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A9  ACT  TO  PRESCRIBE  THE  RUJ.E8  FOR  THE  C0W6TRUC* 
TJON  09  THE  CONSOLIDATED  LAWS  AMD  CODE 
AMEITPMEtfTS. 

Reported  to  the  Legislature  under  and  in  pursuance  to  the 
provisions  of  chapter  aix  hundred  and  sixty  four  of  the  laws  of 
nineteen  hundred  and  four.  (Laws  of  1900,  chap.  696.  In  effect 
May  89,  1809.) 

The  People  of  ike  State  of  New  York,  represented  in  Senate 
and  Assembly,  do  enact  as  follows: 

Section  1.  In  construing  the  consolidated  laws  and  the  iimend- 
ments  to  the  code  of   civil   procedure   and   the  code   af  criminal 
procedure  reported  to  the  legislature  by  the  board  of  statutory 
consolidation   constituted    under    the    provisions    of    chapter    six 
hundred   and  sixty-four,  of   the  laws   of   nineteen   hundred    and 
four,  entitled  "  An  act  to  provide  for  the  consolidation  of  the 
statutes  of  tlie   state,"  and   enacted  by  the  legislature  of  nine- 
teen  hundred  and  nine,  and   in  construing  the  act  amendatory 
thereof,  known  as  chapter  two  hundred  and  forty   of  the   laws 
of  nineteen  hundred  and   nine,  for   the  purpose  of  determining 
the  effect  of   any  of   the  provisions  or   sections  thereof  on   any 
other  provision  or  section  thereof,  or  on  any  special  law  thereto- 
fore enacted,  the  several  provisions  and  sections  of  such  laws  and 
code  amendments  and  said  act  amendatorv  thereof  shall  not  be 
considered  as  having  been  enacted  or  re-enacted  by  the  legislature 
at  the  time  of  the  passage  of  the  consolidated  laws  or  such  code 
amendments  or  said  act  amendatory  thereof  but  as  having  been 
enacted  as  of  the  various  times  when  such  provisions  and  sections 
first  became  laws  by  any  earlier  statutes,  provided,  however,  that 
when  any  provision  of  law  after  its  first  enactment  by  the  legis- 
lature has  been  amended  or  re-enacted,  then  for  the  purpose,  of 
its   construction    for   the   determination    of    its   effect    on   other 
sections  or  provisions  of  the  consolidated  laws,  it  shall  be  con- 
sidered as  having  been  enacted  at  the  date  of  such  amendment  or 
.e -enactment.     If  in  any  such  consolidated  law  and  such  amend- 
nents  to  the  code  of  civil  procedure  and  the  code  of  criminal  pro- 
ledure  as  enacted  by  the  legislature  of  nineteen  hundred  and  nine 
>r  said  act  amendatory  thereof  there  shall  have  been  incorporated 
iny  provisions  of  law  that   have  heretofore   been    superseded   or 
impliedly  repealed,  the  incorporation  of  any  such  provisions  shall 


AN  ACT  TO   PRESCRIBE   RULES 

not  be  construed  as  a  legislative  intent  to  revive  such  superseded 
or  repealed  provisions,  nor  shall  such  incorporation  in  such   con- 
solidated laws  be  construed  to  indicate  any  legislative  determina- 
tion that  such  provisions  had  not  been  theretofore  so  superseded 
or  repealed.    The  true  purpose  and  intent  of  this  act  is  to  pre- 
scribe that  the  statute  law  of  the  state,  so  far  as  it  has  been 
reproduced  in  such  consolidated  laws  and  in  such  amendments 
to  the  code  of  civil  procedure  and  the  code  of  criminal  procedure, 
and  in  said  chapter  two  hundred  and  forty  of  the  laws  of  nineteen 
hundred  and  nine,  and  all  special  laws  in  force  at  the  time   of 
the  enactment  of  such  consolidated  laws,  shall  be  of  the  same 
force  and  effect  as  they  were  before  the  enactment  of  such  con* 
solidated  laws  or  code   amendments  or   said  act  amendatory 
thereof. 


WOTE  SUBMITTED  BY  BOARD  OF  STATUTORY  CONSOLI 
DATION  IN  ITS  REPORT  RELATIVE  TO  CODE  OF  CIVII 
PROCEDURE  AMENDMENTS. 

The  beard  was  authorized  by  the  statute  creating  it  to  report 
for  enactment  such  amendments  as  it  might  deem  proper  and 
necessary  to  condense  and  simplify  the  existing  practice  and  to 
&dapi  the  procedure  in  the  courts  to  existing  conditions.  An 
exhaustive  study  was  made  of  the  .Code  of  Civil  Procedure  by 
the  board  pursuant  to  the  statute  and  an  elaborate  tentative 
rearrangement  of  the  Code  provisions  was  made.  Iliis  prelim- 
inary study  grouped  related  practice  provisions  together  accord- 
ing to  the  steps  in  the  progress  of  litigation  from  its  commence- 
ment to  its  termination  and  is  embraced  in  three  large  printed 
volumes  not  submitted  with  the  report  of  the  board  to  the 
Legislature.  It  will  be  available  however  when  the  actual 
revision  of  the  civil  practice  in  the  courts  is  undertaken  and 
v/ill  serve  as  a  basis  for  subsequent  work  on  this  important 
subject. 

The  preparation  of  the  consolidated  laws  and  the  treatment  of 
the  Code  of  Civil  Procedure  was  carried  along  side  by  side,  and 
the  consolidated  laws  as  presented  have  been  prepared  so  that 
there  will  be  no  necessity  for  a  rearrangement  of  them  should 
a  revision  of  the  Code  of  Civil  Proceduie  be  undertaken  in  the 
future.  It  was  considered  that  the  primary  duty  of  the  board 
was  to  complete  the  consolidated  laws,  and  should  time  permit. 
prepare  a  revision  of  the  civil  practice.  With  the  progress  of 
the  work  it  became  evident  more  and  more  that  a  revision  of 
the  Code  of  Civil  Procedure  could  best  be  accomplished  unin- 
cumbered with  the  work  of  the  consolidation  of  the  substantive 
statutes.  So  delicate  and  difficult  a  task  is'  that  of  revising 
the  present  civil  practice  of  the  state,  which  has  been  in  use 
for  over  thirty  .years,  that  it  was  deemed  the  part  of  wisdom 
to  leave  this  work  as  a  separate  and  independent  task  when  the 
attention  of  those  intrusted  with  it  would  not  be  diverted  or 
divided  by  the  consideration  of  other  matters.  After  a  thorough 
examination  of  the  whole  subject  and  after  due  consideration 
of  all  of  the  phases  of  Code  revision,  it  was  deemed  advisable 
at  this  time  not  to  attempt  a  revision  of  the  practice,  but 
merely  to  remove  substantive  provisions  and  to  this  extent  to 
prepare  the  way  for  actual  revision. 

The  substantive  provisions  removed  from  the  Code  of  Civil 
Procedure  by  the  board  have  been  distributed  in  various  consoli- 
dated laws,  but  chiefly  arranged  in  a  new  law  "known  as  the 
Judiciary  Law,  embracing  matters  relating  to  courts  and  officers 
t hereof f% including  such  subjects  as  jurors  so  far  as  relates  to  the 
selection  of  jurors  for  a  term  of  court,  court  clerks,  court 
stenographers,  attendants,  messengers,  criers,  interpreters,  report- 
ers and  attorneys  and  counselors.  A  few  sections  have  been 
inserted  in  the  Civil  Rights  Law.  Various  proceedings  have 
been  incorporated  in  the  Debtor  and  Creditor  Law.  There  ex- 
isted in  the  session  laws  the  statute  relating  to  general  assign- 
ments for  the  benefit  of  creditors.     This  statute  was  assigned 
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NOTE 

to  the  proponed  Debtor  and  Creditor  Law.  It  was  deemed  best 
to  consolidate  with  this  statute  certain  proceedings  in  the  Code 
of  Civil  Procedure  relating  to  debtor  and  creditor.  Thus  there 
has  been  inserted  from  the  Code  the  article  relating  to  insolvent's 
discharge  from  debts,  insolvent's  exemption  from  arrest  and  im- 
prisonment, judgment  debtor's  discharge  from  imprisonment  and 
matters  of  a  similar  character.  Ihe  provisions  of  the  Code  of 
Civil  Procedure  relating  to  the  distribution  of  personal  property 
have  been  included  in  an  article  in  the  Decedent  Estate  Law 
with  the  provisions  of  the  Real  Property  Law  relating  to  the 
descent  of  real  property.  Home  matters  relating  to  executors, 
administrators  and  testamentary  trustees  in  the  revised  statutes 
and  session  laws  have  been  included  under  an  article  in  this 
law.  There  are  many  matters  of  a  substantive  character  relat- 
ing  to  executors,  administrators  and  testamentary  trustees  which 
might,  upon  a  revision  of  the  Code  of  Civil  Procedure,  be  in- 
cluded in  the  Decedent  Kstate  Law.  Most  of  these  are  to  be 
found  in  the  surrogate's  court  practice  which  it  has  been  deemed 
best,  for  the  present,  not  to  disturb  but  rather  to  leave  until 
such  time  as  the  practice  in  the  surrogate's  court  shall  be  revised. 
The  General  Corporation  Law  contains  some  proceedings  from  the 
Code  of  Civil  Procedure.  These  have  been  removed  to  the 
General  Corporation  Law  for  the  purpose  of  making  that  law 
as  complete  as  possible.  Thus  there  have  been  included  in  the 
General  Corporation  Law  from  the  Code  of  Civil  Procedure 
provisions  relating  to  change  of  name,  sale  of  corporate  real 
property,  judicial  supervision  of  corporations  and  of  the  officers 
and  members  thereof,  actions  for  sequestration,  actions  for  dig- 
solution,  actions  to  enforce  the  individual  liability  of  officers 
and  members  of  corporations,  actions  to  annul  corporations,  pro- 
ceedings for  voluntary  dissolution  of  corporations  and  provisions 
relating  to  two  or  more  of  the  foregoing  proceedings  or  actions. 
These  have  been  brought  together  in  the  General  Corporation 
Law  with  like  provisions  of  a  substantive  character  as  were 
found  in  the  session  laws,  such,  for  instance,  as  the  provisions 
relating  to  the  powers,  duties  and  liabilities  of  receivers  of 
corporations. 

The  amendatory  act  herewith  presented  was  made  necessary 
by  the  removal  from  the  Code  of  the  substantive  provisions 
above  mentioned.  The  amendatory  act  does  not  disturb  the 
numbering  of  the  sections  remaining  in  the  Code  and  the  table 
at  the  end  of  the  proposed  act  shows  readily  the  distribution  of 
the  sections  eliminated.  This  treatment  will  not  disturb  for  the 
present  the  civil  practice  and  at  the  same  time  will  remove  from 
the  Code  substantive  provisions  and  thus  prepaie  the  way  fpr 
an  actual  revision  of  the  practice. 

Hesjieetfullv. 

iVOOLPH  J.  RODKNDKCK, 

Chairman, 

WILLIAM  B.  IIOHXDLOWER, 

JOHX  G.  M1LIUHX, 

ADKLUERT  MOOT. 

Board  of  statutory  Consolidation* 
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civil  Procedure  by  the  laws  of  1909,  and  also 
the  sections  of  the  code  of  civil  procedure, 
added  or  amended  by  the  laws  of  1900,  othkr. 
wise  than  by  removal  to  the  consolidated 
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A. 
Statutes  Consolidated  Ik  Code  of  Civil  Procedure  by  L.  1009, 

Ch.  65.   . 

R.  S.,  pt.  2,  ch.  5,  tit.  2,  g  22,  amended  b?  L.  1380,  ch.  423, 

|  1 ! 2344a 

L.  1831,  ch.  134,  §  33,  amended  by  L.  1893,  ch.  101,  §  1. . . .'     841a 

L.  1877,  ch.  11,  §  1  ". 336 

L.  1880,  ch.  36,  5  1,  attended  bv  L.  1888,  ch.  555,  §  1 9tild 

L.   1880,  ch.  303,  S   1 -" 1404a 

L.  1SS0,  ch.  423,  §   1 2344a 

L.   18S0,  ch.  561,  §  5 801a. 

L.   1882,  ch.  340,  §   1 961a 

L.   1S£3,  ch.  195,  §   1 961b 

L.  1884,  ch.  309,  §  1 2481,  subd.  12 

L.   1884,  ch.  376,  §§   1,  2 961c 

L.   1888,  ch.  535,  §   1 96ld 

L.  1889,  ch.  330,  §  2,  amended  by  L.  1895,  ch.  544,  §  2 3306a 

L.  1889,  ch.  330,,  §  3,  amended  by  L.  1895,  ch.  544,  §  3  and  L. 

1908,  ch.  185,  §  2 2509,  subd.  7 

L.   1890,  ch.  158,  §   1 961e 

L.  1891,  ch.  125,  §  5,  pt.  as  amended  by  L.  1897,  ch.  403,  §  1.     911a 

L.  1892,  ch.  677,  §   19,  last  sentence 931b 

L.   1893,  ch.  101,  §  1 841a 

Lw   18154,  ch.  731,  §  1 2705 

L.   1895,  ch.  544,  §  2 3306a 

L.  1895,  ch.  544,  §  3 2509,  subd.  7 

L.   1897,  ch.  403,  §  1,  pt 941a 

L.  1897,  ch.  622,  §  1 961f 

L.   1899,  ch.   150,  §§1-3 3331a 

L.   1900,  ch.  223,  §   1 2408a 

L.  1900,  ch.  510,  §1 2481,  subd.  12 

L.  1908,  ch.  185,  §  2 2509,  srtiDd.    7 
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Ch.  65. 


27,  pt.  transfed  to 
83,  pt.  transf  ed  to 

95,  pt.  transfed  to 

96,  pt.  transfed  to 


2507  §     97,  pt.  transfed  to  §  2512 

1323-a  360,  pt.  transfed  to  2513-a 
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1943 
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ch. 
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SHOWING  DISTRIBUTION  OF  SECTIONS  OF  THE  CODE  OF 
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ARRANGED  NUMERICALLY 

Where  it  appears  that  a  part  only  of  a  section  is  distributed 
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Judiciary 752. 

Judiciary 754. 
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Judiciary 753. 

Civil  Rights....  20.. 
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Judiciary 93,  94 

Judiciary 52,  95 

Judiciary 154,  193 

County 240  \ 

State  Finance.  .46    J 

Judiciary 87 

Judiciary 28. 158,  194. . 

County 245 

Judidary. . ....  29 
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Courts  of  record. 

Courts  not  of  record. 

.Sittings  of  courts  to  be  public. 

Sitting  of  courts  on  Sunday. 

Punishment  for  criminal  con- 
tempts. 

Punishment  for  criminal  con* 
tempts. 

Contempts  in  view  of  court. 

Commitment  for  criminal  con* 
tempts. 

Punishment  for  civil  contempts. 

Indictment  for  contempt. 

Contempts  punishable  civilly. 

Imprisonment  for  costs. 

Imprisonment  for  nonpayment  of 
money  on  judgment  or  contract. 

Appellate  division;  rules  of  prac- 
tice. 

Publication  o\  rules. 

Printing  court  calendars. 

Expense  of  court  calendars. 

Destruction  of  certain  papenu 
Court  seals. 
County  seals. 
Court  seals. 

Necessaries  for  court  terms. 


17.  The  portion  of  section  17  reading, ••  The  convention  shall  have  power 
to  appoint  and  remove  a  reporter  *•  is  omitted  as  covered  by  Judiciary  Law, 
section  90.  The  portion  of  section  17  relating  to  seals  has  been  omitted 
because  the  subject  is  now  covered  by  Judiciary  Law,  section  328,  v.hlch 
continues  the  seals  of  all  courts  of  record,  and  section  329,  which  provides 
for  replacing  seals  when  lost  or  destroyed. 

27.  The  part  relating  to  surrogate  is  renealed  by  act  amending  Code  of 
CM  Procedure  generally.    See  Code  Civil  Procedure,  section  2607. 

30.  The  provision  for  the  expense  of  seals  of  surrogate*  courts  has  been 
omitted  from  Judiciary  Law,  section  29,  because  superseded  by  County  Lawt 
•action  245.— fife 


TABLE  2 


Code 


Section 


32 

33 

34  pt. 
35 

*39 

40 

41  pt. 
42 
43 

46 

47 


49 

50 

451- 

54 

56 

57 

58 

5fl 
dOpt- 

61 
63 
63 

*64 

66 

6Z 

♦68 

09 
70 


Consolidated  Law 


Law 


Section 


fihibjeet 


Penal 


Penal ... 

Judiciary 

Judiciary 

Judiciary 

Judiciary 

Judiciary 

State  Finance. 

Judiciary 

Judiciary 

Judiciary 

Judiciary 


1790. 
1790. 


7,  534.  540. 

6 

0 

8 

8     \ 

9 

10 

11 

12 


Judiciary. 
Judiciary. 


2d 


48        Judiciary. 


16. 


udiclary. 

Judiciary. 

udiclary. 


17,  21,  471.. 

IS,  471 

19 


Executive, 

Judiciary. 

Judiciary. 


29  1 

23  J 

53,  56,  88, 

460-465,467 


Executive 
Judiciary. 
JudiclarJ . 


i§} 


5 
53 


Judiciary. 
Judiciary. 


264,  406. 
470 


Judiciary. 
Judiciary. 
Penal 


Penal 


250. 
473. 
271. 


272,  1877... 


Judiciary 

Judiciary 

Judiciary 

Judiciary 

Penal 


474,  475... 

S8,  477 

88.  476 

478 

273 


liquors  not  to  be  sold  in  court - 
house. 

Penalty  for  selling  liquors  in  court- 
house. 
Adjournment  of  terms. 
Adjournrheitt  of  terms. 
Adjournment  of  Verms. 
Place  of  holding  term. 

Piling  appointment  of  teVrfl. 

Place  of  holding  court  of  record. 

Adjournment  of  actual  session. 

Hotdinfc  court  in  New  York. 

Changing  place  of  court  Outside 
New  York. 

Judge  not  to  act  in  certain  cases. 

Judge  must  riot  bfe  interested  in 
costs. 

Judge  not  disqualified  because  a 
taxpayer. 

Judge  prohibited  from  practicing. 

Practice  by  judge  or  his  partner. 

Judge  prohibited  from  taking  cer- 
tain fees. 

f  Certificate   of   Judge's   ade   and 

I     service. 

Examination  and  admission"  of  at- 
torneys. 

Rules  for  admission. 

Exemption's  of  graduates  of  law 

schools. 
Attorney's  oath  and  certfficat*. 
Attorneys  residing     in    adjoining 

states. 
Olcrk.s  not  to  practice*. 
Court  officers  not  to"  practice. 
None  but  attorneys  to  practice  in 

New  York  city. 
Penalty    for    practicing    in    New 

York  contrary  to  last  section. 
Compensation  of  attorneys. 
Suspension  from  practice. 
Suspension  6f  attorrrt*y,  notice. 
Removal  effective"  in  all  courts. 
Punishment  of  attorney  for  deceit. 


$8.  This  Pection  has  not  been  expressly  fet>eafed,  btit  has  been  efhbbdled 
iri  the  Judiciary  Law,  section  8. 

:*1.  Only  paitly  repealed.  Balance  dl  sectiofi  tidt  expressly  Wp«a1ed,  but 
embodied  in  Judiciary  Law,  section  8. 

51.  This  section  not  expressly  repealed  by  Jtfdi&ary  Law,  but  Hits  Wen 
embodied  in  section  19  thereof. 

*4.  &eh  Peiu«  Iaw,  section  1876,  instead  of  section  1*77. 

C8.  Only  partly  lepcaled  by  Judiciary  Taw;  bUt  eee  .fudjdary  Law, 
jection&  SS  and  476,  which  embody  the  whole  of  this  sectlotl.-^Eb. 

xii 


T4P&P3 


72 
*4 

7* 

7? 

7* 

79 

& 


?PW* 


373 Puntajjment   for   wj|ful   delajp  of 

acllQji. 


Judiciary. .....  479, , Attorney  not  to  lend  name. 

Penal .,......:  274 ...  r Attorney  not  to  buy  claims. 

Penal 374 .  f Attorneys  prohibited  from  rr 


PenaJ 


making 
pprtain  loans. 

274.  rt Penalty  for  violation  of  last  twp 

scptions. 


Penal 275 . , Limitation  of  three  }as>t  sections. 

Penal 278 Application  of  preceding  sections. 

penal, . . .  r . . . .  27$. .  r , Partner  of  district  attftipey  npt  to 

defend  prosecution*. 
Attorney  not  to  defend  when  he 

itor.     . 
last  two 


Penal ,  278.... 

Ffena|. ........  278., ,, 


has  been  public  prosecutor. 
Penult/  for  violation  of 


luaiclary . . . . .  T   2JM,  291,  233, 


sections. 
279, J4mit*|ion  of  preceding  sectiQns, 


Qualjflpatlons  of  stenographers. 

♦83  pt.  Judiciary 14,    24,    295- 

297, 801 . . .  QeneFal  duties  of  stenographer*- 
292,  998,  299, 

3P 


*4 
8* 


Judlplary, . . .  t 
■JupUfsfoF*.  t  •  •  • 

jSBS::'.:: 

County 


•89 


SSHife:: 


170. 


159, 


Presentation  of  stenographic  notes. 
"  enggFai 

ten  oul 
FurnMiing  copies  of  proceedings. 
Assistant  stenographers. 
County     charge;     stenographers* 

compensation. 

Appellate  division  clerks. 


300. Scenqgrapiijc  minutes  tp  be  writ 

ten  out. 

303 

3nJ. 
jS: 


92 


crier. 


SavSa  281  . 

00        Judjpiary 2ol Clerks  In  New  York  county. 

91         Judiciary. : . . .  I   169,  199,  365, 

§Qfi Crieraof  courts  of  record. 

Judiciary 406.  .  1 Sheriff  or  constable  as 

Jud  c ary. .. . ..  30 Seals  of  former  courts*, 

Jud  clary. ! 167,  200,  381. 

38q, Interpreters  In  Kings  and  Queens 

coti  iiiies. 

♦Wptt  JvtiffiWf- 1 « •  t  •   W,  2PP Attendants  in  Kings,  Queens  and 

Richmond  counties. 
•96        Judiciary. . . , . .  $30,  849,  351, 

854..' Duties   of   attendants   |n    King*, 

Queens*  and  Richmond  counties. 

w    tv*** WAR 

,_  M _,  Jm*  4Q5. . . .  Coirrt  efflcers  in  certain  counties. 

JHflld*jry» .vm  343. ,,..... .  Attendants  in  certain  counties. 

*&•  AU  fwcqtt  fwrth  peAteRM  repealed  by  Judiciary  tawj  fourth  sentepce 
repealed  by  act  amending  Code  of  CIyJI  wqeprfure  generally,  pee  Oocje  Q\v\\ 
Procedure,  section  1323a. 

8fr  IW*B1#  H*'  mWrn  m,  Instead  pf  section  170 
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C<*>a 


Section 


Consolidated  Law 


Law 


Section 


Subject 


'    00 
104 

105 

♦106 
♦107 
112 
113  ' 

114 
115 

116 
117 

110 

120 

♦121 

122 

123 

124 

♦125 


♦126 
127  pt. 
128 
129 
130 

135 
130 
137 

143 

144 

145 
140 
147 
148 

150 


Judiciary 407 Deputy  sheriff  mu^  attend  court- 
Judiciary ..... .  400.... Sherin   may  command  power  of 

county. 

Judiciary 401 Certification  of  persons  resisting 

mandate. 

Penal 2501*.  • Refusal  to  assist  sheriff. 

Military 321f Governor  may  order  out  militia. 

County 240 Support  of  poor  prisoners. 

Prison 840 Charges  by  sheriff  for  food  pro- 
hibited. 

Prison 841 Gratuities  to  sheriff  prohibited. 

Prison 342.........  Rates  of  charges  against  persons 

arrested. 

Prison 843 Prisoner  kept  In  house. 

Prison 844 Charges  for  rent  in  prison  pro- 
hibited. 

Civil  Rights.. . .  22 Privilege  of  officers  and  prisoners 

from  arrest. 

Prison 420 Jail  In  New  York  city. 


County 00. 

Prison 347, 

Prison 345. 

Prison 346. 


Penal 1876. 


Prison 348, 


County  jails. 

Either  of  several  Jails  may  be  used. 

Civil  and  criminal  prisoners  to  be 

kept  separate. 
Males  and   females   to   be   kept 

separate, 
violation   by   sheriff   of   certain 
provisions    relating     to     pris- 
oners. 

_  Jail  physician. 

Prison. .......  355 Removal  of  sick  prisoner; 

**-■ —  ~  -~  Sale  of  liquor  in  jail. 

Permit  to  bring  liquor  Into  JaU. 
Penalty  for  bringing  liquor  Into 

Jail. 
Designation  when  Jail  unfit. 
Annulment  of  designation. 
Designation  of  jail  in  contiguous 

county. 
Removal  of  prisoners  in  case  of 

fire. 
Certain  officers  may  make  designa- 
tion of  jails. 
Jail  liberties. 
Jail  liberties. 

Prison 359... Laying  out  JaU  liberties. 

Prison 360 Resolution  establishing  jail  liber- 
ties to  be  nosted. 
Penal 1830 Connivance  at  escape  by  sheriff. 


Prison 349 

Prison 350. 

Penal 1791 

Prison 851. 

Prison 352. 

Prison 853. 

Prison 854. 

Prison 356. 

Prison •  357. 

Prison 358 


106.  Repealed  because  covered  by  Penal  Law,  section  1848. 

107.  Superseded  by  L.   1898,  ch.  212,  section  86,  which  was  likewise 
repealed  by  Military  Law  (L.  1909,  ch.  41). 

121.  See  also  County  Law,  section  183. 

125.  Partly  repealed  by  Penal  Law;  but  see  Penal  Law,  section  187% 
Instead  of  section  1876.    Section  1875  embodies  the  whole  of  this  section. 

126.  Except  part  relating  to  county  of  New  York  repealed  by  Prison  Law. 
Vox  remainder  ox  section  see  Greater  New  York  Charter.-- T 

XiT 
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CODB 


Section 


Consolidated  Law 


Law 


Section 


Subject 


182  County 195 Proceedings  when  new  sheriff  as- 

sunies  office. 

183  County 196 Powers  of  former  sheriff. 

184  County........  195 Duties  of  former  sheriff  when  new 

sheriff  assumes  office. 

185  County. .......  195 Former  sheriff  to  execute  instru- 

ment of  de'ivery. 

180        County 195 Former  sheriff  to  execute  certain 

process. 

187  County 195 Return  of  new  sheriff  to  certain 

orders. 

188  County 195 Proceedings  on  neglect  or  refusal 

of  former  sheriff. 

189  County 195 Person  performing  duties  of  sheriff. 

193         Judiciary 51,  53 Court  of  appeals;  rules. 

196  Judiciary 54 Court  of  appeals;  terms. 

197  Judiciary 54 Court  of  appeals;  terms 

198  Judiciary 57 Court  of  appeals;  appointment  of 

officers. 
•199        Judiciary 62,  256 Court  of  appeals;  clerk. 

200  Judiciary 257,  258 Court  of  appeals;  deputy  clerk. 

201  Judiciary 257,  258 Court  of  appeals;  clerk. 

202  Judiciary 58,  259,  262. .  Court  of  appeals;  judges1  clerks. 

203  SSdiciary!  '  \  \  \  \  55  } Court  of  aPP^s:  Judges'  offices. 

•209        Judiciary.*.".*.*.!  800 State  reporter;  reporter  of  court 

of  ap  mJ s. 

210  Judiciary 60,  61,  431. . .  State  reporter;  duty. 

211  Judiciary. ......  433 Publication  of  reports  of  court  of 

appeals. 

212  Executive 31    1  /Copyright  of  reports  of  court  of 

Judiciary 435  / \     appeals. 

213  Executive 32 Distribution  of  reports  of  court  of 

appeals. 

214  Judiciary 432 Unreported  decisions  of  court  of 

appeals. 

215  Judiciary 432 State  reporter;  expiration  of  term. 

216  Judiciary 256,  434 Unreported  opinions  of  court  of 

appeals. 

219  Judiciary 70 Appellate  division;  departments. 

220  pt.  Judiciary 71,  72,  77,  81, 

82, 85,  90. .  Appellate  division;    organization, 
location  and  powers. 

Judiciary 101, 106,  109, 

111,267,268, 
270, 271,307, 

347 Appellate  division;  clerks,  attend- 
ants and  stenographers. 

Judiciary 73 Appellate  division;  revocation  of 

designations. 

Judiciary 72 Appellate  division,  designations  to 

be  filed. 


"32 


199.  The  words,  **  and  the  trustees  must  assign  him  suitable  rooms  therein 
lor  that  purpose,"  are  covered  by  Public  Buildings  Law,  section  3. 

209.  This  section  repealed  by  Judiciary  Law,  because  covered  by  Judiciary 
&aw,  lection  430.— Ed, 

XT 


TABLE  2 


225 
826 


228 


Judiciary ,  78.. 

Executive 83  ] 

Judiciary 70  [ 

State  Finance. .  4ft  J 
Judiciary 


Appellate  division;  terms. 

1  Appellate  division;  appointment  Of 
terms. 

80. Appellate  division;  associate  Jus- 
tice to  preside  }n  certain  cases. 

220  pt.  Judiciary 148 Holding  special  and  trial  terms. 

230        Judiciary 81 Appellate  division;  justices  neces- 
sary to  a  decision. 

♦232        Judiciary 84,    9fl,   148- 

150,  264. . .  Supreme  court;   appointment   of 
terms. 
888        Executive 83    J  f  Supreme  court;  publication  of  ap- 

State  Finance.  .48    J I      WMrtnwiWfc 

234  x    Judiciary......  79,169 Extraordinary  terms  of  appellate 

division  and  suprepie  court. 

235  pt.  judiciary 155 Supreme   court   Justices   in   fSrie 

county. 

237  Judiciary 86 pesignat  ion    of   trial   justices   in 

certain  cases. 

238  Judiciary 152 Place  of  holding  special  and  trial 

terms. 
230  pt.  Judiciary 148,  276,  864, 


•[241] 
242 


243 
244 

245 

246 

247 

248 

840 

950 

254 
255 


404 Special  terms  at  chambers. 

Judiciary 89,  2B4.  342, 

402 Appellate  division;  officers  attend 

Ing. 

Judiciary 842,  4Q2 Fees  of  officers  attending  term'  or 

appellate  division. 

Judiciary 00, . .  r Supreme  court  reporter;  appoint- 
ment- 

Judiciary 01 Supreme   court   reporter;   special 

meeting  for  appointment. 

Judiciary 02,  264.  437.   ' 

430-441 . . .  Supreme  court  reporter:  duties. 

Judiciary 442,  443 Supreme  court  reporter;  publica- 
tion of  reports. 

Judiciary 264,  488 Papers  for  use  of  supreme  court 

reporter. 

Executive 81.  80  \  /  pupreme  court  reporter-  copyrUpt 

Judiciary 444      f""\     Qf  reports. 

Judiciary £45 Supreme  court  reporter;  compen- 
sation. 

Judiciary 161,  809,  810.  Stenographers  In  Kings  countv. 

Judiciary 312 Assistant  stenographer   In   Kings 

cmuuy. 

Judiciary 161,  800 Stenographers  In  second  and  ninth 

districts;  appointment. 


232.  The  last  three  sentences  of  section  232,  relating  to  seals  for  the  appel- 
late division,  have  been  omitted,  as  the  matter  is  covered  oy  the  Judiciary 
Law,  section  28,  which  continues  the  seals  of  ajl  courin  of  record,  and  section 
29,  which  provides  for  replacing  seals  when  lost  or  destroyed. 

241.  This  section  was  actually  tcpralrd  by  the  Judiciary  I^aw.  section  80ty 
but  does  not  seem  to  have  been  transferred  tqt  he  Judiciary  or  any  other  law. 
Fro  visions  of  this  section  probably  eovored  by  Code  Oiv.  Pro.,  sectlpx?  "Tfl,— -r 

XTl 
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Code 


Sqptlon 


Subject 


257 

260 

260 

202 
334 


Judiciary 316 

Judiciary 161.809,313. 


topographers  lor  certain  judicial 

districts;  apppjntmant  and  sal. 

ar|e$. 
Judiciary....,,  3}3. Stenographers  in  certain  ,  udirtal 

districts;  payment  of  salaries. 
Judiciary 1Q4, 814 Stenographers  m  certain  judicial 

districts;  expense*. 

Judiciary 162,  }03 Tempprary  stenographers. 

Penal 1Q34 Misconduct  of  Interpreters  in  New 

York  city. 

3S  p^  iP&Htl*™ IBM*1 T^WS  ot  county  cpurt. 

356  ?%uUy «w  1  J  AppQlntment  of  terms  of  county 

Judiciary ;  192  I \     cquft. 

357  Judiciary t  533, 541 Jurors  for  county  court. 

*'i~&  fVuintv 12     1  . 


« 


JumYiarv. .....  197  } County  court  stenographers. 

359     .    Judiciary 1Q3.  Jp7.  286, 

318,  319. . .  County    court    stenographers    in 
Klqgs  and  Queens  counties. 
•360  pt.  Judiciary. .  ♦ .  f .  198,  882-385.  County     court     interpreters     in 

Kings  county. 

861         Judiciary J 97,  818,  816.  Cciinty    court    stenographers    in 

certain  counties. 
*432pt.  Gen.     Corpora-  16 Designation   by   foreign   corpora- 
tion. tip.n  of  pergpn  upqn  whqm  to 

serve  papers. 
460  pt.  Domestic  Jleia- 

itops. 51 . .  , Majrtod  woman's  property. 

Ohm  Rigi|ts. ...  23 Arrest  in  civil  proceeding. 

Cjvfl  »I|Jitsf ...  2$ Privilege  {rprn  arrest  pf  officers  of 

courts. 
716  pt.  General   Corpo- 
ration..  t ...  f  943.., Certain   receivers  can  hold   real 


744  (Yumtv  24A  I 

746 pt.  Banking 44... 


•  •  ,  »  •  •  r 


property, 

VSupervisic 
jitate  corapt 
)epositories  or  court  funds  to  give 


l  Sup 


ision   of  court   funcjs   by 
jjtate  comptroller. 


752  pi.  Ban#ngf1 45, 

•M         FEW* 


bpnds  and  pay  interest. 
Depositories  or  court  funds  to  koop 
bpoks  of  accqunt. 

1022t  t Swearing  falsely  in  apy  form,  per- 

Jury. 


860        Civil  Rights. ...  35»  *• Witness  exempt  from  arrest. 

HI        oRf»  8jp|?;  I ". "  fS'. , ,  .'  \ ;  '. V.  !  ul$\\\ y  "Piherijf  for  makir 


rest  of  exempt  person. 


ing  ar- 


35Sw  This  section  pnhr  partly  repealed  by  County  Law,  section  260  and 

^W4W«T  JAW,  auction  SOP;  buf  the  whole  b!  ftfe  sect|qii  \}*u  freea  embodied 
II  County  Taw,  section  12  anq  Judiciary  Law,  section  197. 
360^  Art  ?P*8fJn*  tg  *mW*iS  re£SJle(J  bf  *#  nmen4fnf  Cqtfe  of  Pivil 


pefson  upon  whom  to  make  service,  as 
evidence.  former]y  a  part  oTstin'd.  2  of  this  section,  see  Code  Civ.  Pro.,  section 
831a,  wld%  was  ajjftxTtyr  h  iPQft  <*•  <*5 —  P* 

xyii 
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•961  pt.  County; 161 

Braid*17 1875  \ Offlcew  to  search  flies  and  make 

Public  Officers.'  66     J  transcripts. 

977  pt.  Judiciary 83 Power  of  appellate  division  as  to 

calendars. 

1007  pt.  Judiciary 805 Apportionment  of  stenographers* 

salaries 

1027  J  udiciary 502 Qualifications  of  trial  Jurors. 

1028  Judiciary 502 Qualifications  of  trial  jurors. 

1029  Judiciary. .....  503 Certain  public  officers  disqualified 

to  serve  as  jurors. 

1030  Judiciary 546 Exemption  from  jury  duty. 

1031  Judiciary 547,  548 Evidence  of  exer.pt.Ion. 

1032  Judiciary......  550 Discharge,  when  not  qualified  or 

exempt. 

1033  Judiciary. .....  544 Persons  excused  from  serving. 

1034  Judiciary 590,  600,  680, 

687 Certain  public  officials  disqualified 

1035  Judiciary 600 Jury  lists. 

1036  Judiciary 501 Names  to  be  taken  from  assess- 

ment roll  8. 

1037  Judiciary 505 Duplicate  jury  lists  to  be  mad« 

and  filed. 

1038  Judiciary 508 County  clerk  to  make  and  deposit 

ballots. 

1039  Judiciary 509-512 County  clerk  to  destroy  old  ballots 

and  notify  town  clerk  in  case  of 
failure  to  receive  jury  lists. 

1040  Judiciary 506 Jurors  to  serve  three  years. 

1041  Judiciary 507 Application  of  provisions  to  cities. 

GodeCrim.  Pro.  229 Drawing  grand  jurors  In  Albany 

county. 

1042  Judiciary 613,  528.  543, 

545 Drawing  of  jurors. 

1043  Judiciary 614 Notice  of  drawing. 

1044  Judiciary 26,  615 Officers  to  attend  drawing. 

1045  Judiciary 616 Officers  to  attend  on  adjourned 

day. 

1046  Judiciary 517 Certain    officers   required   to   be 

present  at  drawing. 

1047  Judiciary 518-520 Mode  of  drawing. 

1048  Judiciary 636 Sheriff  must  notify  jurors. 

1049  Judiciary 504 Jury  lists  must  be  furnished  appli- 

cants. 

1050  Judiciary 621,  522 Matter  of  keeping  jurors'  names. 

1051  Judiciary 623 Jurors  who  have  served  must  be 

drawn   again  when  other  lists 
exhausted. 

1052  Judiciary 524 Third  jury  box. 

1053  Judiciary 625 Destruction  of  old  ballots  In  third 

box. 

1054  Judiciary 526 Drawing  from  third  box. 

1055  pt.  Judiciary 537 Sheriff  must   notify  jurors  from 

third  box. 


961.  See  Penal  Law,  section  1874,  instead  of  section  1875  — Eo. 
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CODS 


Section 


Consolidated  Law 


Law 


Section 


Subject 


1056  Judiciary 527 Drawine  of  additional  jurors. 

1057  Judiciary. .....  529,  530 Proceedings  on  drawing  additional 

jurors. 

1058  Judiciary 513,  528,  543, 

545,  565. . .  Drawing  of  additional  Jurors. 

1059  Judiciary 531,532,538.  Additional  Jurors   drawn   during 

term. 

1060  Judiciary 539,  542 Attendance  of  Jurors  at   county 

court. 

1061  Judiciary 535 Powers  of  deputy  county  clerk  as 

to  Jurors. 

1062  Judiciary 690,  680 Application  of  provisions  to  New 

York  and  Kings  counties. 

1072  Judiciary. .....  551 ". . .  Fine  of  juror  for  nonat  tendance. 

1073  Judiciary 552,  553. ....   Fine  of  juror  for  nonat  tendance. 

1074  Judiciary 554 Fine  for   nonat  tendance  at   trial 

term. 

1075  Judiciary 555,  556. ....  Duty  of  clerk  and  sheriff. 

1076  Judiciary 557 Proceedings    on    order    to    show 

cause. 

1077  Judiciary. . . . , .  558 • .  •  Discontinuance     of     proceedings 

against  delinquent  Juror. 

1078  Judiciary. .....  590,  680 Application  of  provisions  to  New 

York  and  Kings  counties. 

1079  Judiciary 698 Qualification  of  trial  juror;  New 

York. 

1080  Judiciary 609 Qualification  of  trial  juror;  New 

York. 

1081  Judiciary 635 Persons  exempt  In  New  York. 

1082  Judiciary 636 Evidence  of  exemption  in  New 

York. 

1083  Judiciary 637 Duty  of  military  officers. 

1084  Judiciary 549,  641*644.  Jury  year. 

1085  Judiciary 630,  647 Jurors  excused  in  New  York. 

1086  Judiciary 608,  616,  631.  Jurors  excused  in  New  York. 

1087  Judiciary 632,  633. ....  Duty  of  juror  applying  to  be  ex- 

cused. 

1088  Judiciary 645. . » Service  in  court  not  of  record  as 

an  excuse. 

1089  Judiciary. .  • . .  •  634. ........  Clerk  to  make  return  to  commis- 

sioner after  term. 

1090  Judiciary 601,592.695. 

601,638*640  Duty   of   commissioner   in    New 
York. 

1091  Judiciary 593,  594 Assistants  to  commissioner. 

1093  Judiciary 602 Public  officers  must  aid  commis- 

sioner. 
•1093         Judiciary 800 Expenses  of  commissioner's  office. 

1094  Judiciary 597,639 Preparation  of  lists  of  jurors  in 

New  York 

1095  Judiciary 603 Failure  to  testify  as  to  liability  tc 

serve. 

1096  Judiciary 604 Commissioner  to  return  the  lists 

to  county  clerk. 

1093.  This  section  is  omitted  because  superseded  by  L.  1901,  ch.  602; 
•action  i.— Ed. 
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Cope 

Consolidated  Law 

— i a 

«Hhjfy4 

Section 

Law 

Section 

1097 

1098 
1099 
1100 
IlPi 

l\Q2 


1103 

1104 

U0,> 
1100 
1107 


1108 
1109 

mo 
nil 

1112 

1113 
1117 
1118 

1119 
1120 

1121 

1122 
1123 
1121 

1 1 25 
1120 

1127 
1138 
1129 
1130 

\m 

1133 


1111. 
IL   1902, 


Judiciary 4Q&JI07 Comn^ssipner  tp  jjwfc*  and  dtpsjrft 

Jur  iciary 010 Number  of  jurors  to  be  drawn. 

J i id  friary 012 Officers  to  a^eo4  ftrawfng. 

Judiciary. .....  ^l  1 Notice  of  drawing. 

Jucjjciary 013 Officers   attending  on   adjoujfiAd 

day. 

Judiciary, 614 Junr  mu#  not  to  tfw^n  on  »4" 

journea  day  unless  officers  at- 
tend* 

Judiciary 0f$,  617 Mode  of  drawing  Jurors  in  New 

Judiciary ajg Drawing  where  term  consists  of 

Jud {clary ,  023 Qomnwssipner  to  notify  juror*. 

Jud  clary 01  if,  034,  02q.  Commissioner  tp  nquly'  juror*. 

Judiciary 02ft,  629 Proceedings  when  less  than  ma- 
jority of  person*  drawn  *te 
notipefi. 

Judiciary 031,  622,  626, 

037 fifW^  &  ttftijtfml  4|iror«. 

u<  ipiary 040,  649 Fine  for  non-attendance. 

wi  ic  ary MM Arrest  fqr  failutt  to  attend. 

udiciary 000* Jurors  for  district  courts. 

udjeary 005,  fiflO,  020.  Shfirl/Ts  Jury. 

uimic  ary 67J0-059 Remitting  and  enforcing  jury  fines. 

Judjcjary 000-003 yncpUpct  ed  fines,       ,      ^ 

Judic  ary 604 Commissioner  to  receive  fines  and 

account  therefor. 

Judiciary 005-007 Cprnoratipn  counsel  to  pros«c»te. 

Penal 1233 Penalty  for  physician  giving  false 

certificate. 

Judiciary 500 persons    required    to   furnish   Jn* 

format  Ipn.  . 

Penal 1235 Bribery  pf  officer  by  juror. 

Penal 1235 Officer  accepting  onbea. 

Penal 1330 Penalty    for    concealing   offer   to 

talis  bribe. 

Penal J233 False  swearing,  perjury. 

Judiciary 0$0....,rtt,  Quallftcatipn  0/  J  WW  In  Pup 

county. 

Judiciary 720 Exemption  ip  £ingl  county. 

Ivldence  of  exemption, 
ury  service. 

Jud|riury Jlfl .  Jurors  excused. 

^10,719...,.  Return  by   c|€ 

ment  of  term. 


iUfJMary 731,  722, 

Judiciary 714,  715 

Jurljriary 710 t,,.. _. ,. 

Judicjary 7 J5,  7|9. t . , .  Return  Iff  clerk  »ft«r  adjourn 

Judiciary 081,608-090. 

W90 ■«,... i 

~    ~"  Cc 

county, 


.  fleleotipn  of  trial  jurora 
Judiciary 083,  683 Commissioner  to  colle< 


ect  fees  foi 


This  section  |s  omitted  because  covered  by  Municipal  Court  act 
ch.  5S0,  section  233). — Ed. 
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CODB 


Section 


Consolidated  Law 


Law 


Sectidn 


Subject 


•1134 

m 

IK 

114o 

1141 

in* 

1143 

Wit 
ill? 

1148 

\\% 

♦1151 

\m 

1154 
115* 
lit? 

lite 
it** 

1160 

nSi 

1162 

ilWjrt. 

1192 

ii<* 

1196 


Judiciary 80d* Expenses  of  commissioner. 

Judiciary gf  \,  §92 Selection  of  jurors 


.---■  rJr 
Hdat> 

judiciary 


4 .CofMriissioner   to   publish    notice 

*****  ^  of  list- 

695 Cofrjfnissioner  to  prepare  list  and 

8  tile  transcript. 

5Q,  698 Supplemental  lists. 
97 Corflmlssioftef  tb  make  and  deposit 

ballots. 


Judiciary 

JttflicSry 

Jiirlldaiy 69$,  fruO Officers1  tb  attend  drawing. 

Judiciary 701 Proceedings  preliminary  to  di 


Judiciary 
Judiciary 


18: 


iw- 


Mode  of  drawing. 

Certificate  to  be  made  and  boxes 

?MJ  sealed. 

04 Subsequent  drawings, 

09 Proceedings   when   first   box  ex- 

,    „    .                        ^    .  hausted. 

Judiciary 706,  709 Commissioner  to  notify  juror. 

Judiciary 710,717,726.  Notification  Of  jurors. 

Judiciary 71 1 Commissioner  to  make  return  of 

,                            .^  jifrbrs  notified. 

Judidaty 707,  712 Additional  jurors. 

Judiciary 70S,  713 Jurors  in  certain  special  proceed- 

_.  ings. 

Judiciary 20* Compensation  to  judges  attending 

drawing. 

Judiciary 724 Fine  for  non-attendance. 

Judiciary 726 Arrest  for  non-attendance. 

Judiciary 727-729 CommissJoner    to    notify    jurors 

.    „.                      ^  ^  fined  to  appear  . 

Judiciary ftO,  731 Commissioner  to  collect  jury  fines. 

Judiciary 732-735 Fines  not  collected  to  be  docketed. 

Judiciary 730 Discharge    of    lieit    created    by 

.                    .  docket. 

Pferial 1234 Commissioner      omitting     name; 

.  felony. 

PWtiH 1294 Commissioner's       wilful    neglect ; 

,.  mLsdemeanor. 

Penal 1236 False  information:   misdemeanor. 

Penal 1232 Physician  giving  false  certificate. 

Judiciary 684,  685 Commissioner  to  report  and  pay 

.  over  money. 

Civil  Rights 12 Alien  not  entitled  to  special  jury. 

Civil  Rights. ...   14 Jurors  not   to  be   questioned  for 

verdicts. 

Penai 875 Penalty  when  juror  takes  gift. 

Penal 377. Penalty  for  embracery. 

Judiciary 839 Fine  Of  trial  Juror  for  non-attend- 

ance  in  special  proceeding. 

Judiciary 660 Fine  for  neglect  or  misconduct  of 

Officer  in  charge  of  jury  from 

special  proceeding. 


1154.  flits'  ateltoft  Is  omitted  because  superseded  by  L.  19)2,  ch.  564, 
section  6. 

1151. 
the  last 


The  first  ^entdttce  of  this  section  is  Omitted  *v»cause  superseded  by 
amendment  of  the  section. — Ed. 
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Code 


Section 


Consolidated  Law 


Law 


flection 


Subject 


1197 

1198 

1199 
1206 

1268 

1273  pt. 

1737 
1738 

;  1739 

1740 

1741 
1761 


Judiciary. 
Judiciary. 


561. 
562. 


Judiciary 

Dom.   Relations 

Debtor  &  Cred'r 

Dom.  Relations 


563,564. 
51 


150, 
51.. 


1785 
1786 
1787 
1788 

1789 

1790 

1791 

1792 
1793 

1791 
1795 


Lien, 
Lien, 

Lien, 

lien, 


Lien 

Dom.  Relations 


206. 
207. 

208. 

209. 

210. 
8... 


1781         Gen.  Corp, 


1782  Gen.  Corp, 

1783  Gen.  Corp 


90. 

91. 
92. 


1784         Gen.  Corp , 


100. 


Gen.  Corp 

Gen.  Corp 

Gen.  Corp 

Gen.  Corp ..... 


101 

102 

103 

104,  106. 


Gen.  Corp 

Gen.  Corp, 

Gen.  Corp. 

Gen.  Corp, 
Gen.  Corp, 

Gen.  Corp, 
Gen.  Corp , 


105, 

109. 

110. 

111. 
112. 

113. 
114. 


1796         Gen.  Corp 115. 


1797  Gen.  Corp 130. 

1798  Gen.  Corp 131. 

1799  Gen.  Corp 132, 

1800  Gen,  Corp 133. 


Notice  of  fine  In  special  proceed- 
ing. 

Special  return  of  delinquency  and 
fine  to  county  court. 

Collection  or  remission  of  fine. 

Judgment  for  or  against  married 
woman. 

Discharge  of  bankrupt  from  judg- 
ment. 

Confession  of  judgment  by  mar- 
ried woman. 

Action  to  foreclose  lien  on  chattel. 

Warrant  to  seize  chattel  and  pro- 
ceedings thereupon. 

Judgment  In  action  to  foreclose 
lien  on  chattel. 

Action  to  foreclose  lien  on  chattel 
in  inferior  court. 

Application  of  sections. 

Marriage  after  divorce  for  adul- 
tery. 

Action  against  officers  of  corpo- 
ration for  misconduct. 

Wh"  may  bring  such  an  action. 

Visitatorial  power  over  corpora- 
tion. 

Action  by  Judgment-creditor  for 
sequestration. 

Action  to  dissolve  a  corporation. 

Action  to  dissolve  a  corporation. 

Temporary  injunction. 

Temporary  and  permanent  re- 
ceiver. 

Powers  and  duties  of  temporary 
receiver. 

Officers  and  stockholders  may  be 
made  parties. 

Separate  action  against  officers 
and  stockholders. 

Proceedings  in  such  actions. 

Distribution  of  property  by  Judg- 
ment. 

Recovery  of  stock  subscriptions. 

Liability  of  directors  and  stock- 
holders. 

Construction  of  provision  relating 
to  dissolution  and  enforcement 
of  liability. 

Action  by  attorney-general  to 
annul  corporation  when  legisla- 
ture directs. 

Action  by  attorney -general  to 
annul  corporation  by  leave  of 
court. 

Notice  of  application  for  leave  to 
commence  action, 

Jury  trial 
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TABLE  2 


• 

CODK 

Consolidated  Law 

Subject 

1 

Section 

Law          1      Section 

l  SOI 

1S02 
1UXS 
1S04 

ICOo 
1U)Q 

1G07 

1808 

1800  pt. 

ir,io 

JLill 

lCl2pt. 
lC13pt. 
1843 

I?eced.  Estate. . 

1859 

Deced.  Estate. . 

1868 

Deced.  Estate. . 

1009 

Pers.  Property. 

1010 
1011 

Pers.  Property. 
Gen.  Business. . 

1012 
1042 
1044 
lOOCpt. 

Pers.  Property. 
Debtor  &  Cred'r 
Debtor  &  Cred'r 

1967 

1008 

2149 

Debtor  &  Cred'r 

2150 
2151 
2152 

Debtor  &  Cred'r 
Debtor  &  Cred'r 
Debtor  «k  Cred'r 

2153 

Debtor  <fc  Cred'r 

2154 

Debtor  £  Crad'r 

2155 

Debtor  &  Cred'r 

2156 

Debtor  &  Cred'r 

134. 

135. 
130. 
300. 

301. 
302. 

303. 
304 

305. 

300. 
307. 

303. 
309. 
101. 

102. 

28., 

41.. 


41.. 
375. 


41 

230,  2J1 

201 


201 
201 
50. 


51. 
52. 
53. 

54. 

55. 

56. 

57. 


U57 


Debtor  &  Cred'r  58 


Injunction  and  receiver  in  final 

-   judgment. 

Temporary  injunction. 

Filing  and  publishing  judgment. 

Certain     corporations     excepted 

from  certain  provisions. 
Testimony  of  officers  and  agents. 
Injunction  staying  action  in  cer- 
tain casas. 
Proving  claims  of  creditors. 
Action  by  attorney-pcneral  against 

corporations  or  ofceers. 
Requisites  of  injunction  in  certain 

cases. 
Appointment  of  receivers. 
Judicial  suspension  or  removal  of 

oIHc2r  of  corporation. 
Application  of  last  three  sections. 
Misnomer  not  available. 
Liability  of  heirs  and  devisees  for 

death  of  decedent. 
Liability    of    heirs    and    devisees 

where  will  provides  for  debts. 
Action  by  child  born  after  making 

a  will  or  by  subscribing  witness 
Eights  of  transferee  of  claim  or 

demand. 
Transfer  of  claim. 
•  Transfer  of  cause  of  action  for 

usury. 
Asdcnrncnt  of  judgment. 
Compositions  by  joint  debtors. 
Compositions  by  joint  debtors. 
District  attorney  to  bring  action 

on  forfeited  recognizance. 
District    attorney    to    pay    over 

certain  moneys  collected. 
District  attorney  to  render  certain 

account. 
Insolvent '8   discharge;    who   may 

be  discharged. 
Insolvent's  discharge;  application. 
Insolvent's  discharce;  petition. 
Insolvent's  discharge;  consent  of 

creditors. 
Insolvent's  discharge;  consent  of 

rcpres3ntative  or  trustee. 
Insolvent's  discharge;  consent  of 

corporation. 
Insolvent's  discharge;  consent  of 

partnership. 
Insolvent's    discharge;    effec*    of 

consent  where  petitioner  is  joint 

debtor. 
Insolvent's  discharge;  consent  «f 

purchaser  of  debt. 
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Code 


Section 


Consolidated  Law 


2159 

2160 

2161 

2162 

2163 

2164 

2165 

2166 
2167 

2168 

2169 

2170 

2171 

2172 

2173 
2174 

2175 
2176 
2177 

217S 
2179 

2180 
2181 
2182 
21S3 
21S4 
2185 
2186 
-»187 


Law 


Section 


Subject 


2168        Debtor  A  Cred'r  59. 


Debtor 

Debtor 

Debtor 

Debtor 

Debtor 

Debtor 

Debtor 

Debtor 
Debtor 


A  Cred'r  60. 

A  Cred'r  61. 

A  Cred'r  62. 

A  Cred'r  63. 

A  Cred'r  64. 

A  Cred'r  65. 

A  Cred'r  66. 

A  Cred'r  67. 
A  Cred'r  68. 


Debtor  A  Cred'r  69. 

Debtor  A  Cred'r  70. 
Debtor  &  Cred'r  71. 
Debtor  &  Cred'r  72, 
Debtor  &  Cred'r  73 . 


Debtor  A  Cred'r  74. 
DeHor  A  Cred'r  75. 
Debtor  A  Cred'r  76. 
Dedor  A  Cred'r  77. 
Debtor  A  Cred'r  78. 


Debtor  A  Cred'r  79. 
Debtor  A  Cred'r  SO. 


Debtor  A 
Debtor  A 
Debtor  A 
Debtor  A 
Debtor  A 
Debtor  A 
Debtor  A 
Debtor  A 


Cred'r  81 . . 
Cred'r  82. . 
Cred'r  83.. 
Cred'r  84.. 
Cred'r  S5. . 
Cred'r  86.. 
Cred'r  87.. 
Ci-ed'r  S8. . 


Insolvent's  discharge:  consentinv 
creditor  must  relinquish  se- 
curity. 

Insolvent's  discharge;  penalty 
when  creditor  swears  falsely. 

Insolvent's  discharge;  affidavit  ol 
consenting  creditor. 

Insolvent's  discharge;  noti-resi- 
dent  creditor  to  annex  accounts. 

Insolvent's  discharge;  petitioner's 
schedule. 

Insolvent's  discharge;  petitioner's 
affidavit. 

Insolvent's  discliarge;  order  to 
show  cause. 

Insolvent's  discharge;  publication 
and  service  of  order. 

Insolvent's  discharge;  hearing. 

Insolvent's  discharge;  putting 
cause  on  calendar. 

Insolvent's  discharge;  tiling  speci- 
fications and  demanding  jury 
trial. 

Insolvent's  discharge;  opposing 
creditor  to  file  proofs. 

Insolvent's  discharge;  proceedings 
if  jurors  do  not  agree. 

Insolvent's  discharge;  non-resi- 
dent wife. 

Insolvent's  discharge;  examina- 
tion of  insolvent. 

Insolvent's  discharge;  discharge. 

Insolvent's  discharge;  assignment. 

Insolvent's  discharge;  assignment. 

Insolvent's  discharge;  trustees. 

Insolvent's  discharge;  effect  of  as- 
signment. • 

Insolvent's  discharge;  discharge. 

Insolvent's  discharge;  order  to 
show  cause  where  trustee  re- 
fuses to  give  certificate. 

Insolvent's  discharge;  proceedings 
on  return  of  order. 

Insolvent's    discharge; 


papers. 
Insolvent's 

discharge. 
Insolvent's 

discharge. 
Insolvent^ 

discharge. 
Insolvent's 

from  imprisonment. 
Insolvent's    discharge; 

rliar«:c. 
Insolvent's    discharge*,    invalidity 

may  be  proved.  _^ 


discharge; 
discharge; 
discharge; 
discharge; 


recording 
effect  of 
effect  of 
effect  of 
release 
void    dis- 
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TABLE  2 
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Code 

Consolidated  Law 

■  1 

Subject 

Section 

Law 

Section 

21SS 

2189 
2190 

2191 

2192 

2193 
2194 

2195 

219Q 

2197 
2*93 

2*99 

2200 

220} 

2202 

2203 

2204 

2205 

2208 

22Q7 

220S 

2209 

2210 

2211 

2212 

?2U 

22H 

2215 

2216 


Debtor  4  Cred'r  100, 


Debtor 
Jtebtor 

Debtor 

Debtor 

Debtor 
Debtor 

Debtor 
Debtor 

Debtor 
Debtor 

Debtor 

Debtor 

Debtor 

Debtor 

Debtor 

Debtor 

Debtor 

Debtor 

Debtor 
Debtor 
Debtor 
Debtor 
Debtor 
Debtor 
pebtor 
Debtor 
Debtor 
Debtor 


t  Cred'r  101, 
Cred'r  102, 


*  Cred'r  103, 
4  Cred'r  J  04. 


red'r  lOfi! 


t  Cred'r  107 
Cred'r  JOS 


A  Cred'r  J09. 
4  Cred'r  HO, 


4 Cred'r  111.,, 
4  Cred'r  120. . , 
&  Cred'r  J21.,, 
&  Cred'r  122.  ,, 
&  Cred'r  123... 

4  Cred'r  124... 

&  Cred'r  125... 
&  Cred'r  120. . . 


&  Cred'r  127. 
&  Cred'r  128. 
&  Cred'r  120, 
4  Cred'r  130, 
4  Cred'r  131. 
4  Cred'r  132. 
&  Cred'r  133. 
4  Cred'r  134. 
4  Cred'r  135, 
&  Cred'r  130, 


BIT       Debtor  4  Cred'r  J 37 


Insolvent's  exemption;  who  may 
be  exempted. 

Insolvent's  exemption;  petition. 

lnsoivent's  exemption;  petition- 
ers schedule. 

Insolvent's  exemption;  petition- 
ers affidavit. 

Inapt vent's  exemption;  order  to 
show  cause. 

Insolvent's  exemption!  hearing. 

Insolvent's  exemption;  assign- 
ment. 

Insolvent's  exemption;  discharge. 

Insolvent's  exemption;  recording 
papers. 

Insolvent's  exemption;  release. 

Insolvent's  exemption;  debts  and 
demands  not  afreet  ed. 

Insolvent's  exemption;  void  dis- 
charge. 

Judgment  debtor's  discharge, 
who  may  be  discharged. 

Judgment  debtor's  discharge;  ap- 
plication. 

Judgment  debtor's  discharge, 
petition. 

Judgment  debtor's  discharge, 
contents  of  petition-  , 

Judgment  debtor's  discharge;  affi- 
davit pf  petitioner. 

Judgment       debtor's 

notipe  to  creditors. 

Judgment       debtor's      discharge; 

notice  when  service  cannot  be 

made. 
Judgment      debtor's      discharge; 

notice  when  state  a  creditor. 
Judgment       debtor's       discharge; 

hearing. 
Judgment       debtor's      discharge; 

adjournment. 
Judgment       debtor's      discharge; 

prooredjngs  on  adjournment. 
Judgment  debtor's  discharge;  as- 
signment. 
Judgment       debtor's   discharge; 

discharge. 
Judgment       debtor's      discharge; 

petitioner's  property  still  liable. 
Judgment       debtor's      discharge; 

new  execution. 
Judgment       debtor's 

trustee. 
Judgment       debtor's 

creditor    mav    not  if > 

apply  for  discharge. 
Judgment       debtor's 

failure  so  to  applj'. 


discharge, 


discharge; 

discharge; 
debtor  to 

discharge; 
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CODB 


Section 


Consolidated  Law 


Law 


Section 


Subject 


2213 

2219 
2220 
2221 
2222 
2223 
2224 


2220 
2227 
2228 
2229 

2230 
2280 
2267 
2268 
2269 

2270 
2271 
2272 
2273 
2274 

2270 
2270 
2277 

2278 


Debtor  ACred'r  138. 

Prison 890. 

Prison 891. 

Prison 892. 

Prison 893. 

Prison 894. 

Prison 895. 

Prison 890. 

Prison 897. 

Prison 898. 

Prison 899. 

Prison 400. 

Prison 401. 

Judiciary 754. 

Judiciary 755. 

Judiciary 750. 

Judiciary......  757. 


Judiciary 758 

Judiciary 757 

Judiciary 759 

Judiciary 760-762. 

Judiciary 763...., 


Judiciary 764. 

Judiciary 765. 

Judiciary 760. 

Judiciary 707, 


Judgment  debtor's  discharge; 
discharge  of  debtors  to  6tate  or 
United  States. 

Care  of  prisoner's  property;  ap- 
plication. 

Care  of  prisoner's  property;  who 
may  apply. 

Care  of  prisoner's  property;  cred- 
itor must  relinquish  securit3\ 

Care  of  prisoner's  property:  peti- 
tion. 

Care  of  prisoner's  property;  copy 
of  sentence  and  affidavit. 

Care  of  prisoner's  property;  pro- 
ceedings on  presentation  of 
papers. 

Care  of  prisoner's  property;  pro- 
ceedings on  return  or  order. 

Care  of  prisoner's  property;  order 
appointing  trustee. 

Care  of  prisoner's  property;  re- 
moval of  trustee. 

Care  of  prisoner's  property;  dis- 
tribution of  property. 

Care  of  prisoner's  property;  prop- 
erty to  be  delivered  to  prisoner 
on  discharge. 

Care  of  prisoner's  property;  ap- 
plication of  article. 

Contempt  proceedings;  applica- 
tion. 

Contempt  proceedings;  summary 
punishment. 

Contempt  proceedings;  warrant 
without  notice. 

Contempt  proceedings;  order  to 
show  cause  or  warrant  to  at- 
tach. 

Contempt  proceedings;  notice  to 
delinquent  officer. 

Contempt  proceedings;  orders 
granted  out  of  court. 

Contempt  proceedings;  contempt 
before  referee. 

Contempt  proceedings;  effect  of 
order  and  warrant. 

Contempt  proceedings;  affidavit 
and  warrant  to  be  served  on 
accused. 

Contempt  proceedings;  undertak- 
ing. 

Contempt  proceedings;  execution 
of  warrant. 

Contempt  proceedings;  undertak- 
ing for  discharge. 

Contempt  proceedings;  habeas 
corpus. 


TXT! 
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CODB 


Section 


Consolidated  Law 


Law 


Beetle  n 


Subject 


2279  Judiciary 708 Contempt  proceedings;  sheriff  to 

file  undertaking. 

2280  Judiciary 760 Contempt  proceedings;  interroga- 

tories. 

2281  Judiciary. .....  770 Contempt  proceedings;  final  order 

directing  punishment. 

2282  Judiciary 771 Contempt     proceedings;     punish- 

ment   on   return   of       habeas 
corpus. 
Judiciary 772 Contempt    proceedings;    punish- 
ment  on   return  of  orckr    to 
Show  cause. 

Judiciary 773 Contempt   proceedings;     amount 

of  fine. 

Judiciary 774 Contempt   proceedings;  length  of 

imprisonment. 

Judiciary 775 Contempt  proceedings;  release  of 

offenaer. 

2287        Judiciary 776 Contempt  proceedings;  indictment 

of  offender. 
228S        Judiciary 777 Contempt    proceedings;    proceed- 
ings when  accused  does  not  ap- 
pear. 
2280        Judiciary 778 Contempt    proceedings;    prosecu- 
tion of  undertaking. 

2200  Judiciary 770 Contempt    proceedings:    prosecu- 

tion of  undertaking  in  name  of 
people. 

2201  Judiciary 780 Contempt  proceedings;  sheriff  lia- 

ble for  taking  insufficient  sure- 
ties. 
Judiciary 781 Contempt    proceedings;    miscon- 
duct at  trial  term. 

Judiciary 790 Collection    of    fine;    schedule    of 

fines  Imposed. 
Judiciary 791 Collection  of  fine;  warrant. 

3296         Judiciary 791 Collection  of  fine;  warrant  when 

delinquent       non-resident       of 
county. 

2200        Judiciary 799 Collection   of   fine;   execution   of 

warrant. 

2>97  Judiciary 793 Collection  of  fine;  return  of  war- 
rant. 

?293         Judiciary 794 Collection  of  fine;  proceedings  if 

fine  not  collected. 

<299         Judiciary 795 Collection    of    fine;    contents    of 

schedule  annexed  to  warrant. 

2300  Judiciary 796 Collection    of    fine;    liability    of 

a  her  iff  for  omission  of  dtuv. 

2301  Judiciary *.  797 Collection    of    fine;    special    pro- 

visions for  collection. 

2411         Gen.  Corp 60. Change  of  name;  by  corporation. 

9412  pi.  Gen.  Corp . . . . .  61 Chance  of  name;  contents  of  peti- 
tion. 

1413  pt.  Geo.  Corp 62 Change  of  name;  notice  of  pres- 
entation of  petition- 

1  ZXTU 


TABLE)  9 


•2414 

•2415 

2416 

♦2417 

2419 
2420 

2421 
2422 
2423 

2424 
2425 
2420 
2427 
2428 
2420 
2430 

2431 

2431 -a 
243  lb 
2471 -a 


County 161,  v I  Change  of  name;  ^rdor  chaogjgt 

Gen.  Corp ..  f . .  63, ..J       name. 

Gen.  Corp.,...  64.., Chanse  of  name;  when  to  Uko 


hange 
effect. 


Gen.  Corp ,  05.* Chanae  of  naraef  substitution  of 

new  name  in  pending  action. 

Chang©  of  name;  reports  of  names 
changed. 


Gen.  Corp 174., 


County 161., 1 

Executive 34 J 

Judiciary 2.*34 J 

Gen.  Corp 170.  P ...... .  Voluntary  dissolution  of  corpora- 
tion; grounds  for  petition.    ' 

Gen.  Corp 17J.-173. ....   Voluntary  dissolution  of  corpora- 
tion} petition  when  directors  or 
trustees  divided. 
....  Voluntary  dissolution  of  corpora- 
tion; Contents  of  petition. 

Gen.  Corp J75.  f Voluntary  dissolution  pf  corpora- 

Hon;  affidavit  to  be  annexed. 

Gen.  Corp 176.  J78,  181, 

|S2,  184. . .  Voluntary  dissolution  of  corpora- 
tion! presentation  Of  petftUm, 
temporary  receiver. 

Gen.  Corp 179 Voluntary  dissolution  of  corpora** 

„  M  .  tioni  order  to  oe  punished; 

Gen.  Corp. ....  180 Voluntary  dissolution  of  corpora- 
tion; service  of  order,         r 

Gen,  Corp 185-187 Voluntary  dissolution  of  corpora* 

tion;  hearing. 

Gen,  Corp. . , . .   188,  }$9 Voluntary  dissolution  of  corpora- 

tion;  papers. 

Gen.  Corp 190 Voluntary  dissolution  of  corpora- 

^*n  rnm  tot   too  ioi    v  V0n/  WiJfatyn.for  final  Order. 

Gen.  Corp. ....  191,  192,  194,  Voluntary  dissolution  of  corpora- 

_,       _,  tions  final  orcjer. 

Gen.  Corp |93 Voluntary  dissolution  of  corpora- 
tions certain  pates  ami  transfers 
void.. 
Gen,  Corp . , , . .  177,  195 Voluntary  dissolution  of  corpora- 
tion; certain  corporations  ex- 
cepted. 

Gen.  Corp 277 Voluntary  dissolution  of  corpora- 

~       ~                 A  „  „  Hon;  commissions  of  receiver. 
Gen.  Corp 268 Voluntary  dissolution  of  corpora- 
Public  Officers..  80 Delivery  Pof  apXictinoooks    and 

papers, 

241 4.  Only  partly  repealed.  Thfc  section  also  amended  by  act  amending 
Code  of  Civil  Procedure  generally.     See  presout  section  2414. 

2415.  It  was  only  intended  to  repeal  this  section  as  far  as  It  related  to 
chatiKc  of  name  of  corporations.  See  present  section  as  amended  by  act 
amending  the  Code  of  Civil  Procedure  generally. 

2417.  part  of  this  section  was  »ot  expressly  repealed  by  the  Consolidated 
Taws  hut  was  made  a  portion  of  County  Law.  section  161,  subd.  7. 
Af  1  or  wards  the  wlw?e  section  was  evpre&Uy  repealed  by  t,.  100©,  «*.  41f. 
■ — Kd 
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tfAptfc  * 


Codes 

Consolidated  Law 

Subject 

• 

Section 

Law 

Section 

2520        Judfcl&i?...,,,.  472.. « 


ail 

2828 


2634  pi. 

2860  pt. 

289* 

2703 

2704 

2732 

mi*- 

3280 

3282 
3283 


jntgst*. 
lent  Est  •  • 

tfecedtfriiftat*. 

Decedent  Eat .  • 

Decedent  Est » . 

Decedent  Est*. 

Decedent  Eat  * . 

Decedent  Est * « 

Decededtfcst., 


Decedent 
n<fced<*itt 


-2$*. 


LOO 

»V*»  .  4  .  «  .  •  . 


} 


County. ,.,....  161 


3290 

32ol 

328* 

3303 
8890 

8391 
8382 
38113 
3394 
8808 
335ft 


;upw  Officer*., 

c  Officers*, 

Executive 

I*ubt!c  Officers.. 
SUte  Finance. . 


I 


8:: 


*4...4 

46.... 


Judiciary. . » , . , 

Ctell.  Cetp\..,. 
Joint-Stk.  Ass'tt 

Gen.  Corp ...*. 
Gen*  Corp.... • 
Gen.  Corp..,,. 
Gen.  Corp .  • .  •  • 
Gen,  Corp. .... 
Gen.  Cdfp  •  •  •  • « 


2£3.4« 

to, 
n. 

71. <«<•«. •# 


0* .  ...<<•  I 

i.,4 J 


W,  78. 
74., «i 

*6.4., 


8347       Ctaktibtp* 


*3d, 


Attorney  who*  is*  surrogate's  fathet 
dr  son  prdhibltdd  from  prac- 
ticing before  him. 

"What  wills  may  be  proved. 

Validity  df  purchase  not  withstand- 
imc  device 

Recdrd  df  wills  In  county  clerk's 

office. 

Count/  clerk's  index  of  recorded 

Action  against  husband  for  debts 
df  dec&Sea-  Wife". 

Validity  and  effect  of  testamentary 
disposition*. 

Recording  will  found  In  another 
state  or  country. 

Authentication  of  papers  from  an- 
other state  dr  country. 

Distribution  Of  personal  property 
of  decedent. 

Advancements  of  personal  estates. 

Estates  of  married  women. 

Fees  Of  clerks  and  officers. 

Fees  of  public  officers. 

Fees  Of  public  officers. 

Clerk  of  court  of  appeals  must  ac- 
count fof  fees'. 

County  clerks  must  account  for 
fees. 

Accounting  for  fees  generally. 

Fee  fof  adrninlstering  certain*  offi- 
cii! oaths  prohibited. 

Certain  searches  ordered  by  state 
officers  to  be  eratultous. 

Allowance  of  additional  fees  and 
expenses. 

Comptroller  to  audit  and  pay  cer- 
tain fees  and  charges. 

Clerk's  fees  upon  naturalization. 

Sale  01  corporate  and  Joint-stock 
association  real  property; 
method. 

Sale  of  corporate  teal  property; 
pelltiori. 

Sale  of  corporate  reai  property; 
heating. 

Sale  of  corporate  zeal  property; 
ofder  of  sale. 

Sale  of  corporate  real  property; 
insolvent  corporations. 

Sale  of  corporate  real  property; 
Service  of  notices. 

Sale  of  corporate  real  property; 
practice  in  cases  not  provided 

'    lot.  . 

Sale  of  corporate  real  property; 
time  tittetake*  effect. 


2xlt 
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Cods 


Section 


Consolidated  Law 


Law* 


Section 


Subject 


3398  Lien 40 Mechanics*  liens;  construction. 

3399  Lien . . . . 41.. Mechanics'  liens;  enforcement. 

3400  lien*. ••••••••  42 Mechanics'  liens;    enforcement  of 

lien  for  public  improvement. 

3401  Lien 43 Mechanics'^  liens;  action  in  court 

of  record. 

3402  Lien 44 Mechanics' Hens;  parties. 

8403        Lien 45 Mechanics'  liens;  equities  to  be  de- 
termined. 

3404  Lien 46 Mechanics   liens   action  In  coon 

not  of  record. 

3405  lies.. ..••••..  47 Mechanics'  liens;  service  of  sum- 

mons. 

3406  Lien •••••  48 Mechanics'   liens;   answer;   judg- 

ment by  default. 

3407  Lien 49 Mechanics'  liens;  trial  and  Judg- 

ment. 

3408  Lien 50. Mechanics'  liens;  execution. 

3409  Lien.. 51 Mechanics' liens;  appeals. 

3410  Lien 62 Mechanics*    liens;   transcripts   of 

judgments. 

3411  Lien 53 Mechanics'  liens;  costs  and  dis- 

bursements. 

3412  Lien 54 Mechanics'  liens;  judgment  In  case 

of  failure  to  establish  lien. 

3413  Lien 55 Mechanics'    liens;   payment    into 

court. 

3414  Lien 56 Mechanics'  Hens;  preference  oyer 

contractors. 

3415  Lien 57 Mechanics'  liens;  terms  of  judg- 

„  ment. 

3416  Lien 58 Mechanics*  liens;  judgment  for  de- 

ficiency. 

3417  Lien. 59 Mechanics'  liens;  vacating  Hen. 

3418  Lien 60 Mechanics'    liens;    Judgment    In 

action  on  account  of  public  im- 
provement. 

3419  lien 61 Mechanics'    Hens;    judgment    in 

action  to  foreclose  Hen  on  prop- 
erty of  railroad. 
♦341 9 (bis)  Lien 85 Lien  on  vesesl;  enforcement. 

3420  Lien.. 86 Lien  on   vessel;  application   for 

warrant. 

3421  Lien 87 Lien  on  vessel;  undertaking. 

3422  Lien 88 Lien  on  vessel;  execution  of  war- 

rant. 

3423  Lien 89 Lien  on  vesser;  order  to  show 

cause 

3424  Lien 90 Lien  on  vessel;  notice  to  be  pub- 

lished and  served. 

3425  Lien 91 Lien  on  vessel;  triaL 

3426  Lien , . .  •  92 Tien  on  vessel;  order  of  sale. 

3427  Lien 93. Lien  on  vessel*  sale  and  proceeds. 

3428  Lien 94 Lien  on   vessel;  notice  of  distri- 

bution. 

3419,  L.  1897.  ch.  419,  which  added  titles  III  and  IV  to  the  Code,  ended 
said  tills  III  with  section  3419  and  began  title  IY  with  a  section  StiaV-Ea. 
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Code 


Section 


Consolidated  Law 


Law 


Section 


Subject 


3429         Lien 95 Lien  on  vessel;  liens  for  which  no 

warrants  are  issued. 
343C         Lien 06 Lien  on  vessel;  contested  claims. 

3431  lien 97 Lien  on  vessel;  trial  of  issues  and 

appeal. 

3432  Lien 98 lien    on    vessel;    distribution   of 

proceeds. 

3433  Lien 99 Lien  on  vessel;  payment  of  un- 

contested claims. 

3434  lien 100 Lien    on    vessel;    distribution   of 

surplus. 

3435  Lien 101 Lien   on    vessel ;    application    for 

0  discharge  of  warrant. 

3436  lien 102 Lien    on    vessel;    undertaking   to 

accompany  application. 

3437  lien 103 Lien  on  vessel;  discharge  of  war- 

rant. 

3438  lien 104 Lien  on  vessel;  action  on  under 

taking. 

3439  lien 105 Lien  on  vessel;  costs  of  proceed- 

ings. 

3440  lien 106 Lien  on  vessel;  sheriff  must  return 

warrant. 

3441  IMn 107. ........  Lien  on  vessel;  discharge  of  lier 

before  issue  of  warrant 


TABLE  3 

(Prepared  by  the  Board  of  Statutory  Consolidation,  with  notes  by  editors  o£ 

Parsons'  Code.] 

SHOWING  DISTRIBUTION  OF  SECTIONS  OP  THE  CODE  OF 
CIVIL  PROCEDURE  IN  THE  CONSOLIDATED  LAWS, 
ARRANGED  ACCORDING  TO  THE  CONSOLIDATED 
LAWS. 


Code 
Section 


Law 
Section 


Subject 


BANKING  LAW 

746  pt.  44 Depositories  of  court  funds  to  give  bonds  and 

pay  interest. 
752  pt.  45 Depositories  of  court  funds  to  keep  books  of 

account. 

CIVIL  RIGHTS  LAW 

15  20 Imprisonment  for  costs. 

Id  21 Imprisonment  for  nonpayment  of  money  on 

judgment  or  contract. 

119  22 Privilege  of  officers  and  prisoners  from  arrest 

548  23 Arrest  in  civil  proceeding. 

565  24 Privilege  from  arrest  of  officers  of  courts. 

860  25 Witness  exempt  from  arrest. 

863  25,  26 Certain  arrests  void. 

864  26 Liabilit  y  of  sheriff  for  making  arrest  of  exempt 

{>erson. 
_    _     _  __  en  not  entitled  to  special  jury. 

1192  14. Jurors  not  to  be  questioned  for  verdicts. 

CODE  CRIMINAL  PROCEDURE 
1041  pt  229 Drawing  grand  jurors  in  Albany  county. 

COUNTY  LAW 

20  pt.  240 County  charge ;  expense  of  calendars  of  supreme 

and  county  courts. 

28  245 County  seals 

31  pt.  42 Supervisors  to  furnish  necessaries  for  term  of 

county  court. 

88  12 County  charge;  stenographers'  compensation. 

89  pt.  170(a) Special  deputy  clerks  in  certain  counties. 

112  240 Support  or  poor  prisoners. 

121  90(b) County  jails. 

182  195 Proceedings  when  new  sheriff  assumes  office. 

183  195 Powers  of  former  sheriff. 

(a)  See  County  Law,  section  169  instead  of  section  170. 
fb)  See  also  section  183  of  County  Law. — Ed. 

xxxii 
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Coda 
Section 


■*i *  i 


Subject 


184 
185 

186 

187 
188 

189 
203  pt. 

356  pt. 

358  pt. 

744  pt. 

961  pt. 

1969  pt. 

1967 

196S 
2414  pt. 

2417  pt. 
3285 


1268 

1942 

1944 

2149-2187 

218^-2199 

2200-2218 


195... Ditties   of   former  sheriff   when   new   sheriff 

assumes  office. 

195 former  sheriff  to  execute  instrument  of  de- 
livery. 

195 Former  sheriff  to  execute  certain  process. 

195 Return  of  new  sheriff  to  certain  orders. 

195.........  Proceedings  on-  neglect  or  refusal  of  former 

sheriff.  * 

195. .  • Person  performing  duties  of  sheriff. 

12. ........ .  Supervisors  to  furnish  library  for  judges  of 

court  of  appeals. 

240 Expense   of  publication  of  terms  of  county 

court  to  be  county  charge. 

12 .'  Stenographers  of  county  court  to  be  paid  by 

county. 

240 Fees  of  county  clerks  for  certain  papers  fur- 
nished. 

161 County  clerk  to  make  certain  searches  and 

transcripts. 

201 District  attorney  to  bring  action  on  certain 

forfeited  recognizances. 

201 District  attorney  to .  pay  over  certain  moneys 

collected. 

201 District  attorney  to  render  certain  account. 

161 County  clerks  must  record  changes  in  corpora* 

tion  names. 

161 County  clerks  must  report  names  changed. 

161 County  clerks  must  account  for  fees. 

DEBTOR  AND  CREDITOR  LAW 

150 Discharge  of  bankrupt  from  judgment* 

230,  231  Compositions  by  joint  debtors. 

232,  233 Compositions  by  joint  debtors. 

50-88 Discharge  of  insolvent  from  his  debts. 

100-111 Exemption  from  arrest  or  discharge  from  Im- 
prisonment of  insolvent  debtor. 

120-138.....  Discharge     of     imprisoned     judgment-debtor 

from  imprisonment. 


1843 

1859 

1868 

2611 
2628 
2633 
2634  pt. 
2660  pt. 

2604' 
2708 


DECEDENT  ESTATE  LAW 
101 Liability  of  heirs  and  devisees  for  debt  of  de* 

102 Liability  of  heirs  and  devisees  where  will  pro- 
vides for  debts. 

28 Action  by  child  horn  after  making  of  will,  or 

by  subscribing  witness. 

23-25 What  wills  may  be  proved 

46 Validity  of  purchase  notwithstanding  devise. 

42 Record  of  wills  in  county  clerk's  office. 

43 County  clerk's  index  of  recorded  wills. 

103. .  t Action  against  husband  for  debts  of  deceased 

wife. 

47. Validity  and  effect  of  testamentary  dispositions. 

44 Recording    will    found    in   another   state    oi 

country. 

xxxili 
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Code 

Section 


Law 
Section 


Subject 


2704  45 Authentication  qf  papers  from  another  state  ot 

country. 

2732  98 Distribution  of  personal  property  of  decedont. 

2733  pt.  00 Advancements  of  personal  estates. 

2734  100 Estates  of  married  women. 

DOMESTIC  RELATIONS  LAW 

450  pt.  51 . . . Married  woman's  property. 

1206  51 Judgment  for  or  against  marriad  woman. 

1273  pt.  51 , Confession  of  judgment  by  married  woman. 

-1761  8. . » Marriage  after  divorce  for  adultery. 

EXECUTIVE  LAW 

54  pt.  29 Record  of  terms  of  judges  of  courts  of  record. 

57  pt.  30 Copies  of  amendments  to  rules  for  admission  ol 

attorneys. 

ftl2  pt.  31 Copyright  of  reports  of  court  of  appeals. 

£l3  32 Distribution  of  reports  of  court  of  appeals. 

(26  pt*            33 Publication  of  appointment  of  terms  of  appel- 
late division. 
£33  pt.            33 Publication  of  appointment  of  terms  of  su- 
preme court. 

240  pt.  £1,  32 Copyright  of  notes  prepared  by  supreme  court 

reporter  and  distribution  of  appellate  divi- 
sion reports. 

6417  pt*  *4 Publication  by  secretary  of  state  of  statement 

of  names  changed. 

ft290  44 Certain  searches  ordered  by  state  officers  to  be 

gratuitous. 


tQU 


432  pt. 

716  pt. 
1781 

3782 
7783 

1784 
1785 
1786 
7787 
178S 
17S9 
i790 
1791 

1792 
1793 
1794 


QENERAL  BUSINESS  LAW 
376 Transfer  of  cause  of  apt  Jon  for  usury, 

QENERAL  CORPORATION  LAW 

16 Designation  by  foreign  corporation  of  person 

upon  whom  to  serve  papers. 

243 Certain  receivers  can  hold  property. 

90 Action  against  officers  of  corporation  for  mis* 

conduct. 

91 Who  may  bring  such  an  action. 

92 Visitatorial  power  over  corporation. 

100 Aclion  by  judgment-creditor  for  sequestration. 

101 Action  to  dissolve  a  corporation. 

102 Action  to  dissolve  a  corporation. 

103 Temporary  injunction. 

104,  106 Temporary  and  permanent  receiver. 

10r> Powers  and  duties  of  temporary  receiver. 

109 Officers  and  stockholders  may  be  made  parties 

110 Separate    action    against    officers   and    stock* 

holders. 

Ill Proceedings  In  such  actions. 

112 Distribution  of  property  by  judgment. 

113 Recovery  of  stock  subscriptions. 

XXXIV 


faction 


114..'. Liability  ol  dlwctors  and  stockholders. 

IIS Oonmniatlon  of  provisions  relating  lo  dissolu- 
tion tail  enforcwneui  of  llatiilliy. 

130 Action  by  attorney -general  10  annul  corpora- 

.     tlon  when  legislature  directs. 

Ill .  ..   Mbn  by  attorney-general  IP  annul  corpora- 

.    lion  by  have  of  court. 
138..— t.....  MoHoh  ol  application  for  leave  to  comment* 

133  jurjtrtai. 

134 Injunction  and  receiver  lo  Dnt-I  Judgment. 

135 Temporary  injunction. 

IM FtlinHKiid  publishing  Judsmtnt. 

300 Otftua   corporations   excepted   from   certain 

prarMOD*. 

301 Testimony  01  officers  and  agents. 

303 Injunction  slaying  action  in  certain  cases. 

301 Proting  oialfns  or  creditors. 

304 Al*i°n   Uy    all or ncy -general  against   corpora. 

tlons  or  nmrers. 

:.  305 Bf.iitils.it™  f.'ii.ii..-.    ....  in  certain  cases. 

306 A|.n..iri|  iTi.-ni  urr'..-i„.rs. 

307 Jiinl.-l.il _-us|i" -ii-.ii.fi  ..r  i-movijof  officer  olcor- 

:.  arts *SVi<m  nr  his-*  i  ui-t  aeetfens. 

I.  3t» Ml-fj.iMi. -r  ii"t  avnlluLlr, 

2411  "  U Oi.hil-  or  inirii.  ;  I-   ■    .poralion. 

2412  pt.  ol piiiiiti-v  of  lifinr--.  .-<m<"iitfi  of  petition. 

2413  pt.  fif Ctiuiip.  of  iianic:  i.n;i.  .-  of  presentation  of  petf. 

2414  pt.  08., plt»iir>  of  name;  omI.-i  changing  name. 

2415  M nimiuw  of  mini.-;  i.l,.  ■,  [o  tate  effect. 

241$  OS fliaiige  uF  nriiii. :  -n'l-ntulloti  of  new  name  In 

ricn'iing  action, 
2410  17Q, ...,,...   Yil iry  -I] -.-ni'i'i f  corporation;  grounds 

2420  171-173 vSrv  rJUHiutlon  of  corporal lon}  petition; 

wlir-n  ilirv,  i,,'-  ,-,r  i ;  uleee divided. 
2431  17* Voluntary  flir.si.iu (  corporation}  contents 

1423  175 Voluntary  ilhr.uliili.iii  of  corporation;  affidavit 

Ms  ^ra.  its.  lsi, 

182,184...    Voluntary  dissolution  of  corporal  [on;  present  a- 
,  lion  or  petition,  temporary  receiver. 

M34  W* Yoluntafir  dlsslolirtion  of  corporation;  order  to 

be  publ  latied. 
•US,  ISO Voluntary  dissolution  of  corporation;  servio)  of 

MM  185-187 Voluntary  dissolution  at  corporation;  hearing. 

2427  188,  180 Voluntary  dUBOluUon  ol  onrporatlan;  papers, 

Wto  IRQ Voluntary  dissolution  of  corporation;  applica- 

tion for  anal  order. 
1439  191,  102,  104.  Voluntary    dissolution    of   corporation!    filial 

M30  100 Voluntary   diminution  of  corporation;   certain 

sales  and  transfers  void. 
Ml  m,  IW Voluntary   Jlsiolutlon  of  corporation;  certain 

corporation*  excepted. 
•  WV 
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243 1-a  277. Voluntary  dissolution  of  corporation;  commis- 

sions of  receiver. 

243 1-b  268 Voluntary  dissolution  of  corporation;  final  ac- 

counting. 

3390  pt.  70 Sale  of  corporate  real  property;  method. 

3391  71 Sale  of  corporate  real  property;  petition. 

3392  72 Sale  of  corporate  real  property;  hearing. 

3393  72,  73 Sale  of  corporate  real  property;  order  of  sale. 

3394  74 Sale  of  corporate  real  property;  insolvent  cor- 

porations. 

3306  75 Sale  of   corporate  real   property;   service  of 

notices. 

3396  76 . .  Sale  of  corporate  real  property;  practice  In 

cases  not  provided  for. 

3307  330 Sale  of  corporate  real  property;  time  title  takes 

effect. 

JOINT-STOCK  ASSOCIATION  LAW 
3390  pt.  8 Sale  of  real  property  of  Joint-stock  association. 

JUDICIARY  LAW 

2  2 Courts  of  record. 

3  8 Courts  not  of  record. 

6  4 Sittings  of  courts  to  be  public. 

6  6 Sitting  of  courts  on  Sunday. 

8  750 Punishment  for  criminal  contempts. 

0  751 Punishment  for  criminal  contempts 

10  751 .........  Contempts  in  view  of  court . 

11  752. Commitment  /or  criminal  contempts. 

12  754 Punishment  for  civil  contempts. 

14  753 Contempts  punishable  civilly. 

17  93,  94  (a). . . .  Appellate  division;  rules  of  practice.  J 

18  52,  95 Publication  of  rules. 

19  154,  193 Printing  court  calendars. 

21  87 Destruction  of  certain  paper*. 

27  pt.  28,  158,  194..  Court  seals. 

30  29(b) Court  seals. 

34  pt.  7,  534,  540. . .  Adjournment  of  terms. 

35  6 Adjournment  of  terms. 

36  6 Adjournment  of  terms* 

38(c)  8 Place  of  holding  term. 

39  pt.(d;       8 Filing  appointment  of  term. 

40  9 Place  ox  holding  court  of  record. 

(a)  The  portion  of  section  17  of  the  Code  of  Civil  Procedure  reading,  "the 
convention  shall  have  power  to  appoint  and  remove  a  reporter,"  is  omitted 
as  covered  by  Judiciary  Law,  section  90.  The  portion  of  section  17  relating 
to  seals  has  been  omitted  because  the  subject  is  now  covered  by  Judiciary- 
Law,  section  328,  which  continues  the  seals  of  all  courts  of  record,  and  section 
329,  which  provides  for  replacing  seals  when  lost  or  destroyed. 

(b)  The  provision  for  the  expense  of  seals  of  surrogates'  courts  has  been 
omitted  from  Judiciary  Law,  section  29,  because  superseded  by  County  Law, 

section  245.  _  -  . 

(c)  Section  38  of  the  Code  of  Civil  Procedure  has  not  been  expressly  re- 
pealed by  the  Judiciary  Law,  but  has  been  embodied  in  the  Judiciary  Law, 
section  8 

(d )  Section  89  of  the  Code  of  Civil  Procedure  is  only  partly  repeated  by  the 
Judiciary  Iaw  but  the  whole  section  has  been  embodied  in  Judiciary  Law, 
lection  8.— Ed. 
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41  pt.  10 Adjournment  of  actual  session. 

42  11 Holding  court  in  New  York. 

43  12 Changing  place  of  court  outside  New  York. 

64  15,  22 Judge  not  to  act  In  certain  cases. 

47  20 Judge  must  not  be  interested  in  costs. 

4S  1G Judge  not  disqualified  because  a  taxpayer. 

49  17,  21,  471.. .  Judge  prohibited  from  practicing. 

50  18,  471 Practice  by  judge  or  his  partner. 

51  (a  >  19 Judge  prohibited  from  taking  certain  fees. 

54  pt.  23 Certificate  of  judge's  age  ana  service. 

50  53,     56.     88, 

460-465,  467  Examination  and  admission  of  attorneys. 

57  pt.  53 Rules  for  admission. 

58  53 Exemptions  of  graduates  of  law  schools. 

59  .  264,  466 Attorney's  oath  and  certificate. 

60  pt.  470 Attorneys  residing  in  adjoining  states. 

61  250 Clerks  not  to  practice. 

62  473 Court  officers  not  to  practice. 

66  474,  475 Compensation  of  attorneys. 

67  88,  4V  7 Suspension  from  practice. 

68(b)  88,  <176  Suspension  of  attorney,  notice. 

69  478 Removal  effective  in  all  courts. 

72  470 Attorney  not  to  lend  name. 

82  290,  201,  293, 

294 Qualifications  of  stenographers. 

S3  pt.  14,    24,    295- 

297,  301. .'.  General  duties  of  stenographers. 

84  292,  298,  299 

(c) Preservation  of  stenographic- minutes. 

85  300 Stenographic  minutes  to  be  written  out. 

86  303 Furnishing  copies  of  proceedings. 

87  304 Assistant  stenographers. 

89  pt.  101.  1.56,  159, 

264,    280, 

281 Appellate  division  clerks. 

90  251 Clerks  in  New  York  county. 

91  169,  199,  365, 

306 Criers  of  courts  of  record..  . 

92  406 Sheriff  or  constable  as  crier. 

93  30 Seals  of  former  superior  city  courts. 

94  167,200,381, 

386 Interpreters  in  Kings  and  Queens  counties. 

95  pt.  168,  200 Attendants  In  Kings,  Queens  and  Richmond 

counties. 

96  290,  349,  351, 

854 Duties  of  attendants  in  Kings,  Queens  and 

Richmond  counties. 

97  160,  170,  201, 

231-233. 

279,     403. 

405 Court  officers  in  certain  counties. 

(a!  Section  51  of  the  Code  of  £ivil  Procedure*  was  not  expressly  repealed  by 
the  JuJiriary  Law  but  the  whole  section  has  been  embodied  In  Judiciary  Law, 
section  10. 

(b)  Section  68  of  the  Code  of  Civil  Procedure  in  only  partly  repealed  by 
Judiciary  Law.  but  the  whole  section  has  been  em  bod  fed  in  Judiciary  Law, 
sections  88  and  476. 

(e  J  Portion  of  section  84  of  the  Code  has  been  transferred  to  section  302  of 
the  J  udiciary  Law. — Ld. 
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233  pt. 
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218 
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70., Aspdiija .iii'..»-:  wftuunai 

&2,  SiJ,  &D. .'  Apellate  division!  oreatilzalleh.  location  and 

th.WJS 

2T0,  271,307, 

317 Appellate    division!    clerks,    attendants    and 

73 AiiiK-'llali'  ill.Ti-liiii;  revocation  of  design  at  Ions. 

73 Aii[A-i:*i-Mli vi4on;  <lcsli-n;ii  I  oris  lotn  filed. 

7S A|1[«-|[ahMlm.i.m;  Inns. 

79 Appellate  divlsloii;  appoint motif  of  term*. 

80 Appellate  division;    associate  Justice  la  frte. 

148 Holding  special  anif  trl»l  terttis- 

81 Appellate    dlvlsloii;    Justices 

84.    98,     148- 
150,  384(b)      Supreme  court;  appointment  of  terms. 

151 Supreme  courl ;  puntlcatlui  of  appoint  menu. 

7S.  183 Extraordinary  terms  of  appellate  division  and 

Mi|ireuu>  court. 

.  of  trial  Justices  in-cprti 
re  ot  holding  special  and  trial  te 
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243 

2-14 

2-i5 

246 

247 

k4H 
L'4'l  pt. 

2.VJ 

2  "5 

Z'>7 

258 

250 

260 

262 
355  pi. 

;j,:.o  pt. 
3r<7 
358  pt. 
359 


360  pt. 

SCI 

9f,l  pt. 

<*77  pt. 
10o7  pt. 
1027 
It  2 -J 
1029 

1030 
1031 
1032 
1033 

1034 

1035 
1W6 
1037 

loas 
1039 


1040 
1041  pt. 
1042 

1043 
1044 
1045 
1046 
1047 
1048 


342,402 Fees  of  officers  attending  terra  of  appellate 

division. 

90 Supremo  court  reporter;  appointment. 

91 Hupreme  court  reporter;  special   meeting  fob 

appointment. 
OS,   264.   437, 
439-441 . . .  Supreme  court  reporter;  duties. 

44t,  443 Supreme  court  report^- ;  publication  of  reports. 

261,  43S Paper*  ror  use  of  supreme  court  reporter. 

444 Supreme  court  reporter;  copyright  of  reports. 

445 Supreme  court  reporter i  compensation 

101,  309k  316. .  Ktcnofftttphers  in  Kings  county. 

312 Assistant  stenographer  in  King*  county. 

161,  309 Stenographer*  in  second  and  ninth  districts; 

appointment. 
816 Stenographers  in  second  and  ninth  districts; 

salaries. 
161,809*818..  Stenographers    for    certain   judicial    districts; 

appointment  and  salaries. 
313 Stenographers    in    certain    judicial    districts' 

payment  of  salaries. 
164, 314 Stenographers    in    certain    judicial    districts; 

expenses. 

162,  163 Temporary  stenographers. 

190,  191 Terms  of  county  court. 

192 Appointment  of  terms  of  county  court. 

533,  841 Jurors  for  county  court. 

19T County  court  stenographers. 

196.  197,   286, 

318, 819 Count 3'    court    stenographers    in    Kings    and 

Queens  counties. 
198,  382-385. .  Count  v  court  Interpreters  In  Kings  county. 

197,  318,  319. .   County  court  stenographers  in  certain  counties. 
255 Clerks  to  search  Hies  and  make  transcripts. 

83 Power  of  appellate  division  as  to  calendars. 

308. '. Apportionment  of  stenographers'  salaries. 

302 (JualUicat Ions  of  trial  jutors. 

502 Qualifications  of  trial  jurors. 

503 Certain  public  officers  disqualified  to  serve  a* 

jurors. 

546. Exemption  from  Jury  duty. 

547,  548 Evidence  of  exemption. 

580 Discharged,  when  not  qualified  or  exempt. 

544 Persons  excused  from  serving.  ' 

590,   600,   680, 

687 Certain  public  officials  disqualified. 

500 Jury  lists. 

501 Names  to  be  taken  from  assessment  rolls. 

505 Duplicate  jury  lists  to  be  made  and  filed. 

508 County  clerk  to  make  and  deposit  ballots. 

509-612 County  clerk  to  destroy  old  ballots  and  notify 

town  clerk  in  case  of  failure  to  receive  jury 

lists. 

606 Jurors  to  serve  three  years. 

507. Application  of  provisions  to  cities* 

513,  628,    543, 

545 Drawing  of  jurors. 

514 Notice  of  dr  wing. 

26,  515 Officers  to  attune!  drawing. 

516 Officers  to  attend  on  adjourned  day. 

81 7. Certain  officers  required  to  be  present  at  drawing 

518-520 Mode  of  drawing. 

536 Sheriff  must  notify  J  Uxors. 
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f  040  504 Jury  lists  must  be  furnished  applicant!. 

1050  521,  522 Matter  of  keeping  jurors'  names. 

1051  523 Jurors  who  have  served  must  be  drawn  again 

when  other  lists  exhausted. 

1052  524 Third  jury  box. 

1053  525.  •  •  .<• Destruction  of  old  ballots  in  third  box. 

1054  526 Drawing  from  third  box. 

1055  pt.  537 Sheriff  must  notify  jurors  from  third  box. 

1056  527 Drawing  of  additional  jurors. 

1057  529,  530 Proceedings  on  drawing  additional  jurors. 

1058  513,  528,   543. 

545,  565. . . .  Drawing  of  additional  jurors. 

1059  531,  532,  538..  Additional  jurors  drawn  during  term. 

1060  539,  542 Attendance  of  jurors  at  county  court. 

1081  536 Powers  of  deputy  county  clerk  as  to  Jurors. 

1062  590,680 Application  of  provisions  to  New  York  and 

l&ings  counties. 

1072  551 • . .  •  •  Fine  of  juror  for  non-attendance. 

1073  552,  553 Fine"  of  juror  for  non-attendance. 

1074  554 Fine  for  non-attendance  at  trial  term. 

1075  555,  556. .....  Duty  of  clerk  and  sheriff. 

1076  557 •• . . .  Proceedings  on  order  to  show  cause. 

1077  658.. Discontinuance  of  proceedings  against  delin- 

quent Juror. 

1078  590,680 Application  of  provisions  to  New  York  and 

Kings  counties. 

1079  598 Qualification  of  trial  juror;  New  York. 

1080  599 Qualification  of  trial  juror;  New  York. 

1081  635 Persons  exempt  in  New  York. 

10S2  636 Kvitfence  of  exemption  in  New  York. 

1083  637 Duty  of  military  officers. 

1084  549,  641-644. .   Jury  year. 

J985  630,  647 Jurors  excused  in  New  York. 

1086  608,  616,  631..  Jurors  excused  In  New  York. 

1087  632,  633 Duty  of  juror  applying  to  be  excused. 

1088  645 Services  in  court  not  of  record  as  an  excuse. 

1089  634 Clerk  to  make  return  to  commissioner  afte? 

term. 

1090  591,  592,   595,  . 

601. 638,  640  Duty  of  commissioner  In  New  York. 

1091  593,  594 Assistants  to  commissioner. 

1092  602 Public  officers  must  aid  commissioner. 

1093  800(a) Payment  of  expenses  of  commissioner's  office. 

1094  597,  639 Preparation  of  lists  of  jurors  in  New  York. 

1095  603 Failure  to  testify  as  to  liability  to  serve. 

1096  604 Commissioner  to  return  the  lists  to  county  clerk. 

1097  606,  607 Commissioner  to  make  and  deposit  bauots. 

1098  610 Number  of  jurors  to  be  drawn. 

1099  612 Officers  to  attend  drawing. 

1100  611 Notice  of  drawing. 

1101  613 Officers  attending  on  adjourned  day. 

1102  614 Jury  must   not  be  drawn  on  adjourned  day 

unless  officers  attend. 

1103  615.  617 Mode  of  drawing  jurors  in  New  York. 

1 104  618 Drawing  where  term  consists  of  parts. 

1105  623 Commissioner  to  notify  jurors. 

1106  619,  624,  625. .  Commissioner  to  notify  jurors. 

1107  628,  629 Proceedings  when  less  than  majority  of  person* 

drawn  are  notified. 


(a)  Section  1093  of  the  Code  is  repealed  by  Judiciary  Law  because  super* 
telea  by  L.  1901,  ch.  602,  section  1. — Ed. 
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1108 

1100 
1110 
1111 
1112 
1113 
1117 
1118 

1110 
1121 
11^6 
1127 
11*8 
111*9 
1130 
1131 
1U2 

1133 
11^4 
1135 
1136 
1137 
1138 
1139 
1140 
1141 
1142 
1143 
1144 
1145 
1146 
1147 
1148 
1149 
1150 
1151 
1152 
1153 
1154 
1155 
1156 
1157 
1162 
1195 

1196 

1197 
1198 

1199 

2266 


621,  622,  626, 

627 Drawing  of  additional  jurors. 

646,  649 Fine  for  non-attendance. 

618 Arrest  for  failure 'to  attend. 

800(a) Jurors  for  district  courts. 

605,609,620..  Sheriff's  jury,         *    • 

650-659 Remitting  and  enforcing  jury  fines. 

660-663 Uncollected  fines. 

664 Commissioner   to  receive  fines  and  account 

therefor. 

665-667 Corporation  counsel  to  prosecute. 

596 Persons  required  to  furnish  information. 

686 Qualification  of  jurors  in  Kings  county. 

720 .Exemption,  in  Kings  county. 

721,  722 Evidence  of  exemption. 

714,  715 Jury  service.    • 

716 Jurors  excused. 

718,  719 Return  by  clerk  after  adjournment  of  term. 

681,  688-690,  « 

723 Selection  of  trial  jurors. 

682,  683 Commissioner  to.  collect  fees  for  county. 

800(b) Expenses  of  commissioner. 

691,  6J2 Selection  of  jurors. 

693,  694. Commissioner  to  publish  notice. of  list.     , 

695 Commissioner  to  prepare  list  and  file  transcript 

606,  698 Supplemental  lists. 

697 Commissioner  to  make  and  deposit  ballots. 

699,  700 Officers  to  attend  drawing. 

701 Proceedings  preliminary  to  drawing. 

702 Mode  of  drawing. 

703 Certificate  to  be  made  and  boxes  sealed. 

704 Subsequent  drawings. 

705 Proceedings  when  first  box  exhausted. 

706,  709 Commissioner  to  notify  juror. 

710,  717,  725. .  Notification  of  jurors. 

711 Commissioner  to  make  return  of  jurors  notified. 

707,  712 Additional  jurors. 

708,  713 Jurors  in  certain  special  proceedings. 

26 Compensation  to  judges  attending  drawing. 

724 Fine  for  non-at  tend unce.  ' 

726 Arrest  for  non-attendance. 

727-720 Commissioner  to  notify  jurors  fined  to  appear. 

730,  731 Commissioner  to  Collect  jury  fines. 

732-735 Fines  not  collected  to  be  docketed. 

736 Discharge  of  lien  created  by  docket. 

684,  685 Commissioner  to  report  and  pay  over  money. 

559 Fine  of  trial  juror  for  non-attendance  in  special 

proceeding. 

560 Fine  for  nertfect  or  misconduct  of  officer  in 

charge  of  jury  from  special  proceeding. 

561 Notice  of  line  in  special  proceeding. 

562 Special  return  of  delinquency  and  fine  to  county 

court. 

563,  564 Collection  or  remission  of  fine. 

754 Contempt  proceedings;  application. 


(a)  Section  1 11 1  of  the  Code  is  repealed  by  the  Judiciary  Law  because  cov- 
ered by  Municipal  Court  act  (L.  1902,  ch,  580,  section  233). 

(b)  Section  1134  of  the  Code  is  repealed  by  the  Judiciary  Law  because 
superseded  by  I*  190%  ch.  564,  section  6. — Ed. 
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j2&7„  755 Contempt  proceedings;  nummary  punishment. 

^268  756 Contempt  proceedings;  warrant  without  notice. 

*«269  J  757 Contempt  proceedings;  order  to  show  cause  or 

warrant  to  attach. 

2270  758 Contempt   proceedings;  notice  to  delinquent 

officer. 

2271  757 Contempt  proceedings;  orders  granted  out  of 

court. 

2272  759 Contempt  proceedings;  contempt  before  referee. 

2273  760-762 Contempt  proceedings;  effect  of  order  and  war- 

rant. 

2274  763 Contempt  proceedings;  affidavit  and  warrant  to 

be  served  on  accused. 

2275  764 Contempt  proceedings;  undertaking. 

2276  765 Contempt  proceedings;  execution  of  warrant. 

2277  766 Contempt    ptoceedings;   undertaking  for  dis- 

charge. 

2278  767 Contempt  proceedings;  habeas  corpus. 

2279  768 Contempt  proceedings;  sheriff  to  file  undertak- 

ing. 

2280  769 Contempt  proceedings;  interrogatories. 

2281  770 Contempt    proceedings;   final   order  directing 

punishment. 

2282  771 Contempt  proceedings;  punishment  on  return 

of  habeas  corpus. 

2283  772 Contempt  proceedings;  punishment  on  return 

of  order  to  show  cause. 

2284  773 Contempt  proceedings;  amount  of  fine. 

2285  774 Contempt  proceedings;  length  of  imprisonment. 

2286  775 Contempt  proceeding*?;  release  of  offender. 

2287  776 Contempt  proceedings;  indictment  of  offender. 

2288  777 Contempt   proceedings;  proceedings  when  ac- 

cused dots  not  am>ear. 

2289  778 Contempt  proceedings;  prosecution  of  under- 

taking. 

2290  779 Contempt   proceedings;  prosecution  of  under- 

taking in  name  of  people. 

2291  780 Contempt  proceedings;  sheriff  liable  for  taking 

insufficient  sureties. 

2292  781 Contempt    proceedings;    misconduct    at    trial 

term. 

2293  790 Collection  of  fine;  schedule  of  fines  imposed. 

2294  791 Collection  of  fine;  warrant. 

2295  791 Collection   of  line;  warrant  When  delinquent 

non-resident  of  county. 

2296  792 Collection  of  line;  execution  of  warrant. 

2297  793 Collection  of  line;  return  of  warrant. 

2298  794 Collection  of  tine;  proceedings  if  fine  not  col- 

lected. 

3299  795 Collection  of  line;  contents  of  schedule  annexed 

to  warrant . 

2300  796 Collection  of  fln«;  liability  of  sheriff  for  omis- 

sion of  duty. 

2301  797 Collection  of  line;  special  provisions  for  ooUec- 

lection. 

2417  pt  254 Change  of  name;  reports  of  names  changed. 

2529  472 Attorney  who  is  surroirate's  father  or  son  pro- 

hibited from  practicing  before  him. 

3280  pt.  252 Fees  of  clerks  and  oflicers. 

3283  256 Clerk  or  court  of  up|>euls  must  account  for  f«*s, 

3303  2.VJ Clark's  /<«s  upon  naturalization. 
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TABLE  3 


Code 
Section 


Law 
Section 


Subject 


3437 
4438 
3439 
3440 
-441 


103 lien  on  vessel;  discharge  of  warrant. 

134 Lien  on  vessel;  action  on  undertaking. 

105 Lien  on  vessel;  costs  of  proceedings. 

106 Lien  on  vessel:  sheriff  must  return  warrant. 

107 Lien  on  vessel;  discharge  of  lien  before  issue 

of  warrant. 


MILITARY  LAW 
«07  S21  (a) Governor  may  order  out  militia, 

PENAL  LAW 

[13](b)  

32  1790 Liquors  not  to  be  sold  In  courthouse 

33  1790 Penalty  for  selling  liquors  in  courthouse. 

G3  271 None  but  attorneys  to  practice  in  New  York 

city. 
,64  272,  1577(c)..  Penalty  for  practicing  in  New  York  contrary 

to  lust  section. 

70  273 Punishment  of  attorney  for  deceit. 

71  273 Punishment  for  wilfnl  delay  of  action. 

73  274 .....  Attorneys  not  to  buy  claims. 

74  274 Attorneys    prohibited    from    making   certain 

loans. 

75  274 Penalty  for  violation  of  last  two  sections. 

76  275 Limitation  of  last  three  sections. 

77  276 Application  of  preceding  sections. 

78  278 Partner   of  district   attorney  not   to  defend 

prosecutions. 

79  278 Attorney  not   to  defend  when  he  has  been 

public  prosecutor. 

80  278 Penalty  for  violation  of  last  two  sections. 

81  279 Limitation  of  preceding  sections. 

106  2501  (d) Refusal  to  assist  sheriff. 

125(e)  1876 Violations    by    sheriff    of   certain    provisions 

relating  to  prisoners. 
130  1791 Penalty  for  bringing  liquor  into  Jails. 

[1591(f)  

334  1634 Misconduct  of  interpreters  in  New  York  city. 

851  1622 Swearing  falsely  in  any  form,  perjury. 

961  pt.  1875(g) Penalty  for  neglecting  to  make  transcripts  or 

for  making  false  certificates. 

1 120  1232 Penalty  for  physician  giving  false  certificate. 

1 122  1235 B  ibery  of  officer  by  juror. 

(a)  Section  107  of  the  Code  is  repealed  by  the  Military  Law,  because  super 
seded  by  L.  1898,  ch.  212,  section  86,  which  was  likewise  repealed  by  Military 
Law  (L.  1909,  ch.  41). 

(b)  Section  13  of  the  Code  was  also  repealed  by  the  Penal  Law  and  trans- 
ferred to  section  602  thereof.     Section  13  related  to  indictment  for  contempt. 

(c)  See  Penal  Law,  section  1S76,  Instead  of  section  1877. 

(d )  Section  106  of  the  Code  is  repealed  by  Penal  Law,  section  2501,  because 
covered  by  Penal  Law.  section  1848. 

(e)  Section  125  of  the  Code  is  only  partly  repealed  by  Penal  Law;  but  sea 
Penal  Law,  section  1875,  instead  of  1876.  Section  1875  embodies  the  whole 
of  Code,  section  125. 

(f)  Section  159  of  the  Code,  relating  to  connivance  at  escape  by  sheriff, 
was  also  repealed  by  the  Penal  Law  ami  transferred  to  section  1839  thereof. 

(g)  See  Penal  Law,  section  1874.  Instead  of  section  1876,— *» 

i!iv 


TABLE  8 


Code 
Section 


Law 

Section 


Subject 


1133 
1124 
1125 
1158 
1150 
1HB 
U«l 
1193 
1194 


1235 Officer  accepting  bribes. 

1235 Penalty  for  concealing  offer  to  take  bribe. 

1233 False  swearing,  perjury. 

1234 Commissioner  omitting  name;  felony. 

1234 Commissioner's  wilful  neglect ;  misdemeanor. 

198 flAMftfritiftrfmatioti:  misdemeanor. 

1832 Physician  giving  false  certificate. 

375 Penalty  when  juror  takes  gift. 

377. Penalty  for  embracery. 


1909 
1910 
1912 


PERSONAL  PROPERTY  LAW 

41 Rights  of  transferee  of  claim  or  demand. 

41... Transfer  of  claim. 

41 Assignment  of  judgment. 


113 
114 
115 
110 
117, 
[IZOKa) 
122 
123 
124 
120 
127  pt. 
128 
129 
135 
130 
137 
143 
144 
145 
140 
147 
148 

2219 
2220 
2221 

2222 


2224 
2225 


PRISON  LAW 

840 Charges  by  sheriff  fo*  food  prohibited. 

341 Gratuities  to  Sheriff  prohibited. 

342. ........  Rates  of  charges  against  persons  arrested. 

843 Prisoner  kept  in  house. 

344 Charges  for  rent  in  prison  prohibited. 


347 

345 

346 

348 

..  355 

349 

«»oo . ••>»•... 

351 

352 

353 

354 

356. •••»»••• 

358 

300 


390. 
391. 
392. 

393. 
394. 

395. 

390. 

397. 

308. 
399. 


Either  of  several  jails  may  be  used. 

Civil  and  criminal  prisoners  to  be  kept  separata 

Males  and  females  to  be  kept  separate. 

Jail  physician. 

Removal  of  sick  prisoner. 

Sale  of  liquor  in  Jail. 

Permit  to  bring  liquor  into  JaiL 

Designation  when  jail  unfit. 

Annulment  of  designation. 

Designation  of  jail  In  contiguous  county. 

Removal  of  prisoners  in  case  of  fire. 

Certain  officers  may  make  designations  of  Jails. 

Jail  liberties. 

Jail  liberties. 

Laying  out  jail  liberties. 

Resolution    establishing   jail    liberties   to   be 

posted. 
Care  of  prisoner's  property;  application. 
Care  of  prisoner's  property;  who  may  apply. 
Care   or   prisoner's    property;   creditor   must 

relinquish  security. 
Care  of  prisoner's  property;  petition. 
Care  of  prisoner's  property;  copy  of  sentence 

and  affidavit. 
Care  of  prisoner's   property;   proceedings  on 

presentation  of  papers. 
Care  of  prisoner's  property;   proceedings  on 

return  of  order. 
Care  of  prisoner's  property;  order  appointing 

trustee. 
Care  of  prisoner's  property;  removal  of  trustee. 
Care  of  prisoner's  property;  distribution  of 

property. 


<a)  Section  120  of  the  Code,  relating  to  jail  in  New  York  city,  was  also 
pealed  by  the  Prison  Law  and  transferred  to  section  420  thereof.— E». 
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TABIiB  6 


Code 
Section 


Law 
Section 


Subject 


2229  400 Care,  of  prisoner's  property;  property  to  be 

.    .  delivered  to  prisoner  bh  dtscBaffee. 

2230  401 Care   of  prisoner's   property  |   amplication   til 

ariicie. 

•    wvtK.omw^i'.^  ■  •  •  • 

961  pt.  6ft Ferabris  .tiawiiig.  eustddy  of  iJapera  in  puHtta 

.  office  to  fltfur/t-h  Jile«  arid  makfe  transcripts. 
2471-a  80 bell  very  bftiUblfc  bddks  arid  patters. 

3280  pt.  67 Foes  of  public  officers. 

3281  67 Fees  of  public  officer*. 

3282  67 Fees  of  public  officers. 

3286  *  TO AtTOUhfihfc  far  f«*s  generally.  ^ 

3289  60 Fee  forjaditlinisf  eririg  certain  dfflctal  oaths  p+o- 

3291  68 Allowance  of  additional  fees  and  expenses. 

STATE  MN*NCfe%LAW 

20  pt.  46. Expanse  df  printing  calendars  for  appellate 

.  division  to  be  state  charge. 

39  pt.  46 Expense  of  certain  court  notices  to  be  state 

charge.- 

226  pt.  46 Expense  of  publication  of  terms  of  appellate 

,  Uirisiort  to  life.  State,  charge. 

ara  pt.  4§ Expense  of  publication  of  tcrhte  of  suprehie 

.  court  to  be  state  charge.       . 

744  pt,  4 Comptroller's  supervision  of  funds  paid  into 

.  cburt.  .  .     . 

3295  46 Comptroller  to  ittidlt  and  pay  certain  tees  and 

charges. 
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SURROGATES'  COURTS  TABLE 


Embodied 
Original  .  in  revised 

sections  'sections 

2572 2736 

2573 2755 

2574 , 2756 

2575 2758 

2576 2757 

2577 2751) 

2578 2760 

2579 2557,  2761,  2762 

2580 2762 

2581 275$,  2762 

2582  Repeal  $557,  2560 

2583 2557 

2584 2557 

2585 2764 

2586 . . . .  • 2763 

2587 2763 

2688  Repeal  2530 

2580 2751 

2500 2558 

2V>91 2560 

2592 2561 

2o9? 2562 

2594 2568 

2o95 ; . .  2576 

2596 2582 

25gl 2577 

2598 2578 

2599  Repeal.  Covered  by  2574 

«*,**»  2578 

2600 .,  2570 

2601 2580 

2602 2698 

2603 2555 

2604 2556 

2605 2563,  2726,  2734 

2606 2549,  2584,  2725,  2734 

2607 2583 

2608 2584 

2609 2585 


2610 
2611 
2612 


2013. 
2614 


In  Dec. 
Repeal, 
into . . 

Repeal. 
Into 


Est,  Law. 

Rewritten 
.2564,  2565, 
.2626,    2693, 

Rewritten 


2587 


2655 
2695 

2G09 

2615 2610 

2616 2523;  2524,    2610 

2617 2511,    2618 

2618 2611 

2610 2543,  2544,  2612 

2620  Repeal.   Rewritten 

into... 2497,  2498,  2547 
2612,-  2620 

2621 2613 

2621a 2607 


2622 
2623 
2624 
2625 
2626 
2627 
2628 
2629 


.    2614, 
with.. 


Consolidated 
Repeal. 

Already  repealed. 
Already  repealed. 
In  Dec.  Est.  Law. 


2614 
2620 
2615 


2621 


Embodied 
Original  in  revised 

sections  sections 

2630 2622 

2631 2623 

2632  Consolidated  with  . .    2623 

2633  In  Dec.  Est.  Law. 

2634  Repeal 2753 

2635  Repeal. 

2636  Repeal.       Rewritten 

into   2625 

2637  Repeal. 

•WOO .....•>.*....*•*...*         aOOY 

2639 2628 

2640  Repeal.     Covered   by  2625 

2641  Repeal.     Covered  by  2566 

2642 2627,  2694 

2643 2603 

2644 2521,  2604 

2645 2605 

2646  Repealed. 

2647  Already  repealed. 

2648  Already  repealed. 

2649  Already  repealed. 

2650  Already  repealed. 

2651  Already  repealed. 

2652  Already  repealed. 

2653  Already  repealed. 
2653a  Repeal. 

2654 2765 

2655     Repeal 2511,  2523 

2656 2766 

2657 2767 

2658  Repeal. 

2659  Repeal. 

2660 2588,  2603 

2601  Repeal.   Rewritten 

into  2564,  2565 

2662 2490,  2521,  2589 

2663 2511,  2524,  2590 

2664 2559,  2591,  2592 


2665 

2666 
2667 

2668 
2009. 
2670 . 
2671 


Repeal. 

into  . . 
Repealed. 
Repeal. 

into  .. 
Repealed. 


•  •   •   • 


Rewritten 


Rewritten 


•  •   •  • 


2592 


248b 

2594 
2596 


xlviii 


Repealed.    Rewritten 

into 2596 

2672 2597 

2673 2598 

2674 2599 

2675 2600 

2676 2601 

2677  Consolidated   with..  2601 

2678  Repeal. 

2679  Repeal. 

2680  Repeal. 

2681 . . , 2602 

2682  Repealed.   Rewritten 

into 269$,  2599 

2683  Repeal. 

2684 2624 

26S5 2369 

2686 2570 

2687 2571 

2688     Consolidated  with..  2571 


SURROGATES'  COURTS  TABLE 


Original 
sections 


2690, 


2692 

2693 

2694  In  Dec.  Est.  Law. 

2695 

2696 

2697 

2698 2511, 

2699 

2700 

2701 

2702 

2703  In  Dec.  Est.  Law. 

2704  In  Dec.  Est.  Law. 

2705 

2706  Repeal. 

2707 

2708  Repeal. 

2709  Repeal  

2710 

2711 2665, 

2712 

2718 

2714 2666,  2667, 

2715 

2716 

2717 2684. 

2718 2677, 

2718a  Repeal 

2719 2682, 

2720 

2721 

2722  Repeal 

2723 

2724 2510,  2671, 

2725 

2726 2510, 

2727 2535,  2721,  2722, 

2728 2729,  2730, 

2729 2686,  2721,  2732, 

2730 

2731 

2732  In  Dec.  Est.  Law. 

2733 

2734* "  In 'Dec."  Est*  Law] 

2736  Already  repealed. 

2736  Already  repealed. 

2737  Already  repealed. 

2738  Already  repealed. 

2739  Already  repealed. 

2740  Already  repealed. 

2741  Already  repealed. 

2742 

2743 2730,  2733, 

2744 

2746 

2746 2664,  2669, 

2747 

2748 

2749  Repeal  2702, 

2750  Repeal. 

2751  Repeal. 


Embodied 

in  revised 

sections 

. . .  2572 
. . .  2573 
. . .  2574 
. . .  2563 
2606 


2629 
2630 
2631 
2632 
2638 
2634 
2635 
2636 


2608 

2675 

2676 
2676 
2666 
2672 
2670 
2673 
2668 
2669 
2733 
2678 
2681 
2683 
2674 
2688 
2687 
2691 
2735 
2721 
2726 
2727 
2728 
2731 
2733 
2753 
2670 

2738 


2742 
2742 
2736 
2737 
2739 
2740 
2741 
2703 


Embodied 
Original  in  revised 

sections  sections 

2752  Repeat 

2753  Repeal. 

2754  Repeal. 

2755  Repeal  2706 

2756 2707 

2757 2707 

2758 2708 

2759  Repeal. 

2760 2710 

2761 2753 

2762  Already  repealed. 

2763  Repeal. 

2764 2712 

2765 2704 

2766  Already  repealed. 

2TO7  Already  repeated. 

2768  Already  repealed. 

2769  Already  repealed. 

2770  Already  repealed. 

2771  Repeal. 

2772  Already  repealed. 

2773  Already  repealed. 

2774  Repeal. 

2775  Already  repealed. 

2776  Already  repealed. 

2777 2714 

2778    Already  repealed. 

Already  repealed. 

Already  repealed. 

Already  repealed. 


2779 
2780 
2781 
2782 

2783 :. 

2784     Already  repealed. 

2785 

2786 
2787 
2788 
2789 
2790 
2791 
2792 
2793 
2794 
2795 
2796 
2797 
2798 
2799 


2715 
271j 

2716 


Already  repealed. 

Already  repealed. 

Already  repealed. 

Already  repealed. 

Already  repealed. 

Already  repealed. 

Already  repealed. 

Already  repealed. 

Already  repealed. 

Already  repealed. 

Already  repealed. 

Already  repealed. 

Repeal 2707 

Repeal 2707,  2711 

2800 2717 

2801 2718 

2801a 2697 

2802  Repeal..  2721,  2723,  2753 

2803  Repeal  2726,  2727 

2804 2689 

2805 2690 

2806  Repeal 26S9 

2807  Repeal  2724,  2726 

2808  Repeal..  2724,  2726,  2727 

2809  Repeal. 

2S10     Repeal..   2729,2730.    2753 

2811  Repeal 2730,    2732 

2812  Repeal    2737 

2813  Repeal    ..2742,    2550 

2814  Repeal.      Rewritten 

into    2572 


xliv 
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CONSTITUTION  OF  NEW  YORK 


CONSTITUTION  OF  THE  STATE  OF  NEW  YORK 

ADOPTED  NOVEMBER  6,  1894. 


PREAMBLE. 

We  the  people  of  the  State  of  New  York,  grateful  to  Almighty 
God  for  our  freedom,  in  order  to  secure  its  blessings,  do  estab- 
lish this  Constitution. 

ARTICLES    FIRST. 

Sec.     1-  Persons    not    to    be    disfranchised. 

2.  Trial  by  Jury. 

3.  Freedom  of  worship;  religions  liberty. 

4.  Habeas  corpus. 

5.  BxceasiTe  bail  and  fines. 
0.  Bill  of  rights. 

7.  Compensation    for   taking   prlrata   property;    private   roads;    drainage 

of  agricultural  lands;  excess  condemnation. 

8.  Freedom  of  speech  and  press;  criminal  proscutions  for  libel. 

9.  Bight  to  assemble  and  petition;  divorces;   lotteries,   pool-selling  and 

gambling,  laws  to  pisvent. 

10.  Escheats. 

11.  Feudal  tenures  abolished. 

12.  Allodial  tenures. 

13.  Leases  of  agricultural  lands. 

14.  Fines  and  quarter-sales  abolished. 

15.  Purchase  of  lands  from  Indiana. 

10.  Common  law  and  acts  of  the  colonial  aud  state  legislatures. 

17.  Grants  of  land  made  by  the  king  of  Of  eat  Britain  since  1775;  prior 

grants.  . 

IS.  Damages  for  injuries  causing  death. 
19.  Workmen's  compensation. 

|   1.  Persons   not    to   be   disfranchised. 

No  member  of  this  State  shall  be  disfranchised,  or  deprived  of 
any  of  the  rights  or  privileges  secured  to  any  citizen  thereof, 
unless  by  the  law  of  the  land,  or  the  judgment  of  his  peers. 

Coast.    1346,  art.  I,  |  1. 

|   2.  Trial   by  Jury. 

The  trial  by  jury  in  all  cases  in  which  it  has  been  heretofore 
used  shall  remain  inviolate  forever;  but  a  jury  trial  may  be 
waived  by  the  parties  in  all  civil  cases  in  the  manner  to  be  pre- 
scribed by  law. 

Const.     1846,  art.  I,  |  2. 

|  8.  Freedom    of  worship)   religion*   liberty. 

The-  free  exercise  and  enjoyment  of  religious  profession  and 
worship,  without  discrimination  or  preference,  shall  forever  be 
allowed  in  this  State  to  all  mankind;  and  no  person  shall  be  ren- 
dered incompetent  to  be  a  witness  on  account  of  his  opinions 
on  matters  of  religious  belief;  but  the  liberty  of  conscience 
hereby  secured  shall  not  be  so  construed  as  to  excuse  acts  of 
licentiousness,  or  justify  practices  inconsistent  with  the  peace 
or  safety  of  this  State. 

Const.     1846,  art.  I,  I  3. 
|  4.  Habeas  corpus. 

The  privilege  of  the  writ  of  habeas  corpus  shall  not  be  sus- 
pended, unless  when,  in  cases  of  rebellion  or  invasion,  the  public 
safety  may  require  its  suspension. 

Const.    1846,  art.  I,  |  4. 
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|  ?.  &xo*K«ive  bail  and  flpei. 

■  Excessive  bail  shall  not  be  required  nor  excessive  fines  Im- 
posed, nor  shall  cruel  and  unusual  punishments  be  inflicted,  nor 
shall  witnesses  be  unreasonably  detqinei). 

(Joust.     1840,  art.   I,   §  5. 
§   «.   Bill   of   rlfrhts. 

No  person  shall  be  held  to  answer  for  a  capital  or  otherwise 
infamous  crime  (except  iu  cases  of  impeachment,  and  in  cases 
of  militia  when  in  actual  service,  and  the  land  and  naval  force? 
in  time  of  war,  or  which  this  Htate  may  keep  with  the  consent 
of  Congress  in  time  of  peace,  and  in  cases  of  petit  larceny,  under 
the  regulation  of  the  Legislature),  unless  on  presentment  or  in- 
dictment of  a  grand  jury,  and  in  any  trial  in  any  court  whatever 
the  party  accused  shall  be  allowed  to  appear  and  dt-ienu  in  per- 
son and' with  counsel  as  in  civil  actions.  No  person  shall  be 
subject  to  be  twice  put  in  jeopardy  for  flie  same  offenso:  nor 
shall  he  be  compelled  in  any  criminal  case  to  be  ft  witness 
against  himself;  uor  be  deprived  of  life,  liberty  or  property 
without  due  process  of  law;  nor  shall  private  property  be  taken 
for  public  use,  without  just  compensation. 

Const.     1F40,   art.   I.   ft  6. 

§  7.  Compeniintlon  for  talcing:  private  property)  private 
roadM;  drainage  of  ajcrlcnltarul  land*)  cxft«g>  condemna- 
tion. 

When  private  property  shall  he  taken  for  any  public  use,  the 
compensation  to  be  made  therefor,  when  such  compensation  is 
not  made  by  the  Ktnte,  shall  be  ascertained  by  a  jury,  or  by  the 
Supreme  Court  with  or  without  a  jury,  but  not  with  a  referee, 
or  bf  not  less  than  three  coiumUtdoners  appointed  by  a  court 
of  record,  as  shall  be  prescribed  by  law.  Private  roads  may  be 
opened  in  the  manner  to  be  prescribed  by  law;  but  in  every  case 
the  necessity  of  the  road  and  the  amount  of  all  damage  to  be 
sustained  by  the  opening  thereof  shall  be  first  determined  by  a 
jury  of  freeholders,  and  such  amount,  together  with  the  ex- 
penses of  the  proceeding,  shall  be  paid  by  the  person  to  be  bene* 
fited.  General  laws  may  be  passed  permitting  the  owners  or 
occupants  of  agricultural  lands  to  construct  and  maintain  for 
the  drainage  thereof,  necessary  drains,  ditches  and  dykes  upon 
the  lands  of  others,  under  propar  restrictions  aud  with  just 
compensation,  but  no  special  laws  shall  be  enacted  for  such 
purposes. 

The  Legislature  may  authorize  cities  to  take  more  JaiuJ  and 
property  than  is  needed  for  actual  construction  ill  tl|«  laying 
out.  widening,  extending  or  relocating  parks,  public  places,  nigh- 
ways  or  streets;  provided,  however,  that  the  additional  land  and 
property  so  authorized  fo  be  taken  shall  be  no  more  than  suf- 
ficient to  form  suitable  building  sites  abutting  ou  such  park, 
public  place,  highway  or  street.  After  so  much  of  the  land  and 
property  has  been  appropriated  for  such  park,  public  place,  nigh- 
way  or  street  as  is  needed  therefor,  the  remainder  may  he  sold 
or  leased- ' 

Const.     IS  10,   art.    I.    S   7.     Amended  Nov.   4.    l!)!3. 

S  S.  Freedom  of  Npeech  and  preftgf  criminal  urojQeQa- 
ttotiH    for   lihel. 

Every  citizen  may  freely  speak,  write  and  publish  ]\\n  senti- 
ments on  all  subjects,  being  responsible,  for  the  abuse  of  \\u\t 
right;  and  no  law  shall  be  passed  to  restrain  or  abridge  the 
liberty   of  speech   or  of   the  press.     In   all   criminal   prosecutions 
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• 

or  indictments  for  Hindis,  the  truth  may  be  given  in  evidence  to 
the  jury;  and  if  it  Khali  appear  to  the  jury  that  the  platter 
charged  as  libelous  is  true,  and  was  published  with  Rood  inotiVcB 
and  for  justifiable  ends,  the  party  shall  be  acquitted;  and  the 
jury  shall  have  the  right  to  determine  the  law  and  the  fact. 

C\ra»t.     LS«,   art   I,   g  8. 

f  O.  Htjrht  to  anfteiunle  find  petition;  divorces;  lotteries, 
pool-nellfns    and    Krambllna;,    law*    to    prevent. 

No  law  shall  be  passed  abridging  the  right  of  the  people  peace- 
ably to  assemble  and  to  petition  the  government,  or  any  de- 
partment thereof;  nor  shall  any  divorce  be  granted  otherwise 
than  by  due  judicial  proceedings;  nor  shall  any  lottery  or  the 
sale  of  lottery  tickets,  pool-selling,  book-making,  or  any  other 
kind  of  gambling  hereafter  be  authorized  or  allowed  within  tips 
Btate;  and  the  Legislature  shall  pass  appropriate  laws  to  prevent 
offenses  against  any  of  the  provisions  of  this  section. 

Const.     1K4«,  art.  I,  f  10. 

|    10.   Cftcheata. 

The  people  of  this  State,  in  their  right  of  sovereignty,  aje 
deemed  to  possess  the  original  ami  ultimate  property  in  and  to 
all  lands  within  the  jurisdiction  of  the  State-  and  all  lands  the 
title  to  which  shall  fail,  from  a  defect  of  heirs,,  shall  revert,  or 
escheat  to  the  people. 

Const-     IMC.  art.   I,   §  11. 

g    tl.   Feudal    tenure*   apoJ|«l}e4. 

All  feudal  tenures  of  every  description,  with  all  their  incidents, 
are  declared  to  be  abolished,  saying  however,  all  rents  aijtf  ser- 
vices certain  which  at  any.  time  heretofore  have  been,  lawfully 
created  or  reserved. 

Count.     1H0,  art  I,  |  12. 

g    12.   Allodial    ten  are*. 

All  lands  within  this  State  are  declared  to  be  allodial,  so  that, 
subject  only  to  the  liability  to  escheat,  tjie  entire  and  absolute 
property  is  vested  in  the  owners,  according  to  the  nature  of  their 
respective  estates. 

Count-     ItMC  art.  I.   |   13. 

g   13.  Leate*    of    agricultural    lands. 

No  lease  or  grant  of  agricultural  land,  for  a  longer  period  than 
twelve  years,  hereafter  made,  in  which  shall  he  reserved,  any 
rent  or  service  of  any  kind,  shall  be  valid* 

Const.    IMlt,  art.  I,  |  14. 

{    |4«  Fines    anil    quart  er-*ales    abolished. 

All  fine*,  quarter-sales  or  other  like  restraints  upou  alienation, 
reserved  in  any  grant  of  land  hereafter  to  be  made,  »paU  be  void. 
Aunt.     1810,  art.  I,  i  15. 
|   15.  Purchaae  of  land*  pf  Indlapa. 

No  purchase  or  contract  for  tlie  sale  of  lands  in  thin  State, 
made  since  the  fourteenth  day  of  October,  oue  thousand  seven 
hundred  and  seventy-five;  or  which  may  hereafter  lie  nmdo,  of, 
or  with  the  Indians,  shall  be  valid,  unless  made  mpler  the  au- 
thority, and  with  the  consent  of  the  Legislature, 

Opnat.     Iftlft,   art.   I,   |   16. 

|  ID.  Contrnop  law  and  apt*  of  the  colonial  and  Mate 
teKf»luttiFP*. 

Such  parts  of  the  coppuon  law,  and  of  the  acts  i,f  the  Legis- 
lature of  trie  colony  of  New  York,  us  together  did  form  the  law 
of  the  ^aid  colony,  on  the  nineteenth  day  of  April,  oue  thousand 
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seven  hundred  and  seventy-five,  and  the  resolutions  of  the  Con- 
gress of  the  said  colony,  and  of  the  convention  of  the  State  of 
New  York,  in  force  on  the  twentieth  day  of  April,  one  thousand 
seven  hundred  and  seventy-seven,  which  have  not  since  expired, 
or  been  repealed  or  altered;  and  such  acts  of  the  Legislature 
of  this  State  as  are  now  in  force,  shall  be  and  continue  the  law 
of  this  State,  subject  to  such  alterations  as  the  Legislature  shall 
make  concerning  the  same.  But  all  such  parts  of  the  common 
law,  and  such  of  the  said  acts,  or  parts  thereof,  as  are  repugnant 
to  this  Constitution,  are  hereby  abrogated. 
Const.     1846,  art   I,   |  17. 

|  17.  Grant*  of  land  made  by  the  kin  a*  of  Great  Britain 
■ince  1775;  prior  arrant*. 

All  grants  of  land  within  this  State,  made  by-  the  king  of 
Great  Britain,  or  persons  acting  under  his  authority,  after  the 
fourteenth  day  of  October,  one  thousand  seven  hundred  and  sev- 
enty-five, shall  be  null  and  void;  but  nothing  contained  in  this 
Constitution  shall  affect  any  grants  of  land  within  this  State, 
made  by  the  authority  of  the  said  king  or  his  predecessors,  or 
shall  annul  any  charters  to  bodies  politic  and  corporate,  by  him 
or  them  made,  before  that  day;  or  shall  affect  any  such  grants 
or  charters  since  made  by  this  State,  or  by  persons  acting  under 
its  authority;  or  shall  impair  the  obligation  of  any  'debts  con- 
tracted by  the  State,  or  individuals,  or  bodies  corporate,  or  any 
other  rights  of  property,  or  any  suits,  actions,  rights  of  action, 
or  other  proceedings   in   courts  of  justice. 

ConBt.     1846,   art.   I,   I   18. 

|   18.  Damage*,  for   injuries    caunlnflr   death. 

The  right  of  action  now  existing'  to  recover  damages  for  in- 
juries resulting  in  death,  shall  never  be  abrogated;  and  the 
amount  recoverable  shall  not  be  subject  to  any  statutory  limita- 
tion. 

New. 

|  19.  Workmen'*    compensation. 

Nothing  contained  in  this  Constitution  shall  be  construed  to 
limit  the  power  of  the  Legislature  to  enact  laws  for  the  pro- 
tection of  the  lives,  health,  or  safety  of  employees;  or  for  the 
payment,  either  by  employers,  or  by  employers  and  employees  or 
otherwise,  either  directly  or  through  a  State  or  other  system  of 
insurance  or  otherwise,  of  compensation  for  injuries  to  employees 
or  for  death  of  employees  resulting  from  such  injuries  with- 
out regard  to  fault  as  a  cause  thereof,  except  where  the  injury 
is  occasioned  by  the  willful  intention  of  the  injured  employee  to 
bring  about  the  injury  or  death  of  himself  or  of  another,  or 
where  the  injury  results  solely  frem  the  intoxication  of  the  In- 
jured employee  while  on  duty;  or  for  the  adjustment,  determina- 
tion and  settlement,  with  or  without  trial  by  jury,  of  issues 
which  may  arise  under  such  legislation;  or  to  provide  that  the 
right  of  such  compensation,  and  the  remedy  therefor  shall  be  ex- 
clusive of  all  other  rights  and  remedies  for  injuries  to  employees 
or  for  death  resulting  from  such  injuries;  or  to  provide  that  the 
amount  of  such  compensation  for  death  shall  not  exceed  a  fixed 
or  determinable  sum;  provided  that  all  moneys  paid  by  an  em- 
ployer to  his  employees  or  their  legal  representatives,  by  reason 
of  the  enactment  of  any  of  the  laws  herein  authorized,  shall  be 
held  to  be  a  proper  charge  in  the  cost  of  operating  the  business 
of   the   employer. 

Added  Nov.  4,  1013. 
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ARTICLE   SECOND. 

Sec.     1.  Qualification  of  voters. 

2.  Persons  excluded  from  right  of  suffrage. 

3.  Certain  occupation*  and  conditions  not  to  affect  residence. 

4.  Registration  and  election  laws  to  be  passed. 

5.  Manner  of  Toting.  _  .      .   .  __ 
ft.  Registration  and  election  boards  to  be  non-partisan,  except  at  town 

and  Tillage  elections. 


f  1.  <*nalisle»tion  of  voter*. 

Every  male  citwen  of  the  age  of  twenty-one  years,  who  shall 
hare  been  a  citisen  for  ninety  days,  and  an  inhabitant  of  this 
State  one  year  next  preceding  an  election,  and  for  the  last  four 
months  a  resident  of  the  county,  and  for  the  last  thirty  .days  a 
resident  of  the  election  district  in  which  he  may  offer  his  vote, 
shall  be  entitled  to  vote  at  such  election  in  the  election  district 
of  which  he  snail  at  the  time  be  a  resident,  and  not  elsewhere, 
for  all  officers  that  now  are  or  hereafter  may  be  elective  by  the 
people,  and  upon  all  questions  which  may  be  submitted  to  the 
vote  of  the  people,  provided  that  in  time  of  war  no  elector  in 
the  actual  military  service  of  the  Stnte,  or  of  the  United  States, 
in  the  army  or  navy  thereof,  shall  be  deprived  of  his  vote  by 
reason  of  his  absence  from  such  election  district;  and  the  Legis- 
lature shall  have  power  to  provide  the  manner  in  which  and  the 
time  and  place  at  which  such  absent  electors  may  vote,  and  for 
the  return  and  canvass  of  their  votes  in  the  ejection  district  in 
which  they  respectively  reside. 

Const.    1846,  art.  II,  f  1. 

f  a.  PenoBR  excluded  from  the  right  of  srafTrasre. 

No  person  who  shall  receive,  accept,  or  offer  to  receive,  or  pay, 
offer  or  promise  to  pay,  contribute,  offer  or  promise  to  contribute 
to  another,  to  be  paid  or  used,  any  money  or  other  valuable  thing 
as  a'  compensation  or  reward  for  the  giving  or  withholding  a 
rote  at  an  election,  or  who  shull  make  any  promise  to  influence 
the  giving  or  withholding  nny  such  'vote,  or  who  shaH  make  or 
become  directly  or  indirectly  interested  in  any  bet  or  wager  de- 
pending upon  the  result  of  any  election,  shaH  vote  at  such  elec- 
tion: and  "npon  challenge  for  such  cause,  the  person  so  chal- 
lenged, before  the  officers  authorized  for  that  purpose  shall  re- 
ceive his  vote,  shall  swear  or  affirm  before  such  officers  that  he 
has  not  received  or  offored,  does  not  expect  to  receive,  has  not 
paid,  offered  or  promised  to  pay,  contributed,  offered  or  promised 
to  contribute  to  another,  to  be  paid  or  used,  any-  money  or  other 
valuable  thing  as  a  compensation  or  reward  for  the  giving  or 
withholding  a  vote  at  such  election,  and  has  not  made  any 
promise  to  influence  the  giving  or  withholding  of  any  such  vote, 
nor  made  or  become  directly  or  indirectly  interested  in  any  bet 
or  wager  depending  upon  the  result  of  such  election.  The  Legis- 
lature shall  enact  laws  excluding  from  the  right  of  suffrage  all 
persons  convicted  of  bribery  or  of  any  infamous  crime. 

Coast.    1846,  art.  II,  I  2. 

r, 
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r 

§  3.  Certain  occupation*  and  conditions  not  to  affect 
renidcnce. 

For  the  purpose  of  voting,  no  person  shall  be  deemed  to  have 
gained  or  lost  a  residence,  by  reason  of  his  presence  or  absence,, 
while  employed  in  the  feel-Vice  of  the  United  States;  nor  while 
engaged  in  the  navigation  of  the  waters  of  this  State,  or  Of  the 
United  States,  or  of  the  high  seas;  nor  while  a  student  of  any 
seminary  of  learning;  nor  while  kept  nt  any  almshouse,  or  other 
asylum,  or  institution  wholly  or  partly  supported  at  public  ex- 
pense or  by  charity;  nor  while  confined  in  any  public  prison. 

Const.    1840,  art.  II,  $  3. 

g  4.  RetflfttHition  and  election  lutv*  to  lie  nnftneu. 

Laws  shall  be  made  for  ascertaining,  by  proper  proofs,  the 
citizens  who  ahaM  be  entitled  to  the  right  of  suffrage  hereby  e.s- 
tuMished,  and  for  the  registration  of  voters;  which  registration 
shall  be  completed  at  least  ten  days  be  Core  each  election.  Su<  h 
registration  shall  not  be  required  for  town  and  village  election* 
except  by  express  provision  of  law.  In  cities  and  villages  having 
five  thousand  inhabitants  or  more,  according  to  the  last  pre- 
ceding State  enumeration  of  inhabitants,  voters  shall  be  registered 
upon  personal  application  only;  but  voters  not  residing  in  such 
cities  or  village*  shall  not  be  required  to  apply  in  person  for 
registration  at  the  first  meeting  of  the  officers  having  charge  of 
the  registry  of  voters.  • 

Const.    1840,  art.  If,  I  4. 

S  5.  Manner  of  voting:. 

All  elections  by  the  citizens,  except  for  such  town  officers  as 
may  by  law  be  directed  to  be  otherwise  chosen,  shall  be  by  ballot, 
or  by  such  other  method  as  may  be  prescribed  by  law,  provided 
that  secrecy  in  voting  be  preserved. 

Contt.    1840,  art.  II,  §  6. 

§  6.  Re*!  lit  rati  oft  and  election  lionrdu  to  l»e  ul-paHlftalft, 
except  at  town  and  village  election*. 

■  All  lnws  creating,  regulating  or  affecting  boa'/ds  or  officers 
charged  with  the  duty  of  registering  Voters,  or  of  distributing 
bulk) La  at  the  polls  to  Voters,  or  of  receiving,  recording  or  count- 
ing, votes  nt  elections.  s*hall  secure  equal  representation  of  the 
two  political  parties  which,  at  the  general  election  next  preceding 
that  for  which  snicll  boards  or  officers  are  to  serve,  cast  the  high- 
est and  the  next  highest  number  of  votes.  Ail  such  boards  and 
officers  shall  be  appointed  or  elected  ill  such  manner,  and  upon 
the  nomination  of  such  representatives  of  said  parties  respectively, 
as  the  Legislature  may  direct.  Existing  laws  on  this  subject 
shall  continue  until  the  Legislature  shall  otherwise  provide.  Tliia 
section  Bhall  not  apply  to  town  meetings,  or  to  village  elections. 
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ARTICLE  fHIttD. 

Sec.    1,  Legislative  powers. 

flL  Natbber  and  terras  of  senators  and  assembly  men. 

1  8*nate  districts. 

4.  Ehumeratlona  arid  reapportionmehte. 

(Apportionment .  of  assembly tm?n;  creation  of  assembly  districts. 
tit>mp>nsatl0n  6t  members. 
i.  Civil  appointments  of  members  told. 
6.  Persons  disqualified  froitt  being  monitors. 
f\  Time  of  elections. 

10.  Powers  of  each  house, 

11.  Journals;  opeh  sessiottsi   Adjournments. 
IS.  Member*  not  to  be  cjuestlonert  for  speeches 

13.  Bills  inny  originate*  In  either  house. 

14.  fStiaettnrf  Clans*  of  bills. 
10.  Manner  of  passing  bills. 

18.  Private  ahd  local  bills  not  to  embrace*  more  than  one  subject. 

JT.  Existing  law  made  applicable  to  be  Inserted. 
6.  Crises  in  which  prlvnt"  find  Wnl  bill*  shall  not  be  passed;  restrto 
tluiis  M  to  laws  »ilthd!'l%)hg  street  railroads. 

19.  Private  Halms  not  to  be  aiullted  by  legiilattire. 
».  Two-HlltHs  bills. 
91.  Appropriation  bills. 

lest  riot  Ions  as  to  provision*  In  lh'*  appropriation  or  supply  bills. 
>rtalh  sections  not  to  apply  to  cominluMdn  bills. 
rat  hills  to  slate  ta*  distinctly. 
I.  WHen  fl*es  atld  nayit  necessary;  tbroe-flftb*  to  constitute  quorum. 
2a.  Boards  of  snpcrvjsors. 
IT.  Local  legislative  powers, 
i         $8.  B^tra  compensation  prohibited. 

S&.  Prison  labor;  contract  system  abolished. 

f  1.  tafcrffclfetJlr*  flower*. 

The  legislative  poWe*  of  this  State  shall  be  vested  in  the  Senate 
and  Assembly. 

'  Const.    1848,  art.  Ill,  §  1. 

|  4.  Hamber  and  term*  of  uenntors  and  n»setrtl»tynien. 

The  Senate  shall  consist  of  fifty  members,  except  Us  hereinafter 
provided.  The  senators  elected  in  the  year  oue  thousand  eight 
ttunared  and  ninety-five  shall  hold  their  offices  for  three  years, 
and  their  antecessors  shall  be  chosen  for  two  years.  The  Assem- 
bly shall  consist  of  one  hundred  and  fifty  members  who  shall  be 
chosen  for  one  year. 

Cbnsfc    1846,  art.  Ill,  §  t. 

|  8.  Senate  Ms  tHet*. 

The  State  shall  be  divided  into  fifty  districts  to  be  called  sen- 
ate districts*  each  of  which  shall  choose  one  senator.  The  dis- 
tricts shall  be  numbered  from  one  to  fifty,  inclusive. 

District  number  one  (1)  shall  consist  of  the  counties  of  Suffolk 
and  Richmond. 

District  titlmber  t\vo  (2)  shall  consist  of  the  county  of  Queens. 

District  number  three  (3)  shall  consist  of  that  part  of  the 
eonnty  of  Kings  comprising  the  first,  second,  third,  fourth,  fifth 
and  stath  Wards  Of  the  city  of  Brooklyn. 

District  number  four  (4)  shall  consist  of  that  part  of  the  county 
of  Kings  comprising  the  seventh,  thirteenth,  nineteenth  anil 
twenty-first  *ard»  of  the  city  of  Brooklyn 

District  number1  fire  (o)  shall  consist  of  that  port  of  the  eouut* 
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of  Kings  comprising  the  eighth,  tenth,  twelfth  and  thirtieth  wards 
of  the  city  of  Brooklyn,  and  the  ward  of  the  city  of  Brooklyn 
which  was*  formerly  the  town  of  Graveseud. 

District  number  six  (G)  shall  consist  of  that  part  of  the  county 
of  Kings  comprising  the  ninth,  eleventh,  twentieth  and  twenty- 
second  wards  of  the  city  of  Brooklyn. 

District  number  seven  (7)  shall  consist  of  that  part  of  the 
county  of  Kings  comprising  the  fourteenth,  fifteenth,  sixteenth 
and  seventeenth  wards  of  the  city  of  Brooklyn. 

District  number  eight  (8)  shall  consist  of  that  part  of  the  county 
of  Kings  comprising  the  twenty-third,  twenty-fourth,  twenty- 
fifth  and  twenty-ninth  wards  of  the  city  of  Brooklyn,  and  the 
town  of  Flatlands. 

District  number  nine  (0)  shall  consist  of  that  part  of  the  county 
of  Kings  comprising  the  eighteenth,  twenty-sixth,  twenty-sev- 
enth and  twenty-eighth  wards  of  the  city  of  Brooklyn. 

District  number  ten  (10)  shaH  consist  of  that  part  of  the  county 
of  New  York  within  and  bounded  by  a  line  beginning  at  Canal 
street  and  the  Hudson  river,  and  running  thence  along  Canal 
street,  Hudson  street,  Dominlck  street,  Varick  street,  Broome 
street,  Sullivan  street,  Spring  street.  Broadway,  Canal  street, 
the  Bowery,  Division  street,  Grand  street  and  Jackson  street,  to 
the  Bast  river  and  thence  around  the  southern  end  of  Manhattan 
island,  to  the  place  of  beginning,  and  also  Governor's,  Bedloe's 
and  Ellis  islands. 

District  number  eleven  (11)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  district  number  ten,  and  within 
and  bounded  by  a  line  beginning  at  the  junction  of  Broadway  and 
Canal  street,  and  running  thence  along  Broadway,  Fourth  street, 
the  Bowery  and  Third  avenue,  St.  Mark's  place,  Avenue  A, 
Seventh  street  Avenue  B,  Clinton  street,  Rivington  street,  Nor- 
folk street,  Division  street, .  Bowery  and  Canal  street,  to  the 
place  of  beginning. 

District  number  twelve  (12)  shall  consist  of  that  part  of  the 
county,  of  New  York  lying  north  of  districts  numbers  ten  and 
eleven  and  within  and  bouuded  by  a  line  beginning  at  Jackson 
street  and  the  Bast  river,  and  running  thence  through  Jackson 
street,  Grand  street,  Division  street,  Norfolk  street,  Rivington 
street,  Clinton  street,  Avenue  B.  Seventh  street,  Avenue  A, 
St.  Mark's  pVace,  Third  avenue.  East  Fourteenth  street  to  the 
East  river,  and  along  the  East  river,  to  the  place  of  beginning. 

District  number  thirteen  (13)  shall  consist  of  that  part  of  the 
county  ol  New  York  lying  north  of  district  number  ten,  and 
within  and  bounded  by  a  line  beginning  at  the  Hudson  river  at 
the  foot  of  Canal  street,  and  running  thence  along  Canal  street, 
Hudson  street,  Dominick  street,  Varick  street,  Broome  street, 
Sullivan  street.  Spring  street,  Broadway,  Fourth  street,  the  Bow- 
ery and  Third  avenue,  Fourteenth  street.  Sixth  avenue,  West 
Fifteenth  street,  Seventh  avenue,  West  Nineteenth  street,  Eighth 
avenue,  West  Twentieth  street,  and  the  Hudson  river,  to  the 
place  of  beginning. 

District  number  fourteen  (14)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  districts  numbers  twelve  and 
thirteen,  and  within  and  bounded  by  a  line  beginning  at  East 
Fourteenth  street  and  the  East  river,  and  running  thence  along 
EaBt  Fourteenth  street,  Irving  place,  East  Nineteenth  street, 
Third  avenue-*  East  Twenty-third  street,  Lexington  avenue,  East 
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Fifty-third  street,  Third  avenue,   East  .Fifty-Becond  street,   and 
the  East  river,  to  the  place  of  beginning. 

District  number  fifteen  (15)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  district  number  thirteen,  and 
within  and  bounded  by  a  line  beginning  at  the  junction  of  West 
Fourteenth  street  and  Sixth  avenue,  and  running  thence  along 
Sixth  avenue.  West  Fifteenth  street,  Seventh  avenue,  West  For- 
tieth street,  Eighth  avenue,  and  the  transverse  road  across  Cen- 
tral park  to  Ninety-seventh  street,  Fifth  avenue,  East  Ninety- 
sixth  street,  Lexington  avenue,  East  Twenty-third  street.  Third 
avenue,  East  Nineteenth  street,  Irving  place  and  Fourteenth 
street,  to  the  place  of  beginning. 

District  number  sixteen  (lfi)  shall  consist  of  that  part  of  th$ 
county  of  New  York  lying  north  of  district  number  thirteen,  and 
-within  and  bounded  by  a  line  beginning  at  Seventh  avenue  and 
West  Nineteenth  street,  and  running  thence  along  West  Nine- 
teenth street,  Eighth  avenue,  West  Twentieth  street,  the  Hudson 
river,  West  Forty-sixth  street,  Tenth  avenue,  West  Forty-third 
street.  Eighth  avenue,  West  Fortieth  street  and  Seventh  avenue, 
to  the  place  of  beginning. 

District  number  seventeen  (17)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  district  number  sixteen,  and 
within  and  bounded  by  a  line  beginning  at  the  junction  of  Eighth 
avenue  and  West  Forty-third  street,  and  running  thence  along 
West  Forty-third  street.  Tenth  avenue,  West  Forty -sixth  street, 
the  Hudson  river,  West  Eighty-ninth  street,  Tenth  or  Amsterdam4 
avenue,  West  Eighty-sixth  street.  Ninth  or  Columbus  avenue. 
West  Eighty-first  street  and  Eighth  avenue,  to  the  place  of 
beginning. 

District  number  eighteen  (18)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  district  number  fourteen,  and 
within  and  bounded  by  a  line  beginning  at  the  junction  of  East 
Fifty-second  street  and  the  East  river,  and  running  thence  along 
Bast  Fifty-second  street.  Third  avenue,  East  Fifty-third  street, 
I«exington  avenue,  East  Eighty-fourth  street,  Second  avenue, 
East  Eighty-third  street  and  the  East  river,  to  the  place  of  be- 
ginning; and  also  Black  well's  island. 

District  number  nineteen  (19)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  district  number  seventeen, 
and  within  and  bounded  by  a  line  beginning  at  West  Eighty- 
ninth  street  and  the  Hudson  river,  and  running  thence  along  the 
Hudson  river  and  Spuyten  Duyvil  creek  around  the  northern  end 
of  Manhattan  island;  thence  southerly  along  the  Harlem  river  to 
the  north  end  of  Fifth  avenue;  thence  along  Fifth  avenue,  East 
One  Hundred  and  Twenty-ninth  street,  Fourth  or  Park  avenue, 
East  One  Hundred  and  Tenth  street.  Fifth  avenue,  to  trans- 
verse road  across,  Central  park  at  Ninety-seventh  street,  Eighth 
avenue,  West  Eighty-first  street,  Ninth  or  Columbus  avenue. 
West  Eighty-sixth  street.  Tenth  or  Amsterdam  avenue  and  West 
Eighty-ninth  street,  to  the  place  of  beginning. 

District  number  twenty  (20)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  districts  numbers  eighteen 
and  fifteen,  and  within  and  bounded  by  a  line  beginning  at  East 
Eighty-third  street  and  the  East  river,  running  th'once  through 
East  Eighty-third  street,  Second  avenue,  East  Eighty-fourth 
street,  Lexington  avenue,  East  Ninety-sixth  street,  Fifth  avenue. 
East  One  .Hundred  and  Tenth  street,  Fourth  or  Park  avenue, 
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Bast  One  Hundred  and  Nineteenth  street  to  the  Harlem  river, 
and  along  the  Hurlem  nnd  East  rivers,  to  the  place  of  beginning; 
and  also  itaudall's  island  nml  Ward's-  island. 

All  the  above  districts  in  the  eo'inty  of  New  York  bounded  upon 
or  along  the  boundary  waters  of  the  county,  shnll  be  qeemed  to 
extend  to  the  county  line. 

District  number  twenty-one  (21)  shnll  consist  of  that  part  of  th« 
county  of  New  York  lying  north  of  districts  numbers  nineteen 
and  twenty,  within  and  bounded  by  a  lino  beginning  at  Bast  One 
Hundred  and  Nineteenth  street  ami  the  Harlem  river,  and  winning- 
thence  along  East  One  Hundred  and  Nineteenth  street.  Fourth 
or  Park  avenue,  One  Hundred  and  Twcnty-Nint}*  street,  Fifth 
avenue  and  the  Harlem  river  to  the  place  of  beginning;  and  all 
that  part  of  the  county  of  New  York  not  hereinbefore  described. * 

District  number  twenty-two  (22)  shnll  consist  of  the  county  ef 
Westchester. 

District  number  twenty-three  f23)  shall  consist  of  the  comities 
of  Orange  and  Rockland. 

DiBtrlct  number  twenty-four  (24)  shall  consist  of  the  counties 
of  Dutchess,   Columbia  and   Putnaip. 

District  number  twenty-five  (2?>)  shall  consist  of  the  counties  of 
Ulster  and  Greene. 

District  number  twenty-six  (20)  shall  consist  of  the  counties  of 
Delaware,   Chenango  and  Sullivan. 

District  number  twenty-seven  (27)  shall  consist  of  the  comities 
df  Montgomery,   Fulton,   Haniilton   and  Schoharie. 

District  number  twenty-eight  (28)  shall  consist  of  the  counties 
of  Saratoga,   Schenectady  and  Washington. 

District  number  twenty-nine  (2D)  shall  consist  of  the  county  of 
Albany.  • 

District  number  thirty  (80)  shall  consist  of  the  couqty  of  Rens- 
selaer. 

District  number  thirty-one  (31)  shall  consist  of  the  counties  of 
Clinton,  Essex  nnd  Warren. 

District  number  thirty-two  (32)  shall  consist  of  the  counties  of 
St.  Lawrence  and  Franklin. 

District  number  thirty-three  (83)  shall  consist  of  the  counties 
of  Otsego  and  Herkimer. 

District  number  thirty-four  (34)  shall  consist  of  the  county  of 
Oneida. 

District  number  thirty-five  (8ii)  shall  consist  of  the  counties,  of 
Jefferson  and  Lewis.        > 

District  number  thirty-six  (3(1)  shall  consist  of  the  county  of 
Onondaga. 

District  number  thirty-seven  (37)  shall  consist  of  the  counties 
of  Oswego  and  Madison. 

District  number  thirty-eight  t8S)  ahull  consist  of  the  counties 
of  Broome,  Cortland  nnd  Tioga. 

District  number  thirty-nine  (311)  shall  consist  of  the  counties  of 
Cayuga  and  Seneca. 

District  number  forty  (40)  shall  consist  of  the  counties  of 
Chemung.  Tompkins  and  Schuyler. 

District  number  forty-one  (41)  shall  consist  of  the  counties  of 
Steuben   and  Yates. 

District  number  forty-two  (42)   shall  consist  of  the  counties  of 

Ontario  and  Wayne. 

District  number  forty-three  (43)  shall  eon^itst  of  that  part  of  the 
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county  of  Monroe  comprising  the  towns  of  Brighton,  Henrietta, 
Irondequoit,  Mendon,  Penfield,  i'erinton,  Pittsford,  Rush  and 
Webster,  apd  the  fourth,  sixth,  seventh,  eighth,  twelfth,  thir- 
teenth, fourteenth,  sixteenth,  seventeenth  and  eighteenth  wards 
of  the  city  of  Rochester,  ns  at  present  constituted. 

District  number  forty-four  (44)  shall  consist  of  that  part  of  the 
county  of  Monroe  comprising  the  towns  of  OhUi,  Olarkspn,  dates, 
Greece.  Hamlin,  Ogden.  Pnrmn,  Riga,  Sweden  and  Wheatland, 
and  the  first,  second,  third,  fifth,  ninth,  tenth;  eleventh,  fifteenth, 
nineteenth  and  twentieth  wards  of  the  city  of  Rochester,  as  at 
present  constituted. 

District  number  forty-five  (45)  shall  consist  of  the  counties  of 
Niagara,  Genesee  and  Orleans. 

District  number  forty-ain  (45)  shaH  consist  of  the  counties  of 
Allegany,   Livingston  and  Wyoming. 

District  number  forty  seven  (47)  shall  consist  of  that  part  of 
the  county  of  Erie  comprising  the  first,  second,  third,  sixth,  fif- 
teenth, nineteenth,  twentieth,  twenty-first,  twenty-second,  twenty- 
third  and  twenty-fourth  wards  of  the  city  of  Buffalo,  aa  at  present 
constituted. 

District  number  forty-eight  (48)  shall  consist  of  that  part  of 
the  county  of  Brie  comprising  the  fourth,  fifth,  seventh,  eighth, 
ninth,  tenth,  eleventh,  twelfth,  thirteenth,  fourteenth  and  six- 
teenth wards  of  the  city  of  Buffalo,  as  at  present  constituted. 

District  number  forty-nine  (40)  shall  consist  of  that  part  .of  the 
county  of  Brie  comprising  the  seventeenth,  eighteenth  and  twenty- 
fifth  wards  of  the  city  of  Buffalo,  as  at  present  constituted;  and 
all  the  remainder  of  the  said  county  of  Erie  not  hereinbefore 
described. 

District  number  fifty  (50)  shall  consist  of  the  counties  of  Chau- 
tauqua and .  Cattaraugus. 

Oonat.    1844,  art.  III.  I  3. 


f  4«  Enumerations  and  veappartlonments. 

An  enumeration  of  the  inhabitants  of  the  State  shall  be  taken 
tinder  the  direction  of  the  Secretary  of  State,  during  the  months 
of  May  and  June,  in  the  year  one  thousand  nine  hundred  and  five, 
and  in  the  same  months  every  tenth  year  thereafter:  and  the  said 
districts  shall  be  so  altered  by  the  Legislature  at  the  first  regular 
session  after  the  return  of  every  enumeration,  that  oacii  senate 
district  shall  contain  as  nearly  as  may  be  an  equal  number  of 
inhabitants,  excluding  aliens,  and  be  in  as  compact  form  as  prac- 
ticable, and  shall  remain  unaltered  until  the  return  of  another 
enumeration,  and  shall  at  all  times  consist  of  contiguous  ter- 
ritory, and  no  county  shall  be  divided  in  the  formation  of  a  senate 
district  except  to  make  two  or  more  senate  districts  wholly  in 
such  county.  No  town,  and  no  block  In  a  city  inclosed  by  streets 
or  public  ways,  shall  be  divided  in  the  formation  of  senate  dis- 
tricts; nor  shall  any  district  contain  a  greater  excess  in  popula- 
tion over  an  adjoining  district  in  the  same  county,  than  the  popu- 
lation of  a  town  or  block  therein  adjoining  such  district.  Counties, 
towns  or  blocks  which,  from  their  location,  may  be  included  in 
either  of  two  districts,  shall  be  so  placed  ns  to  make  said  districts 
most  nearly  equal  in  number  of  inhabitants,  excluding  aliens. 

No  county  shall  have  four  or  more  senators  miles*  it  shall  have 
a  full  ratio  for  each  senator.  No  county  shall  have  more  than 
one-third  of  all  the  senators;  and  no  two  counties  or  the  territory 

IS 


ft  5  CONSTITUTION  OF  NEW  YORK.  Abt.  Ill 

thereof  as  now  organized,  which  are  adjoining  counties,  or  which 
are  separated  only  by  public  waters,  shall  have  more  than  one- 
half  of  all  the' senators. 

The  ratio  for  apportioning  senators  shall  always  be  obtained  by 
dividing  the  number  of  inhabitants,  excluding  aliens,  by  fifty, 
and  the  Senate  shall  always  be  composed  of  fifty  members,  except 
that  if  any  county  having  three  or  more  senators  at  the  time  of 
any  apportionment  shall  be  entitled  on  such  ratio  to  an  additional 
senator  or  senators,  such  additional  senator  or  senators  shall  be 
given  to  such  county  in  addition  to  the  fifty  senators,  and  the 
whole  number  of  senators  shall  be  increased  to  that  extent. 

Const..  1846,  art.  Ill,  |  4. 

f  5.  Apportionment  of  aiiemblymett;  creation  of  assem- 
bly districts. 

The  members  of  the  assembly  shall  be  chosen  by  single  dis- 
tricts, and  shall  be  apportioned  by  the  Legislature  at  the  first  regu- 
lar session  after  the  return  of  every  enumeration  among  the  sev« 
eral  counties  of  the  State,  as  nearly  as  may  be  according  to  the 
number  of  their  respective  Inhabitants,  excluding  aliens.  Every 
county  heretofore  established  and  separately  organized,  except 
the  county  of  Hamilton,  shall  always  be  entitled  to  one  member 
of  assembly,  and  no  county  shall  hereafter  be  erected  unless  its 
population  shall  entitle  it  to  a  member.  The  county  of  Hamilton 
shall  elect  with  the  county  of  Fulton,  until  the  population  of  the 
county  of  Hamilton  shall,  according  to  the  ratio,  entitle  it  to  a 
member.  But  the  Legislature  may  abolish  the  said  county  of 
Hamilton  and  annex  the  territory  thereof  to  some  other  county  or 
counties. 

The  quotient  obtained  by  dividing  the  whole  number  of  inhab- 
itants of  the  State,  excluding  aliens,  by  the  number  of  members 
of  assembly,  shall  be  the  ratio  for  appointment,  which  shall  be 
made  as  follows:  One  member  of  assembly  shall  be  apportioned 
to  every  county,  including  Fulton  and  Hamilton  ob  one  county, 
containing  less  than  the  ratio  and  one-half  over.  Two  members 
shall  be  apportioned  to  every  other  county.  The  remaining  mem- 
bers of  assembly  shall  be  apportioned  to  the  counties  having  more 
than  two  ratios  according  to  the  number  of  inhabitants,  exclud- 
ing aliens.  Members  apportioned  on  remainders  shall  be  appor- 
tioned to  the  counties  having  the  highest  remainders  on  the  order 
thereof  respectively.  No  county  shall  have  more  members  of 
assembly  than  a  county  having  a  greater  number  of  inhabitants, 
excluding  aliens. 

Until  after  the  next  enumeration,  members  of  the  Assembly 
shall  be  apportioned  to  the  several  counties  as  follows:  Albany 
county,  four  members;  Allegany  county,  one  member;  Broome 
county,  two  members;  Cattaraugus  county,  two  members;  Cay- 
uga county,  two  members;  Chautauqua  county,  two  members; 
Chemung  county,  one  member;  Chenango  county,  one  member; 
Clinton  county,  one  member;  Columbia  county,  one  member;  Cort- 
land county,  one  member;  Delaware  county,  one  member;  D.itch- 
ess  county,  two  members;  Erie  county,  eight  members;  Esses 
county,  one  member;  Franklin  county,  one  member;  Fulton  and 
Hamilton  counties,  one  member:  Genesee  county,  one  member; 
Greene  county,  one  member;  Herkimer  county,  one  member; 
Jefferson  county,  two  members;  Kings  county,  twenty-one  mem- 
bers; Lewis  county,  one  member;  Livingston  county,  one  mem- 
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ber;  ^ladJmfi  county,  ope  member;  Monroe  county,  four  inept  per*; 
Montgomery  county,  one  member;  New  York  county,  tpirty-^vQ 
members;  Niagara  county,  two  members;  Oneida  county,  three 
members;  Onondaga  county,  four  members;  Ontario  county,  one 
member;  Qrapge  county,  two  member*;  Orleans  county,  ope  mem- 
ber; OswegQ  county,  two  members;  Otsego  county,  ope  mem  per; 
Putnam  cotnty,  one  member;  Queens  county,  three  members; 
Rensselaer  0pnhty,  three  members;  Richmond  county,  one  mem- 
ber; Rockland  county,  one  member;  St.  kaTvrence "  county,  twu 
members;  Saratoga  county,  one  member;  Schenectady  county,  one 
member;  Schoharie  county,  one  member;  Schuyler  county,  one 
Member;  Seneca  county,  one  member;  Steuben  county,  two  mem- 
bers; Suffolk  county,  two  members;  Sullivan  county,  one  mem- 
ber; Tioga  county,  one  member;  Tompkins  county,  one  member; 
Ulster  county,  two  members;  Warren  county,  one  member;  Wasn* 
fogton  county,  one  member;  Wayne  county,  one  member;  West- 
chester county,  three  members;  Wyoming'  county,  one  merafcef, 
and  Yates  county,  que1  member. 

In  any  county  entitled  to  more  th^an  qpe  member,  the  board  of 
supervisors,  and  in  any  city  embracing  an  entire  county  and  hay- 
ing no  (ward "of  supervisors,  the  common  council,  or  if  there  be  • 
none,  the  body  exercising  the  powers  of  a  comuwn  council,  sfcnll 
assemble  on  the  second  Tuesday  of  June,  ope  thousand  eight . 
hundred  and  ninety-*} ve,  and  at  sjich  tipies  as  the  Legislature 
making  ap  apportionment  s^all  prescribe,  and  divide  such  coun- 
ties into  assembly  districts  as  nearly  equal  in  number  of  in- 
habitants, excluding  aliens,  as  m,*y  be»  <*t  convenient  and  con- 
tiguous territory  in  as  compact  form  as  practicable,  each  of  which 
shall  be  wholly  within  a  senate  district  formed  under  tbe'ww* 
apportionment,  equal  to  the  number  of  members  of  assembly  to 
which  such  county  shall  be  entitled,'  and  shall  cause  to  bfc  fileVl 
in  the  office  of  tjie  Secretary  of  State  and  of  the  clerk  of  such 
county,  a  description  of  such  districts,  specifying  the  number  of 
each  district  and  of  the  inhabitants  thereof,  excluding  aliens, 
according  to  the  last  preceding  enumeration;  and  such  apportion- 
ment and  districts  shall  remain  unaltered  until  .another  enumera- 
tion shall  be  made,  as  herein  provided;  but  said  division  of  the 
city  of  Brooklyn  and  the  county  of  Kings  to  be  made  on  the 
second  Tuesday  of  June,  one  thousand  eight  himdred  and  ninety- 
five,  shall  be  made  by  the  common  council  of  the  said  city  an<\ 
the  board  of  supervisors  of  "said  cbunty,  assembled  in  joint  serf- 
sion.  In  counties  having  more  than  one  senate  district,  the  samo 
number  of  assembly  districts  shall  be  put  in  each  senate  district 
unless  the  assembly  districts  cannot  be  evenly  divided  among  th* 
senate  districts  of  anv  county,  in  which  case  one  more  assembly 
district  shall  be  put  m  the  senate  district  in  such  county  bavin* 
the  largest,  or  one  less  assembly  district  shall  be  put  in  thh 
senate  district  in  sucfc  county  having  the  smallest  number  of  in- 
habitants, excluding  aliens,  as  tf»«  case  may  require.  No  town, 
and  no  block  in  a  cit.v  inclosed  by  streets  or  public  ways,  shall  be 
divided  in  the  formation  of  assembly  districts,  nor  shall  any  dis 
trkt  contain  a  greater  excess  in  population  over  an  adjoining  dis- 
trict in  the  same  senate  district,  than  the  population  of  a  town 
or  block  therein  adjoining  such  assembly  district.  Towns  or  * 
n  locks  which,  from  their  location,  may  be  included  in  either  of  . 
two  districts,  shall  be  so  placed  as  to  make  said  districts  most 
nearly  equal  In  number  of  inhabitants,  excluding  aliens;  but  in 
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the  division  of  cities  under  the  first  apportionment,  regard  shall 
be  had  to  the  number  of  inhabitants,  excluding  aliens,  of  the 
election  districts  according  to  the  State  enumeration  of  one  thou- 
sand eight  hundred  and  ninety -two,  so  far  as  may  be,  instead  of 
blocks.  Nothing  in  this  section  shall  prevent  the  division,  at  any 
time,  of  counties  and  towns,  and  the  erection  of  new  towns  by 
the  Legislature. 

An  apportionment  by  the  Legislature,  or  other  body,  shall  be 
subject  to  review  by  the  Supreme  Court,  at  the  suit  of  any  citizen, 
under  such  reasonable  regulations  as  the  Legislature  may  pre- 
scribe; and  any  court  before  which  a  cause  may  be  pending  in- 
volving an  apportionment,  shall  give  precedence  thereto  over  all 
other  causes  and  proceedings,  and  if  said  court  be  not  in  session 
it  shall  convene  promptly  for  the  disposition  of  the  same. 

Const.    1846,  art.  Ill,  |  5. 

I  6.  Compensation  of  members. 

Each  member  of  the  Legislature  shall  receive  for  his  services  an 
annual  salary  of  one  thousand  five  hundred  dollars.  The  mem- 
bers of  either  house  shall  also  receive  the  sum  of  one  dollar  for 
every  ten  males  they  shall  travel  in  going  to  and  returning  from 
their  place  of  meeting,  once  in  each  session,  on  the  most  usual 
route.  Senators,  when  the  Senate  alone  is  convened  in  extra- 
ordinary session,  or  when  serving  as  members  of  the  court  for  the 
trial  of  impeachments,  and  such  members  of  the  Assembly,  not 
exceeding  nine  in  number,  as  shall  be  appointed  managers  of  an 
impeachment,  shall  receive  an  additional  allowance  of  ten  dollars 
a  day. 

Const.    1846,  art.  Ill,  |  6. 

|  7.  Civil  appointments  of  members  void. 

No  member  of  the  Legislature  shall  receive  any  civil  appoint- 
ment within  this  State,  or  the  Senate  of  the  United  States,  from 
the  Governor,  the  Governor  and  Senate,  or  from  the  Legislature, 
or  from  any  city  government,  during  the  time  for  which  he  shaH 
have  been  elected;  and  all  such  appointments  and  all  votes-  given 
for  any  such  member  for  any  such  office  or  appointment  shall  be 
void. 

Const.    1846,  art.  Ill,  f  7. 

|  8.  Persona  disanalifted  from  beiugr  members. 

No  person  shall  be  eligible  to  the  Legislature,  who  at  the.  time 
of  his  election,  is,  or  within  one  hundred  days  previous  thereto 
has  been,  a  member  of  Congress,  a  civil  or  military  officer  under 
the  United  States,  or  an  officer  under  any  city  government.  And 
if  any  person  shall,  after  his  election  as  a  member  of  the  Legis- 
lature, be  elected  to  Congress,  or  appointed  to  any  office,  civil  or 
military*  under  the  government  of  the  United  States,  or  under 
any  city  government,  his  acceptance  thereof  shall  vacate  his  seat. 

Const.    1846,  art.  Ill,  §  8. 

|  9.  Time  of  elections. 

The  elections  of  senators  and  members  of  assembly,  pursuant 
to  the  provisions  of  this  Constitution,  shall  be  held  on  the  Tues- 
day succeeding  the  first  Monday  of  November,  unless  otherwise 
directed  by  the  Legislature. 
,    Const.    1846,  art.  HI,  f  9. 
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|  10.  Powers  of  each  house. 

A  majority  of  each  house  shall  constitute  a  quorum  to  do  busi- 
ness. Each  house  shall  determine  the  rules  of  its  own  proceed- 
ings, and  be  the  judge  of  the  elections,  returns  and  qualifications 
of  its  own  members;  shall  choose  its  own  officers;  and  the  Senate 
shall  choose  a  temporary  president  to  preside  in  case  of.  the 
absence  or  impeachment  of  the  Lieutenant-Governor,  or  when  he 
shall  refuse  to  act  as  president,  or  shall  act  as  Governor. 

OiMt    1846,  art.  Ill,  |  10. 

|  11.  Journals;  open  sessions;  adjournments.  V 

Bach  house  shall  keep  a  journal  of  its  proceedings,  and  publish 
the  same,  except  such  parts  as  may  require  secrecy.  The  doors 
of  each  house  shall  be  kept  open,  except  when  the  public  welfare 
shall  require  secrecy.  Neither  house  shall,  without  the  consent 
of  the  other,  adjourn  for  more  than  two  days. 

Const.    1846,  art.  Ill,  |  11. 

|  IS.  Members  not  to   be   questioned   for   speeches. 

For  any  speech  or  debate  in  either  house  of  the  Legislature,  the 
members  shall  not  be  questioned  in  any  other  place. 
Coast.    1846,  art.  III.  I  12. 

|  13.  Bills  may  originate  In  either  house. 

Any  bill  may  originate  in  either  house  of  the  Legislature,  and 
all  bills  passed  by  one  house  may  be  amended  by  the  other. 

Coast.    1846,  art.  Ill,  §  13. 

|  14.  Bnaetlns;  clause  of  bills. 

The  enacting  clause  of  all  bills  shall  be  "  The  People  of  the 
State  of  New  York,  represented  in  Senate  and  Assembly,  do  enact 
as  follows,"  and  no  law  shall  be  enacted  except  by  bill. 

Coast.    1840,  art.  Ill,  {  14. 

|  16.  Manner  of  passing:  bills, 

No  bill  shall  be  passed  or  become  a  law  unless  it  shall  have 
been  printed  and  upon  the  desks  of  the  members,  in  its  final  form, 
at  least  three  calendar  legislative  days  prior  to  Its  final  passage, 
unless  the  Governor,  or  the  acting  Governor,  shall  have  certified 
to  the  necessity  of  its  immediate  passage,  under  his  hand  and  the 
leal  of  the  State;  nor  shall  any  bill  be  passed  or  become  a  law, 
except  by  the  assent  of  a  majority  of  the  members  elected  to  each 
branch  of  the  Legislature;  and  upon  the  last  reading  of  a  bill,  no 
amendment  thereof  shall  be  allowed,  and  the  question  upon  Its 
final  passage  shall  be  taken  immediately  thereafter,  and  the  yeas 
and  nays  entered  on  the  journal. 

Const.    1846,  art.  Ill,  I  15. 

|  16.  Private  and  local  bills  not  to  embrace  more  than 
one  subject. 

No  private  or  local  bill,  which  may  be  passed  by  the  Legislature, 
shall  embrace  more  than  one  subject,  and  that  shall  be  expressed 
in  the  title. 

Court.    1844,  art.  Ill,  |  16, 
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f   17.  ExlKtSnpr   Inns  made  applicable   to  lie  inserted,. 

No  act  shall  be  passed  which  shall  provide  that  auy  existing 
law,  or  any  part  thereof,  shall  be  made  or  deemed  a  part  of  said 
net,  or  which  shall  enact  that  any  existing  law,  or  part  thereof, 
shall  bo  applicable,  except  by  inserting  it  in  such  act. 

Const.     1840,  art.  Ill,  fi  37. 

$  18.  Canon  In  which  private,  and  local  bills  nhall  not  b^ 
punned*  rentrtc<f onn  an  to  lawfl  authorising  street  rail- 
road n. 

The  legislature  shall  not  pass  a  private  or  local  bill  in  anjf  of 
the  following  cases: 

Changing  the  names  of  persons. 

Luying  out,  opening,  altering,  working  or  discontinuing  roqds* 
highways  or  alleys,  or  for  draining  swamps  or  other  low  \a,rids,«/ 

Locating  or  changing  county  seats. 

Providing  for  changes  of  venue  in  civil  or  criminal  cases. 

Incorporating  villages. 

Providing  for  election  of  members  of  boards  of  supervisors. 

Selecting,  •  drawing,  summoning  or  impaneling  grand  or  petit 
jurors. 

Regulating  the  rate  of  interest  on  money. 

The  opening  and  conducting  of  elections  or  designating  places 
of  voting. 

Creating,  increasing  or  decreasing  fees,  percentages  or  allow- 
ances of  public  officers,  during  the  terra  for  whie"a  said  officers 
are  elected  or  appointed. 

Granting  to  any  corporation,  association  or  individual  the  right 
to  lay  down  railroad  tracks. 

Granting  to  any  private  corporation,  association  or  individual 
any  exclusive  privilege,  immunity  or  franchise  whatever. 

Granting  to  any  person,  association,  firm  or  corporation  an  ex- 
emption from  taxation  on  real  or  personal  property 

Providing  for  building  bridges,  and  chartering  companies  for 
such  purposes,  except  on  the  Hudson  river  below  Waterford.  and 
on  the  East  river,  or  over  the  wntera  forming  &  uar^  of  tfye 
boundaries  of  the  State. 

The  Legislature  shall  pass  general  laws  providing  je  cases, 

enumerated  in  this  section,  and  for  all  other  cases  wniqn  in  "its 
judgment,  may  be  provided  for  by  general  laws.  But  no'  law 
shall  authorize  the  construction  or  operation  of  a  street  railroad 
except  upon  the  condition  that  the  consent  of  the  (^..ers  of  one- 
half  in  value  of  the  property  bounded  on,  and  the  consent  also 
of  the  local  authorities  having  the  control  of,  that  portion  of  a 
street  or  highway  upou  which  it  is  proposed  to  construct  or  oper- 
ate such  railroad  be  first  obtained,  or  in  case  the  consent  of  such 
property  owners  cannot  be  obtained,  the  Appellate  frlyisfon  of  'fhe. 
Supreme  Court,  in  the  department  in  which  It  is  proposed  to" be 
constructed,  may,  upon  application,  appoint  three  commissioners 
who  shall  determine,  after  a  hearing  of  all  parties  interested, 
whet  nor  such  railroad  ought  to  be  constructed4  or  operated,  arid 
their  determination,  confirmed  by  the  court,  may  be  taketa  ra  Heir 
of  the  consent  of  the  property  owners.  [As  ametulM)'  in  1001, 
To  take  effect  Jan.  1,  1002.] 

Const.    184G,  art.  III.  §  18,  addod  in  1874. 
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|   10.  Private  claims  not  to  be  audited  by  legislature. 

The  Legislature  shall  neither  audit  nor  allow  any  private  claim 
or  account  against  the  State,  but  may  appropriate  money  to  pay 
such  claims  as  shall  have  been  audited  and  allowed  according  to 
law. 

Const.    1846,  art.  Ill,  (  19,  added  In  18T4. 

|  20.  Tiro-thirds   bills. 

The  assent  of  two- thirds  of  the  members  elected  to  each  branch 
of  ,the  Legislature  shall  be  requisite  to  every  bill  appropriating  the 
public  moneys  or  property  for  local  or  private  purposes. 

Const.    1840,  art.  I,  fi  0. 

|  21.  Appropriation  bllla. 

No  money  shall  ever  be  paid  out  of  the  treasury  of  this  State, 
or  any  of  its  funds,  or  any  of  the  funds  under  its  management, 
except  in  pursuance  of  an  appropriation  by  law;  nor  unless  such 
payment  be  made  within  two  years  next  after  the  passage  of 
such  appropriation  act;  and  every  such  law  making  a  new  appro- 
priation, or  continuing  or  reviving  an  appropriation,  shall  dis- 
tinctly specify  the  sum  appropriated,  and  the  object  to  which  it 
is  to  be  applied;  and  it  shall  not  be  sufficient  for  such  law  to 
refer  to  any  other  law  to  fix  such  sum. 

Const.  - 1846,  art.  Vlt,  §  8. 

1  22.  Restriction*  aft  to  provision*  In  the  appropriation 
or  supply  bills. 

No  provision  or  enactment  shall  bo  embraced  in  the  annual 
appropriation  or  supply  bill,  unless  it  relates  specifically  to  some 
particular  appropriation  in  the  bill;  and  any  such  provision  or 
enactment  shall  be  limited  in  its  operation  to  such  appropriation. 

New. 

1  23.  Certain  sections  not  to  apply  to  commission   bills. 

Sections*  seventeen  and  eighteen  of  this  article  shall  not  apply 
to  any  bih\  or  the  amendments  to  any  bill,  which  shall  be  reported 
to  the  Legislature  by  commissioners  who  have  been  appointed  pur- 
suant to  law  to  revise  the  statutes. 

Const.    1846;  art.  Ill,  §  26,  added  in  18T4. 

|  24.  Tax  bills  to  state  tax  distinctly. 

Every  law  which 'imposes,  continues  or  revives  a  tax  shall  dis- 
tinctly state  the  tax  nnd  the  object  to  which  it  is  to  be  applied, 
and  it  shall  not  be  sufficient  to  refer  to  any  other  law  to  fix  such 
tax  or  object. 

Const.    1846,  art.  Ill,  f  20,  added  in  1874. 

I  2r$.  When  ayes  and  nays  necessary^  three-fifths  to  con- 
stitute Qttorain. 

On  the  final  passage,  in  either  house  of  the  Legislature,  of  any 
act  which  imposes,  continues  or  revives  a  tax,  or  creates  a  debt 
or  charge,  or  makes,  continues  or  revives  any  appropriation  of 
public  or  trust  money  or  property,  or  releases,  discharges  or  com- 
mutes any  claim  or  demand  of  the  State,  the  question  shall  be 
taken  by  yeas  and  nays,  which   shall  be  duly  entered  upon   the 
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journals,  and  three-fifths  of  all  the  members  elected  to  either 
house  shall,  in  all  such  cases,  be  necessary  to  constitute  a  quorum 
therein. 

Const.     1846,  art.  Ill,  f  21,   added  in  1874. 

|  26.  Board  of  supervisors. 

There  shall  be  in  each  county,  except  in  a  county  wholly  in- 
cluded in  a  city,  a  board  of  supervisors,  to  be  composed  of  such 
members  and  elected  in  such  manner  and  for  such  period  as  in 
or  may  be  provided  by  law.  In  a  city  which  includes  an  entire 
county,  or  two  or  more  entire  counties,  the  powers  and  duties  of 
a  board  of  supervisors  may  be  devolved  upon  the  municipal  as- 
sembly, common  council,  board  of  aldermen  or  other  legislative 
body  of  the  city.     [As  amended  in  1899.] 

Const.    1840,  art.  Ill,  §  22,  added  in  1S74. 

|  27.  Local  legislative  powers. 

The  Legislature  shall,  by  general  laws,  confer  upon  the  boards 
of  supervisors  of  the  several  counties  of  the  State  such  further 
powers  of  local  legislation  and  administration  as  the  Legislature 
may,  from  time  to  time,  deem  expedient,  and  in  counties  wnuu 
now  have,  or  may  hereafter  have,  county  auditors  or  other  fiscal 
officers,  authorized  to  audit  bills,  accounts,  charges,  claims  or 
demands  against  the  county,  the  Legislature  may  confer  such 
powers  upon  said  auditors,  or  fiscal  officers,  as  the  Legislature 
may,  from  time  to  time  deem  expedient 

Const.    1846.  art.  Ill,  I  23,  added  In  1874.  amended  1909. 

f  28.  Extra,  compensation  prohibited. 

The  Legislature  shall  not,  nor  shall  the  common  council  of  any 
city, -nor  any  board  of  supervisors,  grant  any  extra  compensation 
to  any  public  officer,  servant,  agent  or  contractor. 

Const.    1846,  art.  Ill,  8  24. 

|  29.  Prison  labor;  contract  system  abolished. 

The  Legislature  shall,  by  law,  provide  for  the  occupation  and 
employment  of  prisoners  sentenced  to  the  several  state  prisons, 
penitentiaries,  jails  and  reformatories  in  the  State;  and  on  and 
after  the  first  day  of  January,  in  the  year  one  thousand  eight 
hundred  and  ninety-seven,  no  person  in  any  such  prison,  peni- 
tentiary, jail  or  reformatory,  shall  be  required  or  allowed  to 
work,  while  under  sentence  thereto,  at  any  trade,  industry  or 
occupation,  wherein  or  whereby  his  work,  or  the  product  or  profit 
of  his  work,  shall  be  farmed  out,  contracted,  given  or  sold  to 
any  person,  firm,  association  or  corporation.  This  section  shall 
not  be  construed  to  prevent  the  Legislature  from  providing  that 
convicts  may  work  for,  and  that  the  products  of  their  labor  may 
be  disposed  of  to,  the  State  or  any  political  division  thereof,  or 
for  or  to  any  public  institution  owned  or  managed  and  controlled 
by  the  State,  or  any  political  division  thereof. 

New. 
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article:  fourth. 

Sec.     1.  Executive  power. 

2.  Qualifications  of  governor  and  lieutenant-governor. 

3.  Election  of  governor  and  lieutenant-governor. 

4.  Duties  and  powers  of  governor;  compensation. 

5.  Reprieves,  commutations  and  pardons  to  be  granted  by  governor. 

6.  When  lieutenant-governor  to  act  as  governor. 

7.  QnaliflcationR    and   duties   of   lieutenant-governor;    succession   to   the 

governorship. 
S.  Salary  of  lieutenant-governor.  % 

9.  Bills    to  he   presented   to   governor;    approval;    passage   of  bills   by 

legislature  If  not  approved. 

|  1.  Executive  power. 

The  executive  power  shall  be  vested  in  a  Governor,  who  phall 
hold  his  office  for  two  years;  a  Lieutenant-Governor  shall  be 
chosen  at  the  same  time,  and  for  the  same  term.  The  Governor 
and  Lieutenant-Governor  elected  next  preceding  the  time  when 
this  section  shall  take  effect,  shall  hold  office  nntil  and  including 
the  thirty-first  day  of  December,  one  thousand  eight  hundred  and 
ninety-six,  and  their  successors  shall  be  chosen  at  the  general 
election  in  that  year. 

Const.    1846.  art.  IV,  §  1. 

f  2.  Qualification*  of  governor  and  lieutenant-governor. 

No  person  shall  be  eligible  to  the  office  of  Governor  or  Lieuten- 
ant-Governor, except  a  citizen  of  the  United  States,  of  the  age 
of  not  less  than  thirty  years,  and  who  shall  have  been  five  years 
next  preceding  his  election  a  resident  of  this  State. 

Coast.    1840,  art.  IV,  §  2. 

|  3.  Election   of  governor  and   lieutenant-governor. 

The  Governor  and  Lieutenant-Governor  shall  be  elected  at  the 
times  and  places  of  choosing  members  of  the  Assembly.  The 
persons  respectively  having  the  highest  number  of  votes  for  Gov- 
ernor and  Lieutenant-Governor  shall  be  elected;  but  in  case  two 
or  more  shall  have  an  equal  and  the  highest  number  of  votes  for 
Governor,  or  for  Lieutenant-Governor,  the  two  houses  of  the 
Legislature  at  its  next  annual  session  shall  forthwith,  by  joint 
ballot,  choose  one  of  the  said  persons  so  having  an  equal  and  the 
highest  number  of  votes  for  Governor  or  Lieutenant-Governor. 

Const.    1846,  art.  IV,  8  3. 

|  4.  Da  ties    and    powers    of   governor  i    eompensation. 

The  Governor  shall  be  Comma nder-in-Chief  of  the  military  and 
naval  forces  of  the  State.  He  shall  have  power  to  convene  the 
Legislature,  or  the  Senate  only,  on  extraordinary  occasions.  At 
extraordinary  sessions  no  subject  shall  be  acted  upon,  except  such 
as  the  Governor  may  recommend  for  consideration.  He  shall 
communicate  by  message  to  the  Legislature  at  every  session  the 
condition  of  the  State,  and  recommend  such  matters  to  it  as  he 
shall  judge  expedient.  He  shall  transact  all  necessary  business 
with  the  officers  of  government,  civil  and  military.  He  shMl 
expedite  all  such  measures  as  may  be  resolved  upon  by  the  Legis- 
lature, and  shall  take  care  that  the  laws  are  faithfully  executed. 
He  shall  receive  for  his  services  an  annual  salary  of  ten  thonsai.il 
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dollars,  and  there  shall  be  provided  for  his  use  a  suitable  and 
furnished  executive  residence. 

Const.    1846,  art.  IV,  §  4,  amended  In  1874. 

f  S.  Reprieves,  eommutationn,  and  pardons  to  be 
g-ranted  »y  g-overnor. 

The%  Governor  shall  have  the  power  to  grant  reprieves,  com- 
mutations and  pardons  after  conviction,  for  all  offenses  except 
treason  and  eases  of  impeachment,  upon  such  conditions  and  with 
such  restrictions  and  limitations,  as  he  may  think  proper,  sub- 
ject to  such  regulations  as  may  be  provided  b>'  law  relative  to 
the  manner  of  applying  for  pardons.  Upon  conviction  for  treason, 
he  shall  have  power  to  suspend  the  execution  of  the  sentence, 
until  the  case  shall  be  reported  to  the  Legislature  at  its  next 
meeting,  when  the  Legislature  shall  either  pardon,  or  commute 
the  sentence,  direct  the  execution  of  the  sentence,  or.  grant  a, 
further  reprieve.  He  "shall  annually  communicate  to  the  Legis- 
lature each  case  of  reprieve,  commutation,  or  pardon  granted, 
stating  the  name  of  the  convict,  the  crime  of , which  he  was  con- 
victed, the  sentence  and  its  date,  and  the  date  of  the  commuta- 
tion, pardon  or  reprieve. 

Const.    1846,  art.  IV,  9  5. 

f  6.  When  lieutenant-governor   to  act  as  arovernor. 

In  case  of  the  impeachment  of  the  Governor,  or  his  removal 
from  office,  death,  inability  to  discharge  the'  powers  and  duties 
of  the  said  office,  resignation,  or  absence  from  the  State,  the 
powers  and  duties  of  the  office  shall  devolve  upon  the  Lieutenant-- 
Governor for  the  residue  of  the  term,  or  until  the  disability  shall 
cease.  But  when  the  Governor  shall,  with  the  consent  of  the 
Legislature,  be  out  of  the  State,  in  time  of  war,  at  the  head  of  a 
military  force  thereof,  he  shall  continue  Commander-in-Chief  of 
all  the  military  force  of  the  State. 

Const.    1346,  art.  IV,  §  6. 

{  7.  Qualifications  and  duties  of  licuienani-jpoircrnor; 
succession  to  tlie  governorship. 

The  Lieutenant-Governor  shall  possess  the  same  qualifications 
of  eligibility  for  office  as  the  Governor.  He  shall  be  president  of 
the  Senate,  but  shall  have  only  a  casting  vote  therein.  If  during 
a  vacancy  of  the  office  of  Governor,  the  Lieutenant-Governor  shall 
be  impeached,  displaced,  resign,  die,  or  become  incapable  of  per- 
forming the  duties  of  his  office,  ,or  be  absent  from  the  State,  the 
President  of  the  Senate  shall  act  as  Governor  until  tnc  vacancy 
be  filled  or  the  disability  shall  cease:  and  if  the  President  of  the 
Senate  for  any  of  the  above  causes  shall  become  incapable  of 
performing  the  duties  pertaining  to  the  office  of  Governor,  the 
Speaker  of  the  Assembly  shall  act  as  Governor  until  the  vacancy 
•  be  filled  or  the  disability  shall  cease. 

Const.    1846,  art.  IV,  §  7. 

{  8.   Salary  of  lieutenant-governor. 

The  Lieutenant-Governor  shall  receive  for  his  services  an  annual 
salary  of  five  thousand  dollars,  and  shall  not  receive  or  be  en- 
titled to  any  other  compensation,  fee  or  perquisite,  for  any  duty 
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or  service  he  may  be  requjrfif}  f o  ppr for jn  by  the  Constitution  or 
by  law. 

Const.    1846,  art.   IV,  |  8,  amended  in  1874. 

I  0.  QUI"  to  be  presented  to  nrovernorj  appvovo.lt  pai- 
mne*  dt  Wtl  hy  leitfslatftre  |r  %©T  appfd+etf.  "f-  ♦  -  •'      - 

Every  bill  which  shall  bore  parcel  the  Senate  apd  Assembly 
shall,  before  it  becomes  a  law,  be  presented  io'  the  Governor;  if 
he  approve,  he  shall  sign'  it;  but  if  not,  he  shall  return  it  with 
his  objections  to  the  house  in  which  It  shall  have  originated, 
which  shall  enter  the  objections  at  large  on"  the  joWrmil,  and 
proceed  to  reconsider  it.  If  after  such  reconsideration,  two-thirds 
of  the  members  elected  to  that  house  'shall  agree  "to  pass  the  bill, 
it  shall  be  sent,  together  with  the  objections,  to  the  other  house, 
by  which  It  shall  Jikew'ise  be  reconsidered;  and  if  approved  by 
two-thirds  of  the  members  elected  to  that  house,  it  shall  become 
n  law  notwithstanding  tjie  objections  of  the  Governor.  In  all 
such  cases,  the  votes  in  both  houses  shall  be  determined  by  yeas 
and  nays,  anil  the  names  of  the  members  voting  shall  be  entered 
on  the  journal  of"  each  house  respectively.  If  any  bill  shall  not 
be  returned  by  the  {governor  within  ten  days  (Sundays  excepted) 
after  it  shall  have  been  presented  to  him',  the  same  shall  be  a 
law  in  like  manner  as  if  he  had  signed  if,  unless  the  Legislature 
shall,  by  their  adjournment,  prevent  its  return,  In  'which  case  it 
shall  not  become  a  law  without  the  approva)  of  the  Governor. 
No  bill  shall  become  a  law  after  the  final  adjournment  of  the 
Legislature,  unless  approved  by  the  Governor  within  thirty  days 
after  such  adjournment.  If  any  bill  presented  to  t|ie  fjoyernor 
contain  several  items  of  appropriation-  of  money,  he  "may  object 
to  one  or  more  of  such  {ferns  while  approving  of  the  other  portion 
of  the  biiJ.  In  such  case,  he  shall  append  tP  the  bill,  at  the  time 
of  signing  it,  a  statement  of  tfye  items  to  w|iich  he  objects;  and 
the  appropriation  so  objected  to  shaU  not  take  effect'.  Jf  'the 
Legislature  be  in  session,  be  shall  transmit  to  the  house  in  whjcli 
the  bill  originated  a  copy  of  such  statement,  and  the  iteins  ob- 
jected to  shall  be  separately  reconsidered.  If  on  reconsideration 
one  or  more  of  such  items  be  approved  by  two-thirds  of  the  mem- 
bers elected  to  each  bouse,  the  same  shall  be  parf  of  the  law. 
notwithstanding  the  objections  of  the  Governor.  A)l  the  pro- 
visions of  tins  section,  in  relation  to  biljs  nof  approved  py  the 
Governor,  snail  apply  in  cases' in  which  he  shall  withhold  his 
approva}  from  any  item,  qr  items  contained  in  a  hill  appropriating 
flaoney. 

Oooet.    1840,  art.  IT,  f  9,  amended  In  1874. 


SI  1-3  CONSTITUTION  OF  NEW  YORK.  Abt.  V 

ARTICLE   FIFTH. 

flee.     1.  State  officers. 

2.  First  election  of  state  officers. 

8.  Superintendent  of  public  works;  appointment;  powers  and  duties. 

4.  Superintendent  of  state  prisons;  appointment;  powers  and  datlea. 

5.  Commissioners  of  the  land  office;  of  tbe  canal  fund;  canal  board. 

6.  Powers  and  duties  of  boards. 

7.  State  treasurer;  suspension  by  governor. 

8.  Certain  offices  abolished. 

9.  Civil  service  appointments  and  promotions. 

|  1.  State  officer*. 

The  Secretary  of  State,  Comptroller,  Treasurer,  Attorney-Gen- 
eral and  State  Engineer  and  Surveyor  shall  be  chosen  at  a  gen- 
eral election,  at  the  times  and  places  of  electing  the  Governor 
and  Lieutenant-Governor,  and  shall  hold  their  offices  for  two 
years,  except  as  provided  in  section  two  of  this  article.  Each 
of  the  officers  in  this  article  named,  excepting  the  Speaker  of  the 
Assembly,  shall,  at  stated  times  during  his  continuance  in  office, 
receive  for  his  services  a  compensation  which  shall  not  be  in- 
creased or  diminished  during  the  term  for  which  he  shall  have 
been  elected;  nor  shall  he  receive  to  his  use  any  fees  or  per- 
quisites of  office  or  other  compensation.  No  person  shall  be 
elected  to  the  office  of  State  Engineer  and  Surveyor  who  is  not 
a  practical  civil  engineer. 

Const.    1846,  art.  V,  ft  1,  2. 

|  2.  First  election  of  atate  officers. 

The  first  election  of  the  Secretary  of  State,  Comptroller,  Treas- 
urer, Attorney-General  and  State  Engineer  and  Surveyor,  put- 
suant  to  this  article,  shall  be  held  in  the  year  one  thousand 
eight  hundred  and  ninety-five,  and  their  terms  of  office  shall 
begin  on  the  first  day  of  January  following,  and  shall  be  for 
three  years.  At  the  general  election  in  the  year  one  thousand 
eight  hundred  and  ninety-eight,  and  every  two  years  thereafter, 
their  successors  shall  be  chosen  for  the  term  of  two  years. 

New. 

|  8.  Superintendent  of  public  works  j  appointment f 
powers  and   dvtlesj   of. 

A  Superintendent  of  Public  W.orks  shall  be  appointed  by  the 
Governor,  by  and  with  the  advice  and  consent  of  the  Senate, 
and  hold  his  office  until  the  end  of  the  term  of  the  Governor  by 
whom  he  was  nominated,  and  until  his  successor  is  appointed  and 
qualified.  He  shall  receive  a  compensation  to  be  fixed  by  law. 
He  shall  be  required  by  law  to  give  security  for  the  faithful 
execution  of  his  office  before  entering  upon  the  duties  thereof. 
He  shall  be  charged  with  the  execution  of  all  laws  relating  to  the 
repair  and  navigation  of  the  canals,  and  also  of  those  relating 
to  the  construction  and  improvement  of  the  canals," except  so  far 
as  the  execution  of  the  laws  relating  to  such  construction  or 
improvement  shall  be  confided  to  the  State  Engineer  and  Sur- 
veyor; subject  to  the  control  of  the  Legislature,  he  shall  make 
the  rules  and  regulations  for  the  navigation  or  use  of  the  canals. 
He  may  be  suspended  or  removed  from  office  by  the  Governor, 
whenever,  in  his  judgment,  the  public  interest  shall  so  require; 
but  in  case  of  the  removal  of  such  Superintendent  Of  Public 

24 


Abt.  V  CONSTITUTION  OF  NEW  YORK.  S§  4, 5 

Works  from  office,  the  Governor  shall  file  with  the  Secretary  of 
State  a  statement  of  the  cause  of  such  removal,  and  shall  report 
such  removal  and  the  cause  thereof  to  the  Legislature  at  its  next 
session.  The  Superintendent  of  Public  Works  shall  appoint  not 
more  than  three  assistant  superintendents,  whose  duties  shall  be 
prescribed  by  him,  subject  to  modification  by  the  Legislature,  and 
who  shall  receive  for  jtheir  services  a  compensation  to  be  fixed  by 
law.  They  shall  hold  their  office  for  three  years,  subject  to  sus- 
pension or  removal  by  the  Superintendent  of  Public  Works,  when- 
ever, in  his  judgment,  the  public  interest  shall  so  require.  Any 
vacancy  in  the  office  of  any  such  assistant  superintendent  shall 
be  filled  for  the  remainder  of  the  term  for  which  he  was  ap 
pointed,  by  the  Superintendent  of  Public  Works;  but  in  case  of 
the  suupension  or  removal  of  any  such  assistant  superintendent 
by  him,  he  shall  at  once  report  to  the  Governor,  in  writing,  the 
cause  of  such  removal.  All  other  persons  employed  in  the  care 
and  management  of  the  canals,  except  collectors  of  tolls,  and 
those  in  the  department  of  the  State  Engineer  and  Surveyor, 
shall  be  appointed  by  the  Superintendent  of  Public  Works,  and 
be  subject  to  suspension  or  removal  by  him.  The  Superintendent 
of  Public  Works  shall  perform  all  the  duties  of  the  former  Canal 
Commissioners  and  Board  of  Canal  Commissioners,  as  now  de- 
clared by  law,  until  otherwise  provided  by  the  Legislature.  The 
Governor,  by  and  with  the  advice  and  consent  of  the  Senate, 
shall  have  power  to  fill  vacancies  in  the  office  of  Superintendent 
of  Public  Works;  if  the  Senate  be  not  in  session,  he  may  grant 
commissions  which  shall  expire  at  the  end  of  the  next  succeeding 
session  of  the  Senate. 

Const.    1S46,  art.  V,  |  3,  amended  In  1874. 

|  4.  Superintendent  of  state  prison*}  appointment} 
power*  and  dntlea  of. 

A  Superintendent  of  State  Prisons  shall  be  appointed  by  the 
Governor,  by  and  with  the  advice  and  consent  of  the  Senate,  and 
hold  his  office  for  five  years,  unless  sooner  removed;  he  shall 
give  security  in  such  amount,  and  with  such  sureties  as  shall  be 
required  by  law  for  the  faithful  discharge  of  his  duties:  he  shall 
have  the  superintendence,  management  and  control  of  state 
prisons,  subject  to  such  laws  as  now  exist  or  may  hereafter  be 
enacted;  be  shall  appoint  the  agents,  wardens,  physicians  and 
chaplains  of  the  prisons.  The  agent  and  warden  of  each  prison 
shall  appoint  all  other  officers  of  such  prison,  except  the  clerk, 
subject  to  the  approval  of  the  same  by  the  Superintendent.  The 
Comptroller  shall  appoint  the  clerks  of  the  prisons.  The  Super- 
intendent shall  have  all  the  powers  and  perform  all  the  duties 
not  inconsistent  herewith,  which  were  formerly  had  and  per- 
formed by  the  Inspectors  of  State  Frisons.  The  Governor  may 
remove  the  Superintendent  for  cause  at  any  time,  giving  to  him 
s  copy  of  the  charges  against  him,  and  an  opportunity  to  be 
heard  in  his  defense. 

Cost.     1846,  art.  T,  f  4,  amended  In  1870. 

|  0.  Commissioners  of  the  land  office}  of  the  canal  fundi 
1  board. 


The  lieutenant-Governor,  Speaker  of  the  Assembly,  Secretary 
of  State,   Comptroller,    Treasurer,    Attorney-General    and    State 


!§  6-9  CONSTITUTION  OF  NEW  YORK.  Ave.  V 

Engineer  and  Surveyor  shall  be  the  commissioners  of  the  kind 
office.  The  Lieutenant-Governor,  Secretary  of  State,  Comptroller, 
Treasurer  and  Attorney-General  shall  be  the  commissioners  of 
the  canal  fund.  The  canal  board  shall  consist  of  the  commis- 
sioners of  the  canal  fund,  the  State  Engineer  and  Surveyor  an4 
the  Sui»erintendent  of   Public  Works. 

Const.    184C,  art.  V,  §  G. 

{  O.  PoTvera  and  dnties  of  boards. 

The  powers  and  duties  of  the  respective  boards,  and  of  the 
several  officers  in  this  article  mentioned,  shall  be  such  as  now 
are  or  hereafter  may  be  prescribed  by  law. 

Const.    1840.  art.  V,  §  6. 

§   7.  State  treasurer,  suspension  by  governor. 

The  Treasurer  may  he  suspended  from  office  by  the  povernor, 
during  the  recess  of  the  Legislature,  and  until  thirty  days  after 
the  commencement  of  the  next  session  of  the  legislature,  when- 
ever it  shall  appear  to  him  that  such  Treasurer  has,  in  any  par- 
ticular," violated  his  duty.  The  Governor  shall  appoint  a  com- 
petent person  to  discharge  the  duties  of  the  office  during  such, 
suspension  of  the  Treasurer. 

Const.    1846,  art.  V,  |  7. 

§  8.  Certain   office*  abolished. 

All  offices  for  the  weighing,  gauging,  measuring,  calling  or  In- 
specting any  merchandise,  produce,  manufacture  or  commodity 
whatever,  are  hereby  abolished;  and  no  such  ofpee  shall  hereafter 
be  created  by  law;  but  nothing  in  this  section  contained  snail 
abrogate  any  office  created  for  the  purpose  of  protecting  $he 
public  health  or  the  interests  of  the  State  in  its  property,  revenue, 
tolls  or  purchases,  or  of  supplying  the  people  with  correct  stand- 
ards of  weights  and  measures,  or  shall  prevent  the  creation  of  any 
office  for  such  purposes  hereafter. 

Const.    1840,  art.  V,  §  8. 

|  9.  Civil   service  appointments   and   promotions. 

Appointments  and  promotions  in  the  civil  service  of  the  State, 
and  of  all  the  civil  divisions  thereof,  including  cities  and  villages, 
shall  be  made  according  to  merit  and  fitness  to  be  ascertained. 
so  far  as  practicable,  by  examinations,  which,  so  far  as  prac- 
ticable, shall  be  competitive;  provided  however,  that  honorably 
discharged  soldiers  ar.d  sailors  from  the  army  and  nat*y  of  the 
United  States  in  the  late  civil  war,  who  are  citizens  and  resi- 
dents of  this  State,  shall  be  entitled  to  preference  iri  appointment 
and  promotion  without  regard  to  their  standing  on  any  list  froni 
which  such  appointment  or  promotion  may  be  made.  Laws  shall 
be  made  to  provide  for  the  enforcement  of  this  section. 

Now. 
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upon  reapportion  the  Justices  to  be  thereafter  elected  in  the 
districts  so  altered.  The  Legislature  may  from  time  to  time  in- 
crease the  number  of  justices  in  any  judicial  district  except  that 
the  number  of  justices  in  the  first  and  second  district  or  in  any 
of  the  .districts  into  which  the  second  district  may  be  divided, 
shall  not  be  increased  to  exceed  one  justice  for  each  eighty  thou- 
sand, or  fraction  over  forty  thousand  of  the  population  thereof, 
as  shown  by  the  last  State,  or  Federal  census  or  enumeration,  and 
except  that  the  number  of  justices  in  any  other  district  shall  not 
be  increased  to  exceed  one  justice  for  each  sixty  thousand  or 
fraction  over  thirty-five  thousand  of  the  population  thereof  as 
shown  by  the  last  State  or  Federal  census  or  enumeration.  The 
Legislature  may  erect  out  of  the  second  judicial  district  as  now- 
constituted,  another  judicial  district  and  apportion  the  justices 
in  office  between  the  districts,  and  provide  for  the  election  of 
additional  justices  in  the  new  district  not  exceeding  the  limit 
herein  provided. 

Const.    1846,  art.  VI,  I  6,  amended  in  1905. 

f  2.  Judicial  department!)  appellate  division,  how  con- 
stituted; governor  to  designate  Justices;  reporter;  time 
and  place  of  holding  courts. 

The  Legislature  shall  divide  the  State  into  four  judicial  depart- 
ments. The  first  department  shall  consist  of  the  county  of  New 
York;  the  others  shall  be  bounded  by  county  lines,  and  be  com- 
pact and  equal  in  population  as  nearly  as  may  be.  Once  every 
ten  years  the  Legislature  may  alter  the  judicial  departments,  but 
without  increasing  the  number  thereof. 

There  shall  be  an  Appellate  Division  of  the  Supreme  Court, 
consisting  of  seven  Justices  in  the  first  department,  and  of  five 
Justices  in  each  of  the  other  departments.  In  each  department 
four  shall  constitute  a  quorum,  and  the  concurrence  of  three  shall 
be  necessary  to  a  decision.  No  more  than  five  Justices  shall  sit 
in  any  case. 

From  all  the  Justices  elected  to  the  Supreme  Court  the  Gov- 
ernor shall  designate  those  who  shall  constitute  the  'Appellate 
Division  in  each  department;  and  he  shall  designate  the  Presiding 
Justice  thereof,  who  shall  act  as  such  during  his  term  of  office, 
and  shall  be  a  resident  of  the  department.  The  other  Justices 
shall  be  designated  for  terms  of  five  years  or  the  unexpired  por- 
tions of  their  respective  terms  of  office,  if  less  than  five  years. 
From  time  to  time  as  the  terms  of  such  designations  expire,  or 
vacancies  occur,  he  shall  make  new  designations.  A  majority  of 
the  Justices  so  designated  to  sit  in  the  Appellate  Division,  in  each 
department  shall  be  residents  of  the  department.  He  may  also 
make  temporary  designations  in  case  of  the  absence  or  inability 
to  act  of  any  Justice  in  the  Appellate  Division,  or  in  case  the 
Presiding  Justice  of  any  Appellate  Division  shall  certify  to  him 
that  one  or  more  additional  Justices  are  needed  for  the*  speedy 
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disposition  of  the  business  before  it.  Whenever  the  Appellate 
Division  in  any  department  shall  be  unable  to  dispose  of  its  busi- 
ness within  a  reasonable  time,  a  majority  of  the  Presiding 
Justices  of  the  several  departments  at  a  meeting  called  by  the 
Presiding  Justice  of  the  department  in  arrears  may  transfer  any 
pending  appeals  from  such  department  to  any  other  department 
for  hearing  and  determination.  No  Justice  of  the  Appellate 
Division  shall,  within  the  department  to  which  he  may  be  desig- 
nated to  perform  the  duties  of  an  Appellate  Justice,  exercise  any 
of  the  powers  of  a  Justice  of  the  Supreme  Court,  other  than 
those  of  a  Justice  out  of  court,  and  those  pertaining  to  the  Ap- 
pellate Division,  or  to  the  hearing  and  decision  of  motions  sub- 
mitted by  consent  of  counsel,  but  any  such  Justice,  when  not 
actually  engaged  in  performing  the  duties  of  such  Appellate 
Justice  in  the  department  to  which  he  is  designated,  may  hold 
any  term  of  the  Supreme  Court  and  exercise  any  of  the  powers 
of  a  Justice  of  the  Supreme  Court  in  any  county  or  judicial  dis- 
trict in  any  other  department  of  the  State.  From  and  after  the 
last  day  of  December,  eighteen  hundred  and  ninety-five,  the 
Appellate  Division  shall  have  the  jurisdiction  now  exercised  by 
the  Supreme  Court  at  its  General  ./Terms  and  by  the  General 
Terms  of  the  Court  of  Common  Plens  for  the  City  and  County 
of  New  York,  the  Superior  Court  of  the  City  of  New  York,  the 
Superior  Court  of  Buffalo  and  the  City  of  Brooklyn,  and  such 
additional  jurisdiction  as  may  be  conferred  by  the  Legislature. 
It  shall  have  power  to  appoint  and  remove  a  reporter. 

The  Justices  of  the  Appellate  Division  in  each  department  shall 
have  power  to  fix  the  times  and  places  for  holding  Special  Terms 
therein,  and  to  assign  the  Justices  in  the  departments  to  hold 
such  terms;  or  to  make  rules  therefor. 

Const.     1846,  art.  VI  81  T  and  28,  added  In  1882,  amended  In  1899  and  1905. 


a  8.  Jada-e  or  Jnstlee  not  to  aft  in  review  j  testimony  In 
canity  cases. 

No  Judge  or  Justice  shall  sit  in  the  Appellate  Division  or  in 
the  Court  of  Appeals  in  review  of  a  decision  made  by  him  or  by 
any  court  of  which  he  was  at  the  time  a  sitting  member.  The 
testimony  in  equity  cases  shall  be  taken  in  like  manner  as  in 
cases  at  law:  and,  except  as  herein  otherwise  provided,  the  Legis- 
lature shall  have  the  same  power  to  alter  and  regulate  the  juris- 
diction and  proceedings  in  law  and  in  equity  that  it  has  hereto- 
fore exercised. 
Gonst.    1846,  art.  TI,  f  8. 

g  4*  Terms  of  office  j  vacancies,  how  filled. 

The  official  terms  of  the  Justices  of  the  Supreme  Court  shall  be 
fourteen  years  from  and  including  the  first  day  of  January  next 
after  their  election.    When  a  vacancy  shall  cccur  otherwise  than 
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by  expiration  of.  term  in  the  office  of  Justice  of  the  Supreme 
Court  the  same  shall  be  filled  for  a  full  term,  at  the  next  general 
election,  happening  not  less  than  three  months  after  such  vacancy 
occurs;  4.na\  until  the  vacancy  shall  be  so  Silled,  the  Governor  by 
aiid  with  the  advice  and  consent  of  the  Senate,  if  the  Senate 
snail  i>e  in  session,  or  if  not  in.  session  the  Governor,  mn£  fill 
suc\i  vacancy  by  appointment,  which  shoil  continue  until  and  iii- 
c  tiding  {he  last  day  of  .December  next  after  the  election  at  which 
the  vacancy  shall  be  filled. 

Const.  1840,  Art.   VI,  9|  0,  18. 


i  f  G,  tit >  .court*  abolished  |  Ju<1kimi  become  Justices  pjf  su- 
preme court;  salarleM)  jurlatdictioii  vested  in  Mupreme 
court. 

dtl|ei(  Superior  ,  Court  of  the  City  of  New  York,  the  Court  of 
Common  J,*lcas  for ,  the  City  and  County,  of  New  York,  the  Su- 
perior Court  of  Buffalo,  and  the  City  Court  of  Brooklyn,  are 
abolished  from  a|ul  after  the  first. day  of  January*  one  thousand 
eight  hundred  and  ninety-six,  and  ^hereupon  the  seals,  records, 
papers,  and  documents  of  or  belonging  .to ,  such  courts,  shall  be. 
deposited,  in  tlje  otlicos  of  the  Clerks  of  the  several  counties  in 
which  said  courts  now  exist;  and  all  actions, and  proceedings  then 

?  tending  in  such  courts  shall  be  transferred  to  the  Supreme  Court 
or  hearing  and  determination.  The^  Judges  of  said  courts  in 
office  oii  the  first  day,  of  January,  one  thousand  eight  hundred 
find  ninety-six,  shall,  for  the  remainder  of  the  term  for  which 
they  were  elected  or  appointed,  be  Justices  of  the  Supreme  Court; 
but  .they  shall  sit  only  in  the  conqtie,s  iu  which  they  were  elected 
or  appointed.  Their  salaries  shall  be  paid  by  the  said  counties 
respectively,  and  shall  be  the  same  as  the  salaries  of  the  other 
Jushces  of  the  Supreme  Court  residing  in  the  same  counties. 
Their  successors  shall  be  elected  as  Justices  of  the  Supreme 
Pourt.by.the  ejectors  of  the  judicial  districts  in  which  they 
lespectively  reside. 

The  jurisdiction  now  exercised  by  the  several  courts  hereby 
abolished,  shall  bo  vested  in  the  Supreme  Court.  Appeals  from 
inferior  and  local  courts  now  heard  in  the  Court  of  Common 
Pleas  for  the  City  and  County  of  New  York  and  the  Superior 
fcourt  of  ftuftalo,  shall  be  heard  in  the  Supreme  Court  in  such 
manner  aim  by  such  Justice  or  justices  as  flie  Appellate  Divir 
pious  in  the  respective  departments  which  include  New  York  and 
Bufralo  sliall  direct,  unless  otherwise  provided  by  the  Legislature. 

New. 


S   fl.   Circuit    coiirt"i     And     cotirtn    of    oyer    nnd    terminer 
abolished. 

Circuit.  Courts  and  Courts  of  Oyer  and  Terminer  are  abolished 
from  and  after  the  last  day  of .  December,  one  thousand  eight 
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hundred  and  ninety-five.  All  their  jurisdiction  shall  thereutxm 
be  vested  in  the  Supreme  Court,  and  all  actions  and  proceedings 
then  pending  in  sucn  courts  shall  be  transferred  to  the  Supreme 
Court  for  hearing  and  determination.  Any  Justice  of  the  .Su- 
preme Court,  except  as  otherwise  provided  in  this  article,  may 
hold  court  in  any  county. 

New. 

$  T.  Court  of  appeal*. 

The  Court  of  Appeals  is  continued.  It  shall  consist  of  the  Chief 
Judge  and  Associate  Judges  how  in  office,  who  shall  hold  their 
offices  until  the  expiration  of  their  respective  terms,  and  their 
successors,  who  shall  be  chosen  by  the  electors  of  the  State. 
The  official  terms  of  the  Chief  Judge  and  Associate  judges  shall 
be  fourteen  years  from  andt  including  the  first  day  of  January 
next  lifter  their  election.  Five  memliers  of  the  court  shall  form 
a  quorum,  and  the  concurrence  of  four  sliall  he  necessary  to  a 
decision.  The  court  shall  have  power  to  appoint  and  to  remove 
its  reporter,  clerk  and  attendants.  Whenever  and  as  often  as  a 
majority  of  the  Judges  of  the  Court  of  Appeals  shall  certify  to 
the  Governor  that  said  court  is  unable,  by  reason  of  the  accumu- 
lation of  causes  pending  therein,  to  hear  and4 dispose  of  the  same 
with  reasonable  speed,  the  Governor  shall  designate  not  more  than 
four  Justices  of  the  Supreme  Court  to  serve  as  Associate  Judges 
of  Court  of  Appeals.  The  Justices  so  designated  shall  be  relieved 
from  their  duties  as  Justices  of  the  Supreme  Court  and  shall 
serve  as  Associate  Judges  of  the  Court  of  Appeals  until  the 
causes,  undisposed  of  in  said  court  are  reduced  to  two  hundred, 
when  they  snail  return  to  the  Supreme  Court.  The  Governor 
may  designate  Justices  of  the  Supreme  Court  to  fill  vacancies. 
No  Justice  shall  serve  as  Associate  Judge  of  the  Court  of  Ap- 
peals except  while  holding  the  office  of  Justice  of  the  Supreme 
Court,  and  no  more  than  seven  Judges  shall  sit  in  any  case. 
[As  amended  in  1899.] 

Const.    1846.  art.  VI,  f  3,  amended  in  18G9. 

|  8.  Vacancy  in  court  Of  appeal*,  how  filled. 

When  a  vacancy  shall, occur  otherwise  than  by  expiration  of 
term,  in  the  office  of  Chief  or  Associate  Judge  of  tne  Court  of 
Appeals,  ,the  same  snajl  be  filled,  for  a  full  term,  at  (the  next 
general  election  happening  not  less  than  three  months  after  such 
vacancy  occurs;  apd  until  tfte  vacancy  slijill  be  so  filled,  the^  Gov- 
ernor, by  aud,  with  the,  advice^.nnd.  consent  of  the  Senate,  if  the 
Senate  shall  be  in  session,  or  if  not  in  session  the  Governor  may 
fill  such  vacancy  by  appointment.  ,tf  any,  such  appointment  of 
Chief  Judge  shajl  be  made. from  auiqm?  the  Associate.  Judges,  a 
temporary  appointment  of  Associate  Judge  shall  be  made  in  like 
manner:  but  in  such  casei  the  person  appointed  (fMcT  Judge  shall 
not  be  deemed  to  vacate  nls  offlqe  of  Associate  Judge  any  longer 
than  Until  the  expiration  of  his  appointment  as.  Chief  Judge.  The 
t*>wers  add  jurisdiction  of  the  court  shall  not  be  suspended  for 
want  of  appointment  or  election,  when  the  number  of  Judges  is 
sufficient  t©  constitute  a  quorum.  .  AJ1  appointments  under  this  . 
-  section  Shall  continue  until  and  including  the  last  day  of  Decem- 
ber next  iirter  the  elebtiori  rtt  which  the  vacancy  shall  be  filled. 

Coiut.    i8tt,  iri  VI,  \  &t  ipieiided I  ,in  18(39. 
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S  9.  Jurisdiction  of  court  of  nppeals. 

After  the  last  day  of  December,  one  thousand  eight  hundred 
and  ninety-five,  the  jurisdiction  of  the  Court  of  Appeals,  except 
where  the  judgment  is  of  death,  shall  be  limited*  to  the  review 
of  questions  of  law.  No  unanimous  decision  of  the  Appellate 
Division  of  the  Supreme  Court  that  there  is  evidence  supporting 
or  tending  to  sustain  a  finding  of  fact  or  a  verdict  not  directed 
by  the  court,  shall  be  reviewed  by  the  Court  of  Appeals.  Ex- 
eept  where  the  judgment  Is  of  death,  appeals  may  be  taken,  as 
of  right,  to  said  court  only  from,  judgments  or  orders  entered 
upon  decisions  of  the  Appellate  Division  of  the  Supreme  Court, 
finally  determining  actions  or  special  proceedings,  and  from 
orders  granting  new  trials  on  exceptions,  where  the  appellants 
stipulate  that  upon  affirmance  judgment  absolute  shall  be  ren- 
dered against  them.  The  Appellate  Division  in  any  department 
may,  however,  allow  an  appeal  upon  any  question  of  law  which, 
in  its  opinion,  ought  to  be  reviewed  by  the  Court  of  Appeals. 

The  Legislature  may  further  restrict  the  jurisdiction  of  the 
Court  of  Appeals  and  the  right  of  appeal  thereto,  but  the  right 
to  appeal  shall  not  depend  upon  the  amount  involved. 

The  provisions  of  this  section  shall  not  apply  to  orders  made 
or  judgments  rendered  by  any  General  Term  before  the  last  day 
of  December,  one  thousand  eight  hundred  and  ninety-five,  but 
appeals  therefrom  may  be  taken  under  existing  provisions  -of  law. 

New„ 
|  lO.  Judges  not  to  bold   any  other  office. 

The  Judges  of  the  Court  of  Appeals  and  the  Justices  of  the 
Supreme  Court  shall  not  hold  any  other  office  or  public  trust. 
All  votes  for  any  of  them,  for  any  other  than  a  judicial  office, 
given  by  the  Legislature  or  the  pcop'.e.  shall  be  void. 
Cou»t.     184G,   art.   VI,   $   10,  amended  in  1809. 

§   11.   Removal  of  judges. 

Judges  of  the  Court  of  Appeals  and  Justices  of  the  Supreme 
Court  may  be  removed  by  concurrent  resolution  of  both  houses 
of  the  Legislature,  if  two-thirds  of  all  the  members  elected  .to 
each  house  concur  therein.  All  other  judicial  officers,  except 
Justices  of  the  Peace  and  judges  or  justices  of  inferior  courts 
not  of  record,  may  be  removed  by  the  Senate,  on  the  recommen- 
dation of  the  Governor,  if  two-thirds  of  all  the  members  elected 
to  the  {Senate  concur  therein.  But  no  officer  shall  be  removed 
by  virtue  of  this  section  except  for  cause,  which  shall  be  entered 
on  the  journals,  nor  unless  he  shall  have  been  served  with  a 
statement  of  the  cause  alleged,  and  shall  have  had  an  opportunity 
to  be  heard.  On  the  question  of  removal,  the  yeas  and  nays 
shall  be  entered  on  the  journal. 
Const.     1840,  art.  VI,   S  11,   amended  in  1869-. 

g  12.  Compensation;  age  restriction j  assignment  by  gov- 
ernor. 

No  person  shall  hold  the  office  of  Judge  or  Justice  of  any  court 
longer  than  until  and  including  the  last  day  of  December  next 
after  he  shall  be  seventy  years  of  age.  Each  justice  of  the  su- 
preme court  shall  receive  from  the  state  the  sum  of  ten  thousand 
dollars  per  year.  Those  assigned  to  the  appellate  divisions  in  the 
third  and  fourth  departments  shall  each  receive  in  addition  tne 
sum  of  two  thousand  dollars,  and  the  presiding  justices  thereof, 
the  sum  of  two  thousand  five  hundred  dollars  per  year.  Those 
justices  elected  in  the  first  and  second  judicial  departments  shall 
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continue  to  receive  from  their  respective  cities,  counties  or  dis- 
tricts, as  now  providcci  by  law,  such  additional  compensation  as 
will  make  their  aggregate  compensation  what  they  are  now  receiv- 
ing. Those  justices  elected  in  any  juuicial  department  other  than 
the  first  or  second,  and  assigned  to  the  appellate  divisions  of  the 
first  or  second  departments,  shall,  while  so  assigned,  receive 
from  those  departments  respectively,  as  now  provided  by  law, 
such  additional  sum  as  is  paid  to  the  justices  of  those  depart- 
ments. A  justice,  elected  in  the  third  or  fourth  department 
•■■igaed  by  the  appellate  division  or  designated  by  the  governor 
to  hold  a  trial  or  special  term  in  a  judicial  district  other  than 
that  in  which  he  is  elected  snail  receive  in  addition  ten  dollars 
per  day  for  expenses  while  actually  so  engaged  in  holding  such 
term,  which  shall  be  paid  by  the  state  and  charged  upon  the 
judicial  district  where  the  service  is  rendered.  The  compensa- 
tion herein  provided  shall  be  in  lieu  of  and  shall  exclude  all 
other  compensation  and  allowance  to  said  justices  for  expenses 
of  every  kind  and  nature  whatsoever.  The  provisions  of  this 
section  shall  apply  to  the  judges  and  justices  now  in  office  and 
to  those  hereafter  elected. 

Const.    1846,  art.  VI,  ||  18,  14,  amended  in  1869  and  1900. 
|   13.  Trial  of  impeachments. 

The  Assembly  shall  have  the  power  of  impeachment,  by  a  vote 
of  a  majority  of  all  the  members  elected  The  Court  for  the 
Trial  of  Impeachments  shall  be  composed  of  the  President  of  the 
Senate,  the  senators  or  the  major  part  of  them,  and  the  Judges 
of  the  Court  of  Appeals,  of  the  major  part  of  them.  On  the 
trial  of  an  impeachment  against  the  Governor  or  Lieutenant- 
Governor,  the  Lieutenant-Governor  shall  not  act  as  a  member  of 
the  court.  No  indicia!  officer  shall  exercise  his  office,  after 
articles  of  impeachment  against  him  shall  have  been  preferred 
to  the  Senate,  until  he  shall  have  been  acquitted.  Before  the 
trial  of  an  impeachment  the  members  of  the  court  shall  take  an 
oath  or  affirmation  truly  and  impartially  to  try  the  impeachment 
according  to  the  evidence,  and  no  person  shall  be  convicted  with- 
out the  concurrence  of  two-thirds  of  the  members  present.  Judg- 
ment in  cases  of  impeachment  shall  not  extend  further  than  to 
removal  from  office,  or  removal  from  office  and  disqualification  to 
hold  and  enjoy  any  office  of  honor,  trust  or  profit  under  this 
State;  but  the  party  impeached  shall  be  liable  to  indictment  and 
punishment  according  to  low. 

Const.    1846,  art.  VI,  I  1,  amended  In  1869. 

|   14.  County  courts. 

The  existing  County  Courts  are  continued,  and  the  Judges 
thereof  now  in  office  shall  hold  their  offices  until  the  expiration 
of  their  respective  terms.  In  the  county  of  Kings  there  shall 
be  four  County  Judges.  The  number  of  County  Judges  in  any 
county  may  also  be  increased,  from  time  to  time,  by  the  Legis- 
lature, to  such  number  that  the  total  number  of  County  Judges 
in  any  one  county  shall  not  exceed  one  for  every  two  hun- 
dred thousand,  or  major  fraction  thereof,  of  the  population 
of  such  county.  The  additional  County  Judges  in  the  county 
of  Kings  shall  be  chosen  at  the  general  election  held  in  the 
first  odd-numbered  year  after  the  adoption  of  this  amend- 
ment. The  additional  County  Judges  whose  offices  may  be 
created  by  the  Legislature  shall  be  chosen  at  the  general 
election  held  in  the  first  odd-numbered  year  after  the  creation 
of  such  office.    All  County  Judges,  including  successors  to  exist- 
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ing  Judges,  shall  be  chosen  by  the  electors  of  the  counties  for 
the  term  of  six  years  from  and  including  the  first  day  of  Janu- 
ary following  their  election.  County  Courts  shall  have  the  pow- 
ers and  jurisdiction  they  now  possess,  and  also  original  juris- 
diction in  actions  for  the  recovery  of  money  only,  where,  the 
defendants  reside  in  the  county,  and  in  which  the  complaint 
demands  judgment  for  a  sum  not  exceeding  two  thousand  dol- 
lars. The  Legislature  may  hereafter  enlarge  or  restrict  the 
jurisdiction  of  the  County  Courts,  provided,  however,  that  their 
jurisdiction  Khali  not  be  so  extended  as  to  authorize  an  action 
therein  for  the  recovery  of  money  ouly,  in  which  the  sum 
demanded' exceeds  two  thousand  dollars,  or  iu  which  any  persop 
not  a  resident  of  the  county  is  a  defendant.  Courts  of  Sessions, 
except  in  the  county  of  New  York,  are  abolished  from  and  after 
the  last  day  of  December,  eighteen  hundred  and  ninety-five. 
All  the  jurisdiction  of  the  Court  of  Sessions  in  each  .county* 
except  the  county  of  New  York,  shall  thereupon  be  vested  in  tjie 
County  Court  ,  thereof,  and.  all  actions  and  proceedings  then 
pending  in  such  Courts  of  Sessions  shall  be  transferred  .to.. tfrfe 
said  County  Courts  for  hearing  and  determination.  Etery  County 
Judge  shall  perform  such  duties  as  they  may  be  required  by  law. 
His  salary  shall  be  established  by  law,  payable  out  of  the 
county  treasury.  A  County  Judge  of  any  county  ijiay  hdld 
County  Courts  in  any  other  county  when  requested  by  ttie 
judge  of  such  other  county. 
Const.     1846,  art.  VI,  $  15,  amended  In  1860    and  Kov.  4,  1*013. 

,  |  J.&.   Surrogates'    court* ;    surrogate*,    their    power*    u.ikh 
juriitdiction;    vacancies 

The  existing  Surrogate's  Courts  are  continued,  and  the  Sufr 
rogates  now  in  office  shall  hold  their  offices  until  the  expiration  oJf 
their  terhis.  Their  successors  shall  be  chosen  by  the  electors  of 
their  respective  counties,  and  their  terms  of  office  shall  be  six 
years,  except  in  the  county  of  New  York,-  where  they  shall  con- 
tinue to  be  fourteen  years.  Surrogates  and  Surrogates*  Courts 
shall  have  tlie  jurisdiction  and  powers  which  the  Surrogates  ami 
existing  Surrogates'  Courts  now  possess,  until  otherwise  provided 
by  tlie  Legislature.  The  County  Judge  shall  be  Surrogate  of  his 
county,  except  where  a  separate  Surrogate  has  been  or  shall  tyb 
elected.  In  counties  having  a  population  exceeding  forty  thou- 
sand, wherein  there  is  no  separate  Surrogate,  the  Legislature 
may  provide  for  the  election  of  a  separate  officer  to  be  Surrogate, 
whose  term  of  office  shall  be  six  years.  When  the  Surrogate 
shall  be  elected  as  a  separate  officer  his  salary  shall  be  establishgd 
by-  law,  payable  but  of  the  county  treasury. ^  No  County  Judge 
or  Surrogate  shall  hold  office  longer  than  until  and  including  the 
last  day  of  December  next  after  ne  shall  be  seventy  yeani  of 
age.  Vacancies  occurring  in  the  office  of  County  Judge  or  Sur: 
-rogate  shall  be  filled  in  the  same  manner  as  like  vacancies 
occurring  in  the  Supreme  Court.  The  compensation  of  any 
County  Judge  or  Surrogate  sliall  not  be  increased  or  diminished 
during  his  term  of  office.  For  the  relief  of  Surrogates'  Courts 
the  Legislature  may  confer  upon  the  Supreme  Court  in  t  an£ 
county  having  a  population  exceeding  four  hundred  thousand, 
the  powers  and  jurisdiction  of  Surrogates,  with  authority- to  try 
issues  of  fact  }>y  jury   in  probate  cases. 

Const,    isib,  art.  H,  |  13,  ainoudi'd  in  i*(&. 
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.    |    40.  |<qca{  Judicial    officer*. 

The  Legislature  may,  on  application  of  the  board  of  super- 
visors, provide  for  the  election  of  local  officers,  not  to  exceed  two 
in'  any  'county,  to  discharge  the  duties  of  County  Judge  and  of 
Surrogate,  hi  cases  of  their  inability  or  of  a  vacancy,  and  in 
sucli  other  cases  as  may  be  provided  by  law,  and  to  exercise  such 
other  powers'  in  special  cases  as  are  or  may  be  provided  by  law. 
&>osf.;     1846,   art.   VI,'  g  10,   amended  In  1&9. 

{   17.  <la«t{ce»  o{  tjie   jjoucej   dlwtfict   court   justices. 

The  electors  of  the  several  (owns  $\in\\,  at  t|ieir  annual  town 
meetings,  or  at  such  other' time  and  in  such  manner  as  the  Legis- 
lature may  direct,  elect  Justices  Of  the  "Peace,  whose  term  of 
office  sijall  be  four  yeni'1-  Jp  fuse  of  an  election  \o  fill  a  vacancy 
occurring  before  the  expiration  of  a  full  term,  they  shall  hold  for 
the  residue  of  the  unexpired  tenij.  Their  number  and  classifica- 
tion'may  be  regulated  by  law.  Justices  of  the  Pence  and  judges 
or  justices  of  inferior  courts  not  qf  record,  and  their  clerks  may 
be  removed  for  cause,  alter  due  notice  and  an  opportunity  of 
being  heard,  by  such  courts  as  are  or  may  be  prescribed  by  law. 
Justices  of  the  Peace  and  District  Court  Justices  mny  be  elected 
in  the  different  cities  of  this  State  in  such  manner,  and  with  such 
powers,  and  for  such  terms,  respectively,  as  are  or  shall  be  pre- 
scribed by  law;  all  other  judicial  officers  in  cities,  whose  election 
or  appointment  is  not  otherwise  provided  for  in  this,  article,  slrall 
be  chosen  by  the  electors  -of  such  cities,  or  appointed  by  some 
local  authorities  thereof. 

Conat.     1846,  art.   VI,   |   18,  amended  In  18(30. 

I  IS.  i»l«*|®r  local  court*. 

Inferior  local  courts  of  civil  and  criminal  jurisdiction  may  be 
established  by  the  Legisjafuro,  but  no  inferior  local  court  here- 
after created  shall  be  a  court  of  record.  The  Legislature  shall 
not  hereafter  confer  upon  any  inferior  or  local  court  of  its  crea- 
tion, any  equity  jurisdiction  or  any  greater  jurisdiction  in  other 
respects  than  is  conferred  upon  County  Courts  by  or  under  this 
article.  Except  as  herein  otherwise  provided,  all  judicial  officers 
shall  be  elected  or  appointed  at  such  times  aud  in  such  manner 
as  the  Legislature  may  direct. 

Const.     1846,  art.  VI,  |  19,  amended  in  1869. 

|  19.  Clerk*    of  court  a. 

Clerks  of  the  several  counties  shall  be  clerks  of  the  Supreme 
Court,  with  such  powers  and  duties  as  shall  be  prescribed1  by 
law.  The  Justices  of  the  Appellate  Division  in  each  department 
shall  have  power  to  appoint  and  to  remove  a  clerk,  who  shall 
keep  his  office  at  a  place  to  be  designated  by  said  Justices.  The 
Clerk  of  the  Court  of  Appeals  shall  keep  his  office  at  the  seat  of 
government.  The  Clerk  of  the  Court  of  Appeals  and  the  clerks 
of  the  Appellate  Division  shall  receive  compensation  to  be 
established  by  law  and  paid  out  of  the  public  treasury. 
Corn*.     1846.   art.   VI,   f  20,  amende  in   I860. 

{   20.   No   Judicial   Officer,   except   Ju»tlce   of  the   pence,   io 
receive   fee*)   not   to   act    an   attorney   or   conn«elor. 

No  judicial  officer,  except  Justices  of  the  Peace,  shall  receive 
to  his  own   use  any   fees  or  perquisites  of  office:   nor  shall  any 

85 


§§  21-23  CONSTITUTION  OP  NEW  YORK.  Art.  VI 

Judge  of  the  Court  of  Appeals,  or  Justice  of  the  Supreme  Court, 
or  an}'  County  Judge  or  Surrogate  hereafter  elected  in  a  county 
having  a  population  exceeding  one  hundred  and  twenty  thousand, 
practice  as  an  attorney  or  counselor  in  any  court  of  record  in 
this  State,  or  act  as  referee.  The  Legislature  may  impose  a 
similar  prohibition  upon  County  Judges  and  Surrogates  in  other 
counties.  No  one  shall  be  eligible  to  the  office  of  Judge  of  the 
Court  of  Appeals,  Justice  of  the  Supreme  Court,  or,  except  in 
the  county  of  Hamilton,  to  the  office  of  County  Judge  or  Surro- 
gate, who  is  not  an  attorney  and  counselor  of  this  State. 

Const.     1846,  art.  VI,  {  21,  amended  In  1800. 

|  21.  Publication  of  statute*. 

The  Legislature  shall  provide  for  the  speedy  publication  of  all 
statutes,  and  shall  regulate  the  reporting  of  the  decisions  of  the 
courts;  but  all  laws  and  judicial  decisions  shall  be  free  for  pub- 
lication by  any  person.' 

Const.     1846,  art.  VI,  3  23,  amended  in  1800. 

J}  22.  Term*  of  office  of  present  justices  of  the  peace 
and  local  Judicial  officers* 

Justices  of  the  Peace  and  other  local  judicial  officers  provided 
for  in  sections  seventeen  and  eighteen,  in  office  when  this  article 
takes  effect,  shall  hold  their  offices  until  the  expiration  of  their 
respective  terms. 

Const.     1846,  art.  VI,  |  25,  amended  in  1860. 

f   23.   Courts   of   special   sessions. 

Courts  of  Special  Sessions  shall  have  such  jurisdiction  of 
offenses  of  the  grade  of  misdemeanors  as  may  be  prescribed  by 
law. 

Const.     1846,  art.   VI,   f  26,  amended  In  I860. 
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article:  seventh. 

&e.    1.  State  credit  not  to  be  given. 

2.  State  debts,  power  to  contract. 

3.  State  debts  to  repel  invasions. 

4.  Limitation  of  legislative  power  to  create  debts. 

5.  Sinking  fund,  how  kept  and  invested. 

0.  Claims  barred  by  statute  of  limitations. 

7.  Forest  preserve. 

8.  Canals,  not  to  be  sold;  not  applicable  to  certain  canals;  disposition 

of  funds. 

0.  No   tolls  to  be  Imposed;  contracts  for  work  and  materials;  no  extra 
compensation. 

10.  Canal  Improvement  and  cost  thereof. 

11.  Payment  of  debts  of  the  State. 

12.  Improvement  of  highways. 

|  1.  State  credit  not  to  be  sjrlven. 

The  credit  of  the  State  shall  not  in  any  manner  be  given  or 
loaned  to  or  in  aid  of  any  individual,  association  or  corporation. 

Const.    1846.  art.  VII,  9  »• 

f  2,  State  debts,   power  to  contract. 

The  State  may,  to  meet  casnal  deficits  or  failures  in  revenues, 
or  for  expenses  not  provided  for,  contract  debts;  but  such  debts, 
direct  or  contingent,  singly  or  in  the  aggregate,  shall  not  at  any 
time  exceed  one  million  of  dollars;  and  the  moneys  arising  from 
the  loans  creating  such  debts  shall  be  applied  to  the  purpose  for 
which  they  were  obtained,  or  to  repay  the  debt  so  contracted, 
and  to  no  other  purpose  whatever. 

Coast.    1846,  art.  Til,  t  10. 

f  3.  State  debts  to  repel  Invasion*. 

In  addition  to  the  above  limited  power  to  contract  debts,  the 
State  may  contract  debts  to  repel  invasion,  suppress  insurrection, 
or  defend  the  State  in  war;  but  the  money  arising  from  the  con- 
tracting of  such  debts  shall  be  applied  to  the  purpose  for  which 
it  was  raised,  or  to  repay  such  debts,  and  to  no  other  purpose 
whatever. 

Const.    1840.  art.  Til,  |  11. 

|  4.  Limitation  of  legislative  power  to  create  debts. 

Except  the  debts  specified  in  sections  two  and  three  of  this 
article,  no  debts  shall  be  hereafter  contracted  by  or  in  heliajf 
rf  this  State,  unless  such  debt  shall  be  authorized  by  a  law, 
for  sr>me  single  work  or  object,  to  be  distincly  specified  therein; 
nml  such  law  shall  impose  and  provide  for  the  collection  of  a 
dire<t  annual  tax  to  pay,  and  sufficient  to  pay,  the  interest  on 
such  debt  as  it  falls  due,  and  also  to  pay  and  discharge  the 
principal  of  such  debt  within  fifty  years  from  the  time  of  the 
contracting  thereof.  No  such  law  shall  take  effect  until  it  shall, 
at  a  general  election  have  been  submitted  to  the  people,  and  have 
received  a  majority  of  all  the  votes  cast  for  and  against  it  at 
fXLvh  election.  On  the  final  passage  of  such  bill  in  either  house 
of  the  Legislature,  the  question  shall  be  taken  by  ayes  and  noes, 
fo  De  duly  entered  on  the  journals  thereof,  and  shall  be:  "  Shall 
this  bill  pass,  and  ought  the  same  to  receive  the  sanction  of  the 
people?  ** 

3T 


tf  5,  6  CONSTITUTION  OF  NEW  YORK.  A*?.  VII 

The  Legislature  may  at  any  time,  after  the  approval  of  such 
law  by  the  people,  if  no  debt  shall  have  beeu  contracted  iu  pur- 
suance thereof,  repeal  the  same;  and  may  at  any  time,  by  law, 
forbid  the  contracting  of  any  further  debt  or  liability  under  such 
law;  but  the  tax  imposed  by  such  act,  in  proportion  to  the  debt 
and  liability  which  may  hare  been  contracted,  in  pursuance  of 
such  law,  shall  remain  in  force  and  be  irrepealable,  and  be  annu- 
ally collected,  until  the  proceeds  thereof  shall  have  made  the 
provision  hereinbefore  specified  to  pay  and  discharge  the  interest 
and  principal  of  such  debt  and  liability.  The  money  arising  from 
any  loan  or  stock  creating  such  debt  or  liability  shall  be  applied 
to  the  work  or  object  specified  in  the  act  authorizing  such  debt 
or  liability,  or  for  the  payment  of  such  debt  or  liability,  and 
for  no  other  purpose  whatever.  No  such  law  shall  be  submitted 
to  be  voted  on,  within  three  months  after  ifs  passage  or  at  any 
general  election  when  any  other  law',  or  any  bill  snajl  be  sub- 
mitted to  be  voted  for  or  against.  Tne  Legislature  may  provide 
for  the  issue  of  bonds  of  tpe  state  to  run  for  a  period  not  ex- 
ceeding fifty  years  in  lieu  of  bonds  heretofore  authorized  but 
not  issued  and  shall  impose  and  provide  for  the  collection  of  a 
direct  annual  tax  for  the  payment  of  the  same  as  hereinbefore 
required.  When  any  sinking  fund  created  under  this  section 
shall  equal  in  amount  the  debt  for  which  it  was  created,  no 
further  direct  tax  shall  be  levied  on  account  of  said  sinking  fund 
and  the  Legislature  shall  reduce  the  tax  to  an  amount  equal  to 
the  accruing  interest  on  such  debt.  The  Legislature  may  from 
time  to  time  alter  the  rate  of  interest  to  be  paid  upon  any  State 
debt,  which  has  been  or  may  be  authorized  pursuant  trt  the  pro- 
visions of  this  section,  or  upon  any  part  of  such  debt,  provided, 
however,  that  the  rate  of  interest  shall  not  be  altered  upon  any 
part  of  such  debt  or  upon  any  bond  or  other  evidence  thereof, 
which  has  been,  or  shall  be  created  or  issued  before  such  altera- 
tion. In  case  the  Legislature  increase  the  rate  of  interest  upon 
any  such  debt,  or  part  thereof,  it  shall  Impose  and  provide  for 
the  collection  of  a  direct  annual  tax  to  pay  and  sufficient  to  pay 
the  increased  or  altered  interest  on  such  debt  as  it  falls  due 
and  also  to  pay  and  discharge  the  principal  of  such  debt  within 
fifty  years  from  the  time  of  the  contracting  thereof,  and  shall 
appropriate  annually  to  the  sinking  fund  moneys  in  amount 
sufficient  to  pay  such  interest  and  pay  and  discharge  the  princi- 
pal of  such  debt  when  it  shall  become  due  and  payable. 
Const.     1846,   art.  VII,    |   12,   amended  In    1905    and  1909. 

§  5.  Sinking  fund,  how  kept  and  Invested. 

The  sinking  funds  provided  for  the  payment  of  interest  and  the 
extinguishment  of  the  principal  of  the  debts  of  the  State  shall 
te  separately  kept  and  safely  invested,  and  neither  of  them  shall 
h»*  appropriated  or  used  in  any  manner  other  than  for  the  specific 
purpose  for  which  it  shall  have  been  provided. 
Const.     1846,   art.   VII,   |   13,  amended   In  1874. 

|  G.  Claim"  barred  by  ntatnte  of  limitation** 

Neither  the  Legislature,  canal  l>oard.  nor  any  person  or  per- 
sons acting  in  behalf  of  the  State,  shall  audit,  allow  or  pay  any 
claim  which,  as  between  citizens  of  the  State,  would  T>e  barred 
by  lapse  of  time.    This  provision  shall  not  be  construed  to  repeal 
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any  statute  fixing  the  time  within  which  claims  shall  be  pre- 
sented or  allowed,  nor  shall  it  extend  to  any  claim  diily  pre- 
sented within  the  time  allowed  by  law*  and  prosecuted  with  due 
diligence  from  the  time  of  Biich  presentment.  But  if  the  claim- 
ant shall  be  under  legal  disability,  the  claim  may  be  presented 
within  two  years  after  such  disability  is  removed. 

Const.    1846,  art.  VII,  $  14,  amended  lit  1874. 

|  7.  Foretrt  preserve* 

The  lands  of  the  State,  now  owned  or  hereafter  acquired,  con- 
stituting the  forest  preserve  as  now  fixed  by  law,  shall  be  for- 
ever kept  as  wild  forest  lft rids.  They  shall  hot  be  leased,  sold 
or  exchanged,  or  be  taken,  by  any  corporation;  public  or  private, 
nor  shall  the  timber  thereon  be  sold*  removed  or  destroyed.  But 
the  Legislature  may  by  general  laws  provide  for  the  use  of  not 
exceeding  three  per  ceiitum  of  such  lands  for  the  construction 
and  maintenance  of  reservoirs,  for  municipal  water  supply,  for 
the  canals  of  the  State  and  to  regulate  the  flow  of  streams. 
Such  reservoirs  shall  be  constructed,  owned  and  controlled  by 
the  State,  but  such  work  shall  not  be,  undertaken  until  after 
the  boundaries  and  high  now  lines  thereof  shall  have  been 
accurately  surveyed  and  fi$ed,  and  after  public  notice,  hearing 
and  determination  that  stich  lands  are  required  for  siich  public 
use.  The  expense  of  any  such  improvements  shall  be  appor- 
tioned on  the  public  and  private,  property  and  municipalities 
benefited  to  the  extent  of  the  benefits  Received.  Any  such  reser- 
voir shall  always  be  operated  by  the  State  and  the  Legislature 
shall  provide  for  a  charge  ubori  the  property  arid  municipalities 
benefited  for  a  reasonable  return  to  the  State  upon  the  valiie 
of  the  rights  and  property  bf  the  Slate  used  and  the  services  of 
the  State  rendered,  which  shall  be.  fixed  for  teriiis  of  not  ex- 
ceeding ten  years  and  be  read jnsth hie  at  the  end  of  ariv  term. 
Unsanitary  conditions  shall  not  be  created  of  continued  by 
any  sue!!  public  works.  A  violation  of  any  of  the  provisions  of 
this  section  may  be  restrained  at,  the  suit  of  the,  people  or, 
with  the  consent  of  the  Supreme  Court  in  Appellate  Division, 
on  notice   to  the  Attorney-General   at   the   suit   of   any    citizen. 

Amen<tal   Nov.  4,   1013. 

|  ft.  Can  Aid,    not    to    be     nolo1;     not     applied     to     certain 
eanals;  disposition  of  fund*. 

The  Legislature  shall  hot  sell,  lease  or  otherwise  dispose  of  the 
Erie  canal,  the  Oswego  canal,  the  Champlaiii  canal,  the  Cayuga 
and  Seneca  chiial,  or  the  Black  Iiiver  canal;  but  they  shall 
remain  the  property  of  the  Shite  and  under  its  management  for- 
ever. The  prohibition  of  lease,  sale  or  other  disposition  herein 
contained,  shall  not  apply  to  the  canal  known  as  the  Main  an'd 
Hamburg  street  canal,  situated  in  the  city  of  Buffalo,  and  which 
extends  easterly  from  the  westerly  line  bf  Main  street  to  the 
westerly  line  of  Hamburg  street.  All  funds  that  may  be  de- 
rived froih  any  lease,  sale  or  other  disposition  of  any  canal  shall 
he  applied  to  the  improvement,  superintendence  or  repair  of  the 
remaining  portion  of  the  canals. 
Const.     1S4«,   art.  VII,   %  8,   amended  in  1882. 

I  ».   !to  tolln  to  be  Imposed;  contractu  for  work  and  ma- 
terial*}   no   extra   ebhiiienMatloii. 

No  tolls  shall  hereafter  be  imposed  on  persons  or  property 
trnns|«>rted  on  the  canals,  but  all  boats  navigating  the  canals, 
ami  the  owners  and  masters  (hereof,  shall  be  subject  to  such 
laws  and  regulations  as  have  been  or  may  hereafter  be  enacted 
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concerning  the  navigation  of  the  canals.  The  Legislature  shall 
annually,  by  equitable  taxes,  make  provision  for  the  expenses 
of  the  superintendence  and  repairs  of  the  canals.  All  contracts 
for  work  or  materials  on  any  canal  shall  be  made  with  the  per- 
sons who  shall  offer  to  do  or  provide  the  same  at  the  lowest 
price,  with  adequate  security  for  their  performance.  No  extra 
compensation  shall  be  made  to  any  contractor;  but  if,  from  any 
unforeseen  cause,  the  terms  of  any  contract  shall  prove  to  be 
unjust  and  oppressive,  the  canal  board  may,  upon  the  application 
of  the  contractor,  cancel  such  contract. 
Const.     1840,  art  VII,  |  3,  amended  In  1882. 

|   10.  Canal    improvement,    and    comt    thereof. 

The  canals  may  be  improved  in  such  manner  as  the  Legisla- 
ture shall  provide  by  law.  A  debt  may  be  authorized  for  that 
purpose  in  the  mode  prescribed  by  section  four  of  this  article,  or 
the  cost  of  such  improvement  may  be  defrayed  by  the  appropria- 
tion of  funds  from  the  state  treasury,  or  by  equitable  annual  tax. 

New. 

I   11.  Payment   of   debt*   of  the   state. 

The  Legislature  may  appropriate  out  of  any  funds  in  the 
treasury,  moneys  to  pay  the  accruing  interest  and  principal  of 
any  debt  heretofore  or  hereafter  created,  or  any  part  thereof  and 
may  set  apart  in  each  fiscal  year,  moneys  in  the  state  treasury 
as  a  sinking  fund  to  pay  the  interest  as  it  falls  due  and  to 
pay  and  discharge  the  principal  of  any  debt  heretofore  or  here- 
after created  under  section  four  of  article  seven  of  the  constitu- 
tion until  the  same  shall  be  wholly  paid,  and  the  principal  and 
income  of  such  sinking  fund  shall  be  applied  to  the  purpose  for 
which  said  sinking  fund  is  created  and  to  no  other  purpose  what- 
ever; and,  in  the  event  such  moneys  so  set  apart  in  any  fiscal 
year  be  sufficient  to  provide  stick  sinking  fund,  a  direct  annual 
tax  for  suck  year  need  not  be  imposed  and  collected,  as  required 
by  the  provisions  of  said  section  four  of  article  seven,  or  of  any 
law  enacted  in  pursuance  thereof. 

Added  in  1005. 

§  12.  Improvement   of  highway*. 

A  debt  or  debts  of  the  state  may  be  authorized  by  law  for  the 
improvement  of  highways.  Such  highways  shall  be  determined 
under  general  laws,  which  shall  also  provide  for  the  equitable 
apportionment  thereof  among  the  counties.  The  aggregate  of 
the  debts  authorized  by  this  section  shall  not  at  any  one  time 
exceed  the  sum  of  fifty  millions  of  dollars.  The  payment  of  the 
annual  interest  on  such  debt  and  the  creation  of  a  sinking  fund 
of  at  least  two  per  centum  per  annum  to  discharge  the  prin- 
cipal at  maturity  shall  be  provided  by  general  laws  whose  force 
and  effect  shall  not  be  diminished  during  the  existence  of  any 
debt  created  thereunder.  The  Legislature  may  by  general  laws 
require  the  county  or  town  or  both  to  pay  to  the  sinking  fund 
the  proportionate  part  of  the  cost  of  any  such  highway  within 
the  boundaries  of  such  county  or  town  and  the  proportionate 
part  of  the  interest  thereon,  but  no  county  shall  at  any  time  for 
any  highway  be  required  to  pay  more  than  thirty-five  hundredths 
of  the  cost  of  such  highway,  and  no  town  more  than  fifteen  hun- 
dredths. None  of  the  provisions  of  the  fourth  section  of  this 
article  shall  apply  to  debts  for  the  improvement  of  highways 
hereby  authorized. 

Added  in  1905. 
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ARTICLE    EIGHTH. 

See.     1.  Corporations,  formation  of. 
2.  Daea  of  corporations. 
8.  Corporation,  dtflultlon  of  term. 
4.  Savings   bank   charters;   restrictions   upon  trustees;    special  charters 

not  to  be  granted. 
6.  Specie  payment. 
0.  Registry  of  bills  or  notes. 
T.  Liability  of  stockholders  of  banks. 

8.  BUlholders  of  Insolvent  bank,   preferred  creditors. 

9.  Credit  or  money  of  the*  state  not  to  be  given. 

10.  Counties,    cities   and    towns   not    to  give   or   loan    money   or   credit; 

limitation  of  indebtedness. 

11.  State   board   of  charities;    state   commission   in   lunacy;    state   com. 

mission  of  prisons. 

12.  Boards  appointed  by  governor. 

13.  Existing  laws  to  remain  in  force. 

14.  Maintenance  and  snpport  of  inmates  of  charitable  institutions. 

15.  Commissioners  continued  in  office. 

|  1.  Corporation*,  formation  of. 

Corporations  may  be  formed  under  general  laws:  but  shall  not 
be  created  by  special  act,  except  for  municipal  purposes,  and  in 
cases  where,  in  the  judgment  of  the  Legislature,  the  objects  of 
the  corporation  cannot  be  attained  under  general  laws.  All  gen- 
eral laws  and  special  acts  passed  pursuant  to  this  section  may  be 
altered  from  time  to  time  or  repealed. 

Const.    1816,  art.  VIII,  9  1. 

|  2.  Daei  of  corporations. 

Dues  from  corporations  shall  be  secured  by  such  individual 
liability  of  the  corporators  and  other  means  as  may  be  prescribed 
by  law. 

Const.    1846.  art.  VIII,  f  .2. 

|  3.  Corporation,  definition  of  term. 

The  term  corporations  as  used  in  this  article  shall  be  construed 
to  include  all  associations  and  joint-stock  companies  having  any 
of  the  powers  or  privileges  of  corporations  not  possessed  by  in- 
dividuals or  partnerships.  And  all  corporations  shall  have  the 
right  to  sue  and  shall  be  subject  to  be  sued  in  all  courts  in  like 
cases  as  natural  persons. 

Const.    1846,  art.  VIII,  5  3. 

|  4.  Saving's  bank  charter* t  restriction*  upon  trustee*; 
srpceftnl  charters  not  to  be  srranted. 

The  Legislature  shall,  by  general  law,  conform  all  charters  of 
savings  banks,  or  institutions  for  savings,  to  a  uniformity  of 
powers,  rights  and  liabilities,  and  all  charters  hereafter  granted 
for  such  corporations  shall  be  made  to  conform  to  such  general 
law,  and  to  such  amendments  as  may  be  made  thereto.  And  no 
Such  corporation  shall  have  any  capital  stock,  nor  shall  the 
trustees  thereof,  or  any  of  them,  have  any  interest  whatever, 
direct  or  indirect,  in  the  profits  of  such  corporation:  and  no  di- 
rector or  trustee  of  any  such  bank  or  institution  shMl  bo  inter- 
ested in  any  loan  or  use  of  any  money  or  property  of  such  bank 
or  institution  for  savings.  The  Legislature  shall  have  no  power  to 
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pass  any  act  granting  any  special  charter  for  banking  purposes; 
but  corporations  or  association's  may  be  formed  for  such  purposes 
under  general  laws* 

Const.    1846,  art.  VIII,  |  4,  amended  So  1871 

$  S.  Specie  payment. 

The  Legislature  shall  have  no  power  to  pass  any  law  sanction- 
ing in  any  manner)  directly  or  indirectly,  the  suspension  of  specie 
payments,  by  any  person,  association  or  corporation,  Issuing  bank 
notes  of  any  description. 

Const     1&46,  art.    VIII,  |  5. 

|   «.  Registry  of  bills  or  notes. 

The  legislature  shall  provide  by  law  for  the  registry, of  all 
bills  or  notes,  issu.nl  or  put  in  circulation  as  money,  and  shall 
require  ample  security  for  the  redemption  of  thdsame  in  specie. 

Const.    1846,  art.   VI il.   f   6. 

{  7.  Liability  of  stockholder*  of  bunks. 

The  stockholders  of  every  corporation  and  joint-Stock  associa- 
tion for  banking  purposes,  shall  be  individually  responsible  to  the 
amount  of  their  respective  share  or  shares  of  Stock  in  any  such 
corporation  or  association,  for  all  its  debts  and  liabilities  of  every 
kind. 

Const.     1846,  art  VlII.  ft  7. 

g  8.  BUlholciers  of  Insolvent  bank)  b referred  creditors. 

In  case  of  the  insolvency  of  any  bank  or  banking  association, 
the  billholders  thereof  shall  be  entitled  to  preference  ill  payment, 
jver  all  other  creditors  of  such  bank  or  association. 
Const.    1840,  art.  VIII,   |  8. 

§  9.  Credit  or  money  of  the  state  not  to  be  fflven. 

Neither  the  credit  nor  the  money  of  the  State  shall  be  given 
or  loaned  to  or  in  aid  of  any  association,  corporation  or  private 
undertaking.  This  section  shall  not,  however,  prevent  the  Legis- 
lature from  making  such  provision  for  the  education  and  support 
of  the  blind,  the  deaf  and  dumb,  and  juvenile  delinquents,  as  to 
it  may  seem  proper.  Nor  shall  it  apply  to  any  fund  or  property 
now  held,  or  which  may  hereafter  be  held,  by  the  Statfc  fo* 
educational   purposes. 

Const     1846,  art.  VIII.  |  10.  added  In  1S74. 
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I  lO.  Limitation  of  4w^e^te«|ne»ii  of  counties,  e(t|«n,  towns 
•«4  TtU»ire*>  e<c«n$|on  ua  to  cjtjr  of  New  Vof|t. 

No  county,  city,  town  or  village  sha|l  hereafter  give  any  money 
or  property,  or' loan  "its  money' or*  credit  to' op  in  nid  of  any 
individual,  associaficln  or  corporation,  or  become  directly  or  in- 
directly t«e  owner  ot  s^oek  in, 'or  bonds  of,  any  association  or 
corporation;  nor  shall  any  'such  county,  city,  tbwn  or  village  be 
allowed  to  incur  an^  indebtedness*  except  for  connty,  city,  town 
or  village  purposes^'  Tliis  section  shall  riot  prevent  such  county, 
city,  town  or  village  from  making  such  provision  for  the  aid  or 
support  of  its  poor  as 'majr  be  authorized  by  law.  No  county  or 
city  shall  be  allowed  to  become  indebted  for  any  purpose  or  in 
any  manner  to  an  arnount  which,  including  existing  InilebtedncsFi, 
shall'  exceed  ten  ^er' centum  of  tile  assessed  valuation  of  the  real 
estate  of  such  county  or  city  subject  to  taxation,  as  it  appeared 
by  {he  assessment-rolls."  of  said  county  or  city  on  the  last'  assess- 
ment for  state  or  county  taxes  prior  to  the  incurring  of  such 
indebtedness?  anoj  all  Indebtedness  in  excess  of  such  limitations, 
except  such  as  now  may  exist)  shalj  be  absolutely  void,  except 
as  herein  otherwise  provided.  No  county  or  city  whose  present 
indebtedness  exceeds  ten  per  centum'  of  the  assessed  valuation 
of  Its  real  estate  subject"  to  taxation,' shall  be  allowed  to  become 
indebted!  m  any  further  amount  pritn  sdeh  indebtedness '  shall  be 
retlucecl' within  such'lipilt.  This  section  shall  not  be  construed 
to  preverit  t*N?  "}ssnip|r  of  certificates  of  indebtedness  or  revenue 
bonds  isaued  in  anticipation  of  the  collection"  of  taxes  for  amounts 
actually  contqltie^,  or  to  be  contained  in  the  tnxes  for  the  year 
when  such  certificates  or 'revenue  bonds"  are  issued  arid  payable 
out  of  such  faxes;  nor  to  prevent  the  city  of  New  York  frora^ 
issuing  t>onds  tp  "be 'redeemed  out  of  the  tax  levy  for  the  year 
next  succeeding  tfjfe  year  of  their  issue,  provided  tjiat  the  amount 
of  sucfr  bonas  which  may  (>e  issued  in  any  one  'year  in  excess  of 
the  limitations  herein  contained  shall  not  exceed  one- tenth  of 
one  per  centum  of  tfto 'nsscsseoY  valuation  of  the  real  estate  of 
said  city  'atlbiec't  to  taxation.  Nor  shall  this  section  be  construed 
to  prevent  fhe  issue  of  bomfs  to  provide  for'  the  auppiy  of  water; 
but  the  term  of  ttte'  bonds  issued  to  provide  the  supply  of  water, 
in  excess  of'tlie  jVniitation  of  indebtedness  fixed  herein,  shall  not 
exceed  twenty  yedr&  nnd  a  sinking  fund  shall  be  created  on  the 
U*uin£  of  the  said  bonds  for  their  redemption,  by  raising  annu- 
ally a  sura  which  will  produce  an  amount  equal  to  the  sum  of 
the  principal  and  interest  of  said  bonds  at  their  maturity.  All 
certificates  of  Indebtedness  or  revenue  bonds  issued  in  anticipa- 
tion of  the  collection  of  taxes,  which  are  not  retired  within  live 
ypars  after  tfieir  date  of  issue,  'and  bonds  issued  to  provide  for 
the  supply  of  water,  andj  any  hvlit  hereafter  incurred  by  any 
portion  or  part  of  a  city,  \f  there  shall  be  any  such  debt,  shall 
he  included  in  ascertaining  the  power  of  the  city  to  become 
otherwise  indebted;  except  that  debts  incurred  by  the  city  of 
New  York  after  the  first' day  of  January,  nineteen  hundred  and 
four,  and  debts  incurred  by  any  city  of  the  second  class  after 
the'  first  day  of  January,  nineteen,  hundred  and  eight,  and  debts 
incurred  by  any  city '  qj  (he  third  class'  at fer  the  first  day  of 
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January,  nineteen  hundred  and  ten,  to  provide  for  the  supply  of 
water  shall  not  be  so  included;  and  except  further  that  any 
debt  hereafter  incurred  by  the  city  of  New  York,  for  a  public 
improvement  owned  or  to  be  owned  by  the  city,  which  yields 
to  the  city  current  net  revenue,  after  making  any  necessary 
allowance  for  repairs  and  maintenance  for  which  the  city  ib 
liable,  in  excess  of  the  interest  on  said  debt  and  of  the  annual 
installments  necessary  for  its  amortization  may  be  excluded  in 
ascertaining  the  power  of  said  city  to  become  otherwise  indebted, 
provided  that  a  sinking  fund  for  its  amortization  shall  have  been 
established  and  maintained  and  that  the  indebtedness  shall  not 
be  so  excluded  during  any  period  of  time  when  the  revenue 
aforesaid  shall  not  be  sufficient  to  equal  the  said  interest  and 
amortization  installments,  and  except  further  that  any  indebt- 
edness heretofore  incurred  by  the  city  of  New  York,  for  any 
rapid  transit  or  dock  investment,  may  be  so  excluded  propor- 
tionately to  the  extent  to  which  the  current  net  revenue  received 
by  said  city  therefrom  shall  meet  the  interest  and  amortization 
installments  thereof,  provided  that  any  increase  in*  the  debt  in- 
curring power  of  the  city  of  New  York  which  shal'  result  from 
the  exclusion  of  debts  heretofore  incurred,  shall  be  available 
only  for  the  acquisition  or  construction  of  properties  to  be  used 
for  rapid  transit  or  dock  purposes.  The  legislature  shall  pre^ 
scribe  the  method  by  which  and  the  terms  and  conditions  under 
which  the  amount  of  any  debt  to  be  so  excluded  shall  be  deter- 
mined, and  no  such  debt  shall  be  excluded  except  in  accordance 
with  the  determination  so  prescribed.  The  legislature  may  in 
its  discretion  confer  appropriate  jurisdiction  on  the  appellate 
division  of  the  supreme  court  in  the  first  judicial  department 
for  the  purpose  of  determining  the  amount  of  any  debt  to  be  so 
excluded.  No  indebtedness  of  a  citv  valid  at  the  time  of  its 
inception,  shall  thereafter  become  invalid  by  reason  of  the 
operation  of  any  of  the  provisions  of  this  section.  Whenever 
tne  boundaries  of  any  city  are  the  same  as  those  of  a  county, 
or  when  any  city  shall  include  within  its  boundaries  more  than 
one  county,  the  power  of  any  county  wholly  included  within  such 
city  to  become  indebted  shall  cease,  but  the  debt  of  the  county, 
heretofore  existing,  shall  not,  for ,  the  purposes  of  this  section,  be 
reckoned  as  a  part  of  the  city  debt.  The  amount  hereafter  to  be 
raised  by  tax  for  county  or  city  purposes,  in  any  county  contain- 
ing a  city  of  over  one  hundred  thousand  inhabitants,  or  any 
such  city  of  this  State,  in  addition  to  providing  for  the  principal 
and  interest  of  existing  debt  shall  not  in  the  aggregate  exceed 
in  any  one  year  two  per  centum  of  the  assessed  valuation  of  the 
real  and  personal  estate  of  such  county  or  city,  to  be  ascertained 
as  prescribed  in  this  section  in  respect  to  county  or  city  debt. 

Const.     1846,  urt.  VIII,   |  11,  added  In  1874,  and  amended  In  1884,  1890. 
1005,   1907  and  1909. 

|   11.  State  board   of  charitleaj  state  eommtocloni  In  la* 
aaey;   Mate  commiiiloa  of  prlsoni. 

The  Legislature  shall  provide  for  a  state  board  of  charities, 
which    shall   visit   and   inspect    all    institutions,    whether   stater 
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?ounty.  municipal,  incorporated  or  not  incorporated,  which  are 
of  a  charitable,  eleemosynary,  correctional  or  reformatory  char- 
acter, excepting  only  3uch  institutions  as  are  hereby  made  sub- 
ject to  the  visitation  and  inspection  of  either  of  the  commissions 
hereinafter  mentioned,  but  including  all  reformatories  except 
those  in  which  adult  males  convicted  of  felony  shall  be  confined; 
a  state  commission  in  lunacy,  which  shall  visit  and  inspect  all 
institutions,  either  public  or  private,'  used  for  the  care  and  treat- 
ment of  the  insane  (not  including  institutions  for  epileptics  or 
idiots):  a  state  commission  of  prisons  which  shall  visit  and  inspect 
all  institutions  used  for  the  detention  of  sane  aditlts  charged  with 
•r  convicted  of  crime,  or  detained  as  witnesses  or  debtors. 

New. 

S  12.  Boards  Appointed  toy  fforernor. 

The  members  of  the  said  board  and  of  the  said  commissions 
shall  be  appointed  by  the  Governor,  by  and  with  the  advice  and 
consent  of  the  Senate;  and  any  member  may  be  removed  from 
office  by  the  Governor  for  cause,  an  opportunity  having  been 
given  him  to  be  heard  in  his  defense. 

New; 

$  13.  Existing  lawa  to  remain  In  force* 

Existing  laws  relating  to  institutions  referred  to  in  the  fore- 
going sections  and  to  their  supervision  and  inspection,  in  so  far 
as  such  laws  are  not  inconsistent  with  the  provisions  of  the  Con- 
stitution, shall  remain  in  force  until  amended  or  repealed  by  the 
Legislature.  The  visitation  and  inspection  herein  provided  for 
snail  not  be  exclusive  of  other  visitation  and  inspection-  now 
authorized  by  law. 

New. 

|  14.  Maintenance  and  support  of  inmate*  of  charitable 
institntfon*. 

Nothing  in  this  Constitution  contained  shall  prevent  the  Legis- 
lature from  making  such  provision  for  the  education  and  support 
of  the  blind,  the  deaf  and  dumb,  and  juvenile  delinquents,  as  to 
it  may  seem  proper;  or  prevent  any  county,  city,  town  or  village 
from  providing  for  the  care,  support,  maintenance  and  secular 
education,  of  inmates  of  orphan  asylums,  homes  for  dependent 

children  or  correctional  institutions,  whether  under  public  or 
private  control.  Payments  by  counties,  cities,  towns  and  villages 
to  charitable,  eleemosynary*  correctional  and  reformatory  institu- 
tions, wholly  or  partly  under  private  control,  for  care,  support 
and  maintenance,  may  be  authorized,  but  shall  not  be  required 
by  the  Legislature.     No  such  payments  shall  be  made  for  any 
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inmate  of  such  institutions  who  is  not  received  and  retained 
therein  pursuant  t°  rules  established  by  the  state  board  of  chari- 
ties. Such  rules  shall  be  subject  Jo  the  control  of  the  legislature 
by  general  laws. 

New. 

§   }5.  Comnliilo^ers   continued  |n   ojfyce* 

Commissioners  of  the  state  board  of  charities  and  commission- 
ers of  the  slate  commission  in  lunacy,  now  folding  ofllee,  shall  bo 
continued  in  office  for  the  term  for  which  they  were  appointed, 
respectively,  unless  the  Legislature  shall  otherwise  provide.  The 
Legislature  may  confer  upon  the  commissions  and  upon  the  board 
mentioned  in  the  foregoing  sections  any  additional  powers  that 
are  not  inconsistent  with  other  provisions  of  the  Constitution, 
Now. 
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ARTICLES  NINTH. 

1.  Common  schools. 

2.  Begents  of   the  university. 

3.  Common  school,  literature  and  the  United  States  deposit  funds. 

4.  No  aid  to  denominational  schools. 

|  1.  Common  schools. 

The  Legislature  shall  provide  for  the  maintenance  and  support 
of  a  system  of  free  common  schools,  wherein  all  the  children  of 
this  State  may  be  educated. 
New. 

{  2.  Regent*  of  the  university. 

The  corporation  created  in  the  year  one  thousand  seven  hun- 
dred and  eighty-four,  under  the  name  of  The  Regents  of  the 
University  of  the  State  of  New  York,  is  hereby  continued  under 
the  name  of  The  University  of  the  State  of  New  York.^  It  shall 
be  governed  and  its  corporate  powers,  which  may  be  increased, 
modified  or  diminished  by  the  Legislature,  shall  be  exercised  by 
not  less  than  nine  regents. 

New. 

i  3.  Common  school,  literature  and  the  United  States 
deposit  funds. 

The  capital  of  the  common  school  fund,  the  capital  of  the  litera- 
ture fund,  and  the  capital  of  the  United  States  deposit  fund,  shall 
be  respectively  preserved  inviolate.  The  revenue  of  the  said 
common  school  fimd  shall  be  applied  to  the  support  of  common 
schools;  the  revenue  of  the  said  literature  fund  shall  be  applied 
to  the  support  of  academics;  and  the  sum  of  twenty-five  thousand 
dollars  of  the  revenues  of  the  United  States  deposit  fund  shall 
each  year  be  appropriated  to  and  made  part  of  the  capital  of  the 
said  common  school  fund. 
Const.    1846,  art.   IX,   |  1.  .-*.«-" 

I  4.  No.  aid  to  denominational  schools. 

Neither  the  State  nor  any  subdivision  thereof,  shall  use  its 
property  or  credit  or  any  public  money,  or  authorize  or  permit 
either  to  be  used,  directly  or  indirectly,  in  aid  or  maintenance, 
other  than  for  examination  or  inspection,  of  any  school  or  in- 
stitution of  learning  wholly  or  in  part  under  the  control  or 
direction  of  any  religious  denomination,  or  in  which  any  denomi- 
national tenet  or  doctrine  is  taught. 
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article:  tenth. 

tec.     1.  Sheriffs,   clerk*  of  counties,    district   attorneys  and  registers;   gov* 
ernor  may  remore. 

2.  Appointment    or    election    of  officers  not  provided  Dor  by  tola  con- 

stitution. 

3.  Duration  of  term. 

4.  Time  of  election. 

5.  Vacancies  In  office,  how  filled. 

6.  Political  year. 

7.  Removal  from  office  for  misconduct,  ste* 

8.  Office  deemed  vacant. 

9.  Compensation  of  officers. 

f  1.  Sheriffs,  cleric*  of  counties,  district  attorneys  and 
reirlster*;  tfovernoF  may  remove. 

Sheriffs,  clerks  of  counties,  district  attorneys  and  registers  In 
counties  having  registers,  shall  be  chosen  by  the  electors  of  the 
respective  counties,  once  in  every  three  years  and  as  often  as 
vacancies  Bhall  happen,  except  in  the  counties  of  New  York  and 
Kings,  and  in  counties  whose  boundaries  are  the  same  as  th,ose 
of  a  city,  where  such  officers  shall  be  chosen  by  the  electors  once 
in  every  two  or  four  years  as  the  Legislature  shall  direct. 
Sheriffs  shall  hold  no  other  office  and  be  ineligible  for  the  next 
term  after  the  termination  of  their  offices.  They  may  be  re- 
quired by  law  to  renew  their  security  from  time  to  time;  and  in 
default  of  giving  such  new  security,  their  offices  shall  be  deemed 
vacant.  But  the  county  shall  never  be  made  responsible  for  the 
nets  of  the  sheriff.  The  Governor  may  remove  any  officer,  In 
this  section  mentioned,  within  the  term  for  which  he  shall  have 
been  elected;  giving  to  such  officer  a  copy  of  the  charges  against 
him,  and  an  opportunity  of  being  heard  in  his  defense. 

Const.    1846,  art.  X,  1  1. 

|  2.  Appointment  or  election  of  officers,  not  provide* 
for  by  this  constitution. 

All  county  officers,  whose  election  or  appointment  is  not  pro- 
vided for  by  this  Constitution,  shall  be  elected  by  the  electors  of 
the  respective  counties  or  appointed  by  the  boards  of  supervisors, 
or  other  county  authorities,  as  the  Legislature  shall  direct.  All 
city,  town  nnd  village  officers,  whose  election  or  appointment  is 
not  provided  for*  by  this  Constitution,  shall  be  elected  by  the 
electors  of  such  cities,  towns  and  villages,  or  of  some  division 
thereof,  or  appointed  by  such  authorities  thereof,  as  the  Legis- 
lature shall  designate  for  that  purpose.  AH  other  officers,  whose 
election  or  appointment  is  not  provided  for  by  this  Constitution, 
and  all  officers,  whose  offices  may  hereafter  be  created  by  law, 
shall  be  elected  by  the  people,  or  appointed,  as  the  Legislature 
may  direct. 

Const.    1846,  art.  X,  |  t. 

|  3.  Duration  of  term. 

When  the  duration  of  any  office  is  not  provided  by  this  Con- 
stitution it  may  be  declared  by  law,  and  if  not  so  declared,  such 
office  shall  be  held  during  the  pleasure  of  the  authority  making 
the  appointment. 

Const.    1846,  art.  X,  |  3. 
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I  d.  Time  of  election. 

The  time  of  electing  all  officers  named  in  this  article  shall  be 
prescribed  by  law. 

Const.    1846,  art.  X,  J  4. 

|  S.  V«c»!*<?ie«  in  office*,  how  Ailed* 

The  Legislature  shall  provide  for  Ailing  vacancies  in  office,  and 
in  case  of  elective  officers,  no  person  appointed  to  fill  n  vacancy 
shall  hold  his  office  by  virtue  of  such  appointment  longer  than 
the  commencement  of  The  political  year  next  succeeding  the  first 
annual  election  after  the  happening  of  the  vacancy. 

Const.    1840,  art.  X.  $  0. 

|  «.  Political  year. 

The  political  year  and  legislative  term  shall  begin  on  the  first 
day  of  January;  and  the  Legislature  shall,  every  year,  assemble 
on  the  first  Wednesday  in  January* 

Oamt.    1849.  art.  X,  |  6. 

}   T.  Removal  from  office  for  misconduct,  etc. 

Provision  shall  be  made  by  law  for  the  removal  for  misconduct 
or  malversation  in  office  of  all  officers,  except  judicial,  whose 
powers  and  duties  are  not  local  or  legislative  and  who  shall  be 
elected  at  general  elections,  and  als6  for  supplying  vacancies 
created  by  such  removal. 

Comt.    1846.  art.  *.  I  *• 

|  8.  Office  deemed  taeant. 

The  Legislature  may  declare  the  cases  in  which  any  office  shall 
be  deemea  vacant  when  no  provision  is  made  for  tnat  purpose  in 
tnis  Constitution. 

Const.    1846.  art.  X.  §  8. 

{  0.  Compensation  of  officer*. 

No  officer  whose  salary  is  fixed  by  the  Constitution  shall  re« 
ceive  any  additional  compensation.  Bach  of  the  other  state  offi- 
cers named  in  the  Constitution  shall,  during  his  continuance  in 
office,  receive  a  compensation,  to  be  fixed  by  law,  which  shall  wit 
be  increased  or  diminished  during  the  term  for  which  he  shall 
have  been  elected  or  appointed;  nor  shall  he  receive  to  his  use 
any  fees  or  perquisites  of  office  as  other  compensation. 

Coast.    ISM,  art.  X,  |  9. 
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ARTICLE  ELEVENTH, 

Sec.    1.  State  militia. 
2.  Knlistment. 
S.  Organisation  of  militia. 

4.  Appointment  of  military  officers  by  the  gorernor. 

5.  Manner  of  election  of  military  officers  prescribed  by  the  legislature. 

6.  Commissioned  officers,  their  remoTal. 

|  1.  State  militia. 

All  able-bodied  male  citizens  between  the  ages  of  eighteen  and 
forty-five  years,  who  are  residents  of  the  State,  shall  constitute 
the  militia,  subject  however,  to  such  exemptions  as  are  now,  or 
may  be  hereafter  created  by  the  laws  of  the  United  States,  or 
by  the  Legislature  of  this  State. 

Const.    1846,  art.  XI,  |  1. 

|  2.  Enlistment. 

The  Legislature  may  provide  for  the  enlistment  into  the  active 
force  of  such  other  persons  as  may  make  application  to  be  so 
enlisted. 

Mew. 

S  3.  Ora-animatlon  of  militia.  m 

The  militia  shall  be  organized  and  divided  into  such  land  and 
naval,  and  active  and  reserve  forces  as  the  Legislature  may  deem 
proper,  provided  however  that  there  shall  be  maintained  at  all 
times  a  force  of  not  less  than  ten  thousand  enlisted  men,  fully 
uniformed,  armed,  equipped,  disciplined  and  ready  for  active 
service.  And  it  shall  be  the  duty  of  the  Legislature  at  each 
session  to  make  sufficient  appropriation  for  the  maintenance 
thereof. 

New. 

f  4.  Appointment  of  military  officers  by  the  governor. 

The  Governor  shall  appoint  the  chiefs  of  the  several  staff  de- 
partments, his  aides-de-camp  and  military  secretary,  all  of  whom 
shall  hold  office  during  his  pleasure,  their  commissions  to  expire 
with  the  term  for  which  the  Governor  shall  have  been  elected; 
he  shall  also  nominate,  and  with  the  consent  of  the  Senate  ap- 
point, all  major-generals. 

Const.    1846,  art.  XI,  |  3. 


|  5.  Manner  of  election  of  military  officers  prescribe* 
by  legislature. 

All  other  commissioned  and  non-commissioned  officers  shall  be 
chosen  or  appointed  in  such  manner  as  the  Legislature  may  deem 
most  conducive  to  the  improvement  of  the  militia,  provided,  how- 
ever, that  no  law  shall  be  passed  changing  the  existing  mode  of 
election  and  appointment  unless  two- thirds  of  the  member* 
present  in  each  house  shall  concur  therein. 

Const.   1846,  art  XI,  ||  4,  6. 
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|  Sm  Commissioned  officers;  their  removal. 

The  commissioned  officers  shall  be  commissioned  by  the  Gov- 
ernor as  commander-in-chief.  No  commissioned  officer  shall  be 
removed  from  office  during  the  term  for  which  he  shall  have  been 
appointed  or  elected,  unless  by  the  Senate  on  the  recommendation 
of  the  Governor,  stating  the  grounds  on  which  such  removal  is 
recommended,  or  by  the  sentence  of  a  court-martial,  or  upon  the 
findings  of  an  examining  board  organized  pursuant  to  law,  or  for 
absence  without  leave  for  a  period  of  six  months  or  more. 

1846,  art.  XI,  f  5.  /         •        • 
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pec.    1.  Organisation   of   cltfea   and    tillages;    regulation   of   wages,   etc.,    of 
employee*  of  state,  county*  city,   towu,  etc 

2.  Classification  of  cities ;  general   and  special   rlty  laws'*   hpecial  city 

laws;  how  basted  by  leglslatilro  and  acceptance  by  elites. 

3.  Election  of  city  officers,   when   to   be  held;  egtantton  and  abridf- 

ment  of  terms. 

|  1.  OrpanUfUtop  df  climes  and.  viildfres)  freknltitibn  of 
wajfett,  etfc.,  of  employee*  of  fetttte,  fcbunty,  city;  to\*ri,  etc. 

It  shall  be  the  dirty  of  the  Legislature  to  frrotide  for  the  drffftn- 
ization  of  cities  and  ineori^ratefl  villages,  and  to  restrict  their 
power  of  taxation,  assessment,  borrowing  money,  contracting 
debts,  and  loaning  their  credit,  so  as  to  prevent  abuses  in  assess- 
ments and  in  contracting  debt  by  such  municipal  corporations; 
and  the  Legislature  may  regulate  and  fix  the  wages  or  salaries, 
the  hours  of  work  or  labor,  and  make  provision  for  the  protection, 
welfare  and  safety  of  persons  employed  by  the  state  or  by  any 
county,  city,  town,  village  or  other  civil  division  of  the  state,  or 
by  any  contractor  or  subcontractor  performing  work,  labor  <v 
services  for  the  state,  or  for  any  county,  city,  town,  village  or 
other  civil  division  thereof. 

Const,    1846,  art  VIII,  f  9,  amended  In  1906. 

g  2.  Classification  of  cities*  g-eneral  and  special  city 
laws)  special  city  laws*  how  passed  by  legislature  and 
acceptance  by  cities. 

All  cities  are  classified  according  to  the  latest  state  enumera- 
tion, as  from  time  to  time  made,  as  follows:  The  first  class  in- 
cludes all  cities  having  a  population  of  one  hundred  and  seventy- 
five  thousand,  or  more;  the  second  class,  all  cities  having  a  popu- 
lation of  fifty  thousand  and  less  than  one  hundred  and  seventy- 
five  thousand;  the  third  class,  all  other  cities.  Laws  relating  to 
the  property,  affairs  or  government  of  cities,  and  the  several  de- 
partments thereof,  are  divided  into  general  and  special  city  laws; 
general  city  laws  are  those  which  relate  to  all  the  cities  of  one 
or  more  classes;  special  city  laws  are  those  which  relate  to  a  single 
city,  or  to  less  than  all  the  cities  of  a  class.  Special  city  laws 
shall  not  be  passed  except  in  conformity  with  the  provisions  of 
this  section.  After  any  bill  for  a  special  city  law,  relating  to  a 
city,  has  been  passed  by  both  branches  of  the  Legislature,  the 
house  in  which  it  originated  shall  immediately  transmit  a  certified 
'  copy  thereof  to  the  mayor  of  such  city,  and  within  fifteen  days 
thereafter  the  mayor  shall  return  such  bill  to  the  house  from 
which  it  was  sent,  or  if  the  session  of  the  Legislature  at  which 
such  bill  was  passed  has  terminated,  to  the  Governor,  with  the 
mayor's  certificate  thereon,  stating  whether  the  city  has  or  has 
not  accepted  the  same. 

In  every  city  of  the  first  class,  the  mayor,  and  in  every  other 
city,  the  mayor  and  the  legislative  body  thereof  concurrently, 
shall  act  for  such  city  as  to  such  bill;  but  the  Legislature  may 
provide  for  the  concurrence  of  the  legislative  body  in  cities  of  the 
first  class.  The  Legislature  shall  provide  for  a  public  notice  and 
opportunity  for  a  public  hearing  concerning  any  such  bill  in  every 
city  to  which  it  relates,*  before  action  thereon.  Such  a  bill,  if  it 
relates  to  more  than  one  city,  shall  be  transmitted  to  the  mayor 
of  each  city  to  which  it  relates,  and  shall  not  be  deemed  accepted 
unless  accepted  as  herein  provided,  by  every  such  city.     When- 
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ever  any  such  bill  is  accepted  as  herein  provided,  it  shall  be  sub- 
ject as  are  other  bills,  to  the  action  of  tfie  Governor.  Whenever, 
during  the  session  at  which  it  was  passed,  any  such  bill  is  re- 
turned without  the  acceptance  of  the  city  or  cities  to  which  it 
relates,  or  within  such  fifteen  days  is  not  returned.  It  may  never- 
theless a  pa  in  he  panned  by  both  branches  of  the  Legislature,  and 
it  shall  then  be  Subject  as  are  other  bills,  to  the  action  of  the 
Governor,  In  every  Bpecial  city  law  which  has  been  accepted 
by  the  city  or  cities  to  which  it  relates,  the  title  shall  be  followed 
by  the  words  "  accepted  by  the  city,"  or  "  cities,"  as  the  caao 
may  be;  in  every  such  law  which  is  passed  without  such  accept- 
ance, by  the  words  "  passed  without  the  acceptance  of  the  cuy>" 
or  **  cities,"  as  the  case  may  be. 

New.    Amended   la   1907. 

5  3.  Election  of  city  officer*,  when  to  be  keld)  extension 
And  mbrldjtfnent  of  ternm. 

All  elections  of  city  officers,  including  supervisors  and  judicial 
officers  of  Inferior  local  courts,  elected  in  any  city  or  part  of  a 
city,  aild  of  County  officers  elected  in  the  counties  of  New  York 
and  Kings,  and  in  all  counties  whose  boundaries  are  the  same  as 
those  of  a  city,  except  to  fill  vacancies,  shall  be  held  on  the 
Tuesday  succeeding  the  first  Monday  in  November  in  an  odd-num- 
bered year,  and  the  term  of  every  such  officer  shall  expire  at  the 
end  of  ah  odd-numbered  year.  The  terms  of  office  of  all  such 
officers  elected  before  the  first  day  of  January,  one  thousand 
eight  hundred  and  ninety-five,  whose  successors  have  not  then  been 
elected,  which  under  existing  laws  would  expire  with  an  evon- 
nu  inhered  year,  or  ifi  an  odd-numbered  year  and  before  the  end 
thereof,  are  extended  to  and  including  the  last  day  of  December 
next  following  the  time  when  such  terms  would  otherwise  expire; 
the  terms  of  office  of  all  such  officers,  which  under  existing  laws 
would  expire  in  an  even-numbered  year,  and  before  the  end 
thereof,  are  abridged  so  as  to  expire  at  the  end  of  the  preceding 
year.  This  section  shall  not  apply  to  any  city  of  the  third  class, 
or  to  elections  of  any  judicial  officer,  except  judges  and  Justices 
of  inferior  local  courts. 
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ARTICLE  THIRTEENTH. 

Sec    1.  Oath  «C  office. 

2.  Official  bribery  and  corruption. 

3.  Offer  or  promise  to  bribe. 

4.  Person  bribed  or  offering  a  bribe  may  be  a  witness. 

5.  Free  passes,  franking  privileges,  etc.,  not  to  be  received  by  a  public 

officer;  penalty. 

6.  Removal  of  district  attorney  for  failure  to  prosecute;   expenses  of 

prosecutions  for  bribery. 

{  1.  Oatk  of  office. 

Members  of  the  Legislature,  and  all  officers  executive  and  ju- 
dicial, except  such  inferior  officers  as  shall  be  by  law  exempted 
shall,  before  they  enter  on  the  duties  of  their  respective  offices, 
take  and  subscribe  the  following  oath  or  affirmation:  "  I  do 
solemnly  swear  (or  affirm)  that  I  will  support  the  Constitution 
of  the  United  States,  and  the  Constitution  of  the  State  of  New 
York,  and  that  I  will  faithfully  discharge  the  duties  of  the  office 

of  ,  according  to  the  best  of  my  ability;"  and  all  such 

officers  who  shall  have  been  chosen  at  any  election  shall,  before 
they  enter  on  the  duties  of  their  respective  offices,  take  and  sub- 
scribe the  oath  or  affirmation  above  prescribed,  together  with  the 
following  addition  thereto,  as  part  thereof: 

"And  I  do  further  solemnly  swear  (or  affirm)  that  I  have  not 
directly  or  indirectly  paid,  offered  or  promised  to  pay,  contributed, 
or  offered  or  promised  to  contribute  any  money,  or  other  valuable 
thing  as  a  consideration  or  reward  for  the  giving  or  withholding 
a  vote  at  the  election  at  which  I  was  elected  to  said  office,  and 
have  not  made  any  promise  to  influence  the  giving  or  withholding 
any  such  vote,"  and  no  other  oath,  declaration  or  test  shall  be 
required  as  a  qualification  for  any  office  of  public  trust. 

Const.    1846,  art.  XII,  §  1,  amended  in  1874. 

{  2.  Official  bribery  and  corruption. 

Any  person  holding  office  under  the  laws  of  this  State  who, 
except  in  payment  of  his  legal  salary,  fees  or  perquisites,  shall 
receive  or  consent  to  receive,  directly  or  indirectly,  anything  of 
value  or  of  personal  advantage,  or  the  promise  thereof,  for  per- 
forming or  omitting  to  perform  any  official  act,  or  with  the  ex- 
press or  implied  understanding  that  his  official  action  or  omission 
to  act  is  to  be  in  any  degree  influenced  thereby,  shall  be  deemed 
guilty  of  a  felony.  This  section  shall  not  affect  the  validity  of 
any  existing  statute  in  relation  to  the  offense  of  bribery. 

Const.    1846,  art.  XV,  §  1,  added  in  1874. 

f  3.  Offer  or  promise  to  bribe. 

Any  person  who  shall  offer  or  promise  a  bribe  to  an  officer,  if 
it  shall  be  received,  shall  be  deemed  guilty  of  a  felony  and  liable 
to  punishment,  except  as  herein  provided.  No  person  offering  a 
bribe  shall,  upon  any  prosecution  of  the  officer  for  receiving  such 
bribe,  be  privileged  from  testifying  in  relation  thereto,  and  he 
shall  not  be  liable  to  civil  or  criminal  prosecution  therefor,  if  he 
shall  testify  to  the  giving  or  offering  of  such  bribe.  Any  person 
who  shall-  offer  or  promise  a  bribe,  if  it  be  rejected  tyr  the  officer 
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to  whom  it  was  tendered,  shall  be  deemed  guilty  of  an  attempt 
to  bribe,  which  is  hereby  declared  to  be  a  fejony. 

Const.    1846,  art.  XV,  ft  2,  added  In  1874. 

|  4.  Person  bribed  or  offering*  a  bribe  may  be  a  witness* 

Any  person  charged  with  receiving  a  bribe,  or  with  offering  or 
promising  a  bribe,  shall  be  permitted  to  testify  in  his  own  behalf 
in  any  civil  or  criminal  prosecution  therefor. 

Const.    1846,  art.  XV,  |  3,  added  In  1874. 

f  5.  Free  passes,  franking:  privileges,  etc.,  not  to  be  re- 
ceived by  public  officer;  penalty.  "' 

No  public  officer,  or  person  elected  or  appointed  to  a  public 
office,  under  the  laws  of  this  State,  shall  directly  or  indirectly 
ask,  demand,  acqept,  receive  or  consent  to  receive  for  his  own 
use  or  benefit,  or  for  the  use  or  benefit  of  another,  any  free  pass, 
free  transportation,  franking  privilege  or  discrimination  in  pas- 
senger, telegraph  or  telephone  rates,  from  any  person  or  corpora- 
tion, or  make  use  of  the  same  himself  or  in  conjunction  with 
another.  A  person  who  violates  any  provision  of  this  section, 
shall  be  deemed  guilty  of  a  misdemeanor,  and  shall  forfeit  his 
office  at  the  suit  of  the  Attorney-General.  Any  corporation,  or 
officer  or  agent  thereof,  who  shall  offer  or  promise  to  a  public 
officer,  or  person  elected  or  appointed  to  a  public  office,  any  such 
free  pass,  free  transportation,  franking  privilege  or  discrimina- 
tion, shall  also  be  deemed  guilty  of  a  misdemeanor  and  liable  to 
punishment  except  as  herein  provided.  No  person,  or  officer  or 
agent  of  a  corporation,  giving  any;  such  free  pass,  free  trans- 
portation, franking  privilege  or  discrimination  hereby  prohibited, 
shall  be  privileged  from  testifying  in  relation  thereto,  and  he  shall 
not  be  liable  to  civil  or  criminal  prosecution  therefor  if  he  shall 
testify  to  the  giving  of  the  same. 

New. 


|  6.  Removal  of  district  attorney  for  failure  to  prose- 
cute; expenses  of  prosecutions  for  bribery. 

Any  district  attorney  who  shall  fail  faithfully  to, prosecute  a 
person  charged  with  the  violation  in  his  county  of  any  provision 
of  this  article  which  may  come  to  his  knowledge,  shall  be  re- 
moved from  office  by  the  Governor,  after  due  notice  and  an 
opportunity  of  being  heard  in  his  defense.  The  expenses  which 
shall  be  incurred  by  any  county,  in  investigating  and  prosecuting 
any  charge  of  bribery  or  attempting  to  bribe  any  person  holding 
office  under  the  laws  of  this  State  within  such  county,  or  of 
receiving  bribes  by  any  such  person  in  said  county,  shall  be  a 
charge  against  the  State,  and  their  payment  by  the  State  shall  be 
provided  for  by  law. 

OoosL    IMS,  art.  XV,  |  4,  added  hi  1874. 
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ARTICLE  FOURTEENTH. 

Sec.    1.  Amendment  to  constitution,  bow  proposed,  voted  upon  and  ratified. 

2.  Future    constitutional    conventions;    how    called;    election    of    dele- 

gates; compensation;  quorum;  submission  of  amendments;  officers; 
rules;  vacancies;  taking  effect. 

3.  Amendments  of  convention  and  legislature  submitted  coincident^. 

§  1.  Amendment!  to  constitution,  how  proposed,  voted 
upon  and  ratified. 

Any  amendment  or  amendments  to  this  Constitution  may  be 
proposed  in  the  Senate  and  Assembly;  and  If  the  same  shall  be 
agreed  to  by  a  majority  of  the  members  elected  to  each  of  the 
two  houses,  such  proposed  amendment  or  amendments  shall  be 
entered  on  their  journals,  and  the  yeas  and  nays  taken  thereon, 
and  referred  to  the  Legislature  to  be  chosen  at  the  next  general 
election  of  senators,  and  shall  be  published  for  three  months 
previous  to  the  time  of  making  snch  choice;  and  if  in  the  Legis- 
lature so  next  chosen,  as  aforesaid,  such  proposed  amendment  or 
amendments  shall  be  agreed  to  by  a  majority  of  all  the  members 
elected  to  each  house,  then  it  shall  be  the  duty  of  the  Legislature 
to  submit  such  proposed  amendment  or  amendments  to  the  people 
for  approval  in  such  manner  and  at  such  times  as  the  Legisla- 
ture shall  prescribe;  and  if  the  people  shall  approve  and  ratify 
such  amendment  or  amendments  by  a  majority  of  the  electors 
voting  thereon,  such  amendment  or  amendments  shall  become  a 
part  of  the  Constitution  from  and  after  the  first  day  of  January 
next  after  such  approval. 

Const.    1840,  art.  XIII,  |  1. 

I  2.  Future  conittltntlonal  conventional  how  called  * 
election  of  deleft-atem  eotni>en miction}  quorum*  ftnbmf  union 
of  amendmentHj   officer*;   rill  en*   vacancies)   talcing-  effect. 

At  the  general  election  to  be  held  in  the  year  one  thousand  nine 
hundred  and  sixteen,  and  every  twentieth  year  thereafter,  and 
also  nt  such  times  as  the  Legislature  may  by  law  provide,  the 
question,  "  Shall  there  be  a  convention  to  revise  the  Constitution 
and  amend,  the  same?  "  shall  be  decided  by  the  electors  of  the 
State;  and  in  case  a  majority  of  the  electors  voting  thereon  shall 
decide  in  favor  of  a  convention  for  such  purpose,  the  electors  of 
every  senate  district  of  the  State,  as  then  organized,  shall  elect 
three  delegates  at  the  next  ensuing  general  election  at  which 
members  of  the  Assembly  shall  be  chosen,  and  the  electors  of  the 
State  voting  nt  the  same  election  shall  elect  fifteen  delegates»at- 
large.  The  delegates  so  elected  shall  convene  at  the  capital  on 
the  first  Tuesday  of  April  next  ensuing  after  their  election,  and 
shall  continue  their  session  until  the  business  of  such  convention 
shall  have  .been  completed.  Every  delegate  shall  receive  for  his 
services  the  same  compensation  and  the  same  mileage  as  shall 
then  be  annually  payable  to  the  members  of  the  Assembly.  A 
majority  of  the  convention  shall  constitute  a  quorum  for  the 
transaction  of  business,  and  no  amendment  to  the  Constitution 
shall  be  submitted  for  approval  to  the  electors  as  hert.nafter  pro- 
vided, unless  by  the  assent  of  a  majority  of  all  the  delegates 
elected  to  the  convention,  the  yeas  and  nays  being  entered  on  the 
journal  to  be  kept.  The  convention  shall  have  the  power  to  ap- 
point such  officers,  employes  and  assistants  as  it  may  deem  neces- 
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sary,  and  fix  their  compensation  and  to  provide  for  the  printing 
of  its  documents,  journal  and  proceedings.  The  convention  shall 
determine  the  rules  of  its  own  proceedings,  choose  its  own  offi- 
cers, and  be  the  judge  of  the  election,  returns  and  qualifications 
of  its  members.  In  case  of  a  vacancy,  by  death,  resignation  or 
other  cause,  of  any  district  delegate  elected  to  the  contention, 
such  vacancy  shall  be  filled  by  a  vote  of  the  remaining  delegates 
representing  the  district  in  which  such  vacancy  occurs*  If  such 
vacancy  occurs  in  the  office  of  a  delegate-at-large,  such  vacancy 
shall  be  fillet}  by  a  vote  of  the  remaining  delcgates-at-large.  Any 
proposcd  constitution  or  constitutional  amendment  which  shall 
have  been  adopted  by  such  convention,  shall  be  submitted  to  a 
vote  of  the  electors  of  the  State  at  the  time  and  in  the  manner 
provided  by  such  convention,  at  an  election  which  shall  be  held 
not  less  than  six  weeks,  after  the  adjournment  of  such  conven- 
tion. tJpon  the  approval  of  such  constitution  or  constitutional 
amendments,  in  the,  planner  provided  in  the  iast  preceding  sec- 
tion, such  constitution  or  constitutional  amendment,  shall  go  into 
effect  oh  the  first  day  pf  January  next  after  such  approval. 

Const.    1846,  art.  XIII,  §  2. 

13.  Amendments    of 
tied  colneldently. 

Any  amendment  proposed  by  a  constitutional  convention  relat- 
ing to  the  same  subject  as  an  amendment  proposed  by  the  Legis- 
lature, coincidently  si  bmitted  to  the  people  for  approval  at  the 
general  election  held  in  the  year  one  thousand  eight  hundred  and 
riinety-four,  or  at  any  subsequent  election,  shall,  if  approved,  be 
deemed  to  supersede  the  amendment  so  proposed  by  the  Legis- 
lature. 


convention    and    legislature    aub- 
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ARTICLE   FIFTEENTH, 

See.    1.  Time  of  taking  effect. 

|  1.  Time  of  taking  effect. 

This  Constitution  shall  be  in  force  .from  and  including  the  first 
day  of  January,  one  thousand  eight  hundred  and  ninety-five,  ex- 
cept as  herein  otherwise  provided. 

Done  in  Convention  at  the  Capitol  in  the  city  of  Albany, 
the  twenty-ninth  day  of  September,  in  the  year  one  thou- 
sand eight  hundred  and  ninety-four,  and  of  the  Independ- 
ence of  the  United  States  of  America  the  one  hundred  and 
nineteenth. 
In  witness  whereof,  we  have  hereunto  subscribed  oui 
names. 

JOSEPH  HODGES  CHOATE, 

President  and  Delegate-at-Large. 

Chables  Elliott  Fitch, 

Secretary. 
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A. 

Art.  Sec. 

application   of  literature   fund    .*. . .       IX      3 

Actions. 

legislature  may  alter,  etc.,  jurisdiction  and  proceedings  in 

law  and  equity    VI  3 

not  affected    I  17 

private  or  local  bill  changing  venue  prohibited Ill  18 

Agricultural  Lands. 

leases  of I    13 

Alienation. 

restraints  upon,   abolished    I    14 

Allodial  Tenure. 

aU  lands  held  by   I     12 


to  constitution XIV  1 

of  convention  and  legislature  to  constitution  submitted  co* 

incidently    XIV  3 

Appeals. 

See,   also,    "Appellate   Division  ;"    "  Court   op   Ap- 
peals." 

jurisdiction  of  court  of  appeals VI  9 

judge  not  to  sit  in  review  of  his  own  decisions VI  3 

Appellate  Division. 

how   constituted VI  2 

designation  of  justices  of VI  2 

powers  of  justices    VI  2 

jurisdiction  of  general  term  transferred VI  2 

transfer  of  appeals  to  another  department VI  2 

justice  not  to  sit  in  review  of  his  own  decisions VI  3 

designation  of  special  and  trial  terms VI  2 

assignment  of  justices  to  special  and  trial  terms VI  2 

appointment   and   removal  of   reporter VI  2 

may  appoint  and  remove  clerk VI  10 

Appropriations. 

requisites  of  appropriation  bills   t Ill  21 

general  provisions  not  to  be  inserted  in  appropriation  bills,  III  22 
two  thirds   vote   required    for   appropriations    for    local   or 

private  purposes ITT  20 

approval  or  veto  of  senarate  items  by  governor IV  0 

state  moneys  to  be  paid  pursuant  to  appropriation  only....  Ill  21 

for  private  claims  against  state TTT  19 

for  maintenance  of  canals » VII  9 
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Army.  Art.  Sec 

absent  electors  not  to  be  deprived  of  vote II       1 

t 

Assemblage. 

right  of,  guaranteed I      9 

Assembly. 

number  and  terms  of  assemblymen Ill  2 

apportionment  of  assemblymen   Ill  5 

creation  of  assembly  districts . . . . , Ill  5 

ratio  for  apportionment  of  assemblymen _  m.  B 


division,  of  counties  and   cities  into  districts 

power  of  Impeachment  VI  13 

succession   of  speaker  to  governorship IV  7 

compensation   and   mileage  of   members Ill  o 

Aitorney-nt-I,atf. 

judges  not  to  act  at VI    20 

Attorney-General. 

Sec,  also*  "  Officers;  "  "  Stats  Officers." 

election    and    term    of V      1 

compensation    V      X 

An  ^  It. 

legislature  not  to  audit  private  claims Ill     1H 

claims  barred  by  statute  of  limitations  not  to  be  allowed,     VII      6 


Ball. 

excessive,   prohibited ••• I      5 

Banks. 

See,  also,  "  Savings  Banks." 

special    charters   prohibited VIII  4 

legislature  not  to  authorize  suspension  of  specie  payments,  VIII  5 

registry  of  bills  and  notes  issued  as  money VIII  6' 

billholders  are  preferred  creditors   VIII  8 

liability   of   stockholders    VIII  7 

Bills. 

Sec,       also,       "Appropriations;  "       "  Lbgislatubs;  " 
"  Statutes." 

approval  or  veto  by  governor |V       9 

passage  over  veto   IV       9 

blind. 

legislature  may  provide  for  education  and  support Vttl  9,  14 

Board  of  Supervisors. 

See   *'  i>ui  ervi*>ors. 


»» 


Bond*. 

Sec,  alio   "Debt." 

limitation  of  iiitkbtcdt'cis  cf  ci'Ls  and  colintics VIII     10 

direct  tax   i'or  j  uy:;'..-i.t  :-.:iLv.-  Lon;!s VII       4 

Bookmaklitgr. 

prohibited : .  •  •         1       9 
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Bribery.  Art  Sec. 

official  bribery   and  corruption XIII  2 

offer  or  promise  to  bribe XIII  2 

person  offering  or  receiving,  disqualified  as  elector II  2 

person  bribed  or  offering  a  bribe  may  be  a  witness XIII  4 

Bridges. 

private  or  local  bills  for  building,  prohibited Ill  IS 

C. 
Canal  Commlnieneri. 

powers  devolved  on  superintendent  of  public  works V  3 

Canals. 

not   to    be    sold VII  8 

no  tolls  to  be  imposed VII  9 

disposition  of  funds   VII  8 

improvement  of   VII  10 

appropriations   for  maintenance    VII  9 

contracts   for   work   or   material VII  9 

extra  compensation  to  contractor  prohibited    VII  9 

cancellation  of  contracts  VII  9 

appointment  of  employees    V  3 

powers  of   canal   commissioners    devolved   on   superintend-  . 

ent  #  of  public   works V  3 

commissioners  of  canal   fund V  5, 6 

canal  board  constituted  V  5 

powers  and  duties   V  6 

not  to  allow  claims  barred  by  statute  of  limitation....  VII  6 
Census. 

enumeration  of  inhabitants. . . .'. Ill  4 

Charitable  Institutions. 

state  and  municipalities  may  provide   for   support   of   in- 
mates      VIII  34 

Charities, 

See  "  State  Board  op  Charities." 

Charters. 

See,  also,  "  Corporations." 

by  King  of  Great  Britain  before  1775  not  affected I  17 

by  state  not  affected    I  17 

of  savings  banks  to  be  uniform   . VIII  4 

special,  for  banking  purposes  prohibited   VIII  4 

Circuit  Courts. 

abolished;  jurisdiction  vested  in  supreme  court .  VI  G 

Cities. 

Sec,  also*  "  Municipal  Corporations." 

legislature  to  provide  for  organization  of XII  1 

regulation  of  wages,  etc.,  of  employees  of Xji  1 

classification   of »  X 1 1  '2 

general   and  special  city   laws -a  11  '2 

enactment  and  acceptance  of  special  city  laws \l|  'J  . 

division  into   assembly  districts    Ill  <> 

blocks  not  to  be  divided  in  senate  dish  lets HI  4 

election  or  appointment  of  officers X  2 

civil  service  appointments  and  promotions V  9 

preference  of  veterans    » V  9 

extension  and  abridgement  of  terms  of  officers XII  9 
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Cities  —  Continued.  Art.  Sec. 

when  election  of  officers  to  be  held XII  3 

members  of  legislature  disqualified   as  officers Ill  7 

when  local  legislative  body  to  act  as  board  of  supervisors . .      Ill  26 
extra  compensation  to  officers,  contractors,  etc.,  prohibited.      III  28 
may  provide  for  support  of  inmates  of  charitable  institu- 
tions       VIII  14 

not  to  give  money  or  credit  to  aid  private  undertaking VIII  10 

not  to  own  corporate  stocks  or  bonds VIII  10 

to  incur  debt  for  city  purposes  only VIII  10 

limitation  of  indebtedness VIII  10 

maximum  rate  of  taxation VIII  10 


*> 


Citizens. 

See,  also,  "  Elections.' 
not  to  be  disfranchised,  unless,  etc I       1 

City  Conrt  of  Brooklyn. 

abolished;  judges  transferred   to  supreme  court..... VI       5 

jurisdiction  vested  in  supreme  court. . « VI  2,  5 

Civil  Service. 

See,  also,  "  Officers;  "  "  State  Officers." 

appointments  and  promotions    . V       9 

preference  of  veterans   V       9 

Claims. 

See,  also,  "Audit.'* 
not  to  be  audited  or  allowed  when  barred  by  statute  of 

limitations    VII       6 

yeas  and  nays  on  bill  releasing  public  claim Ill     25 

Commissioner*  of  Canal  Fand. 

board   constituted    V       5 

powers  and.  duties V       6 

Commissioners  of  Land  Office. 

board  constituted    '        V       5 

powers  and  duties  of  board V      6 

Common  Law. 

how  far  in  force I     16 

Comptroller. 

See,  also,  "  Officers;  "  "  State  Officers." 

election  and  term  of V       1 

compensation    . V       1 

Constitution. 

time  of  taking  effect XV  1 

how  amended XIV  t  1 

future  constitutional  conventions   . .  .^ . XIV  2 

amendments  of   convention   and   legislature   submitted   co- 

incidently    „ XIV  3 

Contracts. 

contract  system   of  prison  labor   abolished Ill  29 

extra  compensation  to  contractors  prohibited   Ill  28 

for  work  or  materials  on   canal # VII  ft 

extra  compensation  on  canal  contracts  prohibited   VII  9 

cancellation  of  canal  contracts VII  9 

08 
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Corporations.  Art.  See. 

definition  of  term VIII  8 

charters  by  King  of  Great  Britain  before  1775  not  affected,         I  17 

charters  by  state  not  affected I  17 

to  be  formed  under  general  laws,  except,  etc... VIII  1 

laws  for  formation  of,  subject  to  alteration  and  repeal....  VIII  1 

private  or  local  bill  chartering  bridge  companies  prohibited,      III  18 

special  banking  charters  prohibited   VIII  5 

charters  of  savings  banks  to  be  uniform VIII  4 

dues   from,   to  be  secured VIII  2 

liability  of  stockholders  of  bank VIII  7 

may  sue  and  be  sued VIII  3 

municipalities  not  to  hold  corporate  stocks  or  bonds VIII  10 

Correctional  Institutions. 

municipalities  may  provide  for  support  of  inmates. ......  •  VIII  14 

Counsel. 

accused  entitled  to  appear  with I  6 

Counties. 

private  or  local  bills  locating  or  changing  county  seat  pro- 
hibited       Ill  18 

number  of  senators  for  each  county Ill  4 

not  to  be  divided  in  formation  of  senate  district,  except, 

etc,    Ill  4 

election  and  terms  of  officers X  1,  2 

time  of  election  of  officers X  4 

removal  of  officers   X  1 

board  of  supervisors  to  be  elected Ill  26 

when  legislative  body  of  city  to  act  as  board  of  supervisors.      III  2*3 

local  legislative  powers  of  supervisors   and    auditors Ill  27 

extra  compensation  to  officers,  contractors,  etc.,  prohibited,      III  23 
may  provide  for  support  of  inmates  of  charitable  institu- 
tions       VIIT  14 

not  to  give  money  or  credit  to  aid  private  undertaking....  VTTT  10 

to  incur  debt  for  county  purposes  only VITT  10 

not  to  own  corporate  stock  or  bonds VTTI  10 

limitation  of  indebtedness    VITT  10 

umximum  rate  of  taxation   VIII  10 

regulation  of  wages,  etc.,  of  employees  of.... XII  1 

County  cleric. 

election  and  term  of  office X  1 

time  of  election X  4 

removal X  1 

to  be  clerk  of  supreme  court VI  10 

County  Courts. 

See,  also,  "  County  Judge." 

continued VI  14 

jurisdiction    VI  14 

term  of  office  of  judges VI  14 

County  Judflre. 

See,  also,  "  County  Courts." 

term  of  office* VI  14 

qualifications VI  20 

powers  and  duties VI  14 

salary   VI  1J 

when  to  be  surrogate VI  15 

age  limit  VI  15 

vacancies  in  office VI  15 

sot  to  practice  as  attorney,  except,  etc VI  20 

election  of  special  county  judge VI  16 
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Court  for  Trial  of  Impeachment*. 

See  "  Impeachments." 

Court  of  Appeals.  Art.  Sec 

continued VI  7 

bow  constituted;   terms  of  office VI  7 

qualifications  of  judges    VI  20 

compensation  of  judges : VI  ■  12 

age  limit  of  judges VI  12 

removal  of  judges VI  11 

judges  not  to  hold  any  other  office VI  10 

vacancies    VI  8 

designation  of  supreme  court  justices  as  associate  judges. . .  VI  7 

jurisdiction    VI  9 

judge  not  to  sit  in  review  of  his  own  decisions VI  3 

clerk  of;  compensation   VI  19 

Court  of  Common  Pleas   of  New   York  County. 

abolished    Vl  5 

judges  transferred  to  supreme  court VI  5 

jurisdiction  vested  in  supreme   court VI  ^a  R 

transfer  of  appellate  jurisdiction VI  5 

Court*. 

See,  also,  "Appellate  Division;  "  "  Circuit  Courts;  " 
"  County  Courts;  "  "  Court  op  Appeals;  "  '*  Court 
or  Common  Pleas;  "  "  Courts  of  Sessions;  " 
"  Courts  of  ,  Special  Sessions;  "  "  SupkrIOH 
Courts;  "   "  Supreme  Court;  "  SuRAodATE's  Court." 

judges  not  to  hold  any  other  office VI  10 

court   for  trial  of  impeachments VI  13 

suspension  of  judge  pending  trial  of  impeachment VI  13 

age  limit  of  county  judge  and  surrogate VI  In 

judicial  officers  nbt  to  receive  fees VI  20 

election  of  local  judicial  officers VI  16 

power  to  establish  inferior  local  courts VI  18 

clerks  of  courts VI  19 

courts  of  oyer  and  terminer  abolished VI  6 

circuit  courts  abolished   VI  6 

city  courts  abolished    VI  5 

jurisdiction  of  city  courts  vested  in  supreme  court VI  5 

judges  of  city  courts  become  justices  of  supreme  court...  VI  5 
legislature  may  alter,  etc.,  jurisdiction  and  proceedings  in 

law  and  equity VI  3 

Couris  of  Oyer  and  Terminer. 

abolished;  jurisdiction  vested  in   supreme  court VI  6 

Courts   of  Sessions. 

abolished;  jurisdiction  transferred  to  county  court VI  14 

Courts  of  Special  Sessions. 

jurisdiction  of   Vl  23 

Crimes. 

no  person  to  be  twice  put  in  jeopardy < . .  J  Q 

accused  may  appear  in  person  and  with  counsel I  6 

capital  or  infamous  crime,  except,  etc.,  to  be  tried  on  in- 
dictment     I  Q 

private  or  local  bill  changing  venue  prohibited iJl  18 

cruel  and  unusual  punishments  prohibited   I  5 

excessive  bail   and   fines  prohibited F  5 

governor  may  grant  pardons,   etc tV  5 

{Lccuied  not  to  be  compelled  to  testify  against  himself. . .  16 

egislature  to  exclude  convicts  tram  suffrage II  2 

truth  of  criminal   libel  admissible  in  evidence I  8 

60 


XI 


INDEX  TO  CONSTITUTION. 


D. 

Deaf  and  Dumb.  Art  Sse. 

legislature  may  provide  for  education  and  support ••  VIII  9, 14 

Deatfe. 

right  qf  action  for  damages  not  to  be  abrogated.. ........         I  18 

amount  recoverable  not  to  be  limited ,          I  18 

Debt. 

obligation    of,   not   affected I  17 

credit  or  money   of  state   not  to   be   given   to  aid  private 

undertaking , VIII  9 

power  of  state  to  contract VII  2 

flower  of  state  to  contract,  to  repel  invasions VII  8 

imitation    of    legislative  power   to   create VII  4 

interest    on,   alteration    of VII  4 

Sayment  of  debts  of  the  state VII  4,  11 

ebts  of  the  state  for  improvement  of  highways VII  12 

sinking    funds,   how   kept   and   invested VII  5 

when  ayes  and  nays  necessary  on  bill  creating  public  debt,      til  25 

municipalities  to  incur  debt  for  municipal  purposes  only..   VI II  10 

limitation  of  indebtedness  of  cities  and  counties VIII  10 

District  Attorneys. 

election  and  terms  of  office X  1 

time   qf   clpction    , X  4 

removal X  1 

for  failure  to  prosecute  public  officer XIII  6 

District  Courts, 

election  of  justices;  term  of  office « VI  17 

terms  of  present  justices • »•.  VI  88 

Ditches. 

for  drainage   of  agricultural   lands ••••          I  7 

Divorce. 

to  be  granted  Only  by  Judicial  proceedings I  9 

aaare. 

of  agricultural  lands  under  gertefal  laws I  7 


Drainage 

of  agi 

private  or  local  bills  prohibited Ill 

Dse  Process  of  Law. 

life,  liberty  and  property  protected I  6 

elections. 

registration  and  election  laws  to  be  passed II  4 

local  bills  regulating  conduct,  etc.,  prohibited   HI  18 

for  election  of  supervisors  prohibited  Ill  18 

registration    and    election    boards    to    be    bi-partisan,    ex- 
cept, etc II  6 

time  of  elections  for  legislature? Ill  9 

manner  ot   voting   II  5 

qualification   of  voters    II  1 

voters  not  to  be  disfranchised,  unless,  etc I  1 

absence  in  militan*  service  not  to  deprive  elector  of  vote. .  II  1 

legislature  to  ft-tjralHtfc  vote*  bf  absent  electors II  1 

persons  excluded   from  _  suffrage ^ .^ II  2 

occupations  and  conditions  not  affecting  residence II  8 

detention  in  prison  not  to  affect  residence II  I 

support  or  detentkm  it!  atttisliouscs,  etc.,  not  to  affect  resi- 
dence   If  8 
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Elections  —  Continued.  Art.  Sec. 

residence  of  students  in  seminaries II  3 

employment  in  navigation  not  to  affect  residence II  3 

aer'-ice  of  United  States  not  to  affect  residence II  3 

legislature  to  disqualify  persons  on   conviction  of  bribery 

or  infamous  crime II  2 

bribery  or  reward  disqualifies  electors II  2 

Eminent  Domain. 

property  not  to  be  taken  without  just  compensation I  6 

compensation  for  taking  private  property I  7 

compensation  to  be  ascertained  by  jury  or  commissioners..  I  7 

drainage   of   agricultural   lands I  7 

opening  private  roads I  7 

Enumeration. 

of   inhabitants  of   state Ill       4 

Equity. 

inferior  local  courts  to  have  no  equity  jurisdiction VI     18 

taking  of  testimony  in  equity  cases VI       3 

Escheats. 

to   revert  to  people    • • I     10 

Evidence. 

truth  of  libel  admissible  in  criminal  prosecution I      8 

Executive. 

Sec,  also,  "  Governor." 
where  executive  power  vested .....•••      IV      1 

Exemptions. 

private  or  local  bill  exempting  from  taxation  prohibited.  ••      III    18 

F. 

Pees. 

local  bill  increasing,  etc.,  during  term  of  public  office  pro- 
hibited          in    18 

Feudal  Tenures. 

abolished    ••••••••••••• ••  I     11 

Fines. 

excessive,    prohibited    • •• ••••••••  I      5 

Forest  Preserve. 

lands  of  state  not  to  be  alienated VII      7 

timber  on,   to  be  preserved VII       7 

Franchises. 

private  or  local  bills  granting  exclusive,  prohibited Ill    18 

Freedom  of  Speech. 

guaranteed ...•••.•••••••••         I      ft 
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Gsmtblina;.  Art  Sec. 

prohibited I      9 


Qenc 

when    required     Ill  18 

private  and  local  laws  prohibited   Ill  18 

for  drainage  of  agricultural  lands I  7 

corporations  to  be  formed  under VIII  1 

special  banking  charters  prohibited VIII  4 


• 


Governor. 

election    IV  3 

qualifications     IV  2 

term  of  office  IV  1 

compensation IV  4 

vested  with  executive  power IV  1 

duties  and  powers    IV  4 

approval  or  veto  of  bills IV  9 

passage  of  bills  over  veto IV  9 

power  to  grant  pardons,  etc IV  5 

to  report  pardons,  etc.,  to  legislature IV  5 

appointment  of  superintendent  of  public  works '     V  3 

power  to  suspend  state  treasurer V  7 

when  lieutenant-governor  to  act IV  6 

succession  of  lieutenant-governor  in  case  of  vacancy IV  7 

Grand  Jury. 

when  indictment,  etc.,  necessary  to  hold  to  answer I  6 


Gnuiti. 

by  King  of  Great  Britain  before  1775  not  affected .  I  17 

by  state  not  affected  I  17 

by  King  of  Great  Britain  since  1775  void I  IT 


Corpus. 

not  to  be  suspended,  except,  etc I      4 


local  bills  laying  out,  etc.,  prohibited Ill     18 

improvement  of    VII     12 

•  I. 

Immunities. 

private  or  local  bill  granting  exclusive  Immunities  prohib- 
ited          Ill     18 

Imp«aehmeiiti. 

constitution  of  court  for  trial  of VI  13 

assembly  to  have  power VI  13 

presentment  or  indictment  not   required I  6 

judgment   of   removal    VI  13 

judicial  officers  suspended  pending  trial VI  13 

Imprisonment. 

See,  also,  "  Crimes." 
power  to  grant  pardons,  etc IV      5 


purchase  of  lands  of I    16 


INDEX  TO  CONSTITUTION. 

Indictment.  Art.  Sec 

required  to  hold  to  answer  for  capital  or  infamous  crime, 
except,    etc .". .  I       6 

Inferior  Local  Court*. 

legislature   may   establish    VT     18 

jurisdiction    restricted    VI     18 

Inspection. 

offices  for  inspecting  merchandise,  etc.,  abolished V      8 


Interest. 


• 


*                private  or  local  bills  regulating  rate,  prohibited. J II  18 

Invasion. 

habeas  corpus  may  be  suspended  during • I  4 

J. 
Jeopardy. 

no  person  to  be  twice  put  in  jeopardy I  6 

Joint-Stock  Company. 

included  in   term  "  corporation  " VJU  ^ 

See  "  Corporations." 

Jndares. 

See,  also,  "County  Judge;"  "  Cpurts." 

qualifications    '. VI  20 

oath  of  office    ^\U  1 

limit    of    age    VI  12 

not  to  hold  any  other  office VI  10 

not  to  receive  fees VI  20 

not  to  act  as  attorney  ot  counsellor VI  20 

removal     ...  VI  11 

suspension  pending  trial  of  impeachment VI  13 

Jurisdiction. 

legislature  may  alter,  etc.,  in  law  and  equity VI  3 

of  court  of  appeals VI  9 

of  courts  of  special  sessions VI  23 

of  county  courts  VI  14 

of  surrogates'  courts    VI  lo 

of  inferior  local  courts VI  18 

of  city  courts    vested  in  supreme  court VI  f» 

of  courts  of  oyer  and  terminer    vested  in  supreme  court . .  VI  B 

of  circuit  courts  vested  in  supreme  court VI  6 

Jury. 

right  to  trial  by,  continued I  2 

local  bills  providing  for  drawing,  etc.,  prohibited Ill  18 

to  determine  law  and  fact  in  criminal  prosecution  for  libel,  I  8 

waiver    of,    in    civil    actions I  2 

Jnntices  of  the  Peace. 

election ;    term    of    office VI  17 

terms  of  office  of  present  justices VI  22 

rempval    VI  17 

Juvenile  Delinquent*. 

legislature  may  provide  for  education  and  support YJII9,  14 

©4 
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Labor.  Art.  Sec. 

contract  system  of  prison  labor  abolished Ill  29 

L«i»d  OftVee. 

board  of  commissioners V  5 

powers  and   duties  of   board V  6 

Landlord  and  Tenant. 

leases  of  agricultural  lands I  13 


See,  also,  "  Bills;  "  "  Gewkral  Laws;  "  "  Legis- 
lature; "  "  Local  Laws;  "  "  Special  Laws;  " 
"  Statutes." 

statute  law  continued*  except  as  repealed,  etc. I    16 

colqnial  acts  continued,  except  as  repealed,  etc I    1.6 

common  law  in    force I     16 


tea. 

of  "griciJtural  lands 


I    12 


Sec,  also,  "Assem»ly;"  "Senate." 

legislative  term    ;••••; 

enumeration   of  inhabitants    

number  and  terms  of  senators  and  assemblymen 

time  of   elections    .. ... 

number  of  senators  in  each  county 

ratio    for    apportioning    senators 

reapportionment    of    senate    districts 

counties  not  to  be  divided  in  formation  of  senate  district, 
except,    etc 

towns  and  city  blocks  not  to  be  divided  in  senate  districts, 

creation  of   assembly  districts 

apportionment  of  assemblymen   

oath   of   office 

compensation  and  mileage  of  members 

persons  disqualified  from  being  members 

civil  appointments  of  members  void  

when   to   assemble    

open  sessions 

members  not  to  be  questioned  for  speeches 

journals    

adjournments 

powers  of  each  house 

legislative    power    _ 

bills  may  originate  in  either  house 

enacting  clause  of  bills 

manner   of   passing   bills 

when  ayes  and  nays  necessary 

when   quorum    of  fhrec-fifths   necessary 

tax  bills  to  state  tax  distinctly 

appropriation    bills    

two-thirds  required  for  appropriations  for  local  or  private 
purposes 

general  provisions  not  to  be  inserted  in  appropriation  bills, 

existing  law  made  applicable  to  be  inserted 

private  and  local  bills  not  to  embrace  more  than  one  sub- 
ject  

-eases  In  which  private  and  local  bills  shall  not  be  passed, 

title  of  private  and  local  bills. 
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Legislature  —  Continued.  Art.  Sec. 

special  banking  charters  prohibited  _ VIII  5 

not  to  authorize  suspension  of  specie  payments  by  banking 

institutions     VIII  5 

limitation  of  power  to  create  debts VII  2,  3,  4 

may   alter,   etc.,   jurisdiction   and    proceedings   in   law   and 

equity VI  S 

extra  compensation  to  officers,  contractors,  etc.,  prohibited,  III  28 

private  claims  not  to  be  audited Ill  19 

claims  barred  by  statute  of  limitations  not  to  be  allowed..  VII  6 

report  of  pardons,  etc.,  by  governor IV  5 

approval  or  veto  of  bills  by  .governor IV  9 

passage  of  bills  over  governor's  veto IV  9 

power    to    remove   judges VI  11 

local  legislative  powers  of  supervisors Ill  27 

Libel. 

truth   of   criminal,    admissible I  8 

jury  to  determine  law  and  fact  in  criminal  prosecutions...  I  8 

Liberty. 

due  process  of  law I  6 

freedom  of  speech  guaranteed I  8 

right   of  assemblage   I  9 

right   to  petition    I  9 

Lieutenant-Governor. 

qualifications     IV  2,  7 

election     IV  8 

term   of   office    IV  1 

president   of   senate    IV  7 

salary   and   compensation    ui IV  8 

when    to    act    as    governor IV  6 

succession   to   governorship    IV  7 

Limitation  of  Indebtedness.  * 

of  cities  and  counties •• VIII  10 

Limitations,  Statute  of. 

claims  barred  by,  not  to  be  allowed • •  VII  6 

Loans. 

power  of  state  to  contract  debts VII  2 

credit  of  state  not  to  be  loaned  to  individuals,  etc, VII  2 

power  to  contract  debt  to  repel  invasions VII  3 

power  of  legislature  to  create  debts  limited VII  4 

sinking  fund,   h^w  kept  and  invested VII  5 

limitation  of  indebtedness  of  cities  and  counties. VIII  10 

« 

liocal  Inferior  Courts. 

terms  of  present  judicial  officers VI  22 

legislature  may  establish VI  18 

Local  Laws. 

See  "  Private  and  Local  Laws." 

Lotteries. 

prohibited ••.••••••••••••••••          I  0 

Lunacy. 

See  "  Stats  Commission   in  Lunacy.9* 
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Art.  Sec. 
offices  for  measuring,  etc.,  merchandise   abolished. ...... .        V      9 

Militia. 

See,   also,   "  State  Militia." 

absent  electors  not  to  be  deprived  of  vote....... •        II      1 

presentment  or  indictment  not  required I      6 


jurisdiction  of  courts  of  special  sessions VI    23 

Municipal  Corporation*. 

See,     also,     "Cities;"     "Counties;"     "Towns;" 
"  Villages." 

charters  by  state  not  affected I  17 

charters  by  King  of  Great  Britain  before  1775  not  affected,          I  17 

may  be  formed  under  special  laws VIII  1 

not  to  give  money  or  credit  to  aid  private  undertaking. . .  VIII  10 

not  to  own  corporate  stocks  or  bonds VIII  10 

to  incur  debts  for  municipal  purposes  only VIII  10 

limitation  of  indebtedness VIII  10 

may  provide  for  support  of  inmates  of  charitable  institu- 
tions     . VIII  14 

w. 

lame. 

private  bills  to   change,   prohibited Ill     IS 

Naval   Force*. 

absent  electors  not  to  be  deprived  of  vote II       1 

presentment   or   indictment  not   required I       6 

3t"en;lla:ence. 

right   of   action    for  injuries   causing   death   not  to   be  ab- 
rogated    ^ I     18 

amount   recoverable   for  death  not  to  be  limited I     18 

Hew  York  City. 

limitation  of  indebtedness  of VIII     10 

O. 
Oath. 

of   office    ••<> XIII      1 


See,  also,  titles  of  respective  offices. 

appointment  of  members  of  legislature  prohibited Ill  7 

persons  disqualified   from  being  members  of  legislature...  Ill  8 

certain  offices  abolished    V  8 

political   year    X  6 

election  of  state  officers  V  1,  2 

term  of  state  officers   V  1 

compensation  of  state  officers V  1 

civil  service  appointments  and  promotions V  9 

preference  of  veterans    V  9 

duration  of   term    X  3 

time  of  election    X  4 

judges  not  to  hold  any  other  office VI  10 

removal  of  judges    VI  11 

county  officers   X  1.  2 

removal  of  county  officers   X  1 

when  election  of  city  officers  to  be  held  XTI  3 

oath   of  office    1 •  •  *  •  XIII  1 

6T 
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Officer*  —  Continued.  Art.  Sec 

when  office  deemed   vacant X 

vacancies  in  office,  how  filled   X 

removal   for  tniftconguctt  etc... X      7 

compensation  of   salaried   officers X       9 

extra   compensation    prohibited    Ill    88 

local  bills  increasing,  etc.,  fees  during  term  prohibited....  Ill     10 

not  to  accept  free  passes,  etc X  JII       5 

official  bribery  and  corruption    XIII       2 

offer  or  promise  to  bribe   XIII       3 

person  bribed  or  offering  a  bribe  may  be  witness XIII       4 

removal  of  district  attorney  for  failure  to  prosecute  officer,  XIII       6 

•phan  Aiylomi. 

municipalities  may  provide  for  support  of  inmates VlII    14 

P. 

Pardon*. 

governor   may   grant • IV      5 

Petition. 

right  to  petition  guaranteed I      9 

Pool-Selling. 

prohibited I       9 

Poor. 

municipalities  may  provide  for  aid  and  support  of........  Vllt    id 

Preaa. 

freedom  of,  guaranteed I      8 

Prls3ons3. 

See,  also  "  Stats  Com  mission  or  Prisons." 

contract  system  of  labor  abolished Ill    29 

appointment  and  term  of  superintendent   V      4 

powers  and  duties  of  superintendent    V       4 

removal  of  superintendent V       4 

appointment  of   wardens,   chaplains,  etc V      4 


Private  and  Local  Law*. 

See*  alsq,  "  General  Laws;  "  "  Special  Laws.' 

when    prohibited    Ill  18 

title  of   statute    Ill  10 

not  to  embrace  more  than  one  subject   Ill  16 

bills  reported  by  revision  commissioners  excepted  . . , Ill  23 

i 

Private  Rondn. 

opening  of;  assessment  of    compensation I      7 

Privilege. 

legislators  not  to  be  questioned  for  speeches Ill     12 

private  or  local  law  granting  exclusive  privileges,  etc.,  to 

private  corporation,   etc.,   prohibited    Ill     18 

Property. 

due  process  of  law I      Q 

rights  of,  not  affected I     17 

Pub  11  en  tl  on. 

of   statutes    VI    21 

68 


INDEX  TO  CONSTITUTION. 

Pstblie  Work*.  Art.  See, 

appointment  and  term  of  superinteirdent V  8 

power*  and  duties  of  superintendent   V  9 

vacancies  in  office  of  superintendent ,  V  8 

appointment  and  term  of  assistant  superintendents •  V  3 

appointment  of  canal  employees •  V  8 

t*unlnfiment. 

cruel  and  unusual,  prohibited  ••• ••  I  5 

kailroads. 

private  or  local  bill  granting  right  to  lay  tracks  prohibited,  III  18 

consent  of  local  authorities'  to  construction  in  streets Ill  18 

consent  of  abutting  owners  to  construction  in  streets Ill  18 

public  officers  not  to  accept  free  passes,  etc. XIII  5 

Real  Property. 

See,  also.  "  Leases." 

grants  by  state  not  affected   I  17 

grants  bv  King  of  Great  Britain  before  1775  not  affected..  I  17 

.since  1775  void   I  17 

purchase  of  lands  of  Indians I  Id 

oriirinal  and  ultimate  property  in,  belongs  to  people I  10 

escheats  to  revert  jp  people I  10 

feudal  tenures  anpjishcd  I  11 

all  lands  are  allodial   • • . . . .  I  12 

fines,  quarter- sales,  etcv  abolished I  14 

restraints  upon  alienation  abolished   •••• •  I  14 

ftteaelllon. 

habeas  corpus  may  be  suspended  during •••••••  I  4 


• 


judges  not  to  act  as  .......  ..•••... ..       VI    20 

Reformatories. 

contract  system  of  labor  abolished Ill    29 

Resrent«  of  the  University. 

See  "  UxrvntsiTY  of  the  State  of  New  York." 

ftefflisterft. 

election  and  terms  of  office X      1 

time  of  election X      4 

removal    X      1 

feeligrloaii  Belief. 

not  to  disqualify  witness I      8 

ftellgfteiia  Liberty. 

guaranteed I      8 

acts  of  licentiousness,  etc.,  not  excused I      3 

no  aid  to  denominational  schools , IX      4 

Reprieve*. 

governor  may   grant    •.•.•••••••••••••••#       IV      I 

la. 

local  bills  laying  out,  etc,  prohibited Ill    19 
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a. 

Salaries.                                       .  Art.  Sec 

regulation  of,   of  employees  of  state,  etc Xll       1 

Savtnara  Banks. 

charters  to  be  uniform   VIII      4 

to  have  no  capital  stock   VIII      4 

trustees  to  have  no  interest  in  profits VIII       4 

director,  etc.,  not  to  be  interested  in  loans VIII      4 

School*. 

legislature  to  provide  for  maintenance  of  free IX       1 

no  aid  to  denominational  schools   IX       4 

common  school  fund  to  be  preserved IX      8 

United  States  deposit  fund   IX       3 

application  of  literature  fund    IX      3 

Secretary  of  State. 

See,  also,  "  Officers;  "  "  State  Officers." 

election  and  term  of   V       1 

compensation V       1 

Senate. 

See,  also,  "Legislature." 

number  and  terms  of  senators Ill       2 

senate    districts    Ill       8 

ratio   for   apportioning   senators    Ill       4 

number  of  senators  to  each  county   Ill       4 

counties  not  to  be  divided  in  formation  of  senate  districts, 

except,   etc Ill       4 

compensation  and  mileage  of  members   Ill       6 

lieutenant-governor  is  president  of  „ IV       7 

casting  vote  of  lieutenant-governor   IV       7 

succession  of  president  to  governorship   IV       7 

Sheriff  a. 

See,    also,    "  Counties;  "    "  Officers." 

election  and  terms  of  office X       1 

time  of  election    X      4 

removal    .,.».... X       1 

Sinking*  Fnndn. 

created  for  payment  of  state 'debts VII  4,11,12 

how    kept    and    invested VII  5 

Special  Law*. 

See,  also,   "  Private  ard  Local  Laws." 

when    prohibited     HI     18 

for  drainage  of  agricultural  lands  prohibited I       7 

corporations  not  to  be  formed  under,  except,  etc VI 11       1 

special    banking   charters   prohibited Vlil       4 

relating  to  cities*    Xll       2 

State. 

Sec,        also,        "  Grants,"        "  Legislature,"        "  Gov- 
ernor; "   "  Statutes." 

credit  not  to  be  given  or  loaned  to  in^v-iduals,  etc VII       1 

credit  or  money  of  state  not  to  be  given  to  a  private  un- 
dertaking       \IJi       9 

power  to  contract  debts   v  II       2 

power   to  contract  debt   to  repel   invasions    Vll        3 

limitation  of  legislative  power   to  create  debt V!I       4 

claims  barred   by  statute  of  limitations VI T        f 

regulation  of  wages,  etc.,  of  employees  of ,  XII       1 

40 


INDEX  TO  CONSTITUTION. 

State  Board  of  Charities.  Art.  Sec. 

to  be  provided  for  by  legislature   VIII  11 

existing   laws   continued    VIII  13 

commissioners  continued   in  office    , VIII  15 

to  be  appointed  by  governor VIII  12 

legislature  may  confer   additional   powers    VIII  15 

powers  of  visitation  and  inspection . . .  .•  VIII  11,  13 

removal  of  members  of  board   VIII  12 

• 

State  CommiiHlon  la  Lunacy. 

legislature  to  provide  for   VIII  11 

existing   laws   continued    ' VIII  13 

commissioners  continued  in  office   VIII  15 

members  of  board  to  be  appointed  by  governor VIII  12 

removal   of  members VIII  12 

powers  of  visitation  and  inspection    VIII 11,  13 

legislature  may  confer  additional  powers  VIII  15 

State  ComniiMion  of  Prisons. 

to  be  provided  for  by  legislature   VIII  11 

commissioners   continued   in  office    VIII  15 

existing   laws   continued VIII  13 

to  be  appointed  by  governor    VIII  '  12 

removal   of   members    . VIII  12 

powers  of  visitation  and  inspection   VIII 11, 13 

legislature  may  confer  additional  powers VIII  15 

State  Engineer  and  Surveyor. 

election  and  term  of • •  V       1 

qualifications ••  V  1 

compensation     • V  1 

State  Militia. 

hew    constituted    XI  1 

organization XI  9 

enlistment    XI  2 

appointment  of  military  officers  by  governor XI  4 

commissioned    officers    XI  6 

election  of  officers  to  be  prescribed  by  legislature XI  5 

removal  of  commissioned  officers   -. .  XI  6 

* 

State  Officers. 

See  "  Officers;  "  also  titles  of  respective  offices. 

election  and  term  of, V  1,  2 

compensation    ' V  1 

State  Treasurer. 

See.  also,  "  Officers;  "  "  State  Officers." 

election  and  term  of   V  1 

compensation    , . V  1 

suspension   by  governor    V  7 

Statute  of  Limitations. 

claims  barred  by,  not  to  be  allowed VII  6 

Statutes. 

Sec,    also,    "  Legislature;  "    "  Private    and    Local 
Laws;  "  "  Special  Laws." 

acts  of  colonial  and  state  legislatures » I  16 

continued,  except  as  repealed,   etc I  16 

bills  may  originate  in  either  house  Ill  13 

enacting  clause  of  bills Ill  14 
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Statute*  —  Continued.  Art.  Sec 

manner  of  passing  bills   Ill  li 

when  ayes  and  nays  necessary   Ill  25 

when  quorum  of  three-fifths  necessary  Ill  25 

approval  or  veto  of  bills  by  governor IV  9 

passage  of  bills  over  veto  IV  9 

tax  bills  to  state  tax  distinctly   Ill  24 

extra  compensation  to  officers,  contractors,  etc.,  prohibited*  III  28 

existing  law  made  applicable  to  be  inserted Ill  17 

general  provisions  not  to  be  inserted  in  appropriation  bills,  III  22 

when  private  and  local  hills  prohibited   Ill  IS 

title  of  private  and  local  bills   Ill  IB 

private  and  local  bills  not  to  embrace  more  than  one  sub- 
ject   HI  16 

bills  reported  by  the  revision  commissioners  excepted Ill  23     , 

publication     VI  21 

Street  Railroads. 

consent  of  local  authorities,  etc,  to  construction •••  III  18 

Superintendent  of  Public  Work*. 

appointment  and  term   •  V  3 

vacancies  in  office V  3 

powers  and  duties  of V  3 

appointment  and  term  of  assistants V  3 

appointment  of  canal  employees  .....«•  V  3 

Superintendent  of  State  Prisons* 

appointment  and  term  of   •  •  V  4 

powers  and  duties  of •  V  4 

.removal  of V  4 

appointment  of  wardens,   chaplains,   etc V  4 

Superior  Court   of  Buffalo. 

abolished;  judges  transferred  to  supreme  court. VI  5 

jurisdiction  vested  in  supreme  court VI  2,  5 

transfer  of  appellate  jurisdiction VI  5 

fuperlor  Court  of  New  Vork  City. 

abolished ;  judges  transferred  to  supreme  court. ..........  VI  5 

jurisdiction  vested  in  supreme  court    VI  2,5 

Supervisors. 

to  be  elected  in  each-  county   • Ill  26 

local  bill  providing  for  election  of  members  prohibited Ill  18 

when  legislative  body  of  city  to  act  as  board Ill  26 

local  legislative  powers    Ill  87 

extra  compensation  to  officers,  contractors,  etc.,  prohibited,  III  28 

division  of  county  into  assembly  districts ,. Ill  5 

fnpfene  Court. 

how    constituted     yj  1 

judicial     districts     !'.*.".,..*,.!*.."  VI  1 

election    of    justices !!!!!!!.  VI  1 

•  general    jurisdiction     .' . VI  1 

increase    of    number    of    justices VI  1 

erection  of  new  district  out  of  second  judicial  district...!  VI  J 

jurisdiction   of  courts  of  oyer  and  terminer  transferred. .  VI  6 

of    circuit    courts    transferred VI  6 

of  abolished  city  courts  vested   in  supreme  court...  VI  5 

qualification    of    justices     VI  20 

terms  of  office   of   justices..., ,'.'.'..  VI  22 

justices  of   abolished   city    courts   transferred"  to    supreme 

court yj  5 

age    limit   of    justices VI  ia 
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Supreme  Court— Continued.  Art.  Sec. 

compensation  of  justices * VI  12 

removal   of  justices   VI  11 

filling  vacancies VI  3 

Justices  not  to  act  as  attorney  or  referee « VI  20 

not  to  hold  any  other  office VI  10 

appellate   divisions    .  * VI  2 

judicial    departments    VI  2 

designation  of  justices  of  appellate  division VI  2 

general  term  jurisdiction   transferred  to  appellate  division,       VI  2 

powers  of  justices  of  appellate  4*vi*ion   VI  2 

transfer  of  appeals  to  another  department  '.       VI  2 

Sppointment  and  removal  of  reporter VI  2 

estimation  of  special  and  trial  terms   VI  2 

assignment  of  justices  to  special  and  trial  terms VI  2 

justices  may  hold  court  in  any  county VI  6 

taking  of  testimony  fn  equity  cases  VI  3 

county  clerk  to  be  clerk  of  court  VI  19 

Sapreme  Court  Reporter. 

appointment  and  removal VI  2 

Surro&ratea'  Courts. 

continued     VI  15 

jurisdiction  and  powers VI  15 

terms  of  office  of  surrogates VI  15 

qualifications  of  surrogate   VI  20 

age  limit  of  surrogate   VI  15 

Vacancies  in  office  of  surrogate VI  15 

surrogate  not  to  practise  as  attorney,  except,  etc VI  20 

when  county  judge  to  be  surrogate VI  15 

election  of  special  surrogate   VI  16 

Taxation. 

tax  bills  to  state  tax  distinctly Ill  24 

when  ayes  and  nays  necessary  on  tax  bill Ill  29 

private  or  local  bill  exempting  property  prohibited Ill  18 

maximum  rate  in  cities  and  counties t VIII  10 

direct  tax  for  payment  of  state  debts VU  4, 11 

Telegraph  Companies. 

public  officers  not  to  accept  free  passes,  etc XIII  5 

i*. 

election  or  appointment  °*  officers X  2 

may  provide   for  support  of  inmates  of  charitable  institu* 

tlons    : Vill  14 

not  to  be  divided  in  senate  districts Ill  4 

not  to  give  money  or  credit  to  aid  private  undertaking....  VIII  10 

to  incur  debt  for  town  purposes  only VI II  10 

not  to  own  corporate  stocks  or  bonds Vlll  10 

regulation  of  wages,  etc.,  of  employees  of XII  1 


governor  may  suspend  execution  of  sentence IV      § 


tircr. 

See  "  State  Treasurer." 
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*Trlal*.  Art.  Sec. 

right   to  jury  trial  continued    I  2 

„      legislature  may  alter,  etc.,  jurisdiction  and  proceedings  in 

law  and   equity    ' VI  3 

talcing  of  testimony  in  equity  cases   VI  3 

jury  to  determine  law  and  fact  in  criminal  libels I  8 

truth  of  libel  admissible  in  criminal  prosecution I  8 

U. 

University  of  the  State  of  New  York. 

regents  of  university  continued    IX      2 

government  and  corporate  powers IX      2 

board  of  regents   IX      2 

V. 
Venue. 

private  or  local  bill  changing,  prohibited Ill    16 

Veteran*. 

preference  in  appointment,  etc.,  to  office •....         V      9 

Villages). 

legislature  to  provide  for  organization  of XII  1 

local  bills  incorporating,  prohibited   Ill  18 

election  or  appointment  of  officers X  2 

civil  service  appointments  and  promotions V  9 

preference  of  veterans V  9 

not  to  give  money  or  credit  to  aid  private  undertaking....  VTII  10 

not  to  own  corporate  stockr  or  bonds  VIII  10 

to  incur  debt  for  village  purposes  only VIII  10 

may  provide  for  support  of  inmates  of  charitable  institu- 
tions   VIII  14 

regulation  of  wages,  etc.,  of  employees  of XII  1 

W. 

Wanren. 

regulation  of,  of  employees  of  state,  etc XII       1 

Waa-em. 

electors    disqualified    for    11       2 

Water  Supply. 

not  affected  by  limitation  of  indebtedness VIII     10 

Welfrhlnjr. 

offices  for  weighing,  etc.,  merchandise,  abolished V      % 

Witnesses. 

not  disqualified  by  religious  belief < I       3 

accused  not  to  be  compelled  to  testify  against  himself I       6 

not  tu  be  unreasonably  detained I       5 

Workmen**    Compensation I     is 

Worship. 

freedom   of,   guaranteed 1       3 
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RULES  OF  THE  COURT  OF  APPEALS. 


NOTICE. 

The  first  Monday  of  each  session  only  will  be  a  motion  day,  on 
which  oral  arguments  will  be  heard  in  original  motions.  Original 
motions  may  be  submitted,  without  oral  argument,  on  any  Mon- 
day when  the  Court  is  in  session,  provided  they  are  submitted 
by  both  sides. 

After  the  day  calendar  is  made  up  —  at  C  o'clock  p.  m. —  stipu- 
lations arc  too  late.  The  Clerk  has  then  no  power  to  leave  a 
number  off. 

The  full  number  of  eases  and  points  (10)  are  required,  without 
which  appeals  may  not  be  heard. 

The  "  Order  Calendar  "  is  composed  of  preferred  causes,  and  the 
notice  of  argument  must  claim  the  preference  "  as  an  appeal  en- 
titled to  be  heard  under  Kule  XI."  Appeals  from  orders  should 
be  noticed  for  the  first  Monday  of  a  session. 

The  Countv  Clerk's  certificate,  or  waiver  thereof  under  section 
3301.  Code  Civil  Procedure,  are  necessary  parts  of  the  printed 
case  on  appeal. 

When  a  new  calendar  is  ordered,  it  is  desirable  to  notice  causes 
in  which  the  returns  are  filed,  at  once. 

Counsel  residing  in  New  York  city  and  its  vicinity  who  intend 
to  argue  causes  on  the  General  Calendar,  should  send  their  resi- 
dence addresses  to  the  Clerk,  and  should  promptly  notify  him  of 
changes  in  their  office  addresses. 

The  daily  sessions  of  the  Court  are  held  from  2  o'clock  i\  if., 
to  6  o'clock  p.  M.,  except  Fridays  only  when  it  will  sit  from  10 

A.  M.   to  2  P.  M. 

Every  exhibit  presented  to  the  Court  should  be  painly  marked 
with  the  address  of  the  Counsel  presenting  the  same,  as  well  as 
the  title  of  the  cause 

The  Clerk  always  submits  for  Counsel  who  are  absent  when 
their  cases  are  called  for  argument,  provided  their  papers  have 
been  filed,  as  directed  by  Rule  VII. 

Requests  for  copies  of  opinions  should  be  addressed  to  the 
State  Reporter,  Albany,  N.  Y. 

The  sixteen  printed  copies  of  the  case  required  by  Rule  VII 
to  be  filed  with  the  clerk  must  be  bound  in  light-colored  (not 
dark)  paper  and  should  not  be  sent  to  the  Clerk  for  filing  until 
after  the  appeal  has  received  a  calendar  number. 

Each  day's  calendar  and  all  court  notices  to  the  Bar  are  printed 
in  the  New  York  Law  Journal,  which  is  the  legal  publication 
through  which  the  ^lerk  endeavors  to  reach  the  legal  profession. 

Attention  of  Attorneys  is  called  to  Rule  VII,  which  will  fa 
■trictly  enforced. 
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NOTICE. 

The  first  Monday  of  each  session  only  will  be  a  motion  day,  on  -^ 

which  oral  arguments  will  be  heard  in  original  motions.    Original  V1 

motions  may  be  submitted,  without  oral  argument,  on  aivy  Mon- 
day when  the  Court  is  in  session,  provided  they  are  submitted      '    *_vt 
by  loth  sides.  ^H 

After  the  day  calendar  is  made  up  —  at  C  o'clock  p.  m. —  stipu- 
lations are  too  late.  The  Clerk  has  then  no  power  to  leave  a 
number  off. 

The  full  number  of  cases  and  points  (16)  are  required,  without 
which  appeals  may  not  be  heard. 

The  "  Order  Calendar  "  is  composed  of  preferred  causes,  and  the 
notice  of  argument  must  claim  the  preference  "  as  an  appeal  en- 
titled to  be  heard  under  Rule  XI."  Appeals  from  orders  should 
be  noticed  for  the  first  Monday  of  a  session. 

The  Count v  Clerk's  certificate,  or  waiver  thereof  under  section 
3301,  Code  Civil  Procedure,  are  necessary  parts  of  the  printed 
case  on  appeal. 

When  a  new  calendar  is  ordered,  it  is  desirable  to  notice  causes 
in  which  the  returns  are  filed,  at  once.  • 

Counsel  residing  in  New  York  citv  and  its  vicinitv  who  intend 
to  argue  causes  on  the  General  Calendar,  should  send  their  resi- 
dence addresses  to  the  Clerk,  and  should  promptly  notify  him  of 
changes  in  their  office  addresses. 

The  daily  sessions  of  the  Court  are  held  from  2  o'clock  i\  if., 
to  6  o'clock  p.  M.,  except  Fridays  only  when  it  will  sit  from  10 
a.  m.  to  2  p.  M. 

Every  exhibit  presented  to  the  Court  should  be  painly  marked 
with  the  address  of  the  Counsel  presenting  the  same,  as  well  as 
the  title  of  the  cause 

The  Clerk  always  submits  for  Counsel  who  are  absent  when 
their  cases  are  called  for  argument,  provided  their  papers  have 
been  filed,  as  directed  by  Rule  VII. 

Requests  for  copies  of  opinions  should  be  addressed  to  the 
State  Reporter,  Albany,  N.  Y. 

The  sixteen  printed  copies  of  the  case  required  by  Rule  VII 
to  be  filed  with  the  clerk  must  be  bound  in  light-colored  (not 
dark)  paper  and  should  not  be  sent  to  the  Clerk  for  filing  until 
after  the  appeal  has  received  a  calendar  number. 

Each  day's  calendar  and  all  court  notices  to  the  Bar  are  printed 
in  the  New  York  Law  Journal,  which  is  the  legal  publication 
through  which  the  clerk  endeavors  to  reach  the  legal  profession. 

Attention  of  Attorneys  is  called  to  Rule  VII,  which  will  fa 
strictly  enforced. 
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fitTLE  t 

Appellant  to  file  return;  effect  of  omission. —  Ii"  the  ajtpfillnnt 
shall  not  cause  the  proper  return  lo  be  made  si  ml  filed  with  the 
clerk  of  this  Court  within  the  lime  prescribed  by  law  (Code  Civ. 
Proc,  §  1315),  the  respondent  may,  by  notice  in  writing,  require, 
such  return  to  be  filed  within  ten  days  after  the  service  of  the 
notice,  and  if  the  return  be  not  filed  in  purMiance  of  such  notice, 
the  appellant  shall  be  deemed  lo  have  waived  the  appeal.  On" 
an  affidavit  proving  that  the  appeal  was  perfected,  and  the  service 
of  such  notice,  and  a  certificate  of  the  clerk  that  no  return  has 
beert  filed,  the  respondent  mav  enter  an  order  with  the  clerk 
dismissing  the  appeal  for  want  of  prosecution,  with  costs;  rind 
the  court  below  may  thereupon  proceed  as  though  there  had  been" 
no  appeal. 

RULE  ii. 

Futther  return  may  be  drflered; — If  the  rdtitrn  made  by  the 
clerk  of  the  court  below  shall  be  defective,  either  party  may,  on 
an  affidavit,  specifying  the  defect,  and  on  notice  to  the  opposite 

mrty,  apply  to  ofie  of  the  Judges  of  this  court  for  an  order,  that 

he  clerk  make  a  further  return  without  delay. 
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RULfe  III. 

•  Attorneys  and  guardians  below  to  continue  to  act. —  The  attor- 
neys nnd  guardians  ad  litem  of  the  respective  parties  in  the  court 
below  shall  be  deemed  the  attorneys  and  guardians  df  the  same 
parties  respectively,  in  this  court,  until  others  shall  be  retained 
or  appointed,  nnd  notice  thereof  shall  be  served  on  the  adverse 
parlv.  • 

RULE   IV. 

Appellant  to  make  a  case;  Its  form. —  Tn  all  calendar  causes  a 
case  shall  be  made  by  the  appellant,  which  shall  consist  of  a  cop£ 
of  the  return,  and  the  reason's  of  the  court  below  for  its  judg- 
ment, or  an  affidavit  that  the  same  cannot  be  procured,  together 
with  an  index  to  the  pleading"*,  exhibits,  depositions  and  other 
principal  matters.  Every  opinion  in  the  cause  at  Special  Term, 
as  well  as  at  the  Appellate  Division  of  the  Supreme  Court,  relat- 
ing to  the  questions  involved  in  the  appeal,  is  included  by  the 
foregoing  provision. 

RULfe  V. 

Cases  and  points  to  be  printed;  mode  of  printing. —  All  ca^es 
and  points,  and  all  other   papers  furnished   to  the  court  in  cal- 
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entfar  pauses,  sh,a|l  be  prmtepl  qp  wl}|tp  pappr,  ^s  prflviflet}  jp, 
tci-iipi!  7UU  qf  the.  (J«ile  pi  (Jiyjl  Vrqppdurp,  apt},  if  bpqpij,  t-Utf 
co\«r*  sljajl  \>q  qf  |jgh|,-colorpd  paupr,  wj|iph  pap  |)p  Isgjhly  >VTJt- 
W\  Mim>  T|)e  fpjip,  flppipprjng  Jrqpi  f,|ip  pqpiqjppcpiqeqt  Jq  ^jie 
end  (if  tjip  ua^e,  slm||  be  prjutpil  PP  thp  PHt-pr  Uiargip  pjf  thp  pagp. 
frpiajl  pica  leadpt)  or  tpft  pqipt  leadpyj  witji  Jqur  |p  pjctf  (pads, 
js  (ho  Miuilludt  Iptfer  apd  mpst  pompapt  qiqde  of  cpiqpugjtiqn 
which  is,  al|qwei|.  }fq  chargp  for  printing  t)ie  papyri*  mep|.jope4 
jn  f.h|s  rule  shall  he  allpwep^s.  p  pisbu  repent  uj  a  ca-usp  ppless 
the  requirement.?  of  thp  prcpptliug  bpptppce  sha||  hp  shpwn,  by 
affidavit,  to  jiayp  been  eonipljed  wit|i  in  all  papers  printed. 
(Amended  Deceuiher.   !•}»  1QQ0.) 

Appellant  to  serve  copies  Qf  case;  effect  of  fyis  default. — Within 

forty  days  after  the  appeal  is  perfected,  the  appellant  shall  serve 
three  printed  copies  of  the  tase  tin  the  attorney  of  the  adverse 
part}\  If  hp  fail  to  <|p  so,  f|ip  rpsppqu^qt  may,  by  qqtjpe.  in 
\vritipg.  rpmiire  thp  seryicc  of  $\\t:]]  eppies  withjp  tpn  days  after 
service  pt  tup  notice,  apt],  jf  t|»p  eppit'5  be  pqt  spryed  jp  pur^ii- 
aip-e  of  such  nqtjeej  thp  appelant  sjuijl  hp  deepiei]  tq  ljaye  waived 
the  appeal;  "apd  qq  ap  ailqluv}t  prp.vjng  fhe  qVfaq|t  an4  tlie 
service  of  such  notice,  the  respondent  may  ei*tcr  an  ordpr  with 
the  clprk  (Jjsmjssiqg  \}\q  appeal  for  wanf,  of  prosecution,  with 
coMs;  and  the  cqur);  below  "may  tppruupqn  prppee^i  as  though 
there  haj}  been  nq  appeal. 

sm,p  v;i. 

Copies  of  cases  and  points. —  At  least  twenty  days  before  a 
cause  is  placed  on  fhe  day  calendar,  the  appellant  shall  file  with 
the  eler^  eighteen  printed  copies,  of  thp  c!*sp;  and  shall  at  the 
jjame  time  file  with  the  clerk  eighteen  printed  copies,  and  serve  on 
the  attorney  or  counsel  fpr  the  respqpf|ent  three  pfinted  copies, 
of  thp  ppinfs  fp  be  relict}  op  fay  |rimf  with  a  rpfprpiice  tp  the 
aiuhpritipg  tp  bp  pjtefl.  Within,  teq  day*  after  spph  Bcrvicp  tlie 
respondent  shall  file  with  the  clerk  eighteen  printed  popjes,  and 
ser\e  on  the  attorney  or  counsel  fqr  the  appellant,  three  printed 
copies,  of  tlie  points  to  be  relied  on  by  him,  with  a  reference  to 
the  authprities  to  be  cited. 

If  the  appellant  desires  to  present  points  or  authorities  in 
reply,  he  s|iall  file  with  the  clerk  eighteen  printed  copies  thereof 
and  serve  three  printed  copies  on  the  attorney  or  counsel  for  the 
respondent,  within  five  days  after  receipt  of  the  respondent's 
point*:  and  no  supplemental  point*  wjll  be  allowed  from  either 
vide  unless  especially   requested  by  the  court. 

Xo  points  will  he  received  by  fhe  court  on  argument  or  sub- 
mission unless  they  shall  have  been  filed  and  served  as  above 
provided;  except  that  in  appeals  under  Kule  XI,  noticed  for  the 
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first  Monday  of  a  session,  and  in  causes  upon  a  new  general 
calendar  to  be  heard  during  the  first  two  weeks  of  any  session  at 
which  such  new  calendar  is  taken  up,  the  parties  shall  file  the 
printed  cases,  and  file  and  serve  or  exchange  the  printed  points, 
at  least  two  days  before  the  commencement  of  the  session. 

The  cases  and  points  filed  with  the  olerk  shall  be  disposed  of 
as  follows:  One  copy  shall  be  furnished  to  each  of  the  Judges; 
one  copy  shall  be  kept  by  the  clerk,  with  the  records  of  the 
court;  one  copy  shall  be  deposited  in  the  State  Library;  one 
copy  shall  be  deposited  in  each  branch  of  the  library  of  the  Court 
of  Appeals;  one  copy  shall  be  deposited  in  the  library  of  the 
New  York  Law  Institute;  one  copy  shall  be  deposited  in  the  Law 
Library  of  Brooklyn;  one  copy  shall  be  deposited  in  the  Law 
Library  of  the  Eighth  Judicial  District,  and  one  copy  shall  De 
delivered  to  the  reporter.      (As  amended  October   13,   IJMO.) 

RULE  VIII. 

Statement  and  discussion  of  facts. —  In  all  causes  each  party 
shall  briefly  state  upon  his  printed  points,  in  a  separate  form, 
the  leading  facts  which  he  deems  established,  with  a  reference 
to  the  folios  where  the  evidence  of  such  facts  may  be  found.  And 
the  court  will  not  hear  an  extended  discussion  upon  any  mere 
question  of  fact. 

Every  cause  shall  be  deemed  to  be  submitted  to  such  Judges 
as  may  be  absent  at  the  time  of  the  argument,  unless  objection 
to  such  submission  by  counsel  arguing  the  cause  be   than   mad* 

RULE  IX. 

Criminal  causes.— Appeals  in  criminal  causes  brought  after 
making  up  the  calendar,  or  too  late  to  be  placed  on  said  calendar, 
may  be  put  upon  the  calendar  at  any  time,  and  brought  on  for 
a  hearing  as  preferred  causes,  upon  a  notice  of  ten  days;  and  it 
,  shall  be  the  duty  of  the  clerk  to  place  such  causes  on  the  calendar 
for  the  day  for  which  they  shall  be  noticed  or  upon  which  the 
cause  shall  be  ordered  by  the  court,  or  stipulated  by  the  parties, 
to  be  heard. 

RULE  X. 

Submission  and  reservation  of  causes. —  Causes  will  not  be 
received  upon  submission  until  reached  in  the  regular  call  of  the 
calendar.  No  reservation  will  be  made  of  any  of  the  first  eight 
causes,  unless  on  account  of  sickness,  or  an  engagement  elsewhere 
in  the  actual  trial  or  argument  of  another  cause  commenced 
before  the  term  of  this  court,  or  of  other  inevitable  necessity,  to 
be  shown  by  affidavit.  Other  causes  may  be  reserved  upon  reason- 
able cause  shown,  or  by  stipulation  of  parties  filed  with  the 
clerk;  but  no  en  us?  shall  be  so  reserved  by  stipulation  after  the 
same  has  been  placed  upon  the  day  calendar. 
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Causes  reserved  for  a  day  certain  by  stipulation,  when  in  order 
to  be  called,  have  priority  among  each  other  according  to  the 
time  of  filing  the  stipulations  with  the  clerk,  and  shall  follow 
next  in  order  the  undisposed  of  causes  of  the  calendar  for  tht 
day  previous.      Default  may  be  taken  in  them. 

Xo  reserved  cause,  whether  reserved  generally  or  for  a  particu- 
lar day,  will  be  called  before  its  number  is  reached  on  the  regular 
call  of  the  calendar.      (Amended  December  15,  1906.) 

RULE  XI. 

Motions  and  appeals  from  orders. —  Motions,  appeals  from  final 
orders  in  special  proceedings,  from  interlocutory  judgments  and 
from  orders  in  actions  and  special  proceedings,  certified  to  this 
court  by  the  Appellate  Divisions  of  the  Supreme  Court,  except 
orders  granting  a  new  trial,  may  be  noticed  for,  and  will  be 
heard  on.  the  first  Monday  of  each  session  of  the  court,  before 
taking  up  the  general  calendar.  Notices  of  argument- of  appeals 
within  this  rule  must  contain  the  claim  that  the  appeal  is  one 
entitled  to  be  heard  under  Rule  XI  of  the  Court  of  Appeals. 

Motions  will  be  heard  orally  on  the  first  Monday  of  a  session 
only;  but  they  may  be  submitted  without  oral  argument  on  any 
Monday  when  the  court  is  in  session;  provided  they  are  sub- 
limit by  both  sides  and  the  papers  are  filed  writh  the  clerk  on 
or  before  the  preceding  Friday.  If  either  party  demands  an 
oral  argument  of  a  motion  noticed  for  any  other  than  the  first 
Monday  of  a  session,  the  motion  will  go  over  to  the  first  Monday 
of  the  succeeding  session. 

Where  notice  has  been  given  of  a  motion,  if  no  one  shall  appear^ 
to  oppose,  it  will  be  granted  as  of  course. 

If  a  motion  be  not  made  on  the  day  for  which  it  has  been 
noticed,  the  opposing  part}'  will  be  entitled,  on  applying  to  the 
court  at  the  close  of  the  motions  for  that  day  to  a  rule  denying 
the  motion,  with  costs.      (Amended  December  15,  1906.) 

RULE  XIL 

Call  of  calendar. —  Eight  causes  only  will  be  called  on  any  day, 
but  after  such  call  causes  ready  on  both  sides  will  be  heard  in 
their  order.  Any  cause  which  is  regularly  called  and  passed, 
without  postponement  by  the  court  for  good  cause  shown  at  the 
time  of  the  call,  shall  be  stricken  from  the  calendar. 

Causes  upon  the  calendar  may  be  exchanged  one  for  another,  as 
of  course,  on  filing  with  the  clerk  a  note  of  the  proposed  exchange, 
with  the  numbers  of  the  causes,  signed  by  the  respective  attor- 
neys or  counsel.  Upon  all  subsequent  calendars  each  of  said 
causes  will  take  the  place  due  to  the  date  of  the  filing  of  the 
return  in  the  other. 

In  like  manner,  a  cause  not  upon  the  calendar  in  which  an 
appeal  to  this  court  has  been  perfected  and  the  return  duly  filed 
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with  the  clerk,  may  be  exchanged,  as  pf  course,  for  another  cause 
upon  tl)e  calendar,  on  tiling  with  the  clerk  a  note  of  the  proppsed 
exchange,  with  thp  number  of  the  pause  on  the  calendar,  and  the 
date  of  filing  return  in  the  cause  npt  UPPU  the  calendar,  signed 
by  the  respective  attorneys  o\'  counsel,  and  also  a  stipluation  of 
the  attorney*  qr  counsel  in  the  c^use  ijpt  pu  the  calendar  setting 
down,  the  same  for  argument  in.  plate  of  thp  calendar  cause 
when  reached,  with  the  same  effect  as  if  duly  nptieeo\  Uppn 
all  subsequent  calendars,  each  of  said  causes  will  take  the  place 
due  to  the  date  of  filing  Jhe  return  in  the  othe*.  (Amended 
JJecember  15,  1906.) 

8UJ.3  XJIJ. 

Time  of  argument. —  In  the  argument  of  a  cause  not  more  than 
two  hours  shall  be  occupied  by  counsel  on  either  side,  except  by 
the  express  permission  pf  the  court. 

In  the  argument  of  an  appeal  within  Rule  XI  not  more  than 
thirty  minutes  s{jall  be  occupied  by  the  appellant's  counseJ,  nor 
more  than  twenty-five  minutes  by  the  respondent's  counsel,  unless 
express  permission  be  given  by  the  court,  and  the  pause  placed 
at  the  foot  of  the  order  calendar.     (Amended  December  15,  1906.} 

SULE  XJV. 

Preferred  causes. —  No  causes  are  entitled  tq  any  preference 
uppn  the  calendar  except  »ue(i  as  j*  given  \>y  tyw  pr  the  special 
order  of  the  court. 

Any  party  claiming  a  preference  mubt  »P  state  in  his  notice 
vpf  argument  to  the  opposite  party  and  tq  the  clprk;  a.nd  he  must 
also  state  the  ground  of  such  preference,  sp  as  to  shqw  tp  which 
pf  the  preferred  classes  the  cjiumj  belongs. 

A  preferred  cause  being  pnee  passed  m&es  its  preference. 

RULE  XV. 

Defaults. —  Judgments  of  reversal  by  default  will  not  be  al- 
lowed. When  a  cause  is  called  in  its  order  on  the  calendar,  if 
the  appellant  fails  to  appear  and  furnish  the  court  with  the 
papers  required*  and  argue  or  submit  his  cause,  judgment  of 
aflirmance  by  default  will  be  ordered  on  motion  of  the  respondent. 
If  the  appellant  only  appears,  he  may  either  argue  pr  submit  the 
cause. 

When  any  cause  shall  l>e  regularly  called  for  argument,  and 
no  other  disposition  shall  be  made  thereof,  the  appeal  shall  be 
dismjssed  without  costs,  and  an  order  shall  be  eiitered  accord- 
ingly, which  shall  be  absolute  unless  upon  application  made  and 
good  cause  shown,  upon  notice  to  the  opposite  party  within  ten 
days,  if  the  court  is  in  session,  and  if  not  on  the  first  motion  day 
of  the  next  session,  the  court  shall  revoke  said  order  and  restore 
taid  appeal. 
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fefotfe  kit 

Remittitur.— the  remittitur  shall  contain  a  cotoy  of  the  judg- 
ment of  this  fcburt  ahd  the  return  ttiadfe  by  the  clerk  below,  ahd 
shall  be  sealed  with  thfc  seal  arid  sighed  by  the  clerk  of  this  court. 

RULE  XVII. 

Affirmance  by  default. —  \Vheh  a  judgment  or  order  Bhall  be 
affirmed  by  the  default  of  the  appellant,  the  remittitur  shall  hot 
be  sent  to  the  court  belott;  times*  this  cotirt  Shall  otherwise 
direct,  until. ten  days  after  notice  of  the  affirmance  shall  have 
been  Served  bjr  the  attorney  fbr  the!  respondent  ottthe  attorney 
for  the  appellaHt  ant!  proof  thereof  illed  with  the  clerk.  Service, 
of  the  notice  shall  be  proved  to  the  clerk  by  affidavit,  or  by  the§ 
written  admission  of  the  attorney  on  whom  it  was  served.' 
(Amended  December  13,  1906.) 

rule  iviri. 

Enlarging  timd  revoking  orders. —  The  time  prescribed  by 
these  rules  for  doing  ahy  act  may  be  enlarged  by  the  court  or 
by  any  of  the  Judges  thereof;  and  any  of  the  Judges  may  make 
orders  to  staV  proceedings,  which.  When  served  with  papers  and 
notice  of  hlotioh,  shall  rttay  the  proceedings  according  to  the 
terms  of  the  order.  Any  order  may  |>e  revoked  or  modified  by  the 
Judge  who  made  it:  or,  in  case  of  his  absence  or  inability  to  act, 
by  any  of  the  other  Judges. 

fttftfc  XIX. 

C*lerifl4rs.—  Whferi  ft  tieifr  calendar  Is  drdered  by  the  court,  the 
•  lerk  shall  place  thcre'b'n  ay  causes  iti  which  notices  of  argument, 
with  }*fbdf  br  admission  of  service,  have  been  filed  in  his  office; 
and,  also,  if  ordered  .by  the  court,  all  other  causes  in  which  the 
returns  have  been  filed  in  nis  oftjee;  and  tile  causes  so  put  oh 
the  calendar  by  the  direction  of  the  court  will  be  heard  in  their 
order  as  if  regularly  noticed. 

RULE  XX. 

Bastion*  far  re-Ar|tlm«iit.— Motions  fhr  re-arfciimertt  must  be 
submitted  on  printed  briefs;  withbut  Hrrtl  argument,  ort  notice 
to  the  adverse  pdrtV,  stating  briefly  the  ground  upon  which  a 
re-argtinleHt  Is  Hflked,  add  the  joints*  supposed  to  have  hcen  over- 
looked or  rrilsapp'renehdea  by  the  court,  with  proper  reference 
to  the  particular  pprtidri  of  the  case,  and  to  the  authorities  relied 
uport.     (Amended  Deccnibdr  19/1900.) 

ma  xxt 

Mdtibiis  fbr  lfcatfc  t8  aflfJea!.—  MritiHns  for  leave  to  appenl  must 
bt>  suhmitted,  wlthtiiit  dral  argument,  oh  printed  briefs  f eigh- 
teen copied)  attd  ohe  fcopjr  of  the  record  in  the  court  below,  oh 
notice  to  the  adverse  party  stating  briefly  the  grounds  upon 
*hich  such  leave;  Is  asked,  the  brief  of  the'applieant  must  point 
mif  the:  fidrtieular  pottidris  df  the  record  where  the  questions 
sought  to  be  reviewed  are  raised.       (Added,  Mnv  2*2,  1017.) 

t4fr  " 


Rules  I-III    RULES  OP  ADMISSION  OF  ATTORNEYS. 

RULES  OF  THE  COURT  OF  APPEALS  FOR  THE  ADMISSION 
OF  ATTORNEYS  AND  COUNSELORS-AT-LAW  * 

(Adopted  by  the  Court  of  Appeals,  December  2,  1895.  Amended 
April,  1908,  May  17,  1911  and  May  15  and  18,  1917.  In  effect 
May  17  and  18,  1917. 

RULE  I. 

General  regulation  as  to  admission. —  No  person  shall  be  ad- 
mitted to  practice  as  au  attorney  or  counselor  in  any  court  of 
record  of  the  State  except  upon  an  order  of  the  Apellate  Divi- 
sion of  the  Supreme  Court  admitting  him  to  the  bar  and  licensing 
him  to  practice  upon  compliance  with  these  rules. 

RULE  II. 

Admission  without  examination. —  The  following  classes  of  per- 
sons may  in  the  discretion  of  the  Appellate  Division  be  admitted 
and  licensed  without  examination: 

1.  Any  person  admitted  to  practice  and  who  has  practiced  five 
years  as  a  member  of  the  bar  in  the  highest  law  court  iu  any 
other  state  or  territory  of  the  American  Union  or  in  the  District 
of  Columbia. 

2.  Any  person  admitted  to  practice  and  who  has  practiced  five 
years  in  another  country  whose  jurisprudence  is  based  on  the 
principles  of  the  English  common  law. 

3.  Any  American  citizen  domiciled  in  a  foreign  country  whose 
jurisprudence  is  based  on  the  principles  of  the  English  common 
law  holding  a  diploma  or  degree  which  would  entitle  him  to  prac- 
tice law  in  the  courts  of  such  foreign  country  if  a  citizen  thereof. 

Any  person  admitted  under  this  rule  must  possess  the  other 
qualifications  required  by  these  rules  and  must  produce  a  letter 
of  recommendation  from  one  of  the  judges  of  the  highest  law 
court  of  such  other  state  or  country,  or  furnish  other  satisfactory 
evidence  of  character  and  qualifications. 

An  attorney  and  counselor  from  another  state  or  foreign  juris- 
diction may  in  the  discretion  of  any  court  of  record  be  admitted 
pro  hac  vice  to  participate  in  the  trial  or  argument  of  any  cause 
in  which  he  may  be  employed. 

RULE  in. 

Admission  on  examination. —  Three  classes  of  persons  may  be 
admitted  to  the  bar  upon  examination: 

1.  Persons  who  are  not  graduates  of  a  college  or  university; 

2.  Persons  who  are  graduates  of  a  college  or  university;  and 

3.  Persons  who  have  been  admitted  as  attorneys  and  have  prac- 
ticed three  years  in  another  state  or  country. 

In  each  class  the  applicant  must  prove  by  his  own  affidavit  to 
the  satisfaction  of  the  State  Board  of  Law  Examiners  that  he 
is  a  citizen  of  the  United  States,  twenty-one  years  of  age,  stat- 
ing his  age,  and  an  actual  and  not  a  constructive  resident  of 
the  State  for  not  less  than  six  months  immediately  preceding 
and  that  he  has  not  been  examined  for  admission  to  practice  and 
been  refused  admission  within  four  months,  and  that  he  has 
studied  law  in  the  manner  and  according  to  the  conditions  in 
these  rules  prescribed. 

•  Attention  is  called  to  Laws  1898,  ch.  165,  and  Laws  1899,  ch.  225. 
requiring  the  registration  in  the  office  of  the  clerk  of  the  Court  of 
Appeals  of  all  persons  admitted  to  practice  as  attorneys-at-law  or  as 
attorneys  and  counselors-at-law  In  the  courts  of  record  of  the  State. 
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* 

Applicants  in  the  first  class  (i.  e.,  persons  who  are  not  grad- 
uates of  a  college  or  university)  must  have  studied  law  for  a 
period  of  four  years.  Such  an  applicant  may  pursue  his  course 
of  law  study  wholly  by  serving  a  clerkship  in  the  office  of  a 
practicing  attorney;  or  partly  by  serving  such  clerkship  and  partly 
by  attending  a  law  school;  but  every  such  applicant  must  serve 
such  clerkship  for  a  period  of  at  least  one  year  continuously 
either  before  examination  by  the  State  Board  of  Law  Exam- 
iuers  or  after  such  examination  and  prior  to  admission  to  the  bar. 

Applicants  in  the  second  class  (i.  e.,  persons  who  are  graduates 
of  a  college  or  university)  must  have  studied  law  for  a  period  of 
three  years.  Such  an  applicant  may  pursue  his  course  of  law 
study  wholly  by  serving  a  clerkship  in  the  office  of  a  practicing 
attorney;  or  wholly  by  attending  a  law  school;  or  partly  by 
serving  such  clerkship  and  partly  by  attending  a  law  school. 

Applicants  in  the  third  class  (i.  e.f  persons  who  have  been 
admitted  as  attorneys  and  have  practiced  three  years  in  another 
state  or  country)  must  have  studied  law  for  a  period  of  one 
year  within  this  State  and  pursue  such  course  of  study  either  by 
serving  a  clerkship  or  by  attendance  upon  a  law  school  as  the 
applicant  may  elect. 

Candidates  for  admission  to  the  bar  under  this  rule  (i.  e.,  upon 
examination)  may  be  admitted  and  licensed  upon  producing  and 
filing  with  the  court  the  certificate  of  the  State  Board  of  Law 
Examiners  that  the  applicant  has  satisfactorily  passed  the  ex- 
amination prescribed  by  these  rules  and  has  complied  with  their 
provisions,  and  upon  producing  and  filing  with  the  court,  in  the 
case  of  applicants  in*  the  first  class  (i.  e.,  persons  who  are  not 
graduates  of  a  college  or  university),  evidence  that  he  has  served 
a  regular  clerkship  of  one  year  in  this  State  with  an  attorney  or 
attorneys  in  regular  practice,  either  before  or  after  having  passed 
such  examination.  The  applicant  must  also  produce  and  file  evi- 
dence that  he  is  a  person  of  good  moral  character  which  must 
be  shown  by  the  affidavits  of  two  reputable  persons  of  the  town 
or  city  in  which  he  resides,  one  of  whom  must  be  a  practicing 
attorney  of  the  Supreme  Court.  Such  affidavits  must  state  that 
the  applicant  is,  to  the  knowledge  of  the  affiant,  a  person  of 
good  moral  character  and  must  set  forth  in  detail  the  facts  upon 
which  such  knowledge  is  based;  but  such  affidavits  shall  not  be 
conclusive  and  the  court  may  make  further  examination  and 
inquiry. 

If  the  applicant  be  a  graduate  of  a  college  or  university  he 
must  have  pursued  the  prescribed  course  of  law  study  after  his 
graduation,  provided,  however,  if  such  graduate  of  a  college  or 
university  has  pursued  the  first  year  of  his  law  study  in  an 
approved*  law  school,  and  said  year  of  study  was  prerequisite  for 
his  graduation  from  such  college  or  university,  then  such  year  of 
law  school  study,  if  successfully  completed,  shall  be  deemed  to  be 
and  shall  be  accepted  as  a  part  of  said  prescribed  course  of  law 
studv;  and,  if  the  applicant  be  a  person  admitted  to  the  bar  of 
another  state  or  country  he  must  have  pursued  his  prescribed 
period  of  law  study  after  having  remained  as  a  practicing  attor- 
ney in  such  other  state  or  country  for  the  period  of  three  years. 
(Amended  May  2,  191C.) 

RULE  IV. 

Regulations  concerning  preliminary  studies. — All  candidates  for 
admission  to  the  bar  upon  examination,  except  applicants  in  the 
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third  class  mentioned  in  Rule  III  (i.  e..  persons  who  have  been 
admitted  and  ha"  te  prhWleed  thtbe  years  in  another  state  or  cbun- 
tr.vj,  ntiist  llrivb  Jairsiied  il  lirelinilhnry  course  of  study  evidehbbd 
by  grrillliatloii  froiii  a  boflege  or  University,  br  by  IjjisSiup  a 
Regents' bxatnimltioii  b>  tlie  eqliitdleiit,  ris  hereinafter  prescribed : 

Aiqilicnhts  tk-llo  rii'b  hdt  graduates  of  a  collide:  or  tinirerftit*-, 
sdt.ject  to  the  lihiitatiotis  itild  roquirbthe'nts  herelnrtftbr,  ill  this 
Hlibdjtislbtl.  bxjircssed,  dr  mehthers  of  the  bar  a's5  dilute  described, 
befbre  entering  Upon  thb  Hfcrkship  dr  attendance  at  rt  la"w  scliribl 
herein  lircscrlhed  shall  hate  passed  an  examination  ediidtieted 
Under  tlie  authority  Uiid  ill  abcdrdaticb  with  tlie  ordinances  and 
rules  df  the  University  df  the  Statb  of  Nbw  York,  lb  English, 
tlireb  ybttts:  iitathcrtiatibs,  two  .tetlrs:  Latin,  twd  yeiirs:  sclehcb, 
ottb  yeafc;  history,  two  years:  or  irl  their  substantial  equivalents  iis 
defined  by  the  rUlbs  of  the  UUlvbrsity,  atid  Shall  hate  fllbd  li  t-er- 
titieate  bf  stieh  fact;  ftighbd  by  the  Coihmiasioner  of  Education, 
with  the.  clerk  of  thb  Court  of  Appeals,  Whdfce  dtlty  It  Shall  be  to 
return  to*  thb  t^rshti  uitUied  therbfii  a  certified  bdpy  df  thb  same, 
showing  thb  drite  bf  such  fill  Int.  The  Hegbnts  rtini-  ricecpt  as  the 
bqultalcnt  (if  and  substitute  for  thb  examination  ih  this  rule  pre- 
scribed, bitlibr;  first;  a*  certificate,  properly  authenticated;  of  hating 
successfully  completed  a  full  year's  course  of  Study  ill  aiiy  college, 
or  university:  sbeotiu,  a  certificate,  properly  ritlthehtiehted.  of 
HrivtUg  satli*faetdri!,t  botlipleted  a  fbtir  years'  cbdrsb  of  fttudv 
ih  atty  lhstltutibti  registered  by  the  Regents  as  maintaining  a 
satisfactdfcy  deadoMie  standard;  or,  third,  a  Kegehts'  dipldilta. 

All  ghidUdtes  of  ft  college  or  ttnlvbrsity  existing  tlUder  thb  gbt- 
ernnjcnt  or  laws  (if  any  foreign  bountry  other  tlirtti  thdse  where 
English  is  thb  hlligtiage  of  the  people,  and  all  applicants  who  apply 
for  hiw  students'  certificates  Updn  equivalents  or  substitutes;  flu 
abbvb  jlrdvided.  rill  or  aht  part  (if  which  are  e  a1  riled  or  issued  In 
said  fUrbigii  ebttiitHbs;  shall  pits*  the  Regents'  exrtminatimi  In 
secoiid  yorir  English.  The  Regents'  certificate  nbUve  prescribed  shall 
be  deemed  to  take  effect  as  of  the.  date  of  the  completion  of  the 
Regents'  examination,  as  the  same  shall  appear  updii  said  certificate. 

RULE  V. 

flegulkttoiiS  ttffaceHtfng  study  at  iiw  schools.  Thb  protisions 
of  thesb  rtilea  for  study  at  it  law  schpol  must  be  fulfilled  by  good 
and  tegitlar  Utteiidittk-e  rind  successfully  completing  the  prescribed 
course  (if  instruction  rit  an  inborporrited  law  schdol,  dr  a. law  school 
connected  with  an  incorporated  college  or  university,  having  a  law 
department  organized  with  competent  instructors  and  professors, 
in  which   instruct ioh  as  hereinafter  provided  is  regularly  given. 

tiood  (ahd  reguhir  attendance.  Ulion  and  the  successful  edttlple- 
tion  of  the  prescribed  cotirse  of  instruction  at  a  law  school,  the 
school  year  of  which  shall  consist  of  not  less  than  thlrtv-tWb  School 
weeks,  exclusive  bf  »-a>.a  lions,  ill  which  not  less  than  ten  hdtirs  of 
attendance  u|)oii,  hlw  lectures  or  recitations  of  sucli  prbkcrlbed 
course,  to  be  pi veh  br  conducted  by  regular  members  of  the 
faculty,  are  required  hi  each  week,  shall  bb  debmbd  ri  yerir's 
attendance  Under  this  rule. 

A  period  ot  time  not  exceeding  six  weeks  actually  siibtit  in 
good  and  regular  attendance  upon  und  successful  Cdtlipletibn  of 
law  courses  requiring  at  least  ten  hours  df  attendance  lit  each 
week  in  a  summer  session  tmtljJtaUicd  in  connection  with  a  law 
school  organized  as  prescribed  in  this  rule,  shall  be  allowed  as  a 
part  of  the  period  of  clerkship  or  study  otherwise  prescribed  by 
these    rules. 

The  same  period  of  time  shall  not  be  duplicated  for  different 
purposes,  except  that  a  student  attending  a  law  school,  as  herein 
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provided,  and  who.  during  the  vacations  of  such  si 
exceeding  three  mquths  ill  any  one  year,  sliaU  pursue  1 
in  i lu»  onjee  of  i|  practicing  attorney,  ^hnll  qe  allowed 
the  time  *o  qeepjued  during  gucli' ya(:a't|pn  qr  vaeatioi 
of  tlit,1  clerkship  iii'u  law  ofhee  specified  ip  these  rules;  f 
that  a  student  atteqflqig  a  law*  qctiool  'aV  {tpreTu  pr< 
serving  q  regular  clerkship  in  the  office  qf  a  pract'icup 
of  the  ttuprcpie  f^ourt  ip  thf^  state,  tyh.o.  paring  tlyi  Yj 
sneh  school  or  pf  sqeh  plerkshjpj  as  in'tfuJu'VJ  pruvij 
for  a  pcriof)  hpt  e$eecflin'g  six  weeks,  apfnally  atfeipj 
spee'essf  ully  coiqpjete  a  law  course'  or  poiirses  jp  a'  swum 
maintained  jji  cqnpeetioq  »' if.fr  a  law  school  organize 
scribed  in  this  rule,  may  he  aliqwpo]  the  tipip  so  snept 
the  clerkship  in  a  law  office'  ny  presuriped  by  th< 
(Aipei^ed  anfl  \n  effect  May  18,  J9J7.J  '   ' 

Mm  yir 

Hegnlationg  cpopenuifg  clerkship.    The  provisions  of  t 
for   studying  law  by   the  service  of  a   regular  clerks 
he  fulfilled  by  serving  such  clerkship  ip  the  office  of  a 
attorney  qf  the  Supreme  Uoqrt  in  this  State,  after  the 
has  attained  the  age  of  eighteen  years. 

It  shall  be  the  duty  of  attorneys,  with  whom  a  clerk 
be  commenced,  ti>  file  a  certificate  of  the  same  in  thi 
the  clerk  of  the  Court  of  Appeals,  which  certificate  sha 
case,  state  the  date  of  the  beginning  of  the  period  of 
and  such  period  shall  be  deemed  to.  commence  at  th 
gucb  filing  and  styall  be  computed  by  the  calendar  yea 

In  computing  {the  period  of  clerkship  a  vacation  actua 
not  exceediug  two  months  in  each  year,  shall  be  alio 
part  of  spcji  year. 

RULE  VII. 

Proof  to  entitle  candidate  to  examination.     The  St: 
of  }^aw  Exajqiners.  befqye  admitting  ap  applicant  tp 
nation,   shall  rpquife  proof   that  the  prelipiinary   eonflj 
ScrOp'd  by'  these  rqles  haye  beep  fplpllud;  'which,  prop 
made  as  follows,  viz.: 

First.  That   the   applicant   is   a   college   graduate,    by 
duct  ion   of  his  diploma,  qr  certificate  of  graduation, 
seal  qf  tljp  co)lege. 

Seeom].  rPlj)'t  HP  h^8  been  admitted  tp  the  bgr  pf  ano 
or  country,  by  fne  prodqctjpp  qf  his  licence,  qr  eepiifi 
cutrd  uy  the  |>(:pppr  a  qthorities. 

Tjiicd.   tp  all  cOjgejf  w|ior.e  the  service  qf  a  p)er]fghjp  is 


of  tne  Court  pi  Appeals,,  aqp  producing  and  'Ming  aq  q 
the  "ftpruey  or  attorneys,  with  >y|i<>ip  »lu"!l  <,hiq»^»P  >v 
$hqwipg  tTie  actqal  service  pi  speh,  u  clcrgsfpp,  fhe  e< 


i 

ptlis' 

t 


uiR  the'statpq  vgcfltipn  tjpie.  fjp'  unqfieaqt  was  actually 
Jjy  *ai,l  affqrnpy  a§  ft  vm\h}T  laV  clerk  aiifl   student   i 

ofqtx,  ana  mm  h}%  Mfww  ami  *yiyice,  wmwii  »«.  tip 

wqrk  ftf  fog  qfflpfi  flP%  Re  psua]  b  mpes*  hqqrs  qf  t 
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Fourth.  The  time  of  study  allowed  in  a  law  school  must  be 
proved  by  the  certificate  of  the  teacher  or  president  of  the 
faculty,  under  whose  instructions  the  person  has" studied,  under 
the  seal  of  the  school,  if  such  there  be,  in  addition  to  the  affidavit 
of  the  applicant,  which  must,  also,  state  the  age  at  which  the 
applicant  began  his  attendance  at  such  law  school.  Said  certifi- 
cate and  affidavit  must,  also,  show  that  the  law  school  prescribes 
the  course  of  instruction  contemplated  by  these  rules,  and  each 
shall  also  contain  the  statement  that  said  applicant  took  the  pre- 
scribed course  of  instruction  required  at  said  school  for  the  degree 
of  Bachelor  of  Laws  while  in  attendance  thereat,  and  bona  fide 
took  and  successfully  passed  all  examinations  in  all  the  subjects 
required  for  said  degree  during  such  period  of  attendance,  in 
each  case  specifying  the  subjects  in  which  said  applicant  took 
and  passed  his  examinations  as  aforesaid,  which  proof  must  be 
satisfactory  to  the  Board  of  Examiners. 

Fifth.  That  the  applicant  has  passed  the  Regents'  examination, 
or  its  equivalent  must  be  proved  by  the  production  of  a  certified 
copy  of  the  Regents'  certificate  filed  in  the  office  of  the  clerk 
of  the  Court  of  Appeals,  as  hereinbefore  provided. 

Sixth.  When  it  satisfactorily  appears  that  any  diploma,  affi- 
davit, or  certificate,  required  to  be  produced  has  been  lost,  or 
destroyed,  without  the  fault  of  the  applicant,  or  has  been  unjustly 
refused  or  withheld,  or  by  the  death  or  absence  of  the  person 
or  officer  who  should  have  made  it,  cannot  be  obtained,  the 
Board  of  Law  Examiners  may  accept  such  other  proof  of  the 
requisite  facts  as  they  shall  deem  sufficient 

Seventh.  A  law  student  whose  clerkship,  or  attendance  at  a 
law  school  has  already  begun,  as  shown  by  the  records  of  the 
Court  of  Appeals,  or  of  any  incorporated  law  school,  or  law 
school  established  in  connection  with  any  college  or  university, 
may,  at  his  option,  file  or  produce,  instead  of  the  proofs  requireu 
by  these  rules,  those  required  by  the  Rules  of  the  Court  of 
Appeals  in  force  June  1.  1908. 

Eighth.  The  provisions  of  subdivision  four  of  this  rule,  so  far 
as  applicable,  shall  apply  to  persons  making  proof  of  the  time  of 
study  allowed  at  summer  sessions  of  a  law  school.  (Subd.  added 
and  in  effect  May   18,   1917.) 

RULE  VIII. 

Regulations  concerning  examination. —  The  examination  held 
by  such  State  Board  of  Examiners  may  be  conducted  by  oral  or 
written  questions  and  answers,  or  partly  oral  and  partly  written, 
but  shall  be  as  nearly  uniform  in  the  knowledge  and  capacity 
which  they  shall  require  as  is  reasonably  possible.  Every  appli- 
cant shall  be  given  and  required  to  pass  a  satisfactory  examina- 
tion in  the  canons  of  ethics  adopted  by  the  American  Bar  Asso- 
ciation and  by  the  New  York  State  Bar  Association.  An  applicant 
who  has  failed  to  pass  one  exnminatiou  cannot  again  be  exam- 
ined  until  at  least  four  months  after  such   failure. 

The  State  Board  of  Law  Examiners  shall  be  paid  as  com- 
pensation, each,  the  sum  of  two  thousand  dollars  per  year,  and. 
in  addition,  such  further  sum  as  the  court  may  direct,  and  an 
annual  sum  not  exceeding  thirty-five  hundred  dollars  per  year 
shall  be  allowed  for  necessary  disbursements  of  the  Board.  Every 
applicant  for  examination  shall  pay  to  the  examiners  a  fee  of 
twenty-five  dollars,  which  shall  be  applied  upon  the  compensation 
and  allowance  above  provided,  and  any  surplus  thereafter  remain- 
ing shall  be  held  by  the  treasurer  of  the  State  Board  of  Law 
Examiners  and  deposited  in  some  bunk,  in  good  standing,  in  the 
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city  of  Albany,  to  his  credit  and  subject  to  his  draft  as  such 
treasurer,  when  approved  by  the  Chief  Judge.  (Amended  and  in 
effect  May  15,  1917.) 

RULE     IX. 

Relief  from  excusable  mistakes. —  When  the  filing  of  a  certifi- 
cate, as  required  by  these  rules,  has  been  omitted  by  excusable 
mistake  or  without  fault,  the  court  may  order  such  filing  as  of 
the  proper  date. 

RULE  X. 

Additional  rules  by  the  Appellate  Division. —  The  Justices  of 
the  Appellate  Division  in  each  department  may  adopt  for  their 
several  and  respective  departments  such  additional  special  rules 
for  ascertaining  the  moral  and  general  fitness  of  applicants  as 
to  such  Justices  may  seem  proper. 

STATE  OF  NEW  YORK  — IN  COURT  OF  APPEALS. 

At  a  Court  of  Appeals  for  the  State,  of  New  York,  Held 
at  the  Capitol,  in  the  City  of  Albany,  on  the  17th 
Day  of  April.  A.  D.  1918.  Present:  Hon.  Edgar  M. 
Cullen,  Chief  Judge,  Presiding. 

IN  THE  MATTER  OF  THE  STATE  BOARD  OF  LAW 

EXAMINERS. 

Objections  having  been  formulated  and  presented  to  the  court 
with  respect  to  the  methods  of  examinations  pursued  by  the 
State  Board  of  Law  Examiners,  and  with  respect  to  other  matters 
in  the  administration  of  their  office,  and  the  same  having  been 
duly  considered  by  the  court,  it  is  hereby  ordered  as  follows, 
namely : 

I.  It  is  ordered  that  the  publication  of  the  book  entitled  "  Bar 
Examinations  and  Courses  of  Study  "  be  discontinued. 

II.  It  is  ordered  that  the  papers  containing  the  written  answers 
given  by  rejected  candidates,  upon  their  examinations  for  admis- 
sion to  practice  as  attorneys  and  counselors  at  law  in  the  courts 
of  this  State,  be  preserved  for  a  period  of  four  weeks  from  the 
date  of  the  announcement  by  the  Board  of  the  results  of  \he 
examinations,  wThen  they  may  be  destroyed,  and  that  of  the 
examination  papers  of  successful  candidates  one  in  twenty  sets 
thereof  be  preserved  for  the  period  of  three  years  and  filed  in 
the    office   of   the   clerk   of   the   court. 

III.  The  State  Board  of  Law  Examiners  is  instructed  so  to 
frame  the  questions  propounded  to  candidates  for  admission  to 
practice  as  to  permit  of  a  reasoned  answer  to  a  question.  The 
Board  is  instructed  in  that  respect  to  formulate  questions, 
whether  based  upon  decided  cases  or  upon  statutes,  so  as  to 
ascertain  the  ability  of  the  candidate  to  apply  his  knowledge  of 
legal  principles  and  of  statutory  rules,  and  to  explain  the  method 
of  their  application  by  him,  rather  than  to  elicit  answers  the 
i-orrectness  of  which  will  rest  upon  the  candidate's  power  of 
memorisation.  The  marking  of  a  candidate  should  be  measured  by 
the  reasoning  power  shown,  and  not  wholly  by  mere  correctness. 

IV.  It  is  further  ordered  that  a  copy  of  this  order  be  printed 
with  the  rules  for  the  admission  of  attorneys  and  counselors  at 
law:  that  a  copy  be  filed  in  the  office  of  the  Secretary  of  State 
and  that  a  copy  be  transmitted  to  the  presiding  justice  of  the 
Appellate  Division  of  the  Supreme  Court  in  each  judicial 
department.  R    M    BARBER, 

Clerk. 
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ADMISSIQ*  TO  THE  PAR  OF  PERSONS  WHO  HAVE  BEEN 
ENGAGED   IN   MILITARY   SERVICE. 

STATE  OF  NEW  YORK  IN  COURT  UF  44'i'E£Ui. 

On  application  duly  made  therefor,  it  is 

Ordered,  that  ip  all  cases  of  applicants  for  admission  to  the 
Bar,  where  it  shall  appear  that  the  applicant  is  a  graduate  of  a 
law  school  and  holds  a  degree  regularly  conferred  by  suen  school, 
and  it  shall  appear  that  such  applicant  has  been  engaged  ip  the 
military  or  naval  service  of  the  United  States  of  America,  lis 
a  member  of  the  national  guard  or  of  the  naval  militia  of  the 
State  of  New  York,  or  by  reason  of  voluntary  enlistment,  con- 
scription or  otherwise,  or  in  service  at  a  recognized  government 
military  training  camp,  or  as  a  member  of  the  naval  reserve 
corps,  or  in  the  ambulance  service  of  the  allies  in  Europe,  the 
time  ordinarily  required  by  th.e  la,w  school  from  which,  he  has 
graduated  and  received  his  degree  as  aforesaid  as  a  condition  of 
graduation  and  the  bestowal  of  such  degree  shall  be  credited  to 
nun,  although  it  may  appear  that  by  reason  of  bis  engagement  in 
the  said  military  or  naval  service  or  in  such  training  camp  or 
ambulance  service  some  of  the  time  ordinarily  required  for  gradua- 
tion <)r  f°r  obtaining  sucu  degree  has  been  waived  by  the  |aw 
school  granting  the  same.  The  time  sq  credited  for  such  service, 
however,  shall  not  exceed  one  year,  nor  snail  it  exceed  the  tjme 
allowed  by  the  school  from  which  he  graduateo*  and  roceivei|  his 
degree:   and 

Further  ordered,  that  in  all  cases  where,  after  an  applicant 
for  admission  to  the  Par  shall  have  commenced  his  period  of 
law  study,  either  in  a  law  school  or  law  office,  as  provided  by 
the  rqlcs  of  this  court  relating  to  admission  of  attorneys  and 
counselors  at  law,  it  shall  appear  that  such  applicant  has  boon 
engaged  in  the  military  or  naval  service  of  the  United  States  of 
America,  as  a  member  of  the  national  guard  of  the  State  of  New 
York,  or  by  reason  of  voluntary  enlistment,  conscription  or  other- 
wise, or  in  service  at  a  recognized  government  military  training 
cajnn  or  in  the  ambulance  service  in  Europe,  the  time  of  such 
service,  not  exceeding  one  year,  shall  be  included  as  part  of  the 
period  of  study  provided  for  by  Rules  VI  and  VII  relating  to  the 
admission  of  attorneys  and  counselors  at  law. 

This  order  shall  not  apply  to  persons  commencing  the  study 
of  law  subsequent  to  May  10.  11)1 7,  and  nothing  herein  contained 
shall  be  construed  as  exempting  an  applicant  for  admission  to 
the  Bar  from  taking  and  passing  the  examination  as  required 
bv  the  rules  of  this  court. 

Dated  May  10,  1M7. 

Ordered,  that  in  all  cases  where  after  tin1  applicant  shall  have 
commenced  his  period  of  law  study,  as  provided  by  the  titles  of 
this  court  relating  to  the  admission  of  attorneys  and  counselors 
at  law,  he  has  engaged  in  the  military  or  naval  service  of  the 
United  States  of  America,  in  connection  with  the  defense  and 
patrol  of  our  Mexican  border,  because  of  his  having  been  a 
member  of  the  National  (iiiard  of  the  State  of  New  York,  or 
otherwise,  the  time  of  such  service  shall  be  included  as  a  part  of 
the  period  of  study  required  by  Rules  VI  and  VII. 

Dated.  January  JH.  IWi. 

R.  M.  Barber.  Clerk. 
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GENERAL  RULES  OF  PRACTICE. 


SUPRBilB  COURT  RULES. 

Adopted  la  con  rent  ion  of  the  Justices  of  the  Supreme  Court  assign**!  to  the 
Appellate  Division  thereof,  held  at  Albany,  December,  1805,  pursuant  to 
Code  of  Civil  Procedure,  section  17;  amended  October  24,  1800;  October 
24,  1905;  April  30,  1010;  June  17,  1013. 

Rale  1.     Application  for  admission  a*  attorney*. 

Within  ten  days  after  the  first  day  of  January  in  each  year, 
the  Appellate  Division  in  each  department  shall  appoint  a 
Committee  on  Character  and  Fitness  of  not  less  than  three  for 
the  department,  or  may  appoint  a  committee  for  each  Judicial 
District  within  the  department,  to  whom  shall  be  referred  all 
applications  for  admission  to  practice  as  attorney  and  counselor 
at  law,  such  committee  to  continue  in  office  until  their  successors 
are  appointed.  To  the  respective  committees  shall  be  referred 
all  applications  for  admission  to  practice,  either  upon  the  cer- 
tificate of  the  State  IJoard  of  Law  Examiners,  or*  upon  motion 
under  Rule  2  of  the  Rules  of  the  Court  of  Appeals  for  the 
admission  of  attorneys  and  counselors  at  law.  The  committee 
shall  require  the  attendance  before  it,  or  a  member  thereof,  of 
each  applicant,  with  the  anldavit  of  at  least  two  practicing 
attorneys  acquainted  with  such  applicant,  residing  in  the  Judicial 
District  in  which  the  applicant  resides,  that  he  is  of  such  char- 
acter and  general  fitness  as  justifies  admission  to  practice,  and 
the  affidavit  must  set  forth  in  detail  the  facts  upon  which  the 
affiant's  knowledge  of  the  applicant  is  based,  and  it  shall  be  the 
duty  of  the  committee  to  examine  each  applicant,  and  the  com- 
mittee nlnst  be  satisfied  from  such  examination,  and  other  evi- 
dence that  the  applicant  shall  produce,  that  the  applicant  has 
such  qualifications  as  to  character  and  general  fitness  as  in  the 
opinion  of  the  committee  justify  his  admission  to  practice,  and 
no  person  shall  be  admitted  to  practice  except  upon  the  production 
of  a  certificate  from  the  committee  to  that  effect,  unless  the 
court  otherwise  orders. 

No  applicant  shall  be  entitled  to  receive  such  a  certificate 
who  is  not  able  to  speak  and  to  write  the  English  language 
intelligently,  nor  until  he  affirmatively  establishes  to  the  satis- 
faction of  the  committee  that  he  possesses  such  a#  character 
as  justifies  his  admission  to  the  Bar  and  qualifies  him  to  per- 
form the  duties  of  an  attorney  and  counselor  at  law. 

An  applicant  for  admission  to  practice  as  an  attorney  and 
counselor  at  law  on  motion,  under  the  provisions  of  Rule  2  of 
the  Rules  of  the  Court  of  Appeals  for  the  admission  of  attor- 
neys and  counselors  at  law,  must  present  to  the  court  proof  that 
he  has  been  admitted  to  practice  as  an  attorney  and  counselor 
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at  law  in  the  highest  court  of  law  in  another  state,  or  in  a 
country  whose  jurisprudence  is  based  upon  the  principles  of  tho 
common  law  of  England;  a  certificate,  executed  by  the  proper 
authorities,  that  he  has  been  duly  admitted  to  practice  in  such 
slate  or  country;  that  he  has  actually  remained  in  said  state  or 
country,  and  practiced  in  such  eourf  ay  attorney  aqd  eqpuselor 
at  law  for  at  least' five  years;  a  certificate  fruin  a  judge  of  such 
court  that  lift  has  been  duly  admitted  to  practice  and  has 
actually  continuously  practiced  as  an  attorney  and  counselor  at 
law  for  a  period  of  at  least  five  years  after  he  has  been  ad- 
mitted, specifying  the  name  of  the  place  or  places  in  which  he 
has  so  practiced  and  that  he  f\t\a  a.  gopd  character  as  such 
attorney.  Such  certificate  must  tie  duly  certified  by  the  clerk  of 
the  court  of  which  the  judge  is.  a  pieqiher,  and  the  «eal  of  \\\q 
cor.rt  must  be  attached  thereto.  He  must  ajso  prove  that  he  is 
a  citizen  of  the  United  States  and  has*  been  an  actual  resident 
of  the  State  of  New  York  for  at  least  six  months  prior  to  the 
making  of  thp  application,  giving  tip)  place  of  his  residence  \>y 
street  and  number,  if  such  there  be,  and  the  length  of  tunc 
he  has  been  such  resident.  He  shall  also  submit  the  affidavits 
of  two  persons  who  are  residents  of  the  judicial  district  ju 
which  he  resides,  one  of  whom  must  be' an  attorney  and  coun- 
selor at  law,  thill  he  is  of  sijcli  character  apd  general  'fitness 
as  justifies  admission  to  practice,  and  the.  affidavit  must  set 
forth  in  detail  the  facts,  upon  which  the  affiant's  knowledge  of 
the  applicant  is  base<l.     In  all   cases  the  applicant  must  appear 


in  person  before  the  court;  oh  the  motion  for  his  admission,  and 
also  before  the,  committee  op  character  and  fitnes^  for  the  district 
in    which    the   api)|ic;ijjo'n    is   nnuje.  • 


Rule    2.    Fftperp,    »ljcce    £lpfl$    iiitlp|:Memc;tf». 

The  papers,  in  cases  pending  in  the  Appellate  IMyisiqn,  shal)  b$ 
tiled  with  t|je  clerk  of  such  (}ivisioii  of  tjie  deparfment  in  which 
the  case  is  pending.  Ju  all  other  eases  where  no  provision  ia$ 
made  by  the  Code,  papers  in  the  Supreme  Court  shall  lie  fihid  U\ 
the  office  of  the  clerk  of  the  county  speeified  in  the  'complaint  ip$ 
the  place  of  trial,  in  Surrogate's  Courts,  in  the'  office  of  SifFr 
rogate;  in  other  epprts  of  record,  in  the  office  of  .tip*  respective 
clerks  thereof.  In  case  the  place  of  f rial  be  (.-hanged  to,  another 
county,  all  subsequent  papers  shaJl  be  filed  in  the  county  to  wliic.h 
such  change  is  made.  All  papers  served  or  filed,  mpst  ]>e  indorsed 
or  subscribed  with  tjie  name,  of  the  atjprnpy  or  attorneys,  p,r  tie. 
name  of  the  party  if  be  appears,  iu  person,  anp  his  pr  thpir  Qffiea 
address,  or  place  of  business. 

Rule  a.    Motion  imperii  |q  J>e  Nncclfled  In  prftp?  afni|  tffpf}; 
e||\»«'t    qlt    fnflurc    Jo    file;    f»iifr>-    of    orijer. 

When  any  order  is  entered,  all  the  papers,  used  or  read  on 
the  motion  on  either  side,  shall  be  specified  in  the  order,  anq 
shall  be  filed  with  the  clerk,  ffiuVss  already  on  file  or  otherwise 
ordered  by  the  court,  or  the  order  may  be  set  aside  as  irregular, 
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with  costs.  The  clerk  shall  not  enter  such  order  unless  the 
ulotlbii  papers  are  lileu,  and  u  bless,  the  order  is  signed  by  the 
justice  presiding  at  the  court  ut  which .  the  motion  wats  heard. 
IVUhU.  iiil  opinion  has  been  delivered  by  the  court,  it  shall  be  filed 
with  the  order  and  shall  be  considered  a  part  of  the  record  upon 
which  the  order  was  made;  at  id  if  the  order  does  not  state  the 
gmuints  Upon  which  it  was  made,  the  opiriou  may  be  considered 
to  ascertain  sheh  grdiinds. 

When  the  affidavits  and  papers  upon  n  non-enuinerated  motion 
are  required  by  law  or  bv  the  rules  of  the  court  to  be  tiled. 
and  the  order  to"  lit*  otlterKl  111  a  county  oilier  than' that  in  which 
the  inotioti  is  made,  till*  clerk  shall  deliver  to  the  party  pre- 
vailing in  the  motion,  unless  the  court  shall  otherwise  direct,  a 
certified  copy  bf  the  rough  nilhtttos;  sllowlng  what  papers  were 
used  or  read,  together  With  tile  affidavits  and  papers  used  or 
read  up<Hi  such"  itlotloil;  With  a  note  of  the  decision  thereon,  or 
tin*  order  directed  td  be  ohtered,  properly  certified.  It  shall  bo 
the.  duty  of  the,  parly  to  wlltini  sUch  papers  are  delivered  to 
cause  the  same  to  be  filWl,  rind  the  proper  order  entered  in  the 
proper  county  within  ten  days  thereafter,  or  the  order  tuay  be 
set  aside  as  Irregular,  with  eost.4.  (Amended  Apr.  14  101 0,  in 
effect  Sept.  1,    1010.) 

Rule  4.  I  mlertnkinflr  and  affidavit  in  proceed i n|t«  ft*r 
UijHririlbnii,  itttiichniehtj  drdett  at  arrertt  aiut  writ  to  he 
tfled. 

Except  where  otherwise  expressly  Jlrorided  by  Irtw,  it  shall  be 
the  duty  of  the  attorney  of  tne  riarty  required  to  give  a  bond  or 
undertaking  td  forthwith  file  the  same:  with  the  proper  clerk;  and 
in  eafte  such  bonds  and  undertakings  shall  not  be  so  filed,  any 
party  to  the  action  Or  special  prdceedlng,  or  itther  persons  inter- 
ested, small  be  at  liberty  to  move  the  cdurt  to  vacate  the  pro- 
ceedings or  order  as  if  no  bond  or  uiidertakidg  had  been  given. 
It  shall  also  be  the  duty  bf  tilt*  attorney  to  file  the  petition  or 
affidavit  upon  which  art  injunction,  attaehrilent,  drder  of  arrest, 
or  writ,  has  beeji  granted  within  ten  days  aft  eh  the  same  shall 
huvb  been  served.  In  case  of  a  failure  so  to  file  such  petition  or 
affidavit,  the  opposing  party  may  move  to  vacate  the  order,  war- 
rant or  writ;  a  fill  the  sUmo  shall  be  vaerited  by  the  court  or  judge 
era  it  tin?  the  same,  unless  for  proper  cause  shown1  titne  to  file  the 
same  shall   be  extended. 

ftule  3;  SoreHeK,  JuMtlflcnttnh  df  txiiidm  to  be  acknowl- 
edged: 

Whenever  a  .Justiee  or  dtHef  dffleer  approves  of  the  security  to 
1a»  given  in  iihy  east*,  or  reports  upon  its  sufficiency,  It  shall  be 
his  duty  to  require  personal  sureties  td  jbstify.  or,  if  the  security 
offered  'te  by  way  bf  mortgage  <)ii  real  estate,  to  require  proof  of 
tlie  value  of  such  real  estate.  And  all  bohds  and  Undertakings 
and  other  securities  in  writing,  shall  be  duly  proved  or  acknowl- 
edged In  Hfce  manner-  an  deeds  of  real  estate,  before  the  same 
shall    be    received    b*r   filed. 

In  no  ease  shall  an  attorney  or  colmsclor  be  surety  on  riny 
undertaking  dr  bond  required  by  la>.\  Or  by  these  rules,  or  by  any 
order  »>f  a  Wttirt  or  jtidge,  in  Auy  :letion  or  proceeding,  or  be  bail 
in  auy  civil  dt  crimiiiul  case,  or  proceeding. 
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Rale  6.    Sheriff**   return,   how   compelled. 

At  any  time  after  the  day  when  it  is  the  duty  of  the  sheriff,  or 
other  officer,  to  return,  deliver,  or  file  any  process  or  other  paper, 
by  the  provisions  of  the  Code  of  Civil  Procedure,  or  by  these 
rules  of  the  courts,  any  party  entitled  to  have  such  act  done,  ex- 
cept where  otherwise  provided  by  law,  may  serve  on  the  officer  a 
notice  to  return,  deliver,  or  file  such  process,  or  other  paper  as 
the  case  may  be.  within  ten  days,  or  show  cause,  at  a  Special 
Term  to  be  designated  in  said  notice,  why  an  attachment 
should  not  issue  against  him. 

Rale   7.    Bookn   to   be  kept   by  cleric  of  coarta. 

The  clerk  of  the  Appellate  Division  in  each  department  shall 
keep : 

1.  A  book,  properly  indexed,  in  which  shall  be  entered  the  title 
of  all  actions  and  proceedings  which  are  pending  in  that  court, 
and  all  actions  or  special  proceedings  commenced  in  the  Appellate 
Division  with  entries  under  each,  showing  the  proceedings  taken 
therein  and  the  final  disposition  thereof. 

2.  A  minute  book,  showing  the  proceedings  of  the  court  from 
day  to  day. 

3.  A  remittitur  book,  containing  the  final  order  made  upon  the 
decision  of  each  case,  a  certified  copy  of  which  shall  be  trans- 
mitted to  the  proper  clerk  as  required  by  the  Code  of  Civil 
Procedure. 

4.  A  book,  properly  indexed,"  in  which  shall  be  recorded  at  large 
all  bonds  or  undertakings  filed  in  his  office,  with  a  statement  of 
the  action  or  special  proceeding  in  which  it  is  given,  and  a  state- 
ment of  any  disposition  or  order  made  of  or  concerning  it. 

5.  A  book,  properly  indexed,  which  shall  contain  the  name  of 
each  attorney  admitted  to  practice,  with  the  date  of  his  ad- 
mission, and  a  book,  properly  indexed,  which  shall  contain  the 
name  of  each  person  who  has  been  refused  admission  or  who 
has  been  disbarred  or  otherwise  disciplined  or  censured  by  the 
court.  The  clerk  of  each  department  shall  transmit  to  the  clerk 
of  the  Court  of  Appeals  and  to  the  clerks  of  the  other  depart- 
ments the  names  of  all  attorneys  who  have  been  admitted  to 
practice,  the  names  of  all  applicants  who  have  been  refused 
admission,  and  the  names  of  all  attorneys  who  have  been  dis- 
barred, disciplined  or  censured  by  the  court.  The  clerk  of  each 
department  is  directed  to  enter  in  the  proper  book  the  name  of 
each  attorney  who  has  been  admitted  to  practice,  with  date  of 
his  admission,  and  the  name  of  each  person  who  has  been  re- 
fused admission  or  has  been  disciplined,  with  the  date  of  such 
refusal  of  admission  or  discipline,  received  from  the  other  de- 
partments of  the  state,  together  with  the  date  when  and  de- 
partment wherein  the  order  was  made.  (Subd.  added  Apr.  1, 
1910.  in  effect  Sept.  1,  11)10.) 

The  clerks  of  the  other  courts  shall  keep  in  their  respective 
offices,  in  addition  to  the  "  judgment  book  "  required  to  be  kept 
by  the  Code  of  Civil  Procedure: 

"l.  A  book,  properly  indexed,  in  which  shall  be  entered  the  title 
of  all  civil  actions  and  special  proceedings,  with  proper  entries 
under  each  denoting  the  papers  filed  and  the  orders  made  and 
the  steps  taken  therein,  with  the  dates  of  the  several  proceedings. 

2.  A  book  in  which  shall  be  entered  at  large  each  bond  and 
undertaking  filed  in  his  office,  with  a   statement  showing  when 
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filed   and  a   statement  of  any  disposition  or  order  made  of  or 
concerning  it. 

3.  Such  other  books,  properly  indexed,  as  may  be  necessary  to 
enter  the  minutes  of  the  court,  docket  judgments,  enter  orders 
and  all  other  necessary  matters  and  proceedings,  and  such  other 
books  as  the  Appellate  Division  in  each  department  shall  direct. 

Rale   8.    Judgments,   entering*  and   docketing   of. 

Judgments  shall  only  be  entered,  or  docketed,  in  the  offices  of 
the  clerks  of  the  courts  of  this  State,  within  the  hours  during 
which,  by  law,  they  are  required  to  keep  open  their  respective 
offices  for  the  transaction  of  business,  and-  at  no  other  time. 

Rule  9.  Subpoena  dace*  tecum  against  public  depart- 
ment or  ©Ulcer j  by  whom  issued;  -when  prcduetlon  of 
books  and  paper*  not  required ;  production  of  copy}  coat*. 

No  subpoenas  duces  tecum  requiring  a  library  association  or 
corporation;  a  public  officer;  a  department  of  a  municipal  cor- 
poration, or  other  public  officer  or  department,  to  produce  on  the 
trial  of  an  action  or  special  proceeding  before  a  court  or  referee, 
books,  papers  or  other  documents  or  writings  in  its  or  his  pos- 
session, shall  be  issued  except  by  a  justice  of  the  Supreme 
Court  in  the  District  in  which  the  library  or  department  is 
located  or  the  public  officer  is  employed,  or  a  judge  of  the  court 
in  which  the  action  or  special  proceeding  is  pending,  and  except 
upon  one  day's  notice  to  the  library,  officer,  corporation  or  head 
of  the  department  having  possession  of  the  books,  papers  or  other 
documents  or  writings  and  also  to  the  opposing  party  or  his 
attorney.  The  justice  or  the  judge  to  whom  the  application  is 
made  shall  not  require  the  production  of  such  books,  papers  or 
other  documents  or  writings  before  a  court  or  referee,  when  a 
stipulation  between  the  attorneys  or  a  copy  thereof,  duly  verified, 
will  in  his  opinion  serve  the  purpose  of  such  production,  and  he 
may  impose  such  other  conditions  as  may  in  his  opinion  be 
reasonable.  Upon  the  refusal  of  a  party  to  such  an  application 
to  make  such  stipulation  when  required  so  to  do,  the  justice 
or  the  judge  (to  whom  the  application  for  a  subpoena  duces 
tecum  is  made)  may  impose  upon  such  party  the  actual  cost  or 
expense  incurred  in  producing  the  books,  papers  or  other  docu- 
ments or  writings  in  accordance  with  the  subpoena,  in  addition 
to  the  fees  now  required  by  law  upon  the  service  of  a  subpoena. 
(Added  June  17.  1913.  in  effect  November  1,  1913.  Former 
Rule   IX  -repealed  April  30,  1910.) 

Rule  lO.  Change    of   attorney*. 

An  attorney  may  be  changed  by  consent  of  the  party  and  his 
attorney,  or  upon  application  of  the  client  upon  cause  shown  and 
upon  such  terms  as  shall  be  just,  by  the  order  of  the  court  or  a 
Judge  thereof,  and  not  otherwise. 

Rale  11.    Agreements  between  parties  or  attorneys  to  be 
In   writing-. 

No  private  agreement  or  consent  between  the  parties  or  their 
attorneys,  in  respect  to  the  proceedings  in  a  cause,  shall  be  bind- 
ing, unless  the  same  shall  have  been  reduced  to  the  form  of  an 
order  by  consent,  and  entered,  or  unless  the  evidence  thereof  shall 
be  in  writing,  subscribed  by  the  party  against  whom  the  same 
\hall  be  alleged,  or  by  his  attorney  or  counsel. 
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ftnlc  IS.    Content*  to  payment  of  nioney  out  of  conrt. 

All  consents  pruviding  for  the  payment  of  money  out  of  court 
shall  be  acknowledged  before  an  officer  authorized  to  take  the 
nckuowlodgttierit  of  deeds,  acediiipaniecl  with  proof  of  the  identity 
of  the  applicant  ffom  .some  person*  other  than  the  apfrlieaiit,  be- 
fore iihy  order  Is  gfatitod  tliereofl. 

ijtnle  13.    Order*  of  arrest/  injunction  or  attachment. 

Every  order  of  arrest,  as  well  as  every  injunction  or  attach- 
ment, shall  briefly  state  the  grounds  on  which  it  is  granted. 

Rule  14.    Discovery  of  books,  papers  and  documents. 

Applications  uniy  be  made,  in  the  manner  provided  ,bjr  law  to 
compel  the  product  idn  aiid  discovery  or  inspection  with  copy  of 
books,  papers  and  documents  relating  to  the  merits  of  any  civil 
action  pending  iii  court  or  of  any  defense  of  such  actidn,  In  the 
following  .cases:  , 

1.  By  the  plaintiff,  to  compel  the  discovery  of  books,  papers  or 
documents  in  the  possession  or  under  the, control  of  the  defendant, 
which  may  be  necessary  to  enable  the  plaintiff  to  frame  his  com- 
plaint, or  to  answer  any  pleading  of  the  defendant. 

2.  By  the  defendant,  to  compel  the  like  discovery  of  books, 
papers  or  doeunients  in  the  possession  or  under  the  control  of  the 
plaintiffs,  which  may  be  necessary  to  enable  the  defendant  to 
answer  any  pleading  df  the  plaintiffs. 

3.  Either  party  may  be  compelled  to  make  discovery  of  any 
book,  document,  record,  article  or  property  in  his  possession  or 
under  his  control,  or  in  the  possession  of  his  agent  or  attorney, 
upon  its  appearing  to  the  satisfaction  of  the  court  that  such  book, 
document;  record,  article  or  property  is  material  to  the  decision 
of  the  action"  or  special  proceeding,  or  some  motion  or  application 
therein,  or  is  competent  evidence  in  the  case,  or  an  inspection 
thereof  is  necessary  to  enable  a  party  to  prepare  for  trial. 

Rule  15.    Form  of  application  for  discovery  of  books. 

The  moving  papers  upon  the  application  for  such  discovery  or 
inspection  shall  state  the  facts  and  circumstances  on  which  the 
same  is  claimed,  and  shall  bo  verified  by  affidavit  stating  that 
the  -books,  papers,  articles,  property,  and  documents  whereof  dis- 
covery or  inspection  is  sought  are  not  in  the  possession  or  under 
the  control  of  the  party  applying  therefor,  but  are  in  the  posses- 
sion or  under  the  control  of  the  party  against  whom  discovery  is 
sought  or  his  agent  or  attorney.  The  party  applying  shall  show- 
to  the  satisfaction  of  the  court  or  judge  the  materiality  an<f 
necessity  of  the  discovery  or  itisj>eetion  sought,  the  particular  In- 
formation which  he  refjtifres,  and  in  the  case  of  books  and  p&P<*rR» 
that  there  are  entries  therein  as  to  the  matter  of  which  he  seeks 
a  discovery  or  inspection. 

Rule  lft.    Contents  of  Order;  stay  of  proceedings* 

The  Order  for  granting  the  application  shall  specify  the  mode 
in  which  the  discovery  or  inspection  is  to  be  made,  which  may 
be  either  by  requiring  the  party  to  deliver  sworn  copies  of  the 
matters  to  be  discovered,  of  to  allow  an  inspection  with. copy,  or 
by  requiring  him  to  lifuduee  and  deposit  the  same  with  the  clerk* 
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unless  otherwise  directed  in  #lg  order.  The  order  shnl|  also 
specify  the  time  within  which  the  discovery  or  inspection'  is  to  be 
made,  and  when  papers,  artjeles  or  property  are  required  to  lie 
deposited  pr  inspected,  the  oreiir  ii]ii\\\  specify  the  time  |he  de- 
posit or  the  opportunity  for  insppctiqp  shall  continue- 

The  court  or  judge  may  direct  that  fjp»  qrp"er  directing  the  dis- 
covery pr  inspection  spall  pperate  as  a  'stay  pf  all  pi  her  nroeeeiV 
ings  in  the  cause,  either  in  w}iqle  pr  JW  part,  until  such  order  t»hn|I 
have  been  conjpljed  with  qr  yac#tefl.  (^8  amended  October  'J4, 
1SQQ.) 

Rule  17.  Application  *<«•  f*  *ubpoen«.  tp  compel  the  »t- 
tenaance  of  a  wltneiui  tp  pbff^in  teytiniftny  qitjler  deposi- 
tion* tnkeii  wifhlp  the Stftte  fgr  u«e  Ayftlipu*  the  '  gtutv, 
and   proceed fn'prH  <he£eon'. 

The  petition  prescribe^  by  gertiqn  pi  5  of  the  Cqde  qf  Civil 
Procedure  must  state'  generally  the  pafure  qf  tfte  nctjop  pr  pro- 
ceeding in,  which  thp  fet>timtpuy  is  s^ughf  tq  be  taken,  ami  that 
the  iestiroqpy  of  a  Witney  is  'material  to  thp  issues,  presented  W 
such  action  qr  proceeding,  $i)\\  shall  spt  forth  flip  spbstance  of, 
or  have  annexed  theretp,  a  popy  pf,  thp  comnpssiqn,  order,  notice, 
consent  or  other  authority  ujidur  wipcb  the  dcppsjtiuu  is  taken. 
In  case  of  an  application  for  a  subpoena  to  compel  t  lie 'production 
of  bopl>s  qr  papers,  t|ie  petjtiqn  shalj  specify  the  particular  books 
or  papers  the  production  of  which  is  sought,  and  show  that  such 
hooks  pr  papers  are  in  thp  ppssession.  of  or  under  the  control  of 
the  witness  and  are  material  upon  thp  issues  presented  in  the 
action  fir  special  proceeding  in  which  the  deposition  of  the  witness 
is  sought  tp  be  taken.  {Jnless  the  court  or  Judge  is  satisfied  that 
the  application  is  npide  in-  good  faith  to  obtain  testipiony  within 
sections  914  and  015  of  the  Code  of  Civil  Procedure,  he  shall 
deny  the  application.  Where  the  subpoena  directs  the  produc- 
tion of  books  or  papers,  it  shall  specify  the  particular  books  or 
papers  to  be  produced',  and  shall  specify  whether  the  witness  is 
required  to  deliver  sworn  copies  of  such  books  or  papers  to  the 
commissioner,  or  t%  produce  the  original  thereof  and  deposit  .the 
same  with  the  commissioner.  This  subpoena  must  be  served  upon 
the  witness  at  least  two  days,  or  in  case  pf  a  subpoena  requiring 
the  prpdnction  of  books  or  papers,  at  least  Five  days  before  the 
day  611  which  the  witness  slutll  1>e  commanded  to  appear.  A  party 
to  an  action  or  proceeding  lq  which  a  deposition  is  sought  to  be 
taken,  or  a  witness  subpoenaed  t°  aft(>nd  and  give  his  deposition 
may  apply  to  the  cpqrt  to  vacate  or  iqodify  sqch  subpoena. 

TTpon  proof  by  affidavit  that  a  persqp  to  whom  a  subpoena  was 
i«sqo4  h*i§  fajled  or  fpfufroq  to  obey  such  subpoena:  to  be  duly 
sworn  or  affirpied;  tP.  frstify'qr  'npsyver  a  question  or  questions 
propounded  to  him;  fq  prpducp  *\  book  or  paper  which  be  has  been 
subpoenaed  to  produce,  or  to  subscribe  to  his  deposition  when 
correctly  taken  down,  a  Justice  of  thp  Sppreme  Court  <>T  a  County 
Judge  shall  gra^t  an  order  requiring  such  person  to  snow  cause 
bffore  the  Supreme  Court,  at  a  time  and  place  specified,  why  In- 
should  not  appear;  be  sworn  or  affirmed:  testify:  answer  a  ques- 
tion or  questions  propounded:  produce  a  J>n,,k  <>r  paper;  or  sub- 
scribe to  his  deposition,  as  the  case  may  be.  Snrh  affidavit  shall 
also  set  fortji  the  nature  of  the  a?tion  or  special  proceeding  in 
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which  the  testimony  is  sought  to  be  taken,  and  a  copy  of  the 
pleadings  or  other  papers  defining  the  issues  in  such  action  or 
special  proceeding,  or  the  facts  to  be  proved  therein.  Upon 
the  return  of  such  order  to  show  cause,  the  Supreme  Court  shall 
upon  such  affidavit  and  upon  the  original  petition,  and  upon  such 
other  facts  as  shall  appear,  determine  whether  such  person  should 
be  required  to  appear;  be  sworn  or  affirmed;  testify;  answer  the 
question  or  questions  propounded;  produce  the  book  or  paper,  or 
subscribe  to  his  deposition,  as  the  case  may  be,  and  may  prescribe 
such  terms  and  conditions  as  shall  seem  proper.  Upon  proof  of 
a  failure  or  refusal  on  the  part  of  any  person  to  comply  with  any 
order  of  the  court  made  upon  such  determination,  the  court  or 
judge  shall  make  an  order  requiring  such  a  person  to  show  cause 
before  it  or  him  at  a  time  and  place  therein  specified,  why  such 
person  should  not  be  punished  for  the  offense  as  for  a  contempt. 
Upon  the  return  of  the  order  to  show  cause  the  questions  which 
arise  must  be  determined  as  upon  a  motion.  If  such  failure  or 
refusal  is  established  to  the  satisfaction  of  the  court  or  judge 
before  whom  the  order  to  show  cause  is  made  returnable,  the 
court  or  judge  shall  enforce  the  order  and  prescribe  the  punish- 
ment as  in  the  case  of  a  recalcitrant  witness  in  the  Supreme 
Court.    (As  amended  October  24,  1899.) 

Rule  18.  Proof  of  service  of  summons  by  persons  other 
than  sheriff ;  In  divorce  cases. 

Where  personal  service  of  the  summons  and  of  the  complaint, 
or  notice,  if  any  accompany  the  same,  shall  be  made  by  any 
other  person  than  the  sheriff,  it  shall  be  necessary  for  such  person 
to  state  in  his  affidavit  of  service  his  age,  or  that  he  is  more  than 
twenty-one  years  of  age;  when  and  at  what  particular  place,  and 
in  what  manner  he  served  the  same;  and  that  he  knew  the  person 
served  to  be  the  person  mentioned  and  described  in  the  summons 
as  defendant  therein,  and  also  to  state  in  his  affidavit  that  he 
left  with  defendant  such  copy,  as  well  as  delivered  it  to  him.  No 
such  service  shall  be  made  by  any  person  who  is  less  than  eighteen 
years  of  age. 

In  actions  for  divorce,  or  to  annul  a  marriage,  or  for  separate 
maintenance,  the  affidavit,  in  addition  to  the  above  requirements, 
shall  state  what  knowledge  the  affiant  had  of  the  person  served 
being  the  defendant  and  proper  person  to  be  served,  and  how  he 
acquired  such  knowledge.  The  court  may  require  the  affiant  to 
appear  in  court  and  be  examined  in  respect  thereto,  and  when 
service  has  been  made  by  the  sheriff,  the  court  must  require  the 
officer  who  made  the  service  to  appear  and  be  examined  in  like 
manner,  unless  there  shall  be  presented  with  the  certificate  of 
service  the  affidavit  of  such  officer,  that  he  knew  the  person 
served  to  be  the  same  person  named  as  defendant  in  the  summons, 
and  shall  also  state  the  source  of  his  knowledge. 

Rule  19.    Pleadings,  to  be  folloed. 

Every  pleading,  deposition,  affidavit,  case,  bill,  exceptions,  re- 
port, paper,  order  or  judgment  exceeding  two  folios  in  length, 
shall  be  distinctly  numbered  and  marked  at  each  folio  in  the 
margin  thereof,  and  all  copies  either  for  the  parties  or  the  court 
shall  be  numbered  or  marked  in  the  margin,  so  as  to  conform  to 
the  original  draft  or  entry  and  to  each  other,  and  shall  be  in- 

82 


GENERAL  RULES  OF  PRACTICE.      Rules  20,  21 

dorsed  with  the  title  of  the  cause.  All  the  pleadings  and  other 
proceedings  and  copies  thereof  shall  be  fairly  and  legibly  written 
or  printed,  and  if  not  so  written  or  printed  and  folioed  and  in- 
dorsed as  aforesaid,  the  clerk  shall  not  file  the  same,  nor  will  the 
court  hear  any  motion  or  application  founded  thereon. 

All  pleadings  and  other  papers  in  an  action  or  special  proceed- 
ing served  on  a  party  or  an  attorney.'or  filed  with  the  clerk  of  the 
court,  must  comply  with  section  790  of  the  Code  of  Civil  Pro- 
cedure and  must  be  written  or  printed  in  black  characters;  and 
no  clerk  of  the  court  shall  file  or  enter  the  same  in  his  office  un- 
less it  complies  with  this  rule.  The  party  upon  whom  the  paper 
is  served  shall  be  deemed  to  have  waived  the  objection  for  non- 
compliance with  this  rule  unless  within  twenty-four  hours  after  ' 
the  receipt  thereof  he' returns  such  papers  to  the  party  serving  the 
same  with  a  statement  of  the  particular  objection  to  Its  receipt; 
hut  this  waiver  shall  not  apply  to  papers  required  to  be  filed  or 
delivered  to  the  court. 

It  shall  be  the  duty  of  the  attorney  by  whom  the  copy  plead- 
ings shall  be  furnished  for  the  use  of  a  court  on  trial,  to  plainly 
designate  cm  each  pleading  the  part  or  parts  thereof  claimed  to  be 
admitted  or  controverted  by  the  succeeding  pleadings.  (As 
amended  October  24,  1899.) 

Rule  20.   Service  and  settlement  of  Interrogator! en. 

Interrogatories  to  be  annexed  to  a  commission  Issued  under  arti- 
cle second  of  title  three,  chapter  nine,  of  the  Code  of  Civil  Proced- 
ure shall  be  served  within  ten  days  after  the  entry  of  the  order,  al- 
lowing the  commission.  Cross-interrogatories  shall  be  served 
within  ten  days  after  the  service  of  the  interrogatories,  unless  a 
different  time  is  fixed  therefor  by  the  order  allowing  the  commis- 
sion. In  case  a  party  shall  fail  to  serve  such  cross-interrogatories 
within  the  time  limited  therefor,  he  shall  be  deemed  to  have  waived 
his  Tight  to  propound  cross-interrogatories  to  the  witness  to  be  ex- 
amined under  the  commission.  Either  party  may,  within  two 
days  after  the  service  of  the  cross-interrogatories  or  within  two 
days  after  the  time  to  serve  cross-interrogatories  has  expired, 
serve  upon  the  opposing  party  a  notice  of  settlement  of  the  in- 
terrogatories and  cross-interrogatories  before  a  Justice  of  the 
court  or  County  Judge.  The  time  at  which  such  interrogatories 
or  cross-intei  rogatories  shall  be  noticed  for  settlement  shall  be  not 
less  than  two  nor  more  than  ten  days  after  the  service  of  the 
notice.  If  neither  party  serves  such  a  notice  within  the  time 
limited  therefor,  the  interrogatories  and  cross-interrogatories  are 
to  be  deemed  settled  as  served  and  shall  be  so  allowed  without 
notice.     (As  amended  October  24,  1899.) 

Rule  21.     Non-enumerated   motion*;  noticing*  of. 

Non-enumerated  motions,  in  the  Supreme  Court,  except  in  the 
first  and  second  districts,  and  motions  noticed  to  be  heard  in  Erie 
county,  shall  be  noticed  for  the  first  day  of  the  term  or  sitting  of 
the  court,  accompanied  with  copies  of  the  affidavits  and  papers 
on  which  the  same  shall  be  made,  and  the  notice  shall  not  be  for 
a  later  day,  unless  sufficient  cause  he  shown  (and  contained  in  the 
affidavits  served),  for  not  giving  notice  for  tlie  first  day.  In  other 
courts  such  motions  may  be  made  on  any  day  designed  by  the 
Judges  tnereof.  In  the  Appellate  Division  such  motions  may  be 
noticed  for  any  motion  day  in  the  term. 
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Riilf?   22.      <I»MP*»   *ff   "trlfcP   Pfl*   lrce|qvai»|   matter*  no- 
tice of. 

amotions  fo  strike  put  Pf  any  p|Qadin.g  matter  alleged  tp  be 
irrelevant,  redundant  pr  scandalous,  and  motjuns  tt>  corrupt  a 
pleading  on'  tbe  ground  of  }fs  being  "  sp  iudetinite  oc  uncertain 
that  tjie  jireeiso  meaning  qr  application  is  not  apparent,"  must 
be  noUpi.'d  before  demurring,  qr  answering  the  pleadUir  and  within 
twenty  days;  from  t|ie  service  thereof.  Tlie  time  tQ  make  such 
motion  sjial)  not  lie  extondej}  unless  nptice  of  \\u  application  for 
such  extension,  stamps  the  time  and  place  thereof,  oft  least  two 
days  shall  tip  given,  to  the  adverse  party. 

ftule  23.     i\iua^yit«  of  mefUa. 

All  motions  for  relief  to  which  a  party  is  not  entitled  as 
matter  qf  right  shall  be  made  upon  papers  showing  merits,  and 
the  good  faith  of  t}ie  prosecution  or  defense,  wuicfe  maS"  be 
shown  by  any  proof  that  shall  satisfy  the  court.  (Amended  Apr. 
},  1U1U,  iu  effect  Sept.  1,  1U10.) 

Hijle  24.     Affidavit  Ii»f  qrfjer  c^teqflJup  tjpte* 

No  order  extending  a  defendant's  time  to  auswer  or  demur, 
or  the  plaintiff's  time  to  reply  to  a  counterclaim*  shall  be 
granted,  unless  the  party  applying  for  such  order  presents  to 
the  judge  to  whom  |ho  amdicutiou,  |g  made  an  atlidavjt  qf  the 
attorney  or  counsel  retained  to  defend  the  action  t{pit  troii}  the 
statement  of  tho  case  made,  to  n,im  by  the  defendant  he.  verily 
believes  that  the  defendant  has  a  good  ami  substantial  defense 
unon  th-»  merits  to  the  cause  of  action  set  forth  iu  the  cpin- 
plaint,  or  to  some  part  thereof,  or  an  affidavit  of  the  attorney 
or  counsel  for  the  plaintiff,  that  from  the  statement  of  phe  ease 
made  to  him  by  the  plaintiff  ho  verily  believes  that  the  plainfiflf 
has  a  good  and  substantial  defense  upon  the  merits  to  tf)& 
cause  of  action  set  forth  as  a  countei claim,  or  to  some  part 
thereof,  as  the  case  may  be.  The  allidavjt  snail  also  state  tUe 
cause  of  action  and  the  relief  demanded  iu  the  complaint  and, 
where  a  counterclaim  has  been  interposed*  the  cause  of  action 
alleged  as  a  counterclaim  and  the  relief  demanded  in  the  answer; 
and  whether  any  and  what  extension  or  extensions  of  time  to 
answer,  demur  or  reply  by  stipulation  or  order  have  "been 
granted. 

When  the  time  to  serve  any  pleading  has  been  extended  by 
stipulation  or  order  for  twenty  days,  no  further  time  shall  be 
granted  by  order,  except  upon  two  days*  notice  to  the  adverse 
party  of  the  application  for  such  order.  (Amended  Apr.  1,  1U1CL 
in  effect  Sept.  1,  1U10.) 

Kuli'  25.  Kx  pnHo  application  to  poufqin  statement  ^  to 
previous    application. 

Whenever  application  is  made  ex  parte  on  affidavit  to  a  JudgO 
or  court  iur  an  order,  the  aJiidavit  shall  state  whether  any  pre- 
vious application  Jujn  been  made  for  such  order,  and,  if  made,  tQ 
what  court  or  Judge,  and  what  order  or  decision  was  made 
thereon,  and  what  in  w  facts,  if  any,  are  claimed  to  be  sbo>vn. 
For  failure  to  <  omply  with  this  rule,  any  order  made  on  such  ap- 
peal ion  may  he  revoked  or  scj  aside.  This  rule  shall  apply  to 
proceedings  supplenu  nlaiy  to  execution,  and  to  every  application 
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for  an  order  or  judgment  made,  in  any  action  or  special  pro- 
ceeding. 

Rule  20.     Application  for  jutignietit  on  failure  tb  ttiiM^ver. 

When  the  plaintiff  in  an  action  in  the  Supreme  Court  is  enti- 
tled to  judgment  upon  the  failure  of  the  defendant  to  answer  the 
complaint;  and  the  relief  demanded  requires  application  to  l>o 
made  to  the  court,  such  application  may  be  made  at  any  Special 
Term  lh  the  district  embracing  the  county   in   which  the  action  >* 

is  triable,  or,  except  in  the  first  district,  in  an  adjoining  county;  * 

such  application,  except  in  the  first  judicial  district,  may  also  be 
made  at  a  Trial  Term  in  the  county  in  which  the  action  is  triable. 
When,  a  reference  or  writ  of  inquiry  Khali  be  ordered  the.  same  V 

shall   be  executed  in  the  county  in  which   the  action   is  triable,  N|j 

unless  the  court  shall  otherwise  order.  In  the  lust,  judicial  dis- 
trict; every  motion  or  application  for  an  order  or  judgment  where 
notice  is  necessary*  nlust  be  made  to  the  Special  Term  for  the 
hearing  of  motions,  and  where  notice  is  not  necessary,  to  the 
Special  Term  for.  the  transaction  of  ex  parte  business,  except 
where  other  provision  la  expressly  made  by  law,  or  the  general 
or  special  rules  of  practice.  In  the  county  of  Kings  all 
anch  applications  shall  be, made  at  the  Special  Term  for  the  hear- 
ing of  motions.  Any  order  or  judgment  granted  in  violation  of 
this  provision  Shall  be  vacated  by  the  Special  Term,  at  which  the 
application  should  have  been  made,  or  by  the  Appellate  Division 
of  the  Supreme  Court;  and  no  order  or  judgment  granted  in 
violation  of  this  rule  shall  be  entered  by  the  clerk. 

Rule  27.     Order*  granted  on  petitions,  contents  tuny  be 
docketed. 

Orders  granted  on  petitions,  or  relating  thereto,  shall  refer  to 
such  petitions  by  the  names  iuid  descriptions  of  the  petitioners 
and  the  date  of  the  petitions,  if  the  same  be  dated,  without  re- 
citing or  fiettimr  forth  the  tenor  or  substance  thereof  unneces- 
sarily. Any  order  or  judgment  directing  the  payment  i»r  money, 
or  affecting  the  title  to  property,  if  founded  on  petition,  where 
no  complaint  is  filed,  may,  at  the  request  of  any  party  interested, 
be  enrolled  and  docketed,  as  other  judgments. 

Rale  Stt*.     Inquests,  when  taken* 

(Re'ifedled  Apr.  1,  1910*  in  effect  Sept.  1,  1910.) 

Rale  21).     Opening  Of  counsel*  e±anifnati6n  of  witnesses 
ana  sttihniinjg  up. 

In  the  trial  of  civil  causes.  Unless  the  justice  presiding  or  the. 
referee  <diall  otherwise  direct,  each  party  shall  open  hi*  ease 
before  any  evidence  is  introduced,  and,  except  by  special  per- 
mission of  the  court,  tlo  other  opening  by  either  party  shall  there- 
after be  permitted. 

On  the  trial  of  Issues  of  fact,  one  counsel  only  on  each  side. 
shall  examine  or  cross-examine  d  witness,  who  shall  not  repeat 
the  answer  or  answers  of  such  witness  at  the  time  he  shall  be 
under  examination.  One  counsel  only  on  each  side  shall  sum  tip 
the  cause,  and  he  snail  not  occupy  more  than  one  hour,  and 
th*»  testimony,  if  taken  down  in  writing,  shall  be  written  by  some 
person  other  than  the  examining  counsel;  but  the  judge  who  holds 

83 
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the   court   may   otherwise   order,   or  dispense   with  this  require- 
ment. 

While  addressing  the  court,  examining  witnesses  or  summing 
up,  counsel  shall  stand.  (Amended  Apr.  1,  1910,  in  effect  Sept. 
1,  1910.) 

Rule  80.  Non-snlt  before  referee  |  referee's  report; 
teiitlmony  In  reference*  other  than  for  trial  of  Issues;  ex- 
ceptions, when  filed* 

On  a  hearing  before  a  referee  or  referees,  the  plaintiff  may 
submit  to  a  non-suit  or  dismissal  of  his  complaint,  or  may  be 
non-suited,  or  his  complaint  may  be  dismissed,  in  like  manner 
as  upon  a  trial,  at  any  time  before  the  cause  has  been  finally 
submitted  to  a  referee  or  the  referees  for  their  decision;  in 
which  case  the  referee  or  referees  shall  report  according  to  the 
fact,  and  judgment  may  thereupon  be  perfected  by  the  defendant. 

In  references  other  than  for  the  trial  of  the  issues  in  an  action, 
or  for  computing  the  amount  due  in  foreclosure  cases,  the  testi- 
mony of  the  witnesses  shall  be  signed  by  them;  the  report  of 
the  referee  shall  be  filed  with  the  testimony,  and  a  note  of  the 
day  of  the  filing  shall  be  entered  by  the  clerk  in  the  proper 
book,  under  the  title  of  the  cause  or  proceeding.  At  any  time 
after  the  report  is  filed  either  party  may  bring  on  the  action  or 
proceeding  at  Special  Term  on  notice  to  the  parties  interested 
therein.     (Amended  Apr.  1,  1910,  in  effect  Sept.  1,  1910.) 

Rnle  31.  Motion  for  new  trial,  where  made;  ease  or 
exceptions,  -when  necessary. 

When  an  order  grants  or  refuses  a  new  trial,  except  on  the 
exceptions  taken  during  the  trial,  it  shall  specify  the  grounds 
uiKHi  which  the  motion  was  made  and  the  ground  or  grounds  upon 
which  it  was  granted.  In  all  actions  where  either  party  is 
entitled  to  have  an  issue  or  issues  of  fact  settled  for  trial  by 
n  jury,  either  as  a  matter  of  right  or  by  leave  of  the  court  if 
either  party  desires  such  a  trial,  the  party  must  within  twenty 
days  after  issue  joined,  give  notice  of  motion  that  all  the  issues 
or  one  or  more  specific  issues  be  so  tried.  If  such  motion  is  not 
made  within  such  time,  the  right  to  a  trial  by  jury  is  waived. 
With  the  notice  of  motion  shall  be  served  a  copy  of  the  questions 
of  fact  proposed  to  be  submitted  to  the  jury  for  trial,  in  proper 
form  to  be  incorporated  in  the  order;  and  the  court  or  judge  may 
settle  the  issues,  or  may  refer  it  to  a  referee  to  settle  them. 
Such  issues  must  be  settled  in  the  form  prescribed  in  sections 
82H  and  970  of  the  ('ode  of  Civil  Procedure. 

When  any  specific  question  of  fact  involved  in  an  action  or 
any  question  of  fact  not  put  in  issue,  is  ordered  to  be  tried  by 
a  jury,  as  a  substitute  for  a  feigned  issue,  and  has  been  tried, 
or  a  reference  other  than  of  the  whole  issue  has  been  ordered 
under  the  ("ode,  and  a  trial  had,  if  either  party  shall  desire 
to  apply  for  a  new  trial,  on  the  ground  of  any  error  of  the 
judge  or  referee,  or  on  the  ground  that  the  verdict  or  report 
is  against  evidence  (except  when  the  judge  directs  such  motion 
to  be  made  upon  his  minutes  at  the  same  term  of  the  court  nt 
which  the  issues  are  tried),  a  case  or  exceptions  shall  be  made, 
or  a  case  containing  exceptions,  as  may  be  required;  which  case 
or  exceptions  must  be  served  and  settled  in  the  manner  pre- 
scribed   by    the    rules    of    court    for    the    settlement    of    cases 
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and  exceptions  in  other  cases.  Such  motions  must  be  made,  in 
the  first  instance,  at  Special  Term.  (Amended  Apr.  1,  1910, 
iu  effect  Sept.  1,  1910.) 

Rale  32.  Cftiei,  exceptions,  when  served*  amendments; 
settlement,  etc. 

Whenever  it  shall  be  necessary  to  make  a  case,  or  a  case  and 
exceptions,  or  a  case  containing  exceptions,  the  same  shall  be 
made,  and  a  copy  thereof  served  on  the  opposite  party  within 
the  following  times: 

If  the  trial  was  before  the  court  or  referee,  including  trials 
by  n  jury  of  one  or  more  specific  questions  of  fact  in  an  action 
triable  by  the  court,  within  thirty  days  after  service  of  a  copy 
of  the  decision  or  report  and  of  written  notice  of  the  entry  of 
the  judgment  thereon. 

In  the  Surrogate's  Court,  within  thirty  days  after  service  of  a 
copy  of  the  decree  or  order  and  notice  of  the  entry  thereof. 

If  the  trial  wore  before  a  jury  within  thirty  days  after  notice 
of  the  decision  of  a  motion  for  a  new  trial,  if  such  motion  be 
made  and  be  not  decided  at  the  time  of  the  trial,  or  within  thirty 
days  after  service  of  a  copy  of  the  judgment  and  notice  of  its 
entry. 

The  party  served  may,  within  ten  days  thereafter,  propose 
amendments  thereto,  and  serve  a  copy  on  the  party  proposing  a 
case  or  exceptions,  who  may  then,  within  four  days  thereafter, 
serve  the  opposite  party  with  a  notice  that  the  case  or  exceptions 
with  the  proposed  amendments  will  be  submitted  for  settlement 
at  a  time  and  place  to  be  specified  in  the  notice,  to  the  judge  or 
referee  before  whom  the  cause  was  tried. 

Whenever  amcnaments  are  proposed  to  a  case  or  exceptions, 
the  party  proposing  such  case  or  exceptions  shall,  before  sub- 
mitting the  same  to  the  judge  or 'referee  for  settlement,  mark 
upon  the  several  amendments  his  allowance  or  disallowance 
thereof,  and  shall  also  plainly  mark  thereon  and  upon  the 
stenographer's  minutes  the  parts  to  which  the  proposed  amend- 
ments are  applicable,  together  with  the  number  of  the  amend- 
ment. If  the  party  proposing  the  amendments  claims  that  the 
case  should  be  made  to  conform  to  the  minutes  of  the  stenog- 
rapher he  must  refer  at  the  end  of  each  amendment  to  the  proper 
page  of  such  minutes.  The  judge  or  referee  shall  thereupon 
correct  and  settle  the  case.  The  time  for  settling  the  case  must 
be  specified  in  the  notice,  and  it  shall  not  be  less  than  four  nor 
more  than  ten  days  after  the  service  of  such  notice.  The  lines 
of  the  case  shall  be  so  numbered  that  each  copy  shall  correspond. 
The  surrogate,  on  appeal  from  his  court,  may  by  order  allow 
further  time  for  the  doing  of  any  of  the  acts  above  provided  to 
be  done  on  such  appeals. 

Cases  reserved  for  argument  and  special  verdicts  shall  be 
settled  in  the  same  manner.  The  parties  may  agree  on  the  facts 
proven  to  he  inserted  in  the  case,  instead  of  the  testimony  on  the 
approval  of  the  judge. 

No  order  extending  the  time  to  serve  a  case,  or  a  case  contain- 
ing exceptions,  or  the  time  within  which  amendments  thereto 
may  be  served,  shall  be  made  unless  the  party  applying  for  such 
order  serve  *a  notice  of  two  days  upon  the  adverse  parties  of  his 
intention  to  apply  therefor,  stating  the  time  and  place  for  making 
such  application.     (As  amended  October  24,  1899.) 
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Rule   33.    Fallnre   tci   make   a   oaiie.  •   - 

If  the  parry  shall  omit  to  make  a  ease  withih  the  time  above? 
limited,  he  shall  be  deemed  to  have  waived  his  right  thereto; 
and  when  a  case  isc  made,  atid  the  parties  shall  omit,  within  the 
several  times  above  limited,  the  one  party  to  propose  nniend- 
ments.  and  the  other  to  notify  an  appearance  before  the  judge, 
or  referee,  they  shall  respectively  be  deemed,  the  former  to  have 
agreed  to  the  case  as  protMTsed,  and  the  latter  to  have  agreed  to 
the  amendments  as  proposed. 

Utile   34.    Dill    of  exception  A:   cafce   anil   exception*?   final 
judgment   on   appeal)   resettlement;  exhibit*. 

A  bill  of  exceptions  shall  contain  only  so  much"  of  the  evidence 
as  is  necessary  to  present  the  questions  of  law  upon  which 
exceptions  were  taken  on  the  trial;  and  it  shall  be  the  duty  of 
the  judge  upon  settlement  to  strike  out  all  the  evidence  and 
other  matter  4vhieh  in  his  opinion  have  been  inserted  unneces- 
sarily. 

A  case  and  exceptions  shall  contain  all  the  evidence  by  ques- 
tion and  answer,  the  rulings  of  the  court  and  the  exceptions  of 
all  parties  to  the  record,  but  shall  not  contain  the  opening  and 
summing  up  or  the  remarks  of  counsel  unless  ordered  by  the 
judge  or  referee  t>efore  whom  the  case  or  exceptions  are  setthHl. 
The  appellate  division,  on  rendering  final  judgment  on  appeal 
pursuant  to  the  provisions  of  section  1317  of  the  ('ode  of  Civil 
Procedure,  on  reversing  or  modifying  a  judgment  entered  upon 
the  decision  of  the  court,  or  the  report  of  a  referee,  without 
granting  a  new  trial,  may  reverse  any  finding,  and  shall  make 
such  new  findings  of  filets  proved  upon  the  trial  as  shall  be  neee*- 
s*ary  to  sustain  the  judgment  awarded  by  the  appellate  division; 
The  facts  as  found  by  the  appellate  division  shall  be  inserted 
in  its  order  for  judgment  and  the  facts  as  found  by  the  special 
term  or  referee  before  whoui  the  case  was  tried  which  are  re- 
versed by  the  appellate  division  shall  likewise  be  specified  in 
such  order. 

If  any  case  or  bill  of  exceptions  does  not  conform  to  this  rule, 
the  court  before  which  the  same  shall  be  brought  for  review 
may  order  the  same  back  for  resettlement. 

Exhibits  shall  not  be  printed  at  length  unless  the  judge  or 
referee  so  direct. 

When,  upon  non-en umerated  motions,  voluriiinons  documents 
have  been  used  which  are  material  only  as  to  the  fact  of  their 
existence,  or  as  to  a  small  part  of  their  cotitents.  the  parties 
may,  by  stipulation,  or  the  court  or  judge  below  may.  upon 
notice,  settle  a  statement  respecting  the  same,  or  *tlu?  parts 
thereof  to  be  returned  upon  the  appeal  from  the  order,  to  tio 
u^ed  in  place  of  the  original  documents.  (As  amended  April  1, 
lino,  and  June  17,  11)13.) 

Rule   35.    fane  to  be  Mijrned;  mervleo  of  copy. 
(Repealed   Apr.   1,  U)10,   in  effect  Sept.   1,  1910.)  " 
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Rule  30.  fleglect  to  bring:  Issue  of  fact  to  trial;  causes 
where  defendant  In  under  arrest  preferred. 

Whenever  an  issue  of  fact,  in  any  action  pending  in  any  court 
has  been  joined,  and  the  plaintiff  therein  shall  fail  to  bring  the 
same  to  trial  according  to  the  course  and  practice  of  the  court, 
the  defendant,  at  any  time  after  younger  issues  shall  have  been 
tried  in  their  regular  order,  may  move  at  Special  Term  for  the 
dismissal  of  the  complaint  with  costs. 

If  it  be  made  to  appear  to  the  court  that  the  neglect  of  the 
plaintiff  to  bring  the#  action  to  trial  has  not  been  unreasonable, 
the  court  may  permit  the  plaintiff,  on  such  terms  as  may  be 
just,  to  bring  the  said  action  to  trial  at  a  future  term. 

Whenever  in  any  action  an  issue  shall  have  been  joined,  if  the 
defendant  be  imprisoned  under  an  order  of  arrest,  in  the  action, 
or  if  the  property  of  the  defendant  be  held  under  attachment. 
the  trial  of  the  action  shall  be  preferred.  Every  cause  placed 
upon  the  calendar  of  the  Trial  Term  or  Special  Term  for  the 
trial  of  equity  cases  shall  be  moved  for  argument  or  trial  when 
reached  in  its  order,  and  shall  not  be  reserved  or  put  over  except 
by  the  consent  of  the  court  unless  otherwise  permitted  by  special 
rule;  and,  if  passed  without  being  so  reserved  or  put  over,  it 
shall  be  entered  on  all  subsequent  calendars  as  of  date  when 
paased,  and  no  term  fee  shall  be  taxed  thereon  for  any  subse- 
quent term.     (As  amended  October  24,  i899.) 

Rale  37.  Notice  for  argument  and  of  motions;  order  to 
•how  cause,  where  returnable;  effect^of  order  staying  pro- 
ceedings when  made  within  ten  days  of  Trial  Terra; 
irregularities  to  be  stated;  Judgment  by  default  In 
divorce  cases. 

All  questions  for  argument,  and  all  motions  made  at  Special 
or  Trial  Terms  shall  be  brought  before  the  court  on  notice,  of 
not  less  than  eight  days,  unless  a  shorter  time  is  prescribed  by 
a  judge  or  court,  under  section  780  of  the  Code,  by  an  order 
to  show  cause,  except  that  where  the  attorneys  for  the  respective 
parties  reside  or  have  their  offices  in  the  same  city  or  village. 
such  notice  may  be  a  notice  of  five  days;  if  the  opposite  party 
shall  not  appear  to  oppose,  the  party  making  the  motion  shall 
be  entitled  to  the  order  or  judgment  moved  for,  on  proof  of 
due  service  of  the  notice  or  order  and  papers  required  to  be 
served  by  him,  unless  the  court  shall  otherwise  direct.  If  the 
party  making  the  motion  shall  not  cppear,  the  court  shall  deny 
the  motion  on  the  filing  of  the  copy,  notice  of  motion,  or  order  to 
show  cause. 

Such  order  to  show  cause  shall  in  no  case  be  granted  unless 
a  special  and  sufficient  reason  for  requiring  a  shorter  notice 
than  eight  days  shall  be  stated  in  the  papers  presented,  nor  unless 
in  a  case  where  the  attorneys  for  the  respective  parties  reside  or 
have  their  offices  in  the  same  city  or  village,  a  special  and  suf- 
ficient reason  for  requiring  a  shorter  notice  than  five  days  shall 
be  stated  in  the  papers  presented,  and  the  party  shall,  hi  his 
affidavit,  state  the  present  condition  of  the  acHon,  and  whether 
at  issue,  and,  if  not  yet  tried,  the  time  appointed  for  holding 
the  next  Special  or  Trial  Term  where  the  action  is  triable.  An 
order  to  show  cause  shall  also  (except  in  the  first  judicial  dis- 
trict) be  returnable  only  before  the  judge  who  grants  it,  or  at  a 
Special  Term  appointed  to  be  held  in  the  district  in  which  the 
action  Is  triable. 
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trder,  except  in  the  first  judicial  district,  served  after  the 
shall  have  been  noticed  for  trial,  if  served  within  ten 
f  the  Trial  Term,  shall  have  the  effect  to  stay  the  pro- 
:s  in  the  action,  unless  made  at  the  term  where  such 
is  to  be  tried,  or  by  the  judge  who  is  appointed  or  is  to 
ich   Trial   Term,   or   unless   such   stay   is   contained   In   an 

0  show  cause  returnable  on  the  first  day  of  such  term,  in 
case  it  shall  not  operate  to  prevent  the  subpoenaing  of 
;es  or  placing  the  cause  on  the  calendar. 

n  the  motion  is  for  irregularity,  the  notice  or  order  shall 

the  irregularity  complained  of. 

rule,  so  far  as  it  permits  a  judgment  by  default,  or  by 
lsent  of  the  adverse  party,  shall  not  extend  to  an  action 
divorce,   or  limited  separation,   or  to  annul   a  marriage, 
he   first  judicial   district,   all   motions   must   be   noticed   to 
rd   at  and   all   orders  .to   show   cause   must   be  returnable 

Special  Term  for  hearing  of  litigated  motions,  except  in 
where   the  special  rules  of  the  first  judicial  district  shall 

1  such  motion  to  be  made  at  some  other  term  of  the  court, 
notice  of  motion   is   served    ten   days   before   the   return 

ereof,  it  may,  immediately  after  the  prayer  for  relief  and 

the  signature,  contain  the  following  statement:  **  Answer- 

idavits  must  be  served  five  days  before  the  return  day,"  In 

case   answering  affidavits,   in   order  to   be   used   upon   the 

,  must  be  so  served.      The  moving  party,  upon  receiving  such 

■ing  affidavits,   may  serve  affidavits  in   reply  at   least  two 

icfore  the  hearing.     Such  replying  affidavits  shall   be  lim- 

rictly  to  matters  Tn  reply.     Affidavits  in  answer  and  reply 

be   read    upon    the    motion    if   not   so   served,    unless   the 

in    its   discretion,    for   good    cause   shown,    may   otherwise 

(Amended  Apr.  1,  1910,  in  effect  Sept.  1,  1910.) 

ftS.     Enumerated  motion**;  non-enumerated  motion** 
are;  contested  motion*,  when  not  heard  at  clrcnit. 

merated  motions  are  motions  arising  on  special  verdict, 
of  law,  cases,  exceptions,  appeals  from  judgments  sustain- 

overruling   demurrers,   appeals    from   judgment  or   order 

ig  or  refusing  a  new  trial  in  an  inferior  court,  appeals  by 

of  sections  l.*54(»  and   KJ49  of  the  Code,  agreed  cases  sub- 

under  section   1279  of   the   Code,  and   appeals  from   final 

and  decrees  of  Surrogate's  Courts,  and  matters  provided 

sections  208.V2099  and  2WS  of  the  Code. 
-enumerated  motions  include  all  other  questions  submitted 

court,    and  sin;  II   be  heard   at  Special  Term  except  when 
ise  directed  by  law. 

tested  motions  shall  not  be  noticed  or  brought  to  a  hearing 
r  Special  Term  held  at  the  same  time  and  place  with  a 
Term,  except  in  actions  upon  the  calendar  for  trial  at  such 
ami  in  which  the  hearing  of  the  inoiion  is  necessary  to 
sposnl  of  the  cause  unless  otherwise  ordered  by  the  Justice 
if  the  court:  and  except,  also,  that  in  counties  in  which  no 
1  Term  distinct  from  a  Trial  Term  is  appointed  to  be  held, 
is  in  actions  triable  in  any  such  comity  may  be  noticed 
•ought  on  at  the  time  of  holding  the  Trial  and  Special  Term 

couuty  in  which  such  actions  are  triable. 
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Rale  Jlf>.  Notes  of  fwsae,  when  to  lie  filed;  separate  cal- 
endar for  non-enumerated  luotiotiii,  preferred  case*;  ea*e« 
not  reserved;  when  panned,  place  On  Mnbseu.tient  calendar*. 

At  the  first  term  of  the  Appellate  Division  of  the  Supreme* 
Court  in  each  department,  and  at  such  other  times  as  the  court 
shall  from  time  to  time  direct,  the  clerk  shall  make  up  a  calendar 
which  shall  consist  of  cases  pending  and  undisposed  of  as  follows: 

Notes  of  issue  for  the  Appellate  Division  shall  he  filed  eight 
days  before  the  commencement  of  the  court  at  which  the  cause 
may  he  noticed.  The  clerk  shall  prepare  a  calendar  for  the 
Appellate  Division  and,  except  in  the  first  department,  cause 
the  same  to  he  printed  for  each  of  the  Justices  holding  the  court. 
Appeals  shall  be  placed  on  the  calendar,  according  to  the  date  of 
the  service  of  the  notice  of  appeal;  and  all  subsequent  enumerated 
appeals  in  the  same  cause  shall  be  put  on  the  calendar  as  of  the 
date  of  the  first  appeal;  and  other  cases  as  of  the  time  when 
the  question  to  be  reviewed  arose.  Appeals  in  nou-cnumorated 
motions  shall  also  be  placed  upon  a  separate  calendar.  Cases 
entitled  to  preference  shall  be  placed  separately  on  the  calendar. 

The  Appellate  Division  of  each  department  shall  adopt  rules 
regulating  the  hearing  of  causes  and'  of  calendar  practice  in  such 
department  not  inconsistent  with  the  Code  of  Civil  Procedure. 

Judgment  of  reversal  by  default  wi!l  not  be  allowed.  Where 
the  cause  is  called  in  its  order  on  the  calendar,  if  the  appellant 
fails  to  appear  and  furnish  the  court  with  the  papers  required, 
and  argue  or  submit  his  cause,  judgment  of  affirm  a  nee  by 
default  will  be  ordered  on  motion  of  the  respondent.  If  the  appel- 
lant only  appears  he  may  either  argue  or  submit  the  case.  If 
neither  party  appears,  the  case  will  be  passed  and  placed  at  the 
foot  of  the  calendar.  When  any  cause  shall  be  twice  passed,  the 
clerk  shatl  enter  an  order  of  course  dismissing  the  appeal  or  the 
proceedings,  or  denying  the  motion  for  a  new  trial  — hut  the 
court  may»  upon  motion,  vacate  the  order  and  restore  the  cause. 

little  40.  Enumerate*  motions?  what  imperii  to  be  fnr- 
nlfthed,  and  »y  whom;  points  to  contain  a  statement  of 
facts. 

The  pnpers  to  be  furnished  on  enumerated  motions  at  Special 
Term  shall  be  a  copy  of  the  pleadings,  when  the  question  arises 
on  the  pleadings,  or  any  part  thereof,  a  copy  of  the  special  ver- 
dict, return  or  other  papers  on  which  the  question  arises.  The 
party  whose  duty  it  is  to  furnish  the  papers  shall  serve  a  copy 
on  the  opposite  party,  except  upon  the  trial  of  issues  of  law,  at 
least  five  days  before  the  time  for  which  the  matter  may  be 
noticed  for  argument.  If  the  party  whose  duty  it  is  to  furnish 
the  papers  shaft  neglect  to  do  so,  the  opposite  party  shall  be 
ent!tled  to  move,  on  affidavit  and  on  four  days'  notice  of  motion 
that  the  cause  be  struck  from  the  ealendar  (whichever  party  may 
have  noticed  It  for  argument),  and  that  the  judgment  be  ren- 
dered In  his  favor. 

The  papers  shall  be  furnished  by  the  plaintiff  when  the  ques- 
tion arises  on  special  verdict,  and  by  the  party  demurring  on  the 
trial  of  issues  of  law,  aud  in  all  other  cases  by  the  party  making 
the  motion.  Each  party  shall  prefix  to  his  points  a  concise  state- 
ment of  the  facts  of  the  case,  with  reference  to  the  folios;  and  if 
such  statement  is  not  furnisher],  no  discussion  of  the  facts  by  the 
party  omitting  Ktieh  statement  will  be  permitted.     (As  amended 

October  24,  1899.) 
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Rule  41  GENERAL  RULES  OF  PRACTICE. 

Rale  41.  Papers  to  be  furnished,  on  appeal,  by  appel- 
lant; printed  copies  of  case  and  points j  appeals  front  non- 
enumerated  motions. 

In  all  cases  to  be  heard  in  the  Appellate  Division,  except 
appeals  from  non-enumerated  motions,  the  papers  shall  be  fur- 
nished by  the  appellant  or  the  moving  party,  and  in  cases  agreed 
upon,  under  section  1279  of  the  Code,  by  the  plaintiff. 

The  party  whose  duty  it  is  to  furnish  the  papers  shall  cause 
a  printed  copy  of  the  requisite  papers  to  be  filed  in  the  office 
of  the  clerk  of  the  Appellate  Division  within  twenty  days  after 
an  appeal  has  been  taken,  or  the  order  made  for  the  hearing 
of  a  cause  therein,  or  the  agreed  case  filed  in  the  clerk's  office 
pursuant  to  section  1279  of  the  Code;  but  if  it  shall  be  neces- 
sary to  make  a  case  or  case  and  exceptions  after  the  appeal  has 
been  taken  or  the  order  made  for  the  hearing  in  the  Appellate 
Division,  the  printed  papers,  including  the  case  as  settled  and 
signed  by  the  judge  before  whom  the  case  was  tried,  shall  be 
filed  within  twenty  days  after  the  settlement  of  the  case;  and 
the  party  whose  duty  it  is  to%  furnish  the  papers  shall  serve 
within  said  twenty  days  upou  his  adversary  three  printed  copies 
of  such  papers. 

Such  papers  shall  consist  of  a  notice  of  appeal,  if  an  appeal 
has  been  taken;  a  copy  of  the  judgment-roll,  or  the  decree  in 
the  court  below,  and  the  papers  upon  which  it  was  entered;  if 
no  judgment  was  entered,  the  pleadings,  minutes  of  trial,  and 
the  order  sending  the  case  to  the  Appellate  Division  or  the  order 
appealed  from,  or  the  papers  required  by  section  1280  of  the 
Code  of  Civil  Procedure.  To  these  papers  shall  be  attached 
the  case  or  case  and  exceptions  if  it  is  to  be  used  in  the  Appel- 
late Division.  All  the  foregoing  papers  shall  be  certified  by  the 
proper  clerk,  or  be  stipulated  by  the  parties  to  be  true  copies 
of  the  original.  There  shah*  be  prefixed  to  these  papers  a  state- 
ment showing  the  time  of  the  beginning  of  the  action  or  spe- 
cial proceeding,  and  of  the  service  of  the  respective  pleadings; 
the  names  of  the  original  parties  in  full;  and  any  change  in  the 
parties,  if  such  has  taken  place.  There  shall  be  added  to  them 
the  opinion  of  the  court  below,  or  an  affidavit  that  no  opinion 
was  given,  or,  if  given,  that  a  copy  could  not  be  procured.  The 
foregoing  papers  shall  constitute  the  record  in  the  Appellate 
Division.  If  the  papers  shall  not  be  filed  and  served  as  herein 
provided  by  the  party  whose  duty  it  is  to'  do  so,  his  opponent 
may  move  the  court  on  three  days'  notice,  on  any  motion  day, 
for  an  order  dismissing  the  appeal,  or  for  a  judgment  in  his 
favor,  as  the  case  may  be. 

The  papers  in  all  appeals  from  non-enumerated  motions  shall 
consiKt  of  printed  copies  of  the  papers  which  were  used  in  the 
court  below,  and  are  specified  in  the  order,  certified  by  the 
proper  clerk,  or  stipulated  by  the  parties  to  be  true  copies  of 
the  original,  and  of  the  whole  thereof.  There  shall  be  added 
to  them  the  opinion  of  the  court  below,  or  an  affidavit  that  no 
opinion  was  given,  or,  if  given,  that  a  copy  could  not  be  pro- 
cured. 

They  shall  be  filed  with  the  clerk  within  fifteen  days  after 
the  appeal  is  taken  and  at  the  same  time  the  appellant  shall 
serve   upon   his  adversary   three   printed   copies   thereof. 

If  the  appellant  fails  to  file  and  serve  the  paper?  •*  aforesaid, 
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the  respondent  may  move,  on  any  motion  day,  upon  three  days' 
notice,  to  dismiss  the  appeal. 

If  the  judge  from  whose  order  the  appeal  is  taken  orders  that 
it  shall  not  be  necessary  to  insert  in  the  printed  papers  upon 
which  the  appeal  is  to  be  taken  such  exhibits  or  other  volumi- 
nous documents  as  are  not.  necessary  for  a  consideration  of  the 
questions  raised  by  the  appeal,  the  clerk  shall  then  certify  that 
the  printed  papers  are  true  copies  of  the  orfginals  and  of  the 
whole  thereof  specified  in*  the  order  except  those  omitted  by 
order  of  the  court.    (As  amended  Oct.  24,  1890,  and  Apr.  1,  1910,  A 

in  effect  Sept.  1,  1910.) 

Hole  42.  Briefs  and  point*  to  be  exchanged  by  the 
parties. 

The  Appellate  Division  in  any  department  may  make  such  rules 
in  relation  to  the  exchange  of  briefs  and  the  delivery  of  papers 
and  briefs  to  the  justices  thereof  as  they  may  deem  expedient  in 
all  cases,  whether  enumerated  or  non-enumerated. 

Rule  43.  Cases  and  points  to  be  printed  and  Indexed; 
number  to  be  dllvered  to  the  court  %  citations  from  official 
reports. 

The  cases  and  points,  and  all  other  papers  furnished  in  the 
Appellate  Division  in  calendar  cases,  shall  be  printed  on  white 
writing  paper,  with  a  margin  on  the  outer  edge  of  th?  leaf  not 
less  than  one  and  a  half  inch  wide.  The  printed  page,  exclusive 
of  any  marginal  note  or  reference,  shall  be  seven  inches  long 
and  three  and  a  half  inches  wide.  The  folio,  numbering  from 
the  commencement  to  the  end  of  the  papers,  shall  be  printed 
on  the  outer  margin  of  the  page. 

The  cases  and  points  in  each  case  shall  be  uniform  in  size 
and  in  the  type  of  this  rule. 

All  cases  cited  on  the  briefs  from  the  courts  of  this  state 
shall  be  cited  from  the  reports  of  the  official  reporters,  if  such 
cases  shall  have  been  reported  in  full  in  the  official  reports. 

At  the  beginning  of  the  argument  of  any  appeal,  the  party 
whose  duty  it  is  to  furnish  the  papers  shall  deliver  to  the  clerk 
thirteen  copies  thereof,  and  each  party  shall  deliver  to  the  clerk 
thirteen  copies  of  his  briefs  and  points.  The  clerk  shall  deliver 
one  copy  of  the  papers  and  briefs  to  each  justice,  two  to  the  offi- 
cial reporter,  and  shall  transmit  one  to  the  librarian  of  the  State 
Law  Library,  one  to  the  clerk  of  each  of  the  other  departments, 
and  shall  dispose  of  tjie  remainder  as  directed  by  the  court. 
The  Appellate  Division  in  any  department  may  require  further 
copies  of  the  papers  and  briefs  to  be  delivered  in  their  discretion. 

The  printed  papers  on  appeal  shall  contain  an  index  in  the 
front  thereof.  The  index  of  the  exhibits  shall  concisely  indicate 
the  conteuts  or  nature  of  each  exhibit  and  the  folio  of  the  case 
at  which  it  is  admitted  in  evidence  and  at  which  it  is  printed 
in  the  record.  Said  index  shall  also  contain  a  reference  to  tne 
folios  at  which  a.  motion  for  a  dismissal  of  the  complaint  or 
the  direction  of  a  verdict  is  contained;  and  to  the  certificate  thut 
the  case  contains  all  the  evidence.  At  the  top  of  each  page  of 
the  case  or  bill  of  exceptions  must  be  printed  the  name  of  the 
witness  then  testifying  and  of  the  party  calling  him,  and  indicat- 
ing whether  the  examination  is  direct,  cross  or  redirect.  Each 
affidavit  or  other  paper  printed  upon  an  appeal  from  an  order 

pa 


Rules  44-48     GENERAL  RULES  OF  PRACTICE. 

■hall  be  preceded  by  a  description  thereof  that  must  apeelto 
on  whose  behalf  it  was  read;  and  the  name  of  the  affiant  ahall 
he  printed  at  the  top  of  each  page  containing  an  affidavit. 
On  an  appeal  from  an  order  granting  or  denying  a  motion  to 
strike  out  parts  of  a  pleading  as  irrelevant,  redundant  or  scanda- 
lous, or  to  make  a  pleading  more  definite  and  certain,  the  por- 
tion of  the  pleading  to  which  the  motion  relates  must  be  printed 
in  italics.  (Amended  Oct  24,  1905,  and  Apr.  lt  1910,  in  effeet 
Sept.  1,  1910.) 

Rale  44.  Non-enumerated  motion*,  ivfeen  beard I  default* 
now  taken. 

Nou -enumerated  motions  in  the  Appellate  Division  and 
appeals  from  orders  will  be  heard  upon  such  days  as  are  des- 
ignated by  the  special  rule  of  the  Appellate  Division  in  each 
Department.        , 

If  a  non-enumerated  motion  noticed  to  be  heard  at  the  Appel- 
late Division  shall  not  be  made  upon  the  day  for  which  it  is 
noticed,  the  party  attending  pursuant  to  notice  to  oppose  the 
same,  may,  at  the  close  of  tpat  order  of  business,  unless  the 
court  shall  otherwise  order,  take  an  order  against  the  party 
giving  the  notice,  denying  the  motion,  with  costs.  (Amended 
Apr,  1,  1910,  in  effect  Sept,  1,  1910,) 

Rale  45.    Additional  allowance. 

Applications  for  an  additional  allowance  can  only  be  made  to 
the  court  before  which  the  trial  is  had  or  the  judgment  rendered, 
and  shall  in  all  cases  be  made  before  final  costs  are  adjusted. 

Rale  46.     Motion  to  amend  Justice**  retarn  on  anneal, 
when  to  be  noticed. 

On  appeal  from  a  justice's  judgment,  where  a  County  Court 
has  not  jurisdiction,  by  reason  of  relationship,  etc.,  a  notice  of 
motion  for  an  order  to  compel  the  justice  to  amend  his  return 
may  be  given  In  twenty  days  after  the  date  of  the  certificate  of 
the  county  judge,  and  not  after  that  time. 

Rale  47.    Connael,  time  allowed. 

At  the  hearing  of  causes  in  the  Appellate  Division  or  at  Special 
Term,  not  more  than  one  counsel  shall  be  heard  on  each  side,  and 
then  not  more  than  one  hour  each,  except  when  the  court  shall 
otherwise  order. 

On  appeals  from  orders  and  on  non-enumerated  motions,  but 
one  counsel  °n  each  side  shall  be  heard,  and  not  more  than  thirty 
minutes  each,  unless  the  court  shall  otherwise  order. 

The  Appellate  Division  in  any  department  may  make  such  fur- 
ther or  different  regulations  upon  these  subjects  as  it  may  deem 
proper. 

Rale  48.  Stay  of  proceeding*,  for  change  of  venae | 
affidavits,  on  motion  to  change  venae. 

No  order  to  stay  proceedings  for  the  purpose  of  moving  to 
change  the  place  of  trial  shall  be  granted  unless  it  shall  appear 
from  the  papers  that  the  defendant  has  used  due  diligence  in 
prepariug  the  motion  for  the  earliest  practical  day  after  issue 
joined.     Such  order  shall  not  stay  the  plaintiff  from  taking  any 
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step,  except  subpoenaing  witnesses  for  the  trial,  without  a  special 
clause  to  that  effect. 

On  motions  to  change  the  place  of  trial,  the  moving  party 
shall  state  the  nature  of  the  controversy  and  show  how  his 
witnesses  are  material,  and  the  grounds  of  his  belief  that  the 
testimony  of  such  witnesses  will  be  favorable  to  his  contention, 
and  shall  also  show  where  the  cause  of  action  arose,  and  such 
facts  shall  be  taken  into  consideration  by  the  court  in  fixing  the 
place  of  trial.     (Amended  Apr.  1,  1910,  in  effect  Sept.  1,  1910.)  A 

Rule  49.     Guardians  ad  litem. 

No  person  shall  be  appointed  guardian  ad  litem,  either  on  the 
application  of  the  infant  or  otherwise,  unless  he  be  the  general 
guardian  of  such  infant,  or  is  fully  competent  to  understand  an,d 
protect  the  rights  of  the  infant,  and  has  uo  interest  adverse  to 
that  of  the  infant,  and  is  not  connected  in  business  »with  the 
attorney  or  counsel  of  the  adverse  party.  And  no  person  shall  he 
appointed  snch  guardian  who  is  not  of  sufficient  ability  to  answer 
to  the  infant  for  any  damage  which  may  be  sustained  by  his 
negligence  or  misconduct  in  the  defense  or  prosecution  of  the 
suit,  and  snch  ability  shall  be  shown  by  affidavit  stating  facts  m 
respect  thereto.  And  no  person  shall  be  appointed  guardian  ad 
litem  who  is  nominated  by  the  adverse  party. 

Rule  50.  Guardian  ad  litem,  dutlen,  compensation)  afft- 
davlt  to  entitle  flpaardlan  to  compensation. 

It  shall  be  the  duty  of  every  attorney  or  officer  of  the  court  to 
act  as  the  guardian  of  any  infant  defendant,  in  auy  suit  or  pro* 
ceeding  against  him,  whenever  appointed  for  that  purpose  by  an 
order  of  this  court.  And  it  shall  be  the  duty  of  such  guardian  to 
examine  into  the  circumstances  of  the  case,  so  far  as  to  enable 
him  to  make  the  proper  defense,  when  necessary  for  the  protee- 
tion  of  the  rights  of  the  infant;  and  he  shall  be  entitled  to  such 
compensation  for  his  services  as  the  court  may  deem  reasonable. 
But  no  order  allowing  compensation  to  guardians  ad  litem  shall 
lie  made,  except  upon  an  affidavit  to  he  made  by  such  guardian* 
if  an  attorney  of  the  court,  or  if  the  guardian  be  not  an  attorney, 
then  an  affidavit  to  be  made  by  an  attorney  of  the  court  who  baa 
acted  in  the  matter  in  behalf  of  such  guardian,  showing  that  he 
has  examined  into  the  circumstances  of  the  case,  and  has,  to  the 
l»est  of  his  ability,  made  himself  acquainted  with  the  rights  of 
his  ward,  aud  that  such  guardian  has  taken  all  the  steps  neces- 
sary for  the  protection  of  such  rights,  to  the  best  of  his  knowl- 
edge, and  as  he  believes,  stating  what  has  been  done  by  him  for 
the  purpose  of  ascertaining  the  rights  of  the  ward. 

Rule  51.     Guardian,  bond  of,  before  receiving:  property. 

Ko  guardian  ni\  litem  for  an  infant  party  shall  as  such  guardian 
receive  any  money  or  property  belonging  to  such  infant,  or  which 
may  be  awarded  to  h».a  in  the  suit  (except  such  costs  and  ex- 
penses as  may  be  allowed  by  the  court  to  the  guardian),  unless 
he  has  given  an  undertaking  executed  .by  a  surety  com- 
pany authorized  to  do  business  in  this  state,  in  double  the 
amount  of  such  money  or  property,  or  a  bond  secured  by  a  mort- 
gage on  improved  and  unincumbered  real  property. 
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Neither  shall  the  general  guardian  of  an  infant  receiving 
any  part  of  the  proceeds  of  a  sale  of  real  property  belonging 
to  an  Infant  sold  under  a  decree,  judgment  or  order  of  the  court 
until  the  guardian  has  given  such  further  security  for  the  faith- 
ful discharge  of  his  trust  as  the  court  may  direct.  In  case,  how- 
ever, such  proceeds  shall  exceed  the  sum  of  five  hundred  dollars 
the  court  shall  require  the  guardian  to  give  a  bond,  in  the  penalty 
of  double  the  amount  to  be  paid  to  the  guardian,  such  bond  to 
be  that  of  a  surety  company  authorized  to  do  business  in  this 
state  or  secured  by  mortgage  on  improved  and  unincumbered 
real  property  worth  the  amount  of  the  penalty  of  the  bond. 
(Amended  Apr.  1,  1910,  in  effect  Sept.  1,  1910.) 

Rule  52.     General  guardian,  appointment  of. 

'Except  in  cases  otherwise  provided  for  by-law,  for  the  purpose 
of  having  a  general  guardian  appointed,  the  infant,  if  of  the  age 
of  fourteen  years  or  upward,  or  some  relative  or  friend,  if  the 
infant  is  under  fourteen,  may  present  a  petition  to  the  court, 
stating  the  age  and  residence  of  the  infant,  and  the  name  and 
residence  of  the  person  proposed  or  nominated  as  guardian,  and 
the  relationship,  if  any,  which  said  person  bears  to  the  infant, 
and  the  nature,  situation  and  value  of  the  infant's  estate. 

Rule  63.  Agre  of  Infant  and  amount  of  property  to  be 
ascertained  by  court. 

"Upon  presenting  the  petition,  the  court  shall,  by  inspection  or 
otherwise,  ascertain  the  age  of  the  infant,  and  if  of  the  age  of 
fourteen  years  or  upward  shall  examine  him  as  to  his  voluntary 
nomination  of  a  suitable  and  proper  person  as  guardian;  if  under 
fourteen,  shall  ascertain  who  is  entitled  to  the  guardianship,  and 
shall  name  a  competent  and  proper  person  as  guardian.  The 
court  shall  also  ascertain  the  amount  of  the  personal  property, 
and  the  gross  amount  of  value  of  the  rents  and  profits  of  the  real 
estate  of  the  infant  during  his  minority,  and  shall  also  ascertain, 
the  sufficiency  of  the  security  offered  by  the  guardian. 

Rale  54.     Bond  of  a  general  suardlan. 

The  security  to  be  given  by  the  general  guardian  of  an  infant 
shall  be  a  bond  in  the  penalty  of  double  the  amount  of  the  per- 
sonal estate  of  his  "ward- and  of  a  gross  amount  or  value  of  the 
rents  or  profits  of  the  real  estate  during  his  minority.  <The  bond 
shall  be  executed  by  the  guardian,  together  with  at  least  two 
sufficient  sureties,  each  of  whom  shall  be  worth  the  amount  speci- 
fied in  the  penalty  of  the  bond  over  and  above  all  debts.  If, 
however,  the  total  amount  of  the  personal  estate  of  an  infant 
and  of  the  gross  amount  or  value  of  the  rents  or  profits  of  the 
real  estate  during  his  minority  shall  exceed  twenty-five  hundred 
dollars^  then  the  bond  must  be  the  bond  of  a  surety  company 
authorized  to  do  business  in  this  State,  or  the  general  guardian 
may  give  a  bond  secured  by  a  mortgage  on  improved  and  unin- 
cumbered real  property  of  the  value  of  the  penalty  of  the  bond. 

The  court  in  its  discretion  may  vary  the  security  where  from 
special  circumstances,  it  may  be  found  for  the  interest  of  the 
infant,  and  may  direct  the  principal  of  the  estate  and  any  part 
thereof  to  be  invested  in  the  stocks  of  the  state  of  New  York 
or  of  the   United   States,  or  deposited   with   any   trust  company 
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which  shall  have  been  designated  as  a  depository  for  such 
moneys,  or  invested  in  bond  and  mortgage  on  unincumbered 
and  improved  property  of  at  least  double  the  value  of  the  ameunt 
invested,  to  be  shown  to  the  satisfaction  of  the  court,  for  the 
benefit  of  the  infants,  and  that  the  interest  or  income  thereof 
only  be  received  by  the  guardian.  (Amended  Apr.  1,  1910,  in 
effect  Sept.  1,  1910.) 

Rule  35.  Sale  of  real  estate  of  infants,  lunatics,  ete.; 
contents   of  petition. 

The  petition  in  proceedings  to  sell,  mortgage  or  lease  real 
estate  belonging  to  an  infant  or  lunatic*  idiot  or  habitual  drunk- 
ard, shall  state,  besides  the  particular  grounds  for  a  sale,  mort-  y 
gage  or  lease  of  the  property,  and  the  other  matters  required  by  >^ 
the  Code,  the  age  and  residence  -of  the  infant  lunatic,  idiot  or 
habitnal  drunkard,  and  the  name  ancl  residence  of  the  person 
proposed  as  a  special  guardian  or  committee,  the  relationship,  if 
any,  which  he  bears  to  the  infant,  lunatic,  idiot  or  habitual 
drunkard,  and  the  security  proposed  to  be  given;  and  also 
whether  any  previous  application  has  been  made,  and,  if  so,  the 
time  thereof,  and  what  disposition  was  made  of  the  same. 

Rale  CO.     Referee's  report  on  petition   to   sell,  ete. 

The  referee  appointed  on  such  petition  must  report  as  to 
whether  a  sale,  mortgage  or  lease  of  the  premises  (or  any  and 
what  portion  thereof),  would  be  beneficial  to  the  infant,  lunatic, 
idiot  or  habitual  drunkard,  and  the  particular  reason  therefor, 
and  whether  the  infant,  lunatic,  idiot  or  habitual  drunkard  is  in 
absolute  need  of  having  some  and  what  portion  of  the  proceeds 
of  such  sale,  mortgage  or  lease,  for  a  purpose  provided  in  section . 
2348  of  the  Code,  in  addition  to  what  he  might  earn  by  his  own 
exertions;  and  such  referee  shall  also  ascertain  and  report  the 
value  of  the  property  or  interest  to  be  disposed  of,  specifically,  as 
to  each  separate  lot  or  parcel,  and  whether  there  is  any  person 
entitled  to  dower  or  a  life  estate,  or  estate  for  years,  in  the 
premises,  and  the  terms  and  conditions  on  which  it  should  be 
sold 

And  the  referee's  report  shall  give  such  further  facts  as  are 
necessary  or  proper  on  the  application. 

The  facts  in  relation  to  the  value  of  the  property  or  interest 
to  be  disposed  of  required  to  be  ascertained  and  reported  upon 
by  the  referee  must  be  proven  on  such  reference  by  evidence  of 
at  least  two  disinterested  persons,  in  addition  to  that  of  the 
petitioner,  and  the  report  shall  not  refer  to  the  petition  or  any 
other  papers  for  a  statement  of  fact  (As  amended  October  24, 
1899.) 

Rale  57.     Bond  of  special  jroardlan. 

The  security  required  on  a  sale  of  the  real  estate  of  an  infant 
shall  be  a  bond  of  the  guardian,  with  two  sufficient  sureties,  in 
the  sum  of  double  the  value  of  the  premises,  including  the  in- 
terest on  such  value  during  the  minority  of  the  infant,  each  of 
which  sureties  shall  be  worth  the  penalty  of  the  bond  over  and 
above  all  debts,  which  bond  shall  be  duly  acknowledged  and 
accompanied  with  affidavits  of  justification  made  by  the  sureties. 
In  case,  however,  the  value  of  the  premises  including  the  interest 
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on  such  Value  during  the  minority  of  the  infant,  shnll  exceed 
the  sum  of  live  hundred  dollars,  the  court  must  require  the 
guardian  to  give  a  bond  of  a  surety  company  authorized  todo 
business  in  this  state  or  a  bond  secured  by  a  mortgage  on  im- 
proved and  unincumbered  real  property  of  the  value  of  the 
penalty  of  the  bond.  (Amended  Apr.  1,  1910,  in  effect  Sept,  lt 
1010.) 

Rule  58*     Proceed*  of  sale  mult  be  brought  into  court; 

COffttf. 

If  the  proceeds  of  the  sale  exceed  $500,  and  the  guardian  has 
not  given  security  by  mortgage  upon  real  estate,  he  shall  bring 
the  proceeds  into  court,  or  invest  the  same  under  the  direction 
of  the  eourt,  for  the  use  of  the  infant;  aud  the  guardian  shall 
only  be  entitled  to  receive  so  much  of  the  interest  or  income 
thereof,  from  time  to  time,  as  may  be  necessary  for  the  support 
and.  maintenance  of  the  infant,  without  the  order  of  the  court. 
If  the  infant's  interest  in  the  property  does  not  exceed  $1,000, 
the  whole  costs,  including  disbursements,  shall  not  exceed  twenty- 
five  dollars,  and  referee's  fees  not  exceeding  ten  dollars.  "Where 
several  infants  are  interested  in  the  same  premises  as  tenants 
in  common,  the  application  in  behalf  of  all  shall  be  joined  in  the 
same  petition,  although  they  may  have  several  general  guardians; 
•  and  there  shall  be  but  one  reference  to  ascertain  the  propriety 
of  a  sale  as  to  all,  and  but  one  bill  of  costs  shall  be  allowed. 

Rale   59.    When   proceedH   of  sale   to   be   paid  to  general 
gruardinii;  petition  therefor. 

No  money  arising  from  the  sale  of  the  real  estate  of  an  infant 
shall  be  paid  over  to  his  general  guardian,  except  so  much 
thereof,  or  of  the  interest  or  income,  from  time  to  time,  as  may 
be  necessary  for  his  support  or  maintenance,  unless  such  guardian 
shall  give  a  bond  in  the  penalty  of  double  the  amount  to  be 
paid  to  him  with  sufficient  surety  to  be  approved  by  the  court. 
In  case,  however,  such  money  shall  exceed  the  sum  of  five  hun- 
dred dollars  the  court  must  require  the  guardian  to  give  a  bond 
of  a  surety  company  authorized  to  do  business  in  this  state  or  a 
bond  secured  by  a  mortgage  on  improved  and  unincumbered  real 
property  of  a  value  of  the  penalty  of  the  bond. 

No  order  shall  be  made  for  the  payment  of  any  such  moneys 
to  any  person,  except  upon  petition,  accompanied  by  a  certified 
copy  of  the  order,  in  pursuance  of  which  the  money  was  brought 
into  court,  together  with  a  statement  of  the  county  treasurer, 
city  chamberlain,  or  other  depository  of  the. money,  showing  the 
present  state  and  amount  of  the  fund,  separating  the  principal 
and  interest,  and  showing  the  amount  of  each;  and  the  court 
may  take  such  proof  of  the  truth  of  the  matters  stated  in  the 
petition  as  shall  be  deemed  proper,  or  may  refer  the  same  to 
a  suitable  referee  to  take  proof  :\nd  report  thereon.  (Amended 
Apr.  1,  1010,  in  effect  Sept.  1,  1910.) 

Rule   OO.      Reference   on   failure   to   answer  on  mortsrafire 
foroolOHuret  Judgrnient. 

If,  in  an  action  to  foreclose  a  mortgage,  the  defendant  fails  to 
answer  within  the  time  allowed  for  that  purpose,  or  the  right  of 
the  plaintiff,  as  stated  in  the  complaint,  is  admitted  by  the 
answer,    the   plaintiff   may   have   an   oruer   referring   it   to   some 
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suitable  person  as  referee,  to  compute  the  amount  due  to  the 
plaintiff,  and  to  such  of  the  defendants  as  are  prior  incum- 
brancers of  the  mortgaged  premises,  and  to  examine  and  report 
whether  the  mortgaged  premises  can  be  sold  id  parcels,  if  the 
whole  amount  secured  by  the  mortgage  has  not  become  due. 
If  the  defendant  is  an  infant,  and  has  put  in  a  general  answer 
by  his  guardian,  or  if  any  of  the  defendants  are  absentees  the 
order  of  reference  shall  also  direct  the  person  to  whom  it  is 
referred  to  take-  proof  of  the  facts  and  circumstances  stated  in 
the  complaint,  and  to  examine  the  plaintiff  or  his  agent,  on 
oath,  as  to  any  payments  which  have  been  made,  and  to  com- 
pute the  amount  due  on  the  mortgage,  preparatory  to  the  ap- 
plication for  judgment  of  foreclosure  and  sale. 

When  ho  answer  is  put  in  by  the  defendant,  within  the  time 
allowed  for  that  purpose,  or  any  answer  denying  any  material 
facts  of  the  complaint,  the  plaintiff,  after  the  cause  is  in  readi- 
ness for  trill  1.  as  to  all  the  defendants,  may  apply  for  judgment, 
at  any  Special  Term,  upon  due  notice  to  such, of  the  defendants 
as  hare  appeared  in  the  action,  and  without  putting  the  cause 
on  the  calendar. 

The  plaintiff,  in  such  case,  when  he  moves  for  judgment,  must 
show,  by  affidavit  or  otherwise,  whether  any  of  the  defendants 
who  hare  not  apneared  are  absentees;  and,  if  so,  he  must  produce 
the  report  as  to  the  proof  of  the  facts  and  circumstances  stated 
in  the  complaint,  and  of  the  examination  of  the  plaintiff  or  his 
agent,  on  oath,  as  to  any  payments  which  have  been  made.  And 
in  all  foreclosure  cases  the  plaintiff,  when  he  moves  for  judg- 
ment, must  show  by  affidavit,  or  by  the  certificate  of  the  clerk 
of  the  county  in  which  .the  mortgaged  premises  are  situated, 
that  a  notice  of  the  pendency  of  the  action,  containing  the  names 
of  the  parties  thereto,  the  object  of  the  action,  and  a  description 
of  the  property  in  that  county  affected  thereby,  the  date  of  the 
mortgage,  and  the  parties  thereto,  and  the  time  and  place  of 
recording  the  same,  has  been  filed  at  least  twenty  days  before 
such  application  for  judgment,  and  at  or  after  the  time  of  filing 
of  the  complaint,  as  required  by  law. 

ttnle  «1.    Judgment  for  vale  oti  foreclosure*  what  to  eon- 
tain;  disposition  of  ■arpla«  money;  referee* 

In  every  judgment  for  the  sale  of  mortgaged  premises,  the 
des^riptiott  and  particular  boundaries  of  the  property  to  be  sold, 
so  far,  nt  least,  as  the  same  can  be  ascertained  from  the  mort- 
gage, shall  be  inserted.  And,  unless  otherwise  specially  ordered 
by  the  court,  the  judgment  shall  direct  that  the  mortgaged 
premises,  or  so  much  thereof  as  may  be  sufficient  to  discharge 
the  mortgage  debt,  the  expenses  of  the  sale  and  the  costs  of  the 
action,  as  provided  by  sections  l(52f»  and  1776  of  the  Code,  and 
which  may  be  sold  separately  without  material  injury  to  the 
parties  interested,  be  sold  by  or  under  the  direction  of  the  sheriff 
of  the  county,  or  a  referee,  and  that  the  plaintiff,  or  any  other 
party,  may  become.  a  purchaser  on  such  sale;  that  the  sheriff 
or  referee  execute  a  deed  to  the  purchaser:  that  out  of  the 
proceeds  of  the  sale,  unless  otherwise  directed,  he  pay  the  ex- 
penses of  the  sale,  ns  provided  in  section  Ki7fl  aforesaid,  and 
that  he  pay  to  the  plaintiff,  or  his  attorney,  the  amount  of  his 
debt,  interest  and  costs,  or  so  much  as  fhe  purchase  nionev  will 
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pay  of  the  same  and  that  he  take  the  receipt  of  the  plaintiff,  or 
his  attorney,  for  the  amount  so  paid,  and  lile  the  same  with  his 
report  of  sale,  and  that  the  purchaser  at  such  sale  be  let  into 
possession  of  the  premises  on  production  of  the  deed. 

All  surplus  moneys  arising  from  the  sale  of  mortgaged  prem- 
ises, under  any  judgment,  shall  be  paid  by  the  sheriff  or  referee 
making  the  sale  within  five  days  after  the  same  shall  be  received 
and  be  ascertainable,  in  the  city  of  New  York  to  the  chamber- 
lain of  the  said  city,  and  in  other  counties  to  the  treasurer 
thereof,  unless  otherwise  specially  directed,  subject  to  the  further 
order  of  the  court,  and  every  judgment  in  foreclosure  shall  con- 
tain such  directions,  except  where  other  provisions  are  specially 
made  by  the  court.  No  report  of  a  sale  shall  be  filed  or  confirmed, 
unless  accompanied  with  a  proper  voucher  for  the  surplus 
moneys,  and  showing  that  they  have  been  paid  over,  deposited 
or  disposed  of  in  pursuance  of  the  judgment.  The  referee  to  be 
appointed  in  foreclosure  cases,  to  compute  the  amount  due,  or  to 
sell  mortgaged  premises,  shall  be  selected  by  the  court,  and  tbe 
court  shall  not  appoint  as  such  referee  a  person  nominated  by  the 
party  to  the  action  or  his  counsel. 

Rale  «2.  Sale  of  landa  In  the  counties  of  New  York, 
Kinn-A  or  the  city  of  Buffalo,  under  Judgement  or  order. 

Where  lands  in  the  county  of  New  York  or  the  county  of 
Kings  are  sold  under  a  decree,  order  or  judgment  of  any 
court,  they  shall  be  sold  at  public  auction,  between  eleven  o'clock 
in  the  forenoon  and  three  o'clock  in  the  afternoon,  unless  other- 
wise specifically  directed. 

Notice  of  such  sale  must  be  given, -and  the  sale  must  be  had, 
as  prescribed  in  section  1678  of  the  Code. 

Such  sales  in  the  county  of  New  York,  unless  otherwise 
specifically  directed,  shall  take  place  at  the  Exchange  Sales 
Rooms,  now  located  at  Nos.  14  and  1G  Vezey  street  in  the  city 
of  New  York. 

The  Appellate  Division  of  the  Supreme  Court  in  the  First  De- 
partment is  authorized  to  change  the  place  at  which  said  sales 
shall  be  made,  may  make  rules  and  regulations  in  relation 
thereto  and  may  designate  the  auctioneers  or  persons  who  shall 
make  the  same. 

Such  sales  in  the  city  of  Buffalo  shall  on  and  after  May  1st, 
1SIM5,  take  place  at  the  Real  Estate  Exchange  rooms,  between 
the  hours  of  nine  and  eleven  in  the  forenoon,  and  two  and  three 
o'clock  in  the  afternoon,  unless  the  court  ordering  the  sales  shall 
otherwise  direct.'  Such  sales  shall,  however,  be  made  subject 
to  such  regulations  as  the  justices  of  the  Supreme  Court  of  the 
Eighth  District  shall  establish.     (As  amended  October  24,  1899.) 

Rule   G3.    Mortyagp   and    anslarnmentn   to   he   filed    or  re- 
corded before  conveyance. 

Whenever  a  sheriff  or  referee  sells  mortgaged  premises  under 
a  decree  or  order,  or  .Judgment  of  the  court,  it  shall  be  the  duty 
of  the  plaintiff,  before  a  deed  is  executed  to  the  purchaser,  to 
file  such  mortgage  and  any  assignment  thereof  in  the  office  of 
the  clerk,  unless  such  mortgage  and  assignments  have  been  duly 
proved  or  acknowledged,  so  as  to  entitle  the  same  to  be  recorded; 
in  which  case,  if  it  has  not  been  already  done,  it  shall  be  the 
duty  of  the  plaintiff  to  cause  the  same  to  be  recorded  at  fall 
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length  in  the  county  or  counties  where  the  lands  so  Molt?  are 
situated,  before  a  deed  is  executed  to  the  purchaser  ou  the,  Pale; 
:he  expense  of  which  filing  or  recording,  and  the  entry  thereof 
shall  be  allowed  in  the  taxation  of  costs;  and,  if  filed  with  the 
clerk,  he  shall  enter  in  the  minutes  the  filing  of  such  mortgage 
and  assignments,  aud  the  time  of  filing.  But  this  rule  slitill  not 
extend  to  any  case  where  the  mortgage  or  assignments  apnea  rt 
by  the  pleadings  or  proof  in  the  suit  commenced  thereon,  to  have 
been  lost  or  destroyed. 

Rale  64.  Application  for  snrplns  moneys;  refepouce; 
searches;  unsatisfied  liens. 

On  filing  the  report  of  the  sale,  any  party  to  the  suitj  or  any 
person  who  had  a  lien  on  the  mortgaged  premises  at  the* *iiae  of 
the  sale,  upon  filing  with  the  clerk  where  the  report  or"  sjih»  is 
fifed  a  notice,  stating  that  he  is  entitled  to  such  surplus,  moneys 
or  some  part  thereof,  and  the  nature  and  extent  of  his  claim, 
may  have  an  order  of  reference  to  ascertain  and  report  the 
amount  due  to  him,  or  to  any  other  person,  which  is  a  lien'  upon 
men  surpltra  moneys,  and  to  ascertain  the  priorities  of* « the 
several  liens  thereon;  to  the  end  that,  on  the  coming  in  ujhI  con- 
firmation of  the  report  on  stich  reference,  such  further-  ohler 
may  be  made  for  the  distribution  of  such  surplus  moneys  as' may 
be  just.  The  referee  shall,  in  all  cases,  be  selected  by  the  court. 
The  owner  of  the  equity  of  redemption,  and  every  party  who 
appeared  in  the  cause,  or  who  shall  have  filed  a  notice  of  claim 
with  the  clerk,  previous  to  the  entry  of  the  order  of  reference, 
shall  be  entitled  to  service  of  a  notice  of  the  application  for  the 
reference,  and  to  attend  on  such  reference,  and  to  the  usual 
notices  of  subsequent  proceedings  relative  to  such  surplus.  But 
if  such  claimant  or  such  owner  has  not  appeared,  or  made  his 
claim  by  an  attorney  of  this  court,  the  notice  may  be  served 
by  putting  the  same  into  the  post-office,  directed  to  the  claimant 
At  his  place  of  residence,  as  stated  in  the  notice  of  his  clh»ui, 
and  upon  the  ^wner  in  such  manner  as  the  court  may  direct.  All 
rSicial  w-arches  for  conveyances  or  incumbrances,  made  in  the 
progress  of  the  cause,  shall  be  filed  with  the  judgment  roll,  and 
notice  of  the  hearing  shall  be  given  to  any  person  having  or 
appearing  to  have  an  unsatisfied  lien  on  the  moneys  in  such  man- 
ner as  the  court  shall  direct;  and  The  party  moving  for  the 
reference  shall  show,  by  affidavit,  what  unsatisfied  liens  appear 
by  such  official  searches,  and  whether  any,  and  what  other 
unsatisfied  liens  are  known  to  him  to  exist. 

Rale  06.    Partition  to  embrace  all  lands  In  common, 

Where  several  tracts  or  parcels  of  land  lying  within  this 
state  are  owned  by  the  same  persons  in  common,  no  separate 
action  for  the  partition  of  apart  thereof  shall  be  brought  without 
the  consent  of  all  the  parties  interested  therein;  or  without  the 
special  order  of  the  court  made  on  notice  to  all  parties  who 
have  appeared  in  the  action,  to  be  obtained  before  application  for 
the  relief  demanded  in  the  complaint:  and,  if  brought  without 
such  a  consent  or  order,  the  share  of  the  plain  tin!  may  be  charged 
with  the  wThole  cost  of  proceeding;  and  where  infants  are  in- 
terested, the  complaint  shall  state  whether  or  not  the  parties  own 
any  other  lands  in  common.  (Amended  Apr.  1,  1910,  ij  effect 
Sept.  1  1910.) 
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Rrile*  06.  Reference  lis  to  title  of  premliei* 
Where  the  rights  and  interests  of  the  several  parties,  as 
stated*  in  the  complaint,  art*  not  denied  or  controverted,  if  any 
of  fife" defendants  are  infants  or  absentees,  or  unknown,  the 
plaiH{ifl5,#  on  an  affidavit  of  the  fact,  and  notice  to  such  of  the 
parties  as  have  appeared,  may  apply  at  a  Special  Term,  for  an 
order  »of  reference,  to  take  proof  of  the  plaintiff's  title  and 
interest  in  the  premises,  and  of  the  several  matters  set  forth  in 
the  complaint;  and  to  ascertain*  and  report  the  rights  and  inter- 
ests* of  the  several  parties  in  the  premises,  and  an  abstract  of 
the  ennyeyances  under  which  the  same  are  held.  Such  referee 
and  tl\e  referee  appointed  to  sell  shall  In  all  cases  be  selected 
by  the,  court.     (As  amended  October  24,  1905.) 

Rale  *  <JT.  Notice  of  stay  of  »ale  In  partition  or  fore* 
doRt^re." 

No  brtfer  to  stay  a  sale  under  judgment  in  partition  or  for  the 
foreclosure  of  a  mortgage  shall  be  granted  or  made  by  a  judge 
out  of*eourt,  except  upon  a  notice  of  at  least  two  days  to  the 
plaint Tftfi  attorney. 

RnleHIH.  Money*  paid  into  court  j  report  of  comnty  tfreaa- 
urerj4  and    chamberlain    of    City    of    New    York, 

Oh  or.  before  the  first  day  of  February  in  each  year  the  county 
treasurer  in  each  county  and  the  chamberlain  of  the  city  of  New 
York  shall  file  a  report  duly  verified  with  the  Appellate  Division 
of  the  Supreme  Court  of  the  Department  in  which  the  county  is 
embraced  containing  a  statement  of  all  moneys  in  his  hands  on 
the  first  day  of  January  preceding  that  have  been  paid  into  Court 
or  received  by  him  to  the  credit  of  any  action  or  proceeding, 
specifically  stating  the  securities  in  which  the  moneys  so  paid 
into  Court  are  invested  or  the  depositories  in  which  such  moneys 
are  deposited.  In  case  such  county  treasurer  or  chamberlain 
refuses  to  comply  with  this  rule  the  Appellate  Division  of  the 
Department  shall  issue  an  order  requiring  him  to  file  such  state- 
ment within  the  time  specified  therein  and  obedience  to  such 
order  may  be  enforced  as  for  contempt  of  court.  (Added  Juue 
17,  1913.     Former  Rule  08  repealed  April  30,   1910.) 

Rale  GO.  Order  for  payment  out  of  court;  neconnta  wltn 
trout  companies;  draft  to  he  conntemifraeo'  by  justice* 
-what  to  be  stated  in  draft. 

All  orders  directing  the  payment  of  money  out  of  court  shall 
direct  the  payment  to  be  made  to  the  person  entitled  to  receive 
the  same,  and  all  checks  or  drafts  for  the  payment  of  money  out 
of  court  shall  be  drawn  payable  to  the  order  of  the  person  entitled 
to  the  moneys;  and  shall  specify  in  what  particular  suit  or  on 
what  account  the  money  is  to  be  paid  out,  and  the  time  when  the 
order  authorizing  such  payment  was  made.  No  order  in  any 
pending  action,  for  the  payment  of  money  out  of  court,  shall  be 
made,  except  on  regular  notice  or  order  to  show  cause.,  duly 
served  on  the  attorneys  of  all  the  parties  w?ho  have  appeared 
therein,  or  filed  notice  or  claim  thereto.  When  moneys  are 
deposited  by  the  order  of  the  court  in  any  trust  company,  the 
entry  of  such  deposit  in  the  books  of  the  company  shall  contain 
a  short  reference  to  the  title  of  the  cause  or  matter  in  which  such 
deposit  is  directed  to  be  made,  and  shall  specify  also  the  time 
from  which  the  interest  or  accumulation  on  such  deposit  is  to 
commence,  where  it  does  not  commence  from  the  date  of  such 
deposit.  The  secretary  of  the  company  shall,  on  or  before  the 
first  day  of  February  in  each  year,  transmit  to  the  Appellate 
Division  of  the  Supreme  Court  in  the  department  in  which  the 
trust  company  is  located  a  statement  of  the  accounts  in  each 
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department,  showing  the  amount,  on  the  last  preceding  first  day 
of  January,  including  the  interest  or  accumulation  on  the  sum 
deposited  to  the  credit  of  each  cause  or  matter. 

In  every  draft  upon  the  trust  company*  by  the  county  treas- 
urer or  chamberlain,  for  moneys  deposited  with  the  said  com- 
pany, or  for  the  interest  or  accumulation  on  such  moneys,  the 
title*  of  the  cause  or  mutter  on  account  of  which  the  draft  is 
made,  and  the  date  of  the  order  authorizing  such  draft  shall  he 
stated,  and  the  draft  shall  be  made  payable  to  the  order  of  the 
person  or  persons  entitled  to  the  money.     Any  attorney  or  other 
person  procuring  an  order  for  the  payment  of  money  out  of  court, 
shall  obtain  two  certified  copies  of  the  order,  both  to  be  counter- 
signed by  the  judge  granting  the  same;  one  copy  shall  be  filed 
with  the  county  treasurer  and  the  other  shall   accompany   tlje 
draft  drawn  upon  the  depository  and  be  filed  with  it,  and  the 
several  banks  and  other  depositories  having  trust  funds  of  the 
court  on   deposit,   are  forbidden   to  pay   out   any   of  such   funds 
without  the  production  and  tiling  of  such  certified  and  counter- 
signed copy   order.     This  provision  is  not  intended  to ^  dispense 
with  any  of  the  requirements  of  this  rule,  as  to  the  form  of  the 
draft,   nor   to   apply   to   a   case   where   periodical   payments   are 
directed  to  be  made,  as  provided  for  by  the  last  sentence  of  this 
rule,  after  the   first  payment  from  such   fund   shall    have  bean 
made  under  an  order  of  the  court,  in  the  manner  herein  specified. 
Where  periodical  payments  are  directed  to  be  made  out  of  a  fund 
deposited  with  such  company,  the  delivery  to  the  secretary  of  tfoe 
company  of  one  copy  of  the  order  authorizing  the  several  pay- 
ments shall  be  sufficient  to  authorize  the  payment  of  subsequent 
drafts  in  pursuance  of  such  order.     (Amended  Apr.  1,  1010,  In 
effect   Sept.   1,   1910.) 
Rule    TO.    Grom    sum    In    payment    of    life-estate. 
Whenever  a  party,  as  a  tenant  for  life,  or  by  the  curtesy,  or 
in   dower,   is  entitled  to  the  annual  interest  or  income  of   any 
sum  paid  into  court  and  invested  in  permanent  securities,  such 
party  shall  be  charged  with  the  expense  of  investing  such  sum, 
and  of  receiving  and  paying  over  the  interest  or  income  thereof; 
but  if  such  party  is  willing,  and  consents  to  accept  a  gross  sum 
in  lieu  of  such  annual  interest  or  income  for  life,  the  same  shall 
be  estimated  according  to  the  then  value  of  an  annuity  of  five 
per  cent,  on  the  principal  sum,  during  the  probable  life  of  such 
person,    according    to    the    Carlisle    Table    of    Mortality.      (As 
amended  October  24.  1905.) 

Rule  Tl.  Fee*  on  Inquisition  of  lunacy;  special  order  of 
the  court;  when    necessary,  to  nay  costs. 

On  the  execution  of  a  commission  of  lunacy.,  etc.,  the  com- 
missioners, for  every  day  they  are  necessarily  employed  in  hear- 
ing the  testimony  and  taking  the  inquisition,  shall  be  entitled  to 
an  allowance  to  be  fixed  by  the  court,  not  exceeding  ten  dollars 
for  each  day  to  each  of  such  commissioners. 

Where  the  costs  and  expenses  exceed  $250,  besides  witness 
fees  and  allowances  to  commissioners,  the  committee  shall  not  he 
at  liberty  to  pay  the  same  out  of  the  estate  in  his  hands,  with- 
out a  special  ortjer  of  the  court  upon  notice  to  all  parties  who 
have  appeared  in  such  proceedings,  directing  such  payment. 

Rule  72.  Divorce  or  separation,  action  for;  reference 
on  default;  averments  In  complaint;  plaintiff  to  lie  ex- 
amined   on    oath. 

When  an  action  is  brought  to  obtain  a  divorce  or  sepn ration,  or 
to  declare  a  marriage  contract  void,  the  court  shall  in  no  case 
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order  the  reference  to  a  referee  nominated  by  either  party  nor 
to  a  referee  agreed  upon  by  the  parties,  nor  without  proof  by 
affidavit  conformable  to  the  rules  relating  to  the  manner  and 
proof  of  the  service  of  the  summons  and  complaint.  Notice  of 
appearance  and  retainer  shall  not  be  sufficient  to  excuse  such 
proof. 

When  the  action  is  for  a;  divorce  on  the  ground  of  adultery, 
unless  it  be  averred  in  the  complaint  that  the  adultery  charged 
was  committed  without  the  consent,  connivance,  privity  or  pro- 
curement of  the  plaintiff;  that  five  years  have  not  elapsed  since 
the  discovery  of  the  fact  that  such  adultery  had  been  committed,  . 
and  that  the  plaintiff  has  not  voluntarily  cohabited  with  the 
defendant  since  such  discovery;  and,  also,  where,  at  the  time  of 
the  offense  charged,  the  defendant  was  living  in  adulterous  inter- 
course with  the  person  with  whom  the  offense  is  alleged  to  have 
been  committed:  that  five  years  have  not  elapsed  since  the  com- 
mencement of  such  adulterous  intercourse  was  discovered  by  the 
plaintiff,  and  the  complaint  containing  such  averments  be  verified 
by  the  oath  of  the  plaintiff  in  the  manner  prescribed  by  the  Code, 
judgment  shall  not  be.  rendered  for  the  relief  demanded  until  the 
plaintiff's  affidavit  be  produced  stating  the  above  facts. 

In  an  action  for  a  divorce  or  for  the  annulment  of  a  marriage, 
where  the  defendant  fails  to  answer,  no  reference  shall  be 
granted  to  take  proof  of  the  facts  stated  in  the  complaint,  but 
before  a  judgment  shall  be  granted  the  proof  of  such  facts 
must  be  made  to  the  court  in  open  court  and  a  copy  of  the  evi- 
dence taken  before  the  court  shall  be  written  out  and  filed  with 
the  judgment  roll.  The  court  may,  however,  in  case  the  evi- 
dence is  such  that  the  public  interest  requires  that  the  examina- 
tion of  the  witnesses'  should  not  be  public,  exclude  all  persons 
from  the  court  room  except  the  parties  to  the  action  and  their 
counsel  and  the  witnesses,  and  shall  order  such  evidence,  when 
filed  with  the  clerk,  sealed  up  and  exhibited  only  to  the  parties 
to  the  action  or  some  one  specially  interested  upon  order  of  the 
court. 

Rule  T3.  Divorce,  jadgment  by  default,  when  grranted. 
Before  judgment  by  default  shall  be  granted  in  an  action  to 
annul  a  marriage  on  the  ground  that  the  party  was  under  the 
age  of  legal  consent,  proof  must  be  made  showing  that  the  parties 
thereto  have  not  freely  cohabited  for  any  time  as  husband  and 
wife,  after  the  plaintiff  had  attained  the  age  of  consent.  If  the 
action  is  brought  to  annul  the  marriage,  on  the  ground  that  the 
plantiff's  consent  was  obtained  by  force  or  fraud,  the  plaintiff 
must  show  that  there  has  been  no  voluntary  cohabitation  between 
the  parties  as  man  and  wife;  and  if  it  is  brought  to  annul  a 
marriage  on  the  ground  that  the  plaintiff  was  a  lunatic,  proof 
must  be  produced  showing  that  the  lunacy  still  continues;  dr 
that  the  parties  have  not  cohabited  as  husband  and  wife  after  the 
plaintiff  was  restored  to  his  reason. 

Rale   74.    Divorce,   answer  In    action. 

The  defendant  in  the  answer  may  set  up  the  adultery  of  the 
plaintiff,  or  any  other  matter  which  would  be  a  bar  to  a  divorce, 
separation,  or  the  annulling  of  a  marriage  contract;  and  if  an 
issue  is  taken  thereon,  it  shall  be  tried  at  the  same  time  and  in 
the  same  manner  as  other  issues  of  fact  in  the  cause. 

Rnle   7B.    Ijeffltlmiicy  of  children   on   divorce. 

On  a  complaint  tiled  by  a  husband  for  a  divorce,  if  he  wishes 
*o  question  the  legitimacy  of  any  of  the  children  of  his  wife,  the 
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allegation  that  they  are  or  that  he  believes  them  to  be  illegiti- 
mate, shall  be  distinctly  made  in  the  complaint.  If,  upon  default, 
proofs  shall  be  taken  upon  the  question,  of  legitimacy  as  well  as 
upon  the  other  matters  stated  in  the  complaint,  and  if  the  issue 
is  tried  by  a  jury,  an  issue  on  the  question  of  legitimacy  of  the 
children  shall  be  awarded  and  tried  at  the  same  time. 

Rale  76.  Jndgmeat  declaring  marriage  void,  or  grant- 
lna-  a  divorce  not  to  be  by  default;  copy  of  plead  In  a*  or 
testimony  not  to  be  furnished;  Judgment  to  be  entered  by 
court. 

No  judgment  annulling  a  marriage  contract,  or  granting  a 
divorce,  or  for  a  separation  or  limited  divorce,  shall  be  made  of 
course  by  the  default  of  the  defendant;  or  in  the  consequence  of 
any  neglect  to  appear  at  the  hearing  of  the  cause,  or  by  consent. 
Every  such  case  shall  be  heard  after  the  trial  of  the  issue.-  or 
upon  the  coming  in  of  the  proofs  at  a  Special  Term  of  the  court; 
bat  where  no  person  appears  on  the  part  of  the  defendant,  the 
details  of  evidence  in  adultery  causes  shall  not  be  read  in  public, 
but  shall  be  submitted  in  open  court.  No  officer  of  any  court, 
with  whom  the  proceedings  in  an  adultery  cause  are  filed,  on  or 
before  whom  the  testimony  is  taken,  nor  any  clerk  of  such  officer, 
either  before  er  after  the  termination  of  this  suit,  shall  permit 
a  copy  of  any  of  the  pleadings  or  testimony,  or  of  the  substance 
of  the  details  thereof,  to  be  taken  by  any  other  person  than  a 
party  or  the  attorney  or  counsel  of  a  party,  who  has  appeared  in 
the  cause,  without  a  special  order  of  the  court. 

No  judgment  in  an  action  for  a  divorce  shall  be  entered  except 
upon  the  special  direction  of  the  court. 

Rule  77.  Receiver  of  debtor'*  estate |  powers  and  duties) 
costs. 

Every  receiver  of  the  property  and  effects  of  the  debtor  shall, 
nnles6  restricted  by  the  special  order  of  the  court,  have  general 
power  and  authority  to  sue  for  and  collect  all  the  debts,  demands 
and  rents  belonging  to  such  debtor,  and  to  compromise  and  settle 
such  as  are  unsafe  and  of  a  doubtful  character.  He  may  also 
sue  in  the  name  of  a  debtor,  where  it  is  necessary  or  proper  for 
him  to  do  so;  and  he  may  apply  for  and  obtain  an  order  of 
course  that  the  tenants  of  any  real  estate  belonging  to  the  debtor, 
or  of  which  he  is  entitled  to  the  rents  and  profits,  attorn  to  such 
receiver,  and  pay  their  rents  to  him.  He  shall  also  be  permitted 
to  make  leases,  from  time  to  time,  as  may  be  necessary,  for 
terms  not  exceeding  one  year.  And  it  shall  be  his  duty,  without 
any  unreasonable  delay,  to  convert  all  the  personal  estate  and 
effects  into  money;  but  he  shall  not  sell  any  real  estate  of  the 
debtor  without  the  special  order  of  the  court,  until  after  judg- 
ment in  the  cause.  He  is  not  to  be  allowed  for  the  costs  of  any 
suit  brought  by  him  against  an  insolvent  from  whom  he  is  un- 
able to  collect  his  costs,  unless  such  suit  is  brought  by  order  of 
the  court,  or  by  the  consent  of  all  persons  interested  in  the  funds 
in  his  hands.  But  he  may,  by  leave  of  the  court,  sell  such  des- 
perate debts,  and  all  other  doubtful  claims  to  personal  property, 
at  public  auction,  giving  at  least  ten  days'  public  notice  of  the 
time  and  place  of  such  sale. 
Rule  78.    Suits  by  receivers  costs. 

Whenever  a  receiver,  appointed  under  proceedings  supple- 
mentary to  execution,  shall  apply  for  leave  to  bring  an  action, 
he  shall  present  and  file  with  his  application  the  written  request 
of  the  creditor  in  whose  behalf  he  was  appointed,  that  such 
action  be  brought;  or  else  he  shall  give  a  bond  with  sufficient 
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security  and  properly  acknowledged  and  approved  by  the  court,  to 
the  person  against  whom  the  action  is  to  be  brought,  conditioned 
for  the  payment  of  any  costs  which  may  be  recovered  against 
such  receiver.  And  leave  to  bring  action  shall  not  be  granted 
except  on  such  written  request  or  on  the  giving  of  such  security. 

In  all  other  cases  where  a  receiver  applies  to  the  court  for  leave 
to  bring  an  action,  he  shall  show  in  such  application  that  he  has 
sufficient  property  in  his  actual  possession  to  secure  the  person 
against  whom  the  action  is  to  be  brought  for  any  costs  which  he 
may  recover  against  such  receiver;  otherwise  the  court  may  re- 
quire the  receiver  to  give  such  bond  conditioned  for  the  payment 
of  costs,  and  with  such  security  as  is  above  mentioned. 

Rule   T9.    Who   may   be    referee,    and    duties    of. 

Except  in  a  case  provided  for  by  section  1011  of  the  Code 
of  Civil  Procedure,  no  person,  unless  'he  is  an  attorney  of  the 
court  in  good  standing,  shall  be  appointed  sole  referee  for  oily 
purpose  in  any  pending  action  or  proceeding.  Nor  shall  any  per- 
son be  appointed  a  referee  who  is  the  partner  or  clerk  of  the 
attorney,  or  oounsel,  of  the  party  in  whose  behalf  such  applica- 
tion for  such  appointment  is  made,  or  who  is  in  any  way  con- 
nected in  business  with  such  attorney  or  couusel.  or  who  occu- 
pies the  same  office  with  such  attorney  or  counsel.  All  moneys 
received  by  a  referee  appointed  to  sell  real  property  shall  be 
forthwith  deposited  by  the  referee  in  his  own  name  as  referee 
•in  a  bank  or  trust  company  authorized  to  receive  an  deposit  court 
funds;  and  if  there  be  no  such  depository  in  the  city  or  town 
in  which  the  referee  resides,  then  he  shall  deposit  such  moneys 
forthwith  in  a  depository  located  in  an  adjoining  city  or  town, 
or  with  the  County  Treasurer  of  the  county  in  which  the  action 
or  special  proceeding  is  pending;  and  such  moneys  so  deposited 
shall  not  be  withdrawn,  except  as  directed  by  the  judgment  or 
order  under  which  the  deposit  is  made  or  upon  the  order  of  the 
Court.     (As  amended  April  30,   1910  and  June  17.   1913.) 

The  following  form  has  been  approved  by  the  justices  of  the 
Supreme  Court  in  the  First  Department. 

To  comply  with  the  Amended  Rule*  of  Practice  in  foreclosure 
cases  the  judgment  should  contain  immediately  following  the 
direction  to  sell  and  in  substitution  for  the  provisions  now  in 
use  the  following  provisions: 

Under  the  direction  of  ,  Esq.,  who  is  hereby  ap- 
pointed referee  for  that  purpose;  that  said  referee  give  pulHic 
notice  of  the  time  and  place  of  such  sale  according  to  law  and 
the  course  and  practice  of  this  court;  that  the  plaintiff  or  any 
other  party  to  this  action  may  become  the  purchaser  or  pur- 
chasers on  such  sale;  that  said  referee  execute  to  the  purchaser 
or  purohasers  on  such  sale  a  deed  of  the  premises  sold;  that 
such  referee  on  receiving  the  proceeds  of  sale  forthwith  pay 
therefrom  the  taxes,  assessments  and  water  rents  which  are  or 
may  become  liens  on  the  premises  at  the  time  of  sale.  That 
said  referee  then  deposit  the  balances  of  such  proceeds  of  sale 
in*  apd  shall  thereafter  mako  the  following  pay- 
ments, and  his  checks  drawn  for  that  purpose  shall  be  paid  by 
the  said  depository: 

First,—  The  sum  of  $£K>  to  the  paid  referee  fop  his  fees  horein. 

Second.—  Advertising  expeuses  as  shown  on  the  bills  presented 
and  certifind  by  the  said  referee  to  bo  correct,  and  duplicate 
oopies  of  which  shall  be  left  with  said  depository. 

Third.-*-  Said  reforee  shall   also  pay  to  the  plaintiff  the  sum 

of dollars,  adjudged  to  the  plaintiff  for  his  costs  and 
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disbursements  In  this  action,  with  interest  thereon  from  the  date 

hereof,    together    \Yith    an   additional   allowance    of    

dollars  hereby   awarded   to   the   plaintiff,    in   addition   to   coats* 

with  interest  thereon  from  the  date  thereof;  and  also , 

dollars,  the  said  amount  so  reported  due  as  aforesaid,  together 
with  the  legal  interest  thereon  from  the  date  of  said  report,  or 
so  much  thereof  as  the  purchase  money  of  the  mortgaged  prom* 
ises  will  pay  of  the  same. 

Fourth. —  If  such  referee  intends  to  apply  for  a  further  allow- 
ance for  his  fees,  be  may  leave  upon  deposit  such  amount  as 
will  cover  such  additional  allowance,  to  await  the  further  order 
of  the  court  thereon,  after  application  duly  made. 

Rale  80.    Seaaeetratloa  o*  property  of  corporation;  where  ' 

mot  lop  |or  receiver  may  be  uia^ej  removal  of  receiver.  ^ 

#  All  motions  fop  the,  sequestration  of  the  property  of  corpora- 
tions, or  for  the  appointment  of  receivers  thereof,  must  be  made 
in  the  judicial  district  in  which  the  principal  place  of  business  of 
said  corporations,  respectively,  is  situated,  except  that  in  actions 
brought  hy  the  Attorney-General  in  behalf  of  the  people  of  this 
state,  when  it  shall  be  made  to  appear  that  such  sequestration 
is  a  necessary  Incident  to  the  action,  and  that  no  receiver  has 
already  been  appointed,  a  motion  for  the  appointment  of  one  may 
be  made  in  any  county  within  the  judicial  district  in  which  such 
action  is  triable.  No  motion  can  oe  made,  or  other  proceeding 
had  for  the  removal  of  a  receiver,  elsewhere  than  in  the  judicial 
district  in  which  the  order  for  his  appointment  was  made,  And 
where  a  receiver  has  been  appointed,  his  appointment  shall  be 
extended  to  any  subsequent  suit  or  proceeding  relating  to  the 
same  estate  or  property  in  which  a  receiver  is  necessary. 

Role  81«  Power  of  receiver  to  employ  counsel. 
No  receiver  shall  have  power  to  employ  more  than  one  counsel, 
except  under  special  circumstances  and  in  particular  cases  re- 
quiring the  employment  of  additional  counsel,  and  in  such  cases 
only  upon  special  application  to  the  court,  showing  such  circum- 
stances by  his  petition  or  affidavit,  and  on  notice  to  the  party  of 
person  on  whose  behalf  or  application  he  was  appointed.  This 
role  shall  apply  to  all  receivers,  present  and  future;  and  no  allow- 
ance shall  be  made  to  any  receiver  for  expenses  paid,  or  made, 
or  incurred  in  violation  of  this  rule. 

Rale  83.  Examination  of  a  party  before  trial. 

When  an  examination  is  required  under  sections  870,  871,  872 
of  the  <?ode  of  Civil  Procedure,  the  affidavit  shall  specify  the 
ffict*  and  circumstances  which  show,  in  conformity  with  subdi- 
vision 4  of  section  872,  that  the  examination  of  the  person  is 
material  and  necessary. 

Rqle   83.    Court*   may  make  farther  rales. 

The  Appellate  Division  in  each  department,  and  the  various 
courts  of  record,  may  make  such  further  rules  hi  regard  to  the 
transaction  of  business  before  them  respectively,  not  inconsistent 
with  the  foregoing  rules,  as  they  in  tbelr  discretion  may  deem 
Deeesunry. 

Ra!e  Rl,    practice  in  canes  not  covered  by  tlieae  roles.  » 

In  casvs  where  no  provision  is  mode  by  statute  or  by  these  rules 

the  proceedings  shall  be  according  to  the  customary  practice  as  it 

formerly  existed  in  the  Court  of  Chancery  or  Supreme  Court,  in 

cases  not  provided  for  by  statute  or  by  the  written  rules  of  those 

courts, 
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Rule  85.    Appellate  division;  announcement   of  decision} 
copies;  publication. 

Before  any  decision  of  the  Appellate  Division  of  the  Supreme 
Court  in  any  Department  in  which  an  opinion  is  written  is  an- 
nounced there  shall  be  furnished  to  the  clerk  of  the  Court  a 
copy  of  each  opinion  delivered  by  the  Court  and  immediately 
after  the  announcement  of  the  decision  and  on  the  same  day 
the  clerk  shall  transmit  such  copy  or  copies  so  received  by  him, 
duly  certified  as  required  by  section  92  of  the  Judiciary  Law, 
and  a  list  of  all  cases  decided  at  the  same  time  to  the  Supreme 
Court  Reporter,  and  no  decision  on  any  appeal  in  which  an 
opinion  is  written  shall  be  announced  until  a  copy  of  the  opinion 
has  been  furnished  to  the  clerk  as  aforesaid.  No  copy  of  any 
opinion  in  any  case  decided  by  the  Appellate  Division  in  any 
Department  shall  be  delivered  to  any  person  until  after  the  de- 
cision is  announced  and  no  copy  of  such  opinion  shall  be  de- 
livered to  any  person  except  counsel  in  the  case  until  after  the 
list  of  decisions  and  certified  copies  of  the  opinions  shall  have 
been  transmitted  to  the  Supreme  Court  Reporter.  The  Supreme 
Court  Reporter  shall  publish  the  opinions  of  the  Appellate 
Division  as  soon  as  practicable  without  waiting  to  publish  to- 
gether all  the  opinions  of  a  particular  term  or  month.  (As 
added  June  17,  1913,  in  effect  November  1,  1913.) 

Rule  HO.    Publication  of  paper  in  first  department \  desig- 
nation  of  newspapers. 

Whenever  a  notice,  summons,  citation,  order  or  other  paper 
shall  be  required  by  the  Code  of  Civil  Procedure  or  other  pro- 
vision of  law,  or  by  the  order  of  any  court  or  a  judge  thereof, 
or  of  a  surrogate  or  of  the  clerk  of  a  court  or  any  other  official 
or  individual,  to  be  published  in  a  newspaper  in  the  First  De- 
partment, or  public  notice  of  any  application  to  a  court  or  judge 
or  other  officer  shall  be  required  to  be  given  by  publication 
thereof  in  a  newspaper  in  the  First  Department,  or  where  any 
court  or  a  judge  thereof  or  a  surrogate  or  other  judicial  officer 
or  public  officer  is  authorized  or  required  to  designate  a  news- 
paper in  the  First  Department  for  the  publication  of  any  such 
notice,  summons,  citation,  order  or  other  paper,  the  newspaper 
designated  by  any  court  or  judge  thereof,  or  surrogate  or  other 
judicial  officer  or  public  officer,  shall  be  a  newspaper  designated 
by  the  Appellate  Division  of  the  Supreme  Court  in  the  First 
Department  as  hereinafter  provided,  and  no  such  publication 
shall  be  deemed  to  give  the  notice  required  to  be  given  if  the 
same  is  published  in  any  newspaper  in  the  First  Department 
which  has  not  been  designated  by  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  First  Department;  and 
the  publication  of  such  notice,  summons,  citation,  order  or  other 
paper  in  any  undesignated  newspaper  in  the  First  Department 
shall  not  be  deemed  a  compliance  with  any  provision  of  the  Code 
oi  Civil  Procedure  or  other  provision  of  law  or  of  the  order  of 
any  court  or  judge. 

The  Appellate  Division  of  the  Supreme  Court  in  the  First 
Department  shall  from  time  to  time  designate  such  newspapers 
in  such  Department  as  in  its  opinion  have  such  a  circulation  as 
is  calculated  to  give  public  notice  of  a  legal  publication,  and 
from  time  to  time  revoke  such  designation.  To  entitle  a  news- 
paper to  such  a  designation,  it  must  file  with  the  clerk  of  the 
Appellate  Division  a  statement,  duly  verified,  showing  approxi- 
mately the  amount  of  its  circulation,  the  time  and  place  of  its 
regular  publication,  and  a  statement  of  its  charges  for  legal  pub- 
lications.   (As  added  June  17,  1913,  in  effect  November  1,  1913.) 
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CARLISLE  TABLE  OF  MORTALITY. 

Table  showing  the  value  of  an  annuity  of  $1  on  a  single  life, 
according  to  the  Carlisle  Table  of  Mortality,  at  5  per  cent, 
interest,  referred  to  in  General  Rule  tfo.  70. 


Age. 

Number  of 
years'  pur- 
chase the 
annuitv  is 
worth. 

Age. 

Number  of 
years'  pur- 
chase the 
annuity  is 
wortn. 

Age. 

Number  of 
years'  pur- 
chase the 
annuity  is 
worth. 

0 

12.083 
13.995 
14.98b 
15.824 
16.271 
16.590 
16.735 
16.790 
16.786 
16.742 
16.669 
16.581 
16.495 
16.406 
16.316 
16.227 
16.145 
16.067 
15.988 
15.905 
15.818 
15.727 
15.629 
15.526 
15.417 
15.304 
15.188 
15.065 
14.942 
14.827 
14.723 
14.617 
14.506 
14.387 
15.260 

35 

36 

37 

38 

39 

40 

41 

42 

43 

44 

45 

46 

47 

48 

49 

50 

51 

52 

53 

54 

55 

56 

57 

58 

59 

60 

61 

62 

63 

64 

65 

66 

67 

68 

69 

14.127 

13.987 

13.843 

13.694 

13.541 

13.380 

13.244 

13.101 

12.956 

12.805 

12.648 

12.480 

12.301 

12.107 

11.892 

11.660 

11.409 

11.154 

10.892 

10.624 

10.347 

10.063 

9.771 

9.478 

9.199 

8.940 

8.712 

8.487 

8.258 

8.016 

7.765 

7.503 

7.227 

6.941 

6.643 

70 

71 \ 

72 

73 

74 

75 

76 

77 

78 

79 

80 

81 

82 

83 

84 

85 

86 

87 

88 

89 

90 

91 

92 

93 

94 

95 

96 

97 

98 

99 

100 

101 

102 

103 

6.336 

1 

6.015 

2 

5.711 

3 

5.434 

4 

6.190 

5 

4.989 

d          

4.792 

7 

4.609 

8 

4.422 

9 

4.210 

10 

4.014 

11 

3.799 

12 

3.606 

13 

3.406 

14 

3.211 

15 

3.009 

16 

2.830 

17 

2.685 

18 

2.597 

19 

2.495 

20 

2.339 

21 

2.321 

22 

2.412 

23 

2.517 

24 

2.560 

25 

2.596 

26 

2.655 

27 

2.428 

28 

2.278 

29 

30 

2.045 
1.624 

31 

1.192 

72 

0.753 

33 

0.317 

34 

4 
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RULES  FOR  COMPXTTING  THE  VALUE  OF  THE  LIFE 

ESTATE  OR  ANNUITY. 

Calculate  the  interest  at  5  per  cent,  for  one  year  upon  the  sum 
to  the  income  of  which  the  person  is  entitled.  Multiply  this 
Interest  by  the  number  of  years'  purchase  set  opposite  the  per- 
son's a  fee  in  the  table,  and  the  product  is  the  gross  value  of  the 
jife-estate  of  such  person  in  said  sum. 
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EXAMPLES. 

Suppose  a  widow's  age  is  37,  and  she  is  entitled  to  dower  In 
mil  estate  worth  $:J50.75.  One-third  of  this  is  $116.91  2/3. 
Interest  on  $116.91  for  one  year  at  5  per  cent,  (as  fixed  by  the 
70th  Rule)  is  $5.85.  The  number  of  years'  purchase  which  an 
annuity  of  $1  is  worth  at  the  age  of  37,  as  appears,  by  the  table, 
is  thirteen  years  and  843/1,000  parts  of  a  year,  which  multi- 
plied by  $5.85,  the  income  for  one  year,  gives  $80.98  and  a  frac- 
tion as  the  gross  value  of  her  right  of  dower. 

Suppose  a  man  whose  age  is  50  is  tenant  by  the  curtesy  in 
the  whole  of  an  estate  worth  $9,000.  The  annual  interest  on  the 
sum  at  5  per  cent,  is  $450.  The  number  of  years'  purchase 
which  an  annuity  of  $1  is  worth  at  the  age  of  50,  as  per  table, 
is  11.000  parts  of  a  year,  which  multiplied  by  $450,  the  value 
of  one  year,  gives  $6,£47  as  the  gross  value  of  his  life  estate  iu 
the  premises,  or  the  proceeds  thereof. 

Note. —  The  values  in  this  table  are  calculated  on  the  suppo- 
sition that  the  annuities  are  payable  yearly,  first  payment  due 
one  year  hence.  These  values,  with  those  for  joint  and  survi- 
vorship life  interest,  may  be  found  in  "  Commutation  Tables  for 
Joint  Annuities  and  Survivorship  Assurances  Based  on  the  Car- 
lisle Mortality,  by  David  Chisholm."  Loudon,  Charles  &  Edwin 
Lay  ton,  1858. 
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INDEX  TO  GENERAL  RULES  OF  PRACTICE. 

(The  references  are  to  the   numbers  of  the   rules.) 
Asms* salon  of  attorneys  s  Rule 

application   for    1 

Afldavits 

to  be  f olioed  and  indorsed 19 

of   merits    23 

for   order   extending  time 24 

on  ex  parte  application,  statement  as  to  previous  application 25 

on  motion  to  change  venue 48 

to  entitle   guardian   to   compensation 50 

Agreements* 

between  parties  or  attorneys,  to  be  in  writing 11 

Allegations* 

in  pleadings,  to  be  marked 10 

Allowances 

applications  for  additional 45 

of  time,   for  counsel 47 

Annuities  t 

Carlisle  table  of  mortality 105d 

Answers 

in  action  for  divorce •. 74 

Appeal: 

to  Appellate   Division,  papers  on,   where  filed -2 

to  be  placed  on  calendar,  in  what  order 89 

failure    of   appellant   to  appear 39 

papers  on,   to  be   furnished  by  appellant 41 

bill  of  exceptions 84 

case   and    exceptions 34 

resettlement   of  bill   or  case 34 

exhibits 34 

final  judgment  on  appeal  to   Appellate   Division 34 

Appearance  i 

entry  of 9 

failure  of  appellant  to  make 39 

Appellate  Divisions 

announcement  of  decisions ' 85 

copies   of  decisions,    who  entitled   to  — 85 

publication   of   decisions 85 

designation   of  newspaper   for   publication  of  notices,  etc.,   in   first 

department 86 

Applications 

ex  parte,  affidavits  on,   to  contain   statement  as  to  previous  appli- 
cation    25 

for  judgment,  on  failure  to  answer 26 

Arresti 

order  of,  petition  and  affidavit  on,  to  be  filed 4 

grounds  for  granting,  to  be  stated  in ' 13 

if  defendant  is  under,  case  preferred 36 

Assignment*  s 

of  mortgage  to  be   filed   or   recorded   before  conveyance   on    fore- 
closure   63 

Attachments  s 

petition  or  affidavits  on,  to  be  filed 4 

grounds  to  be  stated 13 

if  property  of  defendant  is  held  under,  case  preferred 36 

Attorneys  s 

admission   of    : 1 

not  to  be  surety  on   undertaking. !"> 

change  of   10 

107 


INE05X   TO   GENERAL   RULES    OF  PRACTICE. 

Bond  i  Rvije 

of  guardian    before    receiving    property Til 

of  general  guardian 54 

of  special    guardian    57 

Bonds.     (See  Undertakings.) 

B,aoksi 

to  be  kept  by  clerk  of  co-irts 7 

discovery  of  14 

form   of  application   for 15 

order  granting  application 10 

order  to  operate  as  a,  stay  of  proceeding 10 

Briefs    and    points  t 

when    exchanged   by    partiei. 42 

Calendar! 

in   Appellate  Division,  how  prepared 30 

Carlisle  Table  of  Mortality* 

showing  values  of  annuities «•••••••• 105d 

Case  1 

to  be  folioed  and  indorsed. 19 

when  made 31 

when  served Q£ 

amendments  and  settlement  of .,..,.,...,..  32 

failure  to  make 33 

evidence,  how  stated  in 34 

'  to  be  printed  and  indexed 43 

and  points,  number  to  be  furnished  to  the  court 43 

Chan get 

of  attorneys 10 

Cleric  of  courts  1 

books  to  be  kept  by •  • 7" 

Complaint  1 

dismissed  for  neglect  to  bring  issue  to  trial SB 

in  action  for  divorce,  what  to  contain 72 

allegation  in,  legitimacy  of  children  in  action  for  divorce 75 

Consents  1 

to  payments  of  money  out  of  court  to  be  acknowledged 12 

Corporations 

sequestration  of  property • ,  80 

Counsel: 

time  allowed •••• •  47 

Depositions   within   State t 

compelling  witness  to  testify. ■••«». • •••• 17 

Discovery: 

of  books,  papers  and  documents 14 

form  of  application  for 15 

order  granting  application 16 

order  to  operate  as  a  stay  of  proceedings • 16 

Divorce 1 

service  of  summons  in  action  for. 18 

complaint  in  action  for.  what  to  contain , 72 

reference  in  action  for 72 

in  trial  of  action  for,  public  may  be  excluded 72 

judgment  by  default,  when  granted 73 

answer  in  action  for 74 

allegation   of  legitimacy  of  children T5 

judgment  in,  not  to  be  granted  of  course,  on  default..... 76 

copy  of  pleadings  or  testimony  not  to  be  furnished. .....  • 76 

Enumerated  motions.* 

what  are 38 

108 


INDEX  TO  GENERAL  RULES  OF  PRACTICE. 

Examination  t  Rnlp. 

of  a  party  before  trial 82 

Exceptional 

to  be  folioed  and  iadoraad 19 

when  made 91 

when  served  .  .   , * • . 32 

amendments  and  a  settlement  of * 32 

bill  of,  evidence  in , 34 

Exhibits 

not  to  be  printed  at  length 34 

Folio? 

in  pleadings,  etc..  to  be  numbered 10 

Foreolonure: 

of  mortgage,  reference  on  failure  to  answer 60 

judgment,   oh   failure  to  answer 60 

judgment  for  sale  on.  what  to  contain 61 

surplus  moneys  arising  from  sale 61 

notice  of  stay  under  judgment  for 07 

Qaardlan  r.d  litems 

requirements  for  .,..., 49 

appointment  of    « 49 

duties   of 50 

compensation    of    .  .  .  , 50 

bond  of,  before  receiving  property 01 

appointment  of  general 52 

bond  of  general 54 

bond  of  special « 57 

Habitual   drunlcarda.    (See  Infants.)  4 

Idlota.     (See  Infants.) 

Infants 

guardian  ad  litem • '. 49 

guardian,   general  .  . , , 52 

guardian,   special 57 

age  of,  to  be  ascertained  by  court 53 

property  of,  to  be  ascertained  by  court 53 

sale  of  real  estate  of %  . .  55 

proceeds  of,  to  be  brought  into  court 58 

paid  to  general  guardian f»9 

petition  for  payment  of  proceeds 1 59 

Iaja  action  i 

bonds,  petitions  and  affidavits  to  be  filed 4 

grounds  for  granting,  to  be  stated  in 13 

later  roajAt  or  taa  t 

service  and  settlement  of r 20 

Jndajaaentt 

entry  and  docketing  of 8 

to  be  folioed  and  indorsed 19 

on  failure  to  answer,  application  for 26 

on  failure  to  answer  in  mortgage  foreclosure  proceedings 00 

for  sale  on  foreclosure,  what  to  contain 61 

divorce,  when  granted  by  default 73 

Jnatlcea: 

return  on  appeal ,......, 46 

Lanacy: 

fees  on  inquisition  of 71 
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Lunatics.     (See  Infants.) 

Marriage,  annulment  of.      (See  Divorce.) 

Merit*  i 

affidavit  of  23 

Money i 

order  for  payment  o/,  out  of  court 00 

expense   of   investment  of,. . 70 

»        gross  sum  in  payment  of  life  estate  in 70 

paid    into    court,    rerort   of    ^ounty   treasurer   and    chamberlain    of 

city  of  New  York 68 

Motion*: 

papers  to  be  specified  in  order 3 

non-enumerated,   certified  copies  of   papers 3 

to  strike  out  irrelevant  matter 22 

for  new  trial 81 

notice  of   < 87 

enumerated,  what  arc 38 

non-enumerated,   what  are 3S 

contested  when  not  heard  at  Trial  Term 38 

appeals   in    non-enumerated    .' 30 

enumerated,  notice  for  what  day 40 

papers  furnished  at  Special  Term 40 

non-enumerated  in  Appellate  Division,  when  heard.... 44 

to  amend  Justice's   return  on  appeal,   when  to  be  noticed 4(1 

on   appeals,   time   allowed  counsel 47 

for  appointment  of  receiver 80 

Mortgages 

to  be  filed  or  recorded  before  conveyance  on  foreclosure 63 

Mortgage   fo reel ds are.     (See    Foreclosure.) 

New  York  Cltys       # 

sale  of  lands  in  county  of  New  York 62 

report  by  city  chamberlain  as  to  moneys  paid  into  court 68 

Non- enumerated  motion*  i 

what  are 38 

(See  Motions.) 

when   filed    39 

Notice  i 

of  non-enumerated  motions   * 21 

of   motions   to   strike   out   irrelevant  matter t 22 

for  arguments  and   of  motions 37 

Order t 

on  motion  to  specify  papers 3 

granting  application    for  discovery  of  books  and  papers...  < 16 

to  operate  as  a  stay  of  proceedings - IB 

extending  time,   affidavit  on 24 

granted  on  petition 27 

to  show  cause,  where  returnable,  effect  of,  etc 37 

on   appeal,    time    allowed    counsel 47 

to  stay  proceedings  on  ohange  of  venue 48 

for  payment  of  monc>  out  of  court,  how  made 69 

for  judgment  on  appeal  to  Appellate  Division 34 

Paper*  i 

where  filed   2 

indorsements  on    2 

on   motion,    how    filed 3 

to  be  specified  in  order 3 

discovery  of 14 

form  of   application    for 17* 

order  granting  application    16 

order   to   operate   as   a   stay   of   proceedings 16 

to  he    foltoed   and    indorsed 19 

on   appeal,  to  be   furnished  by  appellant 41 
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Partitions  RuiL. 

separate  action  for,  of  part  of  lands  owned  in  .common,  not  to  be 

brought ($5 

reference  as  to  title  of  premises 66 

notice  of  stay  of  sale  in 07 

Petition: 

order  on,  to  be  docketed , 27 

on  sale  of  property  of  infants,  lunatics.^etc 55 

for  payment  of  proceeds ' 59 

Pleadings  i 

to  be  folioed 19 

indorsed  with  the  title  of  cause 19 

to  comply  with  section  790  of  Code 19 

allegations  to  be  marked 19 

Points  t 

briefs  and,  when  exchanged  by  parties 42 

cases  and,  to  be  printed  and  indexed 43 

number  to  be  delivered  to  the  court 43 

Preferred  cases  s 

if  defendant  is  imprisoned  under  order  of  arrest *•••..  36 

Proceed  in  its  t 

stay  of,  for  change  of  venue 48 

Pnblf  cation: 

papers  in  first  department 76 

opinions    of   Appellate    Division • 76 

Real  estate: 

of  infants,   lunatics,   etc.,   sale  of 55 

proceeds    of    sale    brought    into    court 58 

Receiver: 

of  debtor's  estate,  powers  and  duties 77 

suits  by  78 

of  corporation,   motion   for  appointment  of,   where  made 60 

appointment  of  counsel  by •• 81 

Referee: 

duties  of 79 

non-suit  before    > 30 

report  of 30 

testimony  of  witnesses,  when  to  be  signed 30 

exceptions    before     < 30 

report  of,  on  petition  to  sell  pro;>erty  of  infants,  etc 56 

who   may   be    < 79 

deposit  of  moneys  by * 79 

Reference: 

to  determine  interest  of  parties  in  surplus  moneys * 64 

to  determine  title  of  premises  on  partition * 66 

in  action   for  divorce * 72 

Report : 

to  be  folioed  and  indorsed _ 19 

referee's,  on  petition  to  sell  property  of  infants,  etc 56 


Return: 

of  sheriff,  how  compelled 6 

Rales: 

courts  may  make 83 

practice  in  case  not  covered  by 84 

Sale: 

judgment  for,  on  mortgage  foreclosure 61 

of  lands  in  the  cities  of  New  York,  Brooklyn  and  Buffalo 62 
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Separation: 

action   for.       (See  Divorce.) 

Service  I  Hule. 

of  summons,  proof  of,  how  made 18 

proof  of,  not  required  when  made  by  sheriff IS 

in  actions   for   divorce IS 

Sheriff  i 

'       return  of,  how  compelled 6 

Subpoenas 

for  witnesses  under   depositions 17 

duces  tecum,  against  public  department  or  officer.  •  k  • »••••         0 

Summing;  up: 

on  trial  of  issues 29 

Summonnt 

proof  of  service  of,  how  made 18 

in  actions  for  divorce 18 

• 

Supreme   Court: 

papers   in,   where  filed 2 

Surplus   moneys : 

disposition  of,  on  sale  of  mortgaged  premises 61 

application   for,   how  determined 64 

rights  of  parties  to,  how  ascertained 04 

Surrogate*'  Courts: 

papers  in,  where  filed 2 

'frlal: 

complaint  dismissed  on  neglect  to  bring  issue  of  fact  to 38 

4*runt  company: 

application  for  deposit  of  money  paid  into  court 68 

accounts  of,  for  money  deposited  with 69 

drafts  upon,  what  to  state 69 

Undertaking;*: 

in  actions  or  special  proceedings  to  be  filed 4 

testification  of  sureties Ji 

iow  proved  or  acknowledged 5 

attorney  or  counselor  not  to  be  surety. 5 

Wltnenaesc 

examination  of    . » 29 

compelling  attendance  of,  under  depositions  within  State. 17 

testimony  of,  before  referee,  when  to  be  signed 30 

"Writ: 

petitions  and  affidavits  to  be  filed '       4 
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SOLES  OF  THE  APPELLATE  DIVISION,  FIRST  DEPART- 
MENT. 


RULE  I. 

When  Court  opens.—  The  Coiirt  will  open  at  2  o'clock  and  con* 
tinue  until  6  o'clock  in  the  afternoon,  unless  sooner  adjourned; 
civept  that  on  motion  days  the  Court  will  open  at  10:30  o'clock 
m  the  forenoon.     (Rule  I,  as  amended  December  17,  1909.) 

RULE  n. 

Motion  days;  calendar;  ex  parte  business. —  The  first  and  third 
Fridays  succeeding  the  first  and  third  Mondays  of  each 
Month,  or  such  other  days  as  shall  be  designated  for  hear- 
ing appeals  from  orders  by  the  Appellate  Division,  shall  be 
motion  days.  The  clerk  will  make  up  a  calendar  for  each 
motion  day  of  all  motions  noticed  to  be  heard  on  that  day.  A 
note  of  issue,,  stating  the  nature  of  the  motion  and  the  day  for 
rhirh  it  has  been  noticed,  must  be  filed  with  the  clerk  before  12 
o'clock  noon  on  the  day  preceding  the  day  for  which  the  motion 
U  noticed.  The  motion  calendar  will  be  called  bv  the  clerk  at  10 
oVIock  on  each  motion  day,  when  all  motions  to  be  submitted 
without  oral  argume.it  must  be  submitted.  Where  a  motion  is  to 
be  orally  argued  the  same  will  be  marked  ready  on  the  call  by 
the  clerk,  and  will  be  heard  by  the  Court  at  10:30.  I  Rule  II,  as 
amended  December  17,  1909.) 

RULE  III. 

Appeals  from  orders-,  time  allowed;  submission. —  Appeals  frcm 
orders  will  be  heard  only  upon  motion  days,  the  calendar  of  which 
will  be  taken  up  immediately  after  the  disposition  of  the  motion 
calendar.  On  the  argument  of  such  appeals  not  more  than  fifteen 
minutes  will  be  allowed  to  each  side,  except  when  the  Court  other- 
wise orders.  Appeals  from  orders  which  have  been  placed  upon 
the  calendar  may  be  submitted  by  the  parties,  with  the  approba- 
tion of  the  Court,  at  any  time  during  the  term,  upon  delivering 
to  and  leaving  with  the  clerk  the  requisite  number  of  printed 
a>pies  of  the  points. 

RULE  IV 

Appeals  from  orders;  return;  dismissal;  postponement  of  argu- 
ment of  non-enumerated  case  by  consent. —  Appeals  from  orders 
may  be  noticed  for  argument  on  any  motion  day.  The  appellant 
or  moving  party  must  file  with  the  clerk  of  the  Appellate  Division, 
at  leaat  eight  days  before  the  day  upon  which  such  appeal  shall 
have  been  noticed,  a  note  of  issue,  which  shall  state  the  day  upon 
which  the  notiee  of  appeal  shall  have  been  served,  and  nineteen 
copies  of  the  papers  upon  which  the  appeal  is  to  be  heard,  printed 
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a 8  required  by  Rule  41  of  the  General  Rules  of  Practice,  with  an 
affidavit  showing  the  service  of  three  printed  copies  thereof  upon 
the  attorney  for  the  respondent,  together  with  a  notice  of  argu- 
ment of  the  appeal  with  admission  or  proof  of  service;  and  the 
clerk  shall  thereupon  place  the  appeal  upon  the  calendar  for  the 
day  upon  which  such  appeal  shall  have  been  noticed.  If  an  ap- 
peal shall  have  been  noticed  for  argument  by  the  respondent,  and 
tiie  appellant  or  other  party  whose  duty  it  is  to  file  nineteen 
copies  of  the  papers  upon  which  the  appeal  is  to  be  heard,  printed 
as  required  by  the  General  Rules  of  Practice,  shall  fail  to  file  the 
same  at  least  eight  days  before  the  day  for  which  such  appeal  is 
noticed,  the  opposite  party  may  move  upon  affidavit  ana  upon 
four  days'  notice  of  motion  that  the  appeal  be  dismissed  or  that 
judgment  be  rendered  in  his  favor. 

At  any  time  before  3  o'clock  of  the  day  preceding  the  day  upon 
which  a  non-enumerated  case  shall  have  been  noticed  for  argument, 
or  to  which  the  hearing  thereof  shall  have  t>een  .adjourned,  the 
respective  counsel  may  file  a  written  consent  with  the  clerk  that 
the  case  may  be  set  down  for  a  subsequent  .motion  day;  and  eases 
set  down  will  be  added  to  the  calendar  of  that  day  at  the  foot  of 
the  cases  remaining  thereon  undisposed  of  without  further  notice. 
(Amended,  1913.) 

RULE  V. 

Calendar  of  enumerated  cases;  note  of  issue;  return;  dismissal; 
preferred  causes. —  The  clerk  Will  *make  up  a  calendar  of  enu- 
merated causes  for  each  term  of  the  Court,  which  shall  consist  of 
the  enumerated  causes  upon  the  calendar  of  the  preceding  term 
undisposed  of,  to  which  shall  be  added  new  cases  which  shall  have 
been  noticed  as  hereinafter  provided. 

The  appellant,  the  plaintiff  in  a  controversy  submitted  to  the 
Court  under  section  1279  of  the  Code  of  Civil  Procedure,  the  re- 
lator in  a  writ  of  certiorari,  or  the  moving  party  in  a  case  to  be 
heard  as  an  enumerated  case,  shall  file  with  the  clerk  of  the 
Appellate  Division,  within  the  time  prescribed  by  Rule  XLI  of  the 
General  Rules  of  Practice,  a  printed  copy  of  the  papers  upen 
which  the  appeal  or  case  is  to  be  heard,  duly  certified  as  required 
by  the  rule,  and  nineteen  copies  of  the  printed  papers  upon  which 
the  case  is  to  be  heard,  printed  as  required  by  the  General  Rules 
of  Practice  with  an  admission  of  service  or  an  affidavit  showing 
the  service  of  three  printed  copies  thereof  upon  the  attorney  for 
the  respondent  or  opposing  party.  After  the  printed  copies  of  the 
papers  shall  have  been  duly  filed  as  hereinbefore  required,  and 
after  the  printed  copies  of  the  points  shall  have  been  filed  by  the 
appellant  or  moving  party,  as  required  by  Rule  VI,  either  party 
may  notice  the  case  for  argument  for  any  day  in  the  term,  and 
upon  filing  of  such  notice  of*  argument,  with  admission  or  proof 
of  service,  with  the  clerk  of  the  Court,  and  a  note  of  issue  which 
shall  state  the  day  upon  which  the  notice  of  appeal  was  served, 
the  clerk  shall,  upon  the  day  for  which  the  same  shall  have  been 
noticed,  place  the  case  upon  the  calendar  at  the  foot  thereof. 

In  case  the  party  whose  duty  it  is  to  file  and  serve  the  printed 
papers,  shall  lail  to  file  or  serve  the  same,  as  hereinbefore  re* 
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quired,  the  opposing  party  may  move  upon  four  days'  notice  that 
the  appeal  be  dismissed,  or  that  judgment  or  order  be  rendered  in 
his  favor.  *" 

Either  party  to  an  appeal  which  by  law  is  entitled  to  a  prefer- 
ence may  serve  with  the  notice  of  argument  a  notice  that  applica- 
tion will  be  made  on  the  next  motion  day  for  an  order  placing  the 
cause  upon  the  day  calendar  upon  a  day  named  in  the  notice  of 
motion,  and  such  application  will  be  heard  as  a  motion  on  the 
motion  day  for  which  the  same  is  noticed.  (Amended  March, 
1911,  1913.) 

RULE  VI. 

Day  calendar;  points.—  Within  twenty  days  after  the  papers 
upon  which  an  appeal  is  to  be  hWHTd  siiallliave  been  filed  with  the 
clerk  of  the  Court  as  required  by  Rule  XLI  of  the  General  Rules 
of  Practice  and  by  Rule  V  of  these  rules,  except  when  the  papers 
are  filed  in  July,  August  or  September,  the  appellant,  plaintiff  in 
a  controversy  submitted  to  the  Court  under  section  1279  of  the 
Code  of  Civil  Procedure,  the  relator  in  a  writ  of  certiorari,  or  the 
moving  party  in  a  case  to  be  heard  as  an  enumerated  case,  shall 
file  with  the  clerk  eighteen  printed  copies  and  serve  on  the  attor- 
ney for  his  opponent  tnree  printed  copies  of  the  points  to  be  relied 
upon  by  him,  with  a  reference  to  the  authorities  to  be  cited. 
When  the  papers  are  filed  in  July,  August  or  September,  then  the 
points  must  be  filed  and  served  at  least  fifteen  days  before  the 
first  Tuesday  of  October.  Within  ten  days  after  such  service  the 
respondent  or  defendant  shall  file  with  the  clerk  eighteen  printed 
copies  and  serve  on  the  attorney  for  the  appellant  or  moving 
party  three  printed  copies  of  the  points  to  be  relied  upon  by  him, 
with  a  reference  to  the  authorities  to  be  cited.  If  the  appellant 
or  moving  party  desires  to  present  points  or  authorities  in  reply 
he  shall  file  with  the  clerk  eighteen  printed  copies  and  serve  three 

Srinted  copies  thereof  on  the  attorney  for  his  opponent  within  five, 
ays  after  the  receipt  of  his  opponent's  points.  No  points  shall  be 
received  by  the  Court  on  the  argument  or  submission  of  the  appeal 
unless  they  shall  have  been  filed  and  served  as  above  provided. 
At  4  o'clock  on  each  day  the  clerk  will  make  up  a  calendar  of 
fifteen  enumerated  cases  for  the  next  day.  A  case  on  such  day 
calendar  will  not  be  reserved  or  postponed  except  by  order  of  the 
Court  upon  special  cause  shown.  At  any  time  after  the  filing  of  a 
note  of  issue  in  an  enumerated  cause  and  before  it  shall  have  been 
placed  on  the  day  calendar,  a  written  consent,  signed  by  the  at- 
tornevs  or  counsel  who  are  to  argue  the  case,  that  the  appeal  be 
set  down  for  any  future  day  of  the  term  may  be  filed  with  the 
clerk,  and  such  case  shall  be  placed  on  the  day  calendar  for  such 
day  at  the  end  of  the  cases  remaining  thereon  undisposed  of  in 
the  order  upon  which  they  have  been  set  down,  provided  that  no 
more  than  fifteen  cases  shall  be  placed  on  any  day  calendar,  and 
provided  that  such  case  would  have  been  reached  on  the  general 
calendar  if  not  so  set  down.  If  an  appellant  or  moving  party  is 
in  default  in  filing  and  serving  the  points  hereinbefore  required, 
the  opposing  party  may  move  upon  four  days'  notice  to  dismiss 
fhe  appeal  or  for  final  judgment  or  final  order,  as  the  case  re- 
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quires.  If  the  respondent  is  in  default  in  filing  and  serving  the 
points  hereinbefore  required  he  will  not  be  heard  except  by  special 
leave  of  the  Court.     (Rule  VI,  as  amended  Marcfl  23,  1911.) 

RULE  VII. 

Submission  on  points.—  In  any  case  in  which  the  printed  copies 
of  the  papers  upon  which  an  appeal  is  to  be  heard  shall  have  been 
tiled  with  the  clerk  of  the  Appellate  Division,  as  required  by 
Rule  41  of  the  General  Rules  of  Practice,  and  the  prirted  copies 
of  the  points  tiled  with  the  clerk,  as  required  by  Rule  6  of  the 
Rules  of  the  Appellate  Division  for  the  First  Department,  either 
party  may,  by  a  written  stipulation  filed  with  the  clerk,  submit 
the  appeal  upon  the  printed  papers  and  points  filed  as  aforesaid. 

RULE  VIII. 

Motions  for  reargument. —  Motions  for  reargument  must  be 
noticed  for  the  first,  second  or  third  motion  days  after  the  appeal 
has  been  decided.  Such  motions  will  only  be  heard  on  notice  to 
the  adverse  party,  stating  briefly  the  grounds  upon  which  a  re- 
argument is  asked;  and  such  motion  must  be  submitted  on  printed 
briefs  stating  concisely  the  points  supposed  to  have  been  over- 
looked or  misapprehended  by  the  Court,  and  with  proper  refer- 
ence to  the  particular  portion  of  the  case  and  the  authorities  re- 
lied upon,  and  a  printed  copy  of  the  opinion,  and  counsel  will  not 
be  heard  orally.     (Rule  VIII,  as  amended  December  17,  1909.) 

RULE  IX. 

When  supplemental  brief  may  be  submitted;  counsel  having 
cases  on  same  day  calendar  in  first  and  second  departments. — 
No  brief  or  memorandum  of  authorities  will  be  received  by  the 
Court  after  the  argument  of  a  motion  or  an  appeal,  unless  per- 
mission be  given  by  the  Court  for  its  submission  after  notice  to 
opposing  counsel  or  the  application  for  such  permission. 

In  the  event  of  counsel  having  cases  upon  the  day  calendars  of 
the  Appellate  Divisions  of  the  First  and  Second  Departments  on 
the  same  day,  such  counsel  shall  attend  the  Court  in  that  depart- 
ment in  which  his  case  stands  nearest  the  head  of  such  day  cal- 
endar; and  his  case  upon  the  calendar  of  the  other  department 
will  be  held  until  the  argument  of  the  case  is  finished  in  the 
department  in  which  he  is  first  required  to  attend.  In  the  event 
of  counsel  having  cases  upon  each  of  the  day  calendars  of  the 
said  departments  upon  the  same  day,  .which  stand  equally  dis- 
tant from  the  heads  of  the  respective  day  calendars,  such  counsel 
shall  attend  Court  in  the  First  Department. 

RULE  X. 

Appeals  from  City  Court  and  Municipal  Court. —  Applications 
"  to  a  justice  of  the  Appellate  Division  of  the  First  Judicial  De- 
partment," under  section  1344  of  the  Code  of  Civil  Procedure,  foT 
the  allowance  of  an  appeal  to  be  taken  to  such  Appellate  Division 
from  the  determination  of  the  justices  designated  to  hear  appeals 
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from  the  City  Court  of  the  city  of  New  York  and  the  Municipal 
Courts  of  the  Boroughs  of  Manhattan  and  the  Bronx,  may  be 
made  upon  any  motion  day  within  two  months  after  such  deter- 
mination, unless  the  determination  is  made  within  two  months  of 
the  last  motion  day  prior  to  the  first  day  of  July,  in  which  case 
they  may  be  made  on  the  first  motion  day  in  the  October  term; 
and  must  be  upon  notice  of  two  days  to  the  opposite  party  or 
parties,  and  a  note  of  issue  filed,  and  the  same  put  upon  the 
calendar  of  motions  in  the  manner  provided  by  Rule  II  of  the 
Appellate  Division  rules  relating  to  the  hearing  of  motions. 

The  papers  upon  which  such  application  is  made  must  contain 
a  copy  of  the  opinion  of  the  justices  below,  if  any ;  a  copy  of  the        *  . 
printed  record  in  the  court  below,  if  any;  a  concise  statement  of  \* 

the  grounds  of  alleged  error,  and  proof  of  due  service  of  the 
papers  upon  which  the  application  is  founded.  Upon  the  calling 
of  the  motion  calendar,  such  applications  must  be  submitted  with- 
out argument.  Such  applications  will  not  be  entertained  unless 
an  application  for  leave  to  appeal  has  first  been  made  to  the 
justices  by  whom  such  determination  was  made,  in  the  manner 
provided  by  Rule  VII  for  the  regulation  of  the  hearing  of  appeals 
from  the  City  Court  of  the  city  of  New  York  and  the  Municipal 
Courts  of  the  boroughs  of  Manhattan  and  the  Bronx,  and  has 
been  denied.     (Amended  December,  1909,  1913.) 

RULE  XI. 

Applications  for  admission  to  practice. —  Every  application  for 
admission  to  practice  as  an  attorney  and  counsellor-at-law  under 
Rule  2  of  the  Rules  of  the  Court  of  Appeals  for  the  admission  of 
attorneys  and  counsellors-at-law  shall,  in  addition  to 'the  proof 
required  by  said  rule  and  by  Rule  1  of  the  General  Rules  of  prac- 
tice, present  to  the  Court  proof  of  the  qualifications  required  for 
the  admission  of  an  attorney  and  counsellor-at-law  in  the  State 
in  which  he  had  been  admitted  and  had  practiced,  and  the  nature 
of  the  examination  required  of  an  applicant  for  admission  to 
practice  as  an  attorney 'and  counsellor-at-law  in  such  State. 

Every  application  for  admission  to  practice  under  Rule  2  of  the 
Rules  of  the  Court  of  Appeals  for  the  admission  of  attorneys  and 
counsellors-at-law  shall  be  referred  to  the  Committee  on"  Char- 
acter, who  shall  report  to  the  Court  upon  the  character  of  the 
applicant  and  his  qualifications  to  be  admitted  to  practice  in  the 
Courts  of  this  State,  and  no  person  will  be  admitted  to  practice 
on  such  an  application  until  after  the  Committee  on  Character 
ehall  have  made  its  report.  (Rule  XI,  amended  December  28, 
1910.)  . 


Non-enumerated  motions. — Appeals  from  orders  may  be  noticed 
for  argument  for  any  motion  day  at  10:30  o'clock  A.  M.  Nino- 
teen  copies  of  the*  appeal  papers  must  be  delivered  to  the  clerk 
with  the  note  of  issue,  etc.,  at  least  eight  days  before  the  day 
for  which  the  appeal  shall  have  been  noticed  for  argument. 
Nineteen  copies  of  the  points  in  cases  upon  the  Day  Calendar 
of  non-enumerated  motions  shall  be  delivered  to  the  clerk  in  his 
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office  before  10:30  a.  m.,  and,  before  the  argument,  to  the  opposing 
counsel  three  copies. 

APPELLATE   DIVISION  —  SUPREME    COURT  —  ELECTION  ' 

CASES. 

The  justices  of  the  Appellate  Division  of  the  Supreme  Court*  in 
the  First  Judicial  Department  do  hereby  make  and  establish  the 
following  rules  to  promote  the  efficient  administration  of  justice 
in  relation  to  the  hearing  and  determination  of  any  questions 
arising  under  the  Election  Law  (chapter  909  of  the  Laws  of 
1896,  and  the  amendments  thereto): 

Rule  1.  All  applications  to  the  Supreme  Court  or  a  justice 
thereof  to  review  the  determination  and  acts  of  the  election 
officers  under  section  56  of  the  Election  Law  (chapter  909  of  the 
Laws  of  1896,  as  amended);  all  applications  for  a  writ  of  man- 
damus under  section  114  of  the  said  Election  Law,  and  all  other 
applications  to  the  Supreme  Court  or  a  justice  thereof  under  any 
of  the  other  provisions  of  the  said  Election  Law,  shall  be  made 
to  Special  Term,  Part  I  of  the  Supreme  Court  of  the  First  Judi- 
cial District.  The  justice  assigned  to  such  term  may  hear  and 
determine  any  such  proceeding  or  may  assign  any  such  proceed- 
ings to  the  other  parts  of  the  Special  Term  for  hearing  and 
decision,  and  such  application  shall  have  precedence  over  all 
other  business  at  any  part  of  the  Special  Term.  The  final  order 
determining  such  special  proceeding  should  in  each  case  state 
the  facts  found  by  the  Special  Term  upon  whiph  the  determina- 
tion is  made  and  the  determination  of  the  Court  upon  the  facts 
thus  stated. 

Rule  2.  Appeal  from  any  final  order  entered  in  a  proceeding 
specified  in  Rule  1  shall  be  brought  on  for  hearing  at  such  time 
on  such  day  as  the  Appellate  Division  shall  designate  by  an 
order  which  will  be  granted  on  the  application  of  any  party  to 
such  a  special  proceeding. 


RULES  OF  THE  APPELLATE  DIVISION,  SECOND  DEPART- 
MENT. 

Relating  to  the  Calendar,  Admission  of  Attorneys  and  Naturaliza- 
tion. 

ENUMERATED  CALENDAR.  % 

Seventeen  (17)  copies  of  the  case  must  be  delivered  to  the 
Clerk  before  the  commencement  of  the  argument. 

The  appellant's  brief  and  points  in  a  cause  which  is  on  the 
printed  calendar  shall  be  filed  with  the  clerk  and  shall  be  served 
on  the  attorney  for  the  respondent  at  least  five  (5)  days  before 
the  first  day  of  the  term.  The  appellant  shall  file  with  the  clerk 
seventeen  (17)  printed  copies  and  serve  on  the  attorney  for  the 
respondent  three  (3)  printed  copies  of  his  said  brief  and  points. 
Within   five    (5)    days   after    such    service   the   respondent   shall 
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file  with  the  clerk  seventeen  (17)  printed  copies  and  Berve  on 
the  attorney  for  the  appellant  three  (3)  printed  copies  of  his 
brief  and  points.  If  the  appellant  desires  to  present  brief  or 
points  in  reply,  he  shall  file  wth  the  clerk  seventeen  U7)  printed 
copies  thereof  and  serve  three  (3)  printed  copies  thereof  on  the 
attorney  for  the  respondent  within  three  (3)  days  after  the 
receipt  of  the  respondent's  points. 

When,  according  to  this  rule,  an  appellant  is  in  default,  the 
appeal  may,  without  previous  notice,  be  dismissed  on  motion 
when  the  cause  is  reached  for  argument:  and  when  a  respondent 
is  in  default,  he  will  not  be  heard  except  by  leave  of  the  Court. 

This  rule  shall  not  apply  to  appeals  from  orders. 

NON- ENUMERATED  CALENDAR. 

Seventeen  (17)  copies  of  the  appeal  papers  and  points  must  be 
delivered  to  the  clerk  before  the  commencement  of  the  argument. 

Attention  is  called  to  General  Rule  41/  as  printed  in  this 
Calendar,  and  to  the  special  rule  in  connection  therewith.  If 
this  Rule  is  not  strictly  complied  with,  such  causes  as  are  therein 
referred  to  cannot  be  placed  upon  the  Calendar. 

Special  Rule. 

When  a  motion  is  made  to  dismiss  an  appeal  for  want  of 
prosecution  or  other  neglect,  the  party  desiring  to  oppose  such 
a  motion,  in  addition  to  affidavits  stating  facts  excusing  the 
delay,  must  also  Bubmit  affidavits  stating  concisely  the  facts  out 
of  which  the  controversy  arose  and  the  questions  of  law  and 
fact  involved  in  the  said  appeal,  and  showing  that  the  appeal 
is  a  meritorious  one. 

Attention  is  called  to  section  1353,  Code  of  Civil  Procedure. 

CALENDAR  PRACTICE. 

RULE  I. 

Appeals  from  orders. — Appeals  from  orders,  heard  as  non- 
enumerated  motions,  will  be  placed  upon  a  separate  calendar 
and  called  upon  the  first  day  of  the  term. 

RULE  II.  ^ 

Calendars. — A  new  calendar  will  be  made  up  for  the  January 
term.  Calendars  for  subsequent  terms  during  the  year  will  be 
made  up  by  adding  to  the  calendar  of  the  previous  term  all  new 
appeals  to*  be  placed  in  regular  order,  according  to  the  date  of 
appeal  on  compliance  with  the  requirements  hereinbefore  pre- 
scribed. An  appeal  passed  during  any  term  may  be  brought  on 
for  argument  on  any  day  during  the  first  week  of  a  subsequent 
term  upon  stipulation,  or  upon  four  days'  notice  to  the  opposing 
party  and  on  filing  with  the  clerk  such  stipulation  or  proof  of 
service  of   such   notice,  the  clerk  will   cause   the  appeal  to   be 

*  General  Rule  41  not  printed  here.     See  ante  p.  02. 
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placed  on  the  Day  Calendar  of  the  day  named  in  such  notice 
or  stipulation. 

RULE  III. 

Appeals  from  orders;  when  heard. — Appeals  from  orders  will 
also  be  heard  on  the  third  Monday  of  each  term,  and  notices 
of  argument  may  be  given  for  such  day,  and  the  calendar  for 
such  day  will  consist  of  causes  not  called  on  the  first  Monday, 
and  other  causes  in  which  the  appeal -papers  and  affidavit  of 
service  thereof  have  been  filed  with  the  clerk,  as  required  by 
section  1353  of  the  Code  of  Civil  Procedure  and  the  General 
Rules  of  Practice. 

RULE  IV. 

Day  calendar  of  non-enumerated  causes. —  Non-enumerated 
causes  will  be  placed  upon  the  Day  Calendar* for  the  first  Monday 
and  second  Friday  of  the  term,  and  the  hearing  of  such  causes 
will  continue  from  day  to  day  until  completed.  The  calendar 
for  other  days  will  consist  of  as  many  causes  as  shall  be  placed 
thereon  from  the  general  Calendar  in  their  numerical  order. 

RULE  V. 

Reservation  of  causes. —  Causes  can  be  reserved  by  consent  for 
a  day  subsequent  to  the  time  when  they  would  be  reached  in 
their  order,  but  not,  however,  later  than  the  first  week  of  the 
term.  A  stipulation  for  reservation  must  be  filed  with  the  clerk 
before  the  Day  Calendar  is  made  up  (1  o'clock  P.  M.). 

RULE  VI. 

Motions. —  Motions  other  than  appeals  from  orders,  will  be 
heard  on  the  first  Monday  and  second  Friday  of  the  term,  and 
notes  of  issue  therefor  must  be  filed  with  the  clerk  at  least  two 
days  before  the  day  for  which  they  are  noticed. 

RULE  VII. 

Notes  of  issue  in  appeals  from  orders. —  No  appeal  from  an 
order  will  be  heard  unless  it  is  placed  on  the  Non- Enumerated 
Calendar.  The  attorney  or  party  intending  to  move  such  an 
appeal  for  argument  shall  at  least  eight  days  before  the  time  of 
the  making  up  of  the  calendar,  file  with  the  clerk  a  note  of  issue, 
specifying  the  date^pf  the  service  of  the  notice  of  appeal  and 
stating  that  the  cause  is  to  be  put  on  the  Non-Enumerated  Cal- 
endar. No  cause  shall  be  put  on  the  Enumerated  or  Non- Enu- 
merated Calendar  until  the  papers  required  by  General  Rule  41 
shall  have  been  filed  with  the  clerk. 

RULE  vin. 

Notes  of  issue  in  preferred  causes. — A  party  who  desires  to 
have  a  cause  heard  as  a  preferred  cause,  must,  in  his  note  of 
issue,  state  his  claim  for  preference,  as  provided  in  section  793 
of  the  Code;  or  if  an  order  giving  the  cause  a  preference  has 
been  made  under  that  section,  the  note  of  issue  must  be  accom- 
panied with  a  copy  of  such  order.    The  clerk,  in  making  up  the 
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calendar,  shall  place  such  preferred  causes  at  the  head  of  the 
general  calendar,  indicating  that  they  are  preferred,  and  that 
class  to  which  they  belong. 

RULE  IX. 

Criminal  causes  may  be  put  upon  the  calendar  at  any  time. — 
Appeals  in  criminal  causes,  brought  after  making  up  the  calendar, 
or  too  late  to  be  placed  upon  the  calendar,  may  be  put  upon  the 
calendar  at  any  time,  and  brought  on  for  hearing  as  preferred 
causes,  upon  a  notice  of  ten  days  to  the  adverse  party,  as  pro- 
vided in  section  535  of  the  Criminal  Code.  A  note  of  issue  must 
be  filed  with  the  clerk  at  least  five  days  before  the  day  on  which  ,^ 
the  cause  is  to  be  heard,  and  he  shall  put  the  same  upon  the  * 
calendar  for  the  day  on  which  it  shall  be  noticed,  or  upon  which 
it  shall  be  ordered  by  the  Court,  or  stipulated  by  the  parties 
to  be  heard. 

BULK  X. 

Endorsement  on  brief. —  In  order  to  facilitate  the  work  of  the 
reporter  the  counsel  who  argues  the  cause  orally  shall  endorse 
his  name  on  upper  right  hand  corner  of  first  page  of  brief. 

RULE  XI. 

Motions  for  re-argument. —  Motions  for  re-argument  will  be 
heard  only  on  notice  to  the  adverse  party,  stating  briefly  the 
ground  upon  which  a  re -argument  is  asked,  and  such  motions 
must  be  submitted  upon  printed  briefs,  stating  concisely  the 
point's  supposed  to  have  been  overlooked  or  misapprehended '  by 
the  Court,  with  proper  reference  to  the  particular  portion  of  the 
case  and  the  authorities  relied  on;  and  a  copy  of  the  opinion 
delivered  by  the  Court  in  deciding  the  cause;  and  counsel  will 
not  be  heard  orally. 

RULE  xn. 

Statute  cited  in  brief  —  When  a  statute  is  cited,  so  much 
thereof  as  may  be  deemed  necessary  to  the  decision  of  the  case 
should  be  printed  at  length  on  the  brief. 

RULE  XIII. 

Costs. —  The  general  rule  will  prevail  of  imposing  costs  on  the 
decision  of  motions. 
Attention  is  called  to  section  1355,  Code  of  Civil  Procedure, 
Remittitur. —  The  remittitur  to  be  transmitted  pursuant  to 
section  1355  of  the  Code  shall  contain  a  copy  of  the  judgment 
order  of  this  court,  and  the  record  which  has  been  filed  with  the 
clerk,  and  shall  be  sealed  with  the  seal  and  signed  by  the  clerk 
of  this  court. 

Rules   Relating  to  the  Admission   op  Attorneys   in   the 

Second  Department. 

Notice  of  the  time  of  application  for  admission  as  attorneys  by 
those  who  have  passed  the  examination  prescribed  by  the  rules 
of  the  Court  of  Appeals,  will  be  published  in  the  "  Law  Journal/' 
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at  which  time  applicants  must  file  with  the  clerk  the  papers 
enumerated  in  Rule  I  of  the  General  Rules  of  Practice,  and 
appear  personally  before  the  Committee  on  Character  to  furnish 
such  information  as  the  committee  may  desire  from  them. 

Rules    Regulating    the   Procedure   upon   Applications   fob 
Naturalization  in  the  Supreme  Court  in  the  Second 

Department. 

All  applications  of  aliens  to  become  citizens  of  the  United 
States  must  be  heard  at  the  various  Special  Terms  as  directed 
and  indicated  in  the  assignment  of  Justices  for  holding  Buch 
terms. 

If  the  applicant  fail  to  appear  at  the  time  and  place  specified 
in  such  application,  the  application  will  be  dismissed  without 
prejudice  to  a  fresh  application. 

If  he  appear  and  for  any  reason  the  hearing  is  not  completed 
upon  the  stated  day  aforesaid,  the  Court  may  complete  such 
hearing  and  take  final  action  upon  any  subsequent  day  to  which 
the  matter  shall  be  publicly  adjourned  by  the  direction  of  the 
Justice  presiding. 

(Amended  December  10,  1909.) 

When  Counsel  Have  Cases  on  Same  Day  in  First  and  Second 

Departments. 

In  the  event  of  counsel  having  cases  upon  the  day  calendars 
of  the  Appellate  Divisions  of  the  First  and  Second  Departments 
on  the  same  day,  such  counsel  shall  attend  the  Court  in  that 
Department  in  which  his  case  stands  nearest  the  head  of  such 
day  calendar;  and  his  case  upon  the  calendar  of  the  other 
Department  will  be  held  until  the  argument  of  the  case  is  finished 
in  the  Department  in  which  he  is  first  required  to  attend. 

In  the  event  of  counsel  having  cases  upon  each  of  the  day  cal- 
endars of  the  said  Departments  upon  the  same  day,  which  stand 
equally  distant  from  the  heads  of  the  respective  day  calendars, 
such  counsel  shall  attend  Court  in  the  First  Department. 

RULE  I. 

All  bonds  executed  by  individual  sureties  in  accordance  with 
the  provisions  of  section  9  of  chapter  444  of  the  Laws  of  1908, 
and  the  Rules  of  the  Court  of  Appeals  adopted  pursuant  thereto, 
must  contain  a  statement  of  the  place  of  residence  of  each 
surety,  giving  the  street  and  the  number  thereof,  if  such  resi- 
dence is  so  known  and  designated,  and  in  addition  to  the  facts 
required  by  the  Rules  of  the  Court  of  Appeals  to  be  stated  in 
the  affidavit  of  justification,  each  surety  must  specifically  state 
what  property  is  owned  by  him,  giving  a  brief  description  thereof, 
and  also  state  the  value  of  the  same  and  what,  if  any,  liens  or 
encumbrances  there  are  on  such  property,  with  a  brief  descrip- 
tion of  the  nature  and  amount  of  such  lien.  (Adopted  March 
4,  1909.) 
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Special  Rule  foe  Applications  fob  Leave  to  Appeal  to  this 

Coubt. 

Applications  to  a  justice  of  the  Appellate  Division  of  the 
Second  Judicial  Department,  under  section  1344  of  the  Code  of 
Civil  Procedure,  for  the  allowance  of  an  appeal  to  be  taken  to 
such  Appellate  Division  from  the  determination  of  the  justices 
designated  to  hear  appeals  from  the  Municipal  Courts  of  the 
Boroughs  of  Brooklyn,  Queens  and  Richmond,  may  be  made  upon 
any  motion  day  within  two  months  after  such  determination, 
unless  the  determination  is  made  within  two  months  of  the 
last  motion  day  prior  to  the  first  day  of  July,  in  which  case  they 
may  be  made  on  the  first  motion  day  in  the  September  term, 
and  must  be  upon  notice  of  two  days  to  the  opposite  party  or 
parties,  and  a  note  of  issue  filed,  and  the  same  put  upon  the 
calendar  of  motions  in  the  manner  provided  by  Rule  VI  of 
Calendar  Practice  Rules  of  the  Appellate  Division  of  the  Second 
Judicial  Department  relating  to  the  hearing  of  motions. 

The  papers  upon  which  such  application  is  made  must  con- 
tain a  copy  of  the  opinion  of  the  justices  below,  if  any;  a  copy 
of  the  record  in  the  court  below,  a  concise  statement  of  the 
grounds  of  alleged  error,  and  proof  of  due  service  of  the  papers 
upon  which  the  application  is  founded.  Upon  the  calling  of 
the  Motion  Calendar  such  applications  must  be  submitted  with- 
out argument.  Before  such  application  can  be  entertained  it  must 
first  have  been  made  to  the  justices  by  whom  the  determina- 
tion was  made,  in  the  manner  provided  by  Rule  IX  of  the  Appel- 
late Term,  of  the  Supreme  Court  in  the  Second  Judicial  Depart- 
ment, and  have  been  by  them  denied.  If  the  appeal  be  allowed 
the  papers  must  be  printed  and  placed  upon  the  calendar  as  pro- 
vided by  Rule  41  of  the  General  Rules  of  Practice. 

(Added  December  11,  1914.) 

RULES    OF    THE    APPELLATE    DIVISION,    THIRD 

DEPARTMENT. 

RULE  I. 

Appeals  from  orders  and  compensation  appeals. — Appeals  from 
orders  shall  be  put  upon  the  non  -enumerated  calendar.  Appeals 
in  compensation  cases  shall  be  put  upon  the  compensation 
appeals  calendar  immediately  following  the  non -enumerated 
calendar.  The  argument  of  both  such  classes  of  cases  will  be 
heard  only  upon  the  first  day  of  a  term  and  the  days  imme- 
diately following,  until  they  shall  all  be  disposed  of,  before  the 
general  calendar  shall  be  taken  up.  But  submission  of  such 
appeals  will  be  received  on  any  day  during  the  term. 

Appeals  from  orders  and  compensation  appeals  which  are  not 
upon  the  calendar  when  printed,  may,  after  papers  have  been 
filed  and  served  in  compliance  with  General  Rule* No.  41,  be 
added  thereto  upon  filing  a  note  of  issue  with  the  clerk  five 
days  before  argument,  and  be  noticed  for  argument  for  any  Tues- 
day of  the  term  upon  the  usual  notice  of  eight  days. 

The  argument  of  a  case  on  the  general  calendar  will  not  be 
required  in  any  case  before  Wednesday  of  the  first  week. 
(Amended,  1916.) 
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RULE  It 

Original  motions. —  Original  motions  in  this  court  may  be 
noticed  for  the  first  day  of  a  term,  or  for  the  Tuesday  of  any 
subsequent  week  of  the  term.   (Amended,  1916.) 

RULE  in. 

Preferred  causes.— A  party  who  desires  to  have  a  cause  heaid 
as  a  preferred  cause  must  in  his  note  of  issue  state  his  claim 
for  preference  as  provided  in  section  793  of  the  Code,  or  if  an 
order  giving  the  cause  a  preference  has  been  made  under  that  sec- 
tion, the  note  of  issue  must  be  accompanied  with  a  copy  of  such 
order.  The  clerk,  in  making  up  the  calendar,  shall  place  such 
preferred  causes  at  the  head  of  the  general  calendar,  indicating 
that  they  are  preferred,  and  the  class  to  which  they  belong. 

RULE  IV. 

Appeals  in  criminal  cases.—- Appeals  in  criminal  cases,  brought 
after  making  up  the  calendar,  or  too  late  to  be  placed  thereon, 
may  be  put  upon  the  calendar  at  any  time  and  brought  to  a 
hearing  as  preferred  cases  upon  a  notice  of  ten  days  to  the 
adverse  party,  as  provided  by  section  535  of  the  Criminal  Code. 
A  note  of  issue,  with  a  statement  of  the  day  on  which  the  cause 
is  noticed  to  be  heard,  must  be  filed  with  the  clerk  at  least  five 
days  before  such  date.  The  clerk  shall  place  such  causes  on  the 
calendar  for  the  day  for  which  they  are  so  noticed,  or  upon 
which  the  cause  shall  be  ordered  by  the  Court,  or  stipulated  by 
the  parties  to  be  heard. 

RULE  V. 

Day  calendar. —  The  clerk  shall  prepare  at  1  o'clock  p.  M.  of 
each  day  for  the  next  day  a  calendar  of  such  number  of  causes 
as  the  Court  shall  direct,  including  those  undisposed  of  on  the 
then  day  calendar,  taken  from  the  general  calendar  in  their  order 
thereon,  subject  to  the  provisions  of  Rule  6.  Causes  not  disposed 
of  on  any  day  shall  be  placed  at  the  head  of  the  calendar  for  the 
next  day  until  disposed  of. 

RULE  VI. 

Day  calendar;  how  made  up;  when  cause  passed. —  Excepting 
the  first  twenty  causes  on  the  general  calendar,  no  cause  shall 
be  placed  upon  the  day  calendar  unless  written  notice  is  served  on 
the  clerk,  by  the  attorney  on  one  side  or  the  other,  that  such 
cause  is  intended  to  be  moved  when  called  in  its  regular  order,  or 
unless  it  has  been  reserved  for  that  day,  by  stipulation  filed  with 
the  clerk.  None  of  the  first  twenty  causes  on  the  general  calendar 
shall  be  reserved  by  stipulation  without  consent  of  the  court, 
upon  application  made  on  the  first  day  of  the  term,  and  any 
cause  not  placed  on  the  day  calendar  in  its  order  on  the  general 
calendar,  will  be  regarded  as  passed  for  the  term  unless  put 
over,  or  reserved  as  above  provided. 
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RULE  VII. 

Exchange  of  cases. —  Causes  must  be  argued  when  reached  on 
the  calendar.  No  exchange  of  cases  will  be  allowed,  unless  both 
cases  are  ready  for  argument,  and  counsel  intend  to  argue  them 
at  the  same  term  at  which  the  exchange  be  made,  and  when  causes 
are  exchanged  each  shall  occupy  the  proper  position  of  the  other 
in  date,  on  the  same  and  every  other  subsequent  calendar,  until 
heard.  A  preferred  cause  exchanged  for  one  not  preferred,  or  set 
down  for  a  particular  day,  shall  lose  its  preference;  and  no  case 
will  be  called  more  than  once  during  the  same  term;  unless  it 
shall  have  been  reserved  or  postponed  with  the  consent  of  the 
Court. 

RULE  vin. 

Submission- — If  both  parties  desire  to  submit,  they  may  do 
so  at  any  time  during  the  term  by  delivering  to  the  clerk  the 
rases  and  points  required  by  General  Rule  43,  and  either  party 
may  submit  his  points  when  the  case  is  called,  if  the  other  party 
desires  to  argue  orally  on  his  part. 

RULE  IX. 

Papers,  etc.,  to  be  included  in  points. —  The  appellant,  in  addi- 
tion to  the  statement  required  by  Rule  41,  shall  prefix  to  his 
points  a  brief  statement,  showing  in  what  court  or  before  what 
officer  or  tribunal  the  action  or  proceeding  was  instituted,  the 
relief  sought,  the  defense  or  ground  of  opposition  thereto,  the 
result  in  the  court  or  before  the  officer  or  tribunal  in  which  the 
action  or  proceeding  was  commenced,  and  how  the  cause  was 
brought  into  this  Court.  If  any  opinion  written  in  the  case  has 
been  previously  reported,  he  shall  also  state  where  it  was  so 
reported.  If  any  opinion  has  been  written  which  has  not  been 
reported,  the  party  whose  duty  it  is  to  furnish  the  papers  shall 
submit  a  printed  copy  of  such  opinion  to  the  Court  either  in  the 
record  or  with  his  brief. 

RULE  X. 

Indorsement  of  papers. — ^The  counsel  who  argue  a  case  shall 
indorse  on  the  papers  delivered  to  the  justices  their  names  and 
places  of  residence. 

Every  cause  shall  be  deemed  to  be  submitted  to  any  justice, 
qualified  to  sit  therein,  who  may  be  absent  at  the  time  of  the 
argument,  unless  objection  to  such  submission  by  counsel  arguing 
such  cause  be  then  made. 

RULE  XI. 

Motions  for  reargument. —  Motions  for  reargument  will  only 
be  heard  on  notice  to  the  adverse  party,  stating  briefly  the 
ground  upon  which  a  reargument  is  asked,  and  such  motion 
must  be  submitted  on  printed  briefs  stating  concisely  the  points 
supposed  to  have  been  overlooked  or  misapprehended  by  the 
Court  with  proper  reference  to  the  particular  portion  of  the  case, 
and  the  authorities  relied  upon. 
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RULE  XII. 

Cause  passed;  hew  entered  on  subsequent  calendars.— If  a 
cause  is  passed  without  being  reserved,  or  put  over  by  consent 
of  the  Court,  it  shall  be  entered  on  all  subsequent  calendars  as 
of  the  date  when  passed,  and  the  party  placing  it  on  the  calendar 
for  a  subsequent  term,  must  state  in  his  note  of  issue  the  date 
when  it  was  passed.  If  he  omits  to  do  so,  whereby  the  cause 
retains  Hb  priority  on  the  calendar,  the  Court,  on  the  application 
of  the  adverse  party,  or  on  its  own  motion,  may  strike  the  cause 
from  the  calendar. 

RULE  xm. 

Term  of  Supreme  Court  designated  to  be  held  on  holiday. — 
Whenever  a  Trial  Term  or  Special  Term  of  the  Supreme  Court, 
in  this  department,  shall  be  designated  to  be  held  or  opened  on  a 
day  which  is  provided  by  law  to  be  observed  as  a  legal  holiday, 
such  Court  shall  be  opened  and  held  on  the  next  succeeding 
secular  day. 

RULE  XIV. 

Copies  of  briefs.— At  least  twenty  days  before  a  term  of  the 
Appellate  Division  at  which  a  cause  may  be  noticed  for  argument, 
the  appellant,  or  relator,  shall  serve  upon  the  attorney  for  the 
respondent  three  printed  copies  of  his  brief  upon  which  he  intends 
to  rely  upon  the  argument,  with  a  reference  to  all  the  authorities 
which  he  intends  to  cite  to  the  Court.  At  least  eight  days  before 
said  term  the  respondent  shall  serve  upon  the  attorney  for  the 
appellant',  or  relator,  three  printed  copies  of  his  brief  with  a 
reference  to  all  the  authorities  which  he  intends  to  cite  to  the 
Court.  If  the  appellant,  or  relator,  desires  to  present  a  brief  in 
reply  he  may  serve  the  same  upon  the  attorney  for  the  respond- 
ent at  least  three  days  before  said  term.  iService  under  this  rule 
may  be  made  either  personally  or  by  mail,  but  service  by  mail 
shall  not  extend  the  time  within  which  the  answering  brief  may 
be  served.  This  rule  shall  not  apply  to  appeals  frdm  orders  upon 
non-enumerated  motions,  nor  to  causes  in  which  the  time  to  file 
papers  on  appeal  shall,  under  General  Rule  41,  expire  within 
twenty  days  of  the  commencement  of  a  term. 

RULE  XV. 

Application  of  candidates  for  admission  to  the  Bar. —  Candi- 
dates for  admission  to  the  Bar  may  be  sworn  in  at  the  opening 
of  the  Court  on  any  Thursday  of  the  term,  providing  the  neces- 
sary papers  therefor  shall  have  been  filed  with  the  clerk  of  the 
Court  on  or  before  the  Tuesday  preceding. 

An  applicant  for  admission  must  present  a  certificate  to  this 
Court  signed  by  two  members  of  the  Committee  on  Character  and 
Fitness  before  one  of  whom  he  must  appear  personally.  At  the 
time  of  such  appearance  he  must  present  to  such  member  of  the 
committee  his  certificate  of  the  State  Board  of  Law  Examiners, 
and  the  affidavits  of  two  practicing  attorneys  residing  in  the  same 
Judicial  District,  as  provided  by  Rule  1  of  the  General  Rules  of 
Practice.     Such  certificate  of  the  Committee  on  Character  and 
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Fitness,  together  with  the  certificate  of  the  State  Board  of  Law 
Examiners,  ana  the  affidavits  as  to  character  and  fitness,  shall  be 
filed  with  the  clerk  of  this  Court. 

Note. —  The  Trial  Justices  of  this  Department  constitute  the 
Committee  on  Character  and  Fitness  for  their  respective  Judicial 
Districts. 

RULu,  XVI. 

Appeal;  case;  resettlement;  omission  of  evidence. —  By  General 
Rule  34,  as  amended,  said  amendment  taking  effect  November  1, 
1913,  it  is  provided  that  "  if  a  case  or  bill  of  exceptions  does  not 
conform  to  this  rule  the  Court  before  which  the  same  shall  be 
brought  for  review  may  order  the  same  back  for  resettlement." 
In  accordance  with  the  discretionary  power  thereby  vested  in  the 
different  departments,  the  Appellate  Division  of  the  Third 
Department  announces  that  a  case,  brought  before  said  Appel- 
late Division  on  appeal,  will  not  be  ordered  back  for  resettlement 
where,  upon  the  approval  of  the  Trial  Judge  or  Referee,  evidence 
is  omitted  bearing  upon  any  issue  of  fact  the  determination  of 
which  issue  of  fact  the  appellant  stipulates,  upon  serving  a  pro- 
posed case,  he  will  not  seek  to  review  upon  the  appeal. 


TO  ATTORNEYS. 

A  printed  copy  of  the  Appeal  Papers  shall  be  filed  in  the  office 
of  the  Clerk  of  the  Appellate  Division  within  twenty  days  after 
an  Appeal  has  been  taken,  ette.  The  copy  so  filed  shall  be  certi- 
fied by  the  proper  clerk,  or  be  stipulated  by  the  parties  to  be 
true  copies  of  the  original.    (Rule  41,  General  Rules  of  Practice.) 

This  shall  be  done  before  an  Appeal  shall  be  placed  upon  the 
Calendar.      (Sec.  1353,  Code  Civ.  Pro.) 

Attorneys  should  also  notice  that  Rule  41  requires  three  copies 
of  the  Appeal  Papers  to  be  served  within  the  same  time  upon  the 
opposite  party. 

Notes  of  issue  shall  be  filed  in  the  Clerk's  office  eight  days 
before  the  commencement  of  the  court  at  which  the  cause  may 
be  noticed.     (Rule  39,  General  Rules  of  Practice.) 

Notes  of  issue  shall  specify  whether  the  Appeal  is  to  be  placed 
upon  the  non-enumerated  or  general  calendar,  and  where  a  prefer- 
ence is  desired,  the  note  of  issue  must  state  the  claim  for  prefer- 
ence as  provided  in  section  793  of  the  Code,  and  indicate  the  class 
to  which  it  belongs.     (Rules  1  and  3,  Third  Dept.) 

Attention  is  also  called  to  Special  Rule  6  of  this  department, 
requiring  notice  to  the  clerk  if  a  party  desires  the  case  put  upon 
the  Day  Calendar  when  reached  in  its  order  upon  the  General 
Calendar. 

Thirteen  (13)  copies  of  the  Appeal  Papers  and  points  must  be 
delivered  to  the  Clerk  before  the  commencement  of  the  argument. 
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RULES  OF  THE  APPELLATE  DIVISION,  FOURTH 

DEPARTMENT. 


Calendar  Rules. 


RULE  I. 

Notes  of  issue  in  appeals  from  orders. —  No  appeal  from  an 
order  will  be  heard  unless  it  is  placed  on  the  non -enumerated  cal- 
endar. The  attorney  or  party  intending  to  move  such  an  appeal 
for  argument  shall,  at  least  eight  days  before  the  time  of  the 
making  up  of  the  calendar,  file  with  the  clerk  a  note  of  issue, 
specifying  the  date  of  the  service  of  the  notice  of  appeal,  and 
stating  that  the  case  is  to  be  put  on  the  non -enumerated  calendar. 
No  case  shall  be  put  upon  the  enumerated  or  non-enumerated 
calendar  until  the  papers  required  by  General  Rule  41  shall  have 
been  filed  with  the  clerk. 

RULE  II. 

Notes  of  issue  in  preferred  cases. — A  party  who  desires  to 
have  a  case  heard  as  a  preferred  case,  must,  in  his  note  of  issue, 
state  his  claim  for  preference,  as  provided  in  section  793  of  the 
Code;  or  if  an  order  giving  the  case  a  preference  has  been  made 
under  that  section,  the  note  of  issue  must*  be  accompanied  with  a 
copy  of  such  order.  The  clerk  in  making  up  the  calendar  shall 
place  such  preferred  cases  at  the  head  of  the  general  calendar, 
indicating  that  they  are  preferred,  and  the  class  to  which  they 
belong. 

RULE  III. 

New  calendar,  when  to  be  made;  passed  cases. —  When  a  new 
calendar  is  ordered  by  the  Court,  the  Clerk  shall  place  thereon 
all  cases  which  remain  undisposed  of  on  the  former  calendar,  and 
all  other  cases  in  which  notes  of  issue  have  been  filed  in  his 
office.  If  a  case  shall  have  been  passed,  it  shall  go  upon  the 
calendar  as  of  the  time  when  it  was  passed,  and  the  fact  that  it 
was  passed  shall  be  stated  upon  the  calendar. 

RULE  IV. 

Criminal  cases  may  be  put  upon  the  calendar  at  any  time.— 
Appeals  in  criminal  cases,  brought  after  making  up  the  calendar, 
or  too  late  to  be  placed  upon  the  calendar,  may  be  put  upon  the 
calendar  at  any  time,  and  brought  on  for  hearing  as  preferred 
cases,  upon  a  notice  of  ten  days  to  the  adverse  party,  as  provided 
in  section  535  of  the  Criminal  Code.  A  note  of  issue  must  be 
filed  with  the  clerk  at  least  five  days  before  the  day  on  which 
the  case  is  to  be  heard,  and  he  shall  put  the  same  on  the  calendar 
for  the  day  on  which  it  shall  be  noticed,  or  upon  which  it  shall 
Se  ordered  by  the  Court,  or  stipulated  by  the  parties  to  be  heard. 
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RULE  V. 

Day  calendar  to  be  made  by  clerk. —  The  clerk  shall  prepare 
at  3  o'clock  p.  m.  of  each  day,  a  day  calendar  for  the  next  day,  to 
consisb  of  ten  cases,  or  such  other  number  as  the  Court  shall 
direct,  including  those  undisposed  of  on  the  then  day  calendar. 
They  shall  be  taken  from  the  general  calendar  in  their  order 
thereon,  subject  to  the  provisions  of  Rule  Six.  Cases  not  disposed 
of  on  any  day  shall  be  placed  at  the  head  of  the  calendar  for  the 
next  day,  until  disposed  of. 

RULE  VI. 

Notice  to  clerk  no  longer  necessary,  etc. —  It  shall  not  be  neces- 
sary to  notice  cases  for  the  day  calendar.  Any  case  on  the  gen- 
eral calendar  may,  by  stipulation  of  the  parties,  filed  with  the 
clerk  at  any  time  before  the  case  is  placed  upon  the  day  calendar, 
be  reserved  for  a  day  certain,  except  that  no  stipulation  shall  be 
made  or  filed  reserving  any  of  the  first  fifty  cases  on  the  general 
calendar  beyond  the  first  week.  Cases  so  reserved  for  a  day  cer- 
tain shall  not  be  placed  upon  the  day  calendar  for  any  day  prior 
to  that  to  which  they  have  been  so  reserved.  No  case  shall  be  put* 
upon  the  day  calendar  unless  the  papers  and  points  have  been 
delivered  to  and  filed  with  the  clerk.  Cases  which  cannot  be 
placed  upon  the  day  calendar  in  their  regular  order  or  at  the  time 
to  which  they  have  been  reserved  by  reason  of  the  non-filing  of 
the  papers  and  points,  will  be  regarded  as  passed  for  the  term. 

RULE  VII. 

Clerk  to  telegraph  day  calendar. —  The  clerk  shall  on  each  day 
during  the  term,  immediately  on  making  up  the  day  calendar, 
telegraph  the  numbers  of  the  cases  upon  it  to  the  county  clerks 
at  Buffalo,  Syracuse,  Utica,  Oswego,  Lockport,  Auburn  and  Water- 
town,  and  the  county  clerks  receiving  said  telegrams  are  directed 
to  post  or  bulletin  the  same  in  such  manner  as  shall  be  most  con- 
venient for  attorneys  and  others  desiring  to  see  the  same,  and 
also  to  procure  the  publication  of  such  telegrams  in  the  news- 
papers of  their  respective  cities. 

RULE  VIII. 

Reservations  and  submissions. —  Cases  will  not  be  received 
upon  submission  until  reached  in  the  regular  call  of  the  calendar. 
No  reservation  will  be  made  of  any  of  the  first  eight  cases  upon 
the  general  calendar  unless  on  account  of  sickness,  or  an  engage- 
ment of  counsel  elsewhere  in  the  actual  trial  or  argument  of 
another  case  in  a  court  of  record,  commenced  before  the  term  of 
this  Court,  or  other  inevitable  necessity  to  be  shown  by  affidavit. 
Other  cases  may  be  reserved  upon  reasonable  cause  shown,  or  by 
stipulation  of  parties,  filed  with  the  clerk,  but  no  case  shall  be  so 
reserved  by  stipulation  after  the  same  has  been  placed  upon  the 
day  calendar. 

Cases  reserved  for  a  day  certain  by  stipulation,  when  in  order 
to  be  called,  have  priority  among  each  other  according  to  their 
number  on  the  calendar,  and  shall  follow  next  in  order  the  undis- 
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posed  of  cases  of  the  calendar  for  the  day  previous.  Default  may 
be  taken  in  them,  and  they  will,  if  passed,  be  put  upon  future 
calendars  as  if  passed  in  the  regular  call. 

Every  cause  shall  be  deemed  to  be  submitted  to  such  justices  as 
may  be  absent  from  the  Court  at  the  time  of  the  argument,  unless 
objection  to  such  submission  by  counsel  arguing  the  cause  be 
then  made. 

RULE  IX. 

Papers  to  be  filed  with  the  clerk  and  exchange  of  briefs. — 
Within  fifteen  days  after  the  service  of  the  printed  papers  re- 
quired to  be  served  by  General  Rule  41  in  enumerated  motions, 
the  party  whose  duty  it  is  to  furnish  those  papers  shall  file  with 
the  clerk  sixteen  printed  copies  of  the  papers  and  sixteen  printed 
copies  of  his  brief  and  the  points  upon  which  he  intends  to  rely 
upon  the  argument,  with  a  reference  to  all  the  authorities  which 
he  intends  to  cite  to  tine  Court ;  and  shall,  at  the  same  time,  serve 
on  the  attorney  or  counsel  for  the  other  party  three  copies  thereof. 
Within  seven  days  thereafter  the  other  party  shall  file  with  the 
-clerk  sixteen  printed  copies  of  his  brief  and  points,  with  a  refer- 
ence to  all  his  authorities,  and  serve  on  the  attorney  or  counsel 
for  the  moving  party,  three  printed  copies  thereof.  If  either  party 
shall  fail  to  serve  and  file  his  brief  and  points,  as  herein  re- 
quired, he  shall  not  be  heard  upon  the  argument,  and  judgment 
may  be  entered  against  him,  as  upon  default,  on  application  to 
the  Court  on  any  motion  day  upon  three  days'  notice. 

If  the  moving  party  desires  to  serve  an  answering  brief,  he 
shall  file  with  the  clerk  sixteen  printed  copies  thereof,  and  serve 
upon  his  opponent  three -printed  copies,  within  five  days  after  the 
receipt  of  his  opponent's  brief.  He  shall  not  include  in  his 
answering  brief,  any  matter  which  is  not  in  the  nature  of  an 
answer  to  the  brief  to  which  it  purports  to  reply.  No  supple- 
mental briefs  will  be  allowed  unless  requested  by  the  Court.  This 
rule  shall  not  apply  to  appeals  from  non -enumerated  motions. 
It  shall  apply  to  all  cases  which  shall  be  put  upon  the  day  cal- 
endar upon  and  after  the  first  day  of  March,  1896.  Upon  the 
argument  of  all  cases  before  that  time,  the  moving  parties  shall 
furnish  to  the  clerk  sixteen  copies  of  the  case,  and  each  party 
shall  furnish  to  the  clerk  sixteen  copies  of  his  brief.  The  clerk 
shall  distribute  the  cases  and  briefs  as  prescribed  in  General 
Rule  43,  and  he  shall,  in  addition,  deliver  one  copy  of  each  to  the 
Librarian  of  the  Law  Library  in  Buffalo,  Rochester  and  Syracuse, 
to  be  bound  and  indexed  for  reference. 

RULE  X. 

Statement  to  be  prefixed  to  brief. —  The  moving  party,  in 
addition  to  the  statement  required  in  General  Rule  41,  shall 
prefix  to  his  points  a  brief  statement,  showing  when  and  in  what 
court  or  before  what  officer  or  tribunal  the  action  or  proceeding 
was  instituted,  the  relief  sought,  the  defense  or  grounds  of  oppo- 
sition thereto,  the  result  in  the  court  or  before  the  officer  or 
tribunal  in  which  the  action  or  proceeding  was  commenced,  the 
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proceedings  subsequent  to  the  first  decision,  and  how  the  case 
was  brought  into  this  Court.  If  any  opinion  written  in  the  case 
has  been  previously  reported,  he  shall  also  state  where  it  was  so 
reported.  If  any  opinion  has  been  written  which  has  not  been 
reported,  the  party  whose  duty  it  is  to  furnish  the  papers  shall 
submit  a  printed  copy  of  such  opinion  to  the  Court,  in  the  record. 

RULE  XI. 

Indorsement  on  brief. —  The  counsel  who  argues  the  case  shall 
indorse  on  his  brief,  delivered  to  the  judges,  his  name  and  place 
of  residence. 

RULE  XII. 

Exchange  of  cases. —  No  exchange  of  cases  will  be  allowed 
unless  both  cases  are  ready  for  argument,  and  counsel  intend  to 
argue  them  at  the  same  term  at  which  the  exchange  is  made ;  and 
when  cases  are  exchanged,  each  shall  occupy  the  proper  position 
of  the  other  in  date,  on  the  same  and  every  subsequent  calendar, 
until  heard.  A  preferred  case  exchanged  for  one  not  preferred, 
or  set  down  for  a  particular  day,  shall  lose  its  preference,  and  no 
case  will  be  called  more  than  once  during  the  same  term,  unless 
H  shall  have  been  reserved  or  postponed  with  the  consent  of  the 
Court. 

rule  zni. 

Non-enumerated  calendar  to  be  disposed  of  at  opening  of  term. 
— Argument  of  appeals  on  the  non- enumerated  calendar  will  be 
heard  only  upon  tihe  first  day  of  a  term  and  the  hearing  of  such 
appeals  will  be  continued  from  day  to  day  until  they  shall  all  be 
disposed  of  before  the  general  calendar  shall  be  taken  up,  but  sub- 
mission of  appeals  from  the  non-enumerated  calendar  will  be  re- 
ceived on  any  day.  during  the  term.  Original  motions  in  this 
Court  may  be  noticed  for  the  first  day  of  a  term  or  for  the 
Friday  of  any  subsequent  week  of  the  term.  (Amended  May1  29, 
1912.) 

RULE  XIV. 

Motions  for  reargument  and  leave  to  appeal.— Motions  for 
reargument  or  for  leave  to  appeal  to  the  Court  of  Appeals  will  be 
heard  only  on  notice  to  the  adverse  party,  stating  briefly  the 
ground  upon  which  a  reargument  is  asked,  or  upon  which  leave  to 
appeal  is  desired,  and  such  motions  may  be  submitted  upon  five 
copies*  of  printed  or  typewritten  papers  and  briefs,  stating  con- 
cisely the  points  supposed  to  have  been  overlooked  or  misappre- 
hended by  the  Court,  or  the  questions  of  law  sought  to  be  re- 
viewed upon  appeal  to  the  Court  of  Appeals,  with  proper  reference 
to  the  particular  portion  of  the  case  and  the  authorities  relied 
upon,  with  a  copy  of  the  opinion,  if  any,  delivered  by  the  court 
in  deciding  the  case.  Oral  argument  on  such  motions  will  not 
be  heard,  and  it  is  unnecessary  for  counsel  to  appear  on  such 
motions.  They  may  be  submitted  by  mailing  paper  to  the  clerk. 
(Amended,  1913.) 
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RULE  XV. 

Remittitur. — The  remittitur  to  be  transmitted  pursuant  to 
section  1355  of  the  Code  shall  contain,  a  copy  of  the  judgment 
or  order  of  this  court,  and  the  record  which  has  been  filed  with 
the  clerk,  and  shall  be  sealed  with  the  seal  and  signed  by  the 
clerk  of  this  court. 

RULE  XVI. 

Official  examiners  of  title. — An  official  examiner  of  title,  before 
he  is  licensed  and  admitted  to  practice  as  such,  must  file  the 
bond  required  by  Rule  3  of  the  Rules  of  the  Court  of  Appeals 
relating  to  applications  to  practice  as  official  examiners  of  title, 
approved  by  the  presiding  justice  of  the  Appellate  Division  of 
the  Supreme  Court  in  this  department.  In  case  of  the  death 
or  insolvency  of  either  of  the  sureties,  the  official  examiner  of 
title  must  forthwith  file  a  new  bond  with  new  sureties  fully 
complying  with  said  rule.  Each  applicant  for  a  license  as  an 
official  examiner  of  title  must  also  produce  such  evidence  of 
character  and  as  to  the  standing  in  regard  to  financial  trans- 
actions as  the  Appellate  Division  of  this  department  may  require. 
(Adopted  May  27,  1909.) 

RULE  XVII. 

Calendar. —  A  new  calendar  will  be  made  up  for  the  January 
Term.  Oases  not  upon  the  printed  calendar  may  thereafter  be 
noticed  for  argument  for  any  day  of  the  term,  and  may  be  added 
to  the  calendar,  after  the  printed  records  have  been  filed,  upon 
filing  with  the  clerk  a  note  of  issue  and  proof  of  service  of 
notice  of  argument;  and  will  be  placed  upon  the  day  calendar 
when  reached  in  their  regular  order;  but  no  case  will  be  placed 
upon  the  day  calendar  until  the  briefs  have  been  filed,  without 
special  order  of  the  court.     (In  effect  January  1,  1916.) 


RULE  XVIII. 

Dismissal  of  appeal;  failure  to  serve  case. — After  an  appeal  has 
been  taken  to  this  court  the  appeal  may  be  dismissed  on  motion 
upon  notice  of  three  days  for  failure  bV  appellant  to  make,  or 
serve,  his  proposed  case,  or  to  procure  tne  settlement  thereof,  or 
to  print,  serve  and  file  the  record,  or  to  serve  and  file  his  points, 
or  for  any  other  unreasonable  delay  upon  his  part  in  prosecuting 
the  appeal.  Tf  the  respondent  fails  to  serve  or  file  his  points 
within  the  time  allowed  therefor,  the  appellant  may  serve  upon 
respondent  a  written  demand  that  the  respondent  file  and  serve 
hi 8  points,  and  upon  filing  proof  of  service  of  such  demand  and 
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showing  that  three  days  have  elapsed  since  such  service,  and 
that  the  respondent  has  not  served  and  filed  his  brief,  the  case 
may  be  placed  upon  the  day  calendar  when  reached  in  its  regular 
order,  and  the  respondent  shall  not  be  heard  upon  the  argument 
of  the  appeal  except  by  leave  of  the  Court.  (In  effect  January 
1,  1916.) 

NOTICE. 

Index  all  records  on  Appeal  in  front  part  of  Case, 

The  daily  sessions  of  the  Court  are  held  from  2  o'clock  p.  m. 
to  6  o'clock  p.  M.,  except  Fridays  only,  when  Coun  sits  from  10 
a.  m.  to  1  p.  M.    No  Court  on  Saturdays. 

The  session  appointed  for  July  is  for  one  day  only,  and  Court 
meets  at  2  P.  M.  on  that  day,  for  handing  down  decisions,  admis- 
sions of  attorneys,  and  the  hearing  of  original  motions  in  this 
Court.    No  argument  of  an  appeal  will  be  heard  on  that  day. 

Counsel  will  be  heard  orally  on  motions  to  dismiss  appeals, 
amend  decisions,  etc. 

All  stipulations,  notes  of  issue,  and  motion  papers  must  be 
properly  endorsed  on  the  back  for  filing. 

No  stipulation  reserving  any  of  the  first  fifty  cases  on  the 
general  calendar  beyond  the  first  Friday  will  be  honored  except 
by  order  of  the  Court.  After  the  day  calendar  is  made  up  —  at 
3  oclock  p.  m. —  stipulations  in  any  case  are  too  late.  The  clerk 
has  then  no  power  to  leave  a  number  off. 

No  case  will  be  given  a  place  on  the  calendar  until  the  original 
record,  settled  by  the  trial  court,  has  been  filed  with  the  clerk. 

The  full  number  of  cases  and  points  (16)  are  required,  without 
which  appeals  may  not  be  heard. 

The  sixteen  printed  copies  of  the  case  required  by  Rule  41  to  be 
filed  with  the  clerk,  must  be  bound  in  light-colored  (not  dark) 
paper. 

The  county  clerk's  certificate,  or  waiver  thereof  under  section 
3301  of  the  Code  of  Civil  Procedure,  is  a  necessary  part  of  the 
printed  case  on  appeal. 

Counsel  whose  names  appear  in  the  calendar  will  be  notified 
by  telegram  collect,  when  case  is  on  day  calendar,  unless  other- 
wise deai  red. 

Every  exhibit  presented  to  the  Court  must  be  plainly  marked 
with  the  address  of  counsel  presenting  the  same,  as  well  as  the 
title  of  the  cause,  in  order  to  ensure  its  return. 

Decisions  of  the.  Court  are  handed  on  Wednesdays  at  2  p.  m. 
when  the  Court  is  in  session,  and  on  the  Tuesday  appointed  in 
July. 


BULES  OF  THE  APPELLATE  DIVISION, 

Attorneys  desiring  to  be  notified  by  telegram  collect,  of  any 
decision  should  so  request  the  clerk. 

Remittiturs  are  Bent  on  the  day  the  decision  is  made,  or  the 
day  following,  to  the  county  clerk  of  the  county  in  which  the 
appeal  arises,  except  in  appeals  from  Surrogate's  Court,  when 
they  are  sent  to  the  clerk  of  the  Surrogate's  Court. 

Request  for  copies  of  opinions  should  be  addressed  to  the 
clerk  of  the  Justice  writing  the  opinion. 
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RULES  OP  SUPREME  COURT  —  FIRST  JUDICIAL  DISTRICT 
IN  NEW  YORK  COUNTY  — TRIAL  TERM. 

(Amended  1912,  1913,  1914,  1915,  1916) 


Rules  fob  the  Regulation  of  the  Trial  Terms  of  the 
Supreme  Court  in  the  First  Judicial  District  in  New 
York  County  and  to  Regulate  thf  Calendar  Practice 
Therein. 

Rule  1.  General  Calendars. 

Rule  2.  Reserved  causes;  motions  in  respect  to  calendar. 
Rule  3.  Preferred  causes. 

Rule  4.  Trial  Terms;  number  of;  time  of  holding;  time  of  open- 
ing; what  causes  tried  at,  respectively. 
Rule  5.  Special  Issues. 

Rule  6.  Special  Calendar;  Short  Cause  Calendar. 
Rule  7.  Day  Calendars. 
Rule  8.  Fines  imposed  on  delinquent  jurors. 

RULE  I. 

General  calendars. —  The  calendar  of  issues  of  fact  to  be  tried 
by  the  jury  in  New  York  county  shall  consist  of  two  separate 
ealendars.  "known  respectively  as  General  Calendar  No.  1  and 
General  Calendar  No.  2,  which  shall  be  made  up  from  time  to  time 
as  ordered  by  the  Appellate  Division  of  the  Supreme  Court  in  the 
First  Department,  and  these  calendars  shall  remain  for  the 
successive  Trial  Terms  of  the  court  until  new  calendars  are 
prepared.  There  shall  be  placed  upon  Calendar  No.  1  all  tort 
actions,  except  actions  in  ejectment  and  replevin  and  to  recover 
damages  for  the  conversion  of  personal  property,  and  upon  Cal- 
endar No.  2  all  actions  not  on  Calendar  No.  1."  A  note  of  issue 
must  specify,  in  addition  to  the  particulars  required  by  section 
977  of  the  Code  of  Civil  Procedure,  the  number  of  the  calendar 
on  which  the  cause  is  to  be  placed  as  above  provided,  and  the 
clerk  shall  not  receive  a  note  of  issue  unless  it  complies  with  this 
provision.  New  causes  that  have  been  regularly  noticed  for 
trial  and  a  note  of  issue  duly  filed  after  the  making  up  of  the 
general  calendars  shall  be  put  at  the  foot  of  the  proper  calendar 
according  to  date  of  issue.  A  cause  on  either  of  said  general 
calendars  may  be  reserved  generally  and  bo  marked  by  the  clerk 
at  any  time  if  the  parties  file  a"  consent  to  that  effect.  All 
motions  or  applications  in  regard  to  the  calendars,  except  as 
provided  by  Rules  3,  5,  6  and  7,  must  be  heard  by  or  made  to 
the  justice  holding  Part  III  in  regard  to  the  Calendar  No.  1, 
and  the  justice  holding  Part  XIV  in  regard  to  Calendar  No.  2. 

At  least  ten  days  before  the  first  Monday  of  a  Trial  Term  the 
calendar  clerk  of  the  Trial  Terms  shall  prepare  a  Trial  Calendar 
No.  1  containing  so  many  of  the  pending  causes  on  General  Calen- 
dar  No.   1   not   reserved  generally  as   the  justice  holding  Part 
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Ill  shall  direct,  and  a  Trial  Calendar  No.  2  containing  so  many 
of  the  pending  causes  on  General  Celandar  No.  2  not  reserved 
generally  as  the  justice  holding  Part  XIV  shall  direct.  Such 
Trial  Calendars  shall  be  posted  in  said  clerk's  office  and  published 
in  the  New  York  Law  Journal  on  Saturday,  Monday  and  Tuesday. 
Any  party  tx>  a  cause  appearing  on  such  Trial  Calendars  may 
serve  notice  on  the  calendar  clerk  and  on  the  attorney  for  the 
other  parties  to  the  cause  before  four  o'clock  Tuesday  afternoon 
to  the  effect  that  the  cause  is  to  be  marked  ready  for  trial,  and. 
if  no  motion  for  postponement  is  made  as  hereinafter  provided. 
.  the  cause  shall  be  marked  ready  by  the  clerk;  but  if  no  party 
shall  serve  such  notice  the  cause  shall  be  marked  reserved 
generally.  If,  however,  a  party  desires  to  apply  to  the  court  for 
a  postponement,  or  to  have  the  cause  marked  reserved  generally, 
he  shall  serve  upon  the  attorneys  for  the  other  parties  not  later 
than  twelve  o'clock  on  Wednesday  noon  written  notice  specifying 
the  grounds  of  the  application  for  postponement  and  also  copies 
of  any  affidavits  and  exhibits  upon  which  the  motion  will  be 
made,  which  notice,  affidavits  and  exhibits,  with  proof  of  service, 
must  be  filed  with  the  calendar  clerk  before  four  o'clock  Wed- 
nesday afternoon.  A  party  intending  to  oppose  such  motion 
must  serve  any  affidavits  and  exhibits  in  opposition  and  file  the 
same  with  proof  of  service  not  later,  than  four  o'clock  Thursday 
afternoon.  The  justices  holding  Parts  III  and  XIV,  respectively, 
shall  hear  and  determine  all  motions  for  postponement  of  causes 
on  their  several  calendars,  and,  provided  the  papers  are  indorsed 
"  for  argument,"  counsel  may  briefly  argue  such  motions,  which 
shall  be  heard  and  disposed  of  on  Friday  so  far  as  practicable. 
The  calendar  clerk  shall  thereupon  post  in  his  office  and  publish 
on  Saturday  and  Monday  in  the  Law  Journal  the  list  of  causes 
marked  ready  for  trial,  or  such  part  thereof  as  the  said  justices 
may  respectivelv  direct.  (Amended  July  8,  1916;  in  effect 
September  1,  1916.) 

RULE  II. 

Reserved  causes;  motions  in  respect  to  calendar. —  Causes 
marked  reserved  generally,  if  younger  issues  have  been  reached 
in  regular  order,  and  causes  in  which  new  trials  have  been  ordered, 
may  be  placed  on  the  appropriate  Ready  Calendar  on  filing  a 
consent  with  the  calendar  clerk ;  or  a  party  may  apply  to  the 
justice  holding  either  Part  III  or  XIV  of  the  Trial  Terms,  as 
the  case  may  require  upon  two  days'  notice  for  an  order  placing 
such  a  cause  upon  the  Trial  Calendar  or  upon  a  Day  Calendar 
as  the  court  may  direct. 

Annually,  during  the  month  of  June,  or  at  such  other  time 
or  times  as  the  Appellate  Division  in  the  First  Department  may 
direct,  a  call  shall  r>e  made  of  all  causes  on  each  of  the  General 
Calendars  marked  "  reserved  generally  "  or  "  stayed  "  or  "  jury 
disagreed "  or  "  juror  withdrawn."  The  Part  in  which  such 
call  shall  be  made  and  the  justice  to  make  the  same  shall    be 
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designated  by  the  Appellate  Division,  and  said  justice  shall  have 
power  to  adjourn  the  call  from  day  to  day  until  it  is  completed. 
A  list  of  the  causes  to  be  so  called  shall  be  published  in  the  Law 
Journal  at  least  eight  days  before  the  call. 

If,  upon  such  call,  it  shall  appear  that  the  plaintiff  has  un- 
reasonably neglected  to  proceed  in  the  action  or  that  younger 
issues  have  been  tried  in  their  regular  order,  the  defendant  or 
one  or  more  defendants  in  the  action  may  move  to  dismiss  the 
complaint  as  provided  for  in  Rule  36  of  the  General  Rules  of 
Practice,  provided  notice  of  motion  to  that  effect  and  any 
affidavits  or  exhibits  be  served  upon  the  plaintiff  five  days  before 
such  call.  Upon  such  motion,  the  court  may  make  an  order  dis- 
missing the  complaint,  or  if  it  is  made  to  appear  that  failure 
of  the  plaintiff  to  bring  the  action  to  trial  has  not  been  un- 
reasonable, the  court  may  place  the  cause  at  the  foot  of  the 
appropriate  Ready  Calendar,  or  otherwise  dispose  of  it  as  justice 
may  require  and  on  such  terms  as  may  be  just. .  If  upon  such 
call  any  party  to  a  cause  in  which  no  such  motion  is  made  shall 
answer  ready,  or  shall  have,  theretofore  filed  with  the  calendar 
clerk  a  notice  so  stating,  the  cause  shall  thereupon  be  marked 
ready  for  trial  and  placed  at  the  foot  of  the  appropriate  Ready 
Calendar  unless  otherwise  directed  by  the  court.  If,  however, 
upon  such  call  none  of  the  parties  to  the  cause  appears  or  answers 
ready  or  files  notice  as  aforesaid,  then  the  same  shall  be  stricken 
from  the  General  Calendar^  and  subsequently  restored  only  upon 
service  of  a  new  notice  of  trial  and  filing  of  a  new  note  of  issue, 
whereupon  it  shall  be  placed  upon  the  appropriate  General  Calen- 
dar as  of  the  date  when  restored  and  not  as  of  the  date  of 
original  issue.  (Amended  July  8,  1916;  in  effect  September  1, 
1916.) 

RULE  in. 

Preferred  Causes. — A  party  claiming  tp  be  entitled  to  a  prefer- 
ence under  section  791  of  the  Code  of  Civil  Procedure  may  apply 
therefor  to  the  Court  at  Part  II,  in  the  manner  prescribed  by 
section  793.  If  the  application  for  a  preference  be  granted,  the 
court  shall  direct  the  cause  to  be  placed  upon  an  appropriate 
Day  Calendar  for  a  day  certain  for  trial,  and  called  after  the 
causes  then  upon  such  Day  Calendar  marked  ready.  If  the 
party  who  has  moved  for  the  preference  shall  not  be  ready 
to  proceed  with  the  trial  when  the  cause  is  called  for  trial,  the 
court,  in  its  discretion,  may  allow  an  adjournment,  or  send  the 
cause  to  the  foot  of  the  Ready  Calendar,  or  direct  a  dismissal  or 
inquest,  or  otherwise  dispose  of  the  cause  as  justice  may  require. 

The  justices  holding  Parts  III  and  XIV  in  charge  of  Calendars 
Xos.  1  and  2,  respectively,  may,  on  application  of  any  party  to  a 
cause  brought  by  or  against  a  receiver  of  a  corporation  and  on 
five  days'  notice  to  the  other  party,  direct  that  such  cause  be 
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granted  a  preference  over  older  issues  and  placed  on  the  Ready 
Calendar  or  on  a  Day  Calendar  for  trial  as  it  may  direct,  although 
no  notice  of  application  for  a  preference  may  have  been  served 
with  the  notice  of  trial  as  provided  in  section  793  of  the  Code  of 
Civil  Procedure.  (Amended  July  8,  1916  j  in  effect  September  1, 
1916.) 

RULE  IV. 

Trial  term*;  number  of;  time  of  holding;  time  of  opening; 
what  causes  tried  at,  respectively. —  There  shall  be  twenty  Trial 
Terms  of  the  Supreme  Court  to  be  known  respectively  a-s  Trial 
Terms,  Part  I  to  XX  inclusive.  Each  of  said  terms  shall  com- 
mence on  the  first  Monday  of  January,  February,  March,  April, 
May,  June,  October,  November  and  December  in  each  vear,  and 
shall  continue  to  and  until  the  Friday  preceding  the  first  Mon- 
day of  the  following  term,  or  until  the  term  shall  be  adjourned 
without  day. 

The  Trial  Terms  shall  open  at  10  a.  m.  on  each  trial  day 
during  the  term  and  shall  continue  in  session  until  4:30  P.  M. 
Part  I  shall  be  the  Criminal  Term  of  the  Supreme  jCourt  and  shall 
be  held  in  the  Criminal  Court  Building  or  in  the  County  Court 
House  in  the  County  of  New  York,  Part  IT  shall  be  the  Trial 
Term  for  the  disposition  of  the  Special  Calendar  under  Rule  6. 
In  Parts  Til  to  XIII,  inclusive,  shall  be  tried  causes  from  Gen- 
eral Calendar  No.  1.  In  Parts  XIV  to  XVIII,  inclusive,  shall 
be  tried  causes  from  General  Calendar  No.  2.  In  Parts  XTX  and 
XX  shall  be  tried  such  causes  from  General  Calendars  Nos.  1  and 
2  as  shall  from  time  to  time  be  ordered  by  the  Appellate  Division 
or  as  may  be  sent  from  other  Parts.  (Amended,  1913,  1914;  July 
8,  1916;  in  effect  September  1,  1916.) 

RULE  V«* 

Special  issues. — All  questions  of  fact  ordered  or  directed  to  be 
tried  by  a  jury,  all  issues  and  questions  of  fact  in  special  pro- 
ceedings, and  all  issues  and  questions  of  fact  which  have  been 
stated  for  trial  in  pursuance  of  secti%is  970  and  971  of  .the  Code 
of  Civil  Procedure,  and  all  controverted  questions  of  fact  of 
which  any  party  has  a  constitutional  right  of  trial  by  jury,  and 
in  any  proceedings  for  the  probate  of  a  will  in  which  any  con- 
troverted questions  of  fact  arise  which  a  Surrogate  of  the  County 
of  New  York  shall  direct  to  be  tried  at  a  Trial  Term  of  the 
Supreme  Court  to  be  held  within  the  County  of  New  York  under 
section  2538  of  the  Code  of  Civil  Procedure*  shall  be  placed  upon 
Calendar  No.  2  in  the  order  of  filing  with  the  calendar  clerk  of 
the  order,  directing  the  cause  to  be  so  placed  or  of  the  order  or 
direction  for  the  trial  by  jury  or  of  the  order  stating  the  issues 
or  questions  of  fact  to  be  tried  by  jury.     (Amended  October  16, 

1916.) 
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RULE  VI. 

Special  calendar;  short  cause  calendar. —  Subd.  1.  In  an  action 
wherein  the  plaintiff  seeks  to  recover  a  debt  or  liquidated  demand 
upon  a  bond  or  other  obligation  for  the  payment  of  a  specific 
sum  of  money,  or  upon  a  bond  or  undertaking  on  appeal,  or  upon 
a  negotiable  instrument,  or  for  goods  sold  and  delivered,  either 
party  may,  after  the  cause  has  been  placed  upon  the  General 
Calendar,  "upon  two  days'  notice  to  the  opposing  party,  apply 
to  the  justice  holding  Part  II  for  an  order  placing  said  cause 
upon  the  Special  Calendar  for  trial,  and  the  cause  thereupon 
shall  be  tried  and  disposed  of  at  Part  II. 

Subd.  2.  In  an  action  wherein  the  plaintiff  seeks  to  recover 
upon  an  account  stated,  or  for  wages,  salary  or  compensation 
for  services,  or  upon  a  policy  of  insurance,  or  for  rent  or  hire 
of  real  or  personal  property,  or  for  money  had  and  received,  or 
for  money  loaned,  or  on  a  statute  where  the  sum  sought  to  be 
recovered  is  a  sum  of  money  other  »than  a  penalty  or  on  a 
guaranty,  the  plaintiff  may,  at  the  first  term  at  which  the  cause 
shall  have  been  placed  upon  the  General  Calendar,  upon  five 
days*  notice  to  the  defendant,  and  upon  competent  proof  by 
affidavit  of  the  facts  upon  which  the  cause  of  action  is  based, 
apply  to  the  justice  holding  Part  II  for  an  order  placing  said 
cause  upon  the  Special  Calendar  for  trial.  Copies  of  the  affi- 
davits and  exhibits,  if  any,  upon  which  the  application  is  based, 
must  be  served  with  the  notice  of  the  application.  If  upon  the 
affidavits  so  submitted  and  the  affidavits  of  the  opposing  party 
the  court  shall  be  satisfied  that  there  is  no  substantial  defense 
to  the  action,  or  that  the  answer  was  not  interposed  in  good 
faith,  or  was  interposed  for  the  purpose  of  delay,  the  court  may 
plare  the  cause  upon  the  Special  Calendar  in  Part  II.  The 
court  may,  in  its  discretion,  grant  or  deny  the  application,  with 
or  without  costs,  or  upon  terms,  such  as  admitting  facts  not 
actually  controverted,  consenting  to  the  examination  l>efore  trial 
of  a  party  or  witnesses,  producing  books,  papers  or  documents  or 
giving  security  to  secure  the  plaintiff  in  the  event  of  final  judg- 
ment being  in  his  favor.  The  papers  upon  which  such  applica- 
tion shall  be  made  and  the  answering  affidavits,  if  any,  must  be 
filed  with  the  Calendar  Clerk  before  twelve  o'clock  noon  of  the 
day  for  which  the  application  is  noticed,  and  no  oral  argument 
will  be  heaord  upon  such  application,  unless  so  ordered  by  the 
justice  holding  Part  II. 

Subd.  3.  In  an  action  on  contract,  express  or  implied,  other 
than  a  contract  to  marry,  either  party  may  apply  in  Part  II 
on  two  days'  notice  to  the  adverse  party  for  an  order  placing 
the  cause  upon  the  Special  Calendar.  Upon  such  application, 
if  it  appears  by  affidavit  and  the  pleadings  to  the  satisfaction  of 
the  justice  holding  Part  II  that  the  trial  of  the  action  will  not 
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occupy  more  than  two  hours,  and  that  no  good  reason  exists  why 
the  action  should  not  be  promptly  tried,  he  may  direct  the  cause 
to  be  placed  upon  the  Special  Calendar  in  Pert  II,  and  the  cause 
shall  thereupon  b%  disposed  of  in  its  regular  order  on  such  cal- 
endar. The  papers  upon  which  the  application  is  made  and  the 
answering  affidavits  if  any,  must  be  filed  with  the  calendar  clerk 
before  twelve  o'clock  noon  of  the  day  for  which  the  application 
is  noticed,  and  no  oral  argument  will  be  heard  upon  such  appli- 
cations unless  ordered  by  the  justice  holding  Part  II. 

Subd.  4.  All  causes  and  all  questions  and  issues  of  fact  ordered 
on  the  Special  Calendar  shall  be  placed  thereon  in  the  order  of 
filing  with  the  calendar  clerk  of  the  order  directing  the  cause 
to  be  so  placed,  and  shall  be  called  and  tried  in  that  order,  unless 
postponed  for  good  cause  shown  by  affidavit  to  the  satisfaction 
of  the  justice  holding  Part  II.  If  the  trial  of  any  cause  which 
is  placed  upon  the  Special  Calendar  upon  the  ground  that  it 
will  not  occupy  more  than  two  hours  shall  nevertheless  actually 
occupy  more  than  that  time,  the  court  may,  in  its  discretion,  stop 
the  trial  and  send  the  cause  to  the  foot  of  the  appropriate  Gen- 
eral Calendar.  If  at  any  time  there  shall  be  more  causes  upon  the 
Special  Calendar  than  can  be  promptly  tried  and  disposed  of  in 
Part  II  the  justice  holding  said  part  may  send  said  causes,  or 
any  of  them,  to  Part  XIV,  where  they  shall  be  placed  upon 
the  Day  Calendar  and  tried  and  disposed  of  in  like  manner  as 
the  other  causes  on  the  Day  Calendar  in  that  part.  (Former 
Rule  V,  renumbered  and  amended,  October  16,  1916.) 


RULE  VII. 

Day  calendars. —  The  clerk  shall  make  up  a  separate  Day 
Calendar  for  each  day  of  the  term  of  the  causes  from  Calendars 
Xos.  1  and  2  set  down  for  trial  on  such  day.  The  Day  Calendar 
of  causes  from  General  Calendar  No.  1  shall  be  called  at  Part  III 
at  3:30  o'clock  p.  M.  Day  Calendar  of  causes  from  General  Cal- 
endar No.  2  shall  be  called  at  Part  XIV  at  3:30  o'clock  p.  m. 
The  causes  on  each  of  the  Day  Calendars  shall  remain  thereon 
from  day  to  c|ay  until  they  are  tried  or  otherwise  disposed  of. 
Causes  on  the  Day  Calendar  from  Calendar  No.  1  shall  be  sent 
for  trial  to  Parts  III,  IV,  V,  VI  VII,  VIII,  IX,  X,  XI,  XII  and 
XIII.  Causes  on  the  Day  Calendar  from  Calendar  No.  2  shall 
be  sent  for  trial  to  Parts  XIV,  XV,  XVI,  XVII  and  XVIII. 
After  the  call  of  the  calendar  at  3:30  o'clock  p.  M.  in  Parts  III 
and  XIV,  the  justices  there  presiding  shall  assign  for  the  follow- 
ing morning  one  or  more  causes  to  each  of  the  several  parts.  No 
application  to  postpone  the  trial  of  a  cause  shall  in  any  case  be 
entertained  after  such  cause  has  been  sent  to  a  part  for  trial  and 
no  cause  so  assigned  shall  again  be  placed  upon  the  Day  Calen- 
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dar,  except  by  order  of  the  justice  holding  the  part  from  which  it 
was  sent  for  good  cause  shown  to  him  by  affidavit  but  such  cause 
shall  remain  in  the  part  to  which  it  has  been  sent  for  trial  until 
finally  disposed  of.  In  addition  to  the  Day  Calendar  the  clerk 
shall  prepare  a  calendar  to  be  known  as  the  Supplementary  Cal- 
endar, from  which  the  justices  in  Parts  III  and  XIV,  in  the 
event  of  the  Day  Calendar  being  disposed  of,  may  assign  causes 
to  the  several  parts.  When  a  cause  has  been  tried  and  the 
jury  disagreed,  or  for  any  reason  there  has  been  a  mistrial  or 
a  juror  has  been  withdrawn,  the  cause  may  be  restored  to  the 
Call  Calendar  or  to  the  Day  Calendar  from  which  it  was  sent 
for  trial,  or  may  be  set  down  for  trial  upon  another  day  of  the 
same  week  at  which  it  as  tried  by  the  justice  holding  the  part 
from  which  it  was  sent  for  trial.  In  case  a  Trial  Term  Bhall  not 
have  business  enough  to  occupy  it  during  court  hours,  causes  from 
either  Parts  III  or  XIV  only  shall  be  sent  to  it  for  trial.  The 
calendar  clerk  shall  have  charge  of  the  calendars  herein  provided 
for.  All  orders  relating  to  the  calendar  and  all  notes  of  issue 
of  causes  to  be  placed  upon  the  calendars  shall  be  filed  with 
said  calendar  clerk.  The  said  clerk  shall  each  week  make  up 
two  calendars  of  causes  from  the  General  Calendars  for  trial  at 
Trial  Term,  which  calendars  shall  be  published  at  least  two  days 
before  the  same  are  called.  These  calendars  shall  be  called  by  the 
justices  of  the  court  holding  Parts  III  and  XIV  on  Friday  of 
wh  week  at  2  o'clock  P.  m.  unless  another  day  is  specifically 
fixed  by  him  to  call  such  calendars.  Causes  on  such  calendars 
may  be  set  down  for  trial  on  any  day  in  the  week  following 
in  case  it  should  appear  upon  the  call  of  either  of  the  calendars 
<m  Friday  that  the  number  of  causes  set  down  for  trial  on  the 
following  week  will  not  be  sufficient  to  occupy  the  available  time 
«f  all  the  Trial  Terms  of  the  court  to  which  the  causes  are  to 
be  assigned.  The  justices  holding  Parts  III  and  XIV  shall  order 
a  calendar  of  causes  from  the  proper  General  Calendar  to  be 
made  up  and  called  on  Wednesday  morning  at  10  o'clock.  Upon 
the  call  of  such  calendar  causes  may  be  set  down  for  any  day  of 
the  week  in  which  the  calendar  is  called  or  for  the  succeeding 
week.  When  a  cause  has  appeared  and  has  been  called  for  the 
second  time  in  either  of  the  Call  Calendars  on  a  subsequent  call, 
it  mtwt,  when  reached,  be  assigned  to  the  Day  Calendar  for  trial 
or  go  to  the  foot  of  the  proper  General  Calendar,  unless  it 
should  be  made  to  appear  by  affidavit  to  the  satisfaction  of  the 
court  that  the  cause  should  be  further  adjourned,  in  which  case 
it  fthall  be  adjourned  to  such  time  as  the  court  shall  fix,  and 
when  the  cause  is  again  called  the  same  must  be  assigned  to  the 
Day  Calendar  for  trial  or  go  to  the  foot  of  the  General  Calendar. 
When  a  cause  has  thus  been  set  down  on  a  call  of  either  of  the 
calendars*  on  any  Friday  or  Wednesday  for  trial  and  appears 
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upon  the  Day  Calendar  it  must  be  tried  or  go  to  the  foot  of  the 
General  Calendar,  unless  it  appears  by  affidavit  to  the  satisfac- 
tion of  the  justice  cabling  the  Day  Calendar  that,  in  consequence 
of  the  happening  of  an  event  since  the  cause  was  set  down  for 
trial,  the  trial  cannot,  with  justice  to  one  of  the  parties,  proceed. 
The  court  may  then  direct  the  cause  to  be  set  down  for  trial  on 
another  day  in  the  same  or  following  week  of  the  term  or  place 
the  cause  on  the  Friday  Call  Calendar.     If  it  shall  appear  by 
affidavit  to  the  satisfaction  of  the  court  that  counsel  who  is  to 
try  any  cause  upon  a  Day  Calendar  expects  to  argue  a  cause 
upon  a  Day  Calendar  of  the  Supreme  Court  of  the  United  States, 
or  the  Court  of  Appeals  of  the  State  of  New  York,  or  the  United 
States  Circuit  Court  of  Appeals,  or  any  Appellate  Division  of  the 
Supreme  Court,  or  is  actually  engaged  in  the  trial  of  a  cause 
in    a   federal   or    state   court   of    record,   except    the   Municipal 
Court,  sitting  in  the  County  of  New  York,  Bronx,  Kings,  Queens, 
Nassau   or   Richmond,  the  cause  shall  be  adjourned  until   such 
argument  or  trial  is  concluded,  unless  the  trial  in  which  the 
counsel  is  engaged  is  likely  to  be  protracted.     But  a  cause  on 
the  Day  Calendar  shall  not  be  adjourned  on  account  of  the  en- 
gagement of  counsel  for  more  than  three  days  except  by  the  court 
or  upon  the  consent  of  all  the  parties  to  the  cause.     Not  more 
them  two  causes  shall  be  held  ready  on  one  Trial  Calendar   for 
one  counsel  in  addition  to  the  cause  in  which  he  is  engaged  unl  sz& 
otherwise  ordered  by  the  court.     In  any  such  case  the  counsel 
who  is  to  try  the  causes  must  be  designated  on  the  call  of  the 
Day    Calendar    on    Monday    morning.       (Amended   'May    2    and 
October  16,  1916.) 

RULE  VIII. 

Fines  imposed  on  delinquent  jurors. — An  order  directing  a 
deliquent  juror  to  show  cause  why  the  payment  of  a  fine  should 
not  be  enforced  must  be  granted  by  ana  made  returnable  before 
the  justice  by  whom  said  fine  is  imposed  and  made  returnable  at 
the  Trial  Term  to  which  said  justice  is  assigned  upon  such  day 
and  at  such  time  as  he  shall  designate. 

Where  a  justice  by  whom  a  fine  was  imposed  has  ceased  to  be 
a  member  of  the  court,  or  has  been  designated  as  a  member  of 
the  Appellate  Division  of  the  Appellate  Term,  or  has  been  assigned 
to  hold  Special  Term,  or  is  absent  or  unable  for  any  reason  to 
hear  or  determine  the  matter,  the  order  directing  the  delinquent 
juror  to  show  cause  in  such  case  must  be  granted  by  and  made 
returnable  before  and  heard  and  determined'  by  the  justice 
assigned  to  hold  Part  III,  upon  such  day  of  the  term  and  at  such 
time  as  he  shall  designate.  (Adopted  March  2,  1916;  amended 
July  8,  1916;  in  effect  September  1,  1916.) 
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RULE  IX. 

Accounts  of  trustees. —  In  all  actions  or  proceedings  brought 
in  the  Supreme  Court  involving  an  accounting  of  a  testamentary 
trustee  or  a  trustee  under  a  deed,  notice  of  such  action  or  pro- 
ceeding must  be  given  to  the  State  Comptroller  before  a  judg- 
ment or  order  is  made  passing  the  accounts  of  such  trustees 
(Adopted  May  19,  1916;  amended  July  8,  1916;  in  effect  Sep- 
tember 1,  1916.) 
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—  SPECIAL  TERM. 

(Amended,  1909,   1913,   1914,   1916) 


Rules  for  the  Regulation  op  the  Special  Terms  of  the 
Supreme  Court  in  the  First  Judicial  District  and  Estab- 
lishing the  Calendar  Practice  Therein. 

RULE  I. 

Special  Term  for  hearing  litigated  motions. —  There  shall  be  a 
Special  Term  of  the  Supreme  Court  for  the  hearing  of  litigated 
motions  to  commence  on  the  first  Monday  of  each  month  and  to 
continue  until  the  Friday  preceding  the  first  Monday  of  the  suc- 
ceeding month,  which  term  shall  be  held  every  day  except  Satur- 
days, Sundays  and  legal  holidays.  The  Court  shall  open  at  half- 
past  ten  in  the  morning  and  shall  continue  until  all  business 
before  the  Court  has  been  disposed  of.  This  Special  Term  shall  be 
known  as,  Special  Term,  Part  I. 

RULE  II. 

Motion  calendar;  notes  of  issue;  appearance  of  counsel;  appli- 
cation for  final  judgment;  motion  for  judgment  on  pleadings. — 
Motions  may  be  noticed  for  any  day  during  the  term.  The  clerk 
of  Special  Term,  Part  I,  shall  make  up  a  calendar  for  each  day. 
The  order  to  show  cause  or  notice  of  motion,  with  proof  of  service 
thereof,  must  be  filed  with  the  clerk  before  the  date  on  which  the 
motion  is  noticed  to  be  heard,  except  where  an  order  to  show  cause 
is  granted  returnable  in  less  than  two  days,  when  the  clerk  at  any 
time  before  the  day  for  hearing  may  place  the  motion  on  the 
calendar,  or  the  justice  assigned  to  said  part  of  the  court  may 
place  the  motion  on  the  calendar  on  the  day  upon  which  the  order 
to  show  cause  is  returnable.  This  calendar  will  be  called  at  the 
opening  of  the  court  and  no  motion  will  be  heard  that  is  not  upon 
the  calendar.  On  the  hearing  of  a  motion  upon  such  calendar  but 
one  counsel  on  each  side  will  be  heard,  and  not  more  than  fifteen 
minutes  will  be  allowed  to  each  counsel  unless  the  court  shall 
otherwise  order.  Application  for  final  judgment  where  an  inter- 
locutory judgment  has  been  entered  and  an  account  has  been, 
taken,  or  other  proceeding  had  before  a  referee,  or  for  a  final  judg* 
meht  in  an  action  for  divorce  under  section  1774  of  the  Code  of 
Civil  Procedure,  motions  for  a  new  trial  on  the  ground  of  surprise 
or  newly  discovered  evidence,  motions  to  confirm  a  referee's  report 
and  for  final  judgment  in  an  action  or  proceeding  in  which  an 
issue  of  fact  has  been  tried  by  a  jury  or  by  a  referee,  where  appli- 
cation to  the  court  for  final  judgment  or  final  order  is  necessary, 
applications  for  the  appointment  of  commissioners  or  for  a  final 
order  or  judgment  in  a  proceeding  to  condemn  real  estate  for 
public  use,  moticr  «  tor  judgment  upon  the  pleadings  under  section 
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547  of  the  Code  of  Civil  Procedure,  trial  of  an  issue  of  law, 
brought  on  and  tried  by  the  court  as  a  contested  motion  under  sec- 
tion 976  of  the  Code  of  Civil  Procedure,  may  be  noticed  for  and 
made  at1  Part  I  of  the  Special  Term  for  the  heffring  of  litigated 
motions  upon  any  day  of  the  July,  August  and  September  terms, 
or  at  any  other  time  when  Part  III  of  the  Special  Term  is  not  in 
session.  "  The  justice  assigned  to  Part  I  of  the  Special  Term,  if  he 
does  not  deem  it  important  that  such  application  should  be  heard 
during  the  time  when  Part  III  is  not  in  session,  may  adjourn  the 
same  to  the  next  term  of  Special  Term,  Part  III.  (Amended, 
1914;  in  effect  February  1,  1914.) 

RULE  III. 

Proof  required  in  assignment  cases  or  dissolution  proceedings. — 
In  all  actions  or  proceedings  in  which  the  accounts  of  an 
assignee  for  the  benefit  of  creditors  or  of  a  receiver  appointed  in 
an  action  or  in  a  proceeding  for  the  dissolution  of  a  corporation 
are  presented  for  settlement  or  to  be  passed  upon  by  the  Court, 
a  notice  or  a  copy  of  an  advertisement  requiring  the  creditors  to 
present  their  claims  to  a  referee,  must  be  mailed  to  each  creditor 
whose  name  appears  on  the  books  of  the  assignor  or  corporation, 
with  the  postage  thereon  prepaid,  at  least  twenty  days  before  the 
day  specified  in  such  notice  or  advertisement.  Proofs  of  such 
mailing  shall  be  required  on  the  application  for  a  final  decree  pass- 
ing the  accounts  of  the  assignee  or  receiver  unless  proof  is  fur- 
nished that  personal  service  of  such  notice  or  copy  of  advertise- 
ment has  been  made  upon  the  creditor. 

RULE  IV. 

Special  Term  for  ex  parte  business. —  There  shall  be  a  Special 
Term  of  the  Supreme  Court  for  the  transaction  of  ex  parte  busi- 
ness, to  be  held  on  the  first  Monday  of  each  month  and  to  con- 
tinue to  and  including  the  Saturday  prior  to  the  first  Monday  of 
the  following  month.  The  Court  shall  open  at  half-past  ten 
o'clock  in  the  morning,  and  shall  continue  in  session  until  four 
o'clock  in  the  afternoon,  except  Saturdays,  upon  which  day  the 
Court  may  be  adjourned  at  twelve  o'clock  noon,  and  shall  be  open 
every  day  in  the  year,  except  Sundays  and  legal  holidays.  This 
Special  Term  shall  be  known  as  Special  Term,  Part  2.  The  justice 
assigned  to  Part  2  shall  also  attend  to  the  drawing  of  jurors  for 
the  Trial  Terms  of  the  Supreme  Court. 

RULE  V. 

What  matters  must  be  brought  before  Special  Term  for  ex  parte 
business. —  Applications  for  all  Court  orders,  ex  parte  or  by  con- 
sent, or  where  notice  is  not  required  or  has  been  waived,  must  be 
made  to  Special  Term,  Part  2.  Any  ex  parte  Court  order  granted 
by  any  justice  of  the 'Court  other  than  the  one  assigned  to  hold 
Part  2  of  the  Special  Term,  Hhall  not  be  entered  by  the  clerk.  All 
applications  for  judgment  in  actions  where  the  defendant  has 
failed  to  appear,  or  has  waived  notice  of  motion  for  judgment  or 
has  consented  thereto,  except  in  actions  for  divorce,  all  proceed- 
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ings  under  the  Domestic  Relations  Law  for  the  adoption  of  chil- 
dren,- and  all  proceedings  under  the  Insanity  Law  for  the  commit- 
ment of  a  person  alleged  to  he  insane,  shall  be  made  to  said 
Special  Term,  Part  2,  and  shall  not  be  made  to  any  other  Court 
or  justice.  All  orders  for  the  examination  of  parties  or  witnesses 
in  supplementary  proceedings,  or  to  perpetuate  testimony,  or  for 
the  examination  of  parties  before  trial  or  for  the  examination  of 
witnesses  under  letters  rogatory,  or  foreign  commissions,  or  in 
aid  of  an  attachment,  or  for  any  other  purpose,  or  in  any  proceed- 
ing (except  an  order  to  show  cause  or  a  warrant  issued  under 
section  2269  of  the  Code  of  Civil  Procedure,  which  must  be  made 
returnable  before  Part  1  of  the  Special  Term),  shall  be  made 
returnable  before  the  justice  assigned  to  hold  said  Special  Term, 
Part  2,  unless  made  returnable  before  a  referee  or  commissioner 
under  express  statutory  authority;  and  all  writs  of  habeas 
corpus  or  other  writs  that  are  required  by  law  to  be  returnable 
at  a  Special  Term  of  the  Supreme  Court,  or  before  a  justice 
thereof,  must  be  made  returnable  at  the  said  Special  Term,  Part 
2,  or  before  the  justice  assigned  to  hold  the  same.  Any  writ  or 
order  before  mentioned  returnable  elsewhere  shall,  upon  its  re- 
turn, be  transferred  to  said  Special  Term,  Part  2,  for  hearing 
and  decision.  If  not  so  transferred,  the  writ  or  order  shall  be 
disregarded.  In  actions  for  absolute  divorce  or  to  annul  a  mar- 
riage, where  no  answer  is  interposed,  a  reference  to  take  proof 
will  not  be  granted.  In  such  cases  the  application  for  judgment 
must  be  made  at  the  Special  Term,  Part  3,  and  the  case  placed 
upon  the  preferred  calendar  as  hereinafter  provided.  Whenever 
the  justice  assigned  to  either  Part  1,  Part  2  or  Part  3  of  the 
Special  Term  is  disqualified  from  hearing  any  application  or 
motion  that  shall  be  brought  on  before  him,  he  may  send  such 
application  to  such  other  Part  of  the  Special  Term  as  he  shall 
select,  to  be  there  heard  and  disposed  of. 

Proceedings  under  section  511  of  the  Consolidation  Act,  and 
all  other  proceedings  authorized  by  title  5  of  said  act,  to  be  had 
before  a  justice  holding  the  Chambers  of  the  Ckrart,  must  be 
heard  in  the  said  Special  Term,  Part  2. 

If  a  jury  is  demanded,  the  justice  holding  such  term  may  con- 
tinue such  proceedings  before  the  justice  holding  one  of  the  Trial 
Terms,  where  a  jury  shall  be  forthwith  impaneled  and  the  ques- 
tions determined  and  the  proceeding  finally  disposed  of  as  re- 
quired by  said  act.  In  case  neither  of  the  Trial  Terms  is  in  ses- 
sion, the  justice  assigned  to  the  said  Special  Term,  Part  2,  may 
impanel  a  jury  and  dispose  of  the  proceeding  as  required  by  the 
said  act.  In  case  of  an  appeal  from  an  order  of  commitment 
under  section  63  of  the  Insanity  Law,  the  justice  assigned  to 
Part  2  of  the  Special  Term  may  send  the  question  of  the  insanity 
of  such  alleged  lunatic  to  either  Part  of  the  Trial  Term  for  trial 
before  a  jury  as  required  by  said  section.  The  justice  trying 
such  proceeding  before  a  jury  shall  certify  the  verdict  to  the 
justice  assigned  to  Part  2  of  the  Special  Term,  who  shall  make 
the  order  as  required  by  such  section. 

In  an  application  for  a  commitment  under  section  60  of  the 
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Insanity  Law  (chapter  545  of  the  Laws  of  1896)  it  must  be 
frkown  by  the  petition  or  by  an  accompanying  affidavit  whether  or 
not  the  person  alleged  to  be  insane  is  confined  on  a  criminal 
charge  or  on  bail  pending  the  determination  of  a  criminal  charge, 
or  in  official  custody  for  the  purpose  of  ascertaining  his  condi- 
tion after  a  criminal  charge  has  been  made  against  him.  If  a 
criminal  charge  is  pending  against  the  person  thus  alleged  to  be 
insane,  two  days'  notice  of  the  time  and  place  of  presenting  the 
application  to  the  Court  or  a  justice  thereof  must  be  given  to  the 
district  attorney. 

All  applications  to  the  court  in  the  summary  proceedings  au- 
thorized by  sections  67  and  74  of  the  Public  Service  Commissions 
Law  (chapter  429  of  the  Laws  of  1907)  shall  be  made  at  Part  2 
of  the  Special  Term,  which  court  shall  grant  the  necessary  final 
order  or  judgment  if  the  corporation  proceeded  against  fails  to 
answer  within  the  time  allowed  by  the  court.  If  an  answer  is 
interposed,  the  justice  holding  Part  2  of  the  Special  Term  shall 
forthwith  transfer  the  action  or  proceeding  to  Special  Term,  Part 
6,  which  court  shall  immediately  inquire  into  the  facts  and  cir- 
cumstances and  grant  the  proper  judgment  or  order.  (Aa 
amended  December  17,  1909.) 

RULE  VI. 

Regulations  governing  insolvent  assignments. —  The  following 
regulations  will  apply  to  all  the  insolvent  assignments  for  tjie 
benefit  of  creditors  and  applications  to  the  Court  thereunder: 

Subdivision  1.  Diitics.of  the  Clerk. —  The  clerk,  in  addition  to 
the  books  now  kept  by  him,  shall  provide  a  register  and  docket. 

In  the  register  shall  be  entered  in  full  every  decree  and  final 
order  made  in  the  proceedings  according  to  date,  and  the  docket 
shall  contain  a  brief  memorandum  of  each  day's,  proceedings  ac- 
cording to  their  respective  titles. 

The  register  and  docket  shall  be,  at  all  times  during  Court 
hours,  open  fpr  public  inspection. 

Subdivision  2.  Each  petition  or  order  or  decree  filed  shall  be 
indorsed  with  the  day  and  date  of  such  filing,  and  the  papers  in 
each  case  shall  |>e  kept  in  a  file  by  themselves. 

Subdivision  3.  No  paper  shall  be  permitted  to  be  taken  off  t}ie 
files  of  the  Court  for  any  puipose,  except  on  an  order  of  the 
Court. 

Subdivision  4.  Every  paper  filed  styill  have  a  brief  memoran- 
dum indorsed  pn  the  outside  cover,  showing  the  nature  thereof. 

Subdivision  5.  Copies  of  any  and  all  papers  in  these  proceed- 
ings shall  be  furnished  to  any  person  applying  for  same,  upon  the 
payment  of  the  legal  fees. 

Subdivision  6.  Process. — AH  process,  citations,  summons  and 
subpwnas  shall  issue  out  of  the  Court  under  the  seal  thereof  and 
be  attested  bv  the  clerk. 

Subdivision  7.  Appearances. —  Any  party  may  appear  in  those 
proceedings,  either  in  person  or  by  attorney  —  if  by  attorney  the 
name  of  such  attorney,  with  his  place  of  business  and  residence. 
shall  lie  indorsed  on  each  and  every  paper  filed  by  him,  and  hia 
name  shall  be  entered  in  the  docket. 
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Subdivision  8.  Schedules. —  The  schedule  of  liabilities  and 
assets  required  to  be  filed  by  the  assignor  or  assignee  shall  fully 
and  fairly  state  the  nominal  and  actual  value  of  the  assets,  and 
the  cause  for  the  difference,  and  a  separate  affidavit  will  be  re- 
quired which  shall  fully  explain  the  cause  of  such  difference.  If 
required  the  affidavits  of  disinterested  experts  as  to  such  value 
must  be  furnished. 

Subdivision  9.  Signing  of. —  Where  there  may  be  more  than 
one  sheet  of  paper  necessary  to  contain  the  schedules,  each  page 
shall  be  signed  by  the  person  or  persons  verifying  the  same.  The 
sheets  of  paper  on  which  the  schedules  are  written  shall  be 
securely  fastened  before  the  filing  thereof,  and  shall  be  indorsed 
with  the  full  name  of  the  assignor  and  assignee,  and  when  filed 
by  an  attorney  shall  also  be  indorsed  with  his  name  and  business 
address. 

Subdivision  10.  Filing  by  Assignee. —  Should  the  schedules  be 
filed  by  the  assignee  there  must  be  a  full  affidavit  made  by  such 
assignee  and  some  disinterested  expert,  showing  the  nature  and 
value  of  the  property  assigned. 

Subdivision  11.  Name  and  Residence. —  The  name,  residence, 
occupation  and  place  of  business  of  the  assignor,  and  name  and 
place  of  business  of  the  assignee,  may  be  incorporated  in  tho 
affidavit  or  annexed  to  the  schedules. 

Subdivision  12.  Recapitulation. —  There  shall  be  a  recapitula- 
tion at  the  end  of  the  schedules  as  follows: 

Debts  and  liabilities  amount  to  $  ;  assets  nominally  worth 

$  ;  assets  actually  worth  $ 

Subdivision  13.  Contingent. —  Contingent  liabilities  shall  ap- 
pear on  a  separate  sheet  of  paper. 

Subdivision  14.  Amendments  of. — Application  to  amend  the 
schedules  shall  be  made  by  verified  petition,  in  which  the  amend- 
ments sought  to  be  made  shall  appear  in  full  and  such  amend- 
ments shall  be  verified  in  the  same  manner  as  the  original  sched- 
ules were  verified. 

Subdivision  15.  Bond  of  Assignee. —  The  bond  shall  l>e  joint 
and  several  in  form,  and  must  be  accompanied  by  the  affidavit 
prescribed  by  section  812  of  the  Code  of  Civil  Procedure,  and  also 
by  the  affidavit  of  each  surety,  setting  forth  his  business  and 
where  it  is  carried  on,  the  amount  of  his  debts  and  liabilities,  and 
the  description  and  value  of  property,  real  or  personal. "owned  by 
him,  so  that  it  may  appear  that  he  is  worth  the  amount  in  which 
he  is  required  to  justify  over  and  above  his  debts  and  liabilities. 

Subdivision  16.  Justification  of  Sureties. —  The  Court  may 
in  its  discretion  require  any  surety  to  appear  and  justify. 

Subdivision  17.  At  least  one  of  such  sureties  shall  be  a  free- 
holder. Tf  the  penalty  of  the  bond  be  twenty  thousand  dollars  or 
over,  it  may  be  executed  by  two  sureties  justifying  each  in  that 
sum,  or  by  more  than  two  sureties,  the  amount  of  whose  justifi- 
cation united  is  double  the  penalty  of  the  bond. 

Subdivision  18.  Provisional.-  -  The  affidavit  upon  which  appli- 
cation is  made  for  leave  to  file  a  provisional  bond,  must  show 
fully  and  fairly  the  nature  and  extent  of  the  property  assigned, 
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and  good  and  sufficient  reasons  must  be  shown  why  the  schedules 
cannot  be  filed,  and  it  must  appear  satisfactorily  to  the  Court 
that  a  necessity  exists  for  the  filing  of  such  provisional  bond,  and 
lor  the  purposes  of  this  act  tbe  affidavit  so  iiled  shall  be  deemed 
a  schedule  of  the  assigned  property  until  such  time  as  the  regular 
schedules  shall  be  filed. 

Upon  the  tiling  of  the  schedules  the  amount  of  the  bond  will 
be  determined  finally,  and  should  the  provisional  bond  already 
filed  be  deemed  sufficient,  an  order  will  be  granted  making  such 
bond  as  approved  the  final  bond. 

Subdivision  19.  Assignee. —  Every  assignee  shall  keep  full, 
exact  and  regular  books  of  account  of  all  receipts,  payments  and 
expenditures  of  money  by  him,  which  said  books  shall  always, 
during  business  hours,  he  open  to  the  inspection  of  any  person 
interested  in  the  trust  estate. 

Subdivision  20.  In  making  sales  at  auction  of  personal  prop- 
erty, the  assignee  shall  give  at  least  ten  days'  notice  of  the  time 
and  place  of  the  sale  and  of  the  articles  to  be  sold  by  advertise- 
ment in  one  or  more  newspapers,  and  he  shall  give  notice  of  the 
sale  at  auction  of  any  real  estate  at  least  twenty „daya  before  such 
sale.  Upon  such  sales  the  assignee  shall  sell  by  printed  cata- 
logue, in  parcels,  and  shall  file  a  copy  of  such  catalogue,  with  the 
prices  obtained  for  the  goods  sold,  with  his  final  account. 

Subdivision  21.  When  any  notice  is  served  on  the  creditors  of 
the  insolvent,  pursuant  to  the  provisions  of  the  statute,  or  these 
rules,  by  mail,  every  envelope  containing  such  notice  shall  have 
upon  it  a  direction  to  the  postmaster,  at  the  place  to  which  it  is 
*«it,  to  return  the  same  to  the  sender  within  ten  days  unless 
called  for.  Upon  every  application  made  to  the  Court  upon  such 
service,  an  affidavit  shall  be  presented  showing  whether  any  such 
notices  have  been  returned. 

Subdivision  22.  Upon  an  application  made  for  a  general 
citation,  the  assignee  shall  file  with  his  petition  his  account, 
with   the  vouchers. 

Subdivision  23.  The  assignee  must  file  an  account  in  all  cases, 
which  shall  be  referred  for  examination. 

Discharge. —  No  discharge  shall  be  granted  an  assignee  who 
has  not  advertised  for  claims  pursuant  to  section  4  of  the  statute 
and  the  30th  subdivision  of  this  rule. 

Xo  discharge  can  be  granted  an  assignee  and  his  sureties  in 
any  case,  whether  the  creditors  have  been  paid,  or  have  released 
or  have  entered  into  composition  or  not,  except  in  a  regular  pro- 
ceeding for  an  accounting,  under  section  20  of  the  act,  commenced 
by  petition  for  citation  and  citation  thereon  to  all  persons  inter- 
ested in  the  estate. 

Subdivision  24.  Substituted  Assignee. —  Whenever  an  assignee 
shall  have  been  removed,  either  on  his  own  petition  or  on  the 
petition  of  any  person  interested  in  the  estate,  and  another  per- 
§on  appointed  as  assignee  in  his  place  and  stead,  a  certified  copy 
of  the  order  made  on  such  petition  shall  he  filed  and  recorded  in 
the  clerk's  office  of  the  county  wherein  the  original  assignment 
was  recorded,  and  the  clerk  of  the  county  shall  make  such  suit- 
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able  entry  on  the  margin  of  the  record  of  the  original  assignment 
as  will  h}io\v  the  appointment  of  such  substituted  assignee,  and 
the  said  cert i tied  copy  of  the  order  shall  be  attached  to  the  orig- 
inal assignment. 

Subdivision  25.  Account  of  Assignee. —  The  account  of  the 
assignee  shall  be  in  the  nature  of  a  debit  and  credit  statement; 
he  shall  debit  himself  with  the  assets  as  shown  in  the  schedules 
as  tiled,  and  credit  himself  with  any  decrease  as  we}l  as  expenses. 

Subdivision  26.  The  statement  of  expenditures  shall  be  full 
and  complete,  and  the  vouchers  for  all  payments  shall  be  attached 
to  the  account. 

Subdivision  27.  The  affirmative  on  the  accounting  shall  bo 
with  the  assignee,  and  objections  to  the  account  may  be  presented 
to  the  referee  in  writing,  or  be  brought  out  on  a  cross-examina- 
tion, and  in  the  latter  case  they  must  be  specifically  taken  ancl 
entered  in  the  minutes. 

Subdivision-  28.  The  testimony  taken  shall  be  signed  by  the 
several  witnesses,  and  attached  to  and  tiled  •with  a  report  qf  the 
referee. 

Subdivision  29..  Report  of  Referee. —  The  report  of  the  referee 
shall  show  all  the  jurisdictional  facts  necessary  to  confer  power 
on  the  Court,  such  as  the  proper  execution  and  acknowledgment 
of  the  assignment,  the  recording  of  the  same,  the  filing  of  the 
schedules  and  bond,  the  advertising  for  creditors,  the  issuing  of 
the  citation,  the  presenting  of  the  account,  and  when  any  items 
may  he  disallowed  in  the  account  of  the  assignee,  the  sajne  shall 
be  fully  set  out  in  the  report. 

Subdivision  SO.  Notice  to  Present  Claims. — A  copy  of  the 
notice  of  advertisement  requiring  creditors  to  present  their  claims 
must  be  mailed  to  each  creditor  wrhqse  name  appears  on  the  books 
of  the  assignor,  with  the  postage  thereon  prepaid,  at  least  thirty 
days  before  the  days  specified  in  such  advertisement,  and  proof 
of  such  mailing  must  be  required  on  the  application  for  a  final 
decree,  unless  personal  service  thereof  is  made  upon  such  cred- 
itors. 

Subdivision  31.  The  decision  of  the  referee  after  the  trial  of 
a  disputed  claim  under  section  26  of  the  general  assignment  act, 
shall  be  tiled  with  the  clerk  of  the  Court,  and  a  copy  served  on 
the  defeated  party.  The  Court  shall,  on  application  of  either 
party,  confirm  the  said  report,  and  the  decision  of  the  referee 
shall  be  reviewed  only  by  appeal  from  the  order  confirming  the 
report  to  the  Appellate  Division. 

RULE  VII. 

Special  Terms  for  trial  of  issues  of  law  and  of  fact — There 
shall  be  six  Special  Terms  of  the  Supreme  Court  for  the  trjal  qf 
issues  of  law  and  issues  of  fact  triable  by  the  court,  and  for  the 
hearing  and  decisions  of  other  mattens  and  special  proceedings 
not  otherwise  provided  for,  to  be  known  respectively  as  Parts 
til,  IV,  V,  VI,  VII  and  VIII.  Each  term  shall  commence  on  tlyj 
first  Monday  of  each  mouth,  and  shall  contiuue  until  the  Friday 
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preceding  the  first  Monday  of  the  succeeding  month.     (Amended, 
1909,  1914)  in  effect  November  16,  1914.) 

RULE  VIIL 

Calendars.-—  A  general  calendar  of  all  the  issues  of  fact  triable 
by  the  Oniri  Without  a  jury  in  the  bounty  of  New  York  shall 
be  made  frmri  time  to  time  aH  shall  be  ordered  by  the  Appel- 
late Division  «f  the"  Supreme  CoUrt  in  the  First  Department. 
Such  calendar  shall  continue  to  be  the  General  Calendar  for  every 
successive  S{Jecial  Term  until  a  hew  General  Calendar  is  ordered 
a*  Aforesaid.  NeW  eased,  aft  they  are  noticed  for  trial,  shall  be 
plated  at  the  fdot  of  this  General  Calendar  upon  filing  a  note  of 
issue4  as  required  by  the  Code  of  Civil  Procedure.  A  motion  to 
correct  this  General  Calendar  or  to  add  to  it  any  cases  which 
had  theretofore  been  upon  the  calendar  of  the  Superior  Court  or 
Court  of  Common  Pleas  may  be  made  on  two  days'  notice  to  the 
opposing  p'Arty  at  Part  III  of  the  Special  Term  on  the  call  df 
any  Friday  Calendar. 

There  shall  also  be  made  up  a  Special  Calendar  upon  which 
shall  be*  pi  Abed  all  proceedings  to  review  assessments  for  the  taxa- 
tion of  real  and  personal  property  in  the  county  of  New  York 
which  are  now  pending  or  which  shall  hereafter*  be  brought  for 
that  purpose.  There  shall  also  be  made  up  a  Special  Calendar 
tipbti  whieli  shall  be  placed  all  proceedings  to  review  the  assess- 
ment for  taxation  of  special  franchises  of  to  enforce  the  payment 
of  taxes  based  thereon  or  proceedings  to  review  the  assessment 
thereof  tinder  section  46  of  the  Tax  Law  (chap.  62  of  the  Laws 
Of  1909).  These  Special  Calendars  shall  be  called  and  disposed 
of  in  Part  VI  of  the  Special  Term.  There  shall  also  be  made  up 
i  Special  Calendar  upon  which  shall  be  ptaced  all  issues  of  law 
now  at  issue*  and  Upon  which  shall  be  placed,  at  the  foot  thereof, 
new  issues  of  law  hereafter  noticed  for  trial.  There  shall  also  be 
Biade  tip  a  Special  Calendar  which  shall  be  known  as  the  Pre- 
ferred Calendar*  upon  which  shall  be  placed  all  undefended  ac- 
tions for  divorce  or  for  annulment  of  marriage  or  for  a  separa- 
tion; all  actions  entitled  Under  the  Code  or  the  General  or  Spe- 
cial Rules  of  Practice  to  a  preference;  all  applications  for  judg- 
ment in  actions  where  issues  have  been  framed  and  sent  to  a  jury 
for  trial;  all 'applications  for  final  judgment  where  an  interlocu- 
tory judgment  has  been  entered  and  an  account  has  been  taken  or 
other  proceedings  had  before  a  referee;  all  motions  for  a  now 
trial  upon  exceptions  or  on  the  ground  of  surprise  or  newly  dis- 
covered- evidence;  and  exceptions  to  and  motions  to  confirm  a 
referee's  report  in  special  proceedings*  including  surplus  money 
proceedings*  and  in  actions  in  which  an  issue  of  fact  has  been 
tried  by  a  referee  where  application  to  the  court  for  final  judg- 
ment or  a' final  drder  is  necessary;  all  applications  for  the  ap- 
pointment of  commissioners,  for  a  final  order  or  final  judgment 
in  proceedings  to  condemn  real  estate  for  public  use;  all  applica- 
tions for  final  order  in  certiorari  proceedings  or  proceedings 
where  an  alternative  writ  of  mandamus  has  been  issued;  all 
applications  for  judgment  upon  the  pleadings  under  section  517 
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of  the  Code  of  Civil  Procedure,  and  all  trials  of  an  issue  of  law 
brought  on  as  a  contested  motion  under  section  976  of  the  Code 
of  Civil  Procedure.  The  Special  Preferred  Calendar  and  the  Spe- 
cial Calendar  of  issues  of  law  herein  provided  for  shall  be  called 
and  disposed  of  in  Part  III  of  the  Special  Term;  provided,  how- 
ever, that  the  justice  assigned  to  Part  III  may  from  time  to  time 
assign  preferred  cases  ami  issues  of  law  from  such  calendars  to 
the  other  parts  of  the  Special  or  Trial  Terms  for  hearing  and 
decision. 

Applications  for  final  judgment  in  actions  to  annul  a  marriage 
or  for  a  divorce  shall  be  made  at  Special  Term,  Part  III,  upon 
the  judgment-roll,  a  certificate  of  the  county  clerk  that  no  order 
has  been  entered  in  the  action  since  the  entry  of  the  interlocutory 
judgment,  or,  if  any  such  order  or  orders  have  been  entered,  that 
copies  thereof  are  annexed  to  his  certificate  and  proof  by  affidavit 
that  no  application  has  been  made  for  an  order  to  the  knowledge 
of  the  party  making  application  or  his  attorney,  except  where  an 
order  has  been  granted  and  a  certified  copy  ci  such  order  is  an- 
nexed to  the.  certificate  of  the  county  clerk.  Where,  in  such  an 
action  a  party  other  than  the  party  making  the  application  has 
appeared  in  the  action,  five  days'  notice  of  such  application,  with 
the  papers  upon  which  the  same  was  made  <and  a  copy  of  the  pro- 
posed final  judgment,  shall  be  served  upon  the  attorney  who  has 
appeared  in  the  action.  In  a  proceeding  for  the  revocation  of  a 
liquor  tax  certificate,  where  the  issue  has  been  joined,  the  pro- 
ceeding shall  be  placed  upon  the  Preferred  Calendar  called  in 
Special  Term,  Part  III,  and  disposed  of  as  other  cases  upon  the 
said  calendar.  In  case,  however,  the  issue  is  joined  in  such  a 
proceeding  too  late  to  place  it  on  the  calendar  of  the  June  Special 
Term  in  any  year,  it  may  be  brought  on  by  either  party  during 
July,  August  or  September,  at  Special  Term,  Part  II,  and  there 
heard  and  determined.  In  case  a  proceeding  is  not  so  brought 
on  in  Part  TI  as  hereinbefore  provided  before  the  first  Monday 
in  October,  it  shall  be  placed  upon  the  Preferred  Calendar  to  be 
called  at  Special  Term,  Part  III,  for  the  October  Term. 
(Amended,  1909,  1914;  in  effect  'November  11,  1914.) 

RULE  IX. 

Calendar  of  causes  from  general  calendar  for  trial  at  Special 
Term;  when  cause  on  day  calendar  will  be  passed. —  The  clerk  of 
Part  3  of  the  Special  Term,  with  the  assistance  of  the  special 
deputy  clerk  assigned  to  such  part,  and  of  the  clerk  of  Part  4, 
shall  each  week  make  up  a  calendar  of  causes  from  the  general 
calendar  for  trial  at  Special  Term,  which  calendar  shall  be  pub- 
lished at  least  two  davs  before  the  same  is  called.  This  calendar 
shall  be  called  bv  the  justice  assigned  to  the  Special  Term,  Part 
3,  on  Friday,  of  each  week,  at  two  o'clock  P.  M.,  unless  another 
day  is  specially  fixed  by  him  to  call  such  calendar.  Causes  on 
such  calendar  may  be  set  down  for  trial  on  anv  dav  in  the  week 
following.  In  ease  it  should  appear,  upon  the  call  of  the  cal- 
endar on  Friday,  that  the  number  of  causes  set  down  for  trial 
on  the  following  week  will  not  be  sufficient  to  occupy  the  avail- 
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able  time  of  all  the  Special.  Terms  of  the  Court  assigned  to  the 
trial  of  equity  causes,  the  justice  of  the  Supreme  Court,  assigned 
to  the  Special  Term,  Part  3,  shall  order  a  calendar  of  causes 
from  the  general  calendar  to  be  made  up  and  to  be  called  upon 
Wednesday  morning  following  at  ten  o'clock. 

Upon  the  call  of  such  calendar,  causes  may  be  set  down  for  any 
day  of  the  week  in  which  the  calendar  is  so  called,  or  for  the 
succeeding  week. 

The  said  clerks  shall  make  up  a  day  calendar  for  each  day 
from  the  general  Special  Term  calendar  of  the  Court,  upon  which 
shall  l)e  placed  all  the  causes  set  down  for  that  day  or  remain- 
ing undisposed  of  from  previous  days,  which  day  calendar  shall 
lie  called  in  Part  3  of  the  Special  Term,  at  10.15  a.  M.  of  each 
day,  and  causes  therefrom  shall  be  assigned  to  the  several  parts 
of  the  Special  Term  (except  Part  6),  for  trial.  In  case  Part 
6  shall  not  have  business  enough  to  occupy  it  during  Court  hours, 
eases  from  Part  3  shall  be  sent  to  it  for  trial. 

When  a  cause  thus  set  down  on  the  call  of  the  calendar  on 
any  Friday  or  Wednesday  for  trial  appears  upon  the  day  cal- 
endar, it  must  be  tried  or  go  to  the  foot  of  the  general  calendar, 
unless  it  appears  by  affidavit  to  the  satisfaction  of  the  Court  call- 
ing the  day  calendar  that,  in  consequence  of  the  happening  of 
any  event  since  the  cause  was  so  set  down  for  trial,  the  trial 
cannot  with  justice  to  one  of  the  parties  proceed.  The  Court 
may  then  by  order  set  the  cause  down  for  trial  on  another  day 
in  the  term,  or  place  the  cause  on  the  Friday  calendar. 

If  it  shall  appear  by  affidavit  to  the  satisfaction  of  the  court 
that  counsel  who  is  to  try  any  cause  upon  a  Day  Calendar  expects 
to  argue  a  cause  upon  a  Day  Calendar  of  the  Supreme  Court  of 
the  United  States,  or  the  Court  of  Appeals  of  the  State  of  New 
York,  or  the  United  States  Circuit  Court  of  Appeals,  or  any 
Appellate  Division  of  the  Supreme  Court,  or  is  actually  engaged 
in  the  trial  of  a  cause  in  a  Federal  or  State  court  of  record, 
excrpt  the  Municipal  Court,  sitting  in  the  County  of  New  York, 
Bronx,  Kings,  Queens,  Nassau  or  Richmond,  the  cause  shall  be 
adjourned  until  Buch  argument  or  trial  is  concluded,  unless  the 
trial  in  which  the  counsel  is  engaged  is  likely  to  be  protracted. 
In  no  other  event  shall  a  cause  upon  the  Day  Calendar  be  passed 
for  the  day.     (Amended  May  2,  1916.) 

RULE  X. 

Passing  cause;  reservation  of  causes  for  same  counsel.'— In  no 
event  shall  a  cause  on  the  day  calendar  be  passed  from  day  to 
day  on  account  of  the  engagement  of  counsel  for  more  than  three 
da  vs. 

Kot  more  than  two  causes  shall  be  held  ready  on  the  day  cal- 
endar for  one  coulee!  ;n  addition  to  the  cause  in  which  he  is 
engaged,  and  in  all  causes  the  counsel  who  is  to  try  the  same 
must  be  designated,  if  required  by  the  Court,  on  the  call  of  the 
day  calendar. 

RULE  XI. 

Mortgage  foreclosures;  mechanics'  Hens. — In  all  act  ions  brought 
for  the  foreclosure  of  a  mortgage  or  for  the  forec'osure  of  me- 
chanics' liens,  either  party  may  apply  to  the  Special  Term,  Part 
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3,.  upon  notice  of  two  days  to  the  a<fverse  party  to  have  the  case 
placed  upon  the  preferred  calendar,  to  be  called  in  l'art  3  of  the 
Special  Term,  and  if  it  shall  appear  to  the  Court  upon  such 
application  that  the  trial  will  not  he  a  protracted  one,  or  that 
for  any  special  reason  the  case  should  he  promptly  disposed  of, 
it  shall  be  placed  upon  the  preferred  calendar  for  trial. 

RULE  XII. 

Preferred  causes. —  In  all  actions  in  which  a  preference  is 
given  by  express  provision  of  htw,  or  by  the  General  Rules  of 
Practice  or  hy  special  rules,  the  party  entitled  to  such  preference 
may,  upon  twd  days'  notice,  apply  to  Special  Term,  Part  3,  for- 
an  order  placing  the  cause  upon  the  preferred  calendar.  In  case 
such  preference  is  granted,  the  case  shall  be  placed  upon  the  pre- 
ferred calendar  as  of  the  date  when  the  motion  was  made,  and 
shall  be  called  in  its  order. 

RULE  IIIII. 

Duration  of  Special  Term. — No  Special  Term  shall  be  continued 
beyond  the  Friday  preceding  the  commencement  of  a  new  term, 
except  for  the  purpose  of  completing  a  trial  already  commenced 
during  the  term,  in  Which  case  immediately  upon  the  completion 
Of  the  trial,  the  Court  shall  adjourn  for  the  term. 

RTJLE  XIV. 

Regulating  the  procedure  upon  applications  for  naturalisation 
in  the  first  judicial  district. —  All  applications  of  aliens  to  be 
admitted  to  become  citizens  of  the  United  States  must  be  heard 
and  final  action  had  thereon  at  Part  2  of  the  Special  Term. 
Such  hearings  shall  be  had  onlt  upon  Mondays  and  Thursdays 
at  2  o'clock  p.  M.  of  each  Week  during  the  year,  which  are  hereby 
designated  as  the  stated  days  for  such  applications.  The  ampli- 
cation which  is  required  by  chapter  927  of  the  Laws  of  1805  to 
be  filed  with  the* clerk*  of*  the  Court  shall  be  sb  filed  with  the 
assistant  clerk  of  such  Special  Term  assigned  to  that  branch 
of  the  business.  Such  application  ahrtll  specify  the  stated  datr 
(more  than  fourteen  days  thereafter)  when  sucn  application  will 
be  brought  on   for  hearing  and   final   action. 

The  assistant  clerk  assigned  to  naturalization  business  shall 
make  up  a  calendar  of  such  applications  for  each  of  said  stated 
days,  upon  which  he.  will  place  all  such  applications  in  the  order 
of  filing,  for  the  days  specified  in  the  application.  The  calendar 
will  be  called  at  2  o'clock  in  the  afternoon  upon  each  Rtated 
day.  The  hearing  upon  such  applications  shall  be  had  upon  the 
call  of  the  calendar  and  the  testimony  of  the  applicant  and  his 
witnesses  On  each  application  shall  he  thereupon  taken  in  open 
Court.  Such  testimony  sh".11  he  ial'en  down  by  the  stenographer 
assigned  to  that  branch  of  the  Court,  and  shall  be  written  out 
and  filed  with  the  application. 

If  the  applicant  fail  to  appear  upon  the  call  of  the  calendar, 
the  application  will  be  dismissed   without  prejudice  to  a  frbsh 
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application.  The  special  deputy  to  the  clerk  of  the  city  ami 
county  of  New  York,  in  Part  8  of  the  Special  Term,  is  hereby 
directed,  at  all  times  until  a  justice  is  assigned  to  hold  said 
Part,  to  act  as  an  additional  assistant  to  the  clerk  assigned  to 
naturalization  business,  and  to  devote  his  entire  time  to  the 
duties  pf  what  is  known  as  the  Naturalization  Bureau;  under 
the  general  direction  of  the  special  deputy  in  Part  2  of  the 
Special  Term  and  of  the  assistants  to  such  special  deputy  in  said 
Naturalization  Bureau.     (As  amended  April  22,  1909.) " 

RULE  XV. 

Sales  of  real  estate. —  All  sales  of  real  estate,  or  interest  or 
estate  therein  made  in  pursuance  of  any  judgment,  decree  or 
order,  or  by  an  officer  of  the  Court  under  its  direction  must  be 
made  as  directed  by  section  1678  of  the  Code,  and  notice  of  such 
sale  must  be  given  as  prescribed  in  that  section. 

The  referee  or  officer  making  such  sale  shall  cause  to  be  pub- 
lished with  the  notice  of  Bale  a  diagram  of  the  property  to  be 
sold,  or  of  which  an  interest  therein  is  to  be  sold,  showing  the 
street  or  avenue  upon  which  such  property  is  located,  its  street 
or  avenue  number,  if  any,  and  specifying  the  number  of  feet 
to  the  nearest  cross  street  or  avenue.  Where  such  sale  is  made  to 
satisfy  any  lien  or  charge  upon  the  real  property  sold,  the  ap- 
proximate amount  of  such  lien  or  charge  shall  be  stated  in  a 
note  annexed  to  such  notice  of  sale,  and  where  there  are  taxes, 
assessments  or  other  liens  upon  the  said  property,  which  are  to 
be  allowed  to  the  purchaser  out  of  the  purchase  money,  or  which 
are  to  be  paid  by  the  referee,  the  referee  or  officer  making  such 
sale  shall  also  state  in  a  note  annexed  to  such  notice  of  sale  the 
approximate  amount  of  such  charge  or  lien.  An  unintentional 
error,  however,  in  such  diagram,  or  in  the  amount  of  the  lien  or 
charge  for  which  the  property  shall  be  sold,  or  the  amount  of 
such  taxes  or  other  lien  to  be  allowed  to  the  purchaser  upon  the 
sale,  shall  not  invalidate  the  sale,  nor  authorize  the  Court  to 
relieve  the  purchaser,  or  order  a  new  sale. 

RULE  XVI. 

Official  examiners  of  title. —  A.  An  official  examiner  of  title, 
tofure  he  is  licensed  and  admitted  to  practice  as  such,  must  file 
the  l»ond  required  by  Rule  III  of  the  Rules  of  the  Court  of  Ap- 
peals relating  to  applications  to  practice  as  official  examiners 
of  title,  approved  by  the  Presiding  Justice  of  the  Appellate  Divi- 
sion of  the  Supreme  Court  in  t|us  department.  All  bonds  exe- 
cuted by  individual  sureties  must  have  annexed  thereto  an  affi- 
davit of  each  surety  stating  Jus  age  and  residence,  with  the  street 
and  nuniher,  and  specifically  stating  the  property  owned  by  the 
"Wrcty,  with  a  brief  description  thereof,  and  its  value  and  the 
Hens  or  incumbrances  thereon,  witji  a  description  of  such  lions  or 
incupibranpes,  and  the  business,  if  any,  of  the  surety,  and  staling 
the  qmpunt  of  his  indebtedness,  whether  there  are  any  existing 
judgments  against  him,  and  the  amount  of  his  property  over  and 
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above  such  indebtedness.  In  case  of  the  death  of  a  surety  the 
official  examiner  of  title  must  within  thirty  days  thereafter 
file  a  new  bond  with  new  sureties  fully  complying  wTith  this  rule. 
(Each  applicant  for  a  license  as  an  official  examiner  of  title  must 
also  produce  a  certificate  of  the  committee  of  character  certify- 
ing that  he  is  of  good  moral  character  and  as  to  his  standing  in 
regard  to  financial  transactions. 

B.  An  application  for  registration  of  title  to  real  property 
made  under  the  Real  Property  Law  ( chapter  52  of  the  Laws  of 
1909)  must  be  made  at  Special  Term,  Part  II,  of  the  Supreme 
Court,  which  is  hereby  designated  the  "Title  Part"  of  the 
said  court  under  section  371  of  the  said  act,  and  the  Justice 
of  the  Supreme  Court  from  time  to  time  assigned  to  Part  II 
of  the  Special  Term  is  hereby  designated  as  the  Justice  to  have 
general  supervision  and  control  of  the  business  coming  under 
the  said  act  in  the  county  of  New  York,  and  all  applications 
to  register  title  to  real  property  under  the  said  act  must  be 
returnable  at  sadd  Title  Part,  Special  Term,  Part  II,  of  the 
Supreme  Court. 

C.  After  the  time  provided  in  the  summons  to  appear  and 
answer  the  complaint  shall  have  expired,  if  there  has  been  no 
appearance  or  answer,  the  applicant  may  apply  to  the  Special 
Term,  Part  II,  for  a  final  judgment  as  provided  for  in  section  390 
of  the  act,  as  amended  by  chapter  627  of  the  Laws  of  1910. 
If  there  has  been  an  appearance  in  the  action  under  the  said 
act,  but  no  answer  has  been  interposed,  he  may  apply  to  the 
court  for  final  judgment  on  eight  days'  notice  to  all  who  have 
appeared  in  the  action.  In  all  applications  for  judgment  the 
applicant  must  present  to  the  court  proof  by  affidavit  of  the 
service  of  the  summons  as  required  by  the  said  act,  and  of  the 
appearances  or  answers,  if  any,  in  the  action,  and  that  all  the 
provisions  of  the  act  entitling  the  applicant  to  such  judgment 
hare  been  complied  with. 

D.  Where  an  answer  is  interposed  which  raises  an  issue  of 
fact  which  in  an  action  relating  to  the  title  of  real  property 
would  be  triable  by  a  jury,  either  party  to  the  action  who  is- 
entitled  to  have  such  issue  determined  may  apply  to  the  Title 
Part  of  the  Special  Term  within  twenty  days  after  issue  has 
been  joined  by  the  service  of  the  pleadings  to  have  the  issues 
framed  to  be  tried  by  a  jury,  as  provided  by  section  970  of  the 
Code  of  Civil  Procedure.  The  trial  of  such  issues  shall  be  had 
and  the  subsequent  proceeding  in  relation  thereto  shall  be  such 
as  is  prescribed  by  the  Code  of  Civil  Procedure.  After  such  issues 
are  disposed  of,  either  party  to  the  action  may  apply  to  the  Title 
Part  of  the  Special  Term"  upon  eight  days'  notice  to  all  who  have 
appeared  in  the  action  for  final  judgment,  and  on  such  applica- 
tion the  court  shall  try  all  other  issues  in  the  action  not  dis- 
posed of  by  the  jury,  or  may  refer  any  such  issues  undisposed 
of  to  be  tried  by  a  referee.  Where  all  issues  have  been  disposed 
of,  either  party  may  then  upon  notice  of  eight  days  to  all  who 
have  appeared'in  the  action  apply  for  final  judgment  at  the  Title 
"*art  of  the  Special  Term. 

152 


FIRST  JUDICIAL  DISTRICT  —  SPECIAL  TERM. 

E.  All  applications  to  the  court  after  a  certificate  of  registra- 
tion has  been  issued  under  the  provisions  of  the  said  act  must  be 
made  at  the  litle  Part  of  the  Special  Term  hereinbefore  desig- 
nated, upon  notice  of  eight  days  to  all  persons  interested  in  the 
application.  All  applications  to  the  court  under  section  422 
of  the  act  shall  be  made  at  the  Title  Part,  Part  II,  of  the  Special 
Term,  upon  eight  days'  notice  to  all  persons  in  interest,  aa  pro- 
vided in  that  section.  All  applications  made  under  section  428 
of  the  act  shall  also  be  made  at  the  Title  Part  of  the  Special 
Term,  upon  eight  days'  notice  to  the  city  chamberlain  and  all 
other  parties  who  have  appeared  in  the  action  to  recover  for 
loss  or  damage  or  deprivation  of  real  property  out  of  the  assur- 
ance fund  provided  for  by  the  said  act.  (As  adopted  February 
4,  1909;  amended  April  22,  1909,  December  28,  1910.) 

RULE  XVII. 
Investment  of  money  paid  into  court. —  The  Chamberlain  of  the 
City  of  New  York,  within  thirty  days  after  it  shall  have  been 
received  by  him,  shall  invest  all  money  paid  into  court  by  deposit 
witii  him  in  bonds  of  the  United  States,  bonds  of  the  State  of 
New  York  or  bonds  or  stock  of  the  city  of  New  York,  and  cause 
the  same  to  be  duly  registered  in  his  name  as  such  Chamberlain ; 
and  hereafter  no  money  so  paid  into  court  shall  be  invested  in 
securities  other  than  those  hereinbefore  specified.  And  the  Cham- 
berlain is  hereby  required  to  file  in  the  office  of  the  Clerk  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  First  Depart- 
ment, on  or  before  the  1st  day  of  February  in  each  year,  a 
report  showing  the  securities  in  which  money  that  has  been  paid 
into  court  has  been  invested  and  the  date  at  which  the  invest- 
ment was  made.     (Adopted  January  11,  1911.) 

RULE  XVIII. 
Accounts  of  trustees. —  In  all  actions  or  proceedings  brought 
in  the  Supreme  Court  involving  an  accounting  of  a  testamentary 
trustee  or  a  trustee  under  a  deed,  notice  of  such  action  or 
proceeding  must  be  given  to  the  State  Comptroller  before  a 
judgment  or  order  is  made  passing  the  accounts  of  such  trustees. 
(Adopted  May  19,  1916.) 

AMENDED  FORM  IN  FORECLOSURE  CASES. 

[Adopted  by  the  First  Department,  October  1.3,   1910.) 
The  following  form  has  been  approved  by  the  justices  of  the 
Supreme  Court: 

To  comply  with  the  Amended  Rules  of  Practice  in  foreclosure 
cases  the  judgment  should  contain  immediately  following  the 
direction  to  sell  and  in  substitution  for  the  provisions  now  in  use 
the  following  provisions. 

Under  the  direction  of ,  Eeq.,  who  is  hereby  appointed 

referee  for  that  purpose;  the  said  referee  give  public  notice  of  the 
time  and  place  of  such  sale  according  to  law  and  the  course  and 
practice  of  this  court;  that  the  plaintiff  or  any  other  party  to 
this  action  may  become  the  purchaser  or  purchasers  on  such 
sale:  that  said  referee  execute  to  the  purchaser  or  purchasers 
on  *ueh  sale  a  deed  of  the  premises  sold:  that  such  referee  on 
receiving  the  proceeds  of  sale  forthwith  pay  therefrom  the  taxes. 


ritt.es  of  sitpreme  court. 

assessments  and  water  rents  which  are  or  may  become  liens  on 
the  prepiises  at  the  time  of  sale.  The  said  referee  then  deposit 
the  balances  of  such  proceeds  of  sale  in* and  shajl  there- 
after make  the  following  payments,  and  his  checks  dr&wji  fpr 
that  purpose  shall  he  paid  by  the  said  depository: 

First.—  The  sum  of  .$50  to  the  said  referee  for  his  fees  herein. 

Secpjid. —  Advertising  expenses  as  shown  on  tjie  bills  presented 
and  certified  by  the  said  referee  to  be  correct,  and  duplicate 
copies  of  which  shall  bo  left  with  said  depository. 

Third. —  Said  referee  shall  also  pay  to  the  plaintiff  the  sum 

qf dollars,  adjudged  to  the  plaintiff  for  his  costs  and 

disbursements  in  this  action,  with  interest  thereon  from  the  date 

hereof,  together  with  an  additional  allowance  pf dollars, 

hereby  awarded  to  the  plaintiff,  in  addition  to  cqsts,  with  interest 

thereon  from  the  date  hereof;  and  also   dollars,  the 

said  amount  so  reported  due  as  aforesaid,  together  with  the 
legal  interest  thereon  from  the  date  of  said  report,  or  so  much 
thereof  as  the  purchase  money  of  the  mortgaged  premises  will 
pay  of  the  same. 

Fourth. —  If  such  referee  intends  to  apply  for  a  further  allow- 
ance for  his  fees,  he  may  leave  upon  deposit  suc|i  amount  as 
will  cover  such  additional  allowance,  to  await  the  further  order 
of  the  court  thereon,  after  application  duly  made. 

In  referepee  to  this  form,  Hon.  Edward  JS.  McCall,  Justice  ot 
the  Supreme  Courty  First  Department,  wrote  under  date  of 
November  i>,  1910,  as. follows: 

"  The  form  adopted  applies  to  judgments  of  foreclosure  only, 
and  is  based  upon  Rule  LXXI2y  of  the  deneral  Rules  of  Practice 
in  relation  to  deposit  of  moneys  received  by  referees  appointed 
to  sell  real  property  and  was  made  to  meet  the  exigencies  that 
might  arise  upon  the  closing  of  title  of  property  so  sold.  Rule 
LXIX  also  was  taken  into  consideration,  reference  particularly- 
being  piade  to  payments  of  money  out  of  court  to  be  paid  directly 
to  the  '  person  entitled  to  receive  the  same.'  In  no  way  does 
this  agreed  form  interfere  with  the  amended  rules,  nor  is  it 
intended  to  be  inferred  therefrom  that  a  new  rule  has  been 
adopted,  the  purpose  being  to  give  official  sanction  to  proper 
payments  to  be  made  by  referees,  without  which  embarrassing 
complications  might  arise  upon  the  closing  of  the  title,  if  in- 
sistence was  made  of  strict  adherence  to  Rules  LXIX  and  LXXTX. 
It  would  seem  that  the  form  adopted  in  this  Department  con- 
tains the  essential  features  that  would  be  necessarily  adopted  for 
general  use  throughout  the  State.  In  this  connection  permit  me 
to  call  your  attention  to  the  fact  that  under  the  Rule  LXXIX, 
money  received  by  attorneys  when  deposited  in  a  bank  or  trust 
company  must  be  deposited  in  a  bank  or  trust  company  author- 
ized to  receive  court  funds  and  that  the  number  of  depositors  is 
limited." 

[See  memoranda  in  the  American  Mortgage  Company  v.  Knee- 
land  (\a\\v  Journal,  October  5,  1010),  and  McCutcheon  v.  Heu 
boner    (Law  Journal,  October   IS,   1910).] 

*  A  bank  or  trust  company  authorized  tj  receive  on  deppait  cqu^t  fl)fydq. 
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RULES  TO  REGULATE  THE  ATTENDANCE  AND  PRESCRIBE 
THE  DUTIES  OF  THE  CLERKS,  ASSISTANT  CLERKS, 
CRIERS,  INTERPRETERS,  STENOGRAPHERS,  LIBRARI- 
ANS AND   ATTENDANTS   OF   THE   SUPREME   COURT. 

AS  AMENDED  NOVEMBER  27,  1&14. 

RULE  I. 

Special  deputy  clerks  and  assistant  clerks. —  The  special  deputy 
to  the  Clerk  of  the  County  of  New  York  assigned  to  each  Special 
ind  Trial  Term  of  the  Supreme  Court  shall  attend  on  each  day 
that  the  Court  is  in  session  and  remain  in  attendance  from  nine- 
thirtv  o'clock  in  the  morning  until  five  o'clock  in  the  afternoon, 
and  later  if  Court  is  in  session.  The  special  deputy  clerk  assigned 
to  Part  2  of  the  Trial  Terms  shall  have  charge* of  the  General 
and  Special  Calendars  of  the  Trial  Terms.  The  assistants*  to 
such  special  deputy  clerk  shall,  in  turn,  as  required  hy  hint, 
attend  in  Part  2  of  the  Court.  All  orders  elating  to  the  calen- 
dar, aiid  all  notes  of  issue  df  cases  to  he  placed  upon  the 
calendar,  shall  he  filed  with  the  clerk  of  Part  2  of  the  Trial 
Term.  He  shall  make  up  the  General  and  Special  Calendars  df 
such  Trial  Terms,  and  shall  make  up  a  Day  Calendar  for  each 
day  of  the  term  when  the  Court  is  in  session.  The  clerks  assigned 
to  the  other  Trial  Terms  of  the  Supreme  Court  shall  render  him 
assistance  when  he  requires  it,  when  they  are  hot  actually  eri- 
gaged  in  their  branch  of  the  Court. 

The  special  deputy  to  the  county  clerk  assigned  to  Part  3  of 
the  Special  Term  of  the  Supreme  Court  shall  have  charge  of 
the  General  and  Special  Calendars  of  the  Special  Term,  and  all 
notes  of  istue  df  cases  to  be  placed  Upon  (he  Special  Term 
Calendar  and  orders  relating  to  the  calendar  shall  lie  filed  with 
him. 

The  assistant  clerks  assigned  to  Part  3  of  the  Special  Term 
Shrill.  In  turn,  da  directed  by  such  special  deputf  clerk,  attend 
the  sitting  of  that  part  and  Shall  assist  the  cferk  thereof  in 
preparing  the  calendar.  Special  deputy  clerks  assigned  td  the 
other  Special  Terms  fdr  Trials  shall  render  the  special  deputy 
clerk  of  Pslrt  8  Sueh  assistance  as  he  shall  require  when  the 
Courts  fco  which  they  are  respectively  assigned  are  not  iri  session. 

The  fepecial  deputy  clerk  assigned  to  each  Trial  arid  Special 
Terta  of  the  CdUrt  flfiall;  subject  to  the  supervision  of  the  justice, 
assigned  thereto,  be  responsible  for  the  proper  conditidn  of  the 
Court  rdotn,  for  the  supply  of  stationery,  arid  for  the  attend- 
ance of  the  officers  or  attendants  assigned  to  sltch  Special  rind 
Trial  Terms,  arid  for  the  performance  by  such  officers  or  attend- 
ants of  their  respective  duties. 

The  special  depttfcj  clerk  rtsHigriecl  td  the  Special  Term  for  the 
Heating  Of  Mbtibns  shall  make  up  a  Bay  Calendar  of  hint  ions  to 
be  heard  e^ch  day  (ridt  later  than  three  o'clock  for  the  succeeding 
day)  riitd  shall  cauSe  the  srinie  to  be  published  iri  the  Law  Jour- 
nal; He*  fthilll  Attend  at  the  crill  of  the  calendar  and  render  mien. 
tttistades  aa  the  justice  assigned  td  that  term  df  the  Court  shall 
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require.  The  assistant  clerks  assigned  to  that  part  of  the  Court 
shall  attend  each  day  from  nine-thirty  o'clock  in  the  morning 
until  five  o'clock  in  the  afternoon,  or  as  much  later  as  may  be 
necessary,  and  shall  perform  such  duties  as  the  deputy  clerk 
assigned  to  that  part  of  the  Court  shall  require.  The  deputy 
clerk  assigned  to  the  Special  Term  for  the  transaction  of.  ex  parte 
business  shall  attend  from  nine-thirty  o'clock  in  the  morning 
until  five  o'clock  in  the  afternoon,  or  as  much  later  as  the  justice 
assigned  to  that  branch  of  the  Court  shall  require,  and  shall  ren- 
der to  the  justice  such  assistance  as  he  shall  require.  The  assist- 
ant clerks  assigned  to  that  part  of  the  Court  shall  keep  the  rec- 
ords oi  the  Court  and  shall  perform  such  additional  duties  as  are 
required  by  the  clerk.  There  shall  be  three  additional  assistants 
to  such  clerk  (to  be  assigned  to  that  part  of  the  Special  Term) 
who  shall  have  charge  of  the  records  or  naturalization  heretofore 
kept  in  the  office  of  the  clerk  of  the  city  and  county  of  New  York, 
the  clerk  of  the  Superior  Court  of  the  city  of  New  York  and  the 
clerk  of  the  Court  of  Common  Pleas  for  the  city  and  county  of 
New  York,  who  shall  attend  to  applicants  for  naturalization  and 
keep  the  books  and  records  relating  thereto,  and  who  shall  per- 
form such  additional  duties  as  said  special  deputy  clerk  shall  re- 
quire. There  shall  be  two  other  additional  assistants  to  such 
special  deputy  clerk  ( to  be  assigned  to  this  branch  of  the  Court ) , 
who  shall  have  charge  of  the  records  relating  to  assignments  for 
the  benefit  of  creditors  and  who  shall  perform  all  the  clerical 
duties  relating  thereto.  They  shall  also  perform  generally  such 
duties  as  may  be  required  of  them  by  the  justices  assigned  to  this 
branch  of  the  Court  or  by  the  clerk  thereof.  The  assistants  to 
this  branch  of  the  Special  Term  shall  attend  the  office  provided 
for  them  in  the  County  Court  House,  in  the  county  of  New  York, 
at  nine-thirty  o'clock  in  the  morning  and  shall  remain  until  five 
o'clock  in  the  afternoon,  and  so  much  later  a*s  shall  be  necessary. 
The  clerk  assigned  to  the  term  for  the  hearing  of  appeals  from 
the  Citv  Court  and  District  Courts  in  the  city  of  New  York  shall 
attend  the  sitting  of  the  Appellate  Term  while  in  session,  shall 
keep  the  records  of  such  Court  and  perform  such  duties  in  addi- 
tion as  shall  be  required  of  him  by  the  justices  assigned  to  hold 
such  term.  When  the  Court  is  not  in  session  he  shall  attend  each 
day  from  nine-thirty  o'clock  in  the  morning  until  five  o'clock  in 
the  afternoon,  and  when  not  occupied  with  the  business  of  such 
appellate  branch  he  shall  assist  the  special  deputy  clerks  of 
Part  2  of  the  Trial  Term  and  of  Part  3  of  the  Special  Term,  and 
perform  such  other  duties  as  may  be  required  of  him  by  any  jus- 
tice of  the  Supreme  Court. 

RULE  II. 

Stenographers. —  There  shall  be  a  stenographer  attached  to  each 
Special  and  Trial  Term  of  the  Supreme  Court,  whose  duty  it 
shall  be  to  attend  at  the  session  of  the  Court  to  which  he  is  as 
signed.  In  case  his  services  are  not  needed  in  the  Court  to  which 
he  is  assigned,  it  shall  be  his  duty  to  attend  any  other  term  of 
the  Court  at  which  his  services  shall  be  required,  either  by  the 
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justice  presiding  at  such  other  term  or  by  the  special  deputy 
clerk  attached  thereto.  The  stenographers  assigned  to  the  Spe- 
cial or  Trial  Terms  of  the  Supreme  Court  must  attend  in  the 
Court  House  each  day  at  ten  o'clock  in  the  morning,  and  each 
stenographer  must  remain  as  long  as  he  is  required  to  remain  by 
the  justice  presiding  at  the  part  to  which  he  is  assigned.  They 
shall  also  render  such  assistance  to  any  justice  of  the  Court  as 
he  shall  require.  In  case  of  the  absence  of  any  stenographer 
from  the  part  to  which  he  is  assigned  owing  to  illness,  or  when  . 

owing  to  an  accumulation  of  work  any  such  stenographer  shall  r 

be  permitted  by  the  justice  presiding  in  such  part  to  absent  him- 
self for  a  definite  period  from  the  daily  sittings  of  the  Court  for  w 
the  purpose  of  enabling  him  to  write  out  the  testimony  taken  by  * 
him,  such  stenographer  may,  subject  to  the  approval  of  such  jus- 
tice, select  another  stenographer  to  take  his  place  during  such 
temporary  absence. 

Such  temporary  stenographer  shall,  before  acting,  take  the 
oath  of  office.  He  shall  be  paid  by  the  official  stenographer  whosv* 
place  he  takes,  and  his  services  shall  not  be  a  charge  upon  the 
city  or  county  of  New  York. 

RULE  III. 

Librarian  and  assistant  librarian. —  Tt  shall  he  the  duty  of  the 
librarian  of  the  Appellate  Division  of  the  Supreme  Court  to  take 
charge  of  the  library  of  the  Appellate  Division  of  the  Supreme 
Court,  and  to  perform  generally  such  duties  in  relation  to  such 
library  as  the  justices  shall  require.  He  shall  be  responsible  for 
all  the  books  in  the  library,  and  shall  see  to  it  that  all  books 
removed  from  the  librarv  to  the  Court  room  or  elsewhere  are  re- 
turned  to  the  library,  and  shall  be  responsible  generally  for  the 
safekeeping  and  proper  condition  of  the  books  and  furniture  in 
the  library  room. 

RULE  IV. 

Interpreters. —  The  Justices  of  the  Appellate  Division  of  the 
Supreme  Court  in  l'ie  First  Department  will  detail  one  of  the 
interpreters  to  act  as  chief  interpreter,  whose  duty  it  shall  be  to 
attend  at  the  Court  House  on  each  day,  except  on  Sundays  and 
legal  holidays,  from  nine-thirty  o'clock  in  the  morning  until  five 
o'clock  in  the  afternoon,  and  until  each  Trial  and  Special  Term  of  . 
the  Court  shall  have  adjourned.  He  shall  keep  a  record  in  a 
book  to  be  provided  for  the  purpose  of  the  time  on  each  day  at 
which  each  interpreter  of  the  Court  shall  report  for  duty  and  the 
time  at  which  each  interpreter  leaves  the  Court  House,  lie  shall 
assign  each  interpreter  to  duty  in  the  particular  branch  of  the 
Court  at  which  his  services  are  required,  and  sh<ul  make  a 
monthly  report  to  the  Presiding  Justice  of  the  Supreme  Court  in 
the  First  Department  as  to  the  attendance  of  interpreters,  spec- 
ifying the  days  and  portions  of  days  that  each  interpreter  shall 
have  been  absent  and  the  manner  in  which  each  of  the  inter- 
preters has  performed  his  duties,  and  with  such  other  recommen- 
dations as  he  shall  consider  proper.    He  shall  at  all  times  obey 
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the  directions  of  any  of  the  justices  of  the  Supreme  Court  as  to 
the  performance  of  his  duties  and  furnish  interpreters  for  the 
several  parts  of  the  Court  when  called  upon  to  do  so.  The  other 
interpreters  shall  attend  on  each  day,  except  on  Sundays  and 
legal  holidays,  unless  excused  by  a  justice  of  the  Court  or  by 
the  chief  interpreter,  from  nine-thirty  o'clock  in  the  morning 
until  five  o'clock  in  the  afternoon,  and  as  much  later  as  any 
branch  of  the  Court  is  in  session.  They  shall  be  under  the  gen- 
eral direction  of  the  chief  interpreter  and  shall  attend  at  each 
branch  of  the  Court  as  required  either  by  him  or  by  a  justice  of 
the  {Supreme  Court.  Each  interpreter  shall  also  render  any 
service  required  by  any  justice  of  the  Supreme  Court,  whether  in 
Court  or  out  of  Court.  They  shall  report  to  the  chief  interpreter 
their  arrival  and  departure  from  the  Court  House,  and  generally 
shall  obey  his  instructions  in  regard  to  the  performance  of  their 
duties.  When  not  actually  engaged  at  a  term  of  the  Court  the 
interpreters  shall  be  in  attendance  at  a  room  to  be  provided  for 
that  purpose,  so  as  to  be  always  available  when  their  services  are 
required. 

RULE  V. 

Crier  and  assistant  crier. —  The  crier  of  the  Appellate  Division 
of  the  Supreme  Court  shall  assign  the  atteridants  to  the  Appellate 
Division  and  to  the  various  Special  and  Trial  Terms  of  the  Su- 
preme Court.  He  shall  have  general  charge  of  the  attendants, 
and  it  shall  be  his  duty  to  see  that  they  properly  perform  their 
duties.  He  shall  report  to  the  Appellate  Division  of  the  Supreme 
Court  any  one  of  such  attendants  who  fails  to  attend  and  perform 
the  duties  required  of  him  or  who  in  any  way  misconducts  him- 
self. He  shall  attend  at  each  session  of  the  Appellate  Division 
of  the  Supreme  Court  and  shall  open  and  adjourn  said  Court, 
except  when  his  attendance  is  dispensed  with  by  the  Presiding 
Justice.  He  shall  make  a  report  each  month  to  the  Appellate 
Division  of  anv  violation  of  anv  of  the  rules  of  the  Court  of 
which  he  is  cognizant,  and  shall  perform  such  other  duties  as  the 
Presiding  Justice  of  the  Appellate  Division  shall  require. 

The  assistant  to  the  said  crier  shall  attend  at  the  Countv  Court. 
House  in  the  countv  of  New  York  on  each  dav  from  nine-thirtv 
o'clock  in  the  morning  until  five  o'clock  in  the  afternoon,  and  as 
much  longer  as  his  attendance  shall  be  required  by  any  of  the 
justices  of  the  Court,  or  while  any  branch  of  the  Court  is  in  ses- 
sion. In  the  absence  of  the  crier  he  shall  perform  all  the  duties 
of  the  crier,  and  shall  perform  such  other  duties  an  any  justice 
of  the  Supreme  Court  or  the  crier  shall  require.  The  assistant 
crier  shall  wear  while  in  Court,  or  in  the  discharge  of  his  duties, 
a  uniform  such  as  is  now  established  for  the  crier  of  the  Suprenit? 
Court. 

RULE  VI. 

Attendants. —  The  attendants  shall  each  day  attend  the  various 
blanches  or  terms  of  the  Court  to  which  they  are  assigned  by  the 
crier  from  nine-thirty  oVlock  in  the  morning  until  Ave  o'clock  in 
the  afternoon,  or  as  much  longer  as  the  Court  is  in  session  or  as 
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a.  justice  of  the  Supreme  Court  requires  them  to  attend.  They 
shall  report  to  the  clerk  of  the  part  to  which  they  are  assigned. 
They  shall  wear  the  uniform- now  prescribed  for  the  attendants 
of  the  Supreme  Court.  In  addition  to  their  ordinary  duties  in 
Court  they  shall  perform  such  other  duties  as  may  be  required  of 
them  by  a  justice  of  the  Supreme  Court,  by  the  special  deputy 
clerk  of  the  part  to  which  they  are  assigned,  or  by  the  crier  or 
assistant  to  the  crier. 

RULB  Vn. 

Return  to  commissioner  of  jurors. —  The  special  deputy  clerk 
assigned  to  each  of  the  Trial  Terms  of  the  Court  shall,  within 
five  days  after  the  discharge  from  service  of  each  of  the  panels 
of  the  trial  jurors,  make  a  full  and  complete  return  to  the  com- 
missioner  of  jurors  and  to  the  special  deputy  clerk  of  Part  4  of 
the  Trial  Term  showing: 

1.  The  name  and  residence  of  each  juror  who  attended  and 
served;  the  number  of  days  the  juror  attended  for  the  purpose  of 
serving,  and  the  number  of  days  actually  served. 

2.  The  name  and  residence  of  each  juror  who  was  excused  or 
discharged,  with  the  reason  therefor. 

3.  The  name  and  residence  of  each  juror  notified  who  did  not 
attend  or  serve. 

4.  The  name  and  residence  of  each  person  fined1,  and  the  date 
and,  amount  of  his  fine,  and  the  part  of  the  Court  at  which  the 
fine  was  Imposed,  and  the  name  of  the  justice  who  held  the  same 
(imless  the  fine  has  been  remitted). 

The  special  deputy  clerk  of  Part  4  shall  keep  a  record  showing 
all  the  above  facts  itt  reference  to  all  the  jurors  notified  to  attend 
at  any  of  tin*  Trial  Terms  of  said  Court,  and  shail,  within  ten 
days  after  the  discharge  from  service  of  each  of  the  panels  of 
trial  jurors,  make  a  return  to  the  counsel  to  the  corporation  of 
all  fines  imposed,  which  return  shall  give  the  name  of  each  per- 
son fined,  his  address,  the  amount  of  the  fine,  the  date  when  im- 
posed, the  part  of  the  court  at  which  the  fine  was  imposed,  and 
the  name  of  the  justice  who  held  the  same. 

RULE  VIII. 

Each  special  deputy  clerk,  assistant  clerk,  stenographer,  inter- 
preter and  attendant  shall  each  day  sign  personally  the  cards  of 
record  of  attendance,  and  state  thereon  the  time  of  his  arrival  in 
Court  and  the  time  of  his  departure  therefrom,  and  the  clerks  of 
the  calendar  parts  and  the  clerks  of  the  various  Trial  and  Special 
Terms  shall  each  day  forward  to  the  crier  said  cards  of  record  of 
attend  an  ee. 

The  offices  of  the  clerks  of  the  various  parts  shall  remain  open 
from  nine-thirty  A.  M.  to  tivc  i\  m. 
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RULES  TO  PROMOTE  THE  EFFICIENT  ADMINISTRATION 
OF  JUSTICE  IN  RELATION  TO  THE  HEARING  AND 
DETERMINATION  OF  QUESTIONS  ARISING  UNDER 
THE  ELECTION  LAW. 

The  justices  of  the  Appellate  Division  of  the  Supreme  Court 
in  the  First  Judicial  Department  do  hereby  make  and  establish 
the  following  rules  to  promote  the  efficient  administration  of  jus- 
tice in  relation  to  the  hearing  and  determination  of  any  questions 
arising  under  the  Election  Law  (chapter  909  of  the  Laws  of  1806, 
and  the  amendments  thereto)  : 

Kule  1.  All  applications  to  the  Supreme  Court  or  a  justice 
thereof  to  review  the  determination  and  acts  of  the  election  offi- 
cers under  section  56  of  the  Election  Law  (chapter  909  of  the 
Laws  of  1896,  as  amended)  j  all  applications  for  a  writ  of  man- 
damus under  section  114  of  the  said  Election  Law,  and  all  other 
applications  to  the  Supreme  Court  or  a  justice  thereof  under  any 
of  the  other  provisions  of  the  said  Election  Law,  shall  be  made 
to  Special  Term,  Part  1  of  the  Supreme  Court  of  the  First  Judi- 
cial District.  The  justice  assigned  to  such  term  may  hear  and 
determine  any  such  proceeding  or  may  assign  any  such  proceed- 
ings to  the  other  parts  of  the  Special  Term  for  hearing  and  deci- 
sion, and  such  application  shall  have  precedence  over  all  other 
business  at  any  part  of  the  Special  Term.  The  final  order  deter- 
mining such  special  proceeding  should  in  each  case  state  the  facts 
found  by  the  Special  Term  upon  which  the  determination  is  made 
and  the  determination  of  the  Court  upon  the  facts  thus  stated. 

Kule  2.  Appeal  from  any  final  order  entered  in  a  proceeding 
s pec i tied  in  Rule  1  shall  be  brought  on  for  hearing  at  such  time 
on  such  day  as  the  Appellate  Division  shall  designate  by  an  order 
which  will  be  granted  on  the  application  of  any  party  to  such  a 
special  proceeding. 
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RULES  OP  SUPREME  COURT  — FIRST  JUDICIAL  DISTRICT 
IN  BRONX  COUNTY  — TRIAL  AND  SPECIAL  TERMS. 

Rules  for  the  Regulation  of  the  Special  and  Trial  Terras  of 
the  Supreme  Court  in  the  First  Judicial  District  in  Bronx  County 
and  to  Regulate  the  Calendar  Practice  Therein: 

(Adopted  July  6,   1916;   in  effect  September   1,  1916.) 

Rule  1.  General  calendars. 

Rule  2.  Reserved  causes;  motions  in  respect  to  calendars. 

Rule  3.  Preferred  causes. 

Rule  4.  Special  calendar;  short  cause  calendar. 

Rule  5.  Adjournments. 

Rule  6.  Terms  of  court;  number  of;   times  of  holding;  time  of 

opening;  what  causes  tried  at,  respectively. 
Rule  7.  Motions  and  ex  parte.  • 

Rule  8.  Fines  imposed  on  delinquent  jurors. 
Rule  9.  Accounts  of  trustees. 

RULE  I. 

General  calendars. —  There  shall  be  a  General  Calendar  for 
issues  of  fact  triable  by  a  court  and  jury,  and  also  a  General 
Calendar  for  equity  causes,  which  calendars  shall  be  made  up 
from  time  to  time  as  ordered  by  the  Appellate  Division  of  the 
Supreme  Court,  First  Department.  These  calendars  shall  remain 
until  new  calendars  are  ordered.  All  notes  of  issue  must  be 
legibly  typewritten  and  must  contain  all  particulars  required 
by  section  977  of  the  Code  of  Civil  Procedure.  All  motions 
cr  applications  regarding  the  calendars  shall  be  made  to  the 
justice  holding  Trial  Term,  Part  II. 

The  calendar  clerk  shall  have  charge  of  the  calendars  herein 
provided  for  and  shall  prepare  Day  Calendars  containing  as  many 
of  the  pending  causes  as  the  justices  shall  direct.  Additions  ehail 
be  macfe  to  such  calendars  on  Monday  of  each  week  as  required, 
and  published  in  the  Law  Journal  at  least  four  days  prior  thereto. 
All  orders  relating  to  the  calendars  and  alf  notes  of  issue  of 
causes  to  be  placed  upon  the  calendars  shall  be  filed  with  said 
calendar  clerk. 

RULE  II. 

Reserved  causes;  motions  in  respect  to  calendars. —  Causes  may 
be  marked  "reserved  generally  ",  by  filing  a  stipulation  with  the 
calendar  clerk  to  that  effect.  All  motions  jn  reference  to  causes 
so  marked,  or  to  those  in  which  new  trials  have  been  ordered, 
shall  be  made  as  indicated  in  Rule  I. 

If  it  shall  appear  that  the  plaintiff  has  unreasonably  neglected 
to  proceed  in  any  action,  or  that  younger  issues  have  been  tried 
in  their  regular  order,  the  defendant  or  one  or  more  defendants 
in  the  action  may  move  to  dismiss  the  complaint  as  provided  for 
in  Rule  36  of  the  General  Rules  of  Practice  upon  five  days'  notice 
of  motion  to  that  effect. 
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RULE  III. 
Preferred  causes. — A  party  claiming  to  be  entitled  to  a  prefer- 
ence under  section  791  of  the  Code  of  Civil  Procedure  may  apply 
therefor  to  the  court  at  Trial  Term,  Part  II,  in  the  manner  pre- 
scribed by  section  793.  If  the  application  for  a  preference  be 
granted  the  court  shall  direct  the  cause  to  be  placed  upon  an 
appropriate  Day  Calendar  for  a  day  certain  for  trial  ana  called 
after  the  causes  then  upon  such  Day  Calendar  marked  "  ready." 
If  the  party  who  has  moved  for  the  preference  shall  not  be  ready 
to  proceed  with  the  trial  when  the  cause  is  called  for  trial,  itue 
court,  in  its  discretion,  may  allow  an  adjournment  or  send  the 
cause  to  the  foot  of  the  General  Calendar  or  direct  a  dismissal 
or    inquest    or   otherwise   dispose*   of   the   cause   as   justice   may 

require.  RULE  IV. 

Special  calendar;  short  cause  calendar. —  Subdiv.  1.  In  an 
action  wherein  the  plaintiff  seeks  to  recover  a  debt  or  liquidated 
demand  upon*  a  bond  or  other  obligation  for  the  payment  of  a 
specific  sum  of  money,  or  upon  a  bond  or  undertaking  on  appeal, 
or  upon  a  "negotiable  instrument,  or  for  goods  sold  and  delivered, 
either  party  may,  after  the  cause  has  been  placed  upon  the  Gen- 
eral Calendar,  upon  two  days'  notice  to  the  opposing  party,  apply 
to  the  justice  holding  Part  11  for  an  order  placing  said  cause 
upon  the  Special  Calendar  f  r  trial,  and  the  cause  thereupon 
.-dial!  be  tried  and  disposed  of  at  Part  II. 

Subdiv.  2.  In  an  action  wherein  the  plaintiff  Seeks  to  recover 
upon  an  account  stated,  or  for  wages,  salary  or  compensation  for 
services,  or  upon  a  policy  of  insurance,  or  for  rent  or  hire  of  real 
or  personal  property,  or  for  money  had  and  received,  or  for 
money  loaned,  or  on  a  statute  where  the  stun  sought  to  bo 
recovered  is  a  sum  of  money  other  than  a  penalty  or  on  a- 
guaranty,  the  plaintiff  may,  at  the  first  term  at  which  tin* 
cause  shall  have  been  placed  upon  the  Central  Calendar,  upon 
five  days'  notice  to  the  defendant,  and  upon  competent  proof 
by  affidavit  of  the  facts  upon  which  the  cause  of  action  is 
hn^ed.  apply  to  the  justice  holding  Part  II  for  an  order  placing 
said  cause  Upon  the  Special  Calendar  for  trial.  Copies  bf  the 
affidavits  and  exhibit**,  if  any.  upon  which  the  application  is 
baaed  must  be  served  with  the  notice  of  the  application.  If  ttpoh 
the  affidavits  so  submitted  and  the  affidavits  of  the  opposing  party 
the  court  shall  be  satisfied  that  there  is  no  substantial  defense  to 
the  action,  or  that  the  answer  was  not  interposed  in  good  faith 
or  was  interposed  for  the  purpose  of  delay,  tne  court  may  place 
the  cause  upon  the  Special  Calendar  in  Part  II.  The  court  may, 
in  its  discretion,  grant  or  deny  the  application,  with  or  without 
costs,  or  upon  terms,  such  as  admitting  facta  not  actually  contro- 
verted, consenting  to  the  examination  before  trial  of  a  party  or 
witnesses,  producing  books*  papers  or  documents,  or  giving 
security  to  secure  the  plaintiil'  in  the  event  of  final  judgmerlt 
being  in  his  favor.  The  papers  upon  which  such  application  shall 
he  made  and  the  answering  affidavits,  if  any,  must  be  filetl  with 
the  calendar  clerk  before  12  o'clock  noon  of  the  <lrty  for  which  the 
application  is  noticed,  and  no  oral  argument  will  be  heard  upon 
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such  application  unjess  go  ordered  by  tjie  justice  folding  Part  1J. 

Nubdiy.  3.  In  un  action  pu  contract,  express  or  implied,  other 
than  a-  contract  to  marry,  either  party  may  apply  in  Part  II  on 
tvtp  days'  notice  to  the  adverse  party  for* an  order  placing  the 
cause  upon  the  Special  Calendar,  Upon  such  application,  if  it 
appears  bv  affidavit  and  the  pleadings  to  the  satisfaction  of  the 
justice  holding  Part  II  that  the  trial  of  the  action  will  not  occupy 
inure  than  two  hour  a  and  that  no  good  reason  exists  why  the 
action  should  not  be  promptly  tried,  he  may  cjirect  the  cause  to 
l^e  placed  upon  the  Special  Calendar  in  Part  II,  and  the  cause 
shall  thereupon  be  disposed  of  in  its  regular  order  on  such 
calendar.  rfhe  papers  upon  whiclj  the  application  is  made  and 
the  answering  affidavits,  if  any,  must  be  hied  with  the  calendar 
clerk  before  12  o'clock  noon  of  the  day  for  which  the  application 
is  noticed,  and  no  oral  argument  will  be  fiearil  upon  such  appli- 
cations unless  ordered  by  the  justice  holding  Part  II. 

•Subdiv.  4.  All  causes  and  all  questions  and  issues  of  fact 
ordered  on  the  Special  Calendar  shall  be  placed  thereon  in  the 
order  of  filing  with  the  calendar  clerk  of  tfie  order  directing  the 
cause  to  be  *o  placed  and  shall  be  called  and  tried  in  that  order, 
unless  postponed  for  good  cause  shown  by  affidavit  to  the  satis- 
faction of  the  justice  holding  Part  JI.  \t  the  trial  of  any  cause 
which  is  placed  upon  the  Special  Calendar  upon  the  ground  that 
it  will  not  occupy  rn°re  than  two  hours  shall  Nevertheless  actually 
occupy  more  than  that  time,  the  court  may,  in  its  discretion, 
stop  the  trial  and  send  the  cause  to  the  foot  of  the  appropriate 
General  Calendar. 

RULE  V. 

Adjournments. — When  a  cause  has  appeared  pn  the  Day  Calen- 
dar it  must  proceed  to  termination,  unless  it  shall  be  made  to 
appear  hy  affidavit  to  the  aatisfactiop  of  the  epurt  that  an  ad- 
journment shall  be  granted.  In  a  cause  upon  the  Day  Calendar 
fpr  trial,  where  it  appears  that  counsel  who  is  to  try  the  same 
is  to  argpe  a  cause  upon  the  Day  Calendar  of  the*  Supreme  Court 
of  the  United  States,  or  the  Court  of  Appeals  of  the  State  of 
Sew  York,  or  the  United  States  Circuit  Court  of  Appeals,  or 
who,  js  actually  engaged  in  the  trial  of  a  cause  in  a  Federal  or 
State  court  of  record,  except  the  Municipal  Court,  sitting  in  tin- 
County  of  fironx,  New  York,  Kings,  Queens,  Nassau  or  Rieh- 
moml,"  the  cause  shall  he  adjourned  until  such  argument  or  trial 
is  concluded,  unless  the  trial  in  which  the  counsel  is  engaged  is 
Ijkely  to  be  protracted.  Hut  a  cause  op  the  Day  Calendar  shall 
not  be  adjourned  on  account  pf  the  engagement  of  counsel  for 
more  than  three  days  except  by  t]ip  court  or  upon  the  consent 
of  all  the  parties  to  the  capse.  Npt  more  than  two  causes  shall 
be  held  ready  on  the  Day  Calendars  for  one  counsel  in  addition 
to  the  cause  in  which  he  is  engaged  unless  otherwise  ordered  by 
the  court.  In  any  such  case  the  counsel  who  is  to  try  the  causes 
must  be  designated  *>n  the  call  of  the  Day  Calendar. 

UVV&  VI- 
Tenns  of  court;  number  of  j  times  of  holding;  time  of  opening: 
what  causes  trie*!   flt,   respectively. —  There    shall    be    two  Trial 


I 


TRIAL  AND  SPECIAL  TERMS. 

Terms  of  the  Supreme  Court,  Bronx  County,  to  be  known  respec- 
tively as  Trial  Terms,  Parts  I  and  11,  and  one  Equity  Term,  to 
be  known  as  Special  Term.  Each  of  these  terms  shall  commence 
on  the  first  Monday  of  January,  February,  March,  April,  May, 
June,  October,  November  and  December  in  each  year  (except  that 
when  the  first  Monday  is  a  legal  holiday  the  term  shall  commence 
<m  the  day  following).  In  addition,  Trial  Term.  Part  T,  ami 
Special  Term  shall  each  hold  a  term  during  July,  August  and 
September  in  each  year,  and  all  terms  shall  continue  to  the 
Friday  preceding  the  first  Monday  of  the  following  term,  or  until 
the  term  shall  he  adjourned  without  day. 

The  terms  shall  open  at  10  A.  M.  on  each  trial  day  during 
the  term,  and  shall  continue  in  session  until  4:30  P.  M.  Appli- 
cations for  the  trial  of  criminal  causes  and  the  disposition  of 
such  causes  shall  be  made  to  the  justice  holding  Trial  Term, 
Part  I. 

RULE  VII. 

Motions  and  ex  parte. —  Motions  may  be  noticed  for  any  day 
during  the  term.  The  order  to  show  cause  or  notice  of  motion, 
with  proof  of  service  thereof,  must  be  filed  with  the  clerk  before 
noon  on  the  day  prior  to  which  it  is  noticed  to  be  heard,  except 
when  an  order  to  show  cause  is  granted  returnable  in  less  than 
three  days,  when  application  may  be  made  to  the  justice  pre- 
siding at  Special  Term  to  have  same  added  to  the  calendar. 

Whenever  filed  papers  may  be  required  in  any  causes  pending 
at  Special  Term  the  attorneys  must  requisition  them  in  advance. 

Applications  for  all  court  orders,  ex  parte  or  by  consent,  or 
where  notice  has  been  waived  or  is  not  required,  must  be  made 
to  Special  Term  at  the  clerk's  office.  Any  ex  parte  court  order 
granted  by  any  justice  of  the  court  other  than  the  one  assigned 
to  hold  Special  Term,  shall  not  be  entered  by  the  clerk. 

RULE  VIII. 

Fines  imposed  on  delinquent  jurors. — An  order  directing  a 
delinquent  juror  to  show  cause  why  the  payment  of  a  fine  should 
not  be  enforced  must  be  granted  by  and  made  returnable  before 
the  justice  by  whom  said  fine  is  imposed,  and  made  returnable 
at  a  Trial  Term  to  which  said  justice  is  assigned  upon  such  day 
and  at  such  time  as  he  shall  designate. 

Where  a  justice  by  whom  a  fine  was  imposed  has  ceased  to  be 
a  member  of  the  court,  or  has  been  designated  as  a  member  of 
the  Appellate  Division,  or  the  Appellate  Term,  or  is  absent  or 
unable  for  any  reason  to  hear  or  determine  the  matter,  the  order 
directing  the  delinquent  juror  to  show  cause  in  such  case  must  be 
granted  by  and  made  returnable  before  and'  heard  and  determined 
by  the  justice  assigned  to  hold  Trial  Term,  Part  I,  upon  such 
day  of  the  term  and  at  such  time  as  he  shall  designate. 

RULE  IX. 
Accounts  of  trustees. —  In  all  actions  or  proceedings  brought  in 
the  Supreme  Court   involving  an   accounting  of  a  testamentary 
trustee  or  a  trustee  under  a  deed,  notice  of  such  action  or  pro- 
ceeding must  be  given  to  the  State  Comptroller  before  a  judgment 
r  order  is  made  passing  the  accounts  of  such  trustees. 
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RULES  OF  PRACTICE  OF  THE  SURROGATES'  COURT,  NEW 

YORK  COUNTY. 

RULE  I. 

Papers. —  Each  petition,  decree,  order,  objection,  answer,  affi- 
davit, stipulation  and  other  paper  submitted  to  the  court  shall 
Ik.*  indorsed  with  the  title  of  the  proceeding  to  which  it  relates, 
and  a  description  of  the  paper  and  the  name  and  post-office 
address  of  the  attorney  presenting  it. 

No  decree  or  paper  on  file  in  this  court  will  be  intrusted  to  the 
Attorneys  or  parties  except  for  the  purpose  of  proper  examination 
in  the  office  where  it  is  deposited,  and  if  any  such  document  or 
paper  shall  be  needed  on  a  hearing  before  any  referee  appointed 
by  this  court  the  same  shall  be  intrusted  to  a  clerk  or  messenger 
of  this  court  and  delivered  to  the  referee,  who  shall  execute  a 
n-ceipt  therefor. 

No  paper  will  be  received  for  consideration  by  the  surrogate, 
or  for  filing  in  his  office,  unless  it  is  of  the  weight  prescribed 
by  Rule  XIX,  General  Rides  of  Practice,  or  unless  it  is  written 
or  printed  in  black  characters  and  conforms  in  all  other  respects, 
so  far  as  practicable,  to  the  requirements  of  said  rule. 

Xo  paper  will  be  received  by  the  clerk  of  the  court  after  argu- 
ment or  submission  of  a  matter  subsequent  to  the  date  fixed  by 
the  surrogate  for  the  receipt  of  the  same,  and  no  such  paper 
shall  be  received  unless  a  copy  has  been  served  upon  the  at- 
torney or  attorneys  for  the  other  party  or  parties  who  have 
appeared  in  the  proceeding. 

RULE  II. 

Motion  calendar. — A  motion  calendar  will  be  called  on  Tues- 
day and  Friday  of  each  week  at  10:30  o'clock  a.  m.,  except  that 
during  the  month  of  July  there  will  be  a  calendar  on  Tuesdays 
only,  and  from  the  last  Tuesday  in  July  until  the  first  Tuesday 
after  the  15th  of  September  there  will  be  no  calendar. 

RULE  III. 

When  motion  or  proceeding  may  be  entered  on  calendar; 
adjournment  of  motion. —  To  entitle  a  motion  or  proceeding  to 
be  placed  upon  the  Motion  Calendar  proof  of  service  of  all  orders, 
citations  and  other  papers  on  which  the  motion  or  application  is 
made  shall  be  furnished  to  the  Clerk  of  the  court  at  or  before 
one  o'clock  on  the  day  preceding  the  motion  day.  Except  where 
a  written  stipulation  of  all  the  parties  to  the  proceeding  has  been 
filed  with  the  clerk  of  the  court,  a  motion  shall  be  adjourned 
only  upon  the  return  day  thereof,  upon  showing  legal  grounds 
therefor  to  the  satisfaction  of  the  surrogate. 

Proceedings  or  motions  which  have  been  marked  "  reserved 
generally "  may  be  restored  to  the  calendar  upon  two  days' 
notice  to  all  parties  who  have  appeared  in  the  proceeding. 

RULE  IV. 
PTObate;  will  and  copy  to  be  filed. —  The  will,  if  not  lost  or 
destroyed,   shall   be   filed   with    the  petition    for   probate,   unless. 
upon    good    cause    shown    by    affidavit,    the    surrogate    dispenses 
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therewith,  in  which  case  the  will  must  he  filed  at  least  two  days 
before  the  return  day  of  the  citation. 

In  all  cases  a  copy  of  the  will  must  be  filed  with  the  petition. 
With  such  copy  there  must  also  be  filed  an  affidavit  of  two  adult 
persons  that  they  have  compared  the  copy  with  the  original  will 
and  that  the  copy  is  a  true  and  correct  one. 

RULP  V. 

In  probate  proceedings  when  all  parties  in  interest  have  waived 
the  service  of  citation,  notice  of  at  least  two  days  must  be  given 
to  the  probate  clerk  before  the  testimony  of  the  subscribing  wit- 
nesses will  be  taken. 

BULB  VI. 

Contested  probates. — A  copy  of  any  objections  filed  to  the 
probate  of  a  last  will  and  testament  shall  be  served  upon  the 
proponent  or  his  attorney  in  case  the  proponent  shall  have 
appeared  by  attorney. 

In  a  contested  probate  proceeding  notice  of  trial  shall  be  served 
and  a  note  of  issue  filed  as  prescribed  by  section  977  of  the  Code 
of  Civil  Procedure. 

In  cases  of  contests  in  probate  proceedings,  where  a  notice  of 
objection  filed  is  required  by  section  2G18,  Code  of  Civil  Proce- 
dure, and  within  five  days  after  objections  to  the  probate  are  filed, 
the  proponent  shall  present  a  verified  petition  for  and  procure 
and  enter  an  order  directing  such  notice.  If  the  proponent  fails 
to  present  such  petition  and  fails  to  procure  and  enter  such  order 
within  five  days  after  objections  are  filed,  any  other  party  to  the 
proceeding  may  present  such  petition  and  order. 

RULE  VII. 

Jury  trials  of  probate  cases. — Within  five  days  after  a  jury 
trial  is  demanded  in  the  objections  filed  to  the  probate  of  a  will 
the  party  making  the  demand  shall  present  on  two  days'  notice 
of  settlement  to  the  attorneys  of  all  parties  who  have  appeared 
by  attorney  a  proposed  order  directing  such  trial  by  jury.  Such 
order  shall  state  plainly  and  concisely  the  controverted  questions 
of  fact  to  be  tried  by  jury.  If  a  party  demanding  a  trial  by 
jury  fails  to  serve  and  present  a  proposed  order  as  aforesaid, 
such  order  may  thereafter  be  presented  by  any  party  to  the 
proceeding. 

RULB  VIII. 

Accountings. — When  a  petition  for  a  voluntary  account  is 
presented  the  account  to  which  it  relates  must  be  filed  therewith. 
I'pon  an  accounting  of  any  executor,  administrator  c  t.  a  or 
testamentary  trustee  a  copy  of  the  will  must  be  filed  with  the 
petition   and  account. 

Where  a  representative  of  an  estate  is  required  by  law  to 
pay  n  transfer  tax,  no  decree  in  a  final  accounting  proceeding 
will  be  signed  except  upon  the  production  of  a  receipt  for  the 
payment  of  transfer  tax.  sealed  and  countersigned  as  provided 
in  auction  23fi  of  the  Tax  Law.  Exemption  from  payment  of 
transfer  tax  must  be  shown  by  a  copy  of  an  order  of  exemption. 

(Amended  October  20,    lOlli.f 
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RTtLfe  I*. 

Contested  accountings. —  On  an  accounting  bv  an  executor, 
administrator,  guardian  or  trustee  any  party  interested  br  k 
creditor  desiring  to  contest  the  account  shall  #file  specific  objec- 
tions thereto  and  shall  serve  a  boJ)y  thereof  on  the  accounting 
party  or  upon  hie  attorney  in  case  he  shall  have  appeared  by 
attorney  within  eight  days  after  the  filing  of  the  account,  wheru 
the  accounting  is  a  compulsory  one,  and  within  eight  days  after 
the  return  of  the  citation  or  within,  eight  days  after  the  proceed- 
ing is  marked  for  decree  where  the  accounting  id  a  voluntary  oitv, 
or  within  such  .further  or  other  time  in  cither  case  as  shall  he 
allowed  hy  the  surrogate.  A  special  guardian  in  an  accounting 
proceeding  shall  file  his  report  or  Objections  within  eight  days 
after  his  appointment,  unless  for  cause  shown  his  time  to  file 
such  report  or  objections  be  extended  by  the  surrogate. 

The  contest  of  the  account  shall  be  confined  to  the  items  or  mat- 
ter objected  to* 

RULE  X. 

Affidavit  of  regularity. —  With  every  proposed  decree  on  an 
accounting  there  niust  be  submitted  an  affidavit  of  regularity 
Betting  forth  the  necessary  jurisdictional  facts. 

IttJLE  Xt. 

Entry  of  decrees  against  infants  in  accountings. —  In  any  pro- 
reeding  for  a  judicial  settlement  of  an  account,  wherein  a  Special 
guardian  shall  be  appointed  or  a  general  guardian  shall  appear 
to  protect  the  interests  of  an  infant  party  to  such  accounting, 
no  decree  shall  be  entered  upon  default  against  such  infant,  but 
such  decree  shall  be  so  entered  only  on  the  written  report  of 
the  guardian  appearing  for  such  infant  that  he  has  carefully 
examined  the  account  and  finds  it  correct,  and  upon  two  days' 
notice  to  the  guardian  of  the  settlement  thereof.  • 

RUlE  Xlt 

Administration. —  Upon  an  application  for  letters  of  adminis- 
tration where  it  appears  that  the  intestate  was  at  the  time  of  his 
death  the  subject  of  a  foreign  power,  notice  of  the  application 
shall  be  given  to  the  consul  or  consular  representative  of  sucli 
foreign  power. 

RtJtfeXItl. 

Guardianship;— A  petition  for  the  application  by  a  guardian 
for  an  infant's  property,  or  any  portion  thereof,  to  the  support, 
maintenance  and  education  of  the  infant,  shall  show  the  terms 
of  any  previous  order  for  the  application  of  any  portion  of  the 
infant's  property. 

When  the  application  is  made  hy  a  person  other  than  the 
guardian  of  the  property  or  a  parent  of  the  infant,  the  duly 
acknowledged  consent  of  such  guardian  or  parent  shall  be  an- 
nexed to  the  petition,  or  the  application  must  be  made  on  notice 
to  such  guardian  or  parent. 
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RULE  XIV. 

A  respondent  who  files  an  answer  or  objection  shall  file  there- 
with a  notice  of  appearance. 

RULE  XV. 

Appearance  of  a  general  guardian  or  committee. —  Where  an 
infant  appears  by  his  general  guardian  or  where  a  lunatic,  idiot 
or  habitual  drunkard  appears  by  his  committee  the  general 
guardian  or  the  committee  shall  show  that  such  general  guardian 
or  such  committee  is  competent  to  protect  the  rights  of  the 
infant  or  incompetent  and  has  no  interest  adverse  to  that  of  the 
infant  or  incompetent,  and  is  not  connected  in  business  with  the 
attorney  or  counsel  of  or  any  party  to  the  proceeding.  It  must 
appear  whether  or  not  such  general  guardian  or  committee  is 
entitled  to  share  in  the  distribution  of  the  estate  or  fund  in 
which  the  infant  or  incompetent  is  interested,  and  if  the  general 
guardian  or  committee  is  in  any  way  interested  in  the  estate  or 
fund  the  nature  of  such  interest  must  be  disclosed.  Where  a 
general  guardian  appears  for  an  infant,  the  name,  residence  and 
relationship  to  the  infant  of  the  person  with  whom  the  infant 
is  residing  must  be  disclosed,  and  also  whether  or  not  the  infant 
has  a  parent  living,  and  if  a  parent  is  living,  whether  or  not 
such  parent  has  knowledge  of  and  approves  such  appearance,  and 
such  knowledge  and  approval  should  be  shown  by  the  affidavit  of 
such  parent.  If  the  infant  has  no  parent  living,  like  knowledge 
and  approval  of  such  appearance  by  the  person  with  whom  the 
infant  resides  must  be  shown  in  like  manner. 

If  the  foregoing  provisions  of  this  rule  are  not  strictly  com- 
plied with,  the  surrogate  will  appoint  a  special  guardian  for  the 
infant  or  incompetent,  as  provided  in  section  2534,  Code  of  Civil 
Procedure,  notwithstanding  the  appearance  by  the  general  guard- 
ian or  committee. 

RULE  XVI. 

Referee's  report. —  A  referee  shall  file  with  his  report  all  the 
testimony  taken  and  all  the  papers  and  exhibits  that  were  before 
him  in  the  proceeding  in  which  the  report  is  filed. 

When  a  referee's  report  has  been  filed  said  report  shall  be 
confirmed  as  of  course  unless  exceptions  thereto  be  filed  by  a 
party  interested  in  the  accounting  or  proceeding  ^within  ten 
days  after  a  written  notice  of  such  filing  and  a  copy  of  such 
report  shall  have  been  served  upon  the  opposing  party;  and  in 
ease  exceptions  shall  be  so  filed,  any  party  may  bring  on  the 
hearing  of  said  exceptions  on  any  stated  motion  day  on  the 
same  notice  that  would  be  required  for  the  hearing  of  a  motion. 

RULE  XVII. 

Justification  of  sureties  to  undertaking  on  appeal. —  The  re- 
spondent on  any  appeal  from  a  decree  or  order  of  this  court 
may  within  ten  days  after  the  filing  of  the  undertaking  required 
on    such    appeal   serve   upon    the   attorney    for   the   appellant   a 
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written  notice  that  he  excepts  to  the  sufficiency  of  the  sureties 
therein;  whereupon  and  within  ten  days  thereafter  such  sureties, 
or  other  sureties  in  a  new  undertaking  to  the  same  effect,  must 
justify  before  the  surrogate,  or  a  clerk  designated  for  that  pur- 
pose, on  five  days'  notice  of  such  justification,  to  be  served  upon 
the  respondent's  attorney,  by  each  surety  appearing  in  person 
before  said  surrogate  or  designated  clerk  and  submitting  to  an 
examination,  under  oath,  on  the  part  of  the  appellant,  touching 
his  sufficiency.  If  such  sureties  shall  be  found  sufficient,  said 
surrogate  or  designated  clerk  will  indorse  an  allowance  thereof 
upon  the  undertaking  or  a  copy  thereof,  and  a  notice  of  such 
allowance  shall  be  served  upon  the  attorney  for  the  exceptant; 
and  the  effect  of  any  failure  to  so  justify  and  procure  such 
allowance  fchall  be  to  avoid  the  undertaking. 

RULE  XVIII. 
Justification  of  sureties  to  bond  of  executor,  administrator, 
guardian,  etc. —  Principals  and  sureties  upon  bonds  and  under- 
takings, if  natural  persons,  must  appear  and  qualify  before  the 
cU*rk  designated  for  that  purpose  by  the  surrogate.  Whenever 
a  bond  with  sureties  shall  be  filed  by  an  executor,  administrator, 
guardian  or  trustee  any  person  interested  in  the  estate  may  ap- 
ply to  the  surrogate  for  an  order  requiring  the  sureties  in  said 
bond  to  appear  before  him  or  a  clerk  designated  for  that  purpose 
and  submit  to  an  examination  under  oath  as  to  their  sufficiency 
as  such  sureties.  If  it  shall  appear  to  the  satisfaction  of  the 
surrogate  that  such  examination  is  necessary  he  will  make  an 
order  prescribing  the  time  and  place  where  such  examination 
4hall  take  place,  a  copy  of  wThich  order  .shall  be  served  upon  such 
executor,  administrator,  guardian  or  trustee  at  least  five  days 
before  the  time  fixed  for  such  examination.  If  on  such  examina- 
tion the  surrogate  shall  be  satisfied  of  the  sufficiency  of  such 
surety  he  will  indorse  his  approval  upon  the  bond  or  a  copy 
thereof;  and  in  case  such  surety  on  such  examination  shall  not 
in  the  opinion  of  the  surrogate  be  sufficient  the  surrogate  will 
make  an  order  requiring  the  substitution  of  new  sureties  within 
five  days  after  the  service  of  a  copy  of  said  order  upon  the 
executor,  administrator,  guardian  or  other  trustee,  or  his  at- 
torney, if  he  shall  have  appeared  by  attorney  on  such  examination. 

RULE  XIX. 
Notice  of  settlement  of  orders  and  decrees  in  litigated  motions. 
—  Two  days'  notice  of  the  settlement  of  an  order  on  a  litigated 
motion  or  of  a  decree  or  decision  shall  be  given  in  writing  to  all 
the  parties  who  have  appeared  and  to  any  special  guardian  in  the 
proceeding  in  which  such  order,  decree  or  decision  is  to  be  made. 

RULE  XX. 
Costs  and  allowances. —  Whenever  a  party  to  a  decree  shall 
deem  himself  entitled  to  costs  the  matter  will  be  considered  and 
determined  by  the  surrogate  on  two  days'  notice  of  adjustment. 
With  said  notice  shall  be  served  a  statement  showing  the  items 
of  costs  and  disbursements  to  which  the  party  may  cl.'ein  himself 
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entitled,  Whi6h  disbursements  shall  be  duly  Verified  both*  AS  to 
their  amouiit  and  necessity.  The  disbursements  for  referee's  arid 
stenographer's  fees  must  be  sustained  by  affidavits  or  detailed 
proof. 

At  the  same  time  and  on  like  notice  the  surrogate  will  pas-a 
upon  any  application  for  an  additional  allowance.  Such  appli- 
cation must  be  accompanied  by  an  affidavit  setting  forth  the 
number  of  days  necessarily  occupied  in  the  hearing  or  trial,  In 
preparing  the  "account  for  settlement  and  in  the  preparation  for 
the  trial,  the  time  occupied  on  each  day  in  the  rendition  of  the 
services,  their  nature  and  extent  in  detail,  including  the  services 
necessarily  rendered  or  to  be  rendered  in  the  drawing,  entering 
or  executing  of  the  decree.  In  case  such  trial  shall  nave  been 
had  before  a  referee  the  time  necessarily  occupied  in  such  trial 
before  him  may  be  shown  by  a  certificate  of  such  referee. 

ftutE  xxi. 

No  petition  for  the  probate  of  a  will  or  for  the  grant  of  let- 
ters of  administration  or  of  guardianship  will  be  entertained 
during  the  pendency  of  a  prior  proceeding  for  the  same  or  like 
relief  respecting  the  same  estate  or  fund  or  the  estate  or  person 
of  the  same  infant,  except  where  there  is  unusual  delay  in  prcw- 
secuting  such  proceeding,  and  then  only  upon  application  to  the 
surrogate,  with  notice  to  the  prior  applicant. 

RULE  XXII. 

Compromise. —  Upon  application  for  leave  to  compromise  it 
should  appear  by  the  affidavit  of  the  petitioner's  attorney  thdt  he 
has  investigated  the  subject  matter  of  the  compromise  Or  the 
facts  of  any  alleged  cause  of  action.  If  the  attorney  has  become 
concerned  in  the  application  or  its  subject  matter  at  the  instance 
of  the  party  with  whom  the  compromise  is  proposed,  or  at  the 
instance  of  any  representative  of  such  party,  that  fact  must  be* 
disclosed. 

rule  xxm. 

transfer  tax  proceeding. —  Upon  the  filing  of  the  appraiser's 
report  in  a  transfer  tax  proceeding  the  surrogate  will  enter  the 
order  (upon  the  submission  thereof)  determining  the  value  of 
the  property  and  the  amount  of  tax.  The  matter  will  not  appear 
on  the  calendar  at  this  stage,  nor  will  the  court  then  consider 
objections  to  the  report. 

A  party  having  objections  to  the  report,  or  the  order  entered 
thereupon,  may,  within  sixty  days,  file  a  notice  of  appeal,  which 
must  specify  the  grounds  of  objection.  Upon  filing  said  notice* 
of  appeal  with  the  clerk  of  the  court,  together  with  proof  of 
service  of  said  notice  upon  all  parties  that  appeared  before  the 
appraiser,  the  proceeding  will  be  placed  upon  the  calendar  for 
the  next  regular  motion  dav  without  further  notice. 

Upon  the  return  of  the  appraiser's  notice  of  time  and  place 
of  appraisal  a  special  guardian  will  be  appointed  to  protect  the 
interests  of  infant*  if  it  appears  that  their  rights  are  involved 
and  thev  are  not  otherwise  adequatelv  represented, 
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RULES  OF  PRACTICE  IN  THE  SURROGATE'S  COURT, 

KINGS  COUNTY.  - 

RULE  I. 

The  Surrogate's  Court  is  open  for  the  transaction  of  business 
on  every  secular  day  as  follows:  Prom  September  1  to  June  30, 
from  9  a.  m.  to  4  P.  m.,  except  on  Saturday;  from  July  1  to 
August  31,  from  9  a.  m.  to  2  P.  M.,  except  on  Saturday;  on  Satur- 
day, from  9  a.  m.  to  12  m. 

RULE  II. 

Every  paper  to  be  used  in  the  Court  shall  be  endorsed  with 
the  title  of  the  proceeding  to  which  it  relates,  a  description  of 
the  paper  and  the  name  ant}  post-office  address  of  tiie  attorney 
presenting  it. 

RULE  III. 

Every  petition  received  in  the  office  of  the  Court,  unless  an 
order  to  the  contrary  shall  be  endorsed  thereon,  shall  be  forth- 
with marked  with  the  date  of  its  receipt  and  placed  in  a  reposi- 
tory suitably  labelled  and  displayed.  Until  disposed  of  by  the 
Court  such  petition  shall  there  remain,  open  to  the  inspection  of 
the  public,  except  when  removed  for  proper  examination. 

RULE  IV. 

No  paper  in  the  office  of  the  Court  will  be  intrusted  to  any 
attorney,  party  or  other  person  except  for  proper  examination 
thereof  in  the  said  office. 

If  any  referee  appointed  by  this  Court  shall  request  the  de- 
livery to  him  of  any  such  paper  for  use  before  him,  the  same 
shall  be  deliverd  to  him  upon  his  execution  of  a  receipt  therefor 
and  by  a  clerk  or  messenger  of  the  court. 

RULE  V. 

In  a  proceeding  for  the  probate  of  a  will,  not  lost  or  destroyed, 
a  copy  of  the  will  shall  be  filed  with  the  petition  and  on  or 
before  the  return  of  the  citation  the  original  will  shall  be  filed 

RULE  VI. 

Where  two  or  more  instruments  are  offered  for  probate,  cita- 
tion shall  issue  to  each  legatee,  devisee  or  other  beneficiary  in 
being  named  or  indicated  in  any  one  of  such  instruments,  if 
any  other  of  such  instruments  purporting  to  have  been  made 
alter  the  instrument  in  which  he  is  so  named  or  indicated  con- 
tains provisions  which  might  adversely  affect  his  interest. 

RULE  VII. 

Upon  application  for  letters  of  administration,  where  it  ap- 
pears that  an  intestate  was  at  death  the  subject  of  a  foreign 
power  whose  Consul  is  entitled  by  treaty  to  the  right  of  adiuin- 
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istration  or  intervention,  notice  of  the  application  eh  all  be  given 
to  the  Consul  whose  right  is  concerned. 

RULE  VIII. 

No  petition  for  the  probate  of  a  will,  or  for  the  grant  of 
letters  of  administration  or  of  guardianship  will  be  entertained 
during  the  pendency  of  a  prior  proceeding  for  the  same  or  like 
relief  respecting  the  same  estate  or  the  same  infant. 

RULE  IX. 

On  an  accounting  by  an  executor,  testamentary  trustee  or  ad- 
ministrator with  the  will  annexed,  a  copy  of  the  will  shall  be 
filed  with  the  petition  and  account. 

RULE  X. 

When  an  account  is  filed  for  settlement,  the  accountant  shall 
file  therewith  a  copy  of  any  statement  of  a  claim  which  has  been 
presented  to  him  and  allowed,  and  which  remains  unpaid. 

RULE  XI. 

In  all  proceedings  the  proofs  of  service  of  process  shall  be 
filed  on  or  before  the  day  preceding  the  return,  and  the  proofs 
of  the  service  of  any  notice  of  motion  or  order  to  show  cause  Bhall 
be  filed  on  or  before  the  day  preceding  the  day  therein  named  fov 
the  hearing  of  a  motion. 

RULE  XII. 

A  respondent  who  files  an  answer  or  objection  shall  file  there- 
with a  notice  of  appearance. 

RULE  XIII. 

If  upon  trial  any  party  shall  offer  in  evidence  a  paper  in  bis 
contr.ol,  without  having  before  trial  submitted  the  same  to  oppos- 
ing counsel  for  inspection,  the  Court  will  in  a  proper  case  place 
the  cause  at  the  foot  of  the  calendar,  or  otherwise  postpone  the 
trial,  in  order  that  all  papers  intended  for  use  on  the  trial,  ex- 
cept such  as  may.  be  reasonably  reserved  for  the  examination  or 
contradiction  of  a  witness,  may  be  submitted  to  opposing  counsel 
for  inspection. 

If  any  party  shall  offer  in  evidence  any  paper  in  his  control 
without  having  previously  submitted  the  same  to  opposing  counsel 
for  inspection,  or  if  any  party  shall  vexatiously  question  the 
authenticity  of  any  paper  which  has  been  submitted  to  his  counsel 
for  inspection,  the  failure  so  to  submit  the  paper  or  the  making 
of  such  question  will  be  regarded  by  the  Court  in  the  adjustment 
of  costs  or  the  consideration  of  anv  matter  of  discretion. 

RULE  XIV. 

At  the  opening  of  the  trial  of  a  proceeding  for  accounting  the 
accountant  shall  present  to  the  Court  a  statement  in  writing  of 
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the  items  for  which  no  vouchor  is  filed,  the  items  as  to  which 
he  holds  the  aflirmative,  the  objections  which  he  concedes  to  be 
well  taken  and  the  modifications  of  the  account  to  which  the 
parties  consent;  and  the  objectant  shall  present  to  the  Court  a 
like  statement  of  the  objections  which  he  withdraws. 

RULE  XV. 

Special  guardians  shall  file  their  reports  within  eight  days 
from  the  time  of  their  appointment,  except  where  an  answer  is 
tiled  and  an  adjournment  is  had,  or  the  time  to  file  the  report  is 
extended  by  order.  The  report  or  an  accompanying  affidavit  must 
state  in  detail  the  work  done  and  the  number  of  days  spent  in 
its  performance. 

RULE  XVI. 

Xo  allowance  will  be  made  to  an  accountant  on  the  settlement 
ef  his  account  unless  there  is  contained  in  or  appended  to  his 
bill  of  costs  a  verified  statement  of  the  services  for  which  he 
seeks  allowance. 

Such  statement  shall  show  in  detail  the  number  of  days  upon 
which  services  were  rendered  in  preparing  the  account,  the 
time  occupied  on  each  day  in  such  services  and  the  nature  of 
such  services. 

If  the  accountant  seeks  allowance  for  services  to  be  rendered 
in  drawing,  entering  or  executing  the  decree,  such  statement 
shall  show  the  nature  of  such  services. 

RULE  XVII. 

Two  days'  notice  of  the  settlement  of  any  order  on  a  litigated 
motion  or  of  any  decree  or  decision  in  writing  shall  be  given 
to  all  the  parties  who  have  appeared  id  the  proceeding  in  which 
such  order,  decree  or  decision  is  to  be  made  and  to  any  special 
guardian  appointed  therein. 

RULE  XVIII. 

When  a  proposed  order,  decree  or  decision  shall  be  served, 
with  notice  of  settlement  thereof,  the  party  served  shall  not 
submit  any  complete  substitute  therefor,  but  may  submit  pro- 
posed amendments  thereto,  properly  referring  by  page  and 
folio  to  the  portions  of  the  paper  sought  to  be  amended  and 
containing  after  each  amendment  a  statement  of  the  grounds 
therefor. 

RULE  XIX. 

The  Court  will  sit  for  the  disposition  of  litigated  business 
during  the  weeks  commencing  on  the  first,  second  and  third 
Mondays  of  each  month,  except  July,  August  and  September ,  and 
daring  the  week  commencing  on  the  third  Monday  of  September. 

RULE  XX. 

A  calendar  of  returns  of  process  and  of  motions  will  be  called 
on  each  secular  day  of  the  year  except  Friday  and  Saturday. 
Upon  the  call  of  the  Calendar  on  any  day  not  appointed  for 
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the  disposition  of  litigated  business,  all  cases  in  which  an  issue 
is  joined  and  all  motions  which  are  opposed,  except  such  cases 
or  motions  as  shall  be  submitted  or  specially  set  down  for  early 
hearing  by  order,  shall  bo  adjourned  to  a  day  thereafter  appointed 
for  the  disposition  of  litigated  business. 

RULE  XXI. 

A  Calendar  of  cases  in  which  orders-  shall  have  been  made 
for  the  trial  of  any  question  before  the  Court  and  a  jury  will 
be  called  on  the  first  Monday  of  each  month,  except  July,  August 
and  September,  and  on  each  day  thereafter  while  the  Court  shall 
sit  for  the  purpose.  Such  cases,  so  far  as  any  question  therein 
shall  require  trial  by  jury,  will  then  be  tried  in  their  order  unless 
adjournment  is  granted  upqn  proof  of  legal  excuse. 

RULE  XXII. 

A  Calendar  of  motions  and  of  cases  to  be  tried  by  the  Court 
without  a  jury  will  be  called  on  the  third  Monday  of  September 
and  on  the  second  Monday  of  each  other  month,  except  July  and 
August,  and  on  each  day  thereafter  while  the  Court  shall  sit  for 
the  purpose.  Such  motions  and.  cases  will  then  be  heard  unless 
the  Court  is  occupied  with  the  Calendar  of  Jury  Cases,  or 
adjournment  is  granted  upon  proof  of  legal  excuse. 

RULE  XXIII. 

Where  a  trial  by  jury  has  been  lawfully  demanded,  the  order 
therefor  shall  state  distinctly  and  plainly  each  question  of  fact 
to  be  tried  and  if  the  trial  is  to  be  had  in  the  Surrogate's  Court, 
the  order  shall  set  down  the  trial  for  a  day  therein  appointed. 

Such  order  must  be  submitted  for  settlement  at  the  time  of 
the  demand  for  a  trial  by  jury  or  in  default  thereof  it  may  be 
thereafter  settled  at  the  instance  of  any  party  in  the  same 
manner  as  if  it  was  an  order  upon  a  litigated  motion. 

RULE  XXIV. 

Principals  and  sureties  upon  bonds  and  undertakings,  if 
natural  persons,  must  appear  and  qualify  at  the  same  time  before 
the  Administration  Clerk.  No  bond  for  a  sum  less  than  fifty 
dollars  will  be  approved.  No  bond  given  by  a  surety  company, 
the  penalty  of  which  is  more  than  two  thousand  dollars,  will  be 
approved  unless  it  shall  be  accompanied  by  the  certificate  of 
the  surety  that  the  principal  has  made  an  agreement  with  it  for 
the  deposit  of  the  moneys  and  other  depositable  assets'  of  the 
estate  in  the  manner  declared  to  be  lawful  by  section  813  of  the 
Code  of  Civil  Procedure,  and  that  such  agreement  has  provided 
for  such  deposit  with  one  or  more  depositaries  previously  desig- 
nated in  writing  by  the  Surrogate. 

RULE  XXV. 

A  petition  for  the  application  by  a  guardian  of  an  infant's 
property   or   any   portion    thereof   to   the   support   or  education 
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of  the  infant  shall  show  that  an  annual  accounting  has  been 
duly  filed  or  that  good  cause  exists  for  disregarding  the  omission. 

The  petition  shall  show  the  terms  of  any  previous  order  for 
the  application  of  any  portion  of  the  infant's  property.  The 
order  thereon  shall  state  the  period  during  which  the  application 
of  the  infants'  property  shall  continue  and  if  an  order  for  its 
continuance  for  more  than  one  year  is  sought  the  petition  must 
show  the  circumstances  which  justify  such  order. 

When  the  infant  is  over  fourteen  years  of  age  he  shall  join  ^ 

in,  subscribe  and  verify  the  petition,  and  when  the  petition  is 
made  by  a  person  other  than  the  guardian  of  the  property,  a 
copy  of  the  petition,  together  with  two  days'  notice  of  the  time  ^ 

when  it  will  be  presented  to  the  Court,  shall  be  served  upon 
such  guardian. 

RULE  XXVI. 

Upon  application  for  leave  to  compromise,  the  petitioner's 
attorney,  if  any,  shall  state  whether  or  not  he  has  become  con- 
cerned in  the  application  or  its  subject  matter  at  the  instance 
of  the  party  with  whom  the  compromise  is  proposed  and  whether 
or  not  he  has  received  or  is  to  receive  compensation  from  such 
party. 
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RULES  OF  PRACTICE. 

RULES  OF  THE  SURROGATE'S  COURT,  QUEENS  COUNTY. 

RULE  I. 

Business  hours. —  The  Surrogate's  office  is  open  for  the  trans- 
action of  business,  except  on  Sundays,  Saturdays  and  Holidays, 
as  follows:  From  September  1  to  June  30,  from  9  A.  M.  to  4 
p.  m.j  from  July  1  to  August  31,  from  9  A.  M.  to  2  P.  M.;  on 
Saturdays  from  9  a.  m.  to  12  m. 

RULE  II. 

Calendar. —  The  regular  calendar  will  be  called  at  10  a.  m.,  on 
Tuesday  of  each  week,  except  during  the  months  of  August  and 
September. 

A  calendar  of  cases  in  which  orders  shall  have  been  made  for 
the  trial  of  any  controverted  questions  of  fact  by  the  court,  with 
a  jury,  will  be  called  on  the  last  Tuesday  of  each  month,  except 
July,  August  and  September  and  on  each  day  thereafter  while  the 
court  shall  sit  for  the  purpose.  Such  cases  will  then  be  tried  in 
their  order  unless  adjournments  be  granted  upon  proof  of  legal 
excuse.     (Amended  Feb.  11,  1915.) 

RULE  III. 

Cases  not  answered. —  Cases  appearing  on  the  calendar  and  not 
answered  will  be  marked  adjourned  for  one  week ;  if  not  answered 
on  the  adjourned  day  they  will  be  marked  "  off  calendar  "  and 
can  then  be  restored  only  upon  two  days'  notice  to,  or  the  written 
consent  of  all  parties. 

RULE  IV. 

Proofs  of  service. —  Proofs  of  service  of  citations  or  orders  to 
show  cause  in  all  proceedings  must  be  filed  on  or  before  the  day 
next  preceding  the  return  day  in  order  to  have  the  cases  placed 
on  the  calendar. 

RULE  V. 

Form  of  papers. —  All  petitions,  decrees,  orders,  objections  and 
other  papers  must  be  written  or  printed  in  black  ink  and  en- 
dorsed with  the  title  of  the  proceeding,  indicating  the  nature  of 
the  application,  and  the  name  and  post  office  address  of  the  at- 
torney. A  proposed  order  must  not  be  attached  to  any  other 
paper. 

All  petitions,  bonds,  proposed  orders  and  other  papers  must  be 
liled  and  entered  in  the  office  before  being  submitted  to  the 
Surrogate. 

RULE  VI. 

Appearances. —  Parties  to  proceedings  may  appear  personally 
or  by  attorney.  An  attorney  appearing  for  a  party  duly  cited 
must  file  a  written  notice  of  appearance,  and  when  appearing  for 
a  party  not  cited  he  must,  in  addition  to  the  notice  of  appear- 
ance, file  a  written  authorization  from  such  party,  duly  executed 
and  acknowledged  as  a  deed  to  be  recorded. 
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RULE  vn. 

Objections;  trial  by  jury. —  Objections  in  probate,  accounting 
or  other  proceedings  must  be  in  writing,  duly  verified,  and  a  copy 
mast  be  served  upon  the  petitioner,  or  upon  his  attorney,  in  case 
he  has  appeared  by  attorney. 

Within  five  days  after  a  jury  trial  has  been  demanded,  the 
party  making  the  demand  shall  present,  on  two  days'  notice  of 
settlement  to  the  attorneys  of  all  parties  who  have  appeared,  a 
proposed  order  directing  such  trial,  which  order  shall  state  the 
controverted  questions  of  fact  to  be  tried  by  jury.     If  a  party  J 

demanding  a  trial  by  jury  should  fail  to  serve  and  present  such 
order,  it  may  be  presented  by  any  party  to  the  proceeding. 
(Amended  Feb.  11,  1915.)  1 

RULE  VIIL 

Stipulations  for  adjournments. —  Stipulations  for  adjournments 
must  be  in  writing,  signed  by  all  parties  who  have  appeared  in 
the  proceeding  and  filed  on  or  before  the  day  next  preceding  the 
date  set  for  hearing. 

RULE  IX. 

Probate  proceedings. —  In  probate  proceedings  the  original  will 
and  a  sworn  copy  thereof  must  be  filed  with  the  petition,  unless 
upon  good  cause  shown  by  affidavit  the  Surrogate  dispenses  with 
the  filing  of  the  original  will,  in  which  case  it  must  be  filed  at 
least  two  days  before  the  return  day  of  the  citation. 

RULE  X. 

Foreign  wills.— All  exemplified  copies  of  foreign  wills  shall 
be  accompanied  by  a  petition  and  an  order  for  recording  the 
same. 

RULE  XI. 

Letters  of  administration. —  No  letters  of  administration  will 
be  issued  while  another  application  for  letters  on  the  same  estate 
is  pending. 

RULE  XII. 

Citizens  of  foreign  countries. —  Upon  application  for  letters  of 
administration,  where  it  appears  that  an  intestate  was  at  the 
time  of  his  death  the  subject  of  a  foreign  power  whose  Consul  is 
entitled  by  treaty  to  the  right  of  administration  or  intervention, 
notice  of  the  application  shall  be  given  to  the  Consul  whose 
right  is  concerned. 

RULE  XIII. 

Contest  of  probate  of  will. —  A  party  seeking  to  contest  the 
probate  of  a  last  Will  and  Testament  must  file  with  the  Clerk  of 
the  Court,  a  written  and  verified  answer,  containing  a  concise 
statement  of  the  grounds  of  his  objection  to  such  probate,  and 
any  facts  he  may  allege  tending  to  establish  a  want  of  jurisdic- 
tion of  the  Court  to  hear  such  probate.  In  case  such  jurisdiction 
shall  be  denied  or  the  right  of  any  objecting  party  to  appear  and 
contest  shall  be  questioned,  the  Court  will  first  hear  and  pass 
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upon  the  question  of  jurisdiction,  or  the  status  of  the  contestant, 
unless,  for  the  convenience  of  the  parties  or  the  Court,  it  shall 
be  ordered  otherwise. 

In  all  cases  of  contests  in  probate  proceedings,  the  proponents 
shall,  within  five  days  after  objections  to  the  probate  are-  filed, 
present  a  verified  petition  for  and  procure  and  enter  an  order 
directing  notice  of  the  time  and  place  of  hearing  of  such  objec- 
tions to  be  given,  and  prescribing  the  manner  of  giving  such 
notice,  to  all  persons  in  being  who  would  take  any  interest  in  any 
property  under  the  provisions  of  the  will,  and  to  the  executor  or 
executors,  trustee  or -trustees  named  therein,  if  any,  who  have 
not  appeared  in  the  proceeding,  as  required  by  section  2617  of 
the  Code,  and  such  petition  shall  contain  the  names  and  addresses 
of  such  parties,  and  state  whether  any,  and  which  of  them,  are 
infants  or  of  unsound  mind.  In  case  the  proponents  shall  not 
present  such  petition  and  enter  such  order  within  the  time  afore- 
said, such  petition  may  be  presented  and  order  entered  by  or  on 
behalf  of  any  party  or  parties  interested  in  the  estate. 

RULE  XIV. 

Certain  persons  must  be  made  parties  in  probate  proceedings. — 
Whenever  a  party  shall  put  in  issue  on  probate  the  validity,  con- 
struction, or  the  effect  of  any  disposition  of  personal  property 
under  section  2624  of  the  Code,  if  it  shall  appear  that  all  persons 
interested  in  such  construction  are  not  before  the  Court,  the  de- 
termination of  such  question  shall  be  suspended  until  such  per- 
sons shall  be  made  parties;  and  the  executor  named  in  the  will 
shall  not  be  held  to  represent  the  legatees  therein  for  the  pur- 
pose of  such  construction. 

RULE  XV. 

When  person  not  executor  entitled  to  costs. —  Whenever  any 
person  shall  appear  in  support  of  the  will  propounded  under  sec- 
tion 2617  of  the  Code,  such  person  shall  not  thereby  become  enti- 
tled to  recover  any  costs  on  the  probate  of  said  will  unless  it  shall 
appear  to  the  satisfaction  of  the  Court  that  the  interest  of  such 
person  was  not  sufficiently  represented  and  prosecuted  by  the 
executor  named  in  the  will  and  his  counsel. 

RULE  XVI. 

Accounting  (petition). —  When  a  petition  for  a  voluntary  ac- 
counting is  presented  the  account  ana  vouchers  to  which  it  relates 
shall  be  filed  therewith. 

RULE  XVII. 

Statement  of  unpaid  claims. —  When  an  account  is  filed  for 
settlement,  the  accountant  shall  file  therewith  a  copy  of  any 
statement  of  a  claim  which  has  been  presented  to  him  and  al- 
lowed, and  which  remains  unpaid. 
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RULE  XVIII. 

Account  (copy  of  will  to  accompany). —  On  an  accounting  by 
an  executor,  testamentary  trustee,  or  administrator  with  the  will 
annexed,  a  copy  of  the  will  shall  be  filed  with  the  petition  and 
account. 

RULE  XIX. 

Appointment  of  special  guardian  for  infant. —  In  the  absence 
of  a  petition  by  an  infant  over  fourteen  years  of  age  for  the  ap- 
pointment of  a  special  guardian  in  any  proceeding,  the  Surrogate 
will  appoint  a  special  guardian  upon  Jus  own  motion.  No  special 
guardian  to  represent  the  interest  of  an  infant  in  any  proceeding 
will  be  appointed  on  the  nomination  t>f  the  petitioner  or  his  attor- 
ney, or  upon  the  application  of  a  person  having  an  interest  ad- 
verse to  that  of  the  infant  To  authorize  the  appointment  of  a 
person  as  a  special  guardian  on  the  application  of  an  infant  or 
otherwise  in  a  proceeding  in  this  Court,  or  to  entitle  a  general 
guardian  of  such  infant  to  appear  for  him  in  such  proceeding, 
it  must  appear  that  such  person,  or  such  general  guardian,  is 
competent  to  protect  the  right  of  the  infant,  and  that  he  has  no 
interest  adverse  to  that  of  the  infant  and  is  not  connected  in  busi- 
ness with  the  attorney  or  counsel  of  any  party  to  the  proceeding. 
Whenever  an  infant  interested  in  any  proceeding  in  said  Surro-  ' 
gate's  Court  has  a  general  guardian  no  decree  will  be  entered 
without  appointing  a  special  guardian  to  represent  said  infant's 
interest  therein,  unless  such  general  guardian  shall  file  his  ap- 
pearance in  writing  and  his  affidavit  of  no  adverse  interest,  with 
the  Clerk  of  said  Surrogate's  Court. 

RULE  XX. 

Reports  of  special  guardians. —  Special  guardians  in  account- 
ing proceedings  shall  file  their  reports  within  five  days  from  the 
time  of  their  appointment,  except  where  objections  are  filed  and 
an  adjournment  is  had,  or  their  time  to  file  report  is  extended  by 
the  Surrogate.  The  report  or  an  accompanying  affidavit  must 
state  in  detail  the  work  done  and  the  number  of  days  spent  in  its 
performance. 

RULE  XXL 

Bill  of  costs. —  No  allowance  will  be  made  to  an  accountant 
on  the  judicial  settlement  of  his  account  unless  the  bill  of  costs 
contains  a  detailed  statement  of  the  days  employed  in  connection 
with  the  account,  showing  the  time  occupied  on  each  day  in  the 
rendition  of  the  services,  and  their  nature  and  extent  in  detail. 

RULE  XXII. 

Notice  of  settlement  of  decree. —  Tn  a  proceeding  where  a 
notice  of  appearance  and  demand  has  been  filed,  or  a  special 
guardian  appointed,  two  days'  notice  of  settlement  of  decree  must 
be  givec,  unless  all  parties  who  have  appeared  consent  to  the 
entry  of  the  decree. 
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RULE  XXH-A. 

Filing  receipt  for  payment  of  transfer  tax. —  Where  a  repre- 
sentative of  an  estate  is  required  by  law  to  pay  a  transfer  tax, 
no  decree  judicially  settling  the  account  of  such  representative 
will  be  entered  in  this  Court  unless  there  has  been  filed  in  my 
office  a  receipt  for  the  payment  of  such  tax,  sealed  and  counter- 
signed as  provided  by  section  236  of  the  Tax  Law,  or  it  has  been 
shown  that  the  estate  is  exempt  from  taxation.  (Added  Feb- 
ruary 18,  1916.) 

RULE  XXTTL 

Hearing  of  disputed  claim. —  Where  the  parties  consent  that 
-  the  Surrogate  may  hear  and  determine  a  disputed  claim  against 
the  estate  of  a  decedent  upon  the  judicial  settlement'  of  the 
account  of  an  executor  or  administrator,  as  provided  by  section 
1822  of  the  Code  of  Civil  Procedure,  the  attention  of  the  Court 
must  be  directed  to  this  fact  on  filing  the  petition  for  accounting 
in  order  that  the  matter  may  be  placed  on  the  appropriate 
calendar. 

RULE  XXIV. 
Amendment  of  proposed  decree,  etc. —  When  a  proposed  order, 
-decree  or  decision  shall  be  served,  with  notice  of  settlement 
thereof,  the  party  served  shall  not  submit  any  complete  substi- 
tute therefor,  buti  may  submit  proposed  amendments  thereto, 
properly  referring  by  page  and  folio  to  the  portions  of  the  paper 
sought  to  be  amended  and  containing  after  each  amendment  a 
statement  of  the  grounds  therefor. 

RULE  XXV. 

Papers  not  to  be  removed  from  office. —  No  record  or  paper 
on  file  in  this  Court  will  be  intrusted  to  the  custody  of  the  attor- 
■  neys  or  parties,  except  for  the  purpose  of  proper  examination,  in 
the  office  where  it  is  deposited;  and  if  any  such  document  or 
paper  shall  be  needed  before  any  Referee  appointed  by  this  Court, 
the  same  shall  be  entrusted  to  a  clerk  or  messenger  of  this  Court 
and  delivered  to  the  Referee,  who  shall  execute  a  receipt  therefor, 
and  for  its  redelivery. 

RULE  XXVL 

Allowance  for  support  of  infants. —  No  allowance  will  be  made 
to  infants  for  support  or  education  under  section  2846,  Code  of 
Civil  Procedure,  unless  the  petition  shows  that  an  annual  ac- 
counting has  been  properly  filed  or  good  cause  is  therein  shown 
why  it  has  not  been  filed.  The  petition  shall  show  also  the  terms 
of  any  previous  order  in  the  same  estate,  or,  if  none  has  been 
made,  that  fact  shall  be  stated.  Except  in  exceptional  cases,  an 
allowance  will  be  made  for  the  period  of  one  year  only,  and  the 
order  must  so  provide.  Where  the  infant  is  over  fourteen  years 
of  age,  he  shall  join  in  the  petition;  and  when  application  is 
made  by  any  person  other  than  the  guardian  of  the  property,  it 
shall  be  made  on  at  least  two  days'  notice  to  such  guardian. 
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RULE  XXVII. 

Motions  for  reargument. — All  motions  for  reargument.must  be 
submitted  on  papers,  showing  clearly  that  some  question  decisive 
of  the  case,  and  which  was  presented  by  counsel  upon  the  argu- 
ment, has  been  overlooked  by  the  Court;  or  that  the  decision  is 
inconsistent  with  some  statute,  or  with  a  controlling  decision  to 
which,  through  the  neglect  or  inadvertence  of  counsel,  the  atten- 
tion of  the  Court  was  not  drawn. 

RULE  XXVIII. 
Transfer  tax  proceeding. —  1.  Upon  the  filing  of  the  appraiser's 
report  in  a  transfer  tax  proceeding  the  Surrogate  -  will  imme- 
diately enter  the  order  determining  the  value  of  the  property  and 
the  amounts  of  tax.  The  matter  will  not  appear  on  the  calendar 
at  this  stage,  nor  will  the  Court  then  consider  objections  to  the 
report. 

2.  A  party  having  objections  to  the  report,  or  the  order  entered 
thereupon,  may,  within  sixty  days,  file  a  notice  of  appeal.  Said 
notice  to  be  served  upon  all  parties  appearing  before  the  ap- 
praiser, and  proof  of  service  must  be  filed  with  the  clerk,  with 
the  notice  of  appeal.  Thereupon  the  proceeding  will  be  placed 
upon  the  calendar  for  the  next  regular  calendar  day.  This  notice 
must  specify  the  grounds  of  objection. 

3.  A  special  guardian  will  be  appointed  Jo  protect  the  interests 
of  infants  upon  the  return  of  the  appraiser's  notice,  if  it  appears 
that  their  rights  are  involved  and  they  are  not  otherwise  ade- 
quately represented. 

4.  A  proposed  order  on  a  motion  to  exempt  an  estate  from 
taxation,  must  be  accompanied  by  a  copy  thereof. 
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RULES  OF  PRACTICE  OF  THE  SURROGATE'S  COURT, 

BRONX  COUNTY. 

(In  effect  January  2,  1915.) 

RULE  I. 

Papers. — Whenever  a  proceeding  is  commenced  in.  this  court, 
the  clerk  shall  assign  a  file  number  thereto  and  note  the  same 
in  the  margin  of  the  book  where  the  proceeding  ia  indexed. 
Such  file  number  shall  be  one  in  a  series  of  that  year,  and  shall 
be  indorsed  on  all  papers  in  such  proceeding  or  any  other  pro- 
ceeding subsequently  commenced  relating  to  same  estate  or  fund. 

Every  paper  to  be  filed  in  the  Court  shall  be  indorsed  with 
the  title  of  the  proceeding  to  which  it  relates,  a  description 
of  the  paper,  the  name  and  post  office  address  of  the  attorney 
presenting  it  and  the  file  number  of  the  proceeding  to  which  it 
relates. 

No  paper  on  file  shall  be  intrusted  to  any  attorney,  party  or 
other  person  except  for  proper  examination  thereof  in  the  clerk's 
office. 

If  any  referee  appointed  by  this  Court  shall  request  the 
delivery  to  him  of  any  such  paper  for  use  before  him,  the  same 
shall  be  delivered  to  him  by  a  messenger  of  the  Court  upon 
his  receipt  therefor. 

Parties  and  attorneys  submitting  surety  company  bonds  for 
filing  are  required  to  submit  with  the  original  bond  a  true  copy 
of  the  same.     (Amended  January  10,  1917.) 

RULE  II. 

Service  of  process;  proof  of. —  In  all  proceedings  the  proofs  of 
service  of  process,  notices  of  hearing,  notices  of  motion  and 
orders  to  show  cause  shall  be  filed  on  or  before  one  o'clock  of  the 
day  preceding  the  day  therein  named  for  the  return  day  thereof. 

RULE  III. 

Calendars. — A  calendar  of  motions  and  of  matters  to  be  tried 
by  the  Court  without  a  jury  will  be  called  at  10  o'clock  a.  m.  on 
Monday  and  Wednesday  of  each  week,  except  in  the  month  of 
August. 
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A  term  for  the  trial  of  controverted  questions  of  fact  with  a 
jury,  including  contested  probates,  in  which  a  jury  trial  of  such 
questions  has  been  ordered,  shall  begin  on  the  first  Monday  of 
February,  April,  June,  October  and  December.  A  calendar  of 
such  contested  matters  will  be  called  on  said  first  Monday  and 
on  each  day  thereafter  while  the  Court  shall  sit  for  the  purpose. 
Such  matters  will  then  be  tried  in  their  order,  unless  adjourn-  ^ 

ment  is  granted  upon  proof  of  legal  excuse. 

RULE  IV.  * 

Probate. —  In  a  proceeding  for  the  probate  of  a  will  not  lost 
or  destroyed,  the  will  and  a  copy  thereof  shall  be  filed  with  the 
petition.  The  correctness  of  said  copy  shall  be  shown  by  the 
affidavit  of  two  persons  of  full  age,  who  shall  have  compared 
the  copy  with  the  original  will. 

When  all  parties  in  interest  have  waived  the  service  of  citation 
all  papers  in  the  matter  must  be  filed  with  the  probate  clerk  at 
least  two  days  before  the  day  fixed  for  the  taking  of  proof. 

RULE  V. 

Administration. —  Upon  an  application  for  letters  of  adminis- 
tration, where  it  appears  that  an  intestate  was  at  the  time  of  • 
death  the  subject  of  a  foreign  power,  notice  of  the  application 
shall  be  given  to  the  counsel  representing  such  foreign  power. 

RULE  VI. 

Guardianship. —  A  petition  for  the  application  by  a  guardian 
of  an  infant's  property  or  any  portion  thereof,  to  the  support, 
maintenance  and  education  of  the  infant  shall  show  that  an 
annual  accounting  has  been  duly  filed  or  that  good  cause  exists 
for  disregarding  the  omission. 

The  petition  shall  show  the  terms  of  any  previous  order  for 
the  application  of  any  portion  of  the  infant's  property.  And  if 
no  previous  order  has  been  made  that  fact  shall  be  stated. 
When  the  infant  is  over  fourteen  years  of  age  he  shall  join  in, 
subscribe  and  verify  the  petition.  When  the  application  is  made 
by  a  person  other  than  the  guardian  of  the  property  or  a  parent 
of  the  infant,  the  consent  of  such  guardian  or  such  parent  shall 
be  submitted  or  the  application  made  on  notice  to  him. 
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When  an  infant  over  fourteen  years  of  age  applies  for  the 
appointment  of  a  special  guardian,  or  where  an  infant  appears 
by  his  general  guardian,  or  where  a  lunatic,  idiot  or  habitual 
drunkard  appears  by  his  committee,  the  general  or  special 
guardian  or  the  committee  shall  show  that  such  general  or 
special  guardian  or  such  committee  is  competent  to  protect,  the 
rights  of  the  infant  or  incompetent  and  has  no  interest  adverse 
to  that  of  the  infant  or  incompetent  and  is  not  connected  in 
business  with  any  party  to  the  proceeding  or  the  attorney  or 
counsel  of  such  party.  It  must  appear  whether  or  not  such 
general  or  special  guardian  or  committee  is  entitled  to  share  in 
the  distribution  of  the  estate  or  fund  in  which  the  infant  or 
incompetent  is  interested,  and  if  the  general  or  special  guardian 
or  committee  is  in  any  way  interested  in  the  estate  or  fund,  the 
nature  of  such  interest  must  be  disclosed. 

No  party  to  a  proceeding  will  be  appointed  special  guardian 
of  any  other  party  thereto.  The  petition  for  the  appointment  of 
Buch  special  guardian  as  well  as  the  appearance  filed  by  a  general 
guardian  of  the  infant  muBt  in  every  instance  disclose  the  name, 
residence  and  relationship  to  the  infant  of  the  person  with  whom 
the  infant  is  residing  and  whether  or  not  said  infant  has  a  parent 
living.  If  a  parent  is  living,  it  must  be  shown  by  the  affidavit 
of  the  parent  whether  or  not  such  parent  has  knowledge  of  and 
approves  such  application  or  appearance.  In  case  the  parent  has 
an  interest  adverse  to  the  infant,  the  petition  on  the  applica- 
tion for  the  appointment  of  such  special  guardian  must  be  accom- 
panied by  the  affidavit  of  the  parent,  showing  in  addition  to 
such  knowledge  aforesaid  that  such  parent  has  not  influenced 
the  infant  in  the  choice  of  the  special  guardian. 

If  the  foregoing  provisions  of  this  rule  are  not  strictly  com- 
plied with  the  Surrogate  will,  on  his  own  motion,  appoint  a 
special  guardian  for  such  infant  or  incompetent,  as  provided  in 
section  2534,  C.  C.  P.,  notwithstanding  the  application  of  such 
infant  or  the  appearance  by  the  general  guardian  or  committee. 

rule  vn. 

Accounting. —  On  an  accounting  by  an  executor,  testamentary 
trustee  or  administrator  with  the  will  annexed,  a  sworn  copy  of 
the  will  shall  be  filed  with  the  petition  and  account. 
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When  an  account  is  filed  for  settlement,  the  accountant  shall 
file  therewith  a  copy  of  any  statement  of  a  claim  which  has  been 
presented  to  him  and  allowed,  and  which  remains  unpaid. 

RULE  VIII. 

Before  evidence  is  taken  on  a  contested  accounting  the  account- 
ant shall  present  to  the  Court  a  statement  in  writing  of  the  items 
for  which  no  voucher  is  filed,  the  items  as  to  which  he  holds  the 
affirmative,  the  objections  which  he  concedes  to  be  well  taken  and 
the  modifications  of  the  account  to  which  the  parties  consent; 
and  the  objectant  shall  present  to  the  court  a  like  statement  of 
the  objections  which  he  withdrawa. 

RULE  IX. 

Upon  a  contested  accounting  any  party  interested,  or  a  con- 
testing creditor,  shall  serve  a  copy  of  his  objections  upon  the 
accounting  party,  or  upon  his  attorney  in  case  he  shall  have 
appeared  by  attorney,  within  eight  days  after  the  filing  of  the 
account  in  the  office  of  the  clerk  of  the  court,  where  the  account- 
ing is  a  compulsory  one;  and  within  eight  days  after  the  return 
of  the  citation,  where  the  accounting  is  a  voluntary  one;  or 
within  such  further  or  other  time  in  either  case  as  shall  be 
allowed  by  the  Surrogate.  The  contest  shall  be  confined  to  the 
items  or  matters  so  objected  to.  If  it  shall  appear  to  the 
satisfaction  of  the  court,  by  affidavit  or  petition,  that  an  exam- 
ination of  the  accounting  party  will  be  necessary  to  enable  the 
contesting  party  to  interpose  his  objections,  such  examination 
may  be  ordered  by  the  court. 

RULE  X. 

In  a  proceeding  for  a  judicial  settlement  of  an  account,  wherein 

a  special  guardian  shall  be  appointed  to  protect  the  interests  of 

an  infant  party,  no  decree  will  be  entered  on  default  against  such 

infant,  but  such  decree  shall  be  so  entered  only  on  the  written 

report  of  the  guardian  appearing  for  such  infant  to  the  effect 

that  he  has  carefully  examined  the  account  and  finds  it  correct 

and   upon    two  day's   notice  of  the   settlement   thereof   to   the 

guardian. 
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RULE  XI. 

Witli  every  proposed  decree  on  an  accounting  there  must  be 
submitted  an  affidavit  of  regularity,  setting  forth  the  necessary 
jurisdictional  facts.  A  copy  of  the  form  of  the  affidavit  required 
will  be  furnished  by  the  clerk  of  the  court. 

RULE  XII. 

Trials.— When  on  a  contested  probate  the  objections  contain 
a  demand  for  a  trial  of  controverted  questions  of  fact  with  a 
jury  and  when  in  any  other  proceeding  such  trial  is  demanded, 
the  party  making  such  demand  shall  pay  a  jury  fee  of  three 
dollars  at  the  time  of  the  demand  and  shall,  within  two  days 
thereafter  serve  on  the  opposing  party  or  parties,  with  a  two 
days'  notice  of  settlement,  a  proposed  order  which  in  addition  to 
directing  such  trial  with  a  jury,  shall  also  state  the  questions 
of  fact  which  he  deem*  controverted  and  desires  tried  with  a  jury. 
In  default  of  the  service  of  such  order  any  opposing  party  may 
within  three  days  after  such  default  serve  such  proposed  order, 
stating  the  questions  of  fact,  if  any,  which  he  deems  contro- 
verted and  desires  tried  with  a  jury  with  like  notice  of  settle- 
ment. If  at  the  time  of  such  demand  necessary  parties  have 
not  been  cited,  the  time  for  service  of  such  proposed  order  shall 
not  begin  to  run  until  the  court  shall  have  obtained  jurisdic- 
tion of  such  parties.     (Amended  January  10,  1917.) 

RULE  XIII. 

Notice  of  trial  of  such  controverted  questions  of  fact  must  be 
served  at  least  fourteen  days  before  the  first  day  of  the  term  at 
which  the  trial  is  to  be  had,  and  a  note  of  issue  stating  in  addi- 
tion to  the  usual  requirements  the  date  of  entry  of  the  order 
directing  the  controverted  questions  of  fact  to  be  tried  with  a 
jury,  must  be  filed  at  least  twelve  days  before  the  first  day  of 
such  term.  Where  a  party  has  served  a  notice  of  trial  and  filed 
a  note  of  issue,  for  a  term  at  which  the  matter  is  not  tried,  it  is 
not  necessary  for  him  to  serve  a  new  notice  of  trial,  or  file  a  new 
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note  of  issue,  for  a  succeeding  term ;  and  the  matter  will  remain 
on  the  calendar  until  it  is  disposed  of. 

A  petition  for  an  Order  for  Notice  of  hearing  under  section 
2618  of  the  Code  of  Civil  Procedure  shall  in  all  cases  where  such 
Notice  is  required  be  presented  by  the  proponent  within  five  days 
after  the  filing  of  the  objections  and  on  his  failure  bo  to  do  any 
contestant  may  present  such  petition. 

Notices  of  Hearing  of  objections  on  contested  probates  where 
a  jury  trial  has  been  demanded,  as  required  by  section  2618  of 
the  Code  of  Civil  Procedure,  shall  specify  as  the  day  of  trial  the 
same  date  specified  in  the  Notice  of  Trial. 

RULE  XIV. 

If  upon  a  trial  any  party  shall  offer  in  evidence  a  paper  in  his 
control,  without  having  before  trial  submitted  the  same  to  oppos- 
ing counsel  for  inspection,  the  court  may  place  the  matter  at  the 
foot  of  the  calendar  or  otherwise  postpone  the  trial,  in  order  that 
all  papers  intended  for  use  on  the  trial,  except  such  as  may  be 
reasonably  reserved  for  the  examination  or  contradiction  of  a 
witness,  may  be  submitted  to  opposing  counsel  for  inspection. 

RULE  XV. 

Reports  of  referees. — When  a  referee's  report  is  filed  with  the 
testimony,  said  report  shall  be  confirmed  as  of  course,  unless 
exceptions  thereto  are  filed  by  any  party  interested  within  eight 
days  after  a  written  notice  of  such  filing  and  a  copy  of  Buch  re- 
port has  been  served  upon  the  opposing  party;  and  in  case  excep- 
tions are  filed,  any  party  may  bring  on  the  hearing  of  the  same 
on  any  stated  motion  day  on  eight  days'  notice. 

RULE  XVI. 

Orders,  decrees  and  settlement  thereof. —  Two  days'  notice  of 
the  settlement  of  an  order  on  a  litigated  motion  or  of  a  decree  or 
decision  shall  be  given  in  writing  to  all  the  parties  who  have 
appeared  by  attorney  in  the  proceeding  in  which  such  order,  de- 
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cree  or   decision   is  to  be  made  and  to  any   special  guardian 
appointed  therein. 

When  a  proposed  order,  decree  or  decision  is  served,  with  no- 
tice of  settlement  thereof,  the  party  served  shall  not  submit  any 
complete  substitute  therefor,  but  may  submit  proposed  amend- 
ments thereto,  properly  referring  by  page  and  folio  to  the  papers 
sought  to  be  amended  and  containing  after  each  amendment  a 
statement  of  the  grounds  therefor. 

RULE  xvn. 

Miscellaneous.—  No  petition  for  the  probate  of  a  will  or  for  the 
grant  of  letters  of  administration  or  of  guardianship,  or  for  the 
appointment  of  a  testamentary  trustee  will  be  entertained  during 
the  pendency  of  a  prior  proceeding  for  the  same  or  like  relief, 
respecting  the  same  estate  or  fund,  or  the  estate  or  person  of  the 
same  infant. 

RULE  XVIIL 

A  respondent  who  files  an  answer  or  objection  shall  file  there- 
with a  notice  of  appearance. 

RULE  XIX. 

Special  guardians  shall  file  their  reports  within  eight  days 
from  the  time  of  their  appointment,  except  wlierc  an  answer  "is 
filed  and  an  adjournment  is  had  or  the  time  to  file  the  report  is 
extended  by  order.  Where  a  contest  has  taken  place  he  shall  file 
an  affidavit  Btating  in  detail  the  work  done  by  him  and  the  num- 
ber of  days  spent  in  its  performance. 

RULE  XX. 

Costs. —  No  costs  will  be  allowed  to  the  petitioner  who  takes 
proceedings  to  compel  the  filing  of  an  inventory  by  an  executor 
or  administrator,  unless  such  executor  or  administrator  shall 
have  unreasonably  delayed  to  make  and  file  such  inventory  after 
having  been  duly  requested  to  do  so  by  or  in  behalf  of  the 
petitioner. 

Whenever  a  party  to  a  decree  shall  deem  himself  entitled  to 
costs,  the  application  will  be  considered  and  determined  by  the 
Surrogate  on  two  days'  notice  of  adjustment.  With  said  notice 
shall  be  served  a  statement  showing  the  items  of  costs  and  dis- 
bursements to  which  the  party  may  deem  himself  entitled,  which 
disbursements  shall  be  duly  verified,  both  as  to  their  amount  and 
necessity.  The  disbursements  for  referee's  and  stenographer's 
fees  must  be  sustained  by  affidavits  or  detailed  proof. 

At  the  same  time,  and  on  like  notice,  the  Surrogate  will  pass 
upon  any  application  for  an  additional  allowance.  Such  applica- 
tion must  be  accompanied  by  an  affidavit  setting  forth  the  num- 
ber of  days  necessarily  occupied  in  the  hearing  or  trial,  in  pre- 
paring the  account  for  settlement  and  in  the  preparation  for  the 
trial ;  the  time  occupied  on  each  day  in  the  rendition  of  the  serv- 
ices, their  nature  and  extent  in  detail  including  the  drawing, 
entering  or  executing  of  the  decree.    In  case  such  trial  shall  have 
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been  had  before  a  referee,  the  time  necessarily  occupied  before  him 
may  be  shown  by  his  certificate. 

RULE  XXL 

Compromise. —  Upon  application  for  leave  to  compromise  the 
petitioner's  attorney,  .if  any,  shall  state  what  is  the  total  amount 
of  compensation  he  has  received  or  is  to  receive  from  all  sources; 
the  net  amount  to  be  received  by  the  petitioner  as  a  result  of  the 
settlement ;  whether  or  not  he  has  become  concerned  in  the  appli- 
cation or  its  subject  matter  at  the  instance  of  the  party  with 
whom  the  compromise  is  proposed,  and  whether  or  not  he  has 
received  or  is  to  receive  compensation  from  such  party,  and  the 
amount  thereof,  if  any. 

Notice  of  the  application  must  be  given*  to  the  next  of  kin  of 
the  decedent  of  full  age  within  the  state  who  are  entitled  to  share 
in  the  proceeds  of  the  compromise,  or  the  consent  of  such  next  of 
kin  must  be  submitted  with  the  application. 

RULE  XXII. 

Transfer  tax  proceedings. — A  special  guardian  will  be  ap- 
pointed to  protect  the  interests*  of  infants  upon  the  return  of  the 
appraiser's  notice  of  time  and  place  of  appraisal  if  it  appears 
that  their  rights  are  involved  and  they  are  not  otherwise  ade- 
quately represented. 

Upon  the  filing  of  the  appraiser's  report  in  a  transfer  tax  pro- 
ceeding the  petitioner  shall  submit  an  order  determining  the 
value  of  the  property  and-  the  amount  of  the  tax  in  accordance 
with  the  said  report;  upon  the  failure  of  the  petitioner  so  to  do 
within  five  days  after  the  filing  of  the  report  any  other  party  to 
the  proceeding  may  submit  such  order  upon  notice  thereof  to  the 
petitioner.  The  surrogate,  upon  the  presentation  of  such  order, 
will  immediately  enter  the  same.  The  matter  will  not  appear 
on  the  calendar  at  this  stage,  nor  will  the  court  then  consider 
objections  to  the  report. 

A  party  having  objections  to  the  report  or  the  order  entered 
thereupon  may  within  sixty  days  after  the  entry  of  such  order  file 
a  notice  of  appeal.  8aid  notice  must  specify  the  grounds  of 
objection,  be  served  upon  all  parties  appearing  before  the 
appraiser  and  be  filed,  with  proof  of  service,  in  the  office  of  the 
clerk  of  the  court.  Thereupon  the  proceeding  will  be  placed  upon 
the  calendar  for  a  motion  day  not  less  than  eight  days  after  the 
date  of  the  filing  of  the  notice  of  appeal,  and  may  be  noticed  for 
bearing  on  at  least  eight  days'  notice  thereof. 
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RULES  OF  THE  CITY  COURT  OF  THE  CITY  OF  NEW  YORK. 

In  convention  pursuant  to  section  323  of  the  Code  of  Civil 
Procedure,  Ordered:  that  the  following  rules  be  and  they  are 
hereby  adopted  as  the  rules  of  practice  for  the  City  Court  of  the 
city  of  New  York,  to  take  effect  January  1,  1912. 

RULE  I. 

Trial  Terms. —  Each  Trial  Term  shall  begin  on  the  first  Monday 
of  the  month  for  which  it  is  assigned,  and  be  continued  until  and 
including  the  Friday  preceding  the  first  Monday  of  the  following 
month,  unless  the  Justice  presiding  shall  continue  the  term. 
No  Trial  Term  shall  'be  held  during  the  months  of  July,  August 
and  September,  except  as  hereinafter  prescribed.  The  Justice 
assigned  to  the  Special  Term  during  the  months  of  July,  August 
and  September,  with  a  jury,  or  without  where  none  is  required 
by  the  parties,  may  try  "  marine  cases  "  or  any  case  in  which 
the  defendant  may  by  order  of  a  Justice  of  this  court  be  actually 
confined  in  jail  and  unable  to  furnish  bail,  and  when  the  cir- 
cumstances of  the  case  are,  in  the  judgment  of  said  Justice,  such 
as  to  demand  a  speedy  trial  in  furtherance  of  justice,  and  in 
such  cases  the  Justice  assigned  to  the  Special  Term  during  those 
months  may  hold  such  trial  in  that  branch  of  the  court. 
(Amended  November  4,  1914;  December  7,  1915,  in  effect 
January  1,  1916.) 

RULE  II. 

Special  calendar  for  short  causes;  for  commercial  causes.— 
There  shall  be  a  Special  Calendar  to  be  called  in  Part  I,  Trial 
Term,  for  the  trial  of  actions  placed  thereon,  pursuant  to  the 
following  direction:  The  justice  assigned  to  Part  I,  Trial  Term, 
shall  send  such  causes  as  are  placed  on  this  Special  Galendar 
to  Part  II,  Trial  Term,  for  trial.  In  case  I'art  II  shall  not 
have  business  enough  to  occupy  it  during  court  hours,  causes  from 
the  Regular  Calendar  at  Part  I  shall  be  sent  to  it  for  trial. 
(Amended  April  1,  19-15.) 

In  actions  on  contract,  of  replevin,  or  for  conversion,  where  a 
note  of  issue  has  been  filed  and  the  cause  noticed  for  trial, 
either  party  may  apply  to  the  Special  Term  on  two  days'  notice 
to  the  adverse  party  for  an  order  placing  the  cause  on  the  special 
calendar.  Upon  such  application,  if  it  satisfactorily  appear  by 
affidavit  and  the  pleadings  that  the  trial  of  the  action  will  not 
occupy  more  than  two  hours  and  that  no  good  reason  exists  why 
the  same  should  not  be  promptly  tried,  the  Court  may,  by  order, 
place  the  cause  on  the  special  calendar  for  trial.  The  order 
shall  specify  the  number  of  the  cause  on  the  general  calendar, 
and  a  copy  thereof  must  be  filed  with  the  calendar  clerk.  If 
the  trial  shall  actually  occupy  more  than  two  hours  the  Court 
may  in  its  discretion  send  the  cause  to  the  foot  of  the  general 
calendar. 
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No  action  brought  for  the  recovery  of  less  than  $250,  which 
could  have  been  brought  in  the  Municipal  Court  of  the  City  of 
New  York,  will  be  advanced  to  the  special  calendar. 

AH  actions  hereafter  advanced  to  the  special  calendar  Bhall 
be  called  and  tried,  or  otherwise  disposed  of,  in  the  order  in 
which  the  same  are  placed  thereon,  unless  postponed  for  legal 
cause,  shown  by  affidavit. 

Special  calendar  for  commercial  causes. —  In  any  action  now 
on  the  General  Calendar,  or  which  may  hereafter  be  placed 
thereon,  wherein  the  plaintiff  seeks  to  recover  a  specific  sum  of 
money  upon  a  bond  or  undertaking  or  other  written  obligation 
or  upon  a  negotiable  instrument  or  for  the  rent  or  hire  of  real 
or  personal  property  or  for  money  had  and  received  or  for 
money  loaned  or  for  goods  sold  and  delivered  or  on  a  guaranty, 
any  party  to  a  cause  may  upon  proof  of  service  of  a  copy  thereof 
or  upon  a  policy  of  insurance,  or  for  work,  labor  and  services, 
exclusive  of  an  action  for  breach  of  contract  of  employment, 
any  party  to  a  cause  may  upon  proof  of  service  of  a  copy 
thereof  upon  the  attorneys  for  all  parties  who  have  appeared  in 
the  action,  file  with  the  calendar  clerk  a  notice  to  the  effect  that 
the  cause  is,  one  of  those  enumerated  hereinabove,  and  that  the 
same  is  moved  as  a  Commercial  Calendar  cause,  and  thereupon 
the  calendar  clerk  shall  place  the  cause  upon  the  Special  Cal- 
endar for  Commercial  Causes  in  the  order  in  which  such  notices 
are  filed.  Such  calendar  shall  be  called  in  Part  III  and  the 
causes  thereon  tried  and  disposed  of  at  Parts  III  and  IV.  If  the 
party  who  has  moved  the  cause  as  a  Commercial  Calendar  Cause 
shall  not  be  ready  to  proceed  with  the  trial  when  the  cause  is 
called  for  trial,  the  court  in  its  discretion  may  allow  an  adjourn- 
ment or  send  the  cause  to  the  foot  of  the  Trial  Calendar  or 
direct  a  dismissal  or  inquest  or  otherwise  dispose  of  the  same 
as  justice  may  require.  Whenever  there  shall  not  be  sufficient 
causes  on  the  Calendar  for  Commercial  Causes  to  occupy  the 
time  of  the  courts  held  in  Parts  III  and  IV,  causes  shall  be 
sent  to  such  part  or  parts  for  trial  from  the  Day  Calendar 
by  the  justice  holding  Part  I.  (Amended  October  6,  1914,  and 
December  5,  1916;  in  effect  January  1,  1917.) 

RULE  ni. 

Preferred  causes. —  Application  for  a  preference  under  section 
791  of  the  Code  of  Civil  Procedure,  must  be  made  in  Trial  Term, 
Part  I,  and  notice  thereof  served  with  the  notice  of  trial,  agree- 
ably to  section  793. 

RULE  IV. 

Actions  transferred  from  other  Courts. —  In  actions  transferred 
to  this  Court  by  consent,  from  other  Courts  of  record,  the  party 
filing  the  order  of  transfer  shall  file  with  the  clerk  of  this  Court 
engrossed  copies  of  the  summons  and  pleadings  in  such  action; 
and  the  clerk  shall,  on  filing  such  process  and  pleadings,  enter 
said  cause  on  the  trial  calendar. 

RULE  V. 

Pleadings  furnished  to  Court;  duty  of  attorney. —  It  shall  be 
the  duty  of  the  attorney,  by  whom  the  copy  of  the  pleadings 
shall  be  furnished,  for  the  use  of  the  Court  on  a  trial,  to  plainly 
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designate,  on  each  pleading,  the  part  or  parts  thereof  which  are 
claimed  to  be  admitted  or  controverted  by  the  succeeding  pleading. 

RULE  VI. 

Cases  in  which  a  new  trial  is  ordered  at  Appellate  Court — 
In  lieu  of  the  pleadings,  in  actions  wherein  a  new  trial  is  granted, 
the  party  moving  the  case  for  trial  must  furnish  the  justice 
with  a  printed  copy  of  the  appeal  book,  and  a  copy  of. the  opinion 
of  the  Appellate  Court  on  whose  order  the  case  is  remanded  for 
the  new   trial. 

RULE  VII. 

Marine  cases. —  Marine  cases  must  be  commenced  (under  the 
Code)  by  summons,  and  if  the  plaintiff  applies  for  an  order  of 
arrest  to  accompany  the  summons,  it  must  be  in  the  form  and  to 
the  effect  required  by  section  3178.  The  pleadings  may  be  oral, 
or  in  writing;  if  oral,  the  clerk  must  enter  the  substance  thereof 
in  the  minutes.  If  a  jury  is  demanded,  the  justice  presiding  at 
Special  Term  may,  in  his  discretion,  transfer  the  action  to  any 
one  of  the  Trial  Terms;  or  he  may  cause  to  be  impaaelled  a  jury 
for  the  purpose,  and  try  the  cause  at  Special  Term;  and  said 
tribunal  is  hereby  declared  to  be  a  Trial  Term,  for  the  special 
purposes  of  considering  and  determining  such  cases. 

RULE  VIII. 

Jurisdiction. —  Torts  committed  on  board  a  foreign  ship,  on 
the  high  seas,  must  be  considered  as  having  occurred  within  the 
territorial  limits  of  the  foreign  nation  to  which  the  vessel  be- 
longs ;  and  the  parties  having  the  ship's  equipage,  though  actually 
here,  are  still  deemed  within  the  foreign  jurisdiction.  In  such 
case,  the  Court,  having  discretion  to  exercise  the  power,  will 
decline  jurisdiction,  unless  it  is  made  to  appear  either:  first,  that 
the  plaintiff  or  defendant  has  been  regularly  discharged  from  his 
ship  by  competent  authority;  or,  second,  that  either  of  the 
parties  is  a  resident  or  citizen  of  the  United  States.  In  the 
excepted  cases  only  will  process  be  allowed. 

RULE  IX. 

Special  Term  for  litigated  motions;  when  held. —  There  shall 
be  a  Special  Term  of  this  Court  for  the  hearing  of  litigated 
motions,  to  commence  on  the  first  Monday  of  each  month  and  to 
continue  until  the  Friday  preceding  the  first  Monday  of  the 
succeeding  month,  which  term  shall  be  held  every  day,  except 
Saturday,  Sunday  and  legal  holidays.  Court  shall  open  at  10 
o'clock  in  the  morning  m  and  shall  continue  until  all  business 
before  the  court  has  been  disposed  of.  This*  Special  Term  shall 
be  known  aB  Special  Term,  Part  I.  During  the  months  when 
Trial  Terms  are  not  appointed  the  Justice  assigned  thereto  shall 
also  be  assigned  to  hold  Special  Term,  Part  II.  Demurrers 
shall  be  heard  and  determined  at  Special  Term,  Part  I,  and  may 
be  brought  on  for  hearing  upon  the  usual  notice  of  argument  and 
+,he  filing  of  the  note  of  issue  provided  for  in  Rule  XII. 
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RULE  X. 

Special  Term  for  ex  parte  business;  time  of  sessions. —  There 
shall  be  a  Special  Term  of  this  Court  for  the  transaction  of  ex 
parte  business,  to  be  held  on  the  first  Monday  of  each  month,  and 
to  continue  to  and  including  the  Saturday  prior  to  the  first  Mon- 
day of  the  following  month.  Court  shall  open  at  10  o'clock  in 
the  morning  and  shall  continue  in  session  until  4  o'clock  in  the 
afternoon,  except  Saturday,  on  which  day  the  Court  may  be 
adjourned  at  12  o'clock  noon,  and  shall  be  open  every  day  in 
the  year  except  Sundays  and  legal  holidays.  This  Special  lerm 
shall  be  known  as  Special  Term,  Part  II.  The  Justice  assigned 
to  Special  Term,  Part  II,  shall  also  attend  to  the  drawing  of 
jurors  for  the  Trial  Terms  of  the  City  Court. 

Nature,  of  motions  and  proceedings  to  be  determined  at  the 
Special  Term  for  ex  parte  business.— Application  for  all  court 
orders,  ex  parte  or  by  consent,  or  where  notice  is  not  required 
or  has  been  waived,  must  he  made  to  Special  Term,  Part  II.  All 
applications  for  judgment  in  actions  where  the  defendant  has 
failed  to  appear  or  has  waived  notice  of  motion  for  judgment 
or  has  consented  thereto  shall  be  made  to  Special  Term,  Part  II. 
All  orders  for  the  examination  of  parties  or  witnesses  in  sup- 
plementary proceedings  or.  to  perpetuate  testimony  or  for  the 
examination  of  parties  befpre  trial  shall  be  made  returnable 
before  the  Justice  assigned  to  hold  Special  Term,  Part  II.  No 
ex  parte  order  of  reference  in  supplementary  proceedings  will 
be  made  by  this  Court  or  any  justice  thereof. 

RULE  XL 

No  extension  of  time  to  answer  for  more  than  two  days  will 
be  granted,  unless  upon  notice  to  plaintiffs  attorney. 

RULE  XII. 

The  clerk  assigned  to  Special  Term  for  Litigated  Motions  and 
Chambers  shall  prepare  a  motion  calendar  for  each  day  of  the 
term,  other  than  Saturdays-,  and  place  thereon  all  causes  in 
which  notes  of  issue  have  been  filed,  not  later  than  4  P.  M.  of  the 
day  previous  to  the  return  day  of  the  motion,  and  furnish  a 
copy  thereof  to  the  New  York  Law  Journal  for  publication.  The 
justice  presiding  at  Special  Term  may  add  to  the  calendar,  on  a 
day  for  which  it  is  noticed,  any  motion  not  appearing  thereon. 
Motion  must  be  made  returnable  at  10  a.  m.,  at  which  hour  the 
calendar  will  be  called  and  defaults  noted. 

RULE  XHI. 

Orders  in  supplementary  proceedings,  to  punish  a  judgment 
debtor  for  contempt,  shall  not  be  made  returnable  in  less  than 
three  days  from  the  time  of  service  thereof. 

RULE  XIV. 

Calendar  practice;  Trial  Calendar;  Day  Calendar;  equity  causes. 
— At  least  eight  days  before  the  first  Monday  of  a  trial  term  or 
whenever  the  justice  assigned  to  Trial  Term,  Part  I,  shall  direct, 
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the  calendar  clerk  shall  prepare  a  Trial  Calendar  containing  so 
many  of  the  pending  causes  on  the  General  Calendar  as  the 
justice  holding  the  Trial  Term,  Part  I,  shall  direct,  and  such 
Trial  Calendar  shall  be  posted  in  the  calendar  clerk's  office  and 
published  in  the  New  York  Law  Journal  four  days  preceding  the 
day  set  for  filing  the  notice  hereinafter  mentioned.  Any  party 
to  a  cause  appearing  on  such  Trial  Calendar  may  serve  notice  on 
the  calendar  clerk  and  on  the  attorneys  for  the  other  parties  to 
the  cause  at  or  before  4  o'clock  on  a  day  to  be  set,  following  not 
less  than  four  days. after  the  first  publication  of  the  calendar 
in  the  Law  Journal,  to  the  effect  that  the  cause  is  to  be  marked 
ready  for  trial,  but  if  no  party  shall  serve  such  notice  the  cause 
shall  be  marked  off  and  restored  to  the  General  Calendar  and 
shall  not  be  again  published  upon  a  Trial  Calendar  until  the  last 
number  of  such  calendar  which  is  marked  ready  shall  have  been 
reached  on  the  Day  Calendar  for  trial.  Causes  appearing  more 
than  three  times  upon  the  said  Trial  Calendar  shall,  unless  such 
notice  is  served,  be  placed  upon  such  future  Trial  Calendar  as 
the  justice  assigned  to  Part  I,  Trial  Term,  may  designate. 
(Paragraph  amended  October  8,  1912,  June  2,  1914,  in  effect 
September   1,  1914.) 

Day  Calendar. —  Said  clerk  shall  make  up  a  Day  Calendar  for 
each  day  from  the  causes  for  which  a.  notice  is  served  as  afore- 
said, upon  which  shall  be  placed  all  such  causes  marked  ready 
from  the  previous  Trial  Calendars  or  remaining  undisposed  of 
from  Trial  Calendars  theretofore  posted  and  published.  Such 
Day  Calendar  *shall  be  called  at  Trial  Term,  Part  1,  of  this  court 
at  9:45  a.  M.  each  day.  Three  causes  therefrom  shall  be  assigned 
to  each  of  the  several  trial  parts,  except  Parts  II,  III,  and  IV,  for 
trial.  (Paragraph  amended  June  2,  1914,  in  effect  September  1, 
1914.) 

Equity  causes  for  the  foreclosure  of  mechanic's  liens,  and  in 
the  nature  of  interpleader,  shall  be  placed  upon  the  Equity 
Calendar  upon  five  days'  notice  of  trial  and  upon  filing  a  note  of 
issue  therefor  with  the  calendar  clerk.  Causes  shall  be  placed 
on  such  calendar  in  the  order  in  which  notes  of  issue  are  received. 
Such  calendar  shall  be  called  in  Trial  Term,  Part  III,  on  the 
second  Monday  of  each  term  and  the  causes  thereon  shall  be 
assigned  for  trial  during  the  two  latter  weeks  of  the  term  at 
Trial  Term,  Part  IV.  All  applications  for  postponement  or  delay 
of  the  trial  of  equity  causes  shall  be  governed  by  the  rules 
.applicable  to  causes  on  the  Trial  Term  Calendar.  (Paragraph 
added  June  2,  1914;  and  new  paragraph  substituted  December  7, 
1915,  in  effect  January  1,  1916.) 

When  a  cause  thus  set  down  on  the  Call  Calendar  on  any 
TViday  as  "ready"  appears  upon  the  Day  Calendar,  it  must  be 
tried  or  go  to  the  foot  of  the  General  Calendar,  unless  it  appears 
by  affidavit  to  the  satisfaction  of  the  justice  calling  the  Day  Cal- 
endar that  the  trial  cannot  with  justice  to  one  of  the  parties 
proceed.    The  court  may  then  by  order  set  the  cause  down  for 
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trial  on  another  day  in  the  term  or  place  the  cause  on  a  subse- 
quent Trial  Calendar. 

In  no  event  shall  a  cause  on  the  Day  Calendar  be  passed  from 
day  to  day  on  account  of  the  engagement  of  counsel  for  more 
than  two  days.  Not  more  than  two  causes  shall  be  held  "  ready  " 
on  the  Day  Calendar  for  one  counsel,  in  addition  to  the  cause  in 
which  he  is  engaged,  and  in  all  causes  the  counsel  who  is  to  try 
the  same  must  be  designated,  if  required  by  the  court,  on  the  call 
of  the  day  calendar.  Actions  in  which  new  trials  are  ordered 
will,  upon  application  to  the  Special  Term  for  Litigated  Motions, 
upon  two  days'  notice,  be  placed  upon  the  Trial  Calendar  without 
filing  a  new  note  of  issue. 

RULE  XV. 

Miscellaneous;  fees  paid  to  the  clerk  not  returnable. —  Fees 
paid  upon  filing  notes  of  issue  are,  so  soon  as  they  reach  the 
hands  of  the  clerk,  in  the  constructive  possession  of  the  city  of 
New  York;  and  it  is  made  the  official  duty  of  that  clerk  to  pay 
them,  with  other  lawful  fees  collected  by  virtue  of  his  office,  into 
the  city  treasury. 

RULE  XVI. 

Special  rules  concerning  the  duties  and  obligations  of  the  clerk 
of  the  City  Court  of  the  City  of  New  York.— 1.  The  clerk,  on 
assuming  office,  shall  make  and  file,  in  duplicate,  his  oath  of 
office,  one  of  which  duplicates  shall  be  filed  in  the  office  of  the 
eity  clerk,  and  the  other  in  the  clerk's  office  of  this  Court,  and 
give  a  bond  as  now  prescribed  by  law. 

2.  The  clerk,  or,  in  his  absence,  the  deputy,  shall  make  state- 
ments in  writing,  duly  verified  by  his  oath,  of  all  moneys  received 
for  fees  or  otherwise  by  him  as  said  clerk,  and  shall  pay  into  the 
finance  department  of  the  city  of  New  York  all  such  moneys  so 
received  by  him  for  the  use  of  or  belonging  to  the  city,  as 
required  by  law;  and  these  acts  shall  be  done  once  in  each  and 
every  month,  and  a  duplicate  of  such  statements  in  writing,  also 
duly  verified,  shall  be  at  the  same  time  delivered  to  the  chief 
justice  of  this  Court,  or,  in  his  absence,  to  the  justice  then  pre- 
siding at  the  Special  Term,  Part  II,  accompanied  by  a  voucher 
from  the  said  finance  department,  showing  that  such  money  has 
been  actually  so  paid  over  after  the  auditing  and  approval  of  the 
monthly  statement  by  the  department. 

RULE  XVII. 

Complaint  dismissed  at  Trial  Term;  restoration. —  Where  a 
complaint  is  dismissed,  or  an  inquest  allowed,  at  a  Trial  Term, 
the  cause  will  not  be  restored  on  consent  of  the  parties;  but  the 
facta  may  be  presented  to  the  justice  presiding  in  the  part  where 
the  cause  was  disposed  of,  or  at  the  Special  Term,  by  motion  for 
action  thereon. 
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RULE  XVIII. 

Papers  to  be  filed  must  bear  index  number.— The  clerk  of  the 
City  Court  of  the  city  of  New  York  is  hereby  authorized  to  in- 
augurate and  maintain  in  his  office  an  alphabetical  index  of  the 
actions  and  special  proceedings  commenced  in  the  City  Court, 
which  shall  be  numbered  consecutively  for  the  year  in  which  such 
action  or  special  proceeding  is  commenced,  and  each  pleading, 
order,  affidavit,  judgment,  final  order  or  other  paper  filed  in  such 
action  or  special  proceeding  shall  be  filed  under  the  same  number, 
so  that  in  the  index  book  provided  for  that  purpose  the  record 
of  the  filing  shall  appear.  After  the  action  or  special  proceeding 
shall  have  received  a  number  each  paper  filed  therein  shall  have 
indorsed  thereon  the  number  assigned  thereto,  and  the  clerk  is 
authorized  to  refuse  to  receive  or  file  any  such  pleading,  order, 
affidavit  or  other  paper,  including  the  judgment  roll  or  final 
order,  upon  which  such  number  does  not  plainly  appear. 

RULE  XDL 

Settlement  of  orders  on  remittitur. — At  least  three  days'  notice 
of  settlement  of  all  orders  upon  remittiturs  from  the  Appellate 
Term  anjl  Appellate  Division,  Supreme  Court,  shall  (be  given 
before  presenting  the  same  for  signature  and  entry.        *.,  • 
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RULES  OF  THE  MUNICIPAL  COURT  OF  THE  CITY  OF  NEW 

YORK. 

(Adopted    and    duly   approved    pursuant    to    section    8    of    the 

Municipal  Court  Code.) 


RULE  L 

Court  shall  open  at  0  o'clock  in  the  forenoon.  At  least  one 
of  the  justices  shall  be  in  attendance  until  4  o'clock  in  the  after- 
noon. On  Saturdays  one  justice  shall  be  in  attendance  between 
the  hours  of  ID  o'clock  in  the  forenoon  and  12  o'clock  noon  in 
each  borough  in  a  district  to  be  designated  by  the  board  of 
justices  for  the  transaction  of  such  business  as  may  be  deter- 
mined by  a  justice  of  this  court.  During  the  months  of  July 
and  August,  court  shall  be  held  on  such  days  as  the  justice  pre- 
siding in  each  district  may  designate. 

RULE  II. 

In  a  district  where,  more  than  one  part  has  been  established 
the  trial  calendar  shall  be  called,  and  precepts  in  summary  pro- 
ceedings, orders  to  show  cause  and  notices  of  motion  shall  be 
returnable  in  part  one.  The  call  of  the  calendar  shall  precede 
the  transaction  of  any  other  business.  Motions  shall  be  heard 
immediately  after  the  call  of  the  calendar. 

rule  in. 

The  clerk  in  each  district  shall  prepare  a  daily  trial  calendar 
which  shall  be  posted  in  the  clerk's  office  two  days  in  advance. 
Causes  shall  be  placed  on  the  trial  calendar  according  to  their 
dates  of  issue.  Adjourned  causes  shall  be  placed  on  a  subsequent 
trial  calendar  in  the  order  in  which  they  have  been  adjourned. 

RULE  IV. 
Causes   shall   appear  on  the   trial   calendar  in   the   following 
order: 

(a)  Causes  in  which  judgments  on  default  in  pleading  must  be 
rendered  on  application  to  the  court. 

(b)  Actions  for  wages. 

(c)  Other  actions  in  which  the  amount  claimed  does  not  exceed 

fifty  dollars. 
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(d)  Summary  proceedings  to  recover  possession  of  real  property. 

(e)  Hearings  on  objections  taken  under  sections  88  and  89  of 
the  Municipal  Court  Code. 

(f)  Causes  marked  for  a  preference  by  the  court  on  a  preceding 
day. 

(g)  Actions  on  a  written  instrument  for  the  payment  of  money 
onlv. 

(h)   Causes,  not  hereinabove  enumerated,   appearing   for  the 
first  time  on  the  trial  calendar, 
(i)  Adjourned  actions  in  causes  not  hereinabove  enumerated. 

RULE  V. 

Causes  shall  be  tried  in  the  order  in  which  they  appear  on  the 
calendar  unless  otherwise  directed  by  the  court;  and  in  a  district 
where  more  than  one  part  is  held,  the  justice  calling  the  trial 
calendar  shall  assign  causes  for  trial  to  a  disengaged  part  in  the 
order  in  which  they  appear  on  the  calendar. 

RULE  YL 

Where  the  plaintiff  can  recover  judgment  upon  the  defendant's 
default  in  pleading  only  upon  the  application  to  the  court,  the 
clerk,  providing  the  plaintiff  appears  in  person,  shall  place  the 
cause  upon  the  calendar  on  a  day  not  less  than  three  nor  more 
than  five  days  after  the  expiration  of  the  time  within  which  the 
defendant  might  have  appeared,  and  shall  notify  the  plaintiff  by 
mail  of  the  date.  Where 'the  plaintiff  has  appeared  by  attorney 
the  clerk  shall  place  such  cause  upon  the  trial  calendar  for  a  day 
to  be  fixed  by  the  attorney  in  a  notice  to  be  filed  with  the  clerk, 
such  date,  however,  to  be  not  less  than  three  days  from  the 
filing  of  the  notice  unless  otherwise  directed  by  the  court. 

rule  vn. 

Where  the  defendant  does  not  appear  by  attorney,  he  must 
at  the  time  of  answering  give  his  address  in  writing  to  the  clerk. 


RULE  YIIL 

If  the  summons,  or  the  sjummons  and  complaint,  is  not  filed  in 
the  office  of  the  clerk  as  provided  by  subdivision  3  of  section  22 
or  by  section  23  of  the  Municipal  Court  Code,  the  defendant  may 
within  the  time  limited  for  joining  issue,  on  complying  with  sub- 
division 3  of  section  78  of  the  Municipal  Court  Code,  file  the 
copy  of  the  summons,  or  of  the  summons  and  complaint  served 
upon  him,  together  with  an  affidavit  of  such  service.  Upon  the 
request  of  the  defendant  the  clerk  must  thereupon  dismiss  the 
action  and  in  a  proper  case  tax  costs  on  such  dismissal,  or  the 
defendant  may  have  other  appropriate  relief. 
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RULE  IX. 

There  shall  be  in  each  district  a  calendar  of  causes  reserved 
generally  on  which  calendar  the  clerk,  unless  otherwise  directed 
by  the  court,  shall  place  any  cause  after  the  same  shall  have 
been  three  times  on  the  trial  calendar.  Any  cause  may  be 
placed  on  such  calendar  by  consent,  or  upon  stipulation  of  the 
parties.  Causes  may  be  restored  to  the  trial  calendar  on  three 
days'  notice,  or  on  consent  of  the  parties,  for  a  day  to  be  fixed 
by  the  court.  Before  an  action  shall  be  dismissed  by  the  court 
pursuant  to  section  126  of  the  Municipal  Court  Code  the  clerk 
ahall  give  such  notice  to  the  parties  as  the  court  may  direct. 

RULE  X. 
The  defendant's  time  to  move  or  answer  pursuant  to  sub- 
division five  of  section  78  of  the  Municipal  Court  Code  shall  not 
be  extended  by  an  ex  parte  order  for  more  than  three  days, 
and  when  said  time  shall  have  been  extended  by  stipulation  or 
order  for  three  days  or  more,  no  further  time  shall  be  granted 
by  order,  except  upon  notice  to  the  adverse  party  of  the  appli- 
cation for  such  order. 

RULE  XI. 
A  consent  giving  the  court  further  time  to  render  judgment 
or  decide  a  motion  as  provided  in  section  119  of  the  Municipal 
Court  Code  must  be  in  writing  or  noted  upon  the  minutes  of 
the  trial.         ' 

RULE  XII. 

(a)  Motions  may  be  brought  on  for  hearing  on  not  less  than 
three  days'  notice  unless  otherwise  directed  by  the  court. 

(b)  Ex  parte  applications  may  be  made  to  and  granted  by 
any  justice.  The  affidavit  shall  state  whether  any  previous 
application  has  been  made  for  such  order,  and  if  made,  to  what 
justice  and  what  order  or  decision  was  made  thereon  and  what 
new  facts,  if  any,  are  claimed  to  be  shown. 

rule  xm. 

All  papers  in  actions  or  proceedings  shall  be  submitted  to  the 
clerk  of  the  district  in  which  such  actions  or  proceedings  are 
pending  and  it  shall  be  the  duty  of  the  clerk  to  forward  such 
papers  promptly  to  the  justice  to  whom  they  are  to  be  submitted. 

RULE  XIV. 

The  endorsement  of  the  name  and  address  of  the  attorney  on 
the  summons,  pleading  or  any  other  paper  filed  in  an  action  shall 
be  deemed  an  appearance  within  the  meaning  of  section  164  of 
the  Municipal  Court  Code. 

RULE  XV. 

All  copies  of  "papers  which  are  to  be  included  on  the  return 
on  appeal  and  prepared  by  the  appellant  as  provided  by  rule 
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four  of  the  rules  of  the  Appellate  Term,  for  the  hearing  of 
appeals  from  the  City  Court  of  the  city  of  New  York  and  from 
the  Municipal  Court  in  the  Boroughs  of  Manhattan  and  the 
Bronx,  shall  be  furnished  by  the  appellant  to  the  clerk  at  the  time 
of  filing  the  written  notice  provided  for  in  section  161,  subdivision 
one  of  the  Municipal  Court  Code. 

RULE  XVI. 

In  case  of  the  death  or  disability  or  prolonged  absence  from 
the  city  of  a  justice  the  case  on  appeal  may  be  settled  by  the 
justice  presiding  in  part  one  in  the  district  in  which  the  judg- 
ment was  entered  with  the  same  force  and  effect  as  if  he  had 
tried  the  case. 

rule  xvn. 

Precepts  in  summary  proceedings  must  be  filed  at  least  one 
day  before  the  return  day  thereof,  unless  by  direction  of  the 
court  they  are  made  returnable  on  the  same  day  as  issued,  or 
the  day  after. 

RULE  XVIII. 

It  shall  be  the  duty  of  the  secretary  of  the  Board  of  Justices 
to  safely  keep  in  his  possession,  as  public  records,  all  papers, 
documents  or  records  which  he  is  required  by  law  or  by  the  rules 
or  resolutions  of  the  Board  of  Justices  to  keep,  which  records 
shall  be  open  for  public  inspection. 

RULE  XIX. 

The  office  of  the  clerk  shall  open  at  8:45  o'clock  in  the  fore- 
noon of  each  day  and  shall  remain  open  for  the  transaction  of 
business  until  4  o'clock  in  the  afternoon,  excepting  Saturdays, 
when  the  office  shall  close  at  noon,  and  the  months  of  July  and 
August,  during  which  months  the  office  shall  close  at  2  o'clock 
in  the  afternoon.  The  clerks  and  other  employees  shall  report 
for  duty-  promptly  at  the  places  to  which  they  are  assigned  at  8 :  45 
o'clock  in  the  forenoon  of  each  day  and  shall  be  in  attendance 
until  the  close  of  the  office  or  such  later  time  as  may  be  required 
to  complete  the  business  of  the  day,  or  as  the  court  may  from 
time  to  time  direct. 

RULE  XX. 

* 

(a)  The  duties  of  the  deputy  clerks,  assistant  clerks,  and  other 
employees  shall  be  designated  by  the  clerk  in  conformity  with 
the  statutes  and  the  rules  of  this  court  and  subject  to  the 
approval  of  the  justices  of  the  district  to  which  they  are  assigned 
or  a  majority  of  them. 

(b)  The  attendants  shall  while  on  duty  wear  such  uniforms 
and  badge**  as  may  be  prescribed  by  the  Board  of  Justices.  The 
interpreter  shall  wear  an  official  badge  during  the  sessions  of  the 
court. 
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fc)  The  stenographer  shall  be  in  attendance  during  the  ses- 
sions of  the  court  and  at  such  other  times  and  places  as  the 
justice  to  whom  he  is  assigned  may  direct. 

(d)  It  shall  be  the  duty  of  the  attendants  to  maintain  order 
in  and  about  the  court  and  the  offices  thereof  and  perform  such 
other  duties  in  .connection  with  the  work  of  the  court  as  the 
justices  shall  require. 

(e)  The  clerk  shall  each  month,  at  such  time  and  in  such  man- 
ner as  required  by  law  and  the  rules  of  the  finance  department 
of  the  city  of  New  York,  pay  all  moneys  received  by  him  for  the 
use  of  or  on  behalf  of  the  city  during  the  preceding  month  to  the 
Comptroller  of  the  city  of  New  York.  A  summary  of  such 
receipts  and  a  detailed  statement  of  the  business  of  the  court  for 
the  preceding  month  shall  be  filed  with  the  secretary  of  the  Board 
of  Justices  not  later  than  the  fifth  day  of  the  following  month. 

(f)  The  clerk  in  each  district  shall  keep  account  of  the  moneys 
received  by  him  and  from  day  to  day  shall  deposit  such  moneys 
in  such  bank  as  the  Comptroller  of  the  city  of  New  York  may 
designate. 

RULE  XXI. 

The  clerk  in  each  district  shall  keep  the  following  books  and 
make  therein  the  entries  hereinbelow  directed: 

(a)  Books  to  be  known  as  the  current  docket  books.  Each 
page  in  each  book  shall  be  numbered  in  a  series  of  consecutive 
cumbers  for  each  year  and  shall  be  devoted  to  one  action.  On  the 
page  so  numbered  the  clerk  shall  enter  the  title  of  the  action 
with  the  names  of  the  plaintiff  and  defendant  and  attorneys  in 
full,  and  in  chronological  order  the  dates  of  filing  the  summons 
and  pleadings,  and  the  verdict,  judgment,  or  other  disposition  of 
the  action  as  of  the  date  of  rendering  thereof;  also  all  orders  in 
the  action,  and  the  date  of  the  appeal,  if  any,  together  with  the 
disposition  thereof.  Specific  entries  shall  be  made  of  the  judg- 
ment, the  costs  and  disbursements  as  taxed  and  the  prospective 
disbursements  together  with  the  execution,  if  issued,  or  transcript, 
if  given,  and  any  other  matter  affecting  the  judgment.  All 
entries  shall  be  made  in  the  action  on  the  same  page  of  the 
docket,  except  in  actions  where  the  entries  are  so  voluminous  as 
to  require  one  or  more  additional  pages,  in  which  case  the  entries 
shall  be  continued  under  the  same  number  upon  other  pages  of 
that,  or  a  subsequent  docket  book,  references  thereto  being  noted 
at  the  end  of  the  first  and  all  additional  pages. 

(b)  An  alphabetical  index  of  all  actidhs  entered  in  the  cur- 
rent docket  books  during  any  year  shall  be  indexed  in  the  name 
of  the  plaintiff,  or  where  there  is  more  than  one  plaintiff  in  the 
name  of  the  plaintiff  whose"  name  first  appears  on  the  summons. 
The  serial  number  of  the  action  as  it  appears  in  the  current  docket 
book  shall  be  entered  opposite  the  name  indexed. 

(c)  An  alphabetical  index  of  all  judgments  entered  in  the 
current  docket  books,  on  which  an  execution  is  issuable.  The 
judgments  shall  be  indexed  in  the  name  of  the  judgment  debtor; 
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or  where  there  is  more  than  one  judgment  debtor,  in  the  name 
of  each  judgment  debtor.  The  name  or  names  of  the  judgment 
creditor  or  creditors  shall  be  entered  opposite  the  name  of  each 
judgment  debtor.  The  serial  number  and  year  of  the  action  in 
which  the  judgment  was  rendered  shall  be  entered  opposite  the 
name  indexed. 

(d)  A  docket  book  of  summary  proceedings  in  which  shall  be 
entered  the  date  of  the  precept,  the  time  of  its  return,  the  date 
of  filing  of  other  pleadings,  the  particulars  of  the  final  order,  the 
date  of  the  issuing  of  a  warrant  and  to  whom  the  same  was  issued, 
the  return  thereof  and  the  particulars  of  such  return.  Such 
docket  book  shall  contain  an  index  of  each  proceeding  to  be 
entered  in  the  name  of  the  petitioner.  The  requirements  as  to 
indexing  and  numbering  for  actions  shall  not  apply  to  summary 
proceedings. 

RULE  XXTT. 

It  shall  be  the  duty  of  the  clerk  to  enter  upon  the  general 
calendar  provided  for  by  section  96  of  the  Municipal  Court  Code 
the  date  on  which  each  cause  is  placed  upon  said  general  calendar 
and  the  date  upon  which  it  shall  first  be  placed  on  the  trial 
calendar,  together  with  the  serial  number  of  the  cause. 

RULE  XXIII. 

Jhe  clerk  shall  upon  receipt  of  the  first  paper  of  an  action  to 
be  filed  in  his  office  stamp  the  same  upon  the  front  page  with 
one  of  a  series  of  consecutive  numbers  and  the  proper  year  and 
immediately  make  an  entry  in  the  current  docket  book  as  pro- 
vided by  rule  twenty-one.  All  papers  thereafter  to  be  filed  in  the 
action  shall  bear  the  same  number  and  year  as  the  first  paper  filed 
as  aforesaid.  Each  number  shall  constitute  a  part  of  the  title  of 
such  action.  After  the  action  shall  have  received  a  number 
the  clerk  is  authorized  to  refuse  to  receive  or  file  any  paper  upon 
which  the  number  and  year  assigned  thereto  does  not  plainly 
appear.  Whenever  a  paper  appertaining  to  any  action  begun 
prior  to  the  first  day  of  September,  1915,  is  filed  with  the  clerk, 
the  clerk  shall  upon  receipt  of  such  paper  stamp  the  same  on  the 
front  page  with  a  number,  and  the  year,  and  shall  make  such 
entries  in  the  current  docket  book  for  that  year  as  if  such  paper 
were  the  first  paper  filed  in  the  action,  and  the  clerk  shall  stamp 
or  indorse  that  number  upon  every  paper  in  said  action  thereto- 
fore filed  in  his  office,  and  shall  make  the  proper  entries  in  the 
docket  book  in  the  same  manner  as  if  such  docketing  had  been 
begun  with  the  first  paper  in  such  action. 

RULE  XXIV. 

Whenever  a  cause  of  action  and  all  papers  relating  thereto  are 
transferred  from  one  district  to  another,  the  clerk  in  the  district 
to  which  the  action  has  been  transferred  shall  stamp  the  same 
with  a  serial  number  and  the  year,  as  if  it  were  the  first  paper  filed 
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in  his  office  and  shall  make  proper  entries  in  the  current  docket 
book,  as  if  such  docketing  had  been  begun  with  the  first  paper  in 
such  action.  Where  an  action  shall  be  transferred  from  one  dis- 
trict to  another  for  trial  only,  the  clerk  of  the  district  to  which 
the  cause  shall  have  been  transferred  for  trial  shall  not  stamp  the 
papers  with  any  serial  number  nor  make  any  entries  in  the  cur- 
rent docket  book,  but  shall  make  an  appropriate  minute  upon  the 
general  or  trial  calendar  and  shall  after  the  conclusion  of  the  , 

trial  upon  the  rendering  of  the  verdict  or  receipt  of  the  justice's  r 

decision  forthwith  remit  all  the  papers  in  the  action  to  the  clerk 
of  the  district  from  which  the  same  has  been  transferred.  ^ 

RULE  XXV. 

The  notice  of  the  filing  of  an  appeal  as  provided  by  section  157 
of  the  Municipal  Court  Code  shall  be  given  by  the  clerk  immedi- 
ately upon  the  filing  thereof  by  mailing  a  prepaid  postal  card,  to 
the  attorney  for  the  respondent,  addressed  to  his  office,  or  where 
the  respondent  has  not  appeared  by  attorney,  to  the  respondent 
at  his  address.  A  minute  of  the  mailing  of  such  notice  shall  be 
entered  in  the  current  docket  book. 

RULE  XXVI. 

a.  The  stenographer's  minutes  of  the  trial  shall  be  transcribed 
and  typewritten  on  such  paper  and  in  such  manner  so  as  to  con- 
form with  the  rules  in  thaf  respect  which  may  from  time  to  time 
be  adopted  by  the  Appellate  Terms  for  the  First  and  Second 
Departments,  respectively. 

(b)  The  fees  of  the  stenographer  for  a  transcript  of  his  minutes 
pursuant  to  section  177  of  the  Municipal  Court  X^ode  shall  be 
deposited  with  the  clerk  of  the  district  where  the  action  or  pro- 
ceeding is  pending,  who  upon  filing  of  the  transcript  shall  pay  the 
amount  deposited  to  the  stenographer.  The  deposit  must  be  made 
by  the  appellant  within  five  days  after  the  filing  of  the  notice  of 
appeal  as  provided  by  section  157  of  the  Municipal  Court  Code, 
and  within  ten  days  after  such  deposit  the  stenographer  must 
file  the  transcript  of  his  minutes  with  the  clerk. 

i 

RULE  xxvn. 

Where  a  demand  for  a  transfer  of  an  action  to  the  proper  dis- 
trict has  been  filed  in  accordance  with  subdivision  2  of  section 
17  of  the  Municipal  Court  Code  the  application  for  the  transfer 
must  be  made  to  the  court  on  notice  to  the  plaintiff. 

RULE  xxvm. 

Where  two  or  more  defendants  are  joined  in  an  action  the 
plaintiff  shall  file  the  summons  or  the  summons  and  complaint  * 
with  proof  of  service  upon  the  first  defendant  served  as  required 
by  subdivision  3  of  section  22'  of  the  Municipal  Court  Code  and 
shall  file  proof  of  service  upon  the  other  defendants  within  two 
days  after  service  upon  each  of  them. 
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RULE  XXIX. 

Where  the  clerk  is  required  to  enter  judgment  forthwith  upon 
the  defendant's  failure  to  answer  pursuant  to  section  80  of  the 
Municipal  Court  Code,  the  plaintiff  may  at  any-  time  before  entry 
of  judgment  file  with  the  clerk  a  request  in  writing  not  to  enter 
judgment  against  one  or  more.defendants  specified  in  said  request. 
Upon  the  filing  of  such  a  request  entry  of  judgment  shall  be  post- 
poned until  the  filing  of  a  further  request  to  enter  judgment. 

RULE  XXX. 

Where  the  clerk  upon  defendant's  failure  to  answer  must  ascer- 
tain the  amount  due  to  the  plaintiff  before  entry  of  judgment  as 
required  by  section  80  of  the  Municipal  Court  Code,  the  plaintiff 
shall  file  a  statement  setting  forth  the  factB  constituting  the 
cause  of  action.  The  statement  must  be  made  by  the  affidavit 
of  the  person  specified  in  section  525  of  the  Code  of  Civil 
Procedure. 

RULE  XXXI. 

Where  a  notice  of  special  appearance  is  filed  pursuant  to  sub- 
division 8  of  section  78  of  the  Municipal  Court  Code  the  hearing 
shall  be  brought  on  in  the  manner  provided  by  section  95  of  said 
code  for  bringing  a  cause  on  for  trial. 

RULE  XXXII. 

The  notice  of  trial  required  by  section  !K>  of  the  Municipal 
Court  Code  to  be  filed  with  the  clerk,  must  be  so  filed  at  least 
three  days  before  the  date  fixed  for  trial. 

RULE  XXXIII. 

Where  both  parties  appear  by  attorney,  copies  of  all  pleadings, 
notices,  demands  and  other  papers  in  an  action,  which  are  re- 
quired to  be  filed  with  the  clerk,  shall  be  served  by  the  attorney 
filing  the  same  upon  the  attorney  for  the  adverse  party*  with 
notice  of  the  date  of  filing,  within  one  day  of  the  date  of  such 
filing. 

RULE  XXXIV. 

The  security  for  costs  which  plaintiff  may  be  required  to  give, 
as  prescribed  in  title  3  of  chapter  21  of  the  Code  of  Civil  Pro- 
cedure, shall  be  in  such  amount  as  the  court  or  a  justice  thereof 
may  direct,  but  in  no  case  less  than  twenty-five  dollars.  An  order 
to  give  additional  security  may  be  made  by  the  court  on  notice, 
from  time  to  time,  as  provided  in  section  3270  of  the  Code  of 
Civil  Procedure. 
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ARBITRATION  AND  CONCILIATION  RULES  IN  THE  MUNICI- 
PAL COURT  OF  THE  CITY  OF  NEW  YORK. 

Pursuant  to  sub-division  six  of  section  six  and  sub-divisioa  six 
of  section  eight  of  the  Municipal  Court  Code  the  Board  of 
Justices  of  the  Municipal  Court  of  the  City  of  New  York  hereby 
establish  a  system  of  arbitration  and  adopt  the  following  rules: 

RULE  I. 

The  parties  to  any  controversy,  except  infants  and  incom- 
petents, may  submit  the  same  for  arbitration  to  a  Justice  of  this 
court  or  to  any  other  person  upon  whom  they  shall  agree. 

RULE  n. 

The  persons  desiring  an  arbitration  shall  sign  a  consent  which 
shall  contain  the  name  of  the  arbitrator,  a  brief  recital  of  the 
nature  of  the  controversy  to  be  determined  and  a  statement 
that  they  will  abide  by  these  rules.  The  consent  must  be  filed 
with  the  clerk  of  one  of  the  districts,  which  district  Bhall  be 
the  proper  district  for  all  further  proceedings,  and  a  copy  thereof 
shall  be  given  by  the  parties  to  the  arbitrator. 

RULE  III. 

The  arbitrator  shall  forthwith  proceed  to  hear  the  controversy. 
He  shall  not  be  bound  by  the  rules  of  evidence,  but  may  receive 
such  evidence  as  seems  to  him  equitable  and  proper.  Either 
party  may  be  represented  by  counsel,  but  no  record  of  the  pro- 
ceedings before  the  arbitrator  shall  be  kept.  No  expense  snail 
be  incurred  by  him  except  upon  the  consent  in  writing  of  the 
parties. 

RULE  IY. 

After  the  first  hearing  neither  party  may  withdraw  from  the 
arbitration  unless  both  parties  consent  to,  or  the  arbitrator 
directs  a  discontinuance  of  the  proceeding. 

RULE  V. 

The  arbitrator  shall  make  his  award  in  writing  and  file  the 
tame  forthwith,  together  with  his  opinion,  if  any,  with  the 
clerk  of  the  proper  district.  Unless  both  parties  file  a  request 
in  writing  not  to  enter  judgment,  the  clerk  shall  within  two 
days  after  the  filing  of  the  award  enter  judgment  in  accordance 
therewith,  provided  the  award  has  been  filed  within  thirty 
days  from  the  date  of  filing  the  consent.  The  time  within 
which  the  clerk  shall  enter  judgment  may  be  extended  by  a 
stipulation  in  writing  for  a  further  period  of  not  to  exceed 
thirty  days. 

RULE  VI. 

The  clerk  in  each  district  shall  keep  a  docket  wherein  proper 
entries  of  all  proceedings  shall  be  made. 
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rule  vn. 

No  fees  or  disbursements  of  any  kind  shall  be  demanded  or 
received,  except  as  hereinabove  provided. 

Forms. —  The  consent,  award  and  judgment  must  be  in  sub- 
stantially the  following  form,  the  blanks  being  properly  filled: 

Consent. —  Municipal  Court  of  the  City  of  New  York.  Bor- 
ough of   ,   . . District. 

We,    residing       at    and    

residing  at hereby  designate as  arbitrator 

to  hear  and  determine  the  following  controversy  existing  between 
us,  viz: 

We  agree  that  the  arbitrator  proceed  in  accordance  with  the 
rules  of  the  Municipal  Court  of  the  City  of  New  York  and  do 
hereby  declare  that  we  know  said  rules  and  that  we  will  abide 
by  them. 


Dated  ,  191.. 

Award. —  I, ,  the  arbitrator  appointed  pursuant  to 

a  consent  signed  by   and   and  filed  in  the 

office    of    the    clerk    of    the    Municipal    Court    for    the    

District,  Borough  of ,  on  tne day  of , 

191..  to  hear  and  determine  the  controversy  therein  specified, 
hereby  certify  that  I  have  heard  the  parties  to  said  contro- 
versy and  the  evidence  submitted  by  them  and  find  and  decide 
that 


Dated  New  York,   ,  191.. 

Arbitrator. 

Judgment.—  Upon   the   consent   filed   on    the    day   of 

,  191 . .   and  the  award  of  arbitrator,  filed  on 

the    day   of    ,    191 . . ,   judgment   ia    entered  x 

in    favor    of    against    for    the    sum    of 

dollars  ($ ). 

Dated  ,  191.. 


Clerk. 
x  (or  insert  such  other  judgment  in  accordance  with  the  award). 

Pursuant  to  subdivision  six  of  section  six  and  subdivision  five 
of  section  eight  of  the  Municipal  Court  Code,  the  Board  of 
Justices  of  the  Municipal  Court  of  the  City  of  New  York 
hereby  establish  a  system  of  conciliation  and  adopt  the  follow- 
ing rules 

189* 


MUNICIPAL  COURT  RULES  OF  CITY  OF  NEW  YORK. 

RULE  I. 

Any  person  having  a  claim  which  in  his  opinion  may  be 
adjusted  without  resort  to  an  action  at  law  may  apply  to  the 
clerk  in  any  district  for  the  issuance  of  a  notice  of  conciliation. 

RULE  n. 

The  clerk  shall  immediately  fix  a  date  for  hearing  and  inform 
the  applicant  of  such  date  when  the  request  for  the,  notice  is 
presented  and  shall  forthwith  mail  the  notice  to  the  adverse 
party  at  the  address  given  by  the  applicant.  At  least  three 
days  notice  shall  be  given,  exclusive  of  the  day  of  mailing. 
The  hearing  shall  be  had  in  any  district  which  the  applicant 
may  specify. 

RULE  III. 

Hearings  of  conciliation  shall  be  had  in  each  district  on 
such  day  or  days  of  each  week  as  the  justices  of  each  district 
may  designate.  Where  there  is  more  than  one  part  of  the  court 
established,   the  hearing  shall  be  had  at  Part  I. 

RULE  IV. 

The  cases  in  conciliation  shall  be  heard  informally.  The 
justice  hearing  the  case  shall  endeavor  to  effect  an  amicable 
and  equitable  adjustment  beetween  the  parties.  He  may,  in 
his  discretion,  permit  either  party  to  be  assisted  by  counsel, 
but  no  record  of  the  proceedings  before  him  shall  be  kept.  He 
shall  not  be  bound  by  the  rules  of  evidence,  but  may  receive 
such  evidepce  as  seems  to  him  equitable. 

RULE  V. 

The  Justice  shall  direct  the  clerk  to  make  an  entry  in  the 
docket  hereinafter  referred  to,  of  the  terms  of  the  settlement  or 
of  the  failure  thereof.  No  judgment  or  order  enforceable  by 
process  of  law  shall  be  rendered  or  made  by  the  Justice. 

RULE  VI. 

The  Justice  before  whom  the  hearing  in  conciliation  was  had 
shall  not  take  part  in  any  trial  between  the  same  parties  involv- 
ing the  same  controversy. 

RULE  VII. 

The  clerk  of  each  district  shall  keep  a  docket  wherein  proper 
entries  of  all  proceedings  shall  be  made.  Such  record  may  not 
be  offered  in  evidence  or  referred  to  upon  any  subsequent  trial 
of  the  controversy. 
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RULE  VIII, 

If  the  hearing  is  to  be  had  in  a  district  other  than  wherein 
the  notice  has  been  issued,  the  clerk  issuing  the  notice  shall 
forthwith  notify  in  writing  the  clerk  of  the  district  in  which 
the  hearing  is  set,  of  the  names  of  the  parties,  and  the  dates 
of  mailing  the  notice  and  of  the  hearing. 

RULE  IX. 

Parties  appearing  voluntarily  may  submit  their  controversy  to 
a  Justice  for  conciliation  without  the  issue  of  a  notice,  but  other- 
wise subject  to  these  rules. 

RULE  X. 

No  fees  or  disbursements  of  any  kind  shall  be  demanded  or 
received. 

Form, —  The  notice  of  conciliation  shall  be  in  substantially 
the  following  form,  the  blanks  being  properly  filled: 

Municipal    Court    of    the    City    of    New    York,    Borough    of 

,   District. 

To   

residing  at    having  presented  a  claim 

against  you  for    amounting  to    Dollars, 

you  are  hereby   requested   to   appear   before   a  Justice   of   this 

Court  at  the  Court  House  of  District,  Borough  of 

situated    at     on    the     day    of 

191 . . ,  at m.,  for  the  purpose  of  an  amicable 

adjustment  of  the  controversy. 


Clerk. 
Dated  New  York,   ,191.. 
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fiULES    OF   THE   APPELLATE    TERM    OF   THE    SUPREME 
COURT  IN  THE  FIRST  DEPARTMENT. 

Rules  fob  the  Hearing  of  Appeajls  from  the  City  Court  of 
the  Cmr  of  New  York  and  from  the  Municipal  Court  in 
the  Boroughs  of  Manhattan  and  The  Bronx.  , 

RULE  L 
Terms. —  There  shall  be  a  term  of  the  Supreme  Court  for  the  * 

hearing  of  appeal*  from  the  City  Court  and  the  Municipal  Court 
of  the  City  of  New  York,  in  the  Boroughs  of  Manhattan  and 
The  Bronx  which  shall  commence  on  the  first  Monday  of  October, 
Xovember,  December,  January,  February,  March,  April,  May  and 
June  in  each  year  and  shall  continue  from  day  to  day  during  each 
of  said  months  until  all  appeals  ready  for  hearing  are  heard  and 
disposed  of.  This  term  of  the  court  shall  hold  its  sessions  in  the 
Court  House  in  the  County  of  New  York,  and  shall  be  held  by 
three  Justices  of  the  Supreme  Court,  duly  designated  to  hold 
said  term,  and  shall  be  known  as  the  Appellate  Term. 

RULE  IL 

Appeals. —  The  clerk  of  such  term  of  the  Supreme  Court  shall 
make  up  a  calendar  of  all  appeals  to  be  heard  each  term  and 
publish  the  same  in  the  Law  Journal  at  least  eight  days  before 
the  commencement  of  the  term. 

All  appeals  from  the  City  Court  in  which  the  return  duly 
printed  as  required  by  the  General  Rules  of  Practice  has  been 
duly  filed  with  the  clerk  of  such  term  at  least  ten  days  before  the 
first  day  of  the  term,  with  ten  printed  copies  thereof  and  an 
admission  of  service  or  an  affidavit  showing  the  service  of  three 
printed  copies  upon  the  attorney  for  the  respondent,  shall  be 
placed  upon  such  calendar. 

All  appeals  from  the  Municipal  Court  in  which  the  return 
made  up  as  required  by  Rule  IV  of  this  court  has  been  filed  with 
the  clerk  of  such  term  at  least  ten  days  before  the  commencement 
thereof  shall  be  placed  upon  such  calendar. 

Appeals  shall  be  placed  upon  the  calendar  in  the  order  in  which 
the  same  are  filed  and  shall  continue  thereon  -until  disposed  of. 
An  appeal  may  be  brought  to  a  hearing  upon  notice  by  either 
party  of  not  less  than  eight  days,  which  notice  must  be  filed  as 
provided  by  Rule  V  of  this  court.  If,  after  l>eing  Tegularly 
placed  upon  the  calendar,  neither  party  brings  it  to  a  hearing 
until  after  the  same  has  been  on  the  calendar  for  at  least  two 
terms,  the  court  must  dismiss  the  appeal  unless  it  directs  the 
same  to  be  continued  for  cause  shown. 

If  the  appellant  does  not  appear  upon  the  call  of  the  calendar, 
the  judgment  or  order  appealed  from  shall  be  affirmed.  If  the 
appellant  appears  and  the  respondent  fails  to  appear,  the  appel- 
lant may  either  argue  or  submit  his  case,  but  judgment  of  reversal 
by  default  win  not  be  allowed. 


RULES  OF  APPELLATE  TERM,  FIRST  DEPARTMENT. 

Upon  an  appeal  from  the  City  Court  the  judgment  or  order  of 
the  court  shall  be  entered  in  the  office  of  the  clerk  of  the  Supreme 
Court;  a  certified  copy  of  such  judgment  or  order  shall  be  annexed 
to  the  return  from  the  City  Court,  which  certified  copy  and 
return  shall  be  transmitted  to  the  City  Court  as  required  by 
section  1345  of  the  Code  of  Civil  Procedure. 

Upon  an  appeal'  from  the  Municipal  Court  the  judgment  or 
order  of  the  Appellate  Term  shall  be  entered  in  the  office  of  the 
clerk  of  the  Supreme  Court  in  the  county  embracing  the  district 
of  the  Municipal  Court  from  which  the  appeal  is  taken,  and  a 
certified  copy  thereof  annexed  to  the  return  received  from  the 
Municipal  Court,  which  return  and  certified"  copy  of  the  judg- 
ment or  order  shall  be  returned  to  the  district  of  the  Municipal 
Court  from  which  the  appeal  was  taken. 

NOTES. 

The  placing  of  an  appeal  upon  the  calendar  alone,  does  not 
entitle  an  appeal  to  be  heard.  A  notice  of  argument  must  also 
be  served  and  filed  (see  Rule  V).  Either  party  may  serve  and 
file  a  notice  of  argument.  A  notice  of  argument  once  served  and 
filed  is  sufficient.    Townsend  v.  Keenan,  2  Hilt.  544. 

If  the  appellant  has  served  and  filed  a  notice  of  argument,  and 
has  filed  and  served  his  briefs,  and  does  not  answer  when  the 
case  is  called,  it  will  <be  marked  "  submitted  "  'by  the  Court,  the 
filing  of  the  briefs  being  regarded  as  an  appearance  on  the  part 
of  the  appellant.  At  any  time  after  the  case  appears  upon  the 
calendar,  parties  may,  by  stipulation,  have  the  case  marked 
'*  submitted  "  by  the  clerk  and  thus  avoid  the  necessity  of  appear- 
ing upon  the  call  of  the  calendar.  In  such  cases,  the  'briefs  must 
be  filed  in  accordance  with  Rule  "V."  If  the  appellant  has  filed 
no  briefs,  and  answers  when  the  case  is  called,  the  appeal  will  be 
dismissed,  if  the  respondent  has  sensed  and  filed  a  notice  of  argu- 
ment, otherwise,  the  respondent  cannot  oppose  the  postponement 
of  the  case  by  the  appellant.  If  the  appellant  shows  good  reasons 
for  failure  to  serve  and  file  his  briefs,  the  case  will  be  put  over 
the  term,  on  payment  of  costs,  or  if  the  respondent  consents  to 
accept  the  appellant's  briefs  the  case  may  be  submitted  and  the 
respondent  will  "be  given  time  to  file  his  briefs. 

No  judgment  of  reversal  by  default  will  be  allowed. 

The  decision  of  the  Appellate  Term,  when  handed  down  is 
accompanied  by  a  proper  order  or  judgment  of  the  Court.  In 
appeals  from  the  City  Court,  the  Clerk  causes  the  remittitur  to 
be  sent  to  the  City  Court,  where  the  judgment  or  order  of  the 
Appellate  Term  is  made  the  judgment  or  order  of  that  Court. 
The  City  Court  requires  that  a  notice  of  three  (3)  days  be  given 
before  the  judgment  of  the  Appellate  term  will  be  made  the  judg- 
ment or  order  of  that  Court. 

Upon  the  decision  of  an  appeal  from  the  Municipal  Court,  the 
Clerk  of  the  Appellate  Term  immediately,  sends  the  return  to 
the  Clerk  of  the  district  from  which  it  came,  with  a  certified 
copy  of  the  judgment  or  order  of  the  Appellate  Term.    Hie  pre- 
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Tailing  party  may  then  proceed  to  tax  the  costs  and  the  Clerk 
will  enter  his  judgment. 

When  a  new  trial  is  ordered  in  the  Municipal  Court,  the  judg- 
ment of  the  Appellate  Term  fixes  a  date  for  the- new  trial  therein, 
and  the  Clerk  of  the  lower  Court  places  the  case  upon  the  calendar 
for  that  date. 

A  resettlement  of  an  order  may  be  asked  for  upon  two  (2) 
days'  notice  ( see  Rule  "  VIII,"  post ) .  If  a  motion  for  such  re- 
settlement is  denied,  it  is  usually  denied,  with  costs.  A  copy  of 
the  proposed  resettled  order  should  be  submitted  with  the  moving  / 

papers  and  such  order  should  recite  that  it  should  take  the  place 
of  the  original  order,  giving  the  date  of  such  original  order.  * 

RULE  in. 

Failure  to  File  Printed  Papers  and  Motion  for  Dismissal  There- 
for.—In  appeals  from  the  City  Court,  in  case  the  appellant  does 
not  cause  the  printed  papers  to  be  filed  with  the  Clerk  of  the 
Appellate  Term  and  serve  three  (3)  copies  thereof  upon  the 
attorney  for  the  respondent,  as  required  by  the  General  Rules  of 
Practice,  within  twenty  (20)  days  after  the  settlement  of  the* 
case  on  appeal,  and  in  case  of  an  appeal  from  an  order  of  the 
City  Court  within  fifteen  (15)  days  after  service  of  the  notice 
of  an  appeal  upon  the  attorney  for  the  respondent,  the  respond- 
ent may  move,  upon  three  days'  notice  on-  any  day  of  the  term, 
to  dismiss  the  appeal,  and  the  appeal  shall  be  dismissed  unless 
the  time  of  the  appellant  to  cause  such  printed  papers  to  be  filed 
and  copies  thereof  to  be  served  be  extended  by  the  justices 
assigned  to  hear  such  appeals,  or  one  of  them,  for  good  cause 
shown. 

In  appeals  from-  judgments,  final  orders  or  orders  of  the  Munici- 
pal Court  of  the  City  of  New  York,  in  which  a  case  is  settled  as 
provided  in  subdivisions  1  and  3  of  section  191  of  the  Municipal 
Court  Code,  the  appellant  must,  within  five  days  after  service  of 
the  notice  of  appeal,  deposit  with  the  clerk  the  fees  of  the  stenog- 
rapher for  a  transcript  of  the  minutes;  the  stenographer  must 
within  ten  days  thereafter  file  said  transcript  with  the  Clerk, 
who  shall  immediately  notify  the  appellant  or  his  attorney,  of  the 
receipt  of  the  same;  the  appellant  or  his  attorney  must  within 
two  days  after  receipt  of  such  notice  procure  the  case  to  be 
settled  on  a  written  notice  of  at  least  three  days  to  the  clerk  and 
to  the  attorney  for  the  respondent  or  to  the  respondent,  if  he  has 
not  appeared  by  attorney,  returnable  before  the  justice  who  tried 
the  ease;  and  the  Clerk  must  within  two  days  after  the  settle- 
ment of  the  case  by  the  trial  justice  file  the  return  made  up  as 
required  by  Rule  IV  of  this  court  with  the  Clerk  of  the  Appellate 
Term;  and  in  case  of  an  appeal  from  a  judgment,  final  order  or 
order  of  the  Municipal  Court,  in  which  no  case  is  settled,  the 
Clerk  must  file  the  return  made  up  as  required  by  Rule  IV  of 
this  court  within  fifteen  (15)  days  after  service  upon  him  of  the 
notice  of  appeal;  upon  failure  by  the  appellant  to  procure  com- 
pliance with  the  above  requirements,  the  respondent  may  move 

901 


RULES  OF  APPELLATE  TERM,  FIRST  DEPARTMENT. 

upon  three  days'  notice  on  any  day  of  the  term  to  dismiss  the 
appeal,  and  such  appeal  shall  be  dismissed  unless  the  justices 
assigned  to  hear  such  appeal,  or  one  of  them,  for  good  caifee 
shown,  shall  extend  the  time. 

NOTES 

The  Appellate  Term  will  not  entertain  a  motion  to  dismiss  an 
appeal  from  a  judgment  of  the  City  Court,  until  twenty  ( 20 )  days 
after  the  settlement  of  ther  case,  upon  appeal.  Shubert  Theatrical 
Co.  v.  Zeigfeld,  113  N.  Y.  Suppl.,  801. 

The  remedy  of  the  respondent,  if  the  appellant  fails  to  have  the 
case  on  appeal  settled  and  signed  by  the  trial  justice  is  to  move 
in  that  court  for  an  order  declaring  that  the  appellant  has  waived 
his  right  thereto.     ( Rule  34,  General  Rules  of  Practice. ) 

If  such  an  order  -is  granted  the  Appellate  Term  will  dismiss 
the  appeal  unless  the  appellant  elects  to  have  the  appeal  heard 
upon  the  judgment  roll  only.  True  v.  Sibley,  61  N.  Y.  St.  Rep., 
20;  29  N.  Y.  Supp.,  704. 

Appeals  from  judgments  must  be  settled  and  allowed  by  the 
trial  justice,  or  they  will  not  be  filed  by  the  Clerk  of  the  Appellate 
Term,  and  the  consent  of  the  parties  that  a  case  may  be  settled, 
cannot  be  substituted  for  that  of  the  trial  justice,  Middleman  v. 
Stevenson  et  al.,  113  Supp.,  762. 

Returns  on  appeal  -from  orders  of  the  Municipal  Court  must  'be 
accompanied  by  a  certificate  of  the  Clerk  that  the  return  contains 
copies  of  all  the  affidavits  and  other  papers  recited  in  the  order 
appealed  from. 

After  a  case  is  upon  the  calendar,  the  respondent  cannot  move 
to  dismiss  for  failure  to  prosecute,  or  for  failure  to  file  and  serve 
briefs,  unless  he  has  served  and  filed  a  notice  of  argument. 

The  order  on  decisions  on  motions  is  filed  as  Boon  as  the  decision 
upon  the  motion  is  made. 

When  orders  are  granted  as  a  favor  upon  conditions  the  party 
favored  must  not  wait  for  service  upon  him  of  a  copy  of  the  order. 

Ex  parte  orders,  dismissing  appeals  upon  consent,  or  for  failure 
to  comply  with  a  former  order,  when  handed  up  for  signature,  in 
case  the  appeal  is  upon  the  calendar,  must  be  accompanied  by  a 
copy  for  certification  by  the  Clerk  to  accompany  the  return  to 
the  LowTer  Courts. 

RULE  IV. 

Returns  npon  Appeals.—  Returns  upon  appeals  from  judgments, 
final  orders  and  orders  of  the  Municipal  Court  in  which  a  case  is 
made  and  settled  shall  consist  of  true  copies  of  the  originals  to  be 
furnished  by  the  appellant,  typewritten  on  suitable  paper,  eight 
(8)  inches  wide  and  ten  and  one-half  (10%)  inches  long,  num- 
bered at  the  bottom  of  each  page,  fastened  at  the  lefthand  edge, 
bound  with  a  substantial  cover  and  appropriately  indexed,  in  the 
following  ordiT: 

A  Rtatrment  showing  the  court  and  district  thereof  from  which 
the  appeal  is  taken,  the  date  of  entry  of  the  judgment,  final 
order  or  order  appealed  from,  the  date  of  the  beginning  of  the 
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action  and  of  service  of  the  respective  pleadings;  the  names  of 
the  original  parties  in  full  and  any  change  in  the  parties  if  such 
has  taken  place;  the  names  of  the  attorneys  appearing  for  the 
respective  parties  on  the  appeal.  The  notice  of  appeal,  the  sum- 
mons, the  complaint,  the  answer,  the  bill  of  particulars,  if  any, 
any  intermediate  order  and  the  papers  upon  which  the  same  is 
based,  if  brought  up  for  review  by  the  notice  of  appeal;  the  judg- 
ment, final  order  or  order  appealed  from;  the  original  transcript 
of  the  stenographer's  minutes,  which  shall  be  transcribed  in 
conformity  with  the  standard  page  adopted  by  the  Society  of 
Certified  Shorthand  Reporters,  on  paper  of  the  size  above  men- 
tioned, the  lines  thereon  to  be  consecutively  numbered  on  the 
left-hand  margin;  copies  of  the  exhibits  in  the  order  in  which 
they  are  marked, '  unless  they  are  voluminous  and  only  a  part 
of  their  contents  are  material,  in  which  case  the  parties  may 
stipulate  or  the  justice  below  may  upon  notice  settle  a  statement 
respecting  the  same  or  the  parts  thereof  to  be  returned  upon 
appeal;  the  opinion  of  the  court  or  a  statement  that  no  opinion 
was  rendered;  the  settlement  and  allowance  of  the  case  by  the 
trial  justice  and  the  certificate  of  the  clerk,  which  may  be  made 
upon  the  stipulation  of  the  respective  parties  or  their  attorneys. 

Returns  upon  appeals  from  judgments,  final  orders  or  orders 
in  which  no  case  is  settled  shall  consist  of  true  copies  of  all 
papers  used  upon  the  hearing  or  recited  in  the  order  appealed 
from,  to  be  furnished  by  the  appellant,  typewritten  in  the  man- 
ner above  indicated  in  the  following  order: 

A  statement  showing  the  court  and  district  thereof  from  which 
the  appeal  iB  taken,  the  nature  of  the  judgment,  final  order  or 
order  appealed  from  and  the  date  of  entry  of  the  same;  the 
names  of  the  respective  parties  and  the  attorneys  appearing  on 
the  appeal.  The  notice  of  appeal;  the  judgment,  final  order  or 
order  appealed  from ;  in  an  appeal  from  a  judgment  or  final  order 
the  papers  upon  which  the  same  is  based ;  in  an  appeal  from  an ' 
order  the  notice  of  motion  or  order  to  show  cause;  the  moving 
affidavits,  the  opposing  affidavits,  the  opinion  of  the  court  or  a 
statement  that  no  opinion  was  rendered,  the  certificate  of  the 
clerk,  which  may  be  made  upon  the  stipulation  of  the  parties  or 
their  attorneys. 

RULE  V. 

Cases  and  Points;  Argument. —  The  cases  and  points  and  all 
other  papers  furnished  to  the  Appellate  Term  on  an  appeal  from 
the  City  Court  shall  be  printed  as  provided  for  in  Rule  43  of 
the  General  Rules  of  Practice.  The  points  on  an  appeal  from 
the  Municipal  Court  shall  be  printed  as  therein  provided  or 
typewritten.  In  every  case  on  appeal  from  the  City  Court  or 
the  Municipal  Court,  the  appellant  must,  on  or  before  the  Mon- 
day preceding  the  first*  day  of  the  term  at  which  the  appeal  is 
noticed  for  argument,  file  with  the  clerk  of  the  Appellate  Term 
the  requisite  number  of  copies  of  his  points  to  be  used  upon  the 
hearing,  indicating  thereon  the  number  of  the  appeal  on  the 
calendar  published  in   the  Law  Journal,  and  shall  also,  on  or 
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before  the  Monday  preceding  the  first  day  of  said  term,  serve  a 
copy  of  said  points  upon  the  attorney  for  the  respondent.  Upon 
failure  so  to  do  the  appeal  may,  when  called  for  argument  in 
its  regular  order  on  the  calendar,  be  dismissed  or  the  hearing 
thereof  adjourned  to  the  next  term,  as  the  court  may  determine. 
Not  later  than  twelve  o'clock  noon  on  the  Saturday  preceding 
the  first  day  of  the  term  the  respondent  must  servo  a  copy  of 
his  points  upon  the  attorney  for  the  appellant  or  upor  the  appel- 
lant's counsel,  and  file  with  the  clerk  the  requisite  number  of 
copies  thereof  to  be  used  upon  the  argument,  said  copies  also  to 
contain  the  number  of  the  case  upon  the  calendar  as  published 
in  the  Law  Journal.  No  further  time  for  filing  points  will  be 
granted  and  no  other  points  will  be  received  or  considered  unless 
the  court  shall  by  its  own  motion  direct  further  points  to  be 
submitted.      , 

No  appeal  will  be  heard  or  received  on  submission  unless  it 
has  been  noticed  for  argument  (as  required  by  sec.  780,  C.  C.  P.), 
and  proof  of  service  thereof  filed  with  the  clerk  of  the  Appellate 
Term  on  or  before  the  Monday  preceding  the  first  day  of  the 
term.  All  appeals  must  be  heard  or  submitted  when  regularly 
called  for  argument,  unless  the  court,  for  cause  shown,  shall 
adjourn  the  hearing  until  a  subsequent  term;  and  no  appeals 
shall  be  submitted  without  argument  unless  the  points  have  been 
filed  and  served  as  hereinbefore  provided.  In  the  argument  of 
an  appeal  from  an  order  or  from  a  judgment  of  the  Municipal 
Court  not  more  than  fifteen  minutes  shall  be  occupied  by  counsel 
on  either  side ;  and  in  the  argument  of  an  appeal  from  a  judgment 
of  the  City  Court  not  more  than  thirty  minutes  shall  be  occupied 
by  counsel  on  either  side,  except  by  express  permission  of  the 
court. 

NOTES. 

Ten  (10)  copies  of  the  briefs  upon  appeal  from  judgments  and 
orders  of  the  City  Court  must  be  filed  with  the  clerk  of  the 
Appellate  Term.  In  appeals  from  judgments  and  orders  of  the 
Municipal  Court,  three  (3)  copies  of  the  briefs  are  required. 

Briefs  upon  an  appeal  from  the  Municipal  Court  need  not  be 
printed  but  may  be  typewritten. 

If  the  respondent  has  served  and  filed  a  notice  of  argument 
and  the  appellant  has  neither  served  nor  filed  a  notice  of  argu- 
ment and  briefs,  the  appeal  will  be  dismissed,  leaving  the  appel- 
lant to  move  to  open  and  excuse  his  default,  and  to  restore  the 
appeal,  he  being  thereby  subjected,  if  such  relief  is  granted,  to 
payment  of  costs  of  dismissal  and  costs  of  the  motion  to  open 
hi  default.  A  motion  to  dismiss  the  appeal  for  failure  to  file 
briefs  will  not  be  entertained  unless  the  respondent  has  served 
and  filed  a  notice  of  argument.  If  both  parties  have  served  and 
filed  a  notice  of  argument,  and  the  appellant  has  failed  to  file 
briefs,  the  respondent  may,  upon  the  call  of  the  calendar  move 
to  dismiss  the  appeal  and  unless  the  court  then  permits  the 
appellant  to  serve  his  briefs,  the  appeal  will  be  dismissed,  or  put 
over  the  term;  in  the  last  event,  costs  will  be  imposed. 
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The  court  opens  at  10  o'clock  a.  m.,  and  appeals  from  orders 
and  judgments  of  the  City  Court  are  called  at  the  opening  of 
court  on  the  first  day.  Appeals  from  the  Municipal  Court  are 
called  at  10  o'clock  a.  m.  the  second  day  of  the  term.  Cases 
answered  "Ready"  will  be  so  marked  for  oral  argument.  Any 
case  may  be  submitted  by  the  parties  either  before  or  upon  the 
call  of  the  calendar  or  afterwards,  although  it  has  previously 
been  marked  "  Ready." 

Reply  briefs  are  not  permitted  under  the  rule  unless  the  same  /J 

are  requested  by  the  Court.    If  the  appellant  is  allowed  to  file 
a  reply  brief  it  is  usually  upon  condition  that  he  submit  the  \ 

appeal  without  argument. 

RULE  VL 

Applications  to  a  justice  of  the  Appellate  Term  for  leave  to 
appeal  from  an  order  sustaining  or  overruling  an  objection  taken 
to  a  pleading  as  prescribed  in  sections  eighty- eight  and  eighty- 
nine  of  the  Municipal  Court  Code  must  be  made  within  five  days 
after  denial  of  an  application  for  such  leave  by  the  trial  justice 
upon  any  day  during  the  term  upon  three  days'  notice  to  the 
opposite  party  or  parties.  The  papers  upon  which  such  appli- 
cation is  made  must  contain  a  copy  of  the  pleadings,  the  order 
entered  in  the  court  below  and  the  papers  recited  therein;  a  con- 
cise statement  of  the  grounds  of  alleged  error,  a  copy  of  the 
opinion  of  the  justice  below,  if  any,  and  proof  of  due  service  of 
the  papers  upon  which  the  application  is  founded. 

RULE  VIL 

Application  for  Leave  to  Appeal  —  Re-argument,  Motion  for.-* 
Motions  for  re -argument  and  applications  for  leave  to  appeal 
from  a  determination  of  the  Appellate  Term  to  the  Appellate 
Division,  under  section  1344  of  the  Code  of  Civil  Procedure,  must 
be  made  upon  any  day  of  the  term  on  five  ( 5 )  days'  notice  to  the 
adverse  party,  and  must  be  returnable  within  twenty  (20)  days 
after  the  entry  of  the  order  determining  said  appeal;  all  papers 
to  be  used  on  such  motion,  together  with  a  copy  of  the  opinion, 
if  any,  and  briefs  of  counsel,  must  be  delivered  to  the  clerk  of 
the  court  and  submitted,  without  argument.  Such  motions  must 
be  based  upon  an  affidavit  or  a  statement  setting  forth  concisely 
the  points  claimed  to  have  been  overlooked  or  misapprehended 
by  the  court,  with  proper  reference  to  the  authorities  relied  upon, 
and  the  reason  why  such  re-argument  should  be  granted  or 
appeal  allowed.    The  briefs  may  be  either  printed  or  typewritten. 

An  appeal  to  the  Appellate  Division  from  an  order  granting  a 
new  trial  will  not  be  allowed  unless  the  appellant  files  with  his 
notice  of  application  for  leave  to  appeal  a  stipulation  that  if 
the  order  appealed  from  be  affirmed,  or  the  appeal  therefrom 
dismissed,  judgment  absolute  may  be  rendered  against  him. 

A  party  desiring  an  order  staying  proceedings  pending  a  motion 
for  re-argument  or  an  application  for  leave  to  appeal  must  serve 
the  notice  provided  for  in  this  rule.     Upon  an  affidavit  showing 
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the  service  of  such  notice,  a  copy  of  the  moving  papers  and  a 
statement  in  such  affidavit  setting  forth  the  reasons  why  a  stay 
should  be  granted,  an  application  for  a  stay  will  be  entertained 
Application  for  such  order  must  be  made  to  the  justices  of  the 
Appellate  Term  who  heard  the  appeal,  or  one  of  them,  by  filing 
the  same  with  the  clerk  of  the  Appellate  Term,  by  whom  it  will 
be  brought  to  the  attention  of  the  court. 

NOTES. 

The  motion  may  be,  and  usually  is,  in  the  alternative  either 
for  re-argument  or  leave  to  appeal. 

When  a  re-argument  of  an  appeal  from  an  order  or  judgment 
of  the  City  Court  is  granted,  the  clerk  of  the  Appellate  Term 
places  the  case  upon  the  calendar  of  the  next  term  after  the 
filing  of  the  order.  No  new  notice  of  argument  need  be  served 
or  filed.  The  case  will  be  called  in  the  regular  order,  must  be 
submitted  without  oral  argument  and  will  be  referred  by  the 
justices  sitting  in  that  term  to  the  justices  who  heard  the  appeal 
in  the  first  instance,  unless  it  is  a  case  where  a  re-argument  is 
ordered  to  be  heard  dc  novo,  in  which  event,  it  will  be  heard  by 
the  justices  then  sitting  as  though  it  was  on  the  calendar  for 
the  first  time.  Copies  of  the  briefs  used  upon  the  original  hear- 
ing may  be  handed  up  at  the  call  of  the  calendar  or  filed  with 
the  clerk  prior  thereto.  They  need  not  be  re-served  upon  the 
opposing  party.  If*,  however,  the  moving  party  intends  to  raise 
any  new  point  not  referred  to  in  his  original  briefs  or  to  cite 
new  authorities  a  copy  of  such  supplemental  brief  must  be  served 
upon  his  adversary  and  handed  up  on  the  call  of  the  calendar  and 
such  opposing  party  will  be  giving  leave  to  reply  thereto. 

The  same  practice  prevails  when  a  re-argument  is  granted  upon 
an  appeal  from  an  order  or  judgment  of  the  Municipal  Court. 

The  return  upon  appeal  must  be  sent  back  from  the  Municipal 
Court  to  the  clerk  of  the  Appellate  Term  who  refiles  it  and 
places  it  upon  the  calendar.  If  the  order  granting  a  re-argument 
does  not  so  direct,  an  ex  parte  order  may  be  obtained  directing 
the  clerk  of  the  Municipal  Court  to  file  the  return  with  the 
clerk  of  the  Appellate  Term  for  the  purpose  of  a  re-argument 
being  had. 

In  the  case  of  Gartland  v.  N.  Y.  Zoological  Society,  Law 
Journal,  May  7,  1909,  not  reported,  it  was  held  that  the  time  to 
appeal  from  the  determination  of  the  Appellate  Term  in  a  City 
Court  case  was  given  by  Section  3193  of  the  Code  of  Civil  Pro- 
cedure, and  in  a  Municipal  Court  by  Section  1351  of  the  Code 
of  Civil  Procedure.  Such  appeal  must  therefore  be  taken  within 
20  days  from  an  order  or  judgment  of  the  City  Court  and  within 
30  days  from  an  order  or  judgment  of  the  Municipal  Court,  after 
service  of  a  copy  of  the  order  granting  leave  with  notice  of 
its  entry. 

If  the  motion  for  leave  to  appeal  or  for  re-argument  be  made 
returnable  promptly  an  application  for  an  ex  parte  order  staying 
proceedings  pending  the  hearing  and  determination  of  the  motion 
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will  be  entertained  or  an  order  to  show  cause  why  leave  to 
appeal  or  a  re-argument  should  not  be  granted  may  be  obtained 
with  a  temporary  stay  incorporated  therein,  provided  such  order 
is  made  returnable  within  five  (5)  days.  The  application  for 
the  order  should  be  handed  to  the  clerk,  who  will  procure  it  to  be 
signed  by  one  of  the  justices  who  heard  the  appeal  and  who  are 
alone  empowered  to  grant  a  stay.  Stern  v.  Barrett  Chemical  Co., 
108  X.  Y.  Supp.  811.  No  other  justices  or  branch  of  the  Supreme 
Court,  unless  it  be  the  Appellate  Division,  has  authority  to  grant 
a  stay  upon  such  a  motion,  i.  e.,  a  stay  of  proceedings  until  the 
hearing  and  determination  of  a  motion.  The  stay  terminates 
with  the  entry  of  the  order  without  regard  to  service  of  a  copy 
of  the  order  or  notice  of  entry  thereof.  Tuska  v.  Jarvis,  61 
Misc.,  224;  Smith  v.  Spalding,  30  How.  Pr.,  339,  442. 

If  leave  to  appeal  is  granted,  a  stay  pending  the  hearing  of 
the  appeal  in  the  Appellate  Division  will  be  granted,  and  if  a 
re-argument  is  granted  a  stay  will  be  granted  pending  the  hear- 
ing of  the  re-argument.  If  leave  to  appeal  is  denied,  no  stay  will 
be  granted  pending  a  motion  made  in  the  Appellate  Division  for 
leave  to  appeal  and  an  application  for  such  a  stay  must  be  made 
in  that  court. 

RULE  vin. 

Motions  Generally  —  Practice. —  Motions  may  be  noticed  for 
any  day  of  the  term  and  mutt  be  submitted  without  argument. 
Five  days'  notice  of  motion  must  be  given,  except  motions  for 
leave  to  appeal  to  this  court  under  Rule  VI  and  to  dismiss  an 
appeal.  A  notice  of  such  motion,  whether  founded  upon  an  order 
to  show  cause  or  a  regular  notice  of  motion,  with  proof  of  serv- 
ice thereof,  and  the  opposing  affidavits  must  be  filed  with  the 
clerk  of  the  Appellate  Term  at  or  before  12  o'clock  upon  the  day 
on  which  the  same  is  returnable. 

All  decisions  will,  when  announced,  be  accompanied  by  an  order 
duly  signed,  unless  the  court  shall  otherwise  direct.  Motions  for 
resettlement  of  orders  must  be.  made  upon  two  days'  notice. 

Dated  July  7,  1915. 

NOTES. 

In  all  motions,  the  motion  papers  and  proof  of  service  must  be 
filed  with  the  clerk  of  the  Appellate  Term  before  12  M.  of  the 
day  the  same  is  returnable. 

All  papers  must  be  endorsed  with  the  county  clerk's  number 
of  the  clerk  of  the  county  embracing  the  court  from  which  the 
appeal  is  taken. 

The  opposing  party  has  until  12  o'clock  noon  of  the  return  day 
in  which  to  file  opposing  affidavits,  and  briefs  may  be  submitted 
by  either  party  up  to  that  time.  The  decision  of  the  court  upon 
motions  is  embodied  in  an  order  which  is  filed  and  entered  as 
soon  as  the  motion  is  decided.  No  appeal  lies  from  such  an  order. 
Gersman  v.  Levy,  108  N.  Y.  Supp.  1107,  affirmed  126  App.  Div.  83. 

If  a  party  has  served  motion  papers,  but  has  failed  to  file  them 
with  proof  of  service,  the  opposing  party  upon  submitting  an 
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affidavit  to  that  effect,  and  a  copy  of  the  papers  served  upon 
him,  may  have  the  motion  dismissed,  with  coBts. 

Motions  for  stays  pending  appeals  must  be  made  returnable 
before  the  Appellate  Term,  and  five  (5)  days'  notice  must  be  given. 
The  same  relief  may  be  obtained  under  an  order  to  show  cause, 
which  may  be  made  returnable  on  two  (2)  days'  notice.  In  a 
proper  case  a  temporary  stay,  pending  the  hearing  of  the  motion, 
will  also  be  granted.  The  trial  of  an  action  in  the  City  or 
Municipal  Courts  may  be  stayed  by  the  Appellate  Term,  pending 
the  hearing  of  an  appeal  from  an  order  of  either  Court.  Fleisch- 
man  v.  Mengis,  118  N.  Y.  Supp.  671;  Amorisia  v.  Rand,  88  N.  Y. 
Supp.  356. 

In  such  motions,  a  copy  of  the  pleadings,  the  order  and  of  the 
affidavits  used  upon  the  motion  in  the  Lower  Court,  both  for  and 
against  the  motion,  should  accompany  the  moving  papers  to 
enable  the  Appellate  Term  to  determine  whether  there  exists 
probable  cause  for  review.  If  that  is  not  done,  or  if  the  moving 
papers  fail  to  show  merit  in  the  appeal,  the  motion  will  be 
denied. 

If  the  order  handed  down  upon  the  decision  of  a  motion  is 
not  a  proper  order,  the  party  desiring  to  have  it  corrected  should 
move  promptly  for  a  re- settlement  of  the  order.  This  motion 
may  be  made  upon  two  days'  notice.  A  copy  of  the  order  aa 
made,  together  with  the  proposed  order  should  be  served  upon 
the  other  party,  with  a  notice  to  the  effect  that  the  proposed 
order  will  l>e  submitted  to  the  court  on  the  day  named  therein 
for  signature.  The  proposed  order  should  contain  a  statement 
that  such  order  is  intended  to  take  the  place  of  the  original  order 
entered  on  the  day  of  ,  etc. 

CALENDAR  RULES. 

The  calendar  rules  of  the  Appellate  Term,  First  Department, 
are  hereby  amended  so  as  to  read  as  follows: 

RULE  I. 

The  calendar  of  appeals  from  orders  and  judgments  of  the 
City  Court  will  be  called  in  the  forenoon  of  the  first  day  of  the 
term  at  10  o'clock  a.  m.  The  calendar  of  appeals  from  orders 
and  judgments  of  the  Municipal  Court  will  be  called  on  the 
second  day  of  the  term  at  10  o'clock  A.  M. 

RULE  II. 

In  motion  for  leave  to  appeal  or  for  re-argument,  an  indorse- 
ment must  be  made  upon  the  motion  papers  stating  the  term 
of  the  court  at  which  the  case  was  argued  or  submitted.  If  an 
appeal  upon  the  calendar  is  affected  by  a  motion,  the  motion 
papers  must  be  indorsed  with  the  calendar  number  of  such  appeal. 

RULE  III. 

The  points  on  appeal  from  judgments  and  orders  of  the  City 
Court  shall  be  printed  as  provided  for  by  Rule  43  of  the  General 
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Rules  of  Practice.  The  points  on  ^peals  from  the  Municipal 
Court  shall  he  printed  or  typewritten  upon  white  paper  of  uni- 
form size,  viz.,  ten  and  one-half  inches  in  length  and  eight  inches 
in  width,  and  fastened  on  the  left-hand  edge  thereof.  Upon  the 
right-hand  corner  of  the  points  submitted  to  the  court  shall 
appear  the  name  of  counsel  arguing  or  submitting  the  same. 
Upon  the  left-hand  corner  of  the  points  submitted  shall  appear 
the  calendar  number  of  the  case  on  appeal.  All  points,  briefs 
and  motion  papers  must  be  filed  flat.    The  county  clerk's  number  a 

of  the  clerk  of  the  county  embracing  the  court  from  which  the  ^ 

appeal  is  taken  must  be  indorsed  on  all  motion  papers.  y. 

In  appeals  from  judgments  and  orders  of  the  City  Court  ten  N 

(10)  copies  of  the  points  or  briefs  must  be  filed,  and  three  (3) 
copies  upon  appeals  from  the  Municipal  Court  must  be  filed. 

Briefs  of  counsel,  when  reference  therein  is  made  to  the  testi- 
mony given  upon  the  trial,  must  give  the  number  of  the  folio 
in  the  printed  case,  if  an  appeal  from  the  City  Court,  or  the 
number  of  the  page  and  the  line  thereof  in  the  record,  if  an 
appeal  from  the  Municipal  Court. 

If  the  appellant's  brief  fails  to  comply  with  this  rnle,  the 
appeal  may  be  dismissed.  If  the  respondent's  brief  is  deficient 
in  this  respect,  the  appeal  may  be  considered  on  the  appellant's 
brief  alone.     (Adopted  July  12,  1915.) 

After  submission  or  argument  of  cases  and  submission  of  briefs 

no  communications   will    be    accepted    from   counsel    except   to 

correct  errors  or  for  citation  of  an  authority.     (Adopted  May 

14,  19160 
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RULES  OF  THE  APPELLATE  TERM  OF  THE  SUPREME 
COURT  IN  THE  SECOND  JUDICIAL  DEPARTMENT. 


(Amended  Feb.  2,  1916.) 

Relating  to  the  Hearing  of  Appeals  fbom  the  Municipal 
Court  and  the  Making  and  Hearing  of  Motions  in  said 
Appellate  Term. 

RULE  I. 

Calendar  of  Appeals* — The  clerk  of  said  Appellate  Term  shall, 
at  least  eight  days  before  the  first  day  of  an  appointed  term 
thereof,  prepare  -a  calendar  of  all  the  appeals  to  that  court  in 
which  the  returns,  conformable  in  all  respects  with  section  161 
of  the  New  York  City  Municipal  Court  Code  and  with  Rule  III, 
have  been  filed  ten  days  prior  to  the  commencement  of  such  term. 
Such  appeals  shall  be  placed  upon  said  calendar  according  to  the 
date  of  the  filing  of  the  returns,  respectively,  shall  be  •brought  on 
for  hearing  in  the  manner  provided  in  Rule  IV,  and  shall  be  con- 
tinued on  said  calendar  until  disposed  of. 

RULE  II. 

Motion  to  Dismiss  for  Want  of  Return.— If  the  appellant  fails 
to  procure  the  return  on  appeal  to  be  made  and  filed  as  prescribed 
in  section  161  of  said  Municipal  Court  Code,  the  respondent  may 
move  to  dismiss  the  appeal,  and  such  appeal  shall  be  dismissed 
unless  the  justices  assigned  to  hear  the  same  shall,  for  good 
reason  shown,  extend  the  time.     (As  amended  Feb.  2,  1916.)  • 

RULE  IIL 

Returns,  Points,  eta —  The  stenographer's  minutes,  attached  to 
the  return,  and  the  points  on  appeal,  shall  be  printed  or  type- 
written upon  white  paper  of  the  quality  and  weight  prescribed  in 
section  796  of  the  Code  of  Civil  Procedure,  shall  be  of  uniform 
size,  namely,  ten  and  one-half  inches  in  length  and  eight  inches 
in  width;  the  stenographer's  minutes  shall  be  numbered  at  the 
bottom  of  the  page,  fastened  at  the  left  hand  edge,  bound  with 
suitable  cover,  and  appropriately  indexed.  Such  points  shall  be 
fastened  on  the  left  hand  edge  thereof  and  the  number  of  the 
appeal  shall  be  indicated  thereon,  and  on  the  upper  right  hand 
corner  of  the  points  submitted  to  the  court  shall  appear  the  name 
of  the  counsel  arguing  or  ■submitting  the  same. 

All  returns  on  appeal,  including  the  evidence,  the  exhibits  and 
all  papers  relating  thereto,  all  points,  briefs  and  all  motion 
papers  for  submission  to  the  court  must  be  flat  and  so  delivered 
to  the  clerk  of  the  Appellate  Term;  all  motion  papers  for  sub- 
mission to  the  Appellate  Term,  or  to  a  justice  thereof,  must  com- 
ply with  the  foregoing  conditions  as  to  quality  and  weight.  The 
exhibits  offered  by  each  party  shall  be  copied  in  typewriting  and 
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annexed  to  the  return  in  the  order  of  their  admission  in  evidence, 
and  the  originals  thereof  shall  also  be  returned  separate,  attached 
in  the  order  in  which  they  are  numbered  or  lettered  and  placed 
flat  in  an  appropriate  envelope,  plainly  marked,  and  enclosed  in 
the  return  envelope.  The  opinion  of  the  Municipal  Court  Justice, 
if  any,  must  be  included  in  the'  return. 

Returns  on  appeal  from  orders  must  'be  accompanied  'by  a 
certificate  from  the  clerk  of  the  Municipal  Court  that  the  return 
contains  the  pleadings,   if  any,   all  affidavits  and  other   papers  j 

recited  in  the  order  appealed  from.     (As  amended  Feb.  2,  1916.)  * 


RULE  IV. 

Noticing  Appeals  for  Hearing. —  After  the  filing  of  the  return 
therein  an  appeal  may  be  brought  to  a  hearing  upon  notice  of 
either  pasty  of  not  less  than  eight  days,  which  notice,  with  proof 
of  service  thereof,  must  be  filed  with  the  clerk  of  the  Appellate 
Term  on  or  before  the  Monday  preceding  the  first  day  of  the 
term.  If  the  parties  to  an  appeal  shall  fail  to  bring  the  same  to 
a  hearing  for  at  least  two  terms  after  the  same  had  been  regu- 
larly placed  on  the  calendar,  the  court  must  dismiss  such  appeal 
unless  it  directs  its  continuance  for  good  cause  shown. 

If  the  appellant  does  not  appear  upon  the  call  of  the  calendar 
the  judgment  or  order  appealed  from  shall  be  affirmed.  If  the 
appellant  appears  and  the  respondent  fails  to  appear,  the  ap- 
pellant may  either  argue  or  submit  his  case,  but  judgment  of 
reversal  by  default  will  not  be  allowed. 

RULE  V. 

Hearing  of  Appeals;  Points  and  Filing  Same. —  The  appellant 
shall,  on  or  before  the  Monday  preceding  the  first  day  of  the  term 
at  which  the  appeal  is  noticed  for  argument,  file  with  the  clerk 
of  the  Appellate  Term  three  original  copies  of  his  points  to  be 
used  on  the  hearing  and  shall  ako,  on  or  'before  the  same  day, 
serve  a  copy  of  said  points  on  the  respondent  or  his  attorney^ 
Upon  failure  to  file  and  serve  said  points  the  appeal  may,  when 
called  in  its  regular  order  on  the  calendar  for  argument,  be  dis- 
missed, or  the  hearing  thereof  adjourned  to  the  next  term,  as  the 
court  may  determine.  Not  later  than  twelve  o'clock  noon  on  the 
Friday  preceding  the  first  day  of  the  term,  the  respondent  must 
serve  a  copy  of  his  points  upon  the  appellant  or  his  attorney  and 
file  with  the  clerk  three  original  copies  thereof,  to  be  used  upon 
such  argument  and  hearing.  No  further  time  for  filing  points 
will  -be  granted  and  no  other  points  will  be  received  unless  the 
court  shall,  by  its  own  motion,  direct  further  points  to  be 
submitted. 

Xo  appeal  will  be  heard  or  received  on  submission  unless  it  has 
Wn  noticed  for  argument  and  proof  of  service  thereof  has  been 
Sled  as  provided  in  Rule  IV,  and  all  appeals  must  be  heard  or 
■ubmitted  when  regularly  called  for  argument,  unless  the  court, 
for  cause  shown,  shall  adjourn  the  hearing  until  a  subsequent  day. 
Xo  appeal  shall  be  submitted  without  argument  unless  the  points 
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have  been  filed  and  served  as  hereinbefore  provided,  and  in  the 
argument  of  an  appeal  not  more  than  fifteen  minutes  shall  be 
occupied  by  counsel  on  either  aide  except  by  permission  of  the 
court.     (As  amended  Feb.  2,  1916.) 

RULE  VI. 

Judgments,  Orders  and  Resettlements. —  The  judgment  or  order 
of  the  Appellate  Term  shall  be  entered  in  the  office  of  the  clerk 
of  the  county  embracing  the  district  of  the  Municipal  Court  whence 
the  appeal  comes,  and  the  return,  with  a  certified  copy  of  the 
judgment  or  order  attached  thereto,  and  ell  papers  on  which  the 
appeal  was  heard,  shall  be  remitted  to  the  Municipal  Court  in  the 
district  from  which  the  appeal  was  taken,  as  provided  in  section 
163  of  the  Municipal  Court  Code.  If,  however,  a  motion  for 
reargument  or  an  application  for  leave  to  appeal  to  the  Appellate 
Division  is  made,  the  rrf  .<vn  o:i  auch  appeal  shall  'be  retained  by 
the  clerk  of  the  Appellor  Term  until  the  motion  is  decided,  and 
if  a  new  trial  has  been  ordered  and  the  day  fixed  for  such  new 
trial  shall  intervene  the  submission  and  decision  of  -such  motion, 
then  the  day  fixed  for  such  new  trial  shall  be  adjourned  for  three 
weeks  from  that  day. 

Except  when  the  Appellate  Term  shall  otherwise  direct,  all 
decisions,  either  in  cases  upon  appeal  or  on  motion,  will,  when 
announced,  -be  accompanied  by  an  order  duly  signed. 

A  motion  for  resettlement  of  an  order  must  be  made  within  ten 
days  after  its  entry  and  upon  two  days'  notice  to  the  adverse 
party  or  his  attorney. 

RULE  vn. 
Motions  Generally. —  Five  days'  notice  of  motion  shall  he  given 
of  all  motions  made  in  the  Appellate  Term,  and  all  motions 
noticed  for  the  first  day  of  the  term,  whether  upon  an  order  to 
show  cause  or  on  regular  notice  of  motion,  with  proof  of  service 
thereof,  and  a  note  of  issue,  must  be  filed  with  the  clerk  of  the 
Appellate  Term  on  the  Thursday  preceding  the  commencement  of 
the  term.  The  motion  calendar  will  be  published  on  the  Saturday 
preceding  the  commencement  of  the  term,  but  no  motion  will  be 
placed  thereon  except  upon  compliance  with  this  rule  and  Rule 
III  so  far  as  applicable.  Briefs  of  counsel  and  the  answering 
affidavits,  if  any,  must  be  filed  with  the  clerk  on  or  before  twelve 
o'clock  noon  on  the  Saturday  preceding  the  first  day  of  the  term. 
All  motions,  including  those  made  under  Rule  II  may  'be  made 
returnable  any  day  of  the  term,  must  be  submitted  without  argu- 
ment, and  when  relating  to  a  pending  appeal  the  calendar  number 
of  such  appeal  shall  be  indicated  on  the  first  page  thereof,  to  the 
right  of  the  title  of  the  action.     (As  amended  Feb.  2,  11)16.) 

RULE  vm. 
Motion  for  Re-arguments  and  Applications  for  Leave  to  Appeal. 

—  Motions  for  reargument  and  applications  for  leave  to  appeal 
to  the  Appellate  Division  in  the  Second  Judicial  Department  from 
a  judgment  or  an  order  of  the  Appellate  Term,  be*"**  upon  affi- 
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davits  setting  forth  concisely  the  matters  claimed  to  have  been 
overlooked  or  misapprehended  by  the  court,  a  concise  statement 
of  the  grounds  of  alleged  error,  and  the  reasons  why  said  motion 
should  be  granted  or  such  application  'be  allowed,  with  appro- 
priate reference  to  the  authorities  relied  upon,  may  'be  made  and 
submitted  to  the  justices  who  heard  such  appeal,  after  five  days' 
notice  thereof  to  the  adverse  party,  provided  the  motion  papers 
be  served  within  ten  days  after  the  entry  of  the  order  determining 
said  appeal;  all  papers  to  be  used  on  such  motion,  together  with 
a  copy  of  the  opinion,  if  any,  and  briefs  of  counsel,  shall  be  deliv- 
ered to  the  clerk  of  the  court  within  fifteen  days  after  such  deter- 
mination and  thereupon  deemed  submitted,  without  argument. 

An  appeal  to  the  Appellate  Division  from  an  order  granting  a 
new  trial  will  not  be  allowed  unless  the  party  so  applying  files 
with  his  notice  of  application  for  such  leave  to  appeal  a  stipula- 
tion that  if  the  order  appealed  from  be  affirmed  or  the  appeal 
therefrom  be  dismissed,  judgment  absolute  may  be  rendered 
against  him. 

Motions  for  leave  to  appeal  to  the  Appellate  Term  from  an 
order  of  the  Municipal  Court  pursuant  to  the  provisions  of  para- 
graph VII  of  section  154  of  the  Municipal  Court  Code,  may  be 
made  to  the  justices  of  the  Appellate  Term  or  one  of  them,  pro- 
vided such  application  has  first  been  made  to  and  denied  'by  the 
justice  of  the  Municipal  Court  making  the  order  sought  to  be 
reviewed.  The  motion  must  (be  made  upon  the  record  in  •  the  court 
below,  a  copy  of  the  opinion,  if  any,  of  the  justice  making  the 
order,  and  a  concise  statement  of  the  ground  of  the  alleged  error. 
The  motion  may  be  made  after  five  days'  notice  thereof  to  the 
adverse  party,  provided  the  motion  papers  be  served  within  ten 
days  after  the  order  of  the  justice  of  the  Municipal  Court  denying 
leave  to  appeal  was  made.  The  motion  papers  shall  be  delivered 
to  the  clerk  of  the  Appellate  Term  within  fifteen  days  after  the 
making  of  the  order  by  the  justice  of  the  Municipal  Court  deny- 
ing leave  to  appeal,  except  that  after  the  last  Monday  of  June 
the  same  may  be  delivered  to  the  clerk  of  the  Appellate  Term  at 
any  time  prior  to  the  Monday  preceding  the  beginning  of  the  next 
succeeding  Appellate  Term. 

A  party  seeking  a  stay  pending  a  motion  for  reargument,  or 
asking  leave  to  appeal  /to  the  Appellate  Term,  or  applying  for 
allowance  of  an  appeal  to  the  Appellate  Division  as  hereinbefore 
provided,  must  give  to  the  adverse  party  five  days'  notice  of  such 
application,  and  the  motion  papers  shall  show  proof  of  such 
service. 

All  papers  in  motions  provided  for  by  this  rule  shall  'be  deliv- 
ered to  the  clerk  of  the  Appellate  Term  and  thereupon  be  deemed 
submitted,  without  argument,  and  the  clerk  shall  bring  the  same 
to  the  attention  of  the  court,  or  one  of  the  justices  thereof,  as 
the  provision  for  such  motion  may  require. 

In  motions  for  reargument  or  for  leave  to  appeal  to  the  Appel- 
late Division  an  endorsement  must  be  made  upon  the  motion 
papers,  stating  the  term  of  the  court  at  which  the  case  was 
argued  or  submitted. 
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CALENDAR  RULES  ADOPTED  BY  THE  APPELLATE  TERM. 


RULEL 

The  regular  day  calendar  of  appeals  from  orders  and  judgments 
will  be  called  on  the  first  and  succeeding  days  of  each  term  at 
one  o'clock  P.  M.    (As  amended  Feb.  2,  1916.) 

RULE  II. 

If  an  appeal  upon  the  calendar  is  affected  by  a  motion,  the 
motion  papers  and  the  note  of  issue  must  be  endorsed  with  the 
calendar  number  of  such  appeal. 

RULE  III. 

Briefs  of  counsel,  when  reference  therein  is  made  to  the  testi- 
mony given  upon  the  trial,  must  give  the  number  of  the  folio 
or  the  page  in  the  record.  If  the  appellant's  'brief  fails  to  comply 
with  this  rule,  the  appeal  may  he  dismissed.  If  the  respondent's 
brief  is  deficient  in  this  respect,  the  appeal  may  be  considered  on 
the  appellant's  brief  alone. 

Adopted  February  2,  1916. 
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RULES  OF  THE  COURT  OF  CLAIMS.* 
Adopted  November  8,  1916;  in  effect  January  1,  1917. 

RULE  I. 

Amendments. —  Claims,  counterclaims  and  replies  may  be 
amended  upon  order  of  the  court  or  a  judge  thereof. 

The  order  granting  the  amendment  must  set  forth  verbatim 
the  amended  part  or  parts  of  the  pleading  and  by  the  necessary 
references  to  the  original  pleading  must  indicate  where  the 
changes  in  the  original  pleading  are  made. 

The  amended  pleading  must  recite  on  its  face  the  date  when 
the  order  permitting  the  amendment  was  granted. 

Except  when  the  order  permitting  the  amendment  is  made  dur- 
ing the  course  of  the  trial  of  a  claim  or  counterclaim,  or  unless 
the  order  permitting  the  amendment  otherwise  directs,  the  party 
securing  the  order  must  file  in  the  clerk's  office  at  Albany  within 
ten  days  after  the  order  permitting  the  amendment  is  granted 
an  original  and  twelve  copies  of  the  entire  pleading  as  amended, 
and  he  must  within  the  same  time  serve  upon  the  adverse  party 
a  duplicate  original  thereof. 

RULE  IL 

Answers. —  The  state  is  not  required  to  answer  a  claim  and  all 
allegations  in  the  claim  are  treated  as  denied. 

RULE  III. 

Appeal.2 — Except  as  otherwise  directed  by  these  rules,  the 
practice  on  appeal  shall  be  the  same  as  that  in  the  supreme  court 
and  court  of  appeals. 

RULE  IV, 

The  successful  party  on  appeal  must  file  m  the  clerk'*  office  of 
the  court  of  claims  at  Albany  the  original  printed  case  on  appeal 
together  with  a  certified  copy  of  the  order  of  the  appellate  court 
remitting  the  proceedings  to  the  court  of  claims  within  ten  days 
after  said  order  is  filed  in  the  clerk's  office  of  said  appellate  court, 
together  with  (1)  an  original  and  two  copies  of  his  proposed 
order  making  the  order  or  judgment  of  the  appellate  court  the 
order  or  judgment  of  the  court  of  claims,  and  (2)  an  original 
and  two  copies  of  his  proposed  judgment  of  the  court  of  claims 

1  Sec.  265  of  the  code  of  civil  procedure  provides  as  follows :  "  The 
court  may  establish  rules  for  Its  government,  and  the  regulation  of 
practice  therein ;  prescribe  tbe  forms  and  methods  of  procedure  before 
>t.  vacate  or  modify  Judgments,  and  grant  new  trials,  and  except  as 
otherwise  provided  in  said  rules  and  regulations,  or  the  code  of  civil 

Sroeedure,  the  practice  shall  be  the  Rame  as  in  the  supreme  court, 
ales  of  the  board  of  claims  or  former  court  of  claims,  now  in  farce, 
shall  continue  to  be  the  rules  of  the  court  of  claims  until  changed  by 
wch  court." 

*  See  sections  275  to  278,  Inclusive,  of  the  code  of  civil  procedure 
relative  to  appeals  from  orders  and  judgments  of  the  court  of  claims. 
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based  on  said  order.  If  the  successful  party  on  appeal  fails  to 
comply  with  this  rule,  the  adverse  party  may  make  application 
to  the  court  of  claims  for  the  entry  of  the  appropriate  orders  and 
judgments. 

RULE  V. 

When  costs  on  appeal  are  allowed  by  the  appellate  court,  the 
successful  party  on  appeal  must  within  the  time  stated  in  Rule  4 
file  in  the  clerk's  office  of  the  court  of  claims  at  Albany  his  pro- 
posed bill  of  costs,  and  at  the  same  time  serve  upon  the  adverse 
party  a  copy  thereof,  together  with  notice  of  taxation  of  costs, 
which  shall  be  not  less  than  five  nor  more  than  ten  days  there- 
after. 

When  costs  on  appeal  are  allowed  by  the  appellate  court,  the 
same  may  be  stipulated  by  the  parties,  and  if  not  so  stipulated 
shall  be  taxed  by  the  clerk  of  the  court  of  claims  in  like  manner 
as  costs  are  taxed  in  the  supreme  court. 

RULE  VI. 

Attorney,  when  party  represented  by. —  Whenever  under  these 
rules  a  party  to  a  claim  is  directed  to  do  an  act,  or  service  of  any 
paper  or  notice  is  directed  to  be  made  upon  any  party  to  a  claim, 
if  said  party  is  represented  by  an  attorney  said  act  must  be  done 
by  said  attorney  and  said  service  must  be  made  upon  said 
attorney. 

RULE  VII. 

Briefs.— Whenever  either  party  desires  to  submit  a  brief  or 
the  court  directs  the  submission  thefeof,  the  party  submitting 
the  same  must  serve  a  copy  upon  the  adverse  party  within  the 
time  prescribed  by  the  court  for  that  purpose,  or  if  the  time  is 
not  so  prescribed,  within  twenty  days  after  the  completion  of 
the  trial  or  the  hearing  of  the  application,  in  connection  with 
which  the  brief  is  submitted.  If  either  party  desires  to  submit 
a  reply  brief,  the  party  submitting  the  same  must  serve  upon  the 
adverse  party  a  copy  of  said  reply  brief  within  ten  days  after 
the  -service  upon  him  of  the  brief  to  which  his  brief  is  a  reply. 

Whenever  either  party  to  a  claim  serves  upon  the  adverse 
party,  pursuant  to  this  rule,  any  brief,  he  must  at  the  same  time 
send  to  the  clerk's  office  at  Albany  four  copies  thereof.  The 
clerk  shall  upon  the  receipt  thereof  send  one  copy  to  each  of  the 
judges  hearing  the  claim  and  shall  file  the  remaining  copy,  or 
copies  in  his  office. 

All  briefs  must  recite  on  their  face  when  and  where  the  claim 
was  tried,  or  the  application  made,  and  before  which  judge  or 
judges. 

RULE  vin. 

Calendar  of  claims.3 — The  district  calendar  shall  be  made  up 
for  each  of  the  districts  mentioned  below  of  the  claims  arising 
within  the  counties  named: 


■  See  section  284  of  the  code  of  civil  procedure,  added  by  Laws  191ft, 
chap.  393. 
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Albany  District. 


Albany 

Hamilton 

Saratoga 

Bronx 

Kings 

Schenectady 

Broome 

Montgomery 

Schoharie 

Clinton 

Nassau 

Suffolk 

Columbia 

New  York 

Sullivan 

Delaware 

Orange 

Tioga 

Dutchess 

Putnam 

Ulster 

Essex 

Queens 

Warren 

Franklin 

Rensselaer 

Washington 

Pulton 

Richmond 

Westchester 

Greene 

Rockland 

Utioa  District. 

Chenango 

Lewis 

Otsego 

Herkimer 

Oneida 
Syracuse  District. 

St.  Lawrence 

Cayuga 

Madison 

Seneca 

Cortland 

Onondaga 

Tompkine 

Jefferson 

Oswego 

• 

Rochester  District 

Chemung 

Ontario 

Steuben 

Livingston 

Orleans 

Wayne 

Monroe 

Schuyler 
Buffalo  District 

Yates 

Allegany 

Erie 

Niagara 

Cattaraugus 

Genesee 

Wyoming 

Chautauqua 

RULE  IX. 

The  clerk  shall  prepare  a  calendar  for  each  regular  term  of 
the  court  as  directed  by  section  284  of  the  code  of  civil  procedure 
of  all  claims  which  are  filed  in  his  office  at  Albany  at  least  thirty 
nays  before  the  commencement  of  the  term  for  which  the  calen- 
dar is  made  up;  and  he  shall  prepare  a  celendar  of  claims  for 
each  special  term  of  the  court  as  directed  in  writing  by  the 
presiding  judge. 

No  claim  shall  be  added  to  the  calendar  except  by  written 
order  of  the  court  (1)  upon  the  written  consent  of  both  parties, 
or  (2)  upon  written  notice,  stating  the  reasons  for  the  applica- 
tion, served  upon  the  adverse  party  at  least  eight  days  before  the 
opening  of  the  term  of  court  for  which  the  calendar  is  made  up. 
Copies  of  the  application  papers  must  be  sent  to  the  clerk's  office 
at  Albany  at  the  same  time  that  they  are  served  upon  the  adverse 
party. 

Whenever  any  claim  is  added  to  the  calendar  for  a  district 
other  than  the  one  in  which* said  claim  arose,  such  addition 
shall  be  in  force  only  during  the  term  at  which  the  claim  is  added 
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to  the  calendar,  and  at  the  end  of  said  term,  if  said  claim  has  not 
been  disposed  of,  it  shall  resume  its  regular  place  on  the  calendar 
for  the  district  in  which  it  arose. 

RULE  X. 

Unless  the  court  otherwise  directs,  the  first  day  calendar  shall 
consist  of  such  claims  as  shall  be  announced  as  ready  for  trial 
by  either  party  upon  the  formal  call  of  the  calendar  on  the 
opening  day  of  the  term.  From  time  to  time  during  the  con- 
tinuance of  said  term,  the  court  may  in  its  discretion,  add  to  such 
original  day  calendar  other  claims  upon  the  general  calendar. 
The  representative  of  the  attorney-general's  office  in  charge  at 
said  term  of  court  shall  immediately  notify  the  attorneys  for  the 
respective  claimants  of  such  addition  of  claims  to  the  day  cal- 
endar. 

RULE  XI. 

Claim. * — The  claim  must  state  concisely  the  facts  constituting 
the  same,  the  nature  and  extent  of  the  interest,  and  the  post- 
office  address,  of  each  claimant  therein. 

It  must  state  whether  or  not  the  claim,  or  any  part  thereof, 
has  been  assigned,  and  if  assigned  the  name  and  post-office 
address  of  each  person  interested  in  the  claim,  and  the  nature 
and  extent  of  such  interest. 

It  must  state  whether  or  not  it  has  been  submitted  to  any 
other  tribunal  or  officer  for  audit  or  determination,  and  if  so  to 
what  tribunal  or-  officer,  and  the  determination  of  such  tribunal 
or  officer  therein. 

In  all  cases  where  a  notice  of  intention  to  file  a  claim  is 
required  by  law,  the  claimant,  before  filing  said  claim  m  the 
clerk's  office  at  Albany,  must  attach  to  the  original  and  to  the 
twelve  copies  thereof  a  copy  of  said  notice  of  intention,  and  the 
claim  must  state  the  date  of  filing  of  such  notice  both  in  the 
office  of  the  clerk  of  the  court  of  claims  and  in  the  office  of  the 
attorney-general.5 

Where  the  claim  is  for  the  temporary  or  permanent  appropria; 
tion  of  property,  it  must  contain  a  specific  description  of  the 
property,  giving  its  location  and  quantity. 

There  must  be  included  in  each  claim,  or  attached  thereto  as 
a  part  thereof,  a  schedule  showing  in  detail  each  item  claimed, 
and  the  amount  of  such  item. 

If  the  claim  is  filed  under  a  special  statute,  such  statute  must 
be  set  out  in  full  in  the  claim. 

The  claim  must  be  signed  at  the  end  thereof  by  the  claimant's 
attorney,  giving  the  attorney's  post-office  address. 


4  For  siiffKosted  forms  for  claims,  see  the  appendix  to  these  rules. 

8  Section  270  of  the  code  of  civil  procedure  provides  In  part  as 
follows :  "In  all  cases  of  canal  claims  a  cop/  of  each  such  claim 
and  of  notice  of  claim  which  Is  or<  may  hereafter  be  required  to  be 
filed  with  the  court  of  claims  Bhall  be  filed  with  the  superintendent 
of  public  works     *     •     *." 
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It  must  be  verified  in  the  same  manner  as  pleadings  in  the 
supreme  court. 

The  original  may  be  either  typewritten  or  printed,  but  where 
the  amount  claimed  exceeds  $500  the  copies  must  be  printed. 

RULE  XH. 

A  claim  shall  be  filed  by  delivering  it  at  the  clerk's  office  in 
Albany  to  the  clerk  or  in  his  absence  to  some  person  in  charge 
of  the  office,  or  upon  the'  receipt  thereof  at  the  clerk's  office  in 
Albany  by  mail  or  by  express.*  At  the  time  of  filing  the  original 
claim  or  within  ten  days  thereafter  the  claimant  must  file  in  the 
clerk's  office  at  Albany  twelve  copies  thereof. 

RULE  XIIL 

Clerk. —  The  duties  of  the  clerk,  unless  otherwise  ordered  in 
writing  by  the  court,  shall  be  as  follows:  1.  He  shall  receive 
and  file  all  papers  in  a  claim  which  comply  with  the  statutes 
and  rules  relating  thereto.  2.  He  shall  number  each  claim  in*  the 
order  of  its  filing,  and  give  each  amended  or  supplemental  .claim 
and  other  papers  in  the  claim  the  same  number  as  the  original 
claim.  3.  He  shall  deliver  three  copies  of  each  claim  to  the 
attorney-general  and  four  to  the  superintendent  of  public  works, 
and  shall  retain  the  remaining  copies  for  the  use  of  the  court. 
4.  He  shall  notify  the  claimant  or  his  attorney  of  the  date  of 
filing  a  claim  and  of  its  number.  5.  He  shall  mail  a  copy  of  the 
calendar  at  least  five  days  before  the  beginning  of  the  term  to 
each  claimant  whose  claim  appears  thereon,  or  to  his  attorney. 
6.  He  shall  cause  to  be  entered  in  appropriate  books  all  papers 
which  are  required  to  be  recorded  and  shall  have  the  care  and 
custody  of  such  books  and  of  all  papers  filed  in  his  office.  7.  He 
shall  perform  such  other  duties  as  may  be  prescribed  by  the 
court  or  not  inconsistent  therewith  by  any  judge  of  the  court. 

RULE  XIV. 

Counterclaim. —  Where  a  counterclaim  is  necessary  the  attor- 
ney-general must  plead  the  counterclaim  in  conformity  with  the 
provisions  relating  to  claims  so  far  as  applicable.  A  counterclaim 
must  be  verified  by  the  attorney -general  or  by  one  of  his  deputies. 

Unless  otherwise  permitted  by  the  written  order  of  the  court 
or  a  judge  thereof,  the  attorney-general  must,  at  least  ten  days 
before  the  beginning  of  the  term  at  which  the  claim  is  to  be  tried, 
file  in  the  clerk's  office  at  Albany  an  original  and  five  copies  of 
the  counterclaim  and  must  at  the  same  time  that  he  files  said 
counterclaim  serve  a  duplicate  original  thereof  upon  the  claimant. 

RULE  XV. 

Date  of  issue. —  The  date  of  issue  is  the  date  of  filing  the 
claim  in  the  clerk's  office  at  Albany. 

*  See  footnote  5 ,  on  page  218. 
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RULE  XVI. 

Disbursements  for  appropriation  maps. —  An  allowance  will  be 
made  in  the  judgment  in  appropriation  claims  for  the  actual 
expense  incurred  by  the  claimant  in  securing  copies  of  the  official 
appropriation  maps  required  to  be  attached  to  appropriation 
claims  under  the  rules  only  when  such  expense  is  proven  or 
stipulated  in  open  court  ana  included  in  the  award. 

RULE  XVII. 

Discontinuance. —  Where  a  counterclaim  is  pleaded  the  claim- 
ant cannot,  discontine  except  as  permitted  by  the  written  order 
of  the  court  or  a  judge  thereof. 

RULE  XVIII. 

Dismissal  of  claim  or  counterclaim. —  An  application  may  be 
made  to  the  court  to  dismiss  a  claim  or  a  counterclaim  in 
whole  or  in  part  on  the  ground  (1)  that  said  claim  or  counter- 
claim, or  a  part  thereof,  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  or  (2)  that  the  court  does  not  have 
jurisdiction  of  said  claim  or  counterclaim,  or  a  part  thereof, 
either  with  respect  to  one  or  more  of  the  parties  thereto  or  with 
respect  to  the  subject  matter  thereof.  Unless  said  application 
is  made  during  the  trial  of  said  claim  or  counterclaim,  it  will 
not  be  entertained  by  the  court  except  on  eight  days'  written 
notice  to  the  adverse  party  stating  the  grounds  therefor,  unless 
the  adverse  party  waives  or  modifies  this  requirement. 

RULE  XIX. 

Exhibits. —  Each  party  must,  before  submitting  to  the  court  an 
exhibit,  mark  conspicuously  on  said  exhibit  the  number  of  the 
claim   and   claimant's  name. 

In  all  litigated  claims  each  party  must  within  five  days  after 
the  claim  is  finally  submitted,  file  in  the  clerk's  office  at  Albany 
five  copies  of  a  list  of  all  exhibits  submitted  by  him  to  the  court. 
Such  list  must  sufficiently  describe  said  exhibits  so  as  to  permit 
the  identification  thereof  and  must  give  the  official  number  or 
symbol  attached  to  each  exhibit  by  the  court  stenographer,  it 
must  recite  on  its  face  when  and  where  the  claim  was  tried  and 
before  which  judge  or  judges,  and  shall  be  signed  at  the  end 
thereof  by  the  attorney  for  the  party  submitting  the  same.  The 
clerk  shall  send  (me  copy  of  said  list  to  each  of  the  judges 
hearing  the  claim  and  slirll  file  the  remaining  copies  in  his  office. 

Each  party  shall  retain  and  be  responsible  for  his  own 
exhibits,  but  the  clerk  of  the  court  may  at  any  time  require  the 
exhibits,  or  any  of  them,  to  be  filed  in  the  clerk's  office  at  Albany 
for  the  use  of  the  court  or  of  either  party  to  the  claim.  Upon 
the  issuing  of  a  certificate  of  no  appeal  by  the  attorney-general 
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in  any  claim,  or  after  the  expiration  of  the  time  for  taking 
an  appeal  therein,  the  clerk  may  return  to  the  party  the  exhibits 
sent  by  said  party  to  the  clerk's  office. 

RULE  XX.  • 

Guardian  ad  litem. — A  guardian  ad  litem  may  be  appointed  by 
the  court,  or  one  of  the  judges  thereof,  as  provided  by  the  rales 
of  practice  of  the  supreme  court. 

RULE  XXI. 

Judgments.7 —  The  successful  party  must  within  five  days  after 
receipt  from  the  clerk  of  a  notification  of  the  award  of  the  court 
submit  to  the  clerk  an  original  and  two  copies  of  his  proposed 
judgment.  If  said  party  fails  to  do  so,  the  adverse  party  may 
submit  such  proposed  judgment. 

Unless  otherwise  ordered  by  the  court  or  a  judge  thereof,  the 
judgment  in  appropriation  claims  shall  not  be  entered  until  the 
attorney -general  files  in  the  clerk's  office  at  Albany  his  written 
approval  of  title  to  the  property  appropriated  by  the  state, 
including  his  direction  as  to  the  claimant  or  claimants  in  whose 
name  judgment  should  be  entered.  In  all  other  cases  judgment 
shall  be  entered  by  the  clerk  as  soon  as  the  proposed  judgment 
is  submitted  to  him  pursuant  to  this  rule,  or  in-  default  thereof 
as  soon  as  practicable  thereafter. 

rule  xxn. 

Maps. —  In  appropriation  claims,  the  claimant,  before  filing 
the  claim  in  the  clerk's  office  at  Albany,  must  attach  to  the  orig- 
inal and  to  the  twelve  copies  thereof  a  duplicate  of  the  official 
appropriation  map  or  maps  filed  in  the  office  of  the  state  engineer 
and  covering  the  property  for  which  the  claim  is  filed. 

In  oth«*r  claims  affecting  real  property,  and  in  negligence 
claims,  a  rough  sketch  or  drawing  showing  the  location  of  the 
premises  affected,  or  the  place  where  the  claimant  alleges  that 
the  accident  occurred,  must  be  so  attached. 

RULE  XXIII. 

Notice  of  intention  to  file  a  claim. —  In  addition  to  the  require- 
ments prescribed  by  section  264  of  the  code  of  civil  procedure 
for  a  notice  of  intention  to  file  a  claiui.  every  notice  of  intention 
must  state  on  its  face  the  .post  office  address  of  each  claimant 
therein  and  the  post  office  address  of  the  attorney  for  each 
claimant. 

RULE  XXIV. 

Number  of  claim. —  The  number  given  to  the  claim  by  the 
clerk  when  the  same  is  fiJed  in  his  office  must  be  indicated  on 


T  For  suggested  forms  for  judgments  nnrl  for  the  procedure  necessary 
to  secure  payment  of  judgments,  see  the  appendix  to  these  rules. 
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the  face  of  all  subsequent  papers  in  the  same  proceedings  filed  in 
the  clerk's  office  or  submitted  to  the  court  by  the  party  filing 
or  submitting  the  same. 

RULE  XXV. 

Orders. —  Whenever  either  of  the  parties  to  a  claim  shall  apply 
to  the  court  or  a  judge  thereof  for  an  order,  it  shall  be  the 
duty  of  the  party  making  the  application  (1)  to  present  to  the 
judge  or  judges  to  whom  the  application  is  made  hie  proposed 
order  in  writing  and  (2)  to  send  to  the  clerk's  office  at  Albany 
three  copies  of  said  proposed  order.  When  said  order,  signed  by 
the  judge  or  judges  to  whom  it  is  presented,  is  filed  in  the  clerk's 
office,  the  clerk  shall  send  to  the  respective  parties  certified 
copies  thereof. 

Except  when  an  order  is  applied  for  during  the  trial  of  a  claim, 
no  application  shall  be  made  to  the  court  or  a  judge  thereof  for 
any  order  except  on  eight  days'  written  notice  to  the  adverse 
party,  stating  the  grounds  therefor,  unless  the  adverse  party 
waives  or  modifies  this  requirement. 

RULE  XXVL 

Reply. —  A  counterclaim  is  admitted  unless  a  reply  is  filed 
and  served  as  prescribed  by  these  rules.  A  reply  must,  be  veri- 
fied in  the  same  manner  as  pleadings  in  the  supreme  court. 

Unless  otherwise  permittee!  by  the  written  order  of  the  court 
or  a  judge  thereof,  the  claimant  must,  within  twenty  days  after 
the  service  upon  him  by  the  attorney-general  of  a  counterclaim, 
file  in  the  clerk's  office  at  Albany  an  original  and  twelve  copies 
of  his  reply  and  must  at  the  same  time  that  he  files  said  reply 
serve  a  duplicate  original  thereof  upon  the  attorney-general. 

RULE  XXVII. 

Size  of  papers.— Where  a  claim  or  other  paper  in  a  case  is 
typewritten  the  size  of  the  paper  used  shall  be  substantially 
eight  inches  by  thirteen  inches  and .  when  printed  substantially 
eight  inches  by  ten  and  one-half  inches. 

rule  xxvm. 

Submission  of  claim  on  agreed  statement  of  facts. —  Whenever 
a  claim  is  submitted  to  the  court  on  an  agreed  statement  of 
facts,  the  claimant  must  within  five  days  thereafter  file  in  the 
clerk's  office  at  Albany  a  copy  of  said  statement  which  must 
be  signed  at  the  end  thereof  by  both  parties,  together  with  a 
memorandum  stating  when*  and  where  the  claim  was  submitted 
and  to  which  judge  or  judges.  Each  party  must  within  the  same 
time  file  in  the  clerk's  office  at  Albany  a  list  of  all  papers 
submitted  by  said  party  to  the  court,  which  list  must  suffi- 
ciently describe  said  papers  ho  as  to  permit  the  identification 
thereof. 
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APPENDIX  TO  RULES  OF  THF  COURT  OF  CLAIMS. 
L  The  following  forms  are  suggested  as  aids  to  claimants.8 

FORM  A. 

Notice  of  Intention  to  File  Claim. 
STATE  OF  NEW  YORK  — COURT  OF  CLAIMS 


John  Doe 
against 
Thb  State  op  New  York. 


* 
To  the  Clerk  of  the  Court  of  Claims: 

To  the  Attorney-General  of  the  State  of  New  York:® 

Please  take  notice  that  the  undersigned,  John  Doe,  intends  to 
file  a  claim  against  the  State  of  New  York,  pursuant  to  section 
2*4  of  the  Code  of  Civil  Procedure. 

The  post-office  address  of  the  claimant  herein  is 


The  attorney  for  the  claimant  herein  is  Richard  Roe,  Esq.,  and 
his  post-office*  address   is 

The  time  when  and  the  place  where  such  claim  arose  and  the 
nature  of  the  same  are  as  follows: 


JOHN  DOE, 

Claimant. 


Richard  Roe, 

Attorney  for  claimant. 


•  This  appendix  is  not  a  part  of  the  rules  and  has  not  been  adopted 
bj  the  court.  The  forms  are  not  official  forms  and  their  use  is  not 
mandatory  except  to  the  extent  that  they  In  corporate  provisions 
required  by  the  roles.  (See  Rule  1,  paragraph  3,  ana  Rule  11.)  They 
are  obviously  intended  to  cover  only  the  ordinary  situations,  and  claim- 
ant! must  modify  them  if  necessary  to  meet  the  actual  facts  Involved 
in  their  particular  claims. 

No  attempt  has  been  made  to  suggest  a  form  for  claims  arising  on 
or  ant  of  contracts  because  the  facts  in  such  claims  vary  to  such  an 
'stent  that  no  general  form  could  be  suggested  which  would  be  of 
union  assistance.  A  claim  on  contract  whlrh  meets  the  requirements 
of  a  complaint  in  the  supreme  court  is  sufficient  provided,  of  course, 
It  incorporates  the  special  provision**  required  by  Rule  11. 

•See  footnote  5  on  page  11  giving  the  provision  in  section  270  of 
to*  code  of  clrll  procedure  relative  to  the  filing  of  canal  clnims  and 
notices  of  such  claims  with  the  superintendent  of  public  works. 


i 


Notice  of  intention  \ 

to  file  claim 
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Stats  op  New  York,   " 

Count v  of    {88. : 

City  of.* 

John  Doe,  being  duly  6 worn,  says:  I  am  the  claimant  above 
named;  I  have  read  the  foregoing  notice  of  intention  to  file  a 
claim  against  the  State  of  New  York  and  know  its  contents; 
the  same  is  true  to  my  own  knowledge,  except  as  to  the  matters 
therein  stated  to  be  alleged  on  information  and  belief,  and  ae  to 
those  matters  I  believe  it  to  be  true. 

JOHN  DOE. 

Sworn  to  before  me  the 

day  of ,  191 . . 

John  Smith, 

Notary  Public  (or  other  officer  authorized 
♦  to  take  affidavits). 

FORM  B. 

Claim  for  Permanent  Appropriation. 
STATE  OF  NEW  YORK  —  COURT  OF  CLAIMS. 


John  Doe 

against 

The  State  op  New  York. 


*  Claim  No. 


1.  The  post-office  address  of  the  claimant  herein  is 

2.  This  claim  is  for  the  permanent  appropriation*  of  land  by  the 
State  for  the  Barge  canal  pursuant  to  Laws  of  1903,  chapter 
147,  as  amended,  and  the  notice  of  such  appropriation  was  served 
upon  the  claimant  on  the day  of ,  191 .  .*<> 

3.  The  claimant  was  at  the  time  of  the  appropriation  the  sole 
owner  in  fee  of  the  premises  appropriated. 

4.  The  premises  appropriated  are  described  as  follows: 
(Insert  description  in  detail  as  given  on  the  official  appropria- 
tion map  including  the  contract  number  and  the  parcel  number 
indicated  on  said  map.) 

5.  Attached  hereto  as  a  part  of  the  claim  is  a  duplicate  of  the 
official  appropriation  map  served  upon  the  claimant. 

6.  This  claim  has  not  been  assigned  and  has  not  been  sub- 
mitted to  any  other  tribunal  or  officer  for  audit  or  determination. 

7.  This  claim  is  filed  within  two  years  after  the  claim  accrued, 
required  by  law." 

10  Sop  note  2  on  page  229  Indicating  how  this  paragraph  must  be 
changed  if  the  land  was  appropriated  under  other  statutes  or  for 
other  than  barge  canal  purposes. 

11  If  the  claim  is  not  filed  within  two  years  after  it  originally 
accrued,  but  is  filed  pursuant  to  any  statute  (such,  for  instance,  as 
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8.  The  particulars  of  claimant's  damages  are  as  follows: 

3  acres  of  land  appropriated $450 

15  acres  of  remaining  land  damaged 300 

Total    $750 


RICHARD  ROE, 

Attorney  for  Claimant. 
Office  and  post-office  address, 


>88.  : 


State  of  New  York, 

County  of 

City  of 

John  Doe,  being  duly  sworn,  says:  I  am  the  claimant  above 
named;  I  have  read  the  foregoing  claim  and  know  its  contents; 
the  same  is  true  to  my  own  knowledge,  except  as  to  the  matters 
therein  stated  to  foe  alleged  on  information  and  belief,  and  as  to 
those  matter  I  believe  it  to  be  true. 

JOHN  DOE. 

Sworn  to  before  me  the  

day  of ,  191. . 

John  Smith, 

Notary  Public  (or  other  officer  author- 
ized to  take  affidavits). 

FORM  C. 
Claim  for  Damages  for  Negligence. 
STATE  OF  NEW  YORK— COURT  OF  CLAIMS. 


.  John  Doe 

against 

Thh  State  of  New  York. 


Claim  No. 


1.  The  poet-office  address  of  the  claimant  herein  is 

2.  This  claim  is  for  negligence  of  the  State  in   constructing 

and  maintaining  a  bridge,  known  as  the   bridge, 

wer  the  Erie  canal  in  the  city  of   f  N.  Y.,  and 

particularly  in  failing  to  provide  said  bridge  with  suitable  rail- 
ings and  to  light  the  same. 

taw*  1916,  ch.  420)  which  permits  the  clnim  to  he  filed  after  the 
expiration  of  the  two  years,  this  paragraph  flhottld  be  modified  so  as 
to  itate  the  exact  facta  and  a  specific  reference  to  the  statute  permit- 
ting the  filing  of  the  claim  should  be  made.  If  this  statute  is  a 
Mwcial  statute  (as  distinguished  from  a  general  statute)  it  must  be 
*t  oat  in  full  in  the  claim.    See  Rule  11,  paragraph  7. 
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3.  On  the  . day  of  ,  191 ,  with 

out  any  negligence  on  his  part,  claimant  fell  off  the  west  side 
of  said  bridge  about  the  middle  thereof  and  received  the  follow- 
ing injuries:      (State  in  detail  injuries  received.) 

4.  This  claim  has  not  been  assigned  and  has  not  Deen   sub- 
mitted to  any  other  tribunal  or  officer  for  audit  or  determination. 

5.  Attached  hereto  is  a  copy  of  the  notice  of  intention  to  file 
this  claim,  which  notice  was  filed  in  the  office  of  the  clerk  of  the 

Court  of  Claims  on  the day  of ,  191 . . .  . , 

and  in  the  office  of  £he  Attorney -General  on.  the day 

of .',  191 12 

6.  This  claim  is  filed  within  two  years  after  the  claim  accrued, 
as  required  by  law.     (But  see  footnote  11  on  page  224.) 

7.  Attached  hereto  as  a  part  of  the  claim  is  a  sketch  of  the 
place  of  the  accident. 

8.  The  particulars  of  claimant's  damages  are  as  follows: 

Dr.   Bell's  bill   for  services $50 

Mary  Smith's  bill  for  nursing 40 

St.  Mary's  Hospital   expenses 50 

Medicines    25 

Personal  suffering,  etc 2,000 

Total    $2,165 


RICHARD  ROE, 

Attorney  for  Claimant. 
Office  and  post-office  address, 


*  • 


(For  verification,  see  Form  B.) 

FORM  D. 
Claim  for  Damages  for  Leakage. 
STATE  OF  NEW  YORK  —  COURT  OF  CLAIMS. 


John  Dob 

against 

Thh  State  op  New  York. 


*Claim  No. 


1.  The  post-office  address  of  the  claimant  herein  is 

2.  This  claim  is  for  the  destruction  of  crops  and  damage  to 
meadow  land,  owned  by  the  claimant,  due  to  leakage  from  the 
Barge  canal  from  the  ........  day  of ,  191 

"  See  footnote  5  on  pape  218  Riving  the  provision  in  section  270 
of  the  code  of  civil  procedure  relative  to  the  fllinj?  of  canal  claims 
and  notices  of  such  claims  with  the  superintendent  of  public  works. 
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to  the day  of ,  191 . . . . ,  by  reason  of  the 

negligent  construction  and  maintenance  of  the  banks  thereof  by 
the  State  of  New  York. 

3.  The  premises  owned  by  claimant  are  situated  in  the  town 

of   ,   county  of    ,  New  York,   and 

consist  of  fifty  acres,  and  the  portion  affected  by  the  negligence 
of  the  State  is  about  thirty-five  acres  lying  adjacent  to  the 
canal. 

4.  This  claim  has  not  been  assigned  and  has  not  been  sub- 
mitted to  any  other  tribunal  or  officer  for  audit  or  determination.  | 

5.  Attached  hereto  is  a  copy  of  the  notice  of  intention  to  file 
this  claim,  which  notice  was  filed  in  the  office  of  the  clerk  of  the 

Court  of  Claims  on  the day  of ,  191 ... , 

and  in  the  office  of  the  Attorney-General  on  the  . . , day 

of ,  191.  ..is 

6.  This  claim  is  filed  within  two  years  after  the  claim  accrued, 
as  required  by  law.     (But  see  footnote  11  on  page  20.) 

7.  Attached  hereto  as  a  part  of  the  claim  is  a  sketch  of  the 
entire  premises  owned  by  the  claimant  which  also  shows  the 
portion  affected  "by  the  negligence  of  the  State. 

8.  The  particulars  of  claimant's  damages  are  as  follows: 

20  acres  of  corn  totally  destroyed,  at  $30  an  acre.  $600 
10  acres  of  potatoes  partially  destroyed,  at  $60  an 

acre 600 

5  acres  of  meadow  land  damaged,  at  $10  an  acre.  50 

Total $1,250 


RICHARD  ROE, 

Attorney  for  Claimant. 
Office  and  post-office  address, 


(For  verification,  Bee  Form  B.) 

FORM  E. 
Judgment  in  Appropriation  Claims. 
STATE  OF  NEW  YORK  —  COURT  OF  CLAIMS. 


John  Doe 

against  J-Claim  No. 

The  State  op  New  York. 


,  attorney  for  claimant. 

,  Deputy  Attorney-General,  for  the  State  of 

New  York. 


a  8ee  footnote  5  on  page  218  giving  the  provision  in  section  270 
of  the  code  of  civil  procedure  relative  to  the  filing  of  canal  claims 
and  notices  of  such  claims  with  the  superintendent  of  public  works. 
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This  claim  for  the  sum  of   ( $ ) 

for  damages  resulting  from  the  permanent  appropriation  on  the 

day  of ,  191 . . .    (see  note  U* ) ,  of  the 

premises  described  below,  situated  in  the for  the 

Barge  canal,  pursuant  to  chapter   147  of  the  Laws  of  1903,  as 

amended  (see  note  2** ) ,  filed  the day  of , 

191 . . .,  and  numbered ,  came  on  to  be  heard  before  this 

court  at  a  session  thereof  held  in  the  city  of on 

the day  of  ,  191 .. . 

The  court  having  heard  the  proofs  and  allegations  of  the  par- 
ties and  having  duly  made  and  filed  its  findings  of  fact  and  con- 
clusions of  law,  it  is  (see  note  3") 

Ordered  and  adjudged.  That   ,  the  above 

named  claimant,  recover  herein  against  the  State  of  New  York 

the  sum  of   ( $ ) ,  with  interest 

thereon  from  the day  of  ,  191 . . . ,  the 

date  of  said  appropriation,  to  the day  of , 

191. . .    (see  note  4**)  the  date  of  entry  of  this  judgment,  to  wit: 

( see  note  4" )    ( $ ) ,  together  with  the 

sum  of  $ ,  the  cost  of  procuring  maps,  amounting  in  all 

to  the  sum  of  (see  note  4n)    ( $ )   for 

the  permanent  appropriation  of  the  following  described  premises 
and  in  full  settlement  of  said  claim: 

Contract  No ,  Parcel  No 

(Insert  here  the  exact  description  of  the  premises  appropriated 
as  given  in  the  official  appropriation  map  served  on  the 
claimant) 


Clerk  of  the  Court  of  Claims. 

Notes  on  the  Drafting  of  Judgments  in  Appropriation  Claims. 

Note  1.  Insert  here  the  date  when  the  notice  of  appropriation 
was  served  upon  claimant. 

Note  2.  If  the  land  was  appropriated  for  the  Cayuga  and 
Seneca  canal,  the  statutory  reference  should  be  to  Laws  1909, 
ch.  391,  as  amended;  and  if  for  barge  canal  terminals,  to  L#awa 
1911,  ch.  746,  as  amended. 


14  See  the  notes  on  the  drafting  of  judgments  In  appropriation  claims 
which  follow  this  form. 
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If  the  land  was  appropriated  for  other  than  barge  canal  pur- 
poses, this  part  of  the  judgment  should  of  course  be  changed 
,  to  conform  to  the  facts.  For  instance ,  provision  is  made  for  the 
|  appropriation  of  land  for  the  state  reservation  at  Sagatoga 
Springs  by  Laws  1916,  oh.  295,  §§  600-604  (see  Laws  1909,  ch. 
569;  Laws  1911,  ch.  394;  Laws  1914,  ch.  252),  and  for  the 
appropriation  of  land  within  the  Adirondack  or  Catskill  parks 
or  adjacent  thereto  by  Laws  1916,  ch.  451  (see  Laws  1909,  ch.  24, 
fS  46-49;  Laws  1912,  ch.  444). 

Note  3.  Where  no  proof  is  offered  by  the  state  in  opposition 
to  the  claim,  this  paragraph  of  the  judgment  should  read  as 
follows: 

Tne  court  having  heard  the  proofs  and  allegations  of  the 
claimant  and  having  determined  the  legal  liability  of  the  state, 

and  the  claimant  having  offered  to  accept  the  sum  of 

($ )    with  interest  thereon  from  the    day  of 

,  191 . . . ,  together  with  the  sum  of  $ , 

the  cost  of  procuring  maps,  in  full  settlement  of  said  claim,  and 
no  proof  having  been  offered  by  the  state  in  opposition  thereto, 
it  is 

Note  4.  In  submitting  judgments  to  the  clerk's  office  pursuant 
to  Rule  21,  this  space  should  be  left  blank.  The  clerk,  "  unless 
otherwise  ordered  by  the  court  or  a  judge  thereof,"  is  not  author- 
ized to  enter  judgment  in  permanent  appropriation  claims  until 
the  attorney -general  has  filed  in  the  clerk's  office  his  written 
approval  of  title,  etc.,  to  the  land  appropriated.  (See  Rule  21.) 
The  clerk's  office  will  fill  in  the  date  of  the  entry  of  the  judgment, 
will  compute  the  interest  down  to  the  date  of  the  entry  of  the 
judgment,  or  as  otherwise  directed  by  the  court,  and  will  insert 
in  the  judgment  the  amount  of  interest  and  the  total  amount  of 
the  judgment.  See  section  269  of  the  code  of  civil  procedure 
relative  to  the  allowance  by  the  state  comptroller  of  interest  on 
judgments. 

General  Note.  The  suggested  form  of  judgment  is  obviously 
intended  to  cover  only  the  ordinary  situation.  When  any  orders 
save  been  granted  after  the  filing  of  the  claim  (particularly  any 
orders  granted  at  the  trial  itself)  which  have  any  relation  to  the 
award  or  to  the  judgment,  the  party  obtaining  these  orders  must 
not  only  see  that  they  are  entered  in  the  clerk's  office  nt  Albany 
(see  Rule  25)  but  he  must  also  insert  descriptive  recitals  of  th^se 
orders  in  the  proposed  judgment  which  he  is  required  to  submit 
to  the  clerk  pursuant  to  Rule  21.  The  most  frequent  orders  of 
this  character  are  those  amending  the  claim  or  award  (either  as 
to  parties  or  subject  matter)  or  consolidating  claims  for  the  pur- 
poses of  the  trial. 

Parties  are  request ed  to  submit  their  proposed  judgments  to 
the  clerk's  office  without  hackers  and  they  are  also  requested  not 
to  fasten  the  sheets  together  with  any  permanent  fasteners. 
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FORM  F. 
Judgment  in  Claims  other  than  Appropriation  Claims. 
STATE  OF  NEW  YORK  —  COURT  OF  CLAIMS. 


John  Dob 
against  S  Claim  No. 

The  State  of  New  York. 


,  attorney  for  claimant. 

,  Deputy  Attorney-General,  for  the  State 

of  New  York. 

This  claim  for  the  sum  of  *. ( $ ) 

for  the  (see  note  li»)    ,  filed  on  the 

day  of ,  191 . . . ,  and  numbered ,  came  on  to 

be  heard  before  this  court  at  a  session  thereof  held  in  the  city  of 
on  the day  of ,  191 . . . 

The  court  having  heard  the  proofs  and  allegations  of  the  par- 
ties and  having  duly  made  and  filed  its  findings  of  fact  and  con- 
clusions of  law,  it  is  (see  note  2") 

Ordered  and  adjudged,  That   '. ,  the  above 

named  claimant,  recover  herein  against  the  State  of  New  York 

the  sum  of ( $ )  in  full  settlement 

of  said  claim. 


Clerk  of  the  Court  of  Claim*, 

Notes  on  the  Drafting  of  Judgments  in  Claims  other  than 

Appropriation  Claims. 

Note  1.  Insert  here  a  brief  recital  showing  the  nature  of  the 
claim  and  giving  the  location  of  the  premises  affected  or  the  place 
where  the  claim  accrued. 

In  all  canal  claims  the  judgment  must  show  on  its  face  whether 
the  damage  was  suffered  in  connection  with  the  old  Erie  canal  or 
in  connection  with  the  barge  canal  improvement  work.  This  pro- 
vision is  necessary  in  order  to  enable  the  state  comptroller  to 
determine  from  what  canal  fund  the  judgment  should  be  paid. 

Note  2.  "Where  no  proof  is  offered  by  the  state  In  opposition  to 
the  claim,  this  paragraph  of  the  judgment  should  read  as  follows: 

The  court  having  heard  the  proofs  and  allegations  of  the  claim- 
ant and  having  determined  the  legal  liability  of  the  state,  and  the 

claimant  having  offered  to  accept  the  .sum  of   

($ )  in  full  settlement  of  said  claim,  and  no  proof  having 

been  offered  by  the  state  in  opposition  thereto,  it  is 

1%  Sih»  the  notes  on  th*»  drafting  of  judgments  in  other  than  appro- 
priation claims  which  follow   this  form. 
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General  Note.  See  the  general  note  on  page  229  giving  addi- 
tional directions  which  are  applicable  to  judgments  in  claims 
other  than  appropriation  claims  as  well  as  to  judgments  in  appro- 
priation claims. 

If  the  award  givee  interest,  leave  blank  spaces  in  the  judg- 
ment for  the  filling  in  of  the  interest  dates  and  the  amount  of 
interest.  The  clerk's  office  will  fill  in  these  dates  and  will  com- 
pute the  interest. 

II.  Procedure  to  secure  payment  of  judgments. 
(See  section  260  of  the  code  of  civil  procedure.) 

A.  In  claims  other  than  appropriation  claims. 

The  claimant  must  file  in  the  state  comptroller's  office 
at  Albany  the  following  papers: 

1.  The  certified  copy  of  the  judgment  which  is  served 
upon  him  by  the  clerk  of  the  court  of  claims  pursuant  to 
section  269  of  the  code  of  civil  procedure. 

2.  The  certificate  of  no  appeal  which  the  claimant  must 
secure  from  the  attorney-general.    Obviously,  if  the  state 

intends  to  appeal,  this  certificate  will  not  be  issued. 

Upon  the  receipt  by  the  state  comptroller  of  the  above 
papers,  or  upon  application  to  him,  he  will  send  to  the 
claimant  blank  forms  of  the  following  papers  which  also 
have  to  be  executed  and  filed  in  the  state  comptroller's 
office: 

3.  Waiver  of  attorney's  lien  which  must  be  executed  by 
the  attorney  of  record  for  the  claimant. 

4.  Satisfaction  of  judgment  which  must  be  executed  by 
the  claimant. 

5.  Receipt  for  payment  of  the  judgment  which  must  be 
executed  by  the  claimant. 

B.  In  permanent  appropriation  claims. 

In  addition  to  the  above  papers  which  claimant  must 
file  in  the  state  comptroller's  office  at  Albany,  judgments 
in  permanent  appropriation  claims  will  not  be  paid  until 
the  attorney-general  has  filed  with  the  state  comptroller 
"  a  satisfactory  abstract  of  title  and  certificate  of  search 
as  to  incumbrances  showing  the  person  demanding  such 
damages  to  be  legally  entitled  thereto."  (See  section  269 
of  the  code  of  civil  procedure.)  It  must  also  be  remem- 
bered that  "  unless  otherwise  ordered  by  the  court  or  a 
judge  thereof"  (see  Rule  21),  the  clerk  of  the  court  of 
claims  is  not  authorized  to  enter  judgment  in  permanent 
appropriation  claims  until  the  attorney-general  has  filed 
in  the  clerk's  office  at  Albany  "  his  written  approval  of 
title  to  the  property  appropriated  by  the  state,  including 
his  direction  as  to  the  claimant  or  claimants  in  whose 
name  judgment  should  be  entered."     (See  Rule  21.) 
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THE 


Code  of  Civil  Procedure 

of  tits 

STATE  OF  NEW  YORK. 


AN    ACT 

Relating:   to   Courts*  Officers   of  Justice,  and 

Civil  Proceedings. 

Passed  June  2, 1876 ;  tbvee-nfths  being  present 

The  People  of  the  State  of  New  York,  represented  in  Senate 
and  Assembly t  do  enact  as  follows. 

CHAPTER  I. 
General  Provisions  relating  to  Courts,  and  the  Mem- 
bers and  Officers  thereof. 

* 

TITLE  I. -The  Coarta  of  the  State;  their  General  Powers  and  Attrlhates 
and  General  Regulations  pertaining  to  the  Exercise  thereof. 

TITLE  II.— Provisions  of  General  Application,  relating  to  the  Jndget,  and  rei 
tain  other  Officers  of  the  Conrts. 

TIT  LB  I. 

The  courts  of  the  State ;  their  general  powers  and  attributes, 
and  general  regulations  pertaining  to  the  exercise  thereof. 


ABTIOLK  FIBST. 

Enumeration  and  classification. 

See.  1.  Courts. 

2.  Courts  of  record  enmnerated. 

3.  Court*  not  of  record. 

4.  OenemJ  provisions  as  to  jurisdiction,  etc. 

I  1.  [Aan'd,   1900.]      Courts. 

The  courts  referred  to  in  this  ant,  are  enumerated  in  sections 
two  and  three  of  the  judiciary  law. 

Amended  by  L.  1000,  ch.    «5.  |3.     See  note  26  of  notes  of  Board  of  Statutory 
CensoUdattoa   at  end  of   Code. 


Article  I.  Enumeration  and  classification.  1 

2.  General  powers  and  attributes  of  the  courts.  j 

8.  Miscellaneous  provisions  relating  to  the  sittings  of  the  courta. 


Ml 


) 


2-4  COURTS.  c.  1, 1. 1,  a.  1 

II  2-3.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated  Laws, 
tit.   Judiciary  Law,  §*  2-3.J 

I  4.  [Ain'd,  1S77.J  General  provision  aa  to  jurisdiction, 
etc. 

Each  of  those  courts  shall  continue  to  exercise  the  jurisdiction 
and  powers  now  vested  in  it  by  law,  according  to  the  course  and 
practice  of  the  court,  except  as  otherwise  prescribed  in  this  act. 

Co.   Proc.   f   10,   and  part  Qt  I  4d9. 


cUl.a.2  COURTS.  |§  5-le 


ARTICLE   SECOND. 

General  powers  and  attributes  of  the  courts. 

Sec.    9.  The  Bitting  of  courts   to  be   public. 

?.  Courts  not  to  sit  on   Sunday,  except  in  special  cases 
.  General  powers  of  courts  of  record. 

8.  Criminal   contempts   defined. 

9.  Punishment   for  criminal   contempts. 

10.  Such  contempts  in  rlew  of  court;  how  punished,  etc. 

11.  Requisites   of  commitment. 

12.  Preceding  sections   limited 

13.  Indictment.   If  offence  Is  indictable. 

14.  Contempts;    punishable  cirilly. 

15.  No  punishment  for  non-payment  of  Interlocutory  costs. 

16.  Id. ;  money  due  upon  a  contract.  / 

17.  Rules'  of  courts  of  record,   how  made  and   revised. 

18.  Rules  to   be  published. 

19.  Courts  to  order  calendar  printed. 

20.  Expense  to  be  a  county  charg?. 

21.  Certain  papers  saay   be  destroyed. 

22.  Writs,  etc.   in  oasae  «C  the  people,  mad  In   English;  «bbreTlations. 

23.  Id. :  teste  and   return. 

24.  Id.;  to  be  subscribed   or  indorsed;   when  error,   etc.,   not   to  vitiate. 

25.  2io  diseanthromnce  by   reason   of  vacancy,   etc. 

26.  In  New-York   and    Brooklyn,   ceattoraance   of   proceedings  commenced 

27.  Proriafeu  rfipmiaa;  the  seals  of  courts. 

28.  Jteals  of  counties. 

29.  I  Itepealed.  ] 

30.  Jiew  seals. 

li  5-«.  [Repealed  by  L.  1009,  ch.  35.  See  Consolidated  Laws, 
tit  Judiciary  Law,  ||  4-5.] 

1  7.  General  powers  of  courts  of  record. 

A  court  of  record  has  power: 

1.  To  issue  a  subpoena,  requiring  the  attendance  of  a  person 
found  in  the  State,  to  testify  in  a  cause  pending  in  that  court; 
subject,  however,  to  the  limitations  prescribed  by  law,  with  re- 
spect to  the  portion  of  the  State  in  which  the  process  of  a  local 
court  of  record  may  be  served. 

2.  To  administer  an  oath  to  a  witness,  in  the  exercise  of  the 
Powers  and  duties  of  the  court. 

3.  To  devise  and  make  new  process  and  forms  of  proceedings,  - 
necessary  to  carry   into  effect  the  powers  and  jurisdiction  pos- 
sessed by  it. 

2  R.  8.  276.   f  1    (8  R.   S..   5th  ert.,  468;   2  EUm.   287). 

il  8-12.  [Repealed  by  L.  1000,  ch.  35.    See  Consolidated  Laws,  ^ 

tit.  Judiciary  Law,  §g  750-752,  754.] 

*  "•  [Repealed  by  L.  1009,  ch.  88.     See  Penal  Law,  §  602. J 

<  **•  [Repealed  by  L.  1009,  ch.  35.  See  Consolidated  Laws, 
tit.  Judiciary  Law,  §  753.] 

II  15-16.  [Repealed  by  L.  1900,  ch.  14.  See  Consolidated 
Laws,  tit.  Civil  Rights  Law,  §§  20-21.] 
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II 17-25  WRITS,  ETC.  c,  1,  f .  1,  a.  Z 

SI  17-19.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated 
Laws,  tit.  Judiciary  Law,  ||  52,  90,  93-95,  154,  193,  328  and 
329.] 

1  20.  [Repealed  by  L.  1909.  chs.  1C  and  58.  See  Consolidated 
Laws,  tits.    County  Law,  §  240»  State  Finance  Law,  §  46.] 

f  21.  [Repealed  bv  L.  1909,  ch.  36.  See  Ootisolidated  Laws, 
tit.    Judiciary  Law,  §  87.] 

f  22.  Writ*,  eto.»  in  name  of  the  people,  and  in  KntrlUlii 
abbreviations. 

Except  where  it  is  otherwUe  specially  prescribed  by  law,  n  writ 
or  other  process  must  be  in  the  name  of  the  people  of  the  State, 
and  eacn  writ,  process,  record,  pleading  or  other  proceeding  In  a 
court,  or  before  an  officer,  must  be  in  the  English  language,  and, 
unless  it  is  oral,  made  out  on  paper  or  parchment,  in  a  fair  legible 
character,  in  words  at  length,  and  not  abbreviated.  But  the 
proper  and  known  names  of  process,  and  technical  words,  may  be 
expressed  in  appropriate  language,  as  now  is,  and  heretofore  has 
been  customary;  such  abbreviations  as  are  now  commonly  em- 
ployed in  the  English  language  may  be  used;  and  numbers  may 
be  expressed  by  Arabic  inures,- or  Rftnurft  numerals,  in  the:  cus- 
tomary manner. 

2  R.  S.  27ft,  91  8  flhA  9  (3  U.  S„  5th  ed.,  467;  2  Bdm.  BBS)*  consoli- 
dated. 

1  23.  Id.;  teste  and  •  *etnvn»  • 

A  writ  or  other  process  issued  out  of  a  Court  of  record,  must 
be  tested,  except  where  it  is  otherwise  specially  prescribed  by 
Jaw,  in  the  name  of  a  judge  of  the  court,  on  any  day;  must  be  re- 
turnable within  the  time  prescribed  by  law;  or,  if  no' time  IB  pre- 
scribed by  law,  within  the  time  fixed  by  the  court,  and  therein 
specified  for  that  purpose;  and  when  returnable,  must,  together 
with  the  return  thereto,  be  filed  with  the  clerk,  unless  otherwise 
specially  prescribed  by  law. 

2  K.  «.  27B,   f  0;   I..   1847.  ch.  280,   |  87 J   L.   1847,  <*.  470,   |  43. 

I  24.  t<1.{  to  He  subscribed  or  Indorsed)  when  error} 
etc.,   not   to  vitiate* 

A  writ  or  other  process,  issued  out  of  a  court  of  fewird,  must, 
before  the  delivery  thereof  to  an  officer  to  be  executed,  be  sub- 
scribed or  indorsed  with  the  name  of  the  officer  by  Whom,  or  by 
whose  direction  it  was  granted,  or  the  attorney  for  the  Oarty,  or 
the  person  at  whose  instance  it  was  issued.  A  writ  or  other  proc- 
ess thus  subscribed  or  indorsed,  is  pot  void  or  voidable,  by  reason 
of  having  no  seal  or  a  wrong  seal  thereon,  or  of  any  mistake  or 
omission  in  the  teste  thereof,  or  in  the  name  of  the  clerk,  unless 
it  was  issued  by  special  order  of  the  court 
Id. 


§  25.    [Am'd,  187T.1     No  discontinuance  hj  reason  of 
cancy,  etc. 

An  action  or  special  proceeding)  civil  or  criminal)  Id  a  eoiirt  of 
record,  is  not  discontinued  by  a  vacancy  or  change  in  the  judges 
of  the  court,  or  by  the  re-election  or  re-appolntinent  of  a  judge; 
but  it  must  be  continued,  heard  and  determined*  by  the  Court,  As 
constituted  at  the  time  of  the  heuring  or  determination.  tAft*f  a 
judge  is  out  of  office,  he  may  settle  a  case  or  exceptions,  or  make 
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e.l>tl,su2  PROCEEDINGS.  |§  28-31 

any  return  of  proceedings,  had  before  him  while  he  was  in  office, 
and  may  be  compelled  so  to  do,  by  the  court  in  which  the  actiot 
or  special  proceeding  is  pending, 
2  B.  S.  277,   |  2. 

$  26.  [Am'd,  1910.]  When  one  Judtfe  may  continue  pro- 
ceedinys  commenced  before   another. 

In  the  counties  within  the  first  and  second  judicial  districts, 
a  special  proceeding  instituted  before  a  judge  of  a  court  of  record, 
or  a  proceeding  commenced  before  a  judge  of  the  court,  out  of 
court,  in  an  action  or  special  proceeding  pending  in  a  court  of 
record  may  be  continued  from  time  to  time,  before  one  or  more 
other  judges  of  the  same  court,  with  like  effect,  as  if  it  had  been 
instituted  or  commenced  before  the  judge,  who  last  hears  the 
same.    (See  f  771,  post.) 

Am'd,  L.  1910,  cb.  562.   In  effect  Sept  1,1010. 

i  27.  [Repealed  by  L.  1900.  chs.  36  and  65.  See  Consolidated 
Laws,  tits.  Judiciary  Law,  II  28,  168  and  194,  County  Law, 
\  2if>;  and  also  Code  Civ.  Pro.,  I  2507.] 

I  28.  [Repealed  br  L.  1909,  ch.  16.  See  Consolidated  Laws, 
tit.  County  Law,  I  245.] 

I  20.  [Repealed  by  L.  1892,  ch.  677.] 

I  BO'  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated  LtWf, 
tits.  Judiciary  Law,  I  29,  County  Law,  {  245.] 
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H  31-38  TRIAL  OF  CAUSES.  c.  1, 1 1,  a.  8 


ARTICLE   THIRD. 

Miscellaneous  provisions  relating  to  the  sittings  of  ths  court. 

Sec.  31.  Rooms,    fuel,   etc.,   how  furnished. 

32.  No  liquors,   etc.,   to  be  sold  In  court-house. 

33.  Penalty. 

34.  Adournment  of  court  to  a  future  day. 

35.  Adjournment  of  term,  judge  not  appearing. 

36.  When  court  to  be  adjourned  to  a  clay  certain. 

37.  Causes   tried   elsewhere   than   at  court-house. 

38.  Governor  may  change  place  for  holding  courts  of  record. 

39.  Such   appointment,    etc..    to   be   recorded   and   published. 

40.  Judge  may   change   place  for  holding  court  of   record. 

41.  Adjournment   of   term   to   another   place   when    parties   so   stipulate. 

42.  Place   for   holding  courts   in   city   of   New- York,    how   changed. 

43.  Wbeu    court-house   is   unfit    to   bold   court,    another   place    to    be    ap- 

pointed. 

44.  No  action  or  special  proceeding  abated,  etc.,   by  failure  or  adjourn- 

ment of  court. 

45.  Trial  once  commenced   may  be   continued   beyond   term, 

I  81.  f  Repealed  by  L.  1009,  ch.  16.  See  Consolidated  Laws, 
tit.   County  Law,  §  42.    See  also  New  York  charter,  §  62.  J 

f|  83-88.  [Repealed  by  L.  1909,  ch.  88.  See  Penal  Law, 
§  1790.] 

fi  34.  [Am'd,  180ft,  1009.]  Trial  of  causes  at  adjourned 
term. 

Causes  may  be  noticed  for  trial  for  any  term  of  a  court  of 
record  adjourned  as  provided  in  section  seven  of  the  judiciary 
law,  as  if  it  was  held  by  original  appointment. 

Amended  by  L.  1895,  ch.  046.  and  L.  1900,  ch.  69.  Former  section  re- 
pealed by  L.  1909.  ch.  35.  See  Consolidated  Laws.  tit.  Judiciary  Law. 
If  7,  534,  540.  See  note  27  of  notes  of  Board  of  Statutory  Consolidation 
at   end    of   code. 

IS  35-36.  [Repealed  by  L.  ld09,  ch.  35.  See  Consolidated 
Laws,  tit.    Judiciary  Law,  §  6.] 

i   37.   Can  Ben   tried   elsewhere   than   at   court-home. 

The  parties  to  an  action  or  special  proceeding,  pending  in  a 
court  of  record,  may,  with  the  consent  of  the  judge  who  is  to 
try  or  hear  it,  without  a  jury,  stipulate  in  writing,  that  it  shall 
be  tried  or  heard  and  determined,  elsewhere  than  at  the  court- 
house. The  stipulation  must  specify  the  place  of  trial  or  hearing, 
and  must  be  filed  in  the  office  of  the  clerk;  and  the  trial  or  hearing 
must  be  brought  on  upon  the  usual  notice,  unless  otherwise  pro- 
vided in  the  stipulation. 

L.    1847,    ch.    470,    f   41.      See   I   239. 

f  3£.  Governor  may  change  place  for  holding;  court* 
of   record. 

If  the  governor  deems  it  requisite,  by  reason  of  war,  pestilence, 
or  other  public  calamity,  or  the  danger  thereof,  that  the  next  en- 
suing term,  or  the  next  ensuing  adjourned  sitting,  of  the  court 
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of  appeals,  or  that  tbe  next  ensuing  term  of  any  otker  court  of 
record,  appointed  to  be  he'd  elsewhere  than  in  the  city  of  New- 
York,  should  be  held  at  a  place,  other  than  that  where  it  is  ap- 
pointed to  be  held,  he  may,  by  proclamation,  appoint  a  ditterent 
place  within  its  district  for  the  holding  thereof;  and  at  any  time 
thereafter  he  may  revoKe  the  appointment,  and  appoint  another 

Elace.  or  leave  the  term  to  be  held  at  the  place  where  it  would 
are  been  held,  but  for  his  appointment. 

2  R.  8.  290,  f  87.  Thin  section  has  not  been  expressly  repealed  but  has 
feen  embodied  In  the  Judiciary  Law.  See  Consolidated  Laws,  tit.  Judici- 
ary Law.    |   8. 


I  30.  Such  appointments),  etc.,  to  be  recorded  and  pub-  ! 

lished. 

Such  an  appointment  or  revocation  must  be  under  the  hand  of 
the  governor,  and  filed  in  the  office  of  the  secretary  of  State;  it 
must  be  published  in  such  newspapers  and  for  such  time,  as  the 
governor  directs. 

Id.,  |  88.  Partly  repealed  by  L.  1909,  ch.  58.  See  Consolidated  Laws, 
tit.  State  Finance  Uw,  f  40.  Balance  of  section  not  expressly  repealed 
sat  is  embodied  In  Judiciary  Law,   |  8. 

§  40.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated  Laws, 
tit.  Judiciary  Law,  f  0.] 

I  41.  rAm'd,  1*91,  1900.]  Adjournment  of  term  to  an- 
other place  when  parties)  so  stipulate. 

A  court  of  record  may  in  its  discretion,  where  the  parties  to 
an  action  file  a  stipulation  that  the  same  be  tried  at  a  place 
within  the  county  where  said  action  is  triable,  other  than  the 
court-house,  adjourn  the  term  to  such  place  for  the  trial  of  said, 
action.  Notice  of  such  an  adjournment  must  be  given,  as  the 
court  directs  by  the  order. 

L.  1883.  ch.  159,  first  clause  of  f  3  (4  Edm.  532) ;  and  L.  1866.  ch.  174, 
i  2  (B  Edm.  705);  consolidated  aud  ara'd ;  L.  1801.  ch.  159.  Amended  by 
L.  1909.  ch.  65.  Also  partly  repealed  by  L.  1900,  ch.  35.  See  Consolidated 
Uws.  tit.  Judiciary  Law,  I  10.  See  note  28  of  notes  of  Board  of  Statutory 
Consolidation  at  end  of  code. 

ii  42-43.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated 
Laws,  tit.   Judiciary  Law,  §§  11-12.] 

1  44.  No   action    or   sjpeclal    proceeding  abated,    etc.,    by  * 
failure  or  adjournment  of  court. 

When  a  term  of  *  court  fails  or  is  adjourned,  or  the  time  or 
place  of  holding  the  same  is  changed,  as  prescribed  in  this  chap- 
ter, an  action,  special  proceeding,  writ,  process,  recognizance, 
or  other  proceeding,  civil  or  criminal,  returnable,  or  to  be  heard  ^ 

or  tried,  at  that  term,  is  not  abated,  discontinued,  or  rendered  void 
thereby;  but  all  persons  are  bound  to  appear,  and  all  proceedings 
must  be  had,  at  the  time  and  place  to  which  the  term  is  adjourned 
or  changed,  or,  if  it  fails,  at  the  next  term,  with  like  effect  ,8s  if 
the  term  was  held,  as  originally  appointed. 

2  R.    g.    204.    |   22;   2   R.    8.   277.    II   3.    5   and    6:    2  R.    8.   291.    I   91 
1833,  ch.  159.   I  3   (4  Edm.  532)      "  ~~~  '   ~" 

L.  1866.  ch.   174,  (3  (6  Edm.  700). 


L.  1833,  ch.  139.   I  3   (4  Edm.  532);   L.   1847.  ch.  280,   |  28   (4  Edm.  564); 
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fi  45.  Trial  onee  commenced  may  be  con  tinned  beyond 
term. 

Where  the  trial  or  hearing  of  tin  iHsue  of  fact,  joined  in  an  ac- 
tion or  special  proceeding,  civil  or  criminal,  has  been  commenced 
at  a  term  of  a  court  of  record*  it  may  notwithstanding  the  ex- 
piration of  the  time  appointed  for  the  term  to  continue,  he  con- 
tinued to  the  completion  thereof:  including,  if  the  cause  in  tried 
by  a  jury,  all  proceedings  taken  therein  until  the  actual  discharge 
of  the  jury;  or;  if  it  is  tried  by  the  court  without  a  jury,  until  it 
us  finally  submitted  for  a  decision  upon  the  merits. 

L.  1875,  ch.  3.  I  1,  ara'd.  This  section  supersedes  L.  1846.  ch.  2;  and 
L.    1*50,   ch.  208,    S   1    (5  Edm.   24SJ. 
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TIffLB  IX 

Provisions  of  general  application,  relating  to  the  judges, 
and  certain  outer  officers  of  the  courts. 

(Article  headings  of  ch.   1,  tit.  B,  repealed  by  L.  1900,  oh.  65,  |  4.) 

Sec.  46.  Judge  iiot  to  nit  when  be  U  a  party,  etc.,  or  has  uot  heard  argu- 
ment. 
4T.  Jtidge  Hot  to  be  Interested  In  costs. 
4&   Disability  of  Judge  in  certain  appeals. 
40.  Judge  or  judge's  partner  uot  to  practice  tn  his  court. 
50.  Judge*!   partner  or  clerk  not   to   practice   before  him;   Judge  not  to 

Sractlre  tn  &  cause  which  Huh  been  before  film. 
.    ge   hot   to   take   fee*   for   advice   in   certain   canes. 

53.  Substitution  of  one  officer  for  another  in  special  proceeding. 
58.  Proceedings    before   substituted    officer. 

54.  Judge   to  file  certificate  or  age.   etc. 

55.  Party  may  appear  In   person  or  by  attorney. 
66.  Kxatnldutton   and  admission  of  attorneys. 

57.  Boles,   bow  changed. 

58.  Exemption**   to  graduates  of  certain   law   schools. 

59.  Attorney's  oath   of  office,    and   certificate   of   admission. 

00.  Service  of  paper  upon  attorney  residing  in  adjoining  atate. 

61.  Clerks,   etc.,    not   to  practice. 

62.  Id. ;   as   to  sheriff,   etc. 

63.  None  but   attorney*   to  practice   In   Now- York   city. 

64.  Penalty  ft*  TwdaflOn,   of  ftttffeftaft  vtwlaHon  of  lust  flection. 
6a.  Death    or   disability   of   attorney:    proceedings   thereupon. 
fs.  Attorney  or  counsel's  compensation. 

S7.  Jluspensfon   ftom   practice. 

69<  Stoat  be  on  notice. 

GO.  Removal   or   suspension,    bow  to  operate. 

70.  Punishment    for    deceit,    etc. 

71.  Id.  {    fur   wilful   delay   of  net  loft. 

72.  Attorney  not  to  lend  bis  uiinft. 
*[S.  Attorney  not  to  buy  claim. 
[4.  Certain   loans   prohibited. 
TS.  Penalty. 
TO.  Limitation  of  preceding  sections. 

77.  Same  rule  when   party   prosecutes  iu  person. 

78.  Partner  of  dlntrict-uttorney,   etc.,  not  to  defend   prosecutions. 

79.  Attorney  not   to  defend  when  he  has  been   public  prosecutor. 

80.  Penalty. 

■1.   Limitation  of  provisions. 

12.  Qualifications  of  stenographer,  ,. 

53.  General  doty   of   stenographer ;   notes,   whet)    to  be  filed. 

54.  Notes,    bnW  preserved;   When  written  out. 

85.   Stenographer*  to  furnish  gratuitously  copies  of  proceeding*  to  Jndee. 
86*  To  furnish   like   copied   to  parties,   district-attorney,   attorney-general, 

or  presiding   judge;    compensation. 
87.  These  sections  applicable   to   at;slstaut-stenoj?rapherK. 
W*.  Supervisors   to   provide   for   compensation,    etc..    of   .stenographers. 
SO.  Clerks  of  appellate  division   and   special   deputy   clem*. 

90.  Clerk   In   New- York   or   Kings,   not   to   be   referee,   etc. 

91.  Criers   for  courts   of  record. 

9|.  When  sheriff,  constable,  etc.  to  act  as  crier. 

93.  Custody,    charge    and    control    of    the    seals,    books,     files,     records. 

papers,   etc". 

94.  Interpreter   for   courts   of   record    in    Kings   and   Queens   counties. 

95.  Attendant*    and    messengers,    how    appointed    !n    Kt»tfn,    Queens    and 

Blcbmond   counties. 
06.  outfes   of  persons  appointed   tinder   last   section. 
07*   Sheriff*    When    directed,    to  notify   constables,    etc.,    to   attend   courts. 
os.  id.<  when  not  directed. 
99.  Penalty  for  .neglect  of  officer  to  attend  court. 

II  <WMw>.  [Rrtwnlcd   by    U    1*MD,    oh.    35.      See    Consolidated 
Laws,  tit.   Judiciary  Law,  §g  1.V18,  '20-22,  471, J 
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1  51.  [This  section  not  expressly  repealed  by  the  judiciary 
law  but  has  been  embodied  in  section  19  thereof.] 

S  52.  [Am*d,  18»tt.]  Substitution  of  one  officer  for  An- 
other in  special   proceeding?. 

In  case  of  the  death,  sickness,  resignation,. removal  from  office, 
absence  from  the  county,  or  other  disability  of  an  officer  before 
whom  or  in  whose  court  a  special  proceeding  has  been  instituted, 
where  no  express  provision  is  made  by  law  for  the  continuance 
thereof,  it  may  be  continued  before  the  officer's  successor,  or  any 
other  officer  residing  in  the  same  county,  before  whom  it  might 
have  been  originally  instituted;  or,  if  there  is  no  such  officer  in 
the  same  county  or  in  case  such  officer  be  disqualified,  then  before 
an  officer  in  an  adjoining  county,  who  would  originally  have  had 
jurisdiction  of  the  subject  matter,  if  it  had  occurred  or  existed 
in  the  latter  county;  and  in  case  such  special  proceeding  be  pend- 
ing in  a  county  court  and  the  county  judge  of  the  county  be  dis- 
qualified to  hear  and  decide  the  same,  then  in  such  case  all  fur- 
ther proceedings  therein  may  be  had  in  the  county  court  of  any 
adjoining  county,  which  court  shall  have  jurisdiction  to  hear,  try 
ami  determine  the  same  and  to  enforce  its  order. 

2  R.  S.  284.  {  51  (3  B.  S.,  5th  «i.,  475;  2  Gdm.  295);  L.  1899,  ch. 
378.      In  effect  Sept.    1,    1899. 

f  53.  Proceedings    before   substituted    officer. 

At  the  time  and  place  specified  in  a  notice  or  order,  for  a  party 
to  appear,  or  for  any  other  proceeding  to  be  taken,  or  at  the  time 
and  place  specified  in  the  notice  to  be  given,  as  prescribed  in  this 
section,  the  officer  substituted  as  prescribed  in  the  last  section,  or 
in  any  other  provision  of  law,  to  continue  a  special  proceeding 
instituted  before  another,  may  act,  with  respect  to  the  special  pro- 
ceeding, as  if  it  had  been  originally  instituted  before  him.  But  a 
proceeding  shall  not  be  taken  before  a  substituted  officer,  at  a 
time  or  place,  other  than  that  specified  in  the  original  notice  or 
order,  until  notice  of  the  substitution,  and  of  the  time  and  place 
appointed  for  the  proceeding  to  be  taken,  has  been  given,  either 
by  personal  service  or  by  publication,  in  such  manner  and  for 
such  time  ns  the  substituted  officer  directs,  to  each  party  who 
may  be  effected*  thereby,  and  who  has  not  appeared  before  either 
officer.  Where,  after  n  hearing  has  been  commenced,  it  is  ad- 
journed  to  the  next  judicial  day,  each  day  to  which  it  is  so  ad- 
journed, is  regarded,  for  the  purposes  of  this  section,  as  the  day 
specified  in  the  original  notice  or  order,  or  in  the  notice  to  appear 
before  the  substituted  officer,  as  the  case  requires. 

2  R.   S.  284,    ||  52  and  53,  consolidated  and  am'd. 

§  54.  [Repealed  by  L.  1909,  chs.  23  and  35.  See  Consolidated 
Laws,  tits.    Executive  Law,  §  29,  Judiciary  Law,  §  23.] 

§  55.  Party  may  appear  in  pemon  or  by  attorney. 

A  party  to  a  civil  action,  who  is  of  full  age,  may  prosecute  or 
defend  the  same  in  person  or  by  attorney,  at  his  election,  unless 
he  has  been  judicially  declared  to  be  incompetent  to  manage  his) 
affairs.  Each  provision  of  this  act,  relating  to  the  conduct  of  an 
action,  wherein  the  attorney  for  the  party  is  mentioned,  includes 

*  Error  In  engrossing   for   "  affected." 
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a  party  prosecuting  or  defending  in  person,  unless  otherwise 
specially  prescribed  therein,  or  unless  that  construction  is  mani- 
festly repuguant  to  the  context.  If  a  party  has  an  attorney  m 
the  action,  he  cannot  appear  to  act  in  person,  where  an  attorney 
may  appear  or  act  either  by  special  provision  of  law,  or  by  the 
course  and  practice  of  the  court. 

I  B6.  [Repealed  by  L.  1900,  ch.  35.     See  Consolidated  Laws, 
tit  Judiciary  Law,  §§  53,  50,  88,  400-465,  407.] 

S  B7.  [Repealed  by  L.  1909,  chs.  23  and  35.    See  Consolidated 
Laws,  tits.  Executive  Law,  |  30,  Judiciary  Law,  §  53.] 

II  68-60   [Repealed   by    L.    1909,    ch.   35.     See   Consolidated 
Laws,  tit.,  Judiciary  Law,  ||  53,  204,  400. J 


I  60.  [Am'd,    lOOO.]    Service    of   paper   upon   attorney 
Biding  la  adjoining  state. 

Service  of  a  paper,  which  might  be  made  upon  him  at  his 
residence,  if  he  was  a  resident  of  the  State,  may  be  made  upon 
a  person  regularly  admitted  to  practice  as  an  attorney  and 
counselor,  in  the  courts  of  record  of  this  State,  whose  office  for 
the  transaction  of  law  business  is  within  the  State,  but  who 
resides  in  an  adjoining  State,  by  depositing  the  paper  in  a  post- 
office  in  the  city  or  town  where  his  office  is  located,  properly 
inclosed  in  a  postpaid  wrapper,  directed  to  him  at  his  office.  A 
service  thus  made  is  equivalent  to  personal  service  upon  him. 

L.  1866,  cb.  173,  |  1  (0  Edm.  706).  Amended  by  U  1000,. ch.  65.  Also 
partly  repealed  by  L.  1000,  ch.  35.  See  Consolidated  Laws,  tit.  Judiciary 
Law,  |  470.  Bee  note  29  of  notea  of  Board  of  Statutory  Consolidation  at  end 
of  code.  „ 

f|  61-62.  [Repealed  by  L.  1900,  ch.  35.  See  Consolidated 
Laws,  tit.  Judiciary  Law,  §i  250,  473.J 

II  68-64.  [Repealed  by  L.  1909,  ch.  88.  See  Penal  Law, 
ft  271,  272,  187b*.] 

I  65.  [Am'd,  1013.]  Death  or  disability  of  an  attorney} 
proceeding"  thereapon. 

If  an  attorney  dies,  is  removed  or  suspended,  or  otherwise 
becomes  disabled  to  act,  at  any  time  before  judgment  in  an 
action,  no  further  proceeding  shall  be  taken  in  the  action  against 
the  party  for  whom  he  appeared,  until  thirty  days  after  notice 
to  appoint  another  attorney  has  been  given  to  that  party,  either 
personally,  or  in  such  manner  as  the  court  directs.  If  •  after 
such  notice,  given  as  herein  provided,  no  attorney  appears  for 
the  party  notified  within  the  time  specified  in  this  section,  the 
party  serving  the  notice  may  proceed  witji  the  cause,  and  take 
a  dismissal  of  the  complaint,  or  a  verdict,  decision  or  judgment, 
as  the  case  requires,  and  it  is  not  necessary  to  give  any  further 
notice. 

2B.8.  287,  |  67  (3  R.  S.,  5th  ed.(  477;  2  Edm.  208).  Am'd  L.  1918,  ch. 
741.      In    effect    May    26,   1013. 

II  66-67.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated 
Laws,  tit.  Juuiciary  Law,  ||  88,  474-475,  477. J 

I  68.  [Partly  repealed  by  L.  1909,  ch.  35.  But  see  Consoli- 
dated Laws,  tit.  Judiciary  Law,-  H  88  and  476,  which  embody 
the  whole  of  this  section.] 

I  6S».  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated  Laws, 
tit.  Judiciary  Law,  {  478. J 
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If  TO-Tl,  [Repealed  by  L.  1909,  oh.  8a  See  Fen*l  La^v, 
I  278.] 

I  78.  [Repealed  by  L.  1909,  eh.  35.  See  Cousolidated  Lawa, 
tit.  Judiciary  Law,  |  479.] 

if  73-81.  rRepealed  by  L.  1009,  ch.  88,  See  Peuai  Law, 
|§  274-276,  278,  2T9.] 

i  *K.  [Repealed  by  L.  1909.  cb.  35.  See  CainraUdated  Laws, 
tit.    Judiciary  Law,  |§  290-201,  293-294,] 

I  «*.  [Repealed  by  L.  1909,  ehB.  35  and  65.  See  Consoli- 
dated Laws,  tit.  Judiciary  Law,  If  14,  24,  205-297,  801}  aud 
aee  \Jode  Civ.  Pro.,  §  1323-a.] 

Si  *4~87.  [Repealed  by  L.  1909,  eh.  35«  Soe  Consolidated 
Laws,  tit.  Judiciary  Law,  §g  292,  298-300,  302-304.] 

I  «».  [Reuualed  by  L,  1909,  eh.  10.  Sue  Comoli4ated  Law* 
tit,    County  Law,  |  12.] 

I  «».  r Repealed  by  L.  1909.  chs.  10  and  35.  See  Consolidate^ 
Laws,  tits.  County  Law,  g  109,  Judiciary  Law,  $J  10L  150,  1511, 
2«4,  280,  281.] 

IS  fMMMJ.  [Repealed  by  L.  1009  ch.  80.  See  Ooiuolidated 
Lawa,  tit.    Judiciary  Law,  $f  30,  109,  399,  251,  305-800,  400.] 

I  »4.  [Repealed  tiy  L.  19IJ9.  cb.  35.  See  Consolidated  Laws, 
tit.    Judiciary  Law,  ||  107,  200,  tf81t  380. j 

195.  [Repealed  by  U  1909,  cbs.  30-65.  See  Consolidated 
Laws,  tit.  Judiciary  Law,  §§  lt>8,  200;  aud  also  Code  Civ.  pro., 
§  2512.] 

IS  90-00.  [Repealed  by  L.  liX)9f  ch.  35,  See  Consolidated 
Laws,  tit.  Judiciary  Law,  *§  230,  349,  351,  354,  100,  170,  201, 
231-233.  279,  403,  405,  343,  407,  aud  also  Code  Civ.  Pro.,  |  2512.] 
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CHAPTER  II. 

Powers,  Duties,  and  Liabilities  of  a  Sheriff,  or  other 
Ministerial  Officer,  in  the  Execution  of  the  Pro- 
cess or  Other  Mandate  of  a  Court  or  Judge,  in  a 
Civil  Case. 

TITLE     1.  -  Prorlslons  relet  lef  to  the  Exact  Ilea  of  CItII  Mandates  generally . 

TITLE  II. -Provisions  relating  to  the  Execution,  by  a  Sheriff,  of  a  Mandate, 
aft-ainit  the  Person. 

TITLE  III.— Application  of  the  foregoing  Provisions  to  tpe  Proceeding*  of  a 
Coroner. 

TITLE  IT.-Powere,  Datlea  and  Liabilities  of  en  Incoming  sad  Ostgolng 
Sheriff  respect!  rtlj.  Touching  the  Batters  Included  i*  thfe 
Chapter. 

TITLE  I. 

Provisions    relating   to  the   execution   of  civil  mandates 

generally. 

See.  106.  Sheriff  to  furnish  certain  minute. 

101.  Copy  of  precis-,  etc.,  to  be  dcllvereJ  when  served. 

102.  Sheriff  to  extcute  pioceM,  ete. :  may  return  by  mall. 

103.  Liability  for   neglect   In   special   proceedings. 

104.  Sheriff   may   command   the   power  of  the   county,   to   overoome    re- 

sist o  nee, 

105.  Names  of  rcaistero  to  be  certified. 

106.  Punishment  for  refusing  to  assist, 
10T.  Governor  may  order  out  military. 

108.  Trial  of  claim  of  title  by  third  person,  to  property  seined  by  aherjsT. 
100.  Expenses,   how  paid. 

!  10O.  Sheriff  to  furnish  certain  minute. 

A  sheriff,  to  whom  a  mandate  of  any  description,  is  delivered 
to  be  executed.  rnust^  without  compensation,  give  to  the  person 
delivering  the  same,  if  required,  a  minute  in  writing,  signed  by 
the  sheriff,  specifying  the  names  of  the  parties,  the  general  na- 
ture of  the  mandate,  and  the  day  and  hour  of  receiving  the  same. 

2  R.  8.    440,  {  75  (8  B.  S.,  5th  ed.,  738;  2  Edm.  458),  auVd. 

I  101.  [Am'di  1877.]  Copy  of  process,  etc.,  to  be  delivered 
when  nerved. 

A  sheriff  or  other  officer,  serving  a  mandate,  must,  upon  the 
request  of  the  person  served,  deliver  to  him  a  copy  thereof,  with- 
out compensation. 

Id.,  |  79, 

5  102.  [Am'd,  1877.]  Sheriff  to  execute  process,  etc.f  may 
return  by   mall. 

A  sheriff,  or  other  officer,  to  whom  a  mandate  is  directed  and 
delivered,  must  execute  the  Mime  according  to  the  command 
thereof,  and  make  return  thereon  of  his  proceedings,  under  his 
hand.  For  a  violation  of  this  provision,  lie  is  liable  to  the  party 
aggrieved,  for  the  damages  sustained  by  him:  in  addition  to  any 
fine,  or  other  punishment  or  proceeding,  nuthorir.od  by  law.  A 
mandate  directed  and  delivered  to  a  sheriff  may  be  returned,  by 
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depositing  the  same  in  the  post-office,  properly  inclosed  in  a  post- 
paid wrapper,  addressed  to  the  clerk,  at  the  place  where  his 
office  is  situated:  unless  the  officer,  making  the  return  in  the 
name  of  the  sheriff,  resides  in  the  place  where  the  clerk's  office  is 
situated. 

2  R.   S.  440,   S  77;   L.   1850,  ch.  225,   f  S   (4  Edm.  600). 

|  103.  [Am'd,  1877.1  Liability  for  neerlect  in  special  pro- 
ceedings. 

A  sheriff,  or  other  officer,  to  whom  is  delivered  for  service  or 
execution,  a  mandate,  authorized  by  law  to  be  Issued,  by  a  judge 
or  other  officer,  in  a  special  proceeding,  who  wilfully  neglects  to 
execute  the  same,  may  be  fined  by  the  judge,  in  a  sum  not  ex- 
ceeding twenty-five  dollars,  and  is  liable  to  the  party  aggrieved 
for  his  damages  sustained  thereby. 

2  R.  S.  551,   |  3   (2  Edm.  571). 

II  1O4-105.  [Repealed  by  L.  1909.  ch.  35.  See  Consolidated 
Laws,   tit.  Judiciary   Law,    §§  400-401.] 

I  KM*.  [Repealed  by  L.  1909,  ch.  88.    See  Penal  Law,  §  1848.] 

I  107.  [Repealed  by  Military  Law,  L.  1909,  ch.  41.  Super- 
seded by  L.  1898,  ch.  212,  §  86,  which  was  likewise  repealed  by 
Military  Law,  L.  1909,  ch.  41.] 

|  108.  [AmM,  18f>5.1  Trial  of  claim  of  title  by  third  per- 
son, to  property  seised   by  sheriff. 

Where  it  is  specially  prescribed  by  law,  that  a  sheriff  must,  or 
may,  in  his  discretion,  impanel  a  jury  to  try  the  validity  of  a 
claim  of  title  to  or  of  the  right  of  possession  of  goods  or  effects 
seized  by  him  by  virtue  of  a  mandate  in  an  action,  interposed  by 
a. person  not  a  party  to  the  action,  the  trial  must  be  conducted 
in  the  following  manner,  except  as  otherwise  specially  prescribed 
by  law. 

1.  The  sheriff  must  from  time  to  time  notify  as  many  persons 
to  attend  as  it  is  necessary  in  order  to  form  a  jury  of  twelve 
persons  qualified  to  serve  as  trial  jurors  in  the  county  court  of 
the  county,  or  in  the  city  and  county  of  New  York,  in  the 
supreme  court,  to  try  the  validity  of  the  claim. 

2.  Upon  the  trial,  witnesses  may  be  examined  in  behalf  of 
the  claimant  and  of  the  party  at  whose  instance  the  property 
claimed  was  taken'  by  the  sheriff.  For  the  purpose  of  compelling 
a  witness  to  attend  and  testify,  the  sheriff,  upon  the  application 
of  either  party  to  the  inquisition,  must  issue  a  subpoena,  as  pre- 
scribed in;  section  854  of  this  act,  and  with  like  effect;  except  tlrat 
a  warrant  to  apprehend  or  commit  a  witness,  in  a  case  specified 
in  section  85t>  or  section  856  of  this  act  may  be  issued  by  a 
judge  of  the  court  in  which  the  action  is  brought,  or  by  the 
county  judge. 

3.  The  sheriff  or  under  sheriff  must  preside  upon  the  trial.  A 
Witness,  produced  by  either  party,  must  oe  sworn  by  the  presiding: 
officer,  and  examined  orally  iu  the  presence  of  the  jury.  A  wit- 
ness who  testifies  falsely  upon  such  an  examination  is  guilty  of 
perjury  in  a  like  case  and  Is  punishable  in  like  manner  as  upon 
the  trial  of  a  civil  action. 

L.   1895,  ch.  94<J. 
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t  109.   [Ani*d,    1885.]      Expense*,   how    paid. 

Upon  such  a  trial  there  are  no  costs;  but  the  fees  of  the  sheriff, 
jurors  and  witnesses  must  be  taxed,  by  a  judge  of  the  court  or 
the  count j  judge  of  the  county,  and  must-  be  paid  as  follows: 

1.  If  the  jury  by  their  verdict  find  the  title  or  the  right  of 
possession  to  the  property  claimed  to  be  in  the  claimant,  by  the 
party  at  whose  instance  the  property  was  taken  by  the  sheriff. 

2.  If  they  find  adversely  to  the  claimant  with  respect  to  all 
the  property  claimed,  by  the  claimant. 

3.  If  they  find  the  title  or  right  of  possession  to  only  a  part 
of  the  property  claimed,  to  be  in  the  claimant;  each  party  must 
pay  his  own  witnesses'  fees,  and  the  sheriff's  and  jurors'  fees 
most  be  paid,  one-half  by  each  party  to  the  inquisition. 

Before  notifying  the  jurors,  the  sheriff  may,  in  his  discretion, 
require  each  of  the  parties  to  the  controversy  to  deposit  with 
mm  such  reasonable  sum,  as  may  be  necessary  to  cover  his  legal 
fees,  and  the  jurors'  fees.  The  sheriff  must  return  to  each  party 
the  balance  of  the  sum  so  deposited  by  him,  after  deducting  his 
fees,  lawfully  chargeable  to  that  party,  as  prescribed  in  this  sec- 
tion. 

L.  1885.  ch.  946.      See  2  B.  S.  4.   |  12;  |f  697-8.   1418-9. 
lO  10 
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TITLE  II. 

Provisions  relating  to  the  execution,  by  a  sheriff,  of  a  man- 
date against  the  person. 

Article  1.  Arresting,    conveying   to   jail,    and   commit  tin*   a    prisoner. 

2.  Jails:    jail   diaclpline;    ami    regulation.*   concerning   the   confinement 

and  care  of  prisoners. 

3.  Temporary   jails,   and   temporary  removal  of  prisoners  from  Jail. 

4.  Jail  liberties;   escapes. 

5.  Actlou  upon  and  assignment  of  a  liond  for  jail  liberties. 

article:  first. 

Arresting,  conveying  to  jrtl,  find  committing  a  prisoner. 

Sec.  110.  Prisoner,    how   kept ;    support  of. 

111.  Imprisonment  on   execution. 

112.  Id.;    in    other   counties. 

113.  Charges  for  food,   etc.,   when  prohibited* 

114.  Also  for  wailing   for  prisoner. 

115.  RateH   of   charges    for    lodging,    etc. 

116.  Prisoner   may  Kend   for  necessaries. 

117.  Charges   for   rent,    etc.,    prohibited. 

118.  Prisoner,    how   conveyed    to    jail    through   another  county. 

119.  Officer   or   prisoner   not    liable    to   arrest. 

S   HO.    TAm'd,    1900.]     Prisoner,   how   kept)   support   of. 

A  person  arrested,  by  virtue  of  an  order  of  arrest,  in  an  actios 
or  special  proceeding  brought  in  a  court  of  record;  or  of  an  exe- 
cution issaed  upon  a  judgment  rendered -in  a  court  of  record;  or 
surrendered  in  exoneration  of  his  bail;  must  bo  safely  kept  in 
custody,  in  the  manner  prescribed  by  law.  and,  except  as  other- 
wise prescribed  in  the  next  section  and  in  subdivision  nineteen 
of  section  two  hundred  and  forty  of  the  county  law,  at  his  own 
expense,  until  he  satisfies  the  judgment  rendered  against  him,  or 
is  discharged  according  to  law. 

2  R.  S.  376.  *$  7fl  ami  77  (3  R.  8..  5th  ed..  050;  2  Edm.  301),  consoli- 
dated and  extended.  Amended  by  L.  1000.  ch.  «5,  ft  3.  See  note  30  of 
notes  of  Board  of  Statutory  Consolidation  at  end  of  code. 

S    111.    [Am'd,    1S8G.1      Imprisonment    on    execution. 

No  person  shall  be  imprisoned  within  the  prison  walls  of  any 
jail  for  a  longer  period  than  three  months  under  an  execution  or 
any  other  mandate  against,  the  person  to  enforce  the  recovery  of 
a  sum  of  money  less  than  five  hundred  dollars  in  amount  or  un- 
der a  commitment  upon  a  fine  for  contempt  of  court  in  the  non- 
payment of  alimony  or  counsel  fees  in  a  divorce  case  where  the 
amount  so  to  be  paid  is  less  than  the  sum  of  five  hundred  dollars; 
and  where  the  amount  in  either  of  said  cases  is  five  hundred  dol- 
lars or  over,  such  imprisonment  shall  not  continue  for  a  longer 
period  than  six  months.  Tt  shall  be  the  duty  of  the  sheriff  in 
whose  custody  any  such  person  is  held  to  discharge  such  person  at 
the  expiration  of  said  respective  periods  without  any  formal  ap- 
plication beiner  made  therefor.  No  person  shall  be  imprisoned 
within  the  jail  liberties  of  any  jail  for  a  longer  period  than  six 
months  upon  any  execution  or  other  mandate  against  the  person, 
and  no  action  shall  bo  commenced  against  the  sheriff  upon  a 
bond  given  for  the  jail  liberties  by  such  person  to  secure  the  bene- 
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St  of  such  liberties,  as  provided  in  article*  fourth  and  fifth  of 
this  title  for  an  escape  made  after  the  expiration  of  six  months' 
imprisonment  as  aforesaid.  Notwithstanding  such  a  discharge  in 
either  of  the  above  cases,  the  judgment  creditor  in  the  execution, 
or  the  person  at  whose  instance  the  said  mandate  was  issued,  has 
the  same  remedy  against  the  property  of  the  person  imprisoned 
which  he  had  before  such  execution  or  mandate  was  issued;  but 
the  prisoner  shall  -not  be  again  imprisoned  upon  a  like  process 
tawd  in  the  same  action  or  arrested  in  any  action  upon  nny  judg- 
ment under  which  .the  same  may  have  been  granted.  Except  in 
a  case  hereinbefore  specified  nothing  in  this  section  shall  effect  a 
commit  nunt  for  contempt  of  court. 
L.  1886,  ch.   GT2.       See  |f   157,   1494,   2202,   3083. 

i  na.  [Repealed  by  L.  1900,  eh.  10.  See  Consolidated  Laws, 
tit  County  Law,  §  240.] 

f!  113-117.  [Repealed  by  L.  190D,  ch.  47.  See  Consolidated 
Laws,  tit.    Prison  Law,  §§  340-344.] 

!  118.  Prisoner,  how  conveyed  to  Jail  tnrougrh  another 
county. 

A  sheriff  or  other  officer,  who  has  lawfully  arrested  n  prisoner, 
niay  convey  his  prisoner  through  one  or  more  other  counties,  in 
the  ordinary  route  of  travel,  from  the  place  where  the  prisoner 
was  arrested,  to  the  place  where  he  is  to  bo  dnlivered  or  confined. 

U8.    426.    |    6. 

I  ti9.  [Repealed  by  L.  1909,  ch.  li.  Keo  Consolidated  Laws, 
tit.  Civil  Rights  Law,  §  22.] 

IT 
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ARTICLE    SECOND. 

Jails;  jaU  discipline;  and  regulation*  concerning  the  confinement 

and  (arc  of  prisoners, 

8ec.  120.  Jail   in    New   York   city. 

121.  Jails  tn   other  counties. 

122.  Either  of  several  jallx  may  be  used. 

123.  Civil   and   criminal  priaonera   to  be  kept  separate. 

124.  Males   and    female*   to   be   kept   separate. 

125.  Penalties. 

126.  Jail   physician. 

127.  Issue   of  new  execution   when   sick   prisoner  escapes. 
12R.  Hale  of   liquor   in   Jails. 

129.  Permit,   when   granted. 

130.  Penalties   for  violation. 

131.  Service   of  papers  on   prisoner. 

132.  Sheriff   to  permit   access  for  that  purpose. 

133.  Prisoners    under    Vnited    States    process. 

134.  Sheriff  answerable  for   their  custody. 

I  ISO.  [Repealed  by  L.  1009,  ch.  47.  See  Consolidated  Laws, 
tit.  Prison  Law,  §  420.] 

I  121.  [Repealed  by  L.  1000,  ch.  1G.  See  Consolidated  Laws, 
tit.  County  Law,  §§  00,  183.] 

IS  122-124.  [Repealed  by  L.  1909,  ch.  47.  See  Consolidated 
Laws,  tit.  Prison  Law,  §§  345-347.] 

I  125.  [Partly  repealed  by  L.  1000.  ch.  88,  §  2501.  But  see 
Penal  Law,  §  187r>,  which  embodies  the  whole  of  this  section.] 

I  120.  [Except  part  relating  to  county  of  New  York  repealed 
by  L.  1009,  ch.  47.  See  Consolidated  Laws,  tit.  Prison  Law, 
§  348.     For  remainder  of  section  see  Greater  New  York  Charter.] 

S  127.  [Ani'd,  1895,  19O0.1  Inline  of  new  execution  when 
■flck    urlMoner  escape*. 

If  a  prisoner  actually  escapes,  while  going  to,  remaining  at. 
or  returning  from  a  hospital  to  which  he  has  been  ordered 
removed  pursuant  to  section  three  hundred  and  fifty-five  of  the 
prison  law.  a  new  execution  may  be  issued  against  his  person, 
if  he  was  in  custody  by  virtue  of  an  execution;  or,  if  he  was  in 
custody  by  virtue  of  an  order  of  arrest,  a  new  order  of  arrest 
may  be  granted,  upon  proof  by  affidavit  of  the  facts  specified  in 
this  section,  without  other  proof  and  without  an  undertaking. 

1*.  1*95.  ch.  940.  Amended  bv  L.  1009,  ch.  05.  Ali«o  partly  repealed 
by  L.  1909,  ch.  47.  See  Consolidated  Laws,  lit.  Prison  Law.  f  355.  See 
note  31    of  note«   of  Board   of   Statutory   Consolidation    at  end   of   code. 

If  128-12D.  [Repealed  by  L.  1000,  ch.  47.  See  Consolidated 
Laws,   tit.   Prison    Law,    $8   349-SfiO.] 

I  130.  [Repealed  by  L.  1909,  ch.  88.     See  Penal  Law,  |  1791.] 

IS 
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I  131 «   Service  of  papers  on  prisoner. 

A  sheriff  or  jailor,  upon  whom  a  paper  in  an  action  or  special 
proceeding,  directed  to  a  prisoner  in  his  custody,  is  lawfully 
served,  or  to  whom  such  a  paper  is  delivered  for  a  prisoner,  must, 
within  two  days  thereafter,  deliver  the  same  to  the  prisoner,  with 
a  note  thereon  of  the  time  of  the  service  thereof  upon,  or  the 
receipt  thereof  by  him.  For  a  neglect  or  violation  of  this  section, 
the  sheriff  or  jailor,  guilty  thereof,  is  liable  to  the  prisoner  for 
all  damage  occasioned  thereby. 

Id.,   |  32,  *»«L      See  post,   |  7D9. 


1  132.  Sheriff  to  permit  access  for  that  purpose. 

Subject  to  reasonable  regulations,  which  the  sheriff  may  estal>- 
lish  for  that  purpose,  a  sheriff,  jailor,  or  other  officer,  who  has  the 
custody  of  a  prisoner,  must  permit  such  access  to  him  as  is  neces- 
sary, for  the  personal  service  of  a  paper  in  an  action  or  special 
proceeding,  to  which  the  prisoner  is  a  party,  and  which  must  be 
personally  served. 

|  133.  Prisoners  under  United   States   process. 

X  sheriff  must  receive  into  his  jail  and  keep  a  prisoner,  com- 
mitted to  the  same,  by  virtue  of  civil  process  issued  by  a  court  of 
record,  instituted  under  the  authority  of  the  United  States,  until 
he  is  discharged  by  the  due  course  of  the  laws  of  the  United 
States,  in  the  same  manner  as  if  he  was  committed  by  virtue  of 
a  mandate  in  a  civil  action,  issued  from  a  court  of  the  State.  The 
sheriff  may  receive,  to  his  own  use,  the  money  payable  by  the 
United  States  for  the  use  of  the  jail. 

2  R.   S.  443,   |  96   (3  R.   S.,   5th  ed.,   743;   2  Edm.   462). 

I  134.  Sheriff  answerable  for   their  custody. 

A  sheriff  or  jailor,  to  whose  jail  a  prisoner  is  committed,  as  pre- 
scribed in>  the  last  section,  is  answerable  for  his  safe  keeping,  in 
the  courts  of  the  United  States,  according  to  the  laws  thereof. 

id.,  s  07. 
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ARTICLE   THIRD. 

Temporary  jaiU,  and  temporary  removal  of  prisoners  from  /•#. 

Sec.   1.15.  When   jail   becomes   nnflt.    etc.,    another7  to   be  deslgsatts. 

136.  Designation,    how   annulled. 

137.  Copy  of  ilefcftftation    to  be  nerved   on   the  aberlff,   eta. 

138.  Prisoners  already  upon    Jail    liberties*   when   other  jail   designated. 

139.  Jail    Myrtles    to    prisoner,    who    becomes    entitled    thereto,    before 

removal. 

140.  Id.  ]    to   prisoners   removed. 

141.  When   designation    to  be   revoked,   etc. 

142.  Copy  of  revocation  to  be  served  on  sheriff;  sheriffs  duty  thereon. 

143.  Removal   of   prisoners   In    ease  of  tire. 

144.  What  officer   to  act   In   case  of   absence,   etc. 

II  135-137.  fRenenlod  by  L.  1009,  ch.  4T.  See  Consolidated 
Laws,  tit.   Prison  Law,  §§351-353.] 

1  138.  [AmM,  1O00.]  Prisoner*  already  upon  Jail  liber- 
ties  when  other  Jail  designated. 

If  a  prisoner  lias  been  admitted  to  the  liberties  of  the  Jail  of  the 
county,  for  which  a  designation  is  made  pursuant  to  section  three 
hundred  and  fifty-one  of  the  prison  law,  he  must,  notwith- 
standing, remain  within  those  liberties,  but  he  may  be  removed 
by  the  sheriff,  to  whom  he  has  given  bond  for  the  liberties,  to 
the  jail  or  other  place  ho  designated,  and  confined  therein,  In  n 
case  where  the  sheriff  might  confine  him  in  the  jail  of  his  own 
county. 

2  R.  S,  428,  430,  |  18.  Amended  by  L.  1000,  ch.  66.  |  3,  See  note 
32  of  notes  of  Board  of  Statutory   Consolidation   at  end  of  code. 

I  130.  Jnll  liberties  to  prisoner,  who  becomes  entitled 
thereto,   before   removal. 

If  a  person,  who  is  arrested,  before  or  after  the  designation,  by 
the  sheriff  of  the  county  for  which  the  designation  is  made,  be- 
comes entitled,  after  the  designation,  and  before  his  removal,  to 
the  liberties  of  the  jail,  he  must  be  admitted  to  the  liberties  of 
the  jail  of  that  county,  as  if  the  designation  had  not  been  made; 
but  he  may  be  removed  by  the  sheriff  to  the  jail,  or  other  plaee, 
so  designated,  and  confined  therein,  in  a  case  where  the  sheriff 
might  confine  him  in  the  jail  of  his  own  county. 

Id..    |    10.    am'd. 

I   140.   rAm'd,   1900.]     Id.;   to   prisoners   removed. 

If  a  person  confined  in1  or  removed  to  the  jail  of  a  contiguous 
county,  designated  as  prescribed  in  article  thirteen  of  the  Prison 
Law,  becomes  entitled  to  the  liberties  of  the  jail,  the  sheriff  of 
that  county  must  admit  him  to  the  jail  liberties,  as  if  he  had 
been  originally  arrested  by  that  sheriff,  on  a  mandate  directed 
to  him. 

Id..  |  20.  Amended  by  L.  1000,  ch.  05.  J  3.  and  ch.  240,  |  84.  See 
note   '42  of  notes   of  Board  of  Statutory   Consolidation   at  eud  of  code. 
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f    141.   [Ani'd,    1009.]      When    deiilirnatlon    to   be    revoked. 

When  a  jail  is  erected  for  the  county,  for  whose  use  the  desig- 

natiuu   pursuant   to   section    three  hundred  and    fifty -one   of  the 

prison  law  was  made,  or  ita  jail  is  rendered  fit  and  safe  for  the 

confinement   of  prisoners,   or  the  reason   for  the  designation  of 

another  jail  or  place  has  otherwise  ceased  to  be  operative,  the 

designation   must    be  revoked,   as   prescribed    in   this   article   and 

section  three  hundred  and  fifty-two  of  the  prison  law. 

Id..  |  21.  Amended  by  L.  1009,  ch.  65.  |  8,  and  oh.  340,  |  *4.  Sco 
note   32  of  notes  of   Board   of  Statutory   Con  sol  Ida  lion   at  end   of  code. 

i  142.  Copy  of  revocation  to  be  served  on  sheriff  i  alier- 
MTa  dirty   thereon. 

The  county  clerk  must  immediately  serve  n  copy  of  the  revoca- 
tion, duly  certified  by  him  under  his  official  seal,  upou-  the  nhcriflf 
of  the  same  county;  who  must  remove  the  prisoners  belonging  to 
his  custody,  and  confined  without  his  county,  to  his  proper  jail. 
If  a  prisoner  has  been  admitted  to  the  jail  liberties  in  the  other 
county,  he  must  also  be  removed;  and  he  is  entitled  to  the  liber- 
ties of  the  jail  of  the  county,  to  which  he  is  removed,  without  a 
new  bond,  as  if  he  had  been  originally  admitted  to  the  jail  liber- 
ties in  that  county;  and  the  bond  given  by  him  applies  accord- 
ingly to  those  liberties. 

Id..    I   29,    am'd. 

II  148.144.  [Repealed  by  U  1000,  ch.  47.  See  Consolidated 
Laws,  tit    Prison  Law,  §ft  354,  35U.J 
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ARTICLE    FOURTH. 

Jail  liberties;  escapes. 

Sec.  145.  Jail   liberties  In   certain  counties. 

146.  Id. ;   In  other  counties. 

147.  Id. ;   bow  laid  out. 

148.  Copy  to  be  kept   posted  In  jail.  * 
140.  Who  admitted   to   liberties. 

150.  Undertaking   to   be  executed   by   prisoner. 

151.  Tor   whom  undertaking  to  be  held. 

152.  Prisoner  to  be  committed  when  surety  Is  Insufficient. 

153.  Surrender  of  prisoner  by  his  sureties. 

154.  How   surrender   made. 

155.  What   deemed   and  what  not  deemed  an  escape. 

156.  When  court   may  order  Indicted  prisoner  to  be  produced. 

157.  Prisoners   committed   for   contempt.  . 
15S.  Sheriff's  liability  for  escape.  * 

159.  Penalty   for  connivance  at  escape  by  a  sheriff,   etc.     0 

H  145-148.  [Repealed  by  L.  1909,  eh.  47.  See  Consolidated 
Laws,  tit.    Prison  Law,  §§  357-360.] 

I   149.   TAm'd,   1886,   1904.]      Who  admitted   to  liberties. 

A  person  in  the  custody  of  a  sheriff,  by  virtue  of  an  order 
of  arrest;  or  of  an  execution  in  a  civil  action;  or  in  consequence 
of  a  surrender  in  exoneration  of  his  bail;  is  entitled  to  be  ad- 
mitted to  the  liberties  of  the  jail,  upon  delivering1  to  the  sheriff 
an  approved  undertaking  as  prescribed  in  the  next  section. 

Id.,  |  40:  L.  1886,  ch.  648.  See  ante,  f  15.  L.  1904,  ch.  384.  In 
effect  April  26,   1904. 

|  ISO.  [Am'd,  188G,  1904.]  Undertaking  to  be  executed 
by  prisoner. 

The  undertaking  must  be  executed  by  the  prisoner,  and  one 
or  more  sufficient  sureties,  residents,  and  householders  or  free- 
holders of  the  county,  in  a  penalty  at  least  twice  the  sum,  in 
which  the  sheriff  was  required  to  hold  the  defendant  to  bail, 
if  he  is  in  custody  under  an  order  of  arrest,  or  has  been  sur- 
rendered in  exoneration  of  his  bail,  before  judgment;  or  directed 
to  be  collected  by  the  execution,  if  he  is  in  custody  under  an 
execution;  or  remaining  uncollected  upon  a  judgment  against 
him,  if  he  has  been  surrendered  after  judgment;  conditioned, 
that  the  person  so  in  custody  shall  remain  a  prisoner,  and  shall 
not,  at  any  time,  or  in  any  manner,  escape  or  go  without  the 
liberties  of  the  jail,  until  discharged  by  due  course  of  law.  Upon 
the  giving  and  the  approval  by  the  court  or  a  judge  thereof, 
or  a  county  judge,  of  such  an  undertaking,  the  prisoner  shall 
be  released  from  the  custody  of  the  sheriff  and  the  sheriff  shall 
thereupon  be  exonerated  from  liability.  But  after  the  allowance 
of  the  undertaking  as  hereinafter  prescribed,  the  same,  must  be 
delivered  by  the  clerk,  on  request,  to  the  party  at  whose  in- 
stance the  prisoner  was  in  custody.  Within  two  days  after  the 
approval  by  the  court,  judge,  or  county  judge,  the  undertaking 
must  be  filed  by  the  sheriff  with  the  clerk,  and  a  copy  delivered 
to  the  party  at  whose  instance  the  prisoner  was  in  custody,  or 
to  his  attorney,  who  shall  within  three  days  thereafter  serve 
upon  the  surety  or  sureties,  or  the  attorney  for  the  prisoner,  a 
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notice  that  he  does  not  accept  him,  or  them,  as  bail;  otherwise 

he  is  deemed  to  have  accepted  them.     Within  three  days  after 

the  receipt  of  such  notice,  the  surety  or  sureties,  or  the  attorney 

for  the  prisoner,  may  serve  upon  the  party,  or  attorney  for  the 

party,  at  whose  instance  the  prisoner  was  in  custody,  notice  of 

justification   of  the   same  or  other   bail  before  the  court  of*   a 

judge  thereof,  or  a  county  judge,  at  a  specified  time  and  place; 

the  time  to  be  not  less  than   five  days  nor  more  than  ten  days 

thereafter,  and  the  place  to  be  within  the  county  where  one  of 

the  bail  resides  or  where  the  defendant   was  arrested.     Except 

as  otherwise  expressly  prescribed  in  this  article,  the  provisions 

regulating  the  substitution  of  new  sureties  or  a  new  undertaking, 

and  the  examination  and  qualification  of  the  new  sureties,  and 

the  allowance   of  the   undertaking   after  justification,   contained 

in  article  third  of  title  first  of  chapter  seventh  of  this  act,  shall 

govern.     If   the   bail   shall   not   be  allowed,  the   court,   judge  or 

county  judge  shall  remand   the  prisoner  to  the   custody  of  the 

sheriff.  « 

M..  f|  41  and  42;  L.  1886.  ch.  ft4*;  L.  1904,  cb.  384.  As  to  deposit, 
see  |  574.      In  effect  April  26,   1004. 

1  151.  [Am'd,  1886,  10O4.]  From  whom  undertaking  to 
be  held. 

An  undertaking  so  taken  is  held  for  the  indemnity  of  the 
party  ai    whose  instance  the  prisoner  executing  it  is  confined. 

2  B.  S.   434.   f   43:    U    1904,   ch.   384.      In  effect  April  20.   1004. 

f  132.  [Am'd,  1880.1  Prisoner  to  he  committed  whci 
■nrety   Is   Insufficient. 

If  the  party  at  whose  instance  the  prisoner  is  in  custody  dis- 
covers that  -a  surety  therein  is  insufficient,  he  may,  upon  proof 
of  the  fact,  by  affidavit  or  otherwise,  apply  to  the  court  or  to  a 
judge  thereof,  on  whose  process  or  mandate  such  prisoner  is  in 
custody,  or  to  the  county  judge  of  the  county  where  such  pris- 
oner is  confined,  and  the  court,  or  a  judge  thereof,  or  such  coupty 
judge,  may  make  an  order  committing  such  prisoner  to  close  con- 
finement in  the  jail  until  another  undertaking  with  good  and 
sufficient  sureties  is  offered. 

Id.,    |  44;   L.   1S86,  ch.   648. 

I  153.  [Am'd,  1886.]  Surrender  of  prisoner  by  his  sure- 
ties. 

One  or  more  of  the  sureties,  in  an  undertaking  given  for  the 
liberties  of  a  jail,  may  surrender  the  principal,  at  any  time  before 
judgment  is  rendered  against  them  in  an  action  on  the  under- 
taking; but  they  are  not  exonerated  thereby,  from  a  liability  in- 
curred before  making  the  surrender. 

2  R.   8.   434,   i  45,   am'd;   L.   1SSG,  ch.   048. 

f  164.  [Am'd,  1880.]     How  surrender  made. 

The  surrender  must  be  made  as  follows:  The  surety  or  sureties 
making  it  must  take  the  principal  to  the  keeper  of  the  jail,  who 
must,  upon  his  or  their  written  requisition  to  that  effect*  take  the 
principal  into  bis  custody,  and  indorse  upon  the  undertaking  given 
lor  the  liberties,  an  acknowledgment  of  the  surrender;  and  also, 
■    ■  ■ .     i  ■ — i  ■  ■  i    i      I, ti     . i     ■  ■ ,  1 1  i .  . 

12  •  So  In  original. 
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if  required,  give  the  surety  or   sureties  a  certificate,  acknowledg- 
ing the  surrender. 

Id.,    f  46;   L.    1886,  ch.   648. 

|  155.  [Am'd,  1886.]  What  deemed  and  what  not  deemed 
an   escape. 

The  going  at  large,  within  the  liberties  of  the  jail  in  which  he 
is  in'  custody,  of  a  prisoner  who  has  executed  such  an  undertak- 
ing, or  of  a  prisoner  who  would  be  entitled  to  thfc  liberties  upon 
executing  such  an  undertaking,  is  not  an  escape.  But  the  going 
at  large,  beyond  the  liberties,  by  a  prisoner,  without  the  assent 
of  the  party  at  whose  instance  he  is  in  custody,  is  an  escape; 
and  the  sheriff  in  whose  custody  he  was,  or  his  sureties,  has  the 
same  authority  to  pursue  and  retake  him,  as  if  he  had  escaped  from 
the  jail.  Such  an  escape  forfeits  the  undertaking  for  the  liberties, 
if  anj';  subject  to  the  provisions  of  the  next  article  of  this  title. 

Id.,   f  47;   L.   1886,  eta.  648. 

§  156.  [Am'd,  1877.]  When  court  mar  order  indicted 
prisoner  to  be  produced. 

Where  a  person,  who  has  been  indicted  for  a  criminal  offence, 
is  held  by  a  sheriff,  by  virtue  of  a  mandate  in  a  civil  action  or 
special  proceeding,  the  court,  in  which  the  indictment  is  pending 
may  make  an  order,  requiring  the  sheriff  to  bring  him  before  the 
court;  whereupon  the  court  may  make  such  disposition  of  the 
prisoner,  as  to  it  seems  proper.  The  sheriff's  fees  and  expenses, 
in  so  doing,  are  a  county  charge  of  the  county  wherein  the  court 
is  sitting. 

L.   1871,  ch.   208,   §  1    (9  Edm.   67). 

f   157.  Prisoner  committed  for  contempt. 

A  prisoner,  committed  to  jail  upon  process  for  contempt,  or 
committed  for  misconduct  in  a  case  prescribed  by  law.  must  be 
actually  confined  and  detained  within  the  jail,  until  ne  is  dis- 
charged by  due  course  of  law,  or  is  removed  to  another  jail  or 
place  of  confinement,  in  a  case  prescribed  by  law.  A  sheriff  or 
keeper  of  a  jail,  who  suffers  such  a  prisoner  to  go  or  be  at  large 
out  of  his  jail;  except  by  virtue  of  a  writ  of  habeas  corpus,  or 
by  the  special  direction  of  the  court  committing  him,  or  in  a 
case  specially  prescribed  by  law;  is  liable  to  the  party  aggrieved, 
for  his  damages  sustained  thereby,  and:  is  guilty  of  a  misde- 
meanor. If  the  commitment  was  for  the  non-payment  of  a  sum 
of  money,  the  amount  thereof,  with  interest,  is  the  measure  of 
damages. 

2  R.   S.   437,   S  61,   am'd. 

§   158.   [Am'd,   1886,   1904.]      Sheriff's   liability  for  escape. 

Where  a  prisoner,  in  a  sheriff's  custody,  goes  or  is  at  large 
beyond  the  liberties  of  the  jail,  without  the  assent  of  the  party 
at  whose  instance  he  is  in  custody,  the  sheriff  is  answerable 
therefor,  until  an  undertaking  provided  for  in  section  one  hun- 
dred and  fifty  of  this  article  has  been  given  and  approved,  as 
follows: 

1.  If  the  prisoner  was  in  custody  by  virtue  of  an  order  of 
arrest,  or  in  consequence  of  a  surrender  in  exoneration  of  his 
bail,  before  judgment,  the  sheriff  is  answerable  to  the  extent 
of  the  damages  sustained  by  the  plaintiff. 
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2.  If  the  prisoner  was  in  custody  by  virtue  of  any  other  man- 
date,  or  in  consequence  of  a  surrender  in  exoneration  of  his 
bail,  after  judgment,  the  sheriff  is  answerable  for  the  debt, 
damages,  or  sum-  of  money,  for  which  the  prisoner  was  com- 
mitted. 

3.  Upon  the  giving  and  approval  of  the   undertaking  in   this 

article  mentioned,   no  action?  for  an  escape  shall  be  maintained 

against  the  sheriff. 

JR.    8.    437,    ||   62    and   63;    L.    1886,   ch.    648;    L.    1904,    ch.    384.      In 
effect  April  26,   1904. 

i  158.  [Repealed  by  L.  1900,  ch.  88.    See  Penal  Law,  §  1839.  J 
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x  article:  fifth. 

AaHon  upon  and  assignment  of  a  bond  for  jaU  liberti**. 

9ec.  100.  Defence  in  action  by  sheriff  on  bond. 

161.  Judgment  against  sheriff  to  be  evidence  against  sureties,  etc. 

102.  Summary   Judgment   for   sheriff. 

108.  Requisites  of  application  therefor. 

164.  Such   judgment   when   stayed.    Id.;    when    vacated. 

166.  Judgment  against  sheriff  is  evidence  of  damages. 

166.  Assignment  of  undertaking. 

167.  Recovery  of  damages  for  breach  of  condition. 

168.  Effect  of  commencement  of  action  as  a  bar. 
160.  Defence  to   action. 

170.  Stay  of  proceedings  against  sheriff,  how  authorised. 

171.  Defence  of  sheriff  in  action  for  escape. 

f  100.  [Am'd,  1886.]  Defence  In  action  by  sheriff  on  un- 
dertaking. 

In  an  action  brought  on  an  undertaking  for  the  jail  liberties,  it 
is  a  defence,  that  the  prisoner  voluntarily  returned  to  the  liberties 
of  the  jail  from  which  he  escaped,  or  was  recaptured  by,  or  sur- 
rendered to  the  sheriff,  from  whose  custody  he  escaped,  before 
the  commencement  of  the  action.  The  defendants  may  make 
that  or  any  other  defence  to  the  action,  which  might  be  made  by 
the  sheriff,  to  an  action  against  him  for  the  escape. 

2  R.    S.   435,    f  48;   L.   1886,    ch.    648. 

9  161.  Judgment  again  at  sheriff  to  be  evidence  against 
sureties,  etc. 

But  if  judgment  has  been  rendered  against  the  sheriff,  In  an 
action  brought  for  the  escape,  and  due  notice  of  the  pendency  of 
the  action  was  given  to  the  prisoner  and  his  sureties,  to  enable 
them  to  defend  the  same,  the  judgment  against  the  sheriff  is  con- 
clusive evidence  of  his  right  to  recover  against  the  prisoner  and 
his  sureties,  to  whom  the  notice  was  given,  as  to  any  matter 
which  was  or  might  have  been  controverted,  in  the  action  against 
the  sheriff. 

id.,    8   49. 

5  162.  [Am'd,  1886.]    Summary  lodgment  for  sheriff. 

In  an  action  brought  by  a  sheriff  on  an  undertaking  for  the  jail 
liberties,  if  it  appears  to  the  court,  upon  a  motion  made  in  behalf 
of  the  sheriff,  that  judgment  has  been  rendered  against  him,  for 
the  escape  of  the  prisoner,  and  that  due  notice  of  the  pendency 
of  the  action  against  him,  was  given  to  the  prisoner  and  his  sure- 
ties, to  enable  them  to  defend  the  same,  the  court  must  order  a 
summary  judgment  for  the  plaintiff;  and  judgment  must  be  en- 
tered accordingly,  with  costs. 

Id.,  i  60;  L.  1886,  cb.  C48. 

|  103.   Requisites  of  application  therefor. 

But  to  entitle  a  sheriff  to  move  for  such  a  judgment,  he  must 
have  served  a  copy  of  his  complaint,  and  given  twenty  days' 
notice  of  the  motion. 

Id.,   I   51. 

J  164.   Such  Judgment  when  stayed.    Id.?  when  vacated. 

If  it  appears,  on  the  hearing  of  the  motion,  thnt  the  defendants 
have  a  meritorious  defence,  which  was  not  controverted  in  the 
action  against  the  sheriff  and  which  by  law  could  not  have  been 
so  controverted,  the  court  may  stay  proceedings  on  the  judgment, 
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with  such  limitations  and  upon  such  terms,  as  it  deems  just,  until 
a  trial  in  the  action;  but  the  judgment  must  stand  as  a  security 
for  the  sheriff.     If  the  defence  is  established,  the  court  must  va- 
cate the  judgment,  and  render  judgment  for  the  defendant. 
2  R.  S.  436,  fi  52  and  53,  am'd. 

I  165.  [Am'd,  1886.]  Judgment  against  sheriff  is  evidence 
of  damages. 

In  an  action  brought  by  a  sheriff  on  an  undertaking  for  the  jail 
liberties,  a  judgment  against  him  for  the  escape  of  the  prisoner, 
is  evidence  of  the  damages  sustained  by  him,  as  if  it  had  been 
collected;  and  he  may  recover  his  reasonable  attorney's  and  coun- 
sel fees,  and  other  expenses  in  defending  the  action  against  him, 
as  part  of  his  damages. 

Id..  |  54;  U  1886,  ch.  648. 

I  166.  [Am'd,  1886.]    Assignment  of  undertaking. 

If  an  undertaking  for  the  jail  liberties  is  forfeited  before  the 
same  is  duly  allowed,  the  party  at  whose  instance  the  prisoner 
was  confined,  or,  in  case  of  his  death,  his  executor  or  adminis- 
trator, may  elect  to  bring  an  action  on  the  undertaking. 

Id..  |  55;  L.  1886,  ch.  648. 

f  167.  rAm'd,  1886,  1964.]  Recovery  of  damages  for 
breach  of  condition. 

The  person  so  electing  may  maintain  an  action  on  the  under- 
taking, where  an  action  might  have  been  heretofore  maintained 
by  the  sheriff,  and  he  may  recover  the  same  damages  fbr  the 
breach  of  the  condition,  which  he  might  heretofore  have  re- 
covered in  an  action  against  the  sheriff  for  the  escape. 
Id.,  I  56;  L.  1886,  ch.  648;  L.  1904,  ch.  384.     In  effect  April  26,  1004. 

f  168.  [Am'd,  1886.]    Effect  of  commencement  of  action  as 


The  commencement  of  such  an  action  shall  be  deemed  an  elec- 
tion and  is  a  bar  to  an  action,  by  or  on  behalf  of  such  person, 
against  the  sheriff  or  other  officer  accepting  such  an  undertaking, 
for  an  escape  by  the  prisoner  executing  the  undertaking,  amount- 
ing to  a  breach  of  the  condition  thereof,  unless  the  escape  was 
with  the  assent  of  the  sheriff  or  other  officer. 

Td.,  |  57;  L.  1886,  oh.  648. 

i  160.  [Am'd,  1886,  1004.]     Defence  to  actions.  ^ 

In  an  action  brought  as  provided  for  in  the  last  three  sec- 
tions, the  defendant  may  make   any   defence,   which  he  might 
heretofore  have  made,  if  the  action  was  brought  by  the  sheriff. 
Id.,  |  58;  L.  1886,  ch.  648;  L.  1904,  ch.  884.    In  effect  April  26,  1904. 

I  170.  TAra'd,  1886.]  Stay  of  proceedings  against  sheriff, 
how  authorised. 

If  the  person  so  entitled  to  bring  an  action  on  the  undertaking 
for  the  jail  liberties,  in  lieu  of  making  such  election,  brings  an 
action  against  the  sheriff  for  the  escape,  the  court  may,  except 
where  the  escape  was  made  with  the  sheriff's  assent,  stay  proceed- 
in*?  upon  a  judgment  recovered  against  the  sheriff,  with  such 
limitations  and  upon  such  terms  as  it  deems  just,  until  he  has 

27 


\ 


§  171  UNDTAK'G  FOR  JAIL  LIBERTIES,    c.  2,  t.  2,  a.  5 

had  a  reasonable  time  to  prosecute  the  undertaking,  and  collect  a 
judgment  recovered  thereon. 
Id.,  H  69  and  00;  L.  1886,  cb.  648. 

i  171.    [Am'd,    1904.]     Defence    of    slier  iff    in    action    for 
escape. 

In  an  action  against  a  sheriff  or  other  officer,  for  the  escape 

of  a  prisoner,  it  is  a  defense,  that  the  escape  was  without  the 

assent  of  the  defendant,  and  that  at  the  commencement  of  the 

action,   he  had  the  prisoner  within   the  liberties,   either  by   his 

voluntary  return  or  by  recapture,  or  that  an  undertaking-  required 

to  be  given   by   section's   one   hundred  and   forty-nine  and   one 

hundred  and  fifty  of  this  act,  was  given  and  approved. 

2  R.  S.  435,  8  64;  L.  1904,  ch.  384.    In  effect  April  20,  1904. 
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TITLE  III. 

Application  of  the  foregoing  provisions  to  the  proceedings 

of  a  coroner. 

itc.  172.  Duties  of  coroner  wben  sheriff  is  a  party. 

173.  Any  one  of   the  coronets  may  act. 

174.  Arrest  of  sheriff  by   coroner. 

175.  Sheriff;   how  confined. 

176.  Place  of  confinement  to  be  deemed  a  jail. 

177.  Sheriff  how  admitted  to  jail  liberties;  liability  of  coroner  for  escape. 

178.  Coroner  may  prosecute,  etc.,  bond  for  liberties.  « 

179.  Duties  of  coroner  where  sheriff  is  plaintiff. 

180.  Such  prisoner  entitled  to  jail  liberties,  etc. 

181.  Escape  of  such  prisoner. 

181a.  Duties  of  county  treasurer  in  Erie  county. 

9  172.  Duties)  of  coroner  when  sheriff  is  a  party. 

In  an  action  or  special  proceeding,  to  which  the  sheriff  of  a 
county  is  a  party,  a  coroner  of  the  same  connty  has  all  the  power, 
and  is  subject  to  all  the  duties  of  a  sheriff,  in  a  canse  to  which  the 
sheriff  is  not  a  party;  except  as  otherwise  specially  prescribed  by 
law. 

2  R.  8.  441,  f  84  (3  B.  S.,  5th  ed.,  741;  2  Edm.  4G0). 

9  173.  Any  one  of  the  coroners  may  act. 

A  mandate  in  a  civil  action  or  special  proceeding  which  mnst  or 
may  be  executed  by  the  coroners,  or  by  a  coroner  of  a  county, 
must  be  directed  either  to  a  particular  coroner,  or  generally  to 
the  coroners  of  that  county.  Where  such  a  mandate  is  directed 
generally  to  the  coroners  of  a  county,  or  requires  them  to  do  any 
act,  it  may  be  executed,  and  a  return  thereto  may  be  made  and 
signed,  by  .one  of  them;  but  such  an  act  or  return  does  not  affect 
the  others. 

Id.,  part  of  9  84,  and  I  85. 

9  174.  [Am'd,  1880.]     Arrest  of  sheriff  by  coroner. 

Where  a  mandate,  requiring  the  arrest  of  the  sheriff  of  the 
county,  is  directed  to  a  coroner,  he  must  execute  the  same  in  the 
manner  prescribed  by  law,  with  respect  to  the  execution  of  a  simi- 
lar mandate  by  a  sheriff;  and  he  is  authorized  to  take  an  under- 
taking on  the  arrest,  or  an  undertaking  for  the  jail  liberties,  in  a 
like  case,  and  in  like  manner,  and  with  like  effect,  as  where  such 
an  undertaking  may  be  taken  by  a  sheriff. 

Id.,  9  86;  L.  1886,  ch.  648. 

9  175.  Sheriff |  how  confined. 

Where  the  actual  confinement  of  a  sheriff  by  a  coroner,  on  a 
mandate,  is  required  or  authorized  by  law,  he  must  be  confined 
by  the  coroner,  in  a  bouse  situated  within  the  liberties  of  the 
jail  of  the  county,  other  than  the  sheriff's  house,  or  the  jail,  in 
the  same  manner  as  a  sheriff  is  required  by  law  to  confine  a  pris- 
oner in  the  jail, 
id.,   i  £7. 

f  176.  Place  of  confinement  to  be  deemed  a  Jail. 

That  house  thereupon  becomes  the  jail  of  the  county,  for  the 
use  of  th*»  coroner;  and  each  provision  of  law  relating  to  the  jail, 
or  to  an  escape  from  the  jail,  applies  thereto,  while  the  sheriff  is 
confined  therein. 

Id..  H  8*  and  89. 
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fi  177.   TAm'd,  1886.]    Sheriff  how  admitted  to  Jail  liberties; 
liability  of  coroner  for  escape. 

A  sheriff  so  arrested  must  be  admitted  to  the  liberties  of  the 
jail  of  the  county,  in  a  like  case,  and  upon  executing  a  like  under- 
taking to  the  coroner,  as  prescribed  by  law  for  a  prisoner  in  the 
sheriff's  custody.  For  an  escape  of  the  sheriff  from  the  liberties, 
the  coroner  is  liable,  in  the  same  manner,  and  to  the  same  extent, 
as  a  sheriff  for  a  similar  escape;  and  he  may  make  the  same 
•  defence  as  a  sheriff. 

2  R.  8.  441,  f  90;  L.  1886,  ch.  648. 

f  178.   [Am'd,  1886.]    Rights  of  coroner  to  prosecute,   upon 
undertaking. 

The  coroner  may   prosecute   an   undertaking:   for   the  liberties 
taken  by  him,  and  is  entitled  to  all  the  rights,  and  subject  to  uU 

tha    lioKilitiAO  -  ni*<>as»rih<wl     Kir   law    wstVi    naanunt    f/v   a    cimiln*    nmlaii. 


the  same  proceedings  may  be  had  thereupon,  as  upon  un  under- 
taking taken  and  assigned  by  a  sheriff  in  v  similar  case. 

Id.,  f  91;  L.  1886,  cb.  648. 

f  179.  Duties  of  coroner  where  sheriff  Is  plaintiff. 

A  person  arrested  by  a  coroner,  in  au  action  or  special  pro- 
ceeding, in  which  the  sheriff  of  the  county  is  plaintiff,  must  be 
confined  in  the  jail  of  the  county,  in  a  case  where  such  a  confine- 
ment is  required  or  authorized  by  law;  but  the  coroner  is  not 
liable  for  an  escape  of  the  prisoner  from  the  jail,  after  he  ha* 
been  confined  therein.  A  person  so  confined  must  be  kept  and 
treated,  in  all  respects,  like  a  prisoner  confined  by  the  sheriff. 
Id.,   |  92,  and  part  of  |  93. 

§  ISO.  [Am'd,  1886.]  Such  prisoner  entitled  to  Jail  liber- 
ties, etc. 

A  person  so  arrested  by  a  coroner  is  entitled  to  be  discharged, 
or  to  the  liberties  of  the  jail,  as  the  case  requires,  upon  giving  an 
undertaking  to  the  coroner,  in  the  like  manner,  and  in  a  like  case, 
in  which  a  person  arrested  by  a  sheriff  would  be  entitled  to  be  so 
discharged,  or  to  the  liberties.  The  undertaking  so  given  must  be 
in  all  respects  similar  to  that  required  to  be  given  to  a  sheriff: 
and  it  has  the  like  effect,  and  may  be  assigned  and  proceeded 
upon  in  like  manner. 

Id.,  part  of  i  93,  and  |  94;  L.   1886,  ch.  648. 

§  181.  Escape  of  such  prisoner. 

A  coroner  is  answerable  for  an  escape  of  a  prisoner,  admitted 
by  him  to  the  liberties  of  the  jail,  in  the  same  manner  and  to  the 
game  extent,  as  a  sheriff,  and  may  interpose  a  like  defence. 

M^  I  96. 

1 181 -a.  [Added,  1902.]  Dntien  of  county  treasurer  In  Krl  » 
county. 

In  the  county  of  Erie  the  powers  imposed  and  the  duties  con- 
ferred upon  coroners  by  the  provisions  of  this  title  shall  be  exer- 
cised and  performed  by  the  county  treasurer  of  such  county,  and 
such  county  treasurer  shall,  in  the  exercise  and  performance 
thereof,  be  subject  to  the  same  liabilities  and  responsibilities  as 
are  prescribed  in  this  title  in  the  case  of  coroners. 
L.  1902.  ch.  570    In  effect  April  14,    1902. 
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TITLE  IV. 

Powers,  duties,  and  liabilities  of  an  Incoming-  and  outgoing 
sheriff,  respectively,  touching  the  mattexs  included  in 
this  chapter. 

Sec.   182.  Certificate  to  be  furnished  to  new  sheriff. 

183.  Powers  of  former  sheriff;  when  to  cease. 

184.  Jail,    process,   etc.,    to  be  delivered  to  new   sheriff. 

185.  Former  sheriff   to  execute   instrument. 

186.  Former  sheriff   to  execute  certain    process. 

187.  Certain  orders  to  be  deli  re  rd  to  and  returned  by  new  sheriff. 

188.  Delivery   of   prisoners,    process,   etc..    how   enforced. 

189.  Under-sheriff,    etc.,    when    to    comply    with    foregoing   provisions. 

if  182-189.  [Repealed  by  L.  1909,  ch.  16.     See  Consolidated 
Liws,  tit.    County  Law,  §  195.] 

81 


'^ 


V 


§  *  90  COURT  OF  APPEALS.  c.  3, 1. 1,  a.  1 

CHAPTER  III. 

Civil  Jurisdiction  of  the  Principal  Courts  of  Record ; 
Organization,  Members,  and  Officers  thereof;  Dis- 
tribution and  Dispatch  of  Business  therein. 

TITLE      I. -The  Court  of  Appeals. 

TITLE    II.— The  Supreme  Court. 

TllLE  III.    The  Court  of  Claims. 

TITLK    IV.-The  City  Court  of  the  City  of  Hew-York. 

TITLE     T.-The  County  Courts. 

TITLE  I. 

The  court  of  appeals. 

Article  1.  Jurisdiction,    and    mode   of    exercising   the   same;    general    power* ; 
terms   and   sittings. 
2.  The  clerk  of  the  court. 
S.  The  State  reporter;   publication  and  distribution  of  the  reports. 

ARTICLE  FIRST. 

Jurisdiction,  and  mode  of  exercising  the  same  general  powers ; 

terms  and  sittings. 

Sec.  190.  The  Jurisdiction  of  the   court  of   appeals  in   civil  actions. 

191.  Limitations,    exceptions  and   conditions. 

192.  [Repealed.] 

193.  Court  may  make  rules. 

194.  Remittitur;   when  judgment   absolute   to  be   rendered,   and  proceed- 

ings thereupon. 

195.  Second    and    subsequent    appeals. 

196.  Times  and  places  of  holding  terms. 

197.  Court  may  be  held  in  any  building;   adjournments. 

198.  Officers  to  be  appointed  by  court. 

S  11M>.  [Am'd,  1MWI,  1MT.J  The  Jurisdiction  of  the  court 
of   appeal*   In   civil   action*. 

From  and  after  the  thirty-first  day  of  May,  nineteen  hundred 
and  seventeen,  the  jurisdiction  of  the  court  of  appeals  shall,  in 
civil  actions  and  proceedings,  be  confined  to  the  review  upon  ap- 
peal of  an  actual  determination  made  by  an  appellate  division  of 
the  supreme  court  in  either  of  the  following  cases,  and  no  others: 

1.  An  appeal  may  be  taken  as  of  right  to  said  court  from  a 
judgment  or  order  entered  npon  the  decision  of  an  appellate  di- 
vision of  the  supreme  court  which  finally  determines  an  action  or 
special  proceeding  where  is  directly  involved  the  construction  of 
the  constitution  of  the  state  or  of  the  United  States,  or  where 
one  or  more  of  the  justices  of  the  appellate  division  dissents 
from  the  decision  of  the  court,  or  where  the  judgment  or  order 
is  one  of  reversal  or  modification. 

2.  An  appeal  may  also  be  taken  as  of  right  to  said  court  from 
an  order  of  the  appellate 'division  granting  a  new  trial  on  excep- 
tions, where  the  appellants  stipulate  that,  upon  affirmance,  judg- 
ment absolute  shall   be  rendered   against  them. 

3.  An  appeal  may  also  be  taken  from  a  determination  of  the 
appellate  division  of  the  supremo  court  in  any  department,  other 
than  from  a  judgment  or  order  which  finally  determines  an 
action  or  special  proceeding,  where  the  appellate  division  allows 

ithf>    snmo     nnrl    r»ortifir»s    that    rttw>    or    more    nnestions    of    IftW    hstVY» 
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arisen  which,  in  its  opinion,  ought  to  be  reviewed  by  the  court  of 
appeals,  in  which  case  the  appeal  brings  up  for  review  the 
question  or  questions  so  certified,  and  no  other;  and  the  court  of 
appeals  shall  certify  to  the  appelate  division  its  determination 
upon  such  questions. 

4.  Au  appeal  may  also  be  taken  from  a  judgment  or  order 
entered  upon  the  decision  of  an  appellate  division  of  the  supreme 
court  which  finally  determines  an  action  or  special  proceeding,  v 
but  which  is  not  appealable  as  of  right  under  subdivision  one  of 
this  section,  where  the  appellate  division  shall  certify  that  in  its 
opinion  a  question  of  law  is  involved  which  ought  to  be  reviewed 
by  the  court  of  appeals,  or  where,  in  case  of  the  refusal  so  to 
certify,  an  appeal  is  allowed  by  the  court  of  appeals.  Such  an 
appeal  shall  be  allowed  when  required  in  the  interest  of  sub- 
stantial  justice. 

The  provisions  of  this  section  shall  not  apply  to  an  appeal 
taken  to  the  court  of  appeals  prior  to  the  first  day  of  June,  nine- 
teen hundred  and  seventeen,  but  an  appeal  so  taken  shall  be 
heard  and  determined  under  existing  provisions  of  law. 

Co.  Proo.,    i    11.      Am'd   by   U    1895.    eta.   946;   L.    1917,   ch.   290,   in  effect 
Jane  1,  1917. 

|   191.  [Am'd,    1885,    1896,   1898,    19O0,   1917.]      Limitations, 
exceptions  and  conditions. 

The  jurisdiction  conferred  by  the  last  section  is  subject  to  the 
following  limitations,  exceptions  and  conditions: 

1.  No  appeal  shall  be  taken  to  said  court,  in  any  civil  action  or 
proceeding  commenced  in  any  court  other  than  the  supreme  court, 
court  of  claims,  county  court,  or  a  surrogate's  court,  unless  the 
appellate  division  of  the  supreme  court  allows  the  appeal  by  au 
order  made  at  the  term  which  rendered  the  determination,  or  at 
the  next  term  after  judgment  is  entered  thereupon  and  shall 
certify  that  in  its  opinion  a  question  of  law  is  involved  which 
ought  to  be  reviewed  by  the  court  of  appeals.     (See  §  2261.) 

2.  The  jurisdiction  of  the  court  is  limited  to  the  review  of 
questions  of  law. 

3.  No  unanimous  decision  of  the  appellate  division  of  the  su- 
preme court  that  there  is  evidence  supporting  or  tending  to 
sustain  a  finding  of  fact  or  a  verdict  not  directed  by  the  court, 
shall  be  reviewed  by  the  court  of  appeals.     (See  §  1337.) 

U  1«5.  ch.  946:  U  1896,  ch.  550;  L.  1898,  ch.  574;  L.  1900,  ch.  592;  L.  1917, 
eh.  290,  In  effect  Jane  1,  1917. 

i  192.    [Repealed  Jan.  1,  1806.     L.  1895,  ch.  94G.J 

8  193.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated  Laws, 
tit    Judiciary  Law,  §§  51.  53.] 

I  194.  Remittitur;  when  Judgment  absolute  to  be  ren- 
dered, and   proceedings  thereupon. 

The  judgment  or  order  of  the  court  of  appeals  must  be  remit- 
ted to  the  court  below,  to  be  enforced  according  to  law.  Upon 
an  appeal  from  an  order  granting  a  new  trial,  on  a  case  or  excep- 
tions, if  the  court  of  appeals  determines,  that  no  error  was  com- 
mitted in  granting  the  new  trial,  it  must  render  judgment  abso- 
lute upon  the  right  of  the  appellant:  and  after  its  judgment  has 
been  remitted  to  the  court  below,  an  assessment  of  damages,  or 
any  other  proceeding,  requisite  to  render  the  judgment  effectual, 
may  be  had  in  the  latter  court. 

Oft.  Ptoc.,  parts  of  II  11  and  12. 
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I  196.  Second  and  subsequent  appeals. 

Upon  a  second  aud  each  subsequent  appeal,  including  a  case 
where  a  former  appeal  has  been  dismissed  for  a  defect  or  ir- 
regularity, the  time  of  filing  the  returu,  upon  the  first  appeal, 
determines  the  place  of  the  cause  upon  the  calendar. 

Id.,  part  of  |   13.     8ee  post,   fif  789*703. 


196-198.     [Repealed  by  L.  1909,  ch.  35.     See  Consolidated 
Laws,  tit.  Judiciary  Law,  §§  54,  57.] 
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ARTICLES    SECOND. 

The  clerk  of  the  court. 

Sec  189.  Clerk  of  the  court  of  appeals  to  give  bond;   rooms  for  his  office. 

200.  To    appoint    a    deputy.      Powers   of    deputy. 

201.  May  employ   assistants   In   his   office.      Special   deputy. 

202.  Clerks  for  judges  of  the  court  of  appeals. 
2C3.  Offices  for  judge  of  the  court  of  appeals. 
204-208.   [Repealed.} 

If  199-202.  [Repealed  by  L.  1900,  ch.  35.  See  Consolidated 
Laws,  tit.  Judiciary  Law,  §§  58,  62;  256-259,  262;  Public  Build- 
ings Law,  §  3.] 

I  203.  [Repealed  by  L.  1909,  chs.  16  and  35.  See  Consolidated 
Laws,  tits.  County  Law,  *  12,  Judiciary  Law,  §  55. 

II  904-208.  [Repealed;  Laws  1894,  ch.  135.] 


§X  209-16  STATE  REPORTER.  c.3,t  l,a.3 


article:  third. 

The  State  reporter;  publication  and  distribution  of  the  reports. 

Sec.  209.  State   reporter  In  the   reporter  of  the   court  of  appeals. 

210.  His  duty. 

211.  Reporter    not    to    be    interested    In    publication ;    contracts   for   pub- 

lication. 

212.  Copyright   of   reports. 

218.  Secretary   of   State   to   distribute   reports. 

214.  Unreported    decisions,    etc..     to    be    delivered    by    reporter    to    suc- 

cessor. 

215.  Opinions,   etc.,   not  to  be  delivered,  except,   etc. 

216.  Certain  opinions   to  be  deposited  with  clerk. 

fS  20&-211.  [Repealed  by   L.  1909,  ch.  35.     See  Consolidated 
Laws,  tit.    Judiciary  Law,  §§  (XM51,  430,  431,  433.] 

f  212.  [Repealed  by  L.  1909,  chs.  23  and  35.    See  Consolidated 
Laws,  tits.    Executive  Law,  §  31,  Judiciary  Law,  §  435.] 

f  213.  [Repealed  by  L.  1909,  ch.  23.     See  Consolidated  Laws, 
tit.  Executive  Law,  §  32.] 

If  214-216.  [Repealed  by  L.  1909.  ch.  35.     See  Consolidated 
Laws,  tit.    Judiciary  Law,  §§  256,  432,  434.] 
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TITLE  IL 
The  supreme  court,  including*  special  and  trial  terms. 

Article  1.  Jurisdiction  and  powers ;  designation  of  terms;  distribution  of 
business  among  the  terms  and  judges;  attendants  upon  the  sit- 
tings; miscellaneous  proTisions. 

2.  Tne  supreme  court  reportei. 

3.  Stenographer*. 

ARTICLE  FIRST. 

Juritdictiim  and  powers;  designation  of  terms;  distmTmtum  iff 
business  among  the  terms  and  judges ;  attendants  upon  the  m- 
tings;  miscellaneous  provisions. 

217.  General  Jurisdiction   of   supreme   court.  ..     „  „»„,«„-    t- 

218.  Supreme    court   may   change    place    of    trial    of    actions'  pending    m 
other    courts.  » 

&  SSS&ffiTS'w&l.t.  diTUIoi   «od   powew   of  justice,   thereof. 

221.  Clerks,   attendants  and  stenographers. 

222.  Gorernor  may   revoke   designation. 

223.  Designation,   etc..    to   be   filed   with   secretary   oi   State. 

225.  T?metal£!d  places  of  holding  terms  of  appellate  diTlslon;   how  af 
pointed. 

226.  Appointment   to  be   published. 

227.  [Repealed.] 

228.  When   associate  Justice   to   preside.  •.«*!--* 
229  Hearing  of  appeals  when   title  to  public  office  is  inrorvea. 
230.  Number  of  Justices  necessary  for  a  decision.  *««■,.♦,««,♦ 
231  Reargument.   etc.,   when   cause   to  be  heard  in  another  department. 
232!  Appointments  of   terms   of   the  supreme   court. 

SS-  852SJ?"-£  3Ktat'5&«M~iy  term.;  jmrtlce.  to  hold  them. 
235*   Powers  of  Justices  of  the  supreme  court. 

237    (lotmo^io   designate    Justices   to   hold    courts   In   certain    cases. 

238.  Place  of  holding  the  terms.  %^mtm *.   n*   tn(«.ui    torm 

239.  Trial   of   action   at   chambers  after   adjournment  of   special   term. 

It?"  WhaT^u^  may  perform  duties  of  Justice  at  chambers. 

242.  Omcere    required    to    attend    a    term    of    the    appellate    division, 
sheriff's  duty. 

243.  Tees  of  such  officers;  how  paid. 

I  217.  General  Jurisdiction  of  ■upreme  eovrt. 

The  general  jurisdiction  in  law  and  equity,,  which  the  supreme 
eonrt  of  the  State  possesses,  under  the  pensions  of  the  constU 
t&  deludes  all  the  jurisdiction,  whicfi  «.  £^f  **  ^fanV 
erc-Wed  bv  the  supreme  court  of  the  colony  or  New  KorK.  at  any 
timr«iid  by  the  court  of  chancery  in  England  on  the  4th  day  of 
i iim«. .  €*t  «    ,, ^»^*:^«o    o^^ifinna    mid   limitations,  cre- 


iect  to  those  exceptions  and  limitations,  the  supreme  couri  oi         ^ 
IheVtatehaS  all  tEe  powers  and  authority  of  each  of  those  courts, 
«nd  exercises  the  same  in  like  manner. 

1  R.   8.  173,  |  86;  id.  196,  §  1;  and  I*  1847,  ch.  280,  §  16. 
f  218.   [Am'd,  18»5.]    Supreme  court  may  change  place  of 
trial  of  actions]  pending-  in  other  court*. 

The  supreme  court,  upon  the  application  of  either  party  may, 
and  in  a  proper  case,  must  make  an  order,  directing  that  an 
Sue  of  fart,  joined  iA  an  action  or  spec  a  1  proceeding  pending 
to  any  other  court  of  record,  except  the,  city  court  of  the  city  of 
New  York,  or  a  county  court,  to  be  tried  at  a,  term  of  the  su- 
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preme  court  iu  another  county,  on  such  ternu,  and  under  such 
regulations  as  it  deems  just;  and  thereupon-  tne  issue  must  be 
tried  accordingly.  After  the  trial,  the  clerk  of  the  county,  in 
which  it  has  taken  place,  must  certify  the  minutes  thereof;  which 
must  be  filed  with  the  clerk  of  the  court,  in  which  the  action  or 
special  proceeding  is  pending.  The  subsequent  proceedings  in  the 
last  mentioned  court  must  be  the  same,  as  if  the  issue  had  been 
tried  therein. 

L.    1895,   ch.    046. 

I  219.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated  Laws, 
tit.  Judiciary  Law,  §  70.J 

i  220.  [Am'd,  1805,  10O».]  Jurisdiction  of  Appellate 
Dlvliilon    and    power*    of    jn«tlccn    thereof. 

No  justice  of  the  appellate  division  shall  exercise  any  of  the 
powers  of  a  justice  of  the  supreme  court,  other  than  those  of  a 
justice  out  of  court,  and  those  pertaining  to  the  appellate  division 
or  to  the  hearing  and  decision  of  motions  submitted  by  consent 
of  counsel.*  From  and  after  the  last  day  of  December,  eigh- 
teen hundred  and  ninety-five,  the  appellate  division  shall  have 
the  jurisdiction  now  exercised  by  the  supreme  court  at  its  gen- 
eral terms,  and  by  the  general  terms  of  the  court  of  common 
pleas  for  the  city  and  county  of  New  York,  the  superior  court 
of  the  city  of  New  York,  the  superior  court  of  Buffalo  and  the 
city  court  of  Brooklyn,  and  such  additional  jurisdiction  as  may  be 
conferred  by  the  legislature. 

Am'd  by  L.  1009,  ch.  63.  Also  partly  repealed  by  L.  1909,  ch.  35.  See 
Consolidated  haws,  tit.  Judiciary  Law,  fi  71.  72.  77.  81.  82,  85,  90.  See 
note  33  of  notes  of  Board  of  Statutory  Consolidation   at  end  of  code. 

if  221-223.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated 
Laws,  tit.  Judiciary  Law,  §§  72-73,  101,  106,  109,  111,  267,  268, 
270,  271,  307,  347.] 

|  224.  [Repealed  Jan.  1,  1896;  L.  1895,  ch.  946,  §  2.] 

f  225.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated  Laws, 
tit.  Judiciary  Law,    §   78.] 

I  226.  [Repealed  by  L.  1909,  chs.  23,  35  and  58.  See  Consoli- 
dated Laws,  tits.  Executive  Law,  §  33,  Judiciary  Law,  §  79, 
State  Finance  Law,  §  46.] 

I  227.  [Repealed  Jan.  1,  1896;  L.  1895,  ch.  946.] 

I  228.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated  Law*, 
tit.    Judiciary  Law,   §  80.] 

f  -20.  [Added,  181MJ.  1909.]  Hearing:  of  appeals  wkeB 
title  to   public   office  1m   Involved. 

An  appeal  from  a  judgment  or  decree  in  any  case  in  which  the 
question  of  the  title  to  a  public  office  is  directly  or  collaterally 
at  issue  or  in  any  manner  involved,  may  be  placed  on  the  calendar 

•  But  see  Const.,  art.   VI.   §  2,  as  am'd  In  1005. 
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and  noticed  for  hearing'  on  any  day  in  the  appellate  division  of 
the  supreme  court,  in  the  first  department,  or  in  the  court  of  ap- 
peals, and  shall  be  heard  on  said  day. 

L.  1896,  eta.  660.  Amended  by  L.  1908,  oh.  65.  Also  partly  repealed  by 
L.  1909,  ch.  85.  See  Consolidated  Laws,  tit.  Judiciary  Law,  f  148.  See 
note  34  of  notes  of  Board  of  Statutory  Consolidation  at  end  of  code. 

f  2SO.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated  Laws, 
tit.  Judiciary  Law,  I  82.] 

i  231.  [Am'd,  1895,  1000,  1015.]  Rearsrument,  et  cetera, 
when   cause  to  be  beard  in  anotber   department. 

Where  in  any  case  four  justices  of  the  appellate  division  in  any 
department  are  not  qualified  to  sit  therein,  or  where  the  justices 
qualified  to  hear  the  appeal  are  equally  divided,  the  court  must 
direct  the  same  to  be  sent  to  another  department  to  be  specified 
in  the  order  to  be  there  heard  and  determined.  Where  in  any 
case  when  an  appeal  to  the  appellate  division  of  any  depart- 
ment comes  on  for  argument,  and  the  justice  before  whom  the 
action  was  tried  or  who  granted  the  order  appealed  from,  is  n 
member  of  such  appellate  division,  the  appellant  may  make  an 
application  to  such  appellate  division  for,  and  the  court  may 
grant,  an  order  directing  that  such  appeal  be  sent  to  an  adjoin- 
ing department  to  be  specified  in  the  order,  to  be  there  heard 
and  determined.  The  appellate  division  may  in  any  other  appeal 
make  an  order  in  the  furtherance  of  justice,  directing  that  such 
appeal  be  sent  to  the  appellate  division  of  any  department  to 
be  there  heard  and  determined. 

L.  1870,  ch.  408,  pts.  of  Jf  6,  10.  Amended  by  L.  1895,  ch.  946;  L.  1900, 
ch.  209;   L.   1915,  ch.  553,  In  effect  May  8,   1915. 

I  232-  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated  Laws, 
tit.  Judiciary  Law,  §§  28,  29,  «4,  96,  148-150.  J 

I  233.  [Repealed  by  L.  1909,  chs.  23,  35  and  58.  See  Con- 
solidated Laws.  tits.  Executive  Law,  §  33,  Judiciary  Law,  §  151, 
State  Finance  Law,  §  46.] 

i  234.  [Repealed  br  L.  1909,  ch.  35.  See  Consolidated  Laws, 
tit.  Judiciary  Law,  §§  79,  153.] 

I  235  [Am'd,  1805,  lOOO,  lOOO.]  Powers  of  Justices  of 
the  supreme  court. 

Any  justice  of  the  supreme  court  has  power  to  hold  a  special  or 
trial  term  of  the  supreme  court  for  the  whole  or  any  portion  of 
the  term;  and  to  act  upon  any  business,  which  regularly  corner 
before  the  term  in  which  he  is  sitting,  except. where  he  is  per- 
sonally disqualified  from  sitting,  in  a  particular  action  or  special 
proceeding.  Each  justice  must,  at  all  reasonable  times,  when  not 
engaged  in  holding  court,  transact  such  judicial  business  as  may 
be  done  out  of  court. 

L.  1895,  ch.  946;  L.  1900,  ch.  384.  Amended  by  L.  1909.  ch.  65.  Also 
partly  repealed  by  L.  1009,  ch.  35.  See  Consolidated  Laws,  tit.  Judiciary 
Law,  f  155.  See  note  35  of  notes  of  Board  of  Statutory  Consolidation  at 
end  of  Code. 

I  236.   [Repealed  Jan.  1,  1896;  L.  1895,    ch.  946.] 

fl  237-238.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated 
Laws,  tit  Judiciary  Law,  §§  86,  152. J 
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t  22*0.  [Am* 4,  1900.]  Trial  of  action  at  chambers  after 
adjournment   of  special   term. 

An  action  triable  by  the  supreme  court,  without  a  jury,  which 
was  upou  ihe  calendar  of  the  term  before  it  was  adjourned  as 
provided  in  section  one  hundred  and  forty-eight  of  judiciary  law, 
may  be  tried  at  a  term  so  adjourned,  and  held  at  chambers,  by 
consent  of  both  parties,  but  not  otherwise. 

Co.  Proc.,  part  of  |  24.  Amended  by  L.  1809.  ch.  65.  Also  partly  re- 
pealed  by  L.  1000,  ch.  33.  See  Consolidated  Laws,  tit.  Judiciary  Law, 
H  148,  276,  364.  104.  See  note  36  of  notes  of  Board  of  Statutory  Con- 
solidation at  end  of  code. 

|  240.  [Repealed  Jan.  1,  1896;  L.  1895,  ch.  916.] 

g  241.  [Added,  1910.1  What  Judges  mar  perform  duties 
of   Justices    at    chambers. 

A  county  judge  within  his  county  possesses,  and  upon  proper 
application  must  exercise,  the  power  conferred  by  law  in  general 
language  upon  an  officer  authorized  to  perform,  the  duties  of  a 
justice  of  the  supreme  court  at  chambers  or  out  of  court. 

Added  by  L.  1010,  ch.  575.     In  effect  June  22,  1010. 

This  section  takes  the  place  of  the  same  section  which  was  repealed  by 
Jndiciary  Law   (L.  1800,   ch.  85),   |   800. 
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ARTICLE    SECOND. 

The  Supreme  court  reporter. 

244.  Meeting   for  appointment. 

245.  Special    meeting   for    appointment    or    remoral. 

246.  Duties   of   reporter;   opinion*   to   be  famished. 

247.  Publication   of   reports;      contracts    therefor. 

248.  Papers   and  opinions   to  be  furnished  to  the  reporter. 
240.  Copyright;   distribution   by   secretary  of  state. 

250.  Salary  and   expense*. 

II  244-248.  [Repealed  by   L.  1909,  ch.  35.     See  Consolidated 
Laws,  tit.    Judiciary  Law,   §§  90-92,  264,  437-443.] 

I  24».  [Repealed  by  L.  1909,  chs.  23  and  35.    See  Consolidated 
Laws,  tits.  Executive  Law,  §§  31-32,  Judiciary  Law,  §  444.] 

i  280.  [Repealed  by  L.  1909.  ch.  35.     See  Consolidated  Laws, 
tit.  Judiciary  Law,  §  445.] 
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ARTICLE    THIRD. 

Stenographers. 

Sec.  251.  Stenographers. 
252-253.    [Repealed.  1 
254.  Stenogra pliers    In    Kings   county. 

250*  Stenographs'  In   other  counties  of  second  Judicial  district  and  also 
In    the    ninth    Judicial   district. 

257.  Their  salaries;   how  paid. 

258.  Stenographers    tor    certain    judicial   districts. 
250.  Their  salaries;  how  paid. 

260.  Their  expenses;   how   paid. 

201.   [Repealed.] 

262.  Temporary   stenographer. 

f   251.    [Am'd,  18»5. J      Stenographers. 

If  the  justice  presiding  requires  a  copy  of  any  proceedings  writ- 
ten out  at  length  from  stenographic  notes,  he  may  make  an 
order,  directing  one-half  of  the  stenographer's  fees  therefor,  to  be 
paid  by  each  of  the  parties  to  the  action  or  special  proceeding,  at 
the  rate  of  ten  cents  for  each  folio  so  written  out,  and  may  en- 
force payment  thereof.  Any  such  copy  shall  be  accessible  to, 
and  mav  be  examined  by,  any  of  the  counsel  in  the  cause.  If 
there  are  two  or  more  parties  on  the  same  side,  the  order  may 
direct  either  of  them  to  pay  the  sum  payable  by  their  side,  for 
the  stenographer's  fees:  or  it  may  apportion  the  payment  thereof 
among  them,  as  the  justice  deems  just. 

L.    1895,    eh.    940.        . 

I  252.  [Repealed  Jan.  1,  1896:  L.  1895,  ch.  946.] 

I  253.  [Repealed  Jan.  1,  1896:  L.  1895,  ch.  946.] 

if  254-200.  [Repealed  bv   L.   1909,  ch.  35.     See  Consolidated 
Laws,  tit.    Judiciary  Law,  §§  161,  164,  309,  312-314,  316.] 

f  201.   [Repealed  Jan.  1,  1891;  Laws  1890,  ch.  426.] 

f  202.  [Repealed  by  L.  1909,  ch.  35.     See  Consolidated  Laws, 
tit.    Judiciary  Law,  §§  162,  163.] 
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TITLE  m 

ARTICLES    ONE. 

Court  of  Claims. 

Added  by  I*.   1807,  eh.   86.      In  effect   March   0,   1887. 

See.  263.  Court    of  Claims. 

2*4.  JartDdietion. 

265.  Rules  mod  procedure. 

266.  Officers. 

267.  Seal  of  court. 

268.  Sessions,  duty   of  sheriff. 

269.  Judgments. 

^70.  Duty  of  attorney- general  and  superintendent  of  public  works. 

271.  Record  of  proceeding*;   report. 

272.  Expenses  or  procuring  testimony  on  commission. 

273.  Annual  report  to  comptroller. 

274.  Costs  not  to  be  taxed. 

275.  Appeals. 

270.  Time  and   manner  of  taking   appeal. 

277.  Case  on  appeal. 

278.  Preference  on  appeals. 

279.  Salary  of  commissioners  of  claims. 

280.  Salaries  of  ofllcem  of  court  of  claims. 

281.  Interpleader,  consolidation  and  new  parties. 
2*2-314.   f Repealed.) 


f   203.    [Aaa'd,   1904,   1906,   1911,  1916.]      Court   of  claims. 

The  board  of  claims  is  hereby  abolished  and  the  court  of  claims 
re-established.  Such  court  shall  consist  of  three  judges,  to  be 
known  as  judges  of  the  court  of  claims,  who  shall  be  appointed 
by  the  governor,  by  and  with  the  advice  and  consent  of  the 
senate.  The  judges  first  appointed  shall  be  appointe  *  for  terms 
of  three,  six  and  nine  years,  respectively,  from  the  first  day  of 
January  of  the  calendar  year  in  which  such  appointments  shall 
be  made.  Thereafter  the  full  term  of  office  of  each  judge  shall 
be  nine  years.  Whenever  the  term  of  office  of  a  judge  shall 
expire,  or  his  office  become  vacant  from  any  cause,  his  successor 
shall  be  appointed  for  the  unexpired  term.  Notwithstanding  the 
provisions  of  section  five  of  the  public  officers  law,  a  judge  of 
the  court  of  claims  shall  hold  over  and  continue  to  discharge 
the  duties  of  his  office,  after  the  expiration  of  the  term  for  which 
he  shall  have  been  chosen,  until  his  successor  shall  be  chosen 
and  qualified,  but  after  the  expiration  of  such  term  the  office 
4haU  be  deemed  vacant  for  the  purpose  of  choosing  his  successor. 
By  an  order  to  be  filed  in  the  office  of  the  secretary  of  state, 
the  governor  shall  designate  one  of  the  judges  as  presiding 
judge,  who  shall  act  as  such  during  his  term,  and  thereafter 
upon  the  appointment  of  his  successor,  the  governor  shall  desig- 
nate such  successor  or  any  other  judge  of  the  court  as  presiding 
judge,  who  shall  act  as  such  during  his  term.  The  office  of  com- 
missioner of  claims  is  hereby  abolished,  but  the  commissioners 
now  in  office  shall  continue  to  have  the  powers  and  duties  of  com- 
missioners of  claims  until  the  appointment  and  qualification 
of  judges  of  the  court  of  claims,  except  that  after  this  section  as 
amended  takes  effect  and  until  the  appointment  and  qualifica- 
tion of  judges  of  the  court  of  claims  they  shall  not  hear,   try 
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or  determine  any  claim,  or  entertain  a  motion  or  make  an  order 
affecting  the  substantial  rights  or*  a  party.  During  the  period 
of  three  months  after  the  first  appointment  and  qualification 
of  judges  hereunder,  such  commissioners  shall  have  power  to 
determine  and  dispose  of  questions,  claims  and  matters  which 
shall  have  been  finally  submitted  to  and  heard  by  such  board  on 
or  before  January  twenty-third,  nineteen  hundred  and  fifteen, 
in  the  same  manner  and  with  the  same  effect  as  if  such  board 
had  not  been  abolished.  Such  commissioners  shall  for  their 
services  rendered  during  such  period  of  three  months  receive 
compensation  at  the  rate  of  five  hundred  dollars  per  month.  A 
judge  of  the  court  of  claims,  appointed  under  the  provisions-  of 
this  section,  as  amended,  must  be  an  attorney  and  counselor-at- 
law  admitted  to  practice  in  the  courts  of  this  state,  of  at  least 
ten  years'  experience  in  practice.  A  judge  shall  not  during  his 
term  of  office  practice  the  profession  of  law,  or  act  as  referee 
in  any  action  or  proceeding  in  any  court  of  this  state.  A  judge 
shall  not  hold  any  other  office  or  public  trust  to  which  any 
salary  or  compensation  is  attached,  nor  serve  as  a  member  of 
any  political  committee.  Except  as  herein  otherwise  provided, 
the  judges  appointed  under  this  section  shall  have  jurisdiction 
to  hear  and  determine  all  matters  pending  in  the  court  of  claims 
at  the  time  they  shall  take  office,  and  all  matters  pending  in 
the  board  of  claims  at  the  time  when  this  section,  as  amended 
takes  effect,  shall  be  heard  and  determined  by  the  court  of  claims. 
But  if  any  matter  or  claim  be  left  undisposed  of  by  the  com- 
missioners of  claims,  the  court  of  claims  shall  have  jurisdiction 
thereon.  Whenever  in  this  act  or  in  any  other  statute,  heretofore 
enacted  or  enacted  at  the  legislative  session  of  the  year  nine- 
teen hundred  and  fifteen,  reference  is  made  to  the  board  of  claims 
or  any  officer  thereof,  the  same  shall  be  deemed  to  refer  to  and 
mean  the  court  of  claims  or  an  officer  thereof.  A  determina- 
tion of  the  board  of  claims,  heretoiore  rendered  shall  have  the 
same  force  and  effect  and  be  subjected  to  the  same  procedure 
as  provided  in  this  article  for  a  judgment. 

I,.  1004,  ch.  10:  T>.  1906.  eh.  692;  L.  1911,  oh.  856;  L.  1915.  cb.  1,  In 
effect  Jan.   28.   1915. 

L.  1915,  ch.  100.  f  2,  provides:  '*  The  provisions  of  section  two  hundred  and 
sixty-three  of  the  code  of  civil  procedure,  at*  amended  by  chapter  one  of  the 
laws  of  ninet*n*n  hundred  and  fifteen  in  relation  to  the  qualification  of 
judges  of  the  court  of  claims,  shall  not  prevent  a  judge,  of  such  court  from 
serving  as  a  member  of  a  constitutional  convention  and  receiving  the  salary 
or  compensation   attached   to  such  office." 

8  264.  [Am'd,  1005,  1906,  1908,  1912,  1015,  1917.]  Juris- 
diction. 

9  The  court  of  claims  possesses  all  of  the  powers  and  jurisdic- 
tion of  the  former  board  of  claims.  It  also  has  jurisdiction  to  hear 
and  determine  a  private  claim  against  the  state,  including  a  claim 
of  an  executor  or  administrator  of  a  decedent  who  left  him  or 
her  surviving  a  husband,  wife  or  next  of  kin,  for  damages  for  a 
wrongful  act,  neglect  or  default,  on  the  part  of  the  state  by 
which  the  decedent's  death  was  caused,  which  shall  hare  accrued 
within  two  years  before  the  filing  of  such  claim  and  the  state 
hereby  consents,  in  all  such  claims,  to  have  its  liability  deter- 
mined. It  may  also  hear  and  determine  any  claim  on  the  part 
of  the  state  against  the  claimant,  or  against  his  assignor  at  the 


*  So  In  original. 
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time  of  the  assignment,  and  must  render  judgment  for  such 
sum  as  should  be  paid  by  or  to  the  state.  But  the  court  has  no 
jurisdiction  of  a  claim  submitted  by  law.  to  any  other  tribunal 
or  officer  for  audit  or  determination  except  where  the  claim  is 
founded  upon  express  contract  and  such  claim,  or  some  part 
thereof,  has  been  rejected  by  such  tribunal  or  officer.  In  no 
case  shall  any  liability  be  implied  against  the  state,  and  no 
award  shall  be  made  on  any  claim  against  the  state  except  upon 
such  legal  evidence  as  would  establish  liability  against  an  indi- 
vidual or  corporation  in  a  court  of  law  or  equity.  No  claim 
other  than  for  the  appropriation  of  land  shall  be  maintained 
against  the  state  unless  the  claimant  shall  within  six  months 
after  such  claim  shall  have  accrued,  file  in  the  office  of  the  clerk 
of  the  board  of  claims  and  with  the  attorney -general  a  written 
notice  of  intention  to  file  a  claim  against  the  state,  stating  the 
time  when,  and  the  place  where  such  claim  arose  and  in  detail 
the  nature  of  the  same,  whch  notice  shall  be  signed  and  verified 
by  the  claimant  before  an  officer  authorized  to  administer  oaths. 
The  attorney-general  may  require  any  person  filing  such  a  notice 
of  claim  for  any  cause  whatever  against  the  state  to  be  sworn 
before  him  or  one  of  his  deputies  designated  by  him  for  that 
purpose  within  the  county  or  the  claimant's  residence,  relating 
to  such  claim,  and  when  so  sworn,  to  answer  orally  as  to  any 
facts  relative  to  the  justness  of  such  claim.  Whenever  any 
claim  for  the  appropriation  of  property  is  pending  or  has  been 
determined  in  the  court  of  claims  and  the  attorney-general  is 
required  by  law  to  examine  the  title  of  the  claimant  thereto, 
prior  to  tne  payment  of  an  award,  the  attorney-general  may 
require  such  claimant  to  be  sworn  before  him  or  one  of  his 
deputies  designated  by  him  for  that  purpose  within  the  county 
of  the  claimant's  residence,  or  if  the  claimant  be  a  corporation 
within  the  county  where  its  principal  place  of  business  in  this 
state  is  located,  or  if  the  claimant  be  a  nonresident  within  the 
county  where  the  property  is  situated,  relating  to  such  title,  and 
when  so  sworn,  to  answer  orally  as  to  any  facts  relative  to  the 
title  of  such  property.  The  attoruey-general  may  also  require 
such  claimant  to  file  with  him  an  affidavit  stating  any  material 
facts  relating  to  such  title.  Wilful  false  swearing  before  the 
attorney-general  or  deputy  attorney-general  is  perjury  and  punish- 
able as  such.  Provided  further,  that  nothing  herein  contained 
shall  be  construed  to  allow  the  court  to  hear  any  claim  which 
as  between  citizens  of  the  state  would  be  barred  by  lapse  of 
time  or  of  any  claim  heretofore  accrued  and  of  which  the  said 
court  or  board  has  had  jurisdiction  and  which  was  barred  by 
lapse  of  time  at  the  date  when  this  sectioin,  as  amended,  takes 
effect.  Provided  further,  that  the  court  shall  have  jurisdiction, 
and  may  hear  and  determine  all  claims  accrued  and  actually  tiled 
at  any  time  prior  to  September  firBt,  nineteen  hundred  and 
twelve,  and'  filed  within  two  years  from  the  time  they  accrued, 
though  no  notice  of  intention  to  file  was  given,  as  required  by  this 
section,  if  such  claims  when  filed  were  not  barred  by  lapse  of  time 
and  the  court  or  board  had  jurisdiction  and  authority  to  hear  and 
determine  the  same  except  for  the  lack  of  such  notice;  and  such 
jurisdiction  shall  attach  without  refiling  or  previous  notice. 

Am'd  by   L.    1905.   cb.   370:   L.    1908,   ch.   602;    L.    1908.    ch.   519;   L.    1912, 
A.  545;  L.   1915,  ch.  1;  L.  1917,  cb.  264,  In  effect  .Sept.  1,  1D17. 

f  285,    tAm'd,    190G,    1915.]    Rales    and    procedure. 

The   court   may   establish   rules   for   its   government,    and    the 
regulation  of  practice  therein;  proscribe  the  forms  and  methods 
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of  procedure  before  it,  vacate  or  modify  judgments,  and  grant 
new  trials,  and  except  as  otherwise  provided  in  said  rules  and 
regulations,  or  the  code  of  civil  procedure,  the  practice  shall 
be  the  same  as  in  the  supreme  court.  Rules  of  the  board  of 
claims  or  former  court  of  claims,  now  in  force,  shall  continue  to 
be  the  rules  of  the  court  of  claims  until  changed  by  such  court. 

Am'd  by  L.  1906,  ch.  692;  L.  1915,  eh.  1,  In  effect  Jan.  28,  1915. 

{  266.    [Am'd,  1906,  1000,  1011,  1015.]    Officers. 

The  court  of  claims  shall  appoint  and  may  at  pleasure  re- 
move, a  clerk,  a  stenographer,  and  an  attendant,  who  shall  also 
act  as  messenger;  and  they  shall  perform  such  duties  as  the 
court  may  prescribe.  Before  entering  upon  the  duties  of  his  office, 
the  clerk  shall  make  and  file  in  the  office  of  the  comptroller,  a 
bond  for  the  faithful  performance  of  his  duties  in  an  amount 
and  with  sufficient  sureties  to  be  approved  by  at  least  two  of  the 
judges,  which  approval  shall  be  endorsed  on  said  bond.  The 
court  may  also  appoint  such  other  employees  as  may  be  needed. 
The  clerk  and  stenographer  appointed  by  the  board  of  claims 
are  continued  as  such  officers  aud  employees  of  the  court  of 
claims  until  the  appointment  and  qualification  of  their  successors. 

Am'd  by  L.   1906,   oh.   692;   L.   1909,  ch.   586;   L.   1911,  ch.  856;   L.   1915, 
ch.  1,  in  effect  Jan.  28,  1915. 

§  267,  Seal  of  Court. 

The  court  shall  adopt  and  procure  an  official  seal,  with  suitable 
device  and  inscription.  A  description  of  such  seal,  with  an  im- 
pression thereof,  shall  be  filed  in  the  office  of  the  secretary  of 
state.  The  expenses  of  procuring  such  seal  shall  be  paid  out  of 
the  contingent  fund  of  the  court. 

f  268.     [Am/d  1006,  1011,  101B.]     Sessions;  duty  of  sheriff. 

The  court  shall  hold  at  least  eight  sessions  each  year,  and 
unless  otherwise  ordered  by  the  court  shall  be  held  as  -follows: 
On  the  fourth  Monday  of  January  at  the  city  of  Albany;  on  the 
third  Monday  of  February  at  the  city  of  Syracuse;  on  the  fourth 
Monday  of  March  at  the  city  of  Utica;  on  the  fourth  Monday  of 
April  at  the  city  of  Albany;  on  the  fourth  Monday  of  May  at 
the  city  of  Rochester;  on  the  third  Monday  of  June  at  the  city 
of  Buffalo;  on  the  fourth  Monday  of  September  at  the  city  of 
Albany;  on  the  fourth  Monday  of  November  at  the  city  of  Al- 
bany, and  it  may  also  hold  adjourned  or  special  sessions  at  such 
other  time 8  and  places  in  the  state  as  it  may  determine.  It  may 
also  hold  a  session  and  take  testimony  where  the  claimant  resides 
or  where  the  claim  is  alleged  to  have  arisen,  or  in  the  vicinity, 
and  may  view  any  premises  affected  by  the  proceedings,  and  in 
case  of  any  appropriation  of  land  by  the  state,  the  value  of  which 
shall  exceed  five  hundred  dollars,  it  shall  be  the  duty  of  the 
court,  or  the  judge  or  judges  hearing  the  claim,  to  view  the 
premises  affected  by  the  appropriation.  The  sheriff  of  any  county, 
except  Albany,  shall  furnish  for  the  use  of  the  court  suitable 
rooms  in  the  court  house*  of  his  county  for  any  session  ordered 
to  be  held  thereat  and  shall  if  required  attend  said  session.  His 
fees  for  attendance  shall  be  paid  out  of  the  contingent  fund 
of  the  court  at  the  same  rate  as  for  attending  a  term  of  tie 
supreme  court  in  that  county. 
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A  session  of  the  court  may  be  conducted  and  testimony  and 
proof  taken  and  arguments  heard  thereat,  by  one  or  more  judges 
to  be  designated  by  the  presiding  judge;  but  no  determination  or 
judgment  of  the  court  shall  be  rendered  except  upon  the  concur- 
rence of  at  learnt  two  of  the  judges  of  the  court.  Not  more  than 
three  judges  shall  sit  in  any  case. 

Adjourned  or  special  aeration*  of  the  board  of  claim:*  heretofore 
designated  to  be  hereafter  held,  shall  be  held  as  (tensions  of  the 
court  of  claims  unless  such  court  shall  cancel  such  designation. 

Amended  by  L.  1006.  cb.  092;  L.  1911,  eh.  856;  U  1915,  ens.  1,  100. 
In  effect  Mar.   19,  1915.   . 

§  20M-a.  [Added,  1017.1  Dl»po»ltlon  of  adverse  and  con- 
flict! na*  clalran. 

If  there  are  adverse  and  conflicting  claims  to  the  lands,  struc- 
tures, waters,  franchises  or  any  other  property  whatsoever  law- 
fully appropriated  by  the  state  or  an  apparent  lien  or  incumbrance 
on  the  property  so  appropriated  oi*  on  any  interest  therein,  or  to 
the  award  therefor,  unless  the  holders  of  such  adverse  or  conflict- 
ing claims  or  the  owner  of  such  lie  n  or  incumbrance  shall  consent 
that  their  respective  interests  maybe  determined  by  the  court  of 
claims,  or  if  the  owners  of  any  property  so  appropriated  or  of 
any  interests  therein  are  indeterminable  or  unknown,  the  court 
shall  direct  the  comptroller  to  deposit  the  amount  awarded*  in  any 
hank,  in  which  moneys  belonging  to  the  fund  from  which  such 
compensation  is  payable  may  be  deposited,  to  the  account  of  such 
award,  to  be  paid  and  distributed  to  the  persuns  entitled  to  the 
same  as  ordered  by  the  supreme  court  on  application  of  any  person. 

Added  by  I..   1017.  eh.  730.     In  effect  Jnne  5,   1917. 

i  2BO.    lAm'd,    10O1,    lOOU.]      Judgment*. 

The  determination  of  the  court  upon  a  claim  shall  be  by  a 
judgment  to  be  entered  in  a  book  to  be  kept  by  the  clerk  for 
ihat  purpose,  and  signed  and  certified  by  him.  Within  ten  days 
afur  the  entry  of  the  judgment,  the  clerk  shall  serve  a  certified 
copy  thereof  on  the  claimant  or  his  attorney  and  also  upon  the 
attorney -general.  If  the  claim  arises  in  a  case  where  the  state 
set-ks  to  appropriate  or  has  appropriated  land  for  a  public  use, 
the  judgment  shall  coutaiu  a  description  of  such  land.  A  tran- 
script of  a  judgment  in  favor  of  the  state,  certified  by  the  clerk 
of  the  court,  may  be  filed  and  docketed  in  the  clerk's  office  of 
any  county;  and  upon  being  so  docketed  shall  become  and  be  a 
lien  upon  the  property  of  the  claimant  in  that  county,  to  the 
same  extent  and  enforceable  by  execution  in  the  same  manner, 
as  a  judgment  of  the  supreme  court.  A  filial  judgment  against 
the  claimant  on  any  claim  prosecuted  as  provided1  in  this  article 
•hail  forever  bar  any  further  claim  or  demand  against  the  state 
arising  out  of  the  matters  involved  in  the  controversy.  Interest 
shall  be  allowed  on  each  judgment  of  the  court  of  claims  from 
the  date  thereof  until  the  twentieth  day  after  the  comptroller  is 
authorized  to  issue  his  warrant  for  the  payment  thereof  or  until 
payment,  if  payment  be  made  sooner.  But  no  such  judgment 
shall  be  paid  until  there  shall  be  filed  with  the  comptroller  a 
«>py  thereof  duly  certified  by  the  clerk  of  the  court  of  claims 
together  with  a  certificate  of  the  attorney-general  that  no  appeal 
from  such  judgment  has  been  or  will  be  taken  by  the  state, 
•nd  a  release  and  waiver  by  the  attorney  for  the  claimant  of 
any  Ken  for  services  upon  said  claimant's  cause  of  action,  claim, 
award,  verdict,  report,  decision  or  judgment  in  favor  of  said 
claimant,  which  said  attorney  may  have  thereon  under  and  bv 
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virtue  of  section  four  hundred  and  seventy-five  of  the  judiciary 
law;  and  where  damages  are  awarded  for  the  permanent  appro- 
priation of  land  for  a  public  use,  there  shall  also  be  filed  with  the 
comptroller,  a  satisfactory  abstract  of  title  and  certificate  of 
search  as  to  incumbrances,  showing  the  person  demanding  such 
damages  to  be  legally  entitled  thereto.  The  provisions  of  this 
section  as  to  limitation  of  interest  shall  not  apply,  however,  to 
judgments  paid  from  the  various  trust  funds  or  sinking  funds  of 
the  state,  which  funds  shall  be  entitled  to  interest  until  the 
twentieth  day  after  an  appropriation  is  available  for  the  reimburse- 
ment thereof  or  until  payment,  if  payment  be  sooner  made. 

Am'd  by   L.    1901.   ch.  440;   L.    1900,   ch.   65,    f   3.     See  note  37  of  notes 
of  Board  of  Statutory  Consolidation  at  end  of  code. 

g  270.    [Am'd,    1906.]      Duty    of   attorn ey-a* en eral    and    su- 
perintendent of  public  works. 

The  attorney-general  shall  represent  the  state  in  all  proceed- 
ings relating  to  claims.  In  all  cases  of  canal  claims  a  copy  of 
each  such  claim  and  of  notice  of  claim  which  is  or  may  here- 
after be  required  to  be  filed  with  the  court  of  claims  shall  be 
filed  with  the  superintendent  of  public  works  who  on  request 
from  the  attorney-general,  shall  furnish  such  assistance  as  he 
may  require  in  subpoenaing  witnesses  and  preparing  the  cases 
for  trial.  The  attorney-general  may  designate  a  clerk  in  his  office 
to  assist  in  the  preparation  of  cases  for  trial  and  to  attend  a  term 
of  the  court.  And  no  claims  brought  against  the  state  on  account 
of  the  canal  shall  be  settled  or  compromised  for  any  amount 
without  the  written  consent  thereto  by  the  superintendent  of 
public  works  or  his  duly  authorized  representative. 

I,.   1905,   ob.   370.     In  effect  May  4,   1905. 

S   271.   Record    of    proceeding's;    report. 

The  court  shall  keep  a  record  of  its  proceedings,  and,  at  the 
commencement  of  each  session  of  the  legislature,  and  at  such 
other  times  during  the  session  as  it  may  deem  proper,  or  as  the 
senate  or  assembly  may  request,  report  to  the  legislature  the 
claims  upon  which  it  has  finally  acted,  with  a  statement  of  the 
judgment  rendered  in  each  case. 

8  272.  Expense    of   procuring*   testimony    on   commission. 

When  testimony  is  taken  on  commission  at  the  instance  of  the 
claimant,  the  expense  thereof  including  the  fees  of  the  commis- 
sioner, shall  be  paid  by  the  claimant;  and  when  taken  at  the 
instance  of  the  state,  such  fees  and  all  expenses  incurred  by  the 
attorney -general  shall  be  paid  out  of  the  contingent  fund  of  the 
court. 

|  273.   Annual  report  to  comptroller. 

On  the  first  day  of  January  in  each  year,  the  clerk  shall  report, 
to  the  comptroller,  under  oath,  a  detailed  statement  of  his  dis- 
bursements made  under  the  direction  of  the  court  from  its  con- 
tingent fund  during  the  preceding  year. 

§  274.    [Am'd    1009]      Costs   not   to   be   taxed. 

Costs,  witnesses'  fees  and  disbursements  shall  not  be  taxed. 
nor  shall  counsel  or  attorneys'  fees  be  allowed  by  the  court  to  any 
party.  The  said  court  of  claims,  whenever  the  appraised  value 
of  the  premises  appropriated  shall  be  less  than  two  hundred  dol- 
lars, shall  in  their  award  make  a  reasonable  allowance  for  the 
expense  of  procuring  the  abstract  of  title  and  certificate  of  search 
as  to  incumbrances,  which  the  statutes  require  shall  be  furnished 
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the  comptroller  before  payment  of  any  damages  which  may  be 
awarded  for  the  permanent  appropriation  of  land  or  water. 

Am'd  by  L.   1909,  ch.  65,  |  3.     New  matter  Is  L.  1884,  ch.  836,   §  3.     See 
note  37a  of  notes  of  Board  of  Statutory  Consolidation  at  end  of  code. 


|  275.   Appeals. 

Either  party  may  appeal  from  an  order  or  judgment  of  the 
court  of  claims  to  the  appellate  division  of  the  supreme  court  of 
the  third  department.  The  appeal  from  a  judgment  may  be  taken 
upon  questions  of  law  or  of  fact,  or  both,  or  for  an  alleged  excess 
or  insufficiency  of  the  judgment.  Upon  such  appeal,  the  court 
may  affirm,  reverse,  or  modify  the  judgment,  or  dismiss  the  ap- 
peal, or  grant  a  new  trial.  The  provisions  of  this  code  relating 
*o  appeals  in  the  supreme  court  apply,  so  far  as  practicable,  to 
appeals  from  orders  or  judgments  of  the  court  of  claims,  except 
as  modified  in  this  article. 

f  276.  Time  and  manner  of  taking?  appeal. 

An  appeal  must  be  taken  within  thirty  days  after  the  entry 
and  service  of  the  order,  or  the  service  by  the  clerk  of  a  certified 
copy  of  the  judgment,  by  serving  upon  the  claimant  or  his  at- 
torney, or  upon  the  attorney-general,  and  upon  the  clerk,  in  like 
manner  as  in  the  supreme  court,  a  written  notice  to  the  effect 
that  the  appellant  appeals  from  the  order  or  from  the  judgment 
or  from  a  specified  part  thereof,  and  briefly  stating  the  grounds 
of  the  appeal. 

i  277.   Case  on   appeal. 

With  the  notice  of  appeal  from  a  judgment,  the  appellant  shall 
serve  upon  the  adverse  party  a  case  containing  so  much  of  the 
evidence  as  the  appellant  may  deem  necessary  to  present  the 
questions  raised  by  the  appeal.  Within  ten  days  after  the  serv- 
ice of  the  case,  the  respondent  may  propose  and  serve  amend- 
ments thereto,  and  the  case  may  be  settled  upon  five  days'  notice 
by  any  judge  of  the  court.  Notice  of  the  settlement  may  be 
served  by  either  party,  within  ten  days  after  service  of  the  pro- 
posed amendments.  The  court  or  a  judge  thereof  may  extend 
the  time  for  serving  a  case  or  amendments. 

$  278.   Preference  on  appeals. 

An  appeal  taken  after  the  calendar  for  a  term  of  the  appellate 
court  is  prepared  may  be  placed  thereon  upon  the  application  of 
the  attorney-general  at  any  time  during  the  then  current  term, 
and  brought  on  for  hearing  as  a  preferred  cause  upon  a  notice  of 
fourteen  days. 

{  279.  [Am'd,  1906,  1010,  1911,  1915.]  Salarlen  and  ex- 
penaea  of  Jndgre*. 

Each  judge  of  the  court  of  claims  shall  receive  an  annual  com- 
pensation of  eight  thousand  dollars,  payable  nionthly,  and  all 
actual  and  necessary  traveling  and  other  expenses  and  disburse- 
ments incurred  or  made  by  them  in  the  discharge  of  their  official 
duties  elsewhere  than  in  Albany,  payable  monthly,  by  the  state 
treasurer  on  the  audit  and  warrant  of  the  comptroller. 

Am'd  by  Lu  1908,  ch.  692;  L.  1910.  ch.  684;  L.  1911,  ch.  856;  U  1915, 
rt.  1.     In  effect  Jan.  28,  1915. 

|  280.  [AnTd,  1907,  1911,  1915,  1917.]  Salaries  of  officers 
of  eonrt   of  claim*. 

Each  officer  of  the  court  of  claims  shall  receive  an  annual 
salary,  payable  monthly,  and  other  compensation  as  follows: 

1.  The  clerk,  three  thousand  six  hundred  dollars. 

2.  The  court  stenographers,  who  shall  also  be  deputy  clerks, 
three  thousand  dollars  and  five  cents  a  folio  for  copies  of  minutes 
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3.  The  stenographer  to  the  judges,  who  shall  al?o  act  as  relief 
court  stenographer,   three  thousand   dollars. 

4.  The  clerk  and  court  stenographers  and  the  stenographer  to 
the  judges,  and  relief  court  stenographer  and  court  stenographers 
shall  be  paid  their  actual  expenses  while  in  the  discharge  of  their 
respective  duties,  elsewhere  than  in  the  city  of  Albany,  to  be 
audited  by  the  court  and  paid  from  the  contingent  fund.  No 
charge  shall  be  made  against  the  state  by  the  clerk  or  the  stenog- 
raphers for  copies  of  minutes,  testimony  or  papers,  furnished  to  the 
attorney-general  or  to  the  court  of  filed  in  the  office  of  the  clerk. 

Am'd  by  U  1907,  ch.  580:  L.  1911,  ch.  856;  L.  1915.  cbaps.  1,  100; 
I*   1917,  ch.  459,   In  effect  July  1,   1917. 

§  281.  [Added,  1901.]  Interpleader,  consolidation  and 
new  parties. 

Jurisdiction  and  powers  are  also  conferred  upon  the  court  of 
claims  in  its  discretion,  to  order  other  parties,  known  or  un- 
known, to  be  brought  in  and  made  parties  to  any  action  or  pro- 
ceeding pending  in  said  court  or  substituted  whenever  it  appears 
or  is  made  to  appear  to  the  court,  necessary  to  a  complete  de- 
termination of  the  controversy,  or  the  determination  of  a  lia- 
bility; to  consolidate  claims  or  actions,  to  order  interpleader,  in 
the  same  manner  and  to  like  extent  and  with  like  effect  in  mat- 
ters over  which  said  court  of  claims  have  or  shall  have  juris- 
diction, as  is  conferred  upon  other  courts  by  sections  four  hun- 
dred and  tifty-two,  seven  hundred  and  fifty-six,  eight  hundred 
and  seventeen,  eight  hundred  and  twenty  and  twenty-five  hundred 
and  eighteen  of  this  code.  Said  parties  may  be  brought  in  by 
order  instead  of  by  citation  or  summons,  which  order  may  be 
served  personally  or  by  publication  in  like  manner  as  is  provided 
for  the  service  of  a  citation  in  surrogate's  court;  and  in  the  cases 
provided  in  this  section  the  said  court  may  render  judgment  for 
or  against  any  of  the  parties  in  said  action  or  proceeding  as  may 
be  just  and  equitable 

Added  by  L.   1901.  ch.  286,  In  effect  April  5.   1901. 

S  282.   [Added,   101S)  am'd   1017.]      Additional  Jndare*. 

The  number  of  judges  to  constitute  the  court  of  claims  may  be 
increased  to  not  more  than  five  as  provided  by  this  section.  Aji 
additional  judge  of  the  court  of  claims  heretofore  appointed 
pursuant  to  this  section  is  continued  in  office  until  February  first, 
nineteen  hundred  and  eighteen.  If  the  presiding  judge  of  such 
court  shall  prior  to  February  first,  nineteen  hundred  and  eighteen, 
or  at  any  time  thereafter  certify  to  the  governor  in  writing  that 
the  accumulation  of  business  in  the  court  of  claims  requires  for 
the  disposal  thereof  an  additional  judge  or  judges,  specifying  the 
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number,  not  more  than  two,  and  the  term  for  which  such  addi- 
tional judge  or  judges  should  be  appointed,  not  exceeding  three 
years,  the  goTernor  may  appoint,  by  and  with  the  advice  and  con- 
sent of  the  senate,  such  additional  judge  or  judges,  for  such  term, 
each  of  whom  shall  be  an  attorney  and  counselor-at-law,  admitted 
to  practice  in  the  courts  of  this  state  of  at  least  ten  years'  experi- 
ence in  practice.  If  a  vacancy  shall  occur  otherwise  than  by 
expiration  of  term  in  the  office  of  any  additional  judge,  his  suc- 
cessor shall  be  appointed  by  the  governor,  by  and  with  the  advice 
and  consent  of  the  senate,  for  the  unexpired  term  of  his  pre- 
decessor in  office.  An  additional  judge  appointed  pursuant  to  this 
section  shall,  during  his  term  of  office,  receive  the  same  compen- 
sation and  be  allowed  his  expenses,  payable  at  the  same  time  and 
in  the  same  manner  as  a  judge  of  the  court  of  claims.  Except 
as  herein  provided  the  provisions  of  section  two  hundred  and 
sixty-three  relating  to  judges  of  the  court  of  claims  shall  apply 
to  any  such  additional  •  judge. 
Added  by  L.  191ft,  ch.  1;  amended  by  L.  1917,  cb.  255,  in  effect  Apr.  24,  1917. 

f  288.   [Added,     1016.]       Determination     of     appropriation 
mw;  assignment  of  radges. 

At  least  two  of  the  judges  of  the  court  of  claims  shall  be 
designated  by  the  presiding  judge  thereof  to  devote  their  entire 
time,  or  so  much  thereof  as  shall  be  necessary,  to  the  hearing 
and   determination  of  claims  filed  against  the  state  arising  out 
of  the  appropriation  of  lands,   structures,   waters,   franchises  or 
other  property  in  connection  with  the  improvement  of  the  Erie, 
Champlain  and  Oswego  canals  as  provided  by  chapter  one  hun- 
dred and  forty-seven  of  the  laws  of  nineteen  hundred  and  three, 
and    acts    amendatory    thereof    and    supplemental    thereto,    the 
Cayuga  and  Seneca  canals  as  provided  by  chapter  three  hundred 
and   ninety-one  of  the  laws  of  nineteen  hundred  and  nine,  and 
acts  amendatory  thereof  and  supplemental  thereto,  and  for  the 
purpose   of  furnishing  proper  terminals  and   facilities   for  barge 
canal  traffic  as  provided  for  by  chapter  seven  hundred  and  forty- 
six    of    the    laws    of    nineteen    hundred    and    eleven,,    and    acts 
amendatory    thereof    and    supplemental    thereto.  •    Such    designa- 
tions of  judges  may  be  changed  in  the  discretion  of  the  presiding 
judge,    provided   at   least   two   of   such   judges   be   at   all   times 
assigned    to    the    hearing    and    determination    of    such    claims. 
Nothing  in  this  section  contained,   however,  shall  be  construed 
to   limit   the   power   of   the   judges   so   designated,   or   either   of 
them,    from    hearing    and    determining    claims    other    than    such 
appropriation   cases  whenever  and  to  the  extent  that  it  appears 
to  the  satisfaction  of  such  judges,  or  either  of  them,  that  such 
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appropriation    cases   do   not    require   their   attention  .or   that   of 
either   of  them. 
Added  by  L.  1916,  cb.  343,  In  effect  April  27,   1016. 

|  284.    [Added,  1910.]    Calendar  practice. 

A  calendar  shall  be  prepared  by  the  clerk  of  the  court  of 
claims  for  each  regular  session  thereof.  Such  calendar  shall 
be  comprised  of  all  pending  claims  in  the  district  where  such 
session  is  to  be  held  and  the  claims  shall  appear  therein  in  the 
order  of  the  date  of  the  filing  thereof  respectively.  The  attorney- 
general  may  notice  any  of  such  claims  for  trial  at  any  such  term 
by  serving  upon  the  attorneys  for  the  claimant  a  notice  of  trial  at 
least  fourteen  days  before  the  commencement  of  such  term. 
When  any  claim  of  the  character  mentioned  in  the  last  preced- 
ing  section  is  reached  for  trial  by  the.  court,  if  the  claimant 
fails  to  appear,  or  if  he  appears  but  is  not  ready  to  proceed 
to  the  trial  thereof,  the  court,  in  its  discretion,  may  proceed 
forthwith  to  take  proofs  and  testimony  therein  offered  by  the 
state  or  otherwise,  and  may  make  an  award  in  accordance  there- 
with and  cause  a  judgment  to  be  entered  thereon.  If,  in  such  a 
case,  the  court  shall  decide  not  to  proceed  forthwith  to  take 
such  proofs  and  testimony,  interest  shall  not  accrue  or  be 
allowed  upon  such  claim  between  such  date  and  the  entry  of 
judgment  in  such  case,  unless,  in  the  exercise  of  its  discretion, 
for  good  cause  shown,  the  court  shall  otherwise  determine. 

When  any  claim  other  than  one  of  those  mentioned  in  the  last 
preceding  section  is  noticed  for  trial  as  herein  provided,  if  the 
claimant  fails  to  appear,  the  court,  upon  the  motion  of  the  attor- 
ney-general, may  dismiss  the  same,  in  which  event  such  default 
shall  not  be  opened  nor  shall  such  claim  be  restored  to  the 
calendar  except  upon  the  motion  of  the  attorney  for  the  claim- 
ant, based  upon  affidavits  showing  a  reasonable  and  satisfactory- 
excuse  for  such  default  and  that  such  claim  is  a  meritorious 
one.  Such  notice  of  motion  and  the  affidavits  upon  which  the 
same  is  based  shall  be  served  upon  the  attorney-general  at  least 
eight  days  before  such  application,  unless  a  shorter  time  shall 
be  ordered  by  the  court.  Whenever  any  interest-bearing  claim, 
other  than  one  of  those  mentioned  in  the  last  preceding  section 
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snail  have  been  dismissed  and  thereafter  restored  to  the  calendar 
as  herein  provided,  no  interest  shall  accrue  or  be  allowed  thereon 
between  the  date  of  such  dismissal  and  the  entry  of  judgment 
iu  such   case. 
Added  by  L.   101G,  oh.  343,  In  effect  April  27,   1010. 

If  263-313.     [Rfepealed  by  L.  189BTjh.  94fc# 
I  Si*   [Repealed  by  f.  1877,  ctfr^I&J 
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TITUS  IV. 
The  City  court  of  the  city  of  New- York. 

Sec.  315.  Jurisdiction. 

316.  The  last  (section   limited. 

317.  Jurisdiction  in  special  causes. 

318.  Power  to  naturalize  aliens. 

310.   Removal  of  action  to  supreme  court  from  city  court. 
319-a.  Removal  of  cause  in  certain  cases  from  city  court  to  supreme  court. 
319-b.  Vacation  of  judgment  lu  certain  cases. 

320.  Justices;  their  general  duties. 

321.  How  suspended  from  office. 

322.  Chief -justice;  how  designated;  bis  general  duties,  etc. 

323.  Justices  may  make  rules. 

324.  Court  when  open ;  justice  to  designate  terms ;  routine  of  buslnc 

325.  Terms,  where  held;  publication  of  appointments. 

326.  Justices  may  take  oaths,  acknowledgments,  etc. 
.327.  Orders,  etc.,  how  made. 
328.  Clerk,    deputy-clerk    and   assistants. 
320.  General   duties  of   depaty-clerk. 

330.  Special   deputy-clerks. 

331.  Clerk  to  account  monthly   for  fees,   and  pay  over  the 

332.  Stenographers. 

333.  Interpreter. 

334.  Id.;    penalty    for    misconduct. 

335.  Clerk    must   appoint   attendants,    etc. 

336.  Clerks,    interpreter  and   attendants  not  to  receive  feel. 

337.  Suspension   of   an   officer  of   the   court. 

838.  What  mandates  may  be  executed   without  the  city. 
339.  Direction   and  execution   of  mandates. 
339-a.  Destruction  of  useless  records. 

|  315.    [Am'd,   1895,  1911.]      Jurisdiction. 

The  jurisdiction  of  the  city  court  of  the  city  of  New  York,  ex- 
tends to  the  following  cases: 

1.  An  action  against  a  natural  person,  or  against  a  foreign  or 
domestic  corporation,  wherein  the  complaint  demands  judgment 
for^a  sum  of  money  only,  or  to  recover  one  or  more  chattels,  with 
or  without  damages  for  the  taking  or  detention  thereof. 

2.  An  action  to  foreclose  or  enforce  a  lien  upon  real  property 
in  the  city  of  New  York,  created  as  prescribed  hy  statute,  in 
favor  of  a  person,  who  has  performed  labor  upon,  or  furnished 
materials  to  be  used  in  the  construction,  alteration  or  repair  of  a 
building,  vault,  wharf,  fence,  or  other  structure,  or  who  has 
graded,  filled  in,  or  otherwise  improved,  a  lot  of  land,  or  the 
sidewalk  or  street  in  front  of  or  adjoining  a  lot  of  land. 

3.  An  action  to  foreclose  or  enclose*  a  lien,  for  a  sura  not 
exceeding  five  thousand  dollars,  exclusive  of  interest,  upon  one  or 
more  chattels. 

4.  The  taking  and  entry  of  a  judgment,  upon  the  confessiou  of 
one  or  more  defendants,  where  the  sum,  for  which  judgment  is 
confessed,  does  not  exceed  five  thousand  dollars,  exclusive  of  in- 
terest from  the  time  of  making  the  statement,  upon  which  the 
judgment  is  entered. 

Am'd  by  L.  1895.   ch.  946;  L.  1911,  ch.   569.  in  effect  Sept.   1,  1911. 

*  So   In  original. 
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I  .lift.    TAni'd,    1011.1      The    lnttt   ttectlon    limited. 

The  jurisdiction  conferred  by  the  last  section  is  subject  to  the 
following  limitations  and  regulations: 

.  1.  In  an  action  wherein  the  complaint  demands  judgment  for  a 
sum  of  money  only,  the  sum,  for  which  judgment  is  rendered  in 
favor  of  the  plaintiff,  cannot  exceed  five  thousand  dollars,  ex- 
clusive of  interest,  and  costs  as  taxed;  except  where  it  is  brought 
upon  a  bond  or  undertaking  given  in  an  action  or  special  proceed- 
ing in  the  same  court,  or  before  a  justice  thereof;  or  to  recover 
damages  for  a  breach  of  promise  of  marriage;  or  where  it  is  a 
murine  cause,  as  that  expression  is  defined  in  the  next  section. 
Where  the  action  is  brought  upon  a  bond  or  other  contract,  the 
judgment  must  bo  for  the  sum  actually  due,  without  regard  tq  a 
penalty  therein  contained;  and  where  the  money  is  pay  a  trie  in  in- 
stalments, successive  actions  may  be  brought  for  the  instalments, 
as  they  become  due. 

2.  In  nn  action  to  recover  one  or  more  chattels,  a  judgment 
cannot  be  rendered  in  favor  of  the  plaintiff,  for  a  chattel  or  chat- 
tels, the  aggregate  value  of  which  exceeds  five  thousand  dollars. 

3.  [Repealed,  Laws  1889,  ch.  441.1 

Am'd  by  L.   1911,  ch.  369,   id  effect  Sept.  1,    1911. 

I  817.   lAm'd,   180S.1    Jurisdiction  in   special   cau*e». 

The  city  court  of  the  city  of  New  York  possesses  the  same  ju- 
risdiction in  the  following  actions  as  the  supreme  court  of  the 
State: 

1.  An  action  in  favor  of  a  person,  belonging  to  a  vessel  in  the 
merchant  service,  against  the  owner,  master,  or  commander 
thereof,  for  the  reasonable  value  of  services,  or  for  the  breach  of 
a  contract  to  pay  for  services,  rendered  or  to  be  rendered  on 
hoard  of  the  vessel,  during  a  voyage,  wholly  or  partly  performed, 
or  Intended  to  be  performed  by  it. 

2.  An  action  in  favor  of  or  against  a  person,  belonging  to  or 
on  board  of  a  vessel  in  the  merchant  service  to  recover  damages 
for  an   assault,    battery,    or    false    imprisonment,    committed   on 
board  the  vessel,  upon  the  high  seas,  or  in  a  place  without  the' 
United  States. 

But  this  section  does  not  confer  upon  the  city  court  authority 
to  proceed,  as  a  court  of  admiralty  or  maritime  jurisdiction. 
L.  1S03,  cb.  946;  L.  1872,  cb.  629,  I  3,  subd.  13,  and  14;  and  2  R.  S.,  $  106. 

f  818.  [Am'd,  1011.]     Power  to  naturalise  aliens. 

The  court  shall  have  power  to  naturalize  aliens. 

I*  1*52.  ch.  389,  part  of  {  10.  Am'd  by  L.  1911,  ch.  569,  In  effect  Sept. 
1.  1011. 

I  319.  [Am'd,  18f>5.]  Removal  of  action  to  supreme  court 
from  city  court. 

The  supreme  court,  at  a  term  held  in  the  first  judicial  district, 
may,  by  an  order  made  at  any  time  after  joinder  of  an  issue  of 
fact,  and  before  the  trial  thereof,  remove  to  itself  an  action 
brought  in  the  city  court,  for  the  purpose  of  changing  the  place 
of  trial  thereof.  Where  an  order  for  removal  is  made,  as  pre- 
scribed in  this  section,  the  place  of  trial  must  lie  changed  by  the 
sanie  order  to  another  county,  and  the  subsequent  proceedings 
therein  must  be  the  same  as  if  the  action  had  been  originally 
brought  in  the  supreme  court.  The  provisions  of  sections  .'M4, 
«*M"*  and  ?Af>  of  this  act  apply  to  an  application  to  remove  such 
an  action,  and  to  the  proceedings  upon  and  subsequent  to  the  re- 
moval, as  if  the  city  court  were  specified  in  those  sections  in  place 
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of  the  couuty  court,  and  a  justice  thereof  in  place  of  the  county 
judge. 

L.  1805,  eta.  046. 

I  319-a.   [Added,  1013.1    Removal  of  cause  In  certain  cases 
from  city  eonrt  to  supreme  conrt. 

The  supreme  court,  at  a  term  held  in  the  first  judicial  district, 
must,  on  the  motion  of  any  party,  by  an  order  made  at  any 
time  before  the  entry  of  judgment,  remove  to  itself  an  action 
brought  in  the  city  court  of  the  city  of  New  York  in  the  fol- 
lowing cases: 

1.  An  action  to  foreclose  or  enforce  a  lien,  for  a  sum  exceed- 
ing two  thousand  dollars,  exclusive  of  interest,  upon*  one  or 
more  chattels. 

2.  An  action  wherein  the  complaint  demands  judgment  for  a 
sum  of  money  only,  exceeding  two  thousand  dollars,  exclusive  of 
interest  and  costs  as  taxed;  except  where  the  action  is  brought 
upon  a  bond  or  undertaking  given  in  an  action  or  special  pro- 
ceeding in  the  same  court,  or  before  a  justice  thereof;  or  to 
recover  damages  for  a  breach  of  promise  of  marriage;  or  where 
it  is  a  marine  cause,  as  that  expression  is  do  fined  in  section 
three  hundred  and  seventeen  of  this  code. 

3.  An  action  to  recover  one  or  more  chattels  the  aggregate 
value  of  which  exceeds  two  thousand  dollars. 

Upon  the  entry  of  the  order  of  removal  in  the  office  of  the 
clerk  of  the  county  of  New  York,  the  city  court  shall  proceed 
no  further  therein,  and  the  clerk  of  the  city  court  must  forth- 
with deliver  to  the  clerk  of  the  county  of  New  York  all  papers 
filed  therein,  and  certified  copies  of  all  minutes  and  entries  re- 
lating thereto,  which  must  be  filed,  entered  or  recorded,  as  the 
case  requires,  in  the  office  of  the  clerk  of  the  county  of  New 
York,  and  thereupon  the  supreme  court  shall  proceed  in  said 
action  as  though  said  action  had  been  commenced  in  said  supreme 
court,  and  all  proceedings  had  in  the  city  court  prior  to  the 
entry  of  said  order  of  removal  shall  be  of  like  force  and  effect 
as  though  had  in  the  supreme  court. 

Added  by  L.  1013,  ch.  210.     In  effect  April  4,  1013. 

S  319-b.    [Added,  1013.]    Vacation  of  JufUrment  in  certain 
cases. 

Whenever  judgment  has  been  or  shall  be  entered  in  the  city 
court  of  the  city  of  New  York  in  any  one  or  more  of  tiie  follow- 
ing cases,   to- wit: 

1.  An  action  to  foreclose  or  enforce  a  lien,  for  a  sum  exceed- 
ing two  thousand  dollars,  exclusive  of  interest,  upon  one  or  more 
chattels; 

2.  An  action  wherein  the  complaint  demands  judgment  for  a 
sum  of  money  only,  and  the  judgment  is  in  favor  of  the  plaintiff, 
and  exceeds  two  thousand  dollars,  exclusive  of  interest  and  costs 
as  taxed;  except  whore  the  action  is  brought  upon  a  bond  or 
undertaking  given  in  an  action  or  special  proceeding  in  the  same 
court  or  before  n  justice  thereof;  or  to  recover  damages  for  a 
breach  of  promise  of  marriage;  or  where  it  is  a  marine  cause, 
as  that  expression  is  defined  in  section  three  hundred  and  seven- 
teen  of   this  code. 
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3.  An  action  to  recover  one  or  more  chattels,  and  the  judg- 
ment is  in  favor  of  the  plaintiff  for  a  chattel  or  chattels,  the 
aggregate  value  of  which  exceeds  two  thousand  dollars. 

Any  party  to  such  action,  at  any  time  after  the  entry  of  such 
judgment,  may  apply  to  the  said  city  court  to  have  such  judg- 
ment vacated,  and  thereupon  the  said  city  court  may  in  its  dis- 
cretion vacate  such  judgment.  Any  case,  wherein  a  judgment 
has  been  so  vacated,  may  be  removed  to  the  supreme  court  in 
the  first  judicial  district,  as  provided  in  section  three  hundred 
and  nineteen-a. 

Added  by  L.   1013,  ch.   211.     In  effect  April  4,   1913. 

I  320.     [Am'd   1877,   10O7.]    Justices;   their  general   duties. 

The  court  consists  of  ten  justices,  one  of  whom  is  the  chief  - 
justice  of  the  court.  Each  justice  must  perform  his  share  of  the 
labors  and  duties  appertaining  to  the  office.  One  of  the  justices 
must  attend  at  the  chambers  of  the  court,  from  ten  o'clock  in 
the  morning  until  four  o'clock  in  the  afternoon  of  each  day, 
except  Sunday,  a  public  holiday,  or  a  day  upon  which  the  in- 
habitants of  the  city  of  New  York  generally  refrain  from  busi- 
ness. Each  justice,  while  in  the  rooms  of  the  court,  and  not 
actually  engaged  in  the  performance  of  other  official  duties,  must 
act  upon  any  application  for  his  official  action,  properly  made  to 
him.  The  justice,  assigned  to  a  trial  term  or  a  special  term,  must 
remain  in  attendance,  until  the  day  calendar  is  disposed  of,  or 
lor  such  6ther  time  as  is  reasonable. 

L-  1849.  ch.  144,  ||  1  and  8;  L.  1852,  ch.  389,  J  1;  L.  1870,  ch.  580,  |  2 
tod  L,  1872.  ch.  «29,  f  4.  See,  also,  2  B.  L„  |  108;  am'd  1907,  ch.  707. 
In  effect  Aug.   12,  1907. 

I  321.  How  suspended  from  office. 

Where  it  appears  presumptively,  to  the  satisfaction  of  the  gov- 
ernor, that  a  justice  of  the  court  has  been  guilty  of  corruption, 
or  other  gross  misconduct  in  office;  or  habitually  neglects  to  per- 
form his  share  of  the  labors  and  duties  appertaining  to  the  office; 
or  Is  incapable  of  properly  discharging  the  same;  the  governor 
may,  in  his  discretion,  make  an  order,  suspending  that  justice 
from  the  exercise  of  the  duties  of  his  office,  and  directing  that 
his  compensation  cease.  Such  an  order  must  recite  the  grounds 
upon  which  it  is  made;  and  ft  remains  in  force,  unless  it  is  sooner 
revoked  by  the  governor,  until  the  final  adjournment  of  the  next 
session  of  the  legislature;  or,  if  the  legislature  is  then  in  session, 
until  the  final  adjournment  of  that  session. 

U   1849,    ch.    144,    I   9. 

J  .122.  [Am'd,  m02.]  Chief  Justice;  how  designated;  his 
Kearrai  duties,  et  cetera. 

#  The  justices  of  the  court,  or  n  majority  of  them,  must,  from 
time  to  time,  as  a  vacancy  occurs  in  the  office  of  chief  justice, 
dV.uimate  one  of  their  number  to  be  chief  justice.  A  certificate 
of  the  designation,  under  the  hands*  of  the  justices  making  the 
waie,  must  be  filed  in  the  office  of  the  clerk  of  the  court.  The 
person  so  designated  shall  be  chief  justice  during  his  term  of 
office.  The  chief  justice  has  the  like  authority,  within  the 
jurisdiction  of  the  court,  as  a  presiding  justice  of  the  supreme 
court. 

L.  1872,  ch.  629,  §  4,  am'd ;  L.  1902,  ch.  515.    In  effect  Sept.  1.  1902. 
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I  323.   [Am'd,  1000.]    Justices  may  make  rules. 

*The  justices  of  the  court,  or  a  majority  of  them,  may,  from 
time  to  time,  establish  rules  of  practice  for  the  court,  not  incon- 
sistent with  this  act,  or  with  the  general  rules  of  practice,  estab- 
lished as  prescribed  in  section  ninety-four  of  the  judiciary  law. 
The  latter  govern  the  practice  in  the  court,  as  far  as  they  are 
applicable  thereto. 

L.    1875.   eh.   479,    |   5ft.      Am'd  by  L.   11)09,   eta.   85,   |   3.     See  note  38  of 
uotes  of  Board  of  Statutory  Consolidation  at  end  of  code. 

S  324.   TAni'd,  1002.1    Court  -nil  en  open;  justice*  to  deals* 
nate  terms;  routine  of  b  Qui  new?*,  et  cetera. 

The  court  is  always  open  for  the  transaction  of  any  business, 
for  which  notice  is  not  required  to  be  given  to  an  adverse  party. 
The  justices  of  the  court,  or  a  majority  of  them,  from  .time  to 
time  must  appoint,  and  may  alter,  the  times  of  holding  special 
and  trial  terms  of  the  court.  They  must  prescribe  the  diiratidn 
of  the  terms;  designate  the  trial  terms  at  which  jurors  are 
required  to  attend;  and  assign  the  justice  to  preside  and,  attend 
at  each  of  the  terms  so  appointed.  In  case  of  the  inability  of  a 
justice  to  preside  or  attend,  another  justice  may  preside  or  attend 
in  his  place.  Each  trial  and  special  term  must  be  held  bj'  one 
justice.  Two  or  more  special  or  trial  terms  may  be  appointed  to 
be   held   at   the   same   time. 

Ll  1872,  ch.  629,  |  4.     Am'd,  L.  1902,  ch.  513.     In  effect  Sept  1,  1902. 

|  325.  Terms  rtZicrfe  lield?  frablicatlon  of  appointments. 

• 

Each  term  so  appointed  must  be  held  at  the  city-hall  in  the 
city  of  New- York,  except  that  auxiliary  or  additional  parts,  for 
the  transaction  of  any  business  specified  in  the  appointment, 
may  be  held  elsewhere  within  the  city  of  New- York,  as  desig- 
nated in  the  appointment.  An  appointment  must  be  published 
in  two  ilewspapers,  published  in  the  city  of  New- York,  at  least 
once  in  each  week,  for  three  successive  weeks,  before  a  term  is 
held  in  pursuance  thereof. 
L.  1875,  ch.  470,  $  38. 

|  320.  Justices  may  take  oaths,  acknowledgments,  etc 

Each  of  the  justices  may,  within  the  city  of  New-York,   ad- 
minister an  oath,  or  take  a  deposition,  or  the  acknowledgment 
.or  proof  of  the  execution  of  a  written  instrument,  and  certify 
the  same,  in  like  manner  and  with  like  authority  and  effect,   as 
a  justice  of  the  supreme  court. 

L.  1874,  ch.  545,  $  S,  am'd. 

|  327.   [Am'd,  18i>5.]    Orders,  etc.,  how  made. 

In  an  action  brought  in  the  court,  an  order  cannot  be  made,  or 
a  warrant  of  attachment  granted,  by  an  officer,  other  than  a  jus- 
tice of  the  court;  and  each  provision  of  this  actj  whieti  etu- 
oowertf  an  oilicer,  other  than  a  judge  of  the  court  iu  which  an 
action  is  brought,  to  make  an  order  therein,  must  be  Construed 
as  being  exclusive  of  an  action  brought  in  the  city  court. 

L.  1803,  ch.  040. 
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I  828.  [Am'd,  18»1?  1886,  10OT,  1S>10,  1911,  1912.]  Clerk, 
deputy  clerjt,  assistants,  stenographers,  and  typewriter 
operators* 

The  court  has  a  clerk  who  is  appointed,  and  may  he  removed, 
by  the  justices  thereof,  or  a  majority  of  them  for  'cause  upon 
charges  and  after  a  hearing  after  notice,  and  who  shall  receive  a 
salary  of  six  thousand  dollars  per  annum.  The  justices  of  the 
court  or  a  majority  of  them  must  appoint,  and  may  remove,  six 
deputy  clerks  and  not  more  than  twenty-one  assistants,  and  a 
stenographer  and  typewriter  operator  for  the  purpose  of  copying 
their  minutes  and  opinions  and  doing  such  other  confidential 
work  which  may  be  required  by  said  justices  or  the  clerk  of  the 
court.  The  clerk  is  responsible  for  the  faithful  discharge  of  his 
duty  by  each  deputy  clerk,  and  each  assistant  and  the  stenog- 
rapher and  typewriter  operator.  Each  deputy  clerk,  each  as- 
sistant, and  the  stenographer  and  typewriter  operator,  is  entitled 
to  a  salary,  fixed  and  to  be  paid  as  prescribed  by  law. 

L.  1891,  cti.  154;  L.  1886,  eh.  662;  L.  1907,  chs.  707,  708;  L.  1910,  ch.  679; 
L  1911,  cb.  828;  U  1912,  ch.  466,  In  effect  Sept.  1,  1912. 

I  829.  [Am'd,  1907.]    General  duties  of  deputy  clerk. 

The  deputy  clerk  has  all  the  powers,  and  may  perform  all  the 

duties  of  the  clerk,  when  the  office  of  clerk  is  vacant,  or  at  the 

clerk's  office,  when  the  clerk  is  absent  therefrom,  or  at  a  term  or 

sitting  of  the  court  which  the  deputy  clerk  attends. 

Substituted  for  part  of  L.  1857,  ch.  295;  |  6;  Am'd  L.  1907.  ch.  70$.     In 
elect  Aug.  IS,  19Q7. 

I  330,  [Am'd,  1877.]    Special  deputy-clerk*. 

The  clerk  may  designate  as  many  of  his  assistants,  as  the  jus- 
tices of  the  court,  or  a  majority  of  them  deem  necessary,  as 
special  deputy-clerks.  Bach  special  deputy-clerk  possesses,  in  the 
absence  of  the  clerk  and  a  deputy-clerk,  the  same  powers  as  the 
clerk,  at  any  sitting  or  term  of  the  court  which  he  attends,  with 
respect  to  the  business  transacted  thereat. 

I  831.  [Am'd*  *8T7.]    Clerk  to  account  monthly  for  fees, 
asd  pay  over  the  name. 

The  clerk  must  receive,  for  the  use  of  the  city  of  New- York, 

the  fees  allowed  by  law.     He  shall  not  perform  any  service,  for 

Which  a  fee  is  allowed  by  law,  until  the  fee  therefor  is  paid  to 

him.    He  must,  on  the  first  day  of  each  month,  or  within  three 

days  thereafter,  render  to.  the  comptroller  of  the  city,  an  account, 

under  oath,  of  all  fees  received,  directly  or  indirectly,  during  the 

preceding  month,  by  him,  or  by  a  deputy-clerk,  or  either  of  his 

aaaifitants,  for  any  official  service;  and  he  must,  at  the  same  time, 
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pay  the  same  into  the  treasury  of  the  city  of  New- York.  When 
the  return  and  payment  are  so  made,  the  clerk  is  entitled  to  re- 
ceive his  compensation,  for  the  period  included  in  the  return. 
He  is  not  entitled  to  compensation  for  a  period,  for  which  he  has 
not  made  nis  return  and  payment. 

L.  1840,  eh.  144,  f  5,  am'd. 

IS  332.   [Am'd,  1900,  1007.]    Stenographers. 

The  justices  of  the  court  or  a  majority  of  them  must  appoirt 
nine  stenographers  of  the  court,  and  may  at  pleasure  remove 
either  of  them.  The  justices  of  the  court,  or  a  majority  of  them, 
must,  from  time  to  time,  assign  each  of  the  stenographers  to  duty 
at  the  trial  or  special  term.  Each  stenographer  is  entitled  to  a 
salary,  fixed  and  to  be  paid  as  prescribed  by  law  and  must  at- 
tend the  term  to  which  he  is  assigned. 

From  L.  1S76,  ch.  413,  f  |  1  and  4 ;  L.  1900,  ch.  61 ;  L.  1907,  chs.  707,  708. 
In  effect  Aug.  12,  1007. 

i  333.   [Am'd,  1877,  1007,  lOOO.]    Official  oath;  interpreters. 

The  justices  of  the  court  or  a  majority  of  them,  from  time  to 
time,  must  appoint,  and  may  at  pleasure  remove,  three  official 
interpreters  of  the  court,  who  are  entitled  to  a  salary,  fixed  and 
to  be  pa\d  as  prescribed  by  law.  Before  entering  upon  their 
official  duties,  the  clerk,  deputy  clerks,  assistant  clerks,  stenog- 
raphers, interpreters  and  attendants  must  subscribe  and  file  in 
the  office  of  the  clerk  of  the  city  of  New  York,  the  constitu- 
tional oath  of  office.  Each  interpreter  must  attend  any  trial  or 
special  term  of  the  court,  where  his  services  are  required;  and 
the  justice  therein  presiding  shall  regulate  his  attendance  thereat. 

Id.    Am'd  by  L.   1007,   chs.   707,   708;   L.   1009,   ch.    387.     In   effect  Sept. 
1,   1900. 

i  334.   [Repealed  by  L.  1009,  ch.  88.    See  Penal  Law,  §  1634.] 

I   333..  [Am'd,   10O7,   1012.]    The  Justices  mast  appoint  at- 
tendants. 

The  justices  of  the  court  or  a  majority  of  them  must  appoint, 
and  may  at  pleasure  remove,  as  many  attendants  upon  the  court 
as  they  deem  necessary,  not  exceeding  twenty-five.  The  justices 
of  the  court,  or  a  majority  of  them,  may  regulate  their  attend- 
ance. Each  attendant  is  entitled  to  a  salary  fixed,  and  to  be 
paid  as  prescribed  by  law. 

From  L.   1870,  ch.  413,   ||  1  and  4.     Am'd  by  L.  1907,  ch.  708;  L.   1912. 
ch.  403.     In  effect  Sept.  1,  1U12. 

5  336.  Clerks,   interpreter  and  attendants  not   to  receive 
fees. 

The   clerk,    the   deputy-clerk,    an   assistant   to   the   clerk,    the 
official  interpreter,  or  an  attendant  shall  not  receive  any  fee  or 
compensation,    except    his   salary,    for^  any    official    service    per- 
formed by  him. 
L.  1872,  ch.  438,  |  3,  am'd. 

S  337.   [Am'd,  1877.]    Suspension  of  an  officer  of  the  court. 

A  justice  of  the  court  may,  by  an  instrument  under  his  hand, 
suspend  a  stenographer,  or  an  officer  specified  in  the  last  section, 
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for  a  period  Dot  exceeding  ten  days  from  the  filing  thereof.  Such 
an  instrument  must  express  the  cause  of  the  suspension;  it  must 
be  filed  in  the  office  of  the  clerk  of  the  city  and  county  of  New 
York;  and  it  may  be  revoked,  at  any  time  before  the  expiration 
of  the  period  of  suspension,  by  an  instrument  filed  in  like  manner, 
under  the  hand  of  the  justice  who  executed  the  first  instrument, 
or  the  hands  of  a  majority  of  the  justices  of  the  court.  Where 
such  an  instrument  has  been  revoked,  the  officer  shall  not  be 
again  suspended  for  the  same  cause. 

Substituted  for  L.  1849,  ch.  144,  f  10. 

I  338.   [Am'd,    1010.]    "What    mandates    may    he    executed 
without  the  city. 

A  mandate  of  the  court  can  be  executed  only  within  the  city 
of  New  York,  except  as  follows: 

1.  An  execution  upon  a  judgment  rendered  therein,  for  a  sum 
exceeding  twenty-five  dollars,  may  be  issued  out  of  the  court, 
tested  in  the  name  of  the  chief  justice  thereof,  to  the  sheriff  of 
any  county,  wherein  the  judgment  has  been  duly  docketed. 

.2.  A  subpoena  may  be  served  within  either  of  the  counties  of 
Richmond,  Kings,  Queens,  or  Westchester. 

3.  A  warrant  to  apprehend  a  witness  for  a  failure  to  obey  a 
subpoena,  may  be  executed  by  the  sheriff  of  the  city  and  county 
of  New- York,  or  a  marshal  of  that  city,  within  either  of  those 
counties. 

4.  An  order  duly  made,  in  an  action  or  special  proceeding 
pending  in  the  court,  requiring  the  performance  of  an  act  by  a 
party  thereto,  or  by  an  officer,  may  he  served  upon  a  person 
bound  to  obey  the  order,  and  his  obedience  thereto  may  be 
required  in  any  part  of  the  State. 

5.  An  order  to  show  cause,  why  a  person  should  not  be  pun- 
ished for  a  contempt  of  the  court,  may  be  served  by  any  per- 
son in  any  part  of  the  State. 

6.  A  warrant  to  apprehend,  and  bring  before  the  court,  a  per- 
son charged  with  such  contempt,  may  be  executed  by  the  sheriff 
of  the  city  and  county  of  New  York,  or  a  marshal  of  that  city, 
in  any  part  of  the  State. 

L.  1875,  ch.  479,  |  40.     Am'd  L.  1910,  ch.  5S3.     In  effect  June  22,  1910. 

I  830.    [Am'd,    1895.]    Direction    and    execution    of    man- 


In  an  action  brought  in  the  court,  an  order  of  arrest,  a  war- 
rant of  attachment,  an  execution,  or  a  requisition  to  replevy  a 
chattel,  must  be  directed  to  and  executed  by  the  sheriff.  Any 
other  mandate,  which  must  have  been  directed  to  and  executed 
by  the  sheriff  of  the  city  and  county  of  New  York,  if  it  issued 
out  of  the  supreme  court,  may,  where  it  issues  out  of  the  city 
court,  be  directed  to  and  executed  either  by  that  sheriff,  or  a 
marshal  of  that  citv.  named  therein.  A  marshal  is  entitled  to 
the  same  fees  as  the  sheriff,  upon  a  mandate  directed  to  him,  or 
upon  the  service  or  a  summons;  and  each  provision  of  law,  relat- 
ing to  the  execution  of  a  mandate  by  the  sheriff,  and  the  power 
and  control  of  the  court  over  the  sheriff  executing  the  same, 
applies  to  the  marshal.     The  return  of  a  marshal  to  such  a 

66a 


§  339-a  CITY  COURT  OF  SEW- YORK.  c.  3,  t.  4 

mandate,  or  his  certificate  of  the  execution  thereof,  or  of  the 
service  of  any  paper  served  by  him,  has  the  same  force  and 
effect,  as  the  like  return  and  certificate  of  a  sheriff., 

L.   1$G,5,  ch.  400,   ||2  and  3;  ana  £.  1«T2,  ch.  629,  f  8,  as  affected  bj  L. 
1875,  ch.  625,  and  2  B.  L.,  $  114;  L.  1895,  cb.  940. 

|  330-*..   [Added,  1012.]    Destruction  of  useless  records. 

The  justices  of  the  city  court,  or  a  majority  of  them,  may, 
upon  petition  of  the  clerk  of  such  court,  by  order  made  at  any 
term  thereof,  direct  the  clerk  of  the  court  to  destroy  any  records 
or  papers  deposited  or  filed  in  his  office  which  the  justices  of  the 
court  or  a  majority  of  them  conclude  to  be  no  longer  necessary 
for  any  purpose  whatsoever. 
Added  b?  L.  19.12,  ch.  515.     In  effect  Sept.  1.  1912. 
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TITLE  V. 

The  county  courts. 

S«,  340.  Jurisdiction. 

341.  Domestic  corporation,  etc.,  when  deemed  resident,  etc. 
842.  Action,  etc.,  wherein  county  judge  is  incapable  to  act. 

343.  Supreme  court  may  remove  action,  and  change  place  of  trial* 

344.  Effect  of  order  of  removal ;  appeal,  etc. 

345.  Stay  of  proceedings. 

340.  Removal  of  action  not  to  impair  process,  etc. 
34T.  County  court  may  send  its  process  to  any  county. 

849.  When  Jurisdiction,  etc.,  co-extensive  with  supreme  court. 
349.  F'o'-ver  of  county  Judge  in  special  proceedings. 

S50.  Fines  and  penalties;  bow  remitted. 

351.  Restriction  upon  power  to  remit. 

352.  Notice  of  application,  etc.;  costs  to  be  paid  on  remission. 

353.  Fines  Imposed  by  Justices  Of  the  peace;  how  remitted, 

354.  Who  may  make  orders. 

355.  County  court  sessions  and  terms. 

356.  [Old  section.]     Notice  of  appointment  to  be  published. 

850.  [New  section.]     Tower  of  county  Judge  when  holding  court  ln^  another 

county. 
337.  Jurors,  how  drawn  and  notified. 

358.  Stenographers  for  county  courts. 

359.  Stenographer  for  county  courts  in  Kings  and  Queens  counties. 
3CO.   interpreters  for  county  court,  etc.,  in  Kings  county. 

361.  Stenographers. 

|  &40.    [Airi'd,   1805,   1000,    1010.]      Jurisdiction. 

The  jurisdiction  of  each  county  court  extends  to  the  following 
actions  and  special  proceedings,  in  addition  to  the  jurisdiction, 
Power,  and  authority,  conferred '  upon  a  county  court,  in  a*  par- 
ticular case,  by  special  statutory  provision: 

1.  To  an  action  for  the  partition  of  real  property;  for  dower; 
for  the  foreclosure,  redemption,  or  satisfaction  of  a  mortgage 
upon  real  property;  or  to  procure  a  judgment  requiring  a  specific 
performance  of  a  contract,  relating  to  real  property;  where  the 
real  property,  to  which  the  action  relates,  is  situated  within  the 
county;  or  to  foreclose  a  lien  upon  a  chattel,  in  a  case  specified 
in  section  two  hundred  and  six  of  the  Ken  law,  where  the  lien 
does  not  exceed  one  thousand  dollars  in  amount,  and  the  chattel 
is  found  within  the  county. 

2.  To  an  action  in  favor  of  the  executor,  administrator  or  as- 
signee of  a  judgment  creditor,  or  in  a  proper  case,  in  favor  of  the 
judgment  creditor,  to  recover  a  judgment  for  money  remaining 
due  upon  a  judgment  rendered  in  the  same  court. 

3.  To  an  action  for  any  other  cause,  where  the  defendant  ia, 
or  if  there  are  two  or  more  defendants,    where  all  of  them  are,  at 

the  time  of  toe  commencement  of  the  action,   residents   of  the  t 

county,  and  wherein  the  complaint  demands  judgment  for  a  sum 

of  money  only,  not  exceeding  two  thousand  dollars;  or  to  recover 

one  or   more  chattels,   the   aggregate   value  of  which   does   not 

exceed  one  thousand  dollars,  with  or  without  damages  for  the  \{ 

talpug  or  detention  thereof. 

4.  To  the  custody  of  the  person  and  the  care  of  the  property, 
concurrently  with  the  supreme  court,  of  a  resident  of  the  county, 
who  ia  incompetent  to  manage  his  affairs,  by  reason  of  lunacv. 
idiocy,  or  habitual  drunkenness;  or  imbecility  arising  from  old 
age  or  loss  of  memory  and  nnderatnnding  or  other  cause;  and  to 
fvery  special  proceeding,  which  the  supreme  court  has  jurisdic- 
tion "to  entertain,  for  the  appointment  of  a  committee  of  the 
person  or  of  the  property  of  such  an  incompetent  person  or  for 
the  sale  or  other  disposition  of  the  real  property  situated  within 
the  county  of  a  person,  wherever  resident,  who  is  so  incompe- 
tent for  either  of  the  reasons   aforesaid,  or  who  is  an  infant; 
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or  for  the  sale  or  other  disposition  of  the  real  property,  situated 
within  the  county,  of  a  domestic  religious  corporation. 

L.  1895,  eh.  040;  Co.  Trot-.,  |  30,  part  of  «ubd.  1,  u«  am'd  1870.  oh.  407, 
$  1.  Am'd  by  L.  1009,  oh.  05,  {  3;  L.  1910,  eh.  123.  In  effect  Sept.  1, 
1910.  See  note  38a  of  notes  of  Board  of  Statutory  Consolidation  at  end  of 
code. 

|  341.  [Am'd,  1890,  1911,  1914.]  Domestic  corporation*, 
etc.,   when  deemed   resident,  etc. 

For  the  purpose  of  determining  the  jurisdiction  of  a  county 
court,  in  either  of  the  cases  specified  in  the  last  section,  a  domestic 
corporation  or  joint-stock  association,  whose  principal  place  of 
business  is  established,  by  or  pursuant  to  a  statute,  or  by  its  arti- 
cles of  association,  or  whose  principal  place  of  business  or  any 
part  of  its  plant  or  plants,  shops,  factories  or  offices  is  actually 
located  within  the  county,  or  in  case  of  a  railroad  corporation 
where  any  portion  of  the  road  operated  by  it  is  within  the  county, 
it  is  deemed  a  resident  of  the  county;  and  personal  service  of  a 
summons,  made  within  the  county,  as  prescribed  in  this  act.  or 
personal  service  of  a  mandate,  whereby  a  special  proceeding  is 
commenced,  made  within  the  county,  as  prescribed  in  this  act  for 
personal  service  of  a  summons,  is  sufficient  service  thereof  upon  a 
domestic  corporation  wherever  it  is  located.  Provided,  however, 
that  a  city  which  shall  include  within  its  boundaries  more  than 
oue  county  shall  not  for  the  purpose  of  conferring  jurisdiction  on 
a  county  court  be  deemed  a  domestic  corporation  resident  of  any 
county  so  included. 

Am'd  by  L.  1899,  ch.  320;  L.  1911,  en.  08  and  L.  1914,  ch.  350,  In  effect 
April   15,   1914. 

I  342.  [Am'd,  1877.]  Action,  etc.,  wherein  county  judftre 
i»  Incapable  to  act. 

If  the  county  judge  is,  for  any  cause,  incapable  to  act  in  an 
action  or  special  proceeding,  pending  in  the  county  court,  or  before 
him,  he  must  make,  and  file  in  the  office  of  the  clerk,  a  "certificate 
of  the  fact;  and  thereupon  the  special  county  judge,  if  any,  and 
if  not  disqualified,  must  act  as  county  judge  in  that  action  or 
special  proceeding.  Upon  the  filing  of  the  certificate,  where  there 
is  no  soeeial  county  judge,  or  the  special  county  judge  is  dis- 
qualified, the  action  or  special  proceeding  is  removed  to  the  su- 
preme court,  if  it  is  then  pending  in  the  county  court;  if  it  is 
pending  before  the  county  judge,  it  may  be  continued  before  any 
justice  of  the  supreme  court  within  the  same  judicial  district. 
The  supreme  court,  upon  the  application  of  either  party,  made 
upon  notice,  and  upon  proof  that  the  county  judge  is  incapable 
to  act  "in  an  action  or  special  proceeding  pending  in  the  county 
court,  may,  and  if  the  special  county  judge  is  also  incapable  to 
act,  must,  make  an  order  removing  it  to  the  supreme  court. 
Thereupon  the  subsequent  proceedings  in  the  supreme  court  must 
be  the  same  as  if  it  had  originally  been  brought  in  that  court, 
except  that  an  objection  to  the  jurisdiction  may  be  taken,  which 
might  have  been  taken  in  the  county  court. 
See  last  clause,  Kubd.  13  of  |  30,  Co.   1'roo.,  as  am'd  1876,  ch.  431. 

1*343.  Supreme  court  may  remove  action,  and  chana*e 
place   of   trial. 

The  supreme  court  may,  by  an  order,  made  at  any  time  after 
joinder  of  an  issue  of  fact,  and  before  the  trial  thereof,  remove  to 
itself  an  action,  brought  in  a  county  court,  under  subdivision  sec- 
ond or  subdivision  third  of  the  last  section  but  two,  for  the  pur- 
nose  of  changing  the  place  of  trial  thereof.     Where  an  order  for 
movnl  is  made,  as  prescribed  in  this  section,  the  place  of  trial  of 
e1  action  must  be  changed  by  the  same  order  to  another  county; 
d  the  subsequent  proceedings  therein  must  be  the  same,  as  if 
e  action  had  be«n  originally  brought  in  the  supreme  court. 
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|  344.  Effect    of    order    of    removal i    appeal,    etc* 

Aii  order  of  removal,  made  as  prescribed  in  either  of  the 
last  two  sections,  takes  effect  upon  the  entry  thereof  in  the 
office  of  the  county  clerk.  Where  the  order  directs  that  the 
action  be  tried  in  another  county,  the  clerk  with  whom  it  is 
entered,  must  forthwith  deKver  to  the  clerk  ef  that  county,  all 
papers  filed  therein,  and  certified  copies  of  all  minutes*  and  en- 
tries relating  thereto;  which  must  be  filed,  entered,  or  recorded, 
as  the  case  requires,  in  the  office  of  the  lust  mentioned  clerk. 
The  provisions  of  section  271  of  this  act  apply  to  an  appeal 
taken  from  such  an  order. 

f  345.   Stay    of    proceeding*. 

An  order  to  stay  proceedings,  for  the  purpose  of  affording  an 
opportunity  to  make  the  application  for  removal,  may  be  made 
by  the  county  judge,  or  by  a  judge  authorized  to  make  such  an 
order  in  the  supreme  court,  and  with  like  effect  and  uuder  like 
circumstances. 

f  346.  Removal   of   action    not   to   Impair   process,    etc. 

The  removal  of  an  action  or  special  proceeding,  as  prescribed 
in  this  title,  does  not  invalidate,  or  in  any  manner  impair,  a 
process,  provisional  remedy,  or  other  proccedingl  or  a  bond, 
undertaking,  or  recognizance  in  the  action  or  special  proceeding 
so  removed;  each  of  which  continues  to  have  the  same  validity 
and  effect,  as  if  the  removal  had  not  been  made.  Where 
bail  was  given,  the  surrender  of  the  defendant  in  the  supreme 
court  has  the  same  effect,  as  a  surrender  in  the  county  court 
would  have  had,  if  the  action  or  special  proceeding  had  remained 
therein. 

|  347.   County  court  may  send  Its  process  to  any  county. 

A  county  court  has  power,  in  an  action  or  special  proceeding 
of  which  it  has  jurisdiction,  to  send  its  process  and  other  man- 
dates into  any  county  of  the  State,  for  service  or  execution,  and 
to  enforce  obedience  thereto,  with  like  power  and  authority  as 
the  supreme  court. 

|  348.  When  jurisdiction,  etc.,  co-extensive  with  su- 
preme   court. 

Where  a  county  court  has  jurisdiction  of  an  action  or  a  special 
proceeding,  it  possesses  the  same  jurisdiction,  power  and  author- 
ity in  and  over  the  same,  and  in  the  course  of  the  proceedings 
therein,  which  the  supreme  court  possesses  in  a  like  case;  and 
it  may  render  any  judgment,  or  grant  either  party  any  relief, 
which  the  supreme  court  might  render  or  grant  in  a  like  case, 
and  may   enforce  its  mandates  in  like  manner  as  the  supreme  7- 

court.  And  the  county  judge  possesses  the  same  power  and 
authority,  in  the  action  or  special  proceeding,  which  a  justice 
of  rhe  supreme  court  possesses,  in  a  like  action  or  special  pro- 
ceeding, brought  in  the  supreme  court. 

|  349.    Power   of  connty  jndfre   in   special  proceeding's. 

The  county  judge  also  possesses  the  same  power  and  authority, 
ro  a  special  proceeding,  which  can  be  lawfully  instituted  before 
him,  out  of  court,  which  a  justice  of  the  supreme  court  pos- 
sesses in  a  like  special  proceeding,  instituted  before  him  in  like 
manaer. 

|  380.  Pines   and    penalties t    how   remitted. 

t'non  the  application  of  a  person,  who  has  been  fined  by  a 
court,  or  of  a  person  whose  recognizance  has  become  forfeited. 
or  of  his  surety,  the  connty  court  of  the  county  in  which  the 
term  of  the  court  was  held,  where  the  fine  was  imposed,  or  the 
recognizance  taken,  may,  except   as  otherwise  prescribed  in  the 

5J>  . 
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next  section,  upon  good  cause  shown,  and  upon  sued  terms  as 
it  deems  just,  make  an  order,  remitting  the  fine,  wholly  or 
partly,  or  the  forfeiture  of  the  recognizance,  or  part  of  the 
penalty  thereof;  or  it  may  discharge  the  recognizance.  If  a 
fine  so  remit  ted  has  been  paid,  the  county  treasurer,  or  other 
otlicvr,  in  whose  hands  the  money  remains,  must  pay  the  same, 
or  the  part  remitted,  according  to  the  order. 

2  R.  S.  486,  l  87. 

I  351.    [Am'd,   1896.]     Remtrietlonii  upofi  power  to  remit. 

The  last  section  does  not  authorize  a  county  court  to  remit 
nny  part  of  a  fine  exceeding  two  hundred  and  fifty  dollars  im- 
posed by  the  supreme  court  upon  conviction  folr  a  criminal 
offense;  or  a  hue  to  any  amount  imposed  by  a  court  upon  an 
qlficer  or  other  person,  for  an  actual  contempt  of  court,  or  for 
disobedience  to  its  process,  or  other  mandate;  or  to  remit  or 
discharge  a  recognizance  taken  in  its  county  for  the  appearance 
of  a  person  in  another  county.  In  the  latter  case,  the  power 
of  remitting  or  discharging  the  recognizance  is  vested  in  the 
county  court  of  the  county,  in  which  the  person  is  bound  to 
appear. 

Id.,  {  38,  am'd;  L.  1805,  ch.  046. 

§  352.  XoUce  of  application,  etc.;  contu  to  be  paid  on 
rcmliibloii.  » 

An  application  for  an  order,  a3  prescribed  in  the  last  section 
nut  one,  cannot  be  heard,  until  such  notice  thereof  as  the  court 
deems  reasonable,  has  been  given  to  the  district-attorney  of 
the  county,  and  until  he  has  had  an  opportunity  to  examine  the 
matter,  and  prepare  to  resist  the  application.  And  upon  grant- 
ing such  au  order,  the  court  must  always  impose,  as  a  condition 
thereof,  the  payment  of  the  costs  and  expenses,  if  any,  incurred 
in  an  action  or  special  proceeding  for  the  collection  of  the  fia#», 
or  the  penalty  of  the  recognizance. 
Id.,   Sf  39  and  41. 

§  353.  Fine*  Imponed  by  justice*  of  tlie  peace;  how 
remitted. 

Where  a  person  has  been  fined  by  a  court  of  special  sessions, 
or  by  a  justice  of  the  peace,  upon  a  conviction  for  an  offence, 
and  has  been  committed  to  jnil  for  non-payment  of  the  fine,  the 
county  court  of  the  county  may  make  an  order,  remitting  the 
fine,  wholly  or  partly,  and  discharging  him  from  his  imprison- 
ment. The  power  conferred  by  this  section  >must  be  exercised 
in  the  nmnner  prescribed,  and  subject  .to  the  provisions  con- 
tained, in  the  last  three  sections. 

Id.,  {   42. 

8   354.     Who   may   make    order*. 

In  an  action  or  special  proceeding  in  a  county  court,  an  order 
may  be  made  without  notice,  or  iin  order  to  stay  proceedings 
may  be  made  upon  notice,  by  a  justice  of  the  supreme  court,  or 
by  the  county  judge  of  the  county  where  the  attorney  for  the 
applicant  resides,  in  a  case  where  the  county  judge,  in  whose 
court  the  action  or  special  proceeding  is  brought,  may  make 
the  same,  out  of  court:  and  with  like  effect. 
See    L.    1847,    ch.    280,    f   34. 

ISO 
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f  355.  lAm'd,  1877,  1900.]  County  court  sesalonn  anil 
terms. 

The  county  court  is  always  open  for  the  transaction  of  any 
business,  fur  which  notice  is  not  required  to  be  given  to  nn 
adverse  party,  except  where  it  is  specially  prescribed  by  iaw, 
that  the  business  must  be  done  at  a  stated  term. 

See  Co.  Prw.,  §  ::i.  and  L.  1S47.  cli.  470.  part  of  §  24.  Am'd  by  L. 
19  9.  ch.  65.  Also  partly  repealed*  by  L.  I90D,  ch.  ^3.  See  CdiiMoHriVed 
Laws.  tit.  Judiciary  Law.  IS  10MUI.  Sec  note  39  c:  notes  of  Board  of 
Statutory  Consolidation  at  end  ot  code. 

i  350.  [Old  section  repealed  by  L.  1909,  chs.  16  and  35.  See 
Consolidated  Laws,  tit.  Comty  Law,  §  240,  Judiciarv  Law, 
§192.] 

8  SoC  fSfcw  *ectlon  —  Aa«le<l,  lpQ9.]  Power  of  county 
judge  wheu  holding;  court  in   another  county. 

During-  the  period  that  any  county  judge  shall  be  in  a  county 
other  than  his  own,  for  the  purpose  of  holding  courts  therein, 
he  ntaj  pxercjsc  all  tl}e  powers  and  perform  all  the  duties  of  the 
county  judge  of  such  other  county,  which  said  last-mentioned 
judge  is  by  law  authorized  to  exercise  and  perform  out  of  court 
or  in  vacation;  provided,  however,  tjiat  nothing  herein  contained 
shall  empower  him  to  perform  the  duties  of  surrogate  in  such 
other  oauuty. 

Added  b.v  L.  \i)<><\,  <-h.  G.">.  Derivation  —  L.  1S77.  ch.  11.  *  1.  See 
aote  1  of  notefc   or  Board  of  Statutory    Consolidation   at  end  of   code. 

I  35,7.  (Repealed  by  L.  1909,  ch.  35.  See  Consolidated  Laws, 
tit  Judiciary  Law,  §§  533,  541. J 

I  358.  [Partly  repealed  by  L.  1909,  chs.  16  and  35;  but  see 
Consolidated  Laws,  tits.  County  Lav/,  §  12,  Judiciary  Law, 
|  197,  which  embody  the  whole  of  this  section.] 

I  359.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated  Laws, 
tit.  Judiciary  Law,   §§  196,  197.  285,  318,  319.] 

I  3«o.  [Repealed  by  L.  1900,  chs.  35  and  65.  See  Consoli- 
dated Laws.  tit.  Judiciary  Law,  §§  198,  382-385;  and  also  Code 
Civ.  Proc.,  §  2513a.] 

I  Sfli-  [Repealed  by  L.  1009,  ch.  35.  See  Consolidated  Laws, 
tit.  Judiciary  Law,  |§  19?,  318,  319.] 
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CHAPTER  IV. 

Limitation  of  the  Time  of  Enforcing  a  Civil 

Remedy. 

TITLE     I.— Actions  for  the  Becorery  of  Seal  Property. 

TITLE    II.— Actions  other  than  for  the  Becorery  of  Beal  Property. 

TITLE  111.— General  Precisions. 

TITLE  I. 

Actions  for  the  recovery  of  real  property. 

Bee.  862.  When  tbe  people  will  not  sue. 
863.  Action  by  grantee  from  the  State. 

364.  Action  after  annulling  letters  patent. 

365,  366    Seizin  within  twenty   years,   when  necessary,   etc. 

867.  Action  after  entry. 

868.  Possession,  when  presumed;  occupation  presumed  to  be  under  learn] 

title. 

360.  Adverse    possession    under    written    instrument   or   judgment. 

370.  Id.;   what  constitutes  it. 

371.  Adverse  possession  under  claim  of  title  not  written. 

372.  Id.,  what  constitutes  It. 

373.  Relation  of  landlord  and  tenant,  as  affecting  adverse  possession. 

374.  Right   not  affected  by  descent   cast. 

875.  Certain  disabilities  excluded  from  time  to  commence  action. 

I  362.    When   the   people   will   not   sine. 

The  people  of  the  State  will  not  sue  a  person  for  or  with 
respect  to  real  property,  or  the  issues  or  profits  thereof,  by  reason 
of  the  right  or  title  of  the  people  to  the  same,  unless  either, 

1.  The  cause  of  action  accrued  within  forty  years  before  the 
action  is  commenced;  or, 

2.  The  people,  or  those  from  whom  they  claim,  have  received 
the  rents  and  profits  of  the  real  property,  or  of  some  part  thereof, 
within  the  same  period  of  time. 

Co.  Proc,  9  75,  am'd. 

9  303.    Action  by  grantee  from  the  State. 

An  action  shall  not  be  brought  for  or  with  respect  to  real 
property,  by  a  person  claiming  by  virtue  of  letters  patent  or  a 
grant,  from  the  people  of  the  State,  unless  it  might  have  been 
maintained  by  the  people,  as  prescribed  in  this  title,  it  the 
patent  or  grant  had  not  been  issued  or  made. 

Id.,   §  70. 

9  364.    Action   nfter  annulling   letters)  patent. 

Where  letters  patent  or  a  grant  of  real  property,  issued  or 
made  by  the  people  of  the  State,  are  declared  void  by  the 
determination  of  a  competent  court,  rendered  upon  an  allegation 
of  a  fraudulent  suggestion  or  concealment,  or  of  a  forfeiture2  or 
mistake,  or  ignorance  of  a  material  fact,  or  wrongful  detaining, 
or  defective  title;  an  action  of  ejectment,  to  recover  the  premises 
in  question,  may  be  commenced,  either  by  the  people,  or  by  a 
subsequent  patentee  or  grantee  of  the  same  premises,  his  heirs, 
or  assigns,  within  twenty  years  after  the  determination  is  made: 
but  not  after  that  period. 

Id.,    f  77. 
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i  866.    Seizin  within  twenty  yearn,  when  necessary,  ece. 

An  action  to  recover  real  property,  or  the  possession  thereof, 
cannot  be  maintained  by  a  party,  other  than  the  people,  unless 
the  plaintiff,  his  ancestor,  predecessor,  or  grantor,  was  seized  or 
possessed  of  the  premises  in  question,  within  twenty  years  before 
the  commencement  of  the  action. 
Co.   Proc.,   |  78. 

§   366.     The    iame. 

A  defence  or  counterclaim,  founded  upon  the  title  to  real 
property,  or  to  rents  or  services  out  of  the  same,  is  not  effectual, 
aniens  the  j>er8on  m:iking  it,  or  under  whose  title  it  is  made,  or 
hU  ancestor,  predecessor,  or  grantor,  was  seized  or  possessed  of 
the  premises  in  question,  within  twenty  years  before  the  com- 
mitting of  the  act,  with  respect  to  which  it  is  made. 
Id.,   |  70,   am'd. 

}   367.     Action   after    entry.  # 

An  entry  upon  real  property  is  not  sufficient  or  valid  as  a 
claim,  unless  an  action  is  commenced  thereupon,  within  one 
year  after  the  making  thereof,  and  within  twenty  years  after 
the  time,  when  the  right  to  make  it  descended  or  accrued. 

Id..  S  80. 

}  368.  PoHReMlcn,  nhen  presumed  |  occupation  presumed 
to  be    antler    le«al    title. 

In  an  action  to  recover  real  property,  or  the  possession  thereof, 
the  person  who  establishes  a  legal  title  to  the  premises  is  pre- 
sumed to  have  been  possessed  thereof,  within  the  time  required 
by  law;  and  the  occupation  of  the  premises,  by  another  person, 
is  deemed  to  have  been  under  aud  in  subordination  to  the  legal 
title,  unless  the  premises  have  been  held  and  possessed  adversely 
to  the  legal  title,  for  twenty  years  before  the  commencement 
of  the  action. 

id.,  J  81. 

S  369.  Adverse  possession  under  written  Instrument  or 
Judgment. 

Where  the  occupant,  or  those  under  whom  he  claims,  entered 
into  the  iK^ssenj-ion  of  the  premises,  under  claim  of  title,  exclu- 
sive of  any  other  right,  founding  the  claim  upon  a  written 
instrument,  as  being  a  conveyance  of  the  premises  in  questiou, 
or  upon  the  decree  or  judgment  of  a  competent  court;  and 
there  has  been  a  continued  occupation  and  possession  of  the 
premises,   included   in   the   instrument,   decree,   or  judgment,   or  ..  ■ 

of  pome  part  thereof,  for  twenty  jenrs.   uiidur  the  sam«?  claim;  « 

the  premises  so  included  are  deemed  to  have  been  held  adversely; 
except  that  where  they  consist  of  n  tract,  divided  into  lots,  the 
|insse9sion  of  one  lot  is  not  deemed  a  possession  of  any  other  lot. 

M.f   |  82. 

8  370.    Id. i  what  constitutes  It. 

For  the  purpose  of  constituting  an  adverse  possession,  by  a 
person  claiming  a  title,  founded  upon  a  written  instrument,  or 
a  judgment  or  decree,  land  is  deemed  to  have  been  possessed 
and  occupied  in  either  of  the  following  cases: 

1.  Where  it  haB  been  usually  cultivated  or  improved. 

£  Where  it  has  been  protected  by  a  substantial  inclosure» 

3  63 
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3.  Where,  although  not  inclosed,  it  has  been  used  for  the  sup- 
pi;  of  fuel,  or  of  fencing  timber,  either  for  the  purposes  of  hus- 
bandry, or  for  the  ordinary  use  of  the  occupant. 

Wbjere  a  known  farm  or  a  single  lot  has  been  partly  improved, 
the  portion  of  the  farm  or  lot  that  has  been  left  not  cleared,  or 
not  inclosed,  according  to  the  usual  course  and  custom  of  the 
adjoining  country,  is  deemed  to  have  been  occupied  for  the  same 
length  of  time,  as  the  part  improved  and  cultivated. 

Co.  Proo. ,  1 88,  ara'd. 

I  371.  Adverse  possession  under  claim  of  title  not  written. 

Where  there  has  been  an  actual  continued  occupation  of  prem- 
ises, under  a  claim  of  title,  exclusive  of  any  other  right,  but  not 
founded  upon  a  written  instrument,  or  a  judgment  or  decree,  the 
premises  so  actually  occupied,  and  no  others,  are  deemed  to  have 
been  held  adversely. 

Id.,  1 84. 

S  372.  Id.)  what  constisntes  it. 

For  the  purpose  of  constituting  an  adverse  possession,  by  a  per- 
son claiming  title,  not  founded  upon  a  written  instrument,  o."  a 
judgment  or  decree,  land  is  deemed  to  have  been  possessed  :ind 
occupied  in  either  of  the  following  cases,  and  no  others: 

1.  Where  it  has  been  protected  by  a  substantial  inclosure. 

2.  Where  it  has  been  usually  cultivated  or  improved* 

Id.,  1 85. 

{  373.  Relation  of  landlord  and  tenant,  as  oHectinff 
adverse  possession. 

Where  the  relation  of  landlord  and  tenant  has  existed  between 
any  persons  the  possession  of  the  tenant  is  deemed  the  possession 
of  the  landlord,  until  the  expiration  of  twenty  years  after  the 
termination  of  the  tenancy;  or,  where  there  has  been  no  written 
lease,  until  the  expiration  of  twenty  years  after  the  last  payment 
of  rent;  notwithstanding  that  the  tenant  has  acquired  another 
title,  or  has  claimed  to  hold  adversely  to  his  landlord.  But  this 
presumption  shall  not  be  made,  after  the  periods  prescribed  in 
this  section. 

Id,  1 86. 
|  374.  Rlffht  not  affected  by  descent  cast. 

The  right  of  a  person  to  the  possession  of  real  property  is  not 
impaired  or  affected,  by  a  descent  being  cast,  in  consequence  of 
the  death  of  a  person  in  possession  of  the  property. 
Id.,  1 87. 

ft  375.  Certain  disabilities  excluded  from  time  to  com- 
mence action. 

If  a  person,  who  might  maintain  an  action  to  recover  real  prop- 
erty, or  the  possession  thereof,  or  make  an  entry,  or  interpose  a 
defence  or  counterclaim,  founded  on  the  title  to  real  property,  or 
to  rents  or  services  out  of  the  same,  is  when  his  title  first  de- 
scends, or  his  cause  of  action  or  right  of  entry  first  accrues, 
either: 

1.  Within  the  age  of  twenty-one  years;  or, 

2.  Insane;  or, 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon  con- 
viction of  a  criminal  offence,  for  a  term  less  than  for  life: 

04 
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The  time  of  such  a  disability  is  not  a  part  of  the  time,  limited 
in  this  title,  for  commencing  the  action,  or  making  the  entry,  or 
interposing  the  defence  or  counterclaim;  except  that  the  time  so 
limited  cannot  be  extended  more  than  ten  years,  after  the  disa- 
bility ceases,  or  after  the  death  of  the  person  so  disabled. 

£».  Proc.,  §  88. 
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TITLE  IL 
Actions  other  than  for  the  recovery  of  real  property. 

Bee.  876.  When  satisfaction  of  judgment  presumed. 

377.  Effect   of    return    of   execution. 

878.  How  presumption  raised. 
.       379.  Limitation  of  action  to  tedeem  from  a  mortgage. 

380.  Other  periods  of  limitation. 

881.  Within   twenty   yeais. 

882.  Within  six  years. 

883.  Within   three   years. 

884.  Within  two  years. 
385.  Within   one  year. 

880.  When  cause  of  action  accrues  on  a  current  account. 

887.  Action  for  penalty,  etc.,  by  any  person  who  will  sue. 
838.  Actions  not   before  provided  for. 

888.  Actions  by  the  people  subject  to  the  same  limitations. 

890.  Actions  against  a  non-resident,  upon  a  demand  barred  by  the  law 

of  his  residence. 
390a.  Limitation  of  time  to  enforce  a  cause  of  action  arising  In  another 

state. 
391.  When  person  liable,  etc.,  dies  without  the  state. 
302.  Camo  of   action   accruing  between   the  death  of  a   testator  or   in- 

testate,  and  the  grant  of  letters. 
898.  No  limitation  of  action  on   bank  notes,  etc. 
894-  Action  against  directors,  etc.,  of  banks. 

896.  Acknowledgment  or  new  promise  must  be  in  writing. 
898    Exceptions,   as   to  perrons  under  disabilities. 

897.  Defence  or   counterclaim. 

8  :I7<I.  [Am'd,  1804.]  When  satisfaction  of  Jodgatent 
presumed. 

A  final  judgment  or  decree  for  a  sum  of  money,  or  directing: 
the  payment  of  n  sum  of  money,  heretofore  rendered  in  a  sur- 
rogate's court  of  the  State,  or  heretofore  or  hereafter  rendered, 
in  a  court  of  record  within  the  United  States,  or  elsewhere,  or 
hereafter  docketed  pursuant  to  the  provisions  of  section  thirty 
hundred  and  seventeen  of  this  act,  is  presumed  to  be  paid  and 
'  satisfied,  after  the  expiration  of  twenty  years  from  the  /time, 
when  the  party  recovering  it  was  first  entitled  to  a  mandate  to 
enforce  it.  This  presumption  is  conclusive,  except  as  against  a 
person,  who,  within  twenty  years  from  that  time,  makes  a  pay- 
ment or  acknowledges  an  indebtedness  of  some  part  of  the 
amount  recovered  by  the  judgment  or  decree,  or  his  heir  or  per- 
sonal representative,  or  a  person  whom  he  otherwise,  represents. 
Such  an  acknowledgment  must  be  in  writing,  and  signed  by  the 
person  to  be  charged  thereby. 

L.  1894,  ch.  307. 

$  377.    Effect  of  return   of  exeentlon. 

If  the  proof  of  payment,  under  the  last  section,  consists  of  the 
return  of  an  execution  partly  satisfied,  the  adverse  party  may 
show,  in  full  avoidance  of  the  effect  thereof,  that  the  alleged 
partial  satisfaction  did  not  proceed  from  a  payment  made,  or  a 
sale  of  property  claimed,  by  him  or  by  a  person  whom  he  repre- 
sents. 

fi   378.     How   presumption    rained. 

A  person  may  avail  himself  of  the  presumption  created  by  the 
last  section  but  one,  under  an  allegation  that  the  action  was 
not  commenced,  or  that  the  proceeding  ,was  not  taken,  within  the 
time  therein  limited. 

I  879.    Limitation  of  aetlon  to  redeem  from  a  mortgage. 

An  action  to  redeem  real  property  from  a  mortgage,  with  or 

without  an  account  of  rents  and  profits,  may  be  maintained  * 
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the  mortgagor,  or  thoBe  claiming  under  him,  against  the  mort- 
gagee in  possession,  or  those  claiming  under  him,  unless  he  or 
they  have  continuously  maintained  an  adverse  possession  of  the 
mortgaged  premises,  for  twenty  years  after  the  breach  of  a  con- 
dition of  the  mortgage,  or  the  non-fulfilment  of  a  covenant 
therein  contained. 

8  8SO.    Other  period*  of  limitation. 

The  following  actions  must  be  commenced  within  the  following 
periods,  after  the  cause  of  action  has  accrued. 
Co.  Proc.,  part  of  |  74,  and  5  89. 

|  381.    [Am'd,  1877.]     Within  twenty  years. 

Within  twenty  years: 

An  action  upon  a  sealed  instrument. 

But  where  the  action  is  brought  for  breach  of  a  covenant  of 
seizin,    or   against    incumbrances,    the    cause    of    action    is,    for 
the  purposes  of  this  section  only,  deemed  to  have  accrued  upon 
an  eviction,  and  not  before. 
Id.,  part  of  8  *>. 

S  383.    (Am'd,  1877,  eh.  416  and  422.]      Within  six  year*. 

Wit biu  six  years: 

1.  An  action  upon  a  contract  obligation  or  liability  express  or 
implied;     except  a  jndgment  or  sealed  instrument. 

'Z.  An  action  to  recover  upon  a  liability  created  by  statute: 
except  a  penalty  or  forfeiture.- 

3.  An  action  to  recover  damages  for  an  injury  to  property,  or  a  per- 
sonal injury;  except  in  a  case  where  a  different  period  is  exnressl/ 
prescribed  in  this  chapter.    (See  §  883,  subd.  5;  §  384,  sabd.  1.) 

4.  An  action  to  recover  a  chattel. 

5.  An  action  to  procure  a  judgment,  other  than  for  a  sum  of 
money,  on  the  ground  of  fraud,  in  a  case  which,  on  the  thirty- 
first  day  of  December,  1840,  was  cognizable  by  the  court  of  chan- 
cery. The  cause  of  action,  in  such  a  case,  is  not  deemed  to  have 
accrued,  until  the' discovery,  by  the  plaintiff,  or  the  person  under 
whom  he  claims,  of  the  facts  constituting  the  fraud. 

G.  An  action  to  establish  a  will.  Where  the  will  has  been  lost, 
concealed,  or  destroyed,  the  cause  of  action  is  not  deemed  to 
have  accrued,  until  the  discovery,  by  the  plaintiff,  or  the  person 
under  whom  he  claims,  of  the  facts  upon  which  its  validity  de- 
pends. 

7..  [Am'd,  1884.]  •  An  action  upon  a  judgment  or  decree,  ren- 
dered in  a  court  not  of  record,  except  where  a  transcript  shall 
be  filed,  pursuant  to  section  thirty  hundred  and  seventeen  of 
this  act,  and,  also,  except  a  decree  heretofore  rendered  in  a  surro- 
gate's court  of  the  State.  The  cause  of  action,  in  such  a  case,  is 
deemed  to  have  accrued  when  final  judgment  was  rendered. 

L.  1894,  en.  807. 

}  383.    [Am'd,  1877.]     Within   three  years. 

Within  three  years: 

1.  An  action  against  a  sheriff,  coroner,  constable,  or  other  offi- 
cer, for  the  non-payment  of  money  collected  upon  an  execution. 

2.  An  action  against  a  constable,  upon  any  other  liability  in- 
curred by  him,  by  doing  an  act  in  his  official  capacity,  or  by  the 
omission  of  an  official  duty;  exoept  an  escape. 
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3.  An  action  upon  a  statute,  for  a  penalty  or  forfeiture,  where 
the  action  is  given  to  the  person  aggrieved,  or  to  that  person  and 
the  people  of  the  State,  except  where  the  statute  imposing  it  pre- 
scribes a  different  limitation, 

4.  An  action  against  an  executor,  administrator,  or  receiver, 
or  against  the  trustee  of  an  insolvent  debtor,  appointed,  as  pre- 
scribed by  law,  in  a  special  proceeding  instituted  in  a  court  or 
before  a  judge,  brought  to  recover  a  chattel,  or  damages  for  tak- 
ing, detaining,  or  injuring  personal  property,  by  the  defendant,  or 
the  person  whom  he  represents. 

5.  An  action  to  recover  damages  for  a  personal  injury t  resulting 
from  negligence. 

Substitute  for  Co.  Proc,  {  92;  L.  1886,  cb.  572;  L.  1880,  cb.  440;  I*  1902, 
«b.  600,  S  2. 
$  384.   [Am'd,  1896,  lOOO.]     Within  two  year*. 

Within  two  years: 

1.  An  action  to  recover  damages  for  libel,  slander,  assault 
battery,  seduction,  criminal  conversation,  false  imprisonment 
malicious  prosecution  or  malpractice. 

2.  An  action  upon  a  statute,  for  a  forfeiture  or  penalty  to  the 
people  of  the  State. 

Co.  Proc.,  fi  93,  am'd.  See  post,  §  1902.  L.  1896,  ch,  386;  L.  1900,  ch. 
117.     Id  effect  Sept.  1.  1900. 

g   l\sr>.    Within   one   year. 

Within  one  year: 

1.  An  action  against  a  sheriff  or  coroner,  upon  a  liability  in- 
curred by  him,  by  doing  an  act  in  his  ofheial  capacity,  or  by 
the  omission  of  an  official  duty;  except  the  non-payment  of  money 
collect  m1  upon   an  execution. 

2.  An  action  against  any  other  officer,  for  the  escape  of  a 
prisoner,  arrested  or  imprisoned  by  virtue  of  a  civil  mandate. 

Substitute  for  Go.  Proc.,  §  94.      See  1  R.  S.  772,  f  3;  L.  1002,  cb.  000,  %  2. 

£  386.  When  cause  of  action  accrue*  on  a  current 
account. 

In  an  action  brought  to  recover  a  balance  due  upon  a  mutual, 
open,  and  current  account,  where  there  have  been  reciprocal  de- 
mands between  the  parties,  the  cause  of  action  is  deemed  to  have 
accrued  from  the  time  of  the  last  item,  proved  in  the  account  oa 
either  side. 

Co.    Proc,    §    96. 

§  387.  Action  for  penalty,  etc.,  by  any  person  who 
will  sue. 

An  action  upon  a  statute  for  a  penalty  or  forfeiture,  given 
wholly  or  partly  to  any  person  who  will  prosecute  for  the  same, 
must  be  commenced  within  one  year  after  the  commission  of  the 
offence;  and  if  the  action  is  not  commenced  within  the  year  by  a 
private  person,  it  may  be  commenced  within  two  years  there- 
after, in  behalf  of  the  people  of  the  State,  by  the  attorney -Ken- 
era  1,  or  the  district-attorney  of  the  county  where  the  offence  was 
committed. 

Id.,   S   86* 

}  38$.    Actions  not  before  provided  for. 

An  action,  the  limitation  of  w)iich  is  not  specially  prescribed  in 
this  or  the  lust  title,  must  be  commenced  withip  ten  years  after 
the  cause  ot  action  accrues. 
Id.,    §  97.      See  |  1973. 
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I  390ft.    Action*  by  the  people  subject  <•  tike  same  limltn- 

ttOlM. 

The  limitations,  prescribed   in  this  title,   apply  alike  to  ac- 
tions brought  in  the  name  of  the  people  of  the^ State,  or  for  their 
benefit,  and  to  actions  by  private  persons. 
Cto.  Proe.,  |  S8. 

|  3(k>.  [Am'd.  1910.]  Action  aa*ainst  a  nonresident,  upon 
i  demand  barred  by  the  law  of  hln  residence. 

Where  a  cause  of  action,  which  does  not  involve  the  title  to 
or  possession  of  real  property  within  the  state,  accrues  against 
a  person,  whti  is  not  then  a  resident  of  the  state,  an  action 
cannot  be  brought  thereon  in  a  court  of  the  state,  against  him 
or  his  personal  representative,  after  the  expiration  of  the  time, 
limited,  by  the  laws  of  his  residence,  for  bringing  a  like  actiou, 

Srovided  that  if  the  limitation  of  the  time  fixed  by  the  laws  of 
is  residence  for  bringing  such  action  be  less  than  the  time 
fixed  by  the  laws  of  this  state  for  a  like  action,  the  limitation 
fixed  by  the  laws  of  this  state  shall  apply.  This  section  shall 
not  apply  to  a  case  in  which  a  person  is  entitled,  when  this 
section  as  amended  takes  effect,  to  commence  such  action,  where 
be  commences  the  same  before  the  expiration  of  six  months 
after  this  section  as  amended  takes  effect;  in  which  case  the 
provisions  of  law  applicable  thereto  immediately  before  this 
section  as  amended  takes  effect  shall  continue  to  be  so  appli- 
cable, notwithstanding  the  repeal  thereof. 

Am'd   by   L.    1916,    ch.    536,    in     effect   May   13,    1916. 

f390-a»  [Added,  1902.]  Limitation  of  time  to  enforce  a 
cause  of  action  arising;  in  another   state. 

Where  a  cause  of  action  arises  outside  of  this  state,  an  action 
cannot  be  brought,  in  a  court  of  this  state,  to  .enforce  said  causi 
of  action,  after  the  expiration  of  the  time  limited  by  the  laws  oi 
the  state  or  country  where  the  cause  of  action  arose,  for  bringing 
an  action  upon  said  cause  of  action,  except  where  the  cause  of 
action' originally  accrued  in  favor  of  a  resident  of  this  state. 
Xothing  in  this  act  contained  shall  affect  any  pending  action  or 
proceeding. 

L.  1902,  ch.  193.    In  effect  Sept.  1,  1902. 

1391.  [Am'd,  1877.]  When  person  liable,  etc.,  dies  with- 
out the  State. 

If  a  person,  against  whom  a  cause  of  action  exists,  dies  without 
the  State,  the  time  which  elapses  between  his  death,  and  the  ex- 
piration of  eighteen  months  after  the  issuing,  within  the  State, 
of  letters  testamentary  or  letters  of  administration,  Is  not  a  part 
of  the  time  limited  for  the  commencement  of  an  action  therefor. 
against  his  executor  or  administrator.  \ 

1392.  [Am'd,  1877.]  Canne  of  action  accruing?  between 
the  death  of  a  testator  or  Intestate,  and  the  errant  of 
letters. 

For  the  purpose  of  computing  the  time,  within  which  an  action 
nist  be  commenced  in  ft  court  of  the  State,  by  an  executor  or 
administrator,  to  recover  personal  property,  taken  after  the  death 
of  a  testator  or  intestate,  and  before  the  issuing  of  letters  testa- 
mentary or  letters  of  administration;  or  to  recover  damages  for 
taking,  detaining,  or  injuring  personal  property  within  the  same 
period;  the  letters  are  deemed  to  have  been  issued,  within  six 
years  after  the  death  of  the  testator  or  intestate.  "But  where 
an  action  is  barred  by  this  section,  any  of  the  next  of  kin,  lega- 
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it  might  have  been  founded,  was  within  the  age  of  twenty-one 
years,  or  insane,  or  imprisoned  on  a  criminal  charge,  may,  within 
fivi  years  after  the  cessation  of  such  a  disability,  maintain  an 
action  to  recover  damages  by  reason  thereof:  in  which  he  may 
recover  such  sum,  or  the  value  of  such  property,  as  he  would  have 
received  upon  the  final  distribution  of  the  estate,  if  an  action  had 
been  seasonably  commenced  by  the  executor  or  administrator. 

I  303.  No  limitation  a^  Action  on  bank  notes,  etc. 

This  chapter  does  not  ai*«*ct  an  action  to  enforce  the  payment 
of  a  bill,  note,  or  other  evidence  of  debt  issued  by  a  moneyed  cor- 
poration, or  issued  or  put  in  circulation  as  money. 

Co.  Proc.,  §  108. 

{304.  [Am'd>  1877,  1897.]  Action  against  directors,  etc., 
of  banks. 

This  chapter  does  not  affect  an  action  against  a  director  or 
stockholder  of  a  moneyed  corporation,  or  banking  association,  to 
recover  a  penalty  or  forfeiture  imposed,  or  to  enforce  a  liability 
created  by  the  common  law  or  by  statute;  but  such  an  action 
must  be  brought  within  three  years  after  the  cause  of  action  ha* 
accrued. 

Co.  Proc,  f  100,  am'd;  L.  1897,  ch.  281.    In  effect  September  1,  1*97. 

8  395.  Acknowledgment  or  new  promise  mast  be  In 
writing. 

An  acknowledgment  or  promise  contained  in  a  writing,  signed 
by  the  party  to  be  charged  thereby,  is  the  only  competent  evi- 
dence of  a  new  or  continuing  contract,  whereby  to  take  a  case 
out  of  the  operation  of  this  title.  But  this  section  does  not  alter 
the  effect  of  a  payment  of  principal  or  interest. 

id.,  8  no. 

8  R9G.  Exceptions,  an  to  persons  nnder  disabilities. 

If  a  person,  entitled  to  maintain  an  action  specified  in  this  title, 
except  for  a  penalty  or  forfeiture,  or  against  a  sheriff  or  other 
officer  for  an  escape,  is,  at  the  time  when  the  cause  of  action 
accrues,  either: 

1.  Within  the  age  of  twenty-one  years;  or, 

2.  Insane;  or, 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon  con- 
viction of  a  criminal  offence,  for  a  term  less  than  for  life; 

The  time  of  such  a  disability  is  not  a  part  of  the  time  limited 
in  this  title  for  commencing  the  action;  except  that  the  time  so 
limited  cannot  be  extended  more  than  five  years  by  any  such  dis- 
ability, except  infancy;  or  in  any  case,  more  than  one  year  after 
the  disability  ceases. 

id.,  8  101. 

8  397.  Defence  or  counterclaim. 

A  cause  of  action,  upon  which  an  action  cannot  be  maintained, 
as  prescribed  in  this  title,  cannot  be  effectually  interposed  as  a 
defence  or  counterclaim. 

TO 
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TITLE  ILL 
General  provisions. 

•ee.  388.  When  action  deemed  to  be  commenced. 

389.  Attempt  to  commence  action  in  a  court  of  record. 
■WO.  Id.;  In  a  couit  not  of  lecord. 

401.  Exception,  when  defendant   is  without  the  State. 

402.  Id.;  when  a  person  entitled,  etc.,  dies  before  limitation  expires. 

403.  In.:  when  a  person  liable,  etc.,  dies  within  the  State. 

404.  In  suits  by  aliens,  time  of  disability  In  case  of  war  to  be  deducted. 

405.  Provision   where  judgment  has  been   reversed. 
40C.  Stay   by  injunction,   etc.,   to  be  deducted. 

407.  Certain  actions  by  a  principal,  for  misconduct  of  an  agent,  etc. 
4**8.  Disability  mi:ft  e^ist  when  right  accrues. 

408.  If  several  disabilities,   no  limitation  until  all  removed. 

4J0.  l'ru vision  when  the  action  cannot  be  maintained  without  a  demand. 

411.  1'mvlslon  in  case  of  submission  to  arbitration. 

412.  Provision  when  action  Is  discontinued,   etc.,   after  answer. 

413.  How  objection   taken,   under  this  chapter. 

414.  Cases  to  which  this  chapter  applies. 

415.  Mode  of  computing  periods  of  limitation. 

f  3fl£.  [Vm'd,  1877.]  Wlien  action  deemed  to  be  com- 
menced. 

An  action  is  commenced  against  a  defendant,  within  the 
meaning  of  any  provision  of  this  act,  which  limits  the  time  for 
commencing  an  action,  when  the  summons  is  served  on  him;  or 
on  a  co-defendant  who  is  a  joint  contractor,  or  otherwise  united 
in  interest  with  him. 

Co.   Proc.,   f  08,   am'd. 

f  3fK>.    Attempt  to  commence  notion  In  a  court  of  record. 

An  attempt  to  commence  an  action,  in  a  court  of  record,  is 
eqniralent  to  the  commencement  thereof  against  each  defendant, 
within  the  meaning  of  each  provision  of  this  act,  whioh  limirn 
the  time  for  commencing  an  action,  when  the  summons  ia 
delivered,  with  the  intent  that  it  shall  he  actually  served,  to 
the  sheriff,  or,  where  the  sheriff  is  a  party,  to  a  coroner  of  the 
county,  in  which  that  defendant,  or  one  of  two  or  more  co- 
defendants,  who  are  joint  contractors,  or  otherwise  united  in 
interest  with  him,  resides  or  last  resided;  or,  if  the  defendant 
is  a  corporation,  to  a  like  officer  of  the  county,  in  which  it  ia 
established  by  law,  or  wherein  its  general  business  is  or  was 
lust  transacted,  or  wherein  it  keeps,  or  last  kept,  an  office  for 
the  transaction  of  business.  But  in  order  to  entitle  a  plaintiff 
to  the  benefit  of  this  section,  the  delivery  of  the  summons  to  an 
officer  must  be  followed,  within  sixty  days  after  the  expiration 
of  the  time  limited  for  the  actual  commencement  of  the  action,  4 

by  personal  service  thereof  upon  the  defendant  sought  to  be 
charged,  or  by  the  first  publication  of  the  summons,  as  against 
that  defendant,  pursuant  to  an  order  for  service  upon  him  in 
that  manner. 

Id.,  part  of  f  09,  am'd. 

S  400.    Id.  j  In  a  coort  not  of  record. 

The  last  section,  excluding  the  provision  requiring  a  publica- 
tion or  service  of  the  summons  within  sixty  days,  applies  to 
an  attempt  to  commence  an  action,  in  a  court  not  of  record, 
where  the  summons  is  delivered  to  an  officer  authorized  to  serve 
the  same,  within  the  city  or  town,  wherein  the  person  resides 
or  the  corporation  is  located,  as  specified  in  that  section;  pro* 
Tided  that  actual  service  thereof  is  made  with  due  diligence. 
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*S  401.  [Am'd,  1888,  1886.]  Exception,  when  defendant  is 
without   the  State. 

If,  when  the  cause  of  action  accrues  against  a  person,  he  i* 
without  the  State,  the  action  may  be  commenced  within  the 
time  limited  therefor,  after  his  return  into  the  State.  If,  after 
a  cause  of  action  has  accrued  against  a  person,  he  departs  from 
the  State,  and  remains  continuously  absent  therefrom  for  the 
space  of  one  year  or  more,  or  if,  without  the  knowledge  of  the 
person  entitled  to  maintain  the  action,  he  resides  within  the  State 
under  a  false  name,  the  time  of  his  absence  or  of  such  residence 
within  the  State  und?r  such  false  name  is  not  a  part  of  the 
time,  limited  for  the  commencement  of  the  action.  But  this 
section  docs  not  apply,  while  a  designation,  made  as  prescribed 
in  section  fouf  hundred  and  thirty,  or  in  subdivision  second  of 
section  four  hundred  and  thirty-two,  of  this  act,  remains  in  force. 

Co.  Proc,  |  100,  am'd;  L.  1868,  ch.  408;  L.  1890,  ch.  €65.  In  effect  Sept. 
1,  lb96.    See  ante,  £  390. 

§  402.  Id.;  when  a  person  entitled,  etc.,  dies  before  lim- 
itation   expire*. 

If  a  person,  entitled  to  maintain  an  action,  dies  before  the 
expiration  of  the  time  limited  for  the  commencement  thereof, 
and  the  cause  of  action  survives,  an  action  may  be  commenced 
by  his  representative,  after  the  expiration  of  that  time,  and 
within  cne  year  after  his  death.  * 

Id.,    ft   102,   am'd. 

§  403.  [Am'd,  1891,  1896.]  Id.;  when  a  person  liable,  dies 
within    the    State. 

The  term  of  eighteen  months  after  the  death,  within  this  state, 
of  a  person  against  whom  a  cause  of  action  exists,  or  of  a 
person  who  shall  have  died  within  sixty  days  after  an  attempt 
shall  have  btfii  made  to  commence  an  action  against  him  pur- 
suant to  the  provisions  of  section  three  hundred  aud  ninety-nine 
of  this  act,  is  not  a  part  of  the  time  limited  for  the  commence- 
ment of  an  action  against  his  executor  or  administrator.  If 
letters  testamentary  or  letters  of  administration  upon  his  estate 
are  not  issued,  within  this  state,  at  least  six  months  before  the 
expiration  of  the  time  to  bring  the  action,  as  extended  by  the 
foregoing  provision  of  this  section,  the  term  of  one  year  aft»*r 
such  letters  are  issued  is  not  a  part  of  the  time  limited  for  the 
commencement  of  such  an  action.  The  time  during  which  an 
action  is  pending  in  a  court  of  record  between  a  person  or  per- 
sons and  an  executor  or  administrator,  wherein  the  person  or 
persons  claim  to  recover  from  the  executor  or  administrator  any 
money  or  other  property  claimed  \)y  said  executor  or  admin- 
istrator to  belong  to  the  estate  of  the  decedent,  or  is  embraced 
in  the  inventory  of  the  assets  of  said  decedent's  estate,  is  not  a 
part  of  the  time  limited  for  the  commencement  of  an  action 
against  an  executor  or  administrator,  for  a  claim  against  the 
estate  of  the  decedent  until  the  final  determination  of  the  action 
brought  to  recover  said  or  other  property  claimed  by  said  execu- 
tor or  administrator  to  belong  to  said  decedent's  estate: 

1.  Where  the  claim  against  the  estate  of  the  decedent  is 
liquidated  by  the  recovery  of  a  judgment  thereon  against  an 
executor  or  "administrator  in  an  action  in  a  court  of  record  or 
under  section  twenty-seven  hundred  and  eighteen  of  this  code, 
after  trial   on   the  merits. 


♦  Bee   ante,    §    300. 
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2.  Where  n  legatee  brings  an  action,  or  institutes  a  proceeding, 
against  an  executor  or  administrator  with  the  will  annexed,  to 
euforce   the   payment  of   a   legacy. 

L.  l«n.  ch.  70;  L,  1896,  cl*.  807.    In  effect  May  26,  ;8Q6. 

I  404.  In  aujt*  by  aliens,  time  off  di«ablllty  In  cane  off 
irir  to  lie   deducted. 

Where  a  person  is  disabled  to  sue  in  the  courts  of  the  State, 
by  reason  of  either  party  being  an  alien  subject  or  citizen  of  a 
country,  nt  war  with  the  United  Stales,  the  time  of  the  continu- 
ance of  the  disability  is  not  a  part  of  the  time  limited  for  the 
common  cement  of  the  action. 

Co.  Proc.,  §  103,  am'd. 

5  405.     Provision   where   jntffrnvent   haft  been   reversed. 

It  an  action  Is  commenced  within  the  time  limited  therefor. 
afcd  a  judgment  therein  is  reversed  on  appeal,  without  awarding 
a  new  trial,  or  the  action  is  terminated  in  any  other  manner 
th.m  by  a  voluntary  discontinuance,  a  dismissal  of  the  complaint 
for  neglect  to  prosecute  the  action,  or  a  final  judgmeut  udoii 
the  merits:  the  plaintiff,  or,  if  he  dies,  and  the  cause  of  action 
survives,  his  representative,  may  commence  i\  new  action  for 
the  same  cause,  after  the  expiration  of  the  time  so  limited,  and 
within  ohe  year  nfter  such  a  reversal  or  termination. 

Id.,  |  104. 

f  446.    Stay  by  Injunction,   etc.,  to  he  deducted. 

Wher«  the  commencement  of  an  action  has  been  stayed  by 
in  junction,  or  other  order  of  a  court  or  judge,  or  by  statutory 
prohibition,  the  time  of  the  continuance  of  the  stay  is  not  a 
part  of  the  time,  limited  for  the  commencement  of  the  action. 

Id..  {  105,  am'd.     See  {  1923. 

|  407.  Certain  action*  by  n  principal,  for  misconduct 
of  an  njpent,  etc. 

Wnere  an  injury  results  from  the  act  or  omission  of  a  deputy 
or  agent,  the  time,  within  which  an  action  to  recover  damages 
by  reason  thereof,  must  be  commenced  by  the  principal,  against 
the  deputy  or  agent,  must  be  computed  from  the  time,  when  a 
judgment  against  the  principal,  for  the*  act  or  omission,  is  first 
recovered  by  the  aggrieved  person:  and  a  subsequent  reversal 
or  setting  aside  of  the  judgment  does  not  extend  the  time. 

}  408.     Disability   nmst   cxint  when   rltcht  nccrue*. 

A  person  cannot  avail  himself  of  a  disability,  unless  it  existed  j 

when  his  right  of  action  or  of  entry  accrued.  •  i 

Go.  Pvoe.,   |  108,   am'd. 

|   400.     Iff    nevcrnl    dlatnbllltleM,    no    limitation    nntll    all 

removed. 

Where  two  or  more  disabilities  co-exist,  when  the  right  of 
action  or  of  entry  accrues,  the  limitation  does  not  attach,  until 
all  are   removed. 

Id.,    |    107.    am'd. 

I  4 lO.  Provision  when  the  action  cannot  be  maintained 
without   a   demand. 

Where  a  right  exists,  but  a  demand  is  necessary  to  entitle  a 
penum  to  maintain  an  action,  the  time,  within  which  the  uction 
mnet  be  commenced,  must  be  computed  from  the  time,  when  the 
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-ight  to  make  the  demand  is  complete;  except  in  one  of  the 
olio  wing  cases: 

1.  "  Where  the  right  grows  out  of  the  receipt  or  detention  of 
money  or  property,  by  an  agent,  trustee,  attorney,  or  other  per- 
son acting  in  a  fiduciary  capacity,  the  time  must  be  computed 
from  the  time,  when  the  person,  having  the  right  to  make  the 
demand,  has  actual  knowledge  of  the  facts,  upon  which  that 
right  depends. 

2.  Where  there  was  a  deposit  of  money,  not  to  be  repaid  at 
a  fixed  time,  but  only  upon  a  special  demand,  or  a  delivery  of 
personal  property,  not  to  be  returned,  specifically  or  in  kind, 
at  a  fixed  time  or  upon  a  fixed  contingency,  the  time  must  be 
computed  from  the  demand. 

|411.  Provision  In  case  of  snbmlmlon  to  arbitration. 

Where  the  persons,  who  might  be  adverse  parties  in  an  action, 
have  entered  into  a  written  agreement  to  submit  to  arbitration, 
or  to  refer  the  cause  of  action,  or  a  controversy  in  which  it 
might  be  available,  or  have  entered  into  a  written  submission 
thereof  to  arbitrators;  and  before  an  award,  or  other  determina- 
tion thereupon,  the  agreement  or  submission  is  revoked,  so  as 
to  render  it  ineffectual,  by  the  death  of  either  party  thereto,  or 
by  the  act  of  the  person  against  whom  the  action  might  have 
been  brought;  or  tte  execution  thereof,  or  the  remedy  upon  an 
award  or  other  determination  thereunder,  is  stayed  by  injunc- 
tion, or  other  order  procured  by  him  from  a  competent  court  or 
judge;  the  time 'which  has  elapsed,  between  the  entering  into 
the  written  submission  or  agreement,  and  the  revocation  thereof, 
or  the  expiration  of  the  stay,  is  not  a  part  of  the  time,  limited 
for  the  commencement  of  the  action. 

S    412.     Provision    when    action    la    discontinued,    etc., 
after  answer. 

Where  a  defendant  in  an  action  has  interposed  an  answer,  in 
support  of  which  he  would  be  entitled  to  rely,  at  the  trial,  upon 
a  defence  or  counterclaim  then  existing  in  his  favor,  the 
remedy  upon  which  at  the  time  of  the  commencement  of  the 
action,  was  not  barred  by  the  provisions  of  this  chapter;  and 
the  complaint  is  dismissed,  or  the  action  is  discontinued,  or 
abates  in  consequence  of  the  plaintiff's  death;  the  time  which 
intervened,  between  the  commencement  and  the  termination 
of  the  action,  is  not  a  part  of  the  time,  limited  for  the  commence- 
ment of  an  action  by  the  defendant,  to  recover  for  the  cause 
of  action  so  interposed  as  a  defence,  or  to  interpose  the  same 
defence  In  another  action  brought  by  the  same  plaintiff,  or  a 
person  deriving  title  from  or  under  him. 

f   413.     How    objection    taken,   nnder   this    chapter. 

The  objection,  that  the  action  was  not  commenced  within  the 
time  limited,  can  be  taken  only  by  answer.  The  corresponding 
objection  to  a  defence  or  counterclaim  can  be  taken  only  by 
reply;  except  where  a  reply  is  not  required,  in  order  to  enable 
the  plaintiff  to  raise  an  issue  of  fact,  upon  an  allegation  con- 
tained in  the  answer. 

Co.   Proc,   part  of  f  74. 

S  414.    Cases  to  which   this  chapter  applies. 

The  provisions  of  this  chapter  apply,  and  constitute  the  only 
rules  of  limitation  applicable,  to  a  civil  action  or  special  pro- 
ceeding, except  in  one  of  the  following  cases: 
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1.  A  csrse,  where  a  different  limitation  is  specially  prescribed 
by  law,  or  a  shorter  limitation  is  prescribed  by  the  written 
contract  of  the  parties. 

2.  A  cause  of  action  or  a  defence  which  accrued  before  the 
first  day  of  July,  1848.  The  statutes  then  in  force  govern,  with 
respect  to  such  a  cause  of  action  or  defence. 

3.  A  case,  not  included  in  the  last  subdivision,  in  which  a 
person  is  entitled,  when  this  act  takes  effect,  to  commence  nn 
action,  or  to  institute  a  special  proceeding,  or  to  take  nny  pro- 
ceeding' therein,  or  to  pursue  a  remedy  upon  a  judgment,  where 
he  commences,  institutes,  or  otherwise  resorts  to  the  sam<>, 
before  the  expiration  of  two  years  after  this  act  takes  effect; 
in  either  of  which  cases,  the  provisions  of  law  applicable  thereto, 
immediately  before  this  act  takes  effect,  continue  to  be  so  appli- 
cable, notwithstanding  the  repeal  thereof. 

4.  A  case,  where  the  time  to  commence  an  action  has  expired, 
when  this  act  takes  effect. 

The  word,  "  action",  contained  in  this  chapter,  is  to  be  con- 
strued, when  it  is  necessary  so  to  do,  as  including  a  special  pro- 
ceeding, or  any  proceeding  therein,  or  in  an  action. 

|  415.  Mode  of  computing  period*  of  limitation. 

The  periods  of  limitation,  prescribed  by  this  chapter,  except 
as  otherwise  specially  prescribed  therein,  must  be  computed 
from  the  time  of  the  accruing  of  the  right  to  relief  by  action, 
special  proceeding,  defence,  or  otherwise,  as  the  case  require*. 
to  the  time  when  the  claim  to  that  relief  is  actually  interposed 
by  the  party,  as  a  plaintiff  or  a  defendant,  in  the  particular 
action  or  special  proceeding. 
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CHAPTER  V. 
Commencement  of  and  Parties  to  an  Action. 

VITl.E   I.— Commencement  of  an  Action. 
TITLE  II.  -  Parties  to  an  Actio*. 

TITLE  I. 

Commencement  of  an  fiction. 

Article  1.  The  summons  and  accompanying  papers;  personal  service  tnertafl 
appearance    of    the   defendant. 
2.  Substitutes  for  personal  service  In  special  QMS*. 

article:  first. 

The  summons  and  accompanying  papers;  personal  service  thereof; 

appearance  of  the  defendant. 

Bsc.  416.  Action   to  be  commenced  by  summons;  time  W&M  Gem*  acquire* 

jurisdiction. 

417.  Requisites  of   summons. 

418.  Form  of  summons. 

419.  Service  of  copy  complaint  or  notice  with  summons;  consequent*  ft* 

failure. 

420.  Cases  where  such  service  must  be  made. 

421.  Appearance    of    defendant. 

422.  When  defendant  must   answer  before  time  to  appear  expired. 

423.  Notice  of  no  personal  claim;  effect  of  service  thereof. 

424.  Kffect  of  voluntary  appearance. 

425.  Summons;    when   and   by   whom   served.    Sheriff's   duty. 

420.  How   pergonal   service  of  summons  made  upon  a  natural  person. 
427,  428.  Id.:  In  certain  cases  of  Infancy,  or  lunacy,  etc.,  not  judicially 
declared. 

429.  Id.;   when  delivery  of  copy  tc  lunatic  dispensed  with. 

430.  Designation,   by  a   lesldent,  of  a  person  upon  whom  to  serve  a  sum- 

mons during  his  absence,*   effect  and  revocation  thereof. 

431.  How  personal  service  of  summons  made  upon  a  domestic  corporation. 

482.  Id.:    upon   a   foreign    corporation. 

483.  Service  of  process,   etc.,   to  commence  a   special  proceeding. 
434.  Proof  of  service  of  suumous,  etc.;  how  made. 

i  410.  Action  to  be  commenced  by  nummoni;  time  when 
court    acquire!    Jurisdiction. 

A  civil  notion  is  commenced  by  the  service  of  a  summons. 
But  from  the  time  of  the  granting  of  a  provisional  remedy,  the 
court  acquire*  jurisdiction,  and  has  control  of  all  the  subsequent 
proceedings.  Nevertheless,  jurisdiction  thus  acquired  is  condi 
tional,  and  liable  to  be  divested,  in  a  case  where  the  jurisdiction 
of  the  court  is  made  dependent,  by  a  special  provision  of  law 
upon  some  act,  to  be  done  after  the  granting  of  the  provisions 
remedy. 

Co.  Proc,  part  of  §  127,  and  Id.,   5  139. 

9  417.   [Am'd,  1S7&.J     RequlttlteA   of  Rummoni, 

Th".  summons  must  contain  the  title  of  the  action,  specifying 
the  court  in  which  the  action  is  brought,  the  names  of  the  par- 
ties to  the  action,  and.  if  it  is  brought  in  the  supreme  court,  the 
panic  of  the  county  in  winch  the  plaintiff  desires  the  trial:  aud 
it  must  no  subscribed  by  the  plaintiff's  attorney;  who  must  add 
to  his  signature  his  office  addrvss.  specifying  a  place  within  the 
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State  where  there  is  a  post-office.     If  in  a  city,  he  must  add  the 
street,  and  the  street  number,  if  any,  or  other  suitable  designa- 
tion of  the  particular  locality. 
Co.  Proc.,    {    128,    remodelled.    See   ante,    {   55. 

J  418.    [Ara'd,  1877.]       Form  of  summon*. 

The  summons,  exclusive  of  the  title  of  the  action  and  the  su In- 
scription, must  be  substantially  in  the  following  form,  the  blanks 
being  properly  filled: 

**To  the  a  bo  ye  named  defendant:  You  are  hereby  suinmo'ued 
to  answer  the  complaint  in  this  action,  and  to  serve  a  copy  of 
your  answer  on  the  plaintiffs  attorney  within  twenty  days  after 
the  service  of  this  summons,  exclusive  of  the  day  of  service; 
and  in  case  of  your  failure  to  appear  or  answer,  judgment  will 
be  taken  against  you  by  default,  for  the  relief  demanded  In 
the  complaint.     Dated  ." 

The  summons  lis  deemed  the  mandate  of  the  court. 
See  Co.  Proc,  5  129. 

|  41 D.  [Aau'dy  1879.1  Service  of  copy  complaint  or  notice 
with   summon*;'  consequence   of  failure. 

A  copy  of  the  complaint  may  be  served  with  the  snmmdns. 
If  a  copy  of  the  complaint  is  not  served  with  the  summons,  the 
plain  tin!  cannot  take  judgment  by  default  without  application  to 
the  court,  unless  either  the  defendant  appears,  or  by  a  notice 
Is  served  with  the  summons,  stating  the  sum  of  money  for  which 
judgment  will  be  taken,  and  the  case  is  one  embraced  in  the 
next  section. 

Id.    Bee  post,   I  1212,  and  }f  422,  479. 

|  420.  [Am'd,  1877.]  Cases  where  such  service  must  be 
made. 

Judgment  may  be  taken  without  application  to, the  court,  where 
the  complaint  sets  forth  one  or  more  causes  of  action,  each  con- 
sisting of  the  breach  of  an  express  contract  to  pay,  absolutely 
of  upon  a  contingency,  a  sum  or  sums  of  money,  fixed  by  the 
terms  of  the  contract,  or  capahl?  of  being  ascertained  therefrom, 
by  computation  only;  or  an  express  or  implied  contract  to  pay 
money  received  v>r  disbursed,  or  the  value  of  property  delivered, 
or  of  services  rendered  by,  to,  or  for  the  use  of.  the  defendant 
or  a  third  person;  and  thereupon  demands  judgment  for  a  sum 
of  money  only.  This  section  includes  n  c.*ise,  where  the  breach 
of  the  contract,  set  forth  in  the  complaint,  is  only  partial;  or  * 

where  the  complaint  shows  that  the  amount  of  the  plaintiff's  * 

demand  has  been   reduced  by  payment,   counterclaim,   or  other  ; 

credit. 

Id.    Sec  post,   fi  1212.  \j 

|  421.    Annfsrnnve  of  defendant. 

The  defendant's  appearance  must  bo  made  by  serving  upon 
the  plaintiff's ,  attdrney ,  within  twenty  days  after  service  of  the 
euntmons,  exclusive  of  the  day  of  service,  a  notice  of  appearance, 
or  a  copy  of  a  demurrer  or  of  an  answer.  A  notice  or  pleading, 
•o  served,  must  be  subscribed  by  the  defendant's  attorney,  who 
must  add  to  his  signature  his  office  address,  with  the  partieulars 
prescribed  in  section  417  of  this  act,  concerning  the  otlice  address 
of  the  plaintiff's  attorney. 
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$  422.   [Am'd,  18"  7.]    When  defendant  munt  answer  before 
time  to  appear  expires. 

A  defendant,  upon  whom  the  plaintiff  has  served,  with  the 
summons,  a  copy  of  the  complaint,  must  serve  a  copy  of  his 
demurrer  or  answer  upon  the  plaintiff's  attorney,  before  the 
expiration  of  the  time,  within  which  the  summons  requires  him 
to  answer.  If  a  copy  of  the  complaint  is  not  so  served,  c  nctici.' 
of  appearance  entitles  him  only  to  notice  of  the  subsequent  pro- 
ceedings, unless  within  the  same  time  he  demands  the  service 
of  a  copy  of  the  complaint  as  prescribed  In  section  four  hundred 
nnd  seventy-nine  of  this  act. 
Bee  Co.  Proc.,  fS  180  and  148.       See  H  419.  479. 

§  423.  FAni'd,  1877.]  Notice  of  no  personal  claim;  effect 
of   service    thereof. 

Where  a  personal  claim  is  not  made  against  a  defendant,  a 
notice,  subscribed  by  the  plaintiffs  attorney,  setting  forth  the 
general  object  of  the  action,  a  brief  description  of  the  property 
affected  by  it,  if  it  affects  specific  real  or  personal  property, 
and  that  a  personal  claim  is  not  made  against  him,  may  be 
served  with  the  summons.  If  the  defendant  to  -served,  unreason- 
ably defends  the  action,  costs  may  be  awarded  against  him. 

Id.,  {  181. 

§  -124.    Effect  of  voluntary  appearance. 

A  voluntary  general  appearance  of  the  defendant  Is  equivalent 
to  personal  service  of  the  summons  upon  him. 

Id.,  part  of  |  189. 

§  425.  Summon* |  when  and  by  whom  served*  Sheriff'* 
duty. 

The  summons  may  be  served  by  any  person,  other  than  a  party 
to  the  action,  except  where  it  is  otherwise  specially  prescribed  by 
law.  The  plaintiff's  attorney  may,  by  an  indorsement  ou  the 
summons,  fix  a  time  within  which  the  service  thereof 
must  be  made:  in  that  case,  the  service  cannot  be  made  after- 
wards. Where  a  summons  is  delivered  for  service  to  the  sheriff 
of  the  county,  wherein  the  defendant  is  found,  the  sheriff  mubt 
serve  it,  and  return  it,  wit?:  proof  of  service,  to  the  plaintiff's 
attorney,  with  reasonable  diligence. 

Id.,  f  133,  am'd.     See  £  1896. 

I  426.  [Am'd,  1879,  1013.]  How  personal  service  of  Ham- 
mom  made  upon  a  natural  person. 

Personal  service  of  the  summons  upon  a  defendant,  being  a 
natural  person,  must  be  made  by  delivering  a  copy  thereof, 
within  the  State,  as  follows: 

1.  If  the  defendant  is  an  infant,  under  the  age  of  fourteen 
years,  to  his  father,  mother  or  guardian;  or,  if  there  is  noue 
within  the  state,  to  the  person  having  the  care  and  control  of 
him,  or  with  whom  he  resides,  or  in  whose  service  he  is  em- 
ployed. If  the  defendant  is  an  infant  over  the  age  of  fourteen 
years,  to  the  infant,  in  person,  and  also  to  his  father,  mother 
or  guardian;  or,  if  there  is  none  within  the  state,  to  the  person 
having  the  care  and  control  of  him,  or  with  whom  he  resides,  or 
in  whose  service  he  is  employed.  Where  the  defendant  is  an 
infant  under  the  age  of  fourteen  years,  the  court  shall,  in  the 
defendant's  interest,  make  an  order,  requiring  a  copy  of  the 
summons  to  be  also  delivered,  in  behalf  of  thl  defendant,  to  a 
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person  designated  in  the  order,  and  that  service  of  the  numinous 
shall  not  be  deemed  complete  until  it  is  so  delivered.  Where  the 
defendant  is  an  infant  over  the  age  of  fourteen  years  a  similar 
order  may  be  made  by  the  court  in  its  discretion,  with  or  without 
application  therefor. 
Solid,  am'd  by  L.  1913,  ch.  279.     In  effect  Sept.   1,  1913. 

2.  If  the  defendant  is  a  person  judicially  declared  to  be  incom- 
petent to  manage  his  affairs,  in  consequence  of  lunacy,  idiocy, 
or  habitual  drunkenness,  and  for  whom  a  committee  bus 
been  appointed,  to  tfie  committee,  and  also  to  the  defendant  iu 
person. 

3.  If  the  action  is  against  a  sheriff,  for  a  cause  specified  in 
section  one  hundred  and  tifty-eight  of  this  act,  by  delivering  it 
to  the  defendant  in  person,  or  to  his  under-sheriff  in  person,  or 
at  the  office  of  the  sheriff  during  the  hours  when  it  is  required 
by  law  to  be  kept  open,  to  a  deputy-sheriff  or  a  clerk  in  the 
employment  of  the  sheriff,  or  other  person  in  charge  of  the  office. 

4.  In   any  other  case,   to  the  defendant  in   person. 

Co.  Proc.,  |  134,  subd.  2,  3,  and  4.     £k*e  ff  427-9,    1755,  post.        Am'd  by  L. 
1879,  ch.  542. 

I  427.  [Am'd,  1013.]  Id.;  In  certain  canea  of  infancy,  or 
lunacy,  etc.,  not  judicially  declared. 

If  the  court  has,  in  its  opinion,  reasonable  ground  to  believe, 

that  the   defendant,   by   reason  or   habitual   drunkenness,   or   for 

any  other  cause,  is  mentally  incapable  adequately  to  protect  his 

rights,    although    not   judicially    declared    to    be    incompetent    to 

manage    his   affairs,    the   court   may,    in   its   discretion,    with   or 

without  an  application  therefor,  and,  in  the  defendant's  interest, 

make   an   order,    requiring   a    copy    of   the   summons   to   be    also 

delivered,  in  behalf  of  the  defendant,  to  a  person  designated  in 

the  order,  and  that  service  of  the  summons  shall  not  be  deemed 

complete,  until  it  is  so  delivered. 

Am'd  L.   1913,  eh.  270.     In  e.Teot  Sept.  1,  1913. 

i  428.   The  Name. 

In  a  case  specified  in  subdivision  first  or  second  of  section 
four  hundred  and  twenty-six  Qf  this  act,  where  the  court  has, 
iu  its  opinion,  reasonable  ground  to  believe  that  the  interest  of 
the  person,  other  than  the  defendant,  to  whom  a  copy  of  the 
summons  has  been  delivered,  is  adverse  to  that  of  the  defendant, 
or  that,  for  any  reason,  he  is  not  a  fit  person  to  protect  the 
rights  of  the  defendant,  it  may  likewise  make  an  order,  as  pre-  * 

scribed   in   the   last  section.      In   a   case   specified   in   subdivision  X 

xej-und,   the  court   may,   as  a   part  of  the  same  order,   or   by   a  ; 

separate  order,  made  in  like  manner  and   upon  like  ground,  at  ' 

any   stage   of   the   action,    appoint   a   special   guardian   ad    litem  >i 

to  conduct  the  defence  for  the  incompetent  defendant,  to  the 
exclusion  of  the  committee,  and  with  the  same  powers,  and 
subject  to  the  same  liabilities,  as  a  committee  of  the  property. 

J  420.   Id.s   when   delivery   of   copy   to    lunatic   dispensed 
th. 

Where  the  defendant  has  been  judicially  declared  to  be  incom- 
petent to  manage  his  affairs,  in  consequence  of  lunacy,  and  it 
appears  satisfactorily  to  the  court,  by  affidavit,  that  the  delivery 
of  a  copy  of  the  summons  tohiiii,  in  person,  will  tend  to  aggra- 
vate his  disorder,  or  to  lessee  the  probability  of  his  recovery, 
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the  court  may  make  an  order,  dispensing  with  such  delivery. 
In  that  ease  a  delivery  of  a  copy  of  the  summons,  to  a  com- 
mittee duly  appointed  for  him,  is  sufficient  personal  service  upon 
the  defendant. 

|  430.  [Am'd,  1809.]  Defllfrnatlon,  by  a  resident,  of  a  per- 
non  upon  whom  to  nerve  a  summons  during?  hl«  abne«ee; 
effect  and  revocation  thereof. 

A  resident  of  the  state,  of  full  age,  may  execute,  Under  his 
hand,  and  acknowledge,  in  the  manner  required  by  law  to  entitle 
a  deed  to  be  recorded,  a  written,  designation  of  another  resident 
of  the  state,  as  a  person  upon  whom  to  serve  a  summons,  or  any 
process  or  other  paper  for  the  commeucemeut  of  a  civil  special 
proceeding,  in  any  court  or  before  any  officer,  during  the  absence 
from  the  state  of  New  York  of  the  person  making  the  designa- 
tion; and  may  file  the  same,  with  the  written  consent  of  the 
person  so  designated,  executed  and  acknowledged  in  the  same 
manner,  in  the  office  of  the  clerk  of  the  county,  where  the  person 
making  the  designation  resides.  The  designation  must  specify 
the  occupation,  or  other  proper  addition,  and  the  residence  of  the 
person  making  it,  and  also  of  the  person  designated:  and  it  re- 
mains in  force  during  the  period  specified  therein,  if  any;  or,  if  no 
period  is  specified  for  that  purpose,  for  three  years  after  the 
filing  thereof.  But  it  is  revoked  earlier,  by  the  death  or  legal 
incompetency  of  either  of  the  parties  thereto;  or  by  the  filing  of  a 
revocation  thereof,  or  of  the  consent,  executed  and  acknowledged 
in  like  manner.  The  clerk  must  file  and  record  such  a  designa- 
tion, consent,  or  revocation;  and  must  note,  upon  the  record  of 
the  original  designation,  the  filing  and  recording  of  a  revocation. 
While  the  designation  remains-  in  force,  as  prescribed  in  this 
section,  a  summons,  or  any  process  or  other  paper  for  the  com- 
mencement of  a  civil  special  proceeding,  against  the  person  mak- 
ing it,  in  any  court  or  before  any  officer,  may  be  served  upon  the 
person  so  designated,  in  like  manner  and  with  like  effect,  as  if  it 
were  served  personally  upon  the  person  making  the  designation, 
notwithstanding  the  return  of  the  latter  to  the  state  of  New  York. 

L.  1809,  ch.  524.     In  effect  Sept.  1,  1809. 

S  431.  How  personal  service  of  imnmoni  made  upon  a 
domestic  corporation. 

Personal  service  of  the  summons  upon  a  defendant,  being  a 
domestic  corporation,  must  be  made  by  delivering  a  copy  thereof, 
within  the  State,  as  follows: 

1.  If  the  action  is  against  the  mayor,  aldermen,  and  com- 
monalty of  the  city  of  New- York,  to  the  mayor,  comptroller,  or 
counsel  to  the  .corporation. 

2.  If  the  action  is  against  any  other  city,  to  the  mayor,  treas- 
urer, counsel,  attorney,  or  clerk:  or,  if  the  city  lacks  either  of 
those  officers,  to  the  officer  performing  corresponding  functions, 
under  another  name. 

8.  In  any  other  case,  to  the  president  or  other  head  of  the 
corporation,  the  secretary  or  clerk  to  the  corporation,  the  cashier, 
the  treasurer,  or  a  director  or  managing  agent. 

§  432.  [Am'd.  1877,  1003,  1009.]  Id.;  upon  a  foreign  cor- 
poration. 

Personal  service  of  the  summons  upon  a  defendant,  being  a 
foreign  corporation,  must  be  made  by  delivering  a  copy  thereof, 
within  the  stat",  as  follows: 

SO 
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1.  [Am'd,  1908.]  To  the  president,  vice-president,  treasurer, 
assistant  treasurer,  secretary  or  assistant  secretary;  or,  if  the 
corporation  lacks  either  of  those  officers,  to  the  officer  performing 
corresponding  functions,  under  another  name. 

2.  f  Am'd,  lOOO.]  To  a  person  designated  for  the  purpose  as 
provided  in  section  sixteen  of  the  general  corporation  law. 

3.  If  such  a  designation  is  not  in  force,  or  if  neither  the  person 
designated,  nor  an  officer  specified  in  subdivision  first  of  this 
section,  can  be  found  with  due  diligence,  and  the  corporation  has 
property  within  the  state,  or  the  cause  of  action  arose  therein; 
to  the  cashier,  a  director,  or  a  managing  agent  of  the  corpora- 
tion, within  the  state. 

4.  [Added,  1909.]  if  the  person  designated  as  provided  in 
section  sixteen  of  the  general  corporation  law  dies  or  removes 
from  the  place  where  the  corporation  has  its  principal  place  of 
business  within  the  state  and  the  corporation  does  not  within 
thirty  days  after  such  death  or  removal  designate  in  like  manner 
another  person  upon  whom  process  against  it  may  be  served 
within  the  state,  process  against  the  corporation  in  an  action 
upon  any  liability  incurred  within  this  state  or  if  the  corporation 
has  property  within  the  state  may  after  such  death,  removal  or 
revocation  and  before  another  designation  is  made  be  served  upon 
the  secretary  of  state. 

Co.  Proc.,  i  134,  part  of  snbd.   1,  and  L.   1855,  ch.  279,   ||   1-3;  L.   1903, 
eft.  311.     Am'd  by  L.   1909,  ch.  65.     Alao  partly  repealed  by  L.  1909,  cb.  28. 
See  Consolidated   Laws,   tit.   General   Corporation   Law,    f   10,   and   Code  Civ.  * 
Proc.,  |  931a.     See  note  40  of  notes  of  Board  of  Statutory  Consolidation  at 
end  of  Code. 

I  433.  Service    of    process,    etc.,    to    commence    a    npeclal 


The  provisions  of  this  article,  relating  to  the  mode  of  service 
of  a  summons,  apply  likewise  to  the  service  of  any  process  or 
other  paper,  whereby  a  special  proceeding  is  commenced  in  o 
court,  or  before  an  officer,  except  a  proceeding  to  punish  for 
contempt,  and  except  where  special  provision  for  the  service 
thereof  is  otherwise  made  by  law. 

See  L.  1855,  cb.  279,  |  4  (3  Edm.  685).     See  ||  425,  2000. 

S  434.  Proof  of  service  of  summon*,  etc.;  how  made. 

Proof  of  service,  as  prescribed  in  this  article,  must  be  made 
by  affidavit,  except  as  follows: 

If  the  service  was  made  by  the  sheriff,  it  may  be  proved  by  j 

his  certificate  thereof.  ■? 

2.  If  the  defendant  served  is  an  adult,  who  has  not  been  judi-  '* 

daily   declared    to    be    incompetent    to   manage    his    affairs,    the  '  . 

service  may  be  proved  by  a  written  admission,  signed  by  him,  ^j 

and  either  acknowledged  by  him,  and  certified  in  like  manner 
as  a  deed  to  be  recorded  in  the  county,  or  accompanied  with 
the  affidavit  of  a  person,  other  than  the  plaintiff,  showing  that 
the  signature  is  genuine. 

A  certificate,  admission,  or  affidavit  of  service  of  a  summons, 
most  state  the  time  and  place  of  service.  A  written  admission 
of  the  service  of  a  summons,  or  of  a  paper  accompanying  the 
same,  imports,  unless  otherwise  expressly  stated  therein,  or 
otherwise  plainly  to  be  inferred  from  its  contents,  that  a  copy 
of  the  paper  was  delivered  to  the  person  signing  the  admission. 

fehaUtute  for  portions  of  Co.  Proc.,  f  138.     See  Rule  18. 
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ARTICLE}  SECOND. 

Substitutes  for  personal  service  in  special  cases. 

Sec.  435.  Order  for  service  of  snmraons  upon  defendant  rcBldlng  in  this  State, 
upon  what  proof  to  be  made. 

436.  IIow  service  miiMt  be  made. 

437.  Papers  to  be  filed :   proof  of  service. 

438.  CaMeK   In   which   service  of  gummom*  by   publication,   etc.,   may   be 

ordered. 

439.  Pa|x»rs  upon  which  order  for  publication  may  be  made. 

440.  By  whom  order  may  be  made;  content*  of  order. 

441.  When   publication  mu*t  be  commenced;    when  service  deemed   com- 

plete. 

442.  Papers  to  be  filed ;  notice  to  defendant. 

443.  Id. ;   when  service  Is  made  without  the  State. 

444.  Proof  of  service. 

445.  Defendant,   when  allowed   to  defend. 

f  436.  [Am'd,  1880.  1913.]  Order  for  aervlce  of  summon* 
upon  defendant  renidlng;  In  thin  State,  upon  Tvhat  proof  to 
be  made. 

Where  a  summons  is  issued  in  any  court  of  record,  an  order 
for  the  service  thereof  upon  a  defendant,  whether  a  domestic 
corporation,  other  than  a  municipal  corporation,  a  joint-stock 
or  other  unincorporated  association  or  a  natural  person,  residing 
within  the  state  may  be  made  by  the  court,  or  a  judge  thereof, 
or  the  county  judge  of  the  county  where  the  action  is  triable 
upon  satisfactory  proof,  by  the  affidavit  of  a  person,  not  a  party 
to  the  action,  or  by  the  return  of  the  sheriff  of  the  county  where 
such  defendant  resides,  or  has  its  principal  office  or  place  of 
business,  that  proper  and  diligent  effort  has  been  made  to  serve 
the  summons  upon  the  defendant  and  that  none  of  the  persons 
mentioned  in  subdivision  three  of  section  four  hundred  and 
thirty -one,  nor  the  president  or  treasurer  of  such  association, 
can  be  found,  or  if  the  defendant  is  a  natural  person,  that  the 
place  of  his  sojourn  cannot  be  ascertained,  or  if  he  is  within  the 
state,  that  he  avoids  service,  so  that  personal  service  cannot  be 
made. 

Part  of  L.  1S53,  ch.  511  (4  Edm.  5S9).  Am'd  L.  1880,  cb.  535 ;  L.  1913, 
ch.  230.     In  effect  Sept.  1.  1913.     Ste  |  fl38,  newt. 

f  486.   [Am'd,  1886,  1013.]    How  service  mnit  be  made. 

The  order  must  direct  that  the  service  of  the  summons  be 
made,  by  leaving  a  copy  thereof,  and  of  the  order,  if  the  de- 
fendant is  a  domestic  corporation  or  joint-stock  or  other  unin- 
corporated association  at  its  principal  office  or  place  of  business, 
or  if  a  natural  person  at  the  residence  of  the  defendant,  with  n 
person  of  proper  age,  if  upon  reasonable  application,  admittance 
can  be  obtained,  and  such  person  found  who  will  receive  it;  or, 
if  admittance  cannot  be  so  obtained,  nor  such  a  person  found, 
by  affixing  the  same  to  the  outer  or  other  door  of  the  defendant's 
said  place  of  business  or  office,  or  of  his  residence,  and  by  d*>- 
positing  another  copy  thereof,  properly  enclosed  in  a  post-paid 
wrapper,  addressed  to  the  defendant  at  its  said  principal  office  or 
place  of  business,  or  to  him  at  his  place  of  residence,  in  the  post- 
office  at  the  place  where  he  resides,  or  where  said  office,  place 
of  business  or  residence  is  located,  or  upon  proof  being  made  by 
affidavit  that  no  such  residence  can  be  found,  service  of  the 
summons  may  be  made  in  such  manner  as  the  court  may  direct. 

Part  of  L.  1853,  ch.  511.  Am'd  L.  1896,  cb.  562;  L.  1913,  ch.  230.  la 
effect  Sept.  1,  1913. 
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I  -437.   Paper h  to  be  filed;  »:roof  oZ  nervice. 

The  order,  and  the  papers  upon  which  it  was  granted,  must 
be  filed,  and  the  service  must  be  made,  within  ten  days  after 
the  order  is  granted;  otherwise  the  order  becomes  inoperative. 
On  filing  an  affidavit,  showing  service  according  to  the  order 
the  summons  is  deemed  served,  and  the  same  proceedings  may 
be  taken  thereupon,  as  if  it  had  been  served  by  publication,  pur- 
suant to  an  order  for  that  purpose,  made  as  prescribed  in  the 
next  section. 

i  43S.  [Ani'd,  1879,  1884,  1899,  1909,  1913,  1914.]  Cases  in 
which  nerviee  of  Hummon*  by  pablicaton,  etc.,  may  be 
ordered. 

An  order  directing  the  service  of  a  summons  upon  a  defendant, 
by  publication,  may  be  made  in  either  of  the  following  cases: 

1.  Where  the  defendant  to  be  served  is  a  foreign  corporation; 
or,  is  an  unincorporated  association  consisting  of  seven  or  more, 
persons,  having  a  president  and  treasurer,  neither  of  whom  is  a 
resident  of  this  Htate;  or,  being  a  domestic  corporation,  where 
after  diligent  effort,  service  cannot  be  made  within  the  state 
up>n  the  president  or  other  head  of  the  corporation,  the  secre- 
tary or  clerk  to  the  corporation,  the  cashier,  the  treasurer  or  a 
director  or  managing  agent;  or,  being  a  natural  person,  is  not  a 
resident  of  the  state;  or,  where,  after  diligent  inquiry,  the  de- 
fendant remains  unknown  to  the  plaintiff,  or  the  plaintiff  is 
ana  hie  to  ascertain  whether  the  defendant  is  or  is  not  a  resident 
of  the  state. 

2.  Where  the  defendant,  being  a  resident  of  the  state,  has  de- 
parted therefrom,  with  intent  to  defraud  his  creditors,  or  to  avoid 
the  service  of  a  summons;  or  keeps  himself  concealed  therein, 
with   like  intent. 

.'£.  Where  the  defendant,  being  an  adult,  and  a  resident  of  the 
state,  has  been  continuously  without  the  state  of  New  York 
on  ire  than  six  months  next  before  the  granting  of  the  order, 
and  has  not  made  a  designation  of  a  person,  upon  whom  to 
*erve  a  summons  in  his  behalf,  as  prescribed  in  section  four 
hundred  and  thirty  of  this  act;  or  a  designation  so  made  no 
l«>ngc»r  remains  in  force;  or' service  upon  the  person  so  designated 
cannot  1»e  made  within  the  state,  after  diligent  effort. 

4.  Where  the  complaint  demands  judgment  annulling  a  mar- 
riage, or  for  a  divorce,  or  a  separation. 

f>.  Where  the  complaint  demands  judgment,  that  the  defendant  ^ 

I»a  excluded  from  a  vested  or  contingent  interest  in  or  lien  upon,  f 

iquM-iiic   real  or  personal  property  within  the  state;  or  that  such  f 

an  interest  or  lien  in  favor  of  either  party  be  enforced,  regulated, 
ifrfineil,    or    limited;    or    otherwise    affecting    the    title    to    such  >S 

property. 

(k  Where  the  defendant  is  a  resident  of  the  state  or  a  domestic 
corporation;  and  an  attempt  was  made  to  commence  the  action 
against  the  defendant,  as  required  in  chapter  fourth  of  this  act. 
before  the  expiration  of  the  limitation  applicable  thereto  as  fixed 
in  that  chapter:  and  the  limitation  would  have  expired,  within 
sixty  days  next  preceding  the  application,  if  time  had  not  been 
extended  by  the  attempt  to  commence  the  action. 

7.  Where  the  action  is  against  the  stockholders  of  a  corpora- 
tion, or  joint-stock,  company,  and  is  authorized  by  law  of  the 
state,  and  the  defendant  is  a  stockholder  thereof.     When  a  copy 
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of  the  summons  is  required  by  subdivision  first  or  subdivision 
second  of  section  four  hundred  and  twenty-six  of  this  act.  or  by 
section  four  hundred  and  twenty-nine  of  tnis  act,  to  be  delivered 
to  a  person  other  than  the  defendant,  an  order,  directing  the 
service  of  the  summons  upon  such  person  by  publication,  may  be 
made  as  prescribed  in  this  section,  as  if  such  person  was  the 
defendant  in  the  action,  and  upon  a  verified  complaint  and  the 
same  proof  with  respect  to  such  person,  as  is  required  in  the  next 
succeeding  section  with  respect  to  a  defendant.  And  sections  four 
hundred  and  forty  to  four  hundred  and  forty-four  both  inclusive, 
apply  to  the  proceedings  in  like  manner  as  if  such  person  was  a 
defendant. 

Substitute  for  Co.  Proo.,  |  136.  Am'd  by  L.  1879,  ch.  R42;  L.  1884.  ch. 
399;  L.  1809,  cb.  301;  L.  1909,  cb.  492;  L.  1913,  ch.  179;  L.  1914,  ch. 
346,  In  effect  Sept.  1,  1914. 

f  438.  [Am'd,  1879.]  Paper*  upon  which  order  for  publi- 
cation may  be  made. 

The  order  must  be  founded  upon  a  verified  complaint,  showing 
a  sufficient  cause  of  action  against  the  defendant  to  be  served, 
and  proof  by  affidavit  of  the  additional  facts  required  by  the  last 
section;  and  also,  where  the  application  is  made  upon  the  ground 
that  the  defendant  is  a  foreign  corporation,  or  not  a  resident  of 
the  State,  or  in  a  case  specified  in  subdivision  fourth,  fifth,  or  sev- 
enth of  the  last  section,  that  the  plaintiff  has  been  or  will  be  un- 
able, with  due  diligence,  to  make  personal  service  of  the  summons. 

See  Co.  Proc.,  f  136. 


$  440.  [Am'd,  188©,  1914,  1917.]  By  whom  order  mmy  fee 
made  |  content*  of  order. 

The  order  may  be  made  by  the  court  or  by  a  judge  thereof  or 
the  county  judge  of  the  county  where  the  action  is  triable.  It 
must  direct  that  service  of  the  summons,  upon  the  defendant 
named  or  described  in  the  order,  be  made  by  publication  thereof 
in  two  newspapers,  designated  in  the  order  as  most  likely  to  give 
notice  to  the  defendant,  for  a  specified  time,  which  the  judge 
deems  reasonable,  not  less  than  once  a  week  for  six  successive 
weeks.  It  must  also  contain,  either  a  direction  that,  on  or  before 
the  day  of  the  first  publication,  the  plaintiff  deposit  in  a  post- 
office,  branch  post-office  or  post-office  station,  one  or  more  sets 
of  copies  of  the  summons,  complaint  and  order,  each  contained 
in  a  securely  closed  post-paid  wrapper,  directed  to  the  defendant, 
at  a  place  specified1  in  the  order,  or  a  statement  that  the  court 
or  judge,  being  satisfied,  by  the  affidavits  upon  which  the  order 
was  granted,  that  the  plaintiff  cannot,  with  reasonable  diligence, 
ascertain  a  place  or  places,  where  the  defendant  would  probably 
receive  matter  transmitted  through  the  post-office,  dispenses  with 
the  deposit  of  any  papers  therein. 

Am'd  by  L,  1889,  ch.  195;  L.  1914,  ch.  346;  L.  1917,  ch.  98,  in  effect 
Mar.  28,  1917. 

$  441.  [Am'd,  1877,  1914.]  When  publication  mvit  be 
commenced;  when  nervlce  deemed  complete. 

The  first  publication  in  each  newspaper  designated  in  the  order, 
or  personal  service  upon  the  defendant  without  the  State  in  Ilea 
thereof,  must  be  made  within  three  months  after  the  order  is 
granted.  For  the  purpose  of  reckoning  the  time  within  which 
the  defendant  must  appear  or  answer,  service  by  publication  is 


c.5,  t.  l,a.2      COMMENCEMENT  OF   ACTIONS.         §§  442-44 

complete  upon  the  day  of  the  last  publication,  pursuant  to  the 
order. 

im'd  by  U  1877,  ch.   416,  and  L.  1914,  ch.  346,     in  effect  Sept.  1,  1914. 

f  442.  [Am'd,  1877.]  Papers  to  be  filed;  notice  to  defend- 
ant. 

Where  service  is  made  by  publication,  the  summons,  complaint, 
and  order,  and  the  papers  upon  which  the  order  was  made, 
most  be  filed  with  the  clerk,  on  or  before  the  day  of  the  first 
publication;  and  a  notice,  subscribed  by  the  plaintiff's  attorney, 
and  directed  only  to  the  defendant  or  defendants  to  be  thus 
served,  substantially  in  the  following  form,  the  blanks  being 
properly  filled  up,  must  be  subjoined  to,  and  published  with  the 
summons: 

8ee  port,   |f   1541,   1774. 

**  To  :     The  foregoing  summons  is  served  upon  you, 

by  publication,  pursuant   to  an  order  of  "    (naming 

the  judge  and  his  official  title),   "dated   the  day 

of  ,  18    ,  and  filed  with  the  complaint,  in  the 

office  of  the  clerk  of  at  ." 

I  448.   [Am'd,  1877,  1914,  1916.]      Service  without  state. 

1.  Where  service  is  made  without  the  State  under  an  order 
for  publication  of  the  summons,  the  papers  specified  in  the  last 
section  must  be  previously  filed;  and  a  notice  must  be  served  with 
the  summons,  in  all  respects  like  the  notice  required  by  the  last 
section,  except  that  the  words,  "  without  the  State  of  New  York  ", 
must  be  substituted  for  the  words,  "  by  publication  ". 

2.  In  all  cases  when  publication  is  ordered,  personal  service  of 
a  copy  of  the  summons  and  complaint  and  such  notice,  out  of 
the  state,  is  equivalent  to  publication  and  deposit  in  the  post-office. 

3.  In  the  cases  specified  in  subdivision  five  of  section  four 
hundred  and  thirty-eight  the  summons  may  be  served  without  an 
order,  upon  a  defendant  without  the  state  in  the  same  manner  as 
if  such  service  were  made  within  the  state,  except  that  a  copy  of 
the  complaint  shall  be  annexed  to  and  served  with  the  summons. 

4.  Service  without  the  state  is  complete  ten  days  after  proof 
thereof  is  filed. 

5.  When  the  summons  is  served  personally  without  the  state 
the  affidavit  of  service  must  show  that  the  person  making  it  is  a 
resident  or  citizen  of  the  state  of  New  York,  or  a  sheriff,  or 
under  sheriff,  deputy  sheriff,  constable  of  the  county  or  other 
political  subdivision  in  which  the  service  is  made,  or  an  officer 
authorized  by  the  laws  of  this  state  to  take  acknowledgments 
of  deeds  to  be  recorded  in  this  state,  an  attorney  and  counsellor 
at  law  duly  qualified  to  practice  in  the  state  where  such  service 
is  made  or  by  a  United  States  marshal. 

When  such  affidavit  is  made  by  a  resident  or  citizen  of  the 
state  of  New  York,  his  place  of  residence,  and  street  number, 
if  any,  shall  be  stated  therein.  The  affidavit  of  service  made 
without  the  state  shall  contain  the  official  designation  of  the 
person  making  it  and  shall  have  annexed  thereto  a  certificate  of 
the  proper  official  showing  that  the  person  before  whom  the 
affidavit  was  sworn  to  was,  at  the  time  of  administering  the 
oath,  qualified  to  act. 
tabd.  am'd  by  I*  1916,    ch.  439,  in  effect  Sept.  1,  1916. 
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6.  A  judgment  shall  be  conclusive  upon  a  defendant  on  whom 
the  summons  is  personally  served  without  the  state,  with  respect 
to  the  property  which  is  the  subject  of  the  action,  or  which  is 
attached  therein,  to  the  same  extent  as  if  the  service  upon  him 
were  made  within  the  state. 
Am'd  by  L.  1877,  ch.  410,  and  L.   1914,  oh.  340,  In  effect  Sept.   1,   191-1. 

|  444.  Proof  of   service. 

Proof  of  the  publication  of  the  summons  and  notice  most  be 
made  by  the  affidavit  of  the  printer  or  publisher,  or  his  foreman 
oj  principal  clerk.  Proof  of  deposit  in  the  post-otftce,  or  of 
delivery,  of  a  paper  required  to  be  deposited  or  delivered  by  the 
provisions  of  this  article,  roust  be  made  by  the  affidavit  of  the 
person,  who  deposited  or  delivered  it. 

Co.  Proc.,  |  138,  gubd.  3. 

f  445.    [Am'd,    1877,    1914.]     Defendant    when    allowed    to 
defend. 

Where  the  summons  is  served,  pursuant  to  an  order  made 
as  prescribed  in  this  article,  in  any  other  maimer  than  personally 
without  the  state,  and  the  defendant  so  served  does  not  appear; 
he  or  his  representatives,  on  application  and  sufficient  cause 
shown,  at  any  time  before  final  judgment,  must  he  allowed  to 
del  end  the  action;  and,  except  in  an  action  for  divorce,  or  wherein 
the  contrary  is  expressly  prescribed  by  law,  such  defendant,  or 
his  representatives,  must,  in  like  manner,  upon  good  cause  shown, 
and  upon  just  terms,  be  allowed  to  defend,  after  final  judgment, 
at  any  time  within  one  year  after  personal  service  of  written 
notice  thereof;  or,  if  such  a  notice  has  not.  been  served,  within 
seven  years  after  the  filing  of  the  judgment-roll.  If  the  defence 
is  successful,  and  the  judgment,  or  any  part  thereof,  has  been 
collected  or  otherwise  enforced,  such  restitution  may  thereupon 
be  compelled,  as  the  court  directs;  but  the  title  to  property,  sold, 
to  a  purchaser  in  good  faith,  pursuant  to  a  direction  contained 
in  the  judgment,  or  by  virtue  of  an  execution  issued  upon  the 
same,  shall  not  be  affected  thereby. 

Id.,  part  of  f  135     See  f  1557,  nubd.  1.     Am'd  by  L.  1877,  ch.  416,  and  L. 
1914,  ch.  346,   In   effect   Sept.    1,    1914. 
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TITLE  JX     9 
Parties  to  an  action. 

Artlcfo  1.  Parties  generally. 

2.  Parties  severally  liable. 

3.  Parties  prosecuting  and  defending  as  poor  persons, 
4*  Infant  plaintiffs  and  defendants. 

article:  first. 

Parties  generally. 

Bee.  440.  Wbo  may  be  Joined  as  plaintiffs. 

447.  Id.;  as  defendants. 

448.  Parties  united  In  Interest,   when  to  be  Joined;  when  one  or  mors 

may  sue  or  defend  for  the  whole. 

449.  Party  In  Interest  to  sue.     Trustee,  etc.,  may  sue  alone. 

460,  When  married  woman  Is  a  party. 

461.  When  defendant  or  his  name  Is  unknown. 

452.  When  court   to  decide  controversy  or  to  order  other  parties  to  be 

brought  In. 

453.  Supplemental  summons. 

|  446.  "Who  may  be  Joined  aft  plain  tills. 

All  persons  having  an  interest  in  the  subject  of  the  action,  and 
in  obtaining  the  judgment  demanded,  may  be  joined  as  plaintiffs, 
except  as  otherwise  expressly  prescribed  in  this  act. 

Co».  Proc.,  f  117. 

I   447.    [Am'd,   1901,   1011.]    Idem;  aa   defendants. 

Any  person  may  be  made  a  defendant  who  has  or  claims  an 
interest  in  the  controversy  adverse  to  the  plaintiff  or  who  is  a 
necessary  party  defendant  for  the  complete  determination  or 
settlement  of  a  question  involved  therein,  except  as  otherwise 
expressly  prescribed  in  this  act.  In  any  action  brought  affect- 
ing real  estate  upon  which  the  people  of  the  state  of  New  York 
have  or  claim  to  have  a  lien  under  the  transfer  tax  act,  the  said 
people  of  the  state  of  New  York  may  be  made  a  party  defendant 
in  the  same  manner  as  a  private  person,  but  where  the  people 
of  the  state  of  New  York  are  made  a  party  defendant,  as  herein 
provided,  the  complaint  shall  set  forth,  in  addition  to  the  matters 
required  to  be  set  forth  by  the  code  of  civil  procedure,  the  name 
or  names  of  the  decedent  or  decedents  against  whose  estate  there 
is  an  unpaid  transfer  tax,  the  place  of  residence  of  decedent  at 
the  time  of  death,  the  heirs  at  law  and  next  of  kin  of  decedent 
and  if  decedent  left  none  that  fact  shall  be  stated,  whether  dece- 
dent died  testate  or  intestate,  and  whether  the  estate  of  decedent 
ha*  been  administered,  and  if  so  where;  and  if  not  administered, 
>tich  facts  shall  be  stated;  and  also  that  the  people  of  the  state  of 
New  York  are  made  a  party  defendant  for  no  other  reason  than 
the  lien  of  said  transfer  tax.  Upon  failure  to  state  such  facts, 
the  complaint  shall  be  dismissed  as  to  the  people  of  the  state 
of  New  York.  In  such  a  case  the  summons  must  be  served  on 
the  attorney-general,  who  may  appear  in  behalf  of  the  people. 

Id.,  part  of  I  118;  L.  1901,  cb.  «09;  L.  1011,  ch.  24,  in  effect  Sept.   1,  1011. 

I  -448.  Partlew  united  *n  lnterent,  when  to  he  Joined  % 
when    dne    or    more  *«iay  n*ie  or  defend  for  the  wh»lo.» 

Of  the  parties  to  the  action,  those  who  are  united  in  interest 
must  be  joined  as  plaintiffs  or  defendants,  except  as  otherwise 

•  See    f    10 1 9,   post. 
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expressly  prescribed  in  this  act.  But  if  the  consent  of  any  one, 
who  ought  to  be  joined  as  a  plaintiff,  cannot  be  obtained,  he  may 
be  made  a  defendant,  the  reason  therefor  'being  stated  ia,  the 
complaint.  And  wher,e  the  question  is  one  of  a  common  or  gen- 
eral interest  of  nffiny  peTSQnsrW-^e^^ke^fJfrsans,  wao  "nnjjht 
be  made  parties,  are  very  numerous,  and  It  may  be  impracticable 
to  bring  them  all  before  the  court,  one  or  more  may  sue  or  defend 
for  the  benefit  of  all. 
Id.,   |   118.   am'd.  f    "\  *    - ""~  t     ,        \ 
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g  44».  [Am'd,  187T.\Party  |n  Jo*ere«t  \t©~  \ue.-~»Trn«tee, 
etc.,   may   due  alone.*  -  *  -  -\.        ^ 

Every  action  must  be  prosecuted  ill  the  name  of  the  real  party 
in  interest,  except  that  an  executor  or  administrator,'  a  trustee  o£ 
an  express  trust,  or  a  person  expressly  authorized  by  statute, 
may  sue,  without  joining  witE  him  the  person  for.  whose  benefit 
the  action  is  prosecuted.  A  person,  with  whom  or  in  whose 
name,  a  contract  is  made  for  the  benefit  of  another,  is  a  trustee 
of  an  express  trust,  within  the  meaning  of  this  section. 
Id.,  part  of  |  111,  and  all  of  f  113. 

§  450.  [Am'd,  1877,  ld79,  1890,  1009.]  When  married 
women    i«    a   party. 

In  an  action  or  special  proceeding  a  married  woman  appears, 
prosecutes  or  defends  alone  or  joined  with  other  parties  as  if 
she  was  single.  It  is  not  necessary  or  proper  to  join  her  husband 
with  her  a*,  a  party  in  any  action  or  special  proceeding  affecting 
her  separate  property.  The  husband  is  not  a  necessary  or  proper 
party  to  an  action  or  special  proceeding  to  recover  damages  to 
the  person,  estate  or  character  of  his  wife.  The  husband  is  not  a 
necessary  or  proper  party  to  an  action  or  special  proceeding  to 
recover  damages  to  the  person,  estate  or  character  of  another 
on  account  of  the  wrongful  acts  of  his  wife  committed  without 
his  instigation. 

L.  18^0,  cb.  248.  Am'd  by  I*.  1900,  cb.  65.  Aim  partly  repealed  by 
L,  1909,  cb.  19.  See  Consolidated  Laws,  tit.  Domestic  Relations  Law,  f  51. 
See  note  41  of  notes  of  Board  of  Statutory  Consolidation  at  end  of  code. 

S  451.  [Am'd,  1870.]  When  defendant  or  his  name  la  un- 
known. 

Where  the  plaintiff  is  ignorant  of  the  name  or  part  of  the  name 
of  a  defendant,  he  may  designate  that  defendant,  in  the  sum- 
mons; and1  in  any  other  process  or  proceeding  in  the  action,  by 
a  fictitious  name,  or  by  as  much  of  his  name  as  is  known,  adding 
a  description,  identifying  the  person  intended.  Where  the  plain- 
tiff demands  judgment  against  an  unknown  person,  he  may 
designate  that  person  as  unknown,  adding  a  description,  tending 
to  identify  him.  In  either  case  the  person  intended  is  thereupon 
regarded'  as  a  defendant  in  the  action,  and  as  sufficiently 
described  therein,  for  all  purposes  including  service  of  the  sum- 
mons, as  prescribed  in  article  second  of  the  last  title.  When  the 
name,  or  the  remainder  of  the  name,  or  the  person,  becomeR 
known,  an  order  must  be  made  by  the  court,  upon  such  notice 
and  such  terms  as  it  prescribes,  that  the  proceedings  already 
taken  be  deemed  amended,  by  the  insertion  of  the  true  naimr, 
in  place  of  the  fictitious  name  or  part  of  name,  or  the  designa- 
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tion  as  an  unknown  person;  and  that  all  subsequent  proceedings 
be  taken  under  the  true  name. 
Substitute  for  Co.  Proc.,  {  175,  and  portion  of  f  135. 

|  488.   [Am*d,  1801.]     When  court  to  decide  controversy, 
or  tt>  order  other  parties  to  be  brought  in. 

The  court  may  determine  the  controversy,  as  between  the  par- 
ties before  it,  where  it  can  do  so  without  prejudice  to  the  rights 
of  others,  or  by  saving  their  rights;  but  where  a  complete  deter- 
mination of  the  controversy  cannot  be  had  without  the  presence 
of  other  parties,  the  court  must  direct  them  to  be  brought  in. 
And  where  a  person,  not  a  party  to  the  action,  has  an  interest 
in  the  subject  thereof,  or  in  real  property,  the  title  to  which  may 
in  any  manner  be  affected  by  the  judgment,  or  in  real  property 
for  injury  to  which  the  complaint  demands  relief,  and  makes  ap- 
plication to  the  court  to  be  made  a  party,  it  must  direct  him  to 
be  brought  in  by  the  proper  amendment. 

Co.  Proc.,  part  of  f  122,  am'd;  L.  1901,  ch.  512.    In  effect  Sept.  1,  1901. 

§  4S8.   [Am'd,   1877.1    Supplemental   mmmoni, 

Where  the  court  directs  a  new  defendant  to  be  brought  in,  and 
the  order  is-  not  made  upon  his  own  application,  a  supplemental 
summons  must  be  issued,  directed  to  him,  and  in  the  same  form 
as  an  original  summons;  except  that,  in  the  body  thereof,  it  must 
require  the  defendant  to  answer  the  original  or  the  amended 
complaint,  and  the  supplemental  complaint,  or  either  of  them  as 
the  case  requires.  And  each  provision  of  this  chapter,  relating 
to  personal  service,  or  a  substitute  for  personal  service  of  an 
original  summons,  applies  to  such  a  supplemental  summons. 
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i 

ARTICLE  SECOND. 

Partien  teveraUy  liable. 

•ec.  454.  When  persons  liable  for  the  same  demand  may  be  sued  together. 
4D5.  Defendant  so  saed  may  apply  for  any  relief. 
466.  Proceedings  In   action   against   defendants   severally   liable. 
4*7.  Application  of  this  article  to  defendants  jointly  liable. 

S  454.  [Aut'd,  1877. j  When  persons  liable  for  the  same 
demand  may  be  saed  together. 

Two  or  more  persons,  severally  liable  upon  the  same  written 
instrument,  including  the  parties  to  a  bill  of  exchange  or  a  prom- 
issory note,  whether  the  action  is  brought  upon  the  instrument, 
or  by  a  party  thereto  to  recover  against  other  parties  liable  over 
to  him;  may,  all  or  any  of  them,  be  included  as  defendants  in  the 
same  action,  at  the  option  of  the  plaintiff. 
Co.    Proc.,    |   120.    See   f   1204,    post. 

S  456.  Defendant  so  saed  may  apply  for  any  relief. 

The  joinder  of  a  person,  as  defendant  in  an  action,  with  an- 
other person,  as  prescribed  in  the  last  section,  does  not  affect  his 
right  to  any  order  or  other  relief,  to  which  he  would  have  been 
entitled,  if  he  had  been  separately  sued  in  the  action. 

L.  1841,   ch.  282,  J  1  (4  Bdm.  457). 

|  45G.  Proceeding's  In  action  asjalnst  defendants  sever- 
ally liable. 

Where  a  summons,  issued  against  two  or  more  defendants,  al- 
leged to  be  severally  liable,  is  served  upon  some,  but  not  upon  all 
of  them,  the  plaintiff  may  proceed  against  those  upon  whom  it  is 
served,  as  if  they  were  the  only  defendants  named  therein. 
Where  it  is  served  upon  all  of  them,  the  plaintiff  may  take  judg- 
ment against  one  or  more  of  them,  where  he  would  be  entitled  to 
judgment,  if  the  action  was  against  him  or  them  alone.  Where 
judgment  is  so  taken,  the  clerk  must,  upon  the  plaintiff's  applica- 
tion, enter  an  order,  directing  that  the  action  be  severed,  and  that 
the  plaintiff  may  proceed  against  the  other  defendants.  In  any 
subsequent  proceeding,  the. plaintiff  may  use,  together  with  a  cer- 
tified copy  of  such  an  order,  a  copy  of  a  paper  constituting  a  part 
of  the  judgment-roll,  with  like  effect  as  if  it  was  the  original. 

Substitute   for   Co.    Proc.,    §    130,   subd.    2   and   3. 

|  467.  Application  of  this  article  to  defendants  Jointly 
liable. 

The  last  three  sections  do  not  affect  a  defence  or  other  objec- 
tion of  a  defendant,  growing  out  of  the  failure  to  join  in  the 
action  two  or  more  persons  jointly  liable;  and,  as  regards  the 
other  parties  to  the  action,  persons  jointly  liable  are  regarded  as 
one  party,  for  every  purpose  contemplated  by  those  sections. 
See  L.  1882,  ch.  276,  $  2  (4  Edm.  463),   and  L.   1835,  cb.  211.  $  1  (4  Bdm. 
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ARTICLE  THIRD. 

Parties  prosecuting  and  defending  axpaor  p*  rtons. 


8ec.  458.  Who  may  petition  for  leave  to  prosecute  as  a  poor  pel 

459.  Contents  of  petition. 

460.  When   and   how   leave  granted. 

461.  Not  liable  for  costs  and  foes. 

462.  When   leave   may    be    annulled. 

403.  When  defendant   may  petition   to  defend  as  a  poor  person, 

404.  Contents  of  petition. 
466.  Proceedings  thereon. 

466.  Appeal,  when  party  prosecutes  or  defends  as  a  poor  person. 

467.  Costs  In  favor  of  petitioner. 

S  45*.  [Am'd,  1891.]  Who  may  petition  for  leave  to 
prosecute  as  a  poor  person. 

A  poor  person,  whether  an  adult  or  infant,  not  being  of  ability 
to  sue,  who  alleges  that  he  has  a  cause  of  action  against  another 
person,  may  apply  by  petition  to  the  court  in  which  the  action  is 
pending,  or  in  which  it  is  intended  to  be  brought,  for  leave  to 
prosecute  as  a  poor  person,  and  to  have  an  attorney  and  counsel 
assigned  to  conduct  his  action. 

2  B.  S.  444,  |  1    (2  Edm.  463);  L.   1891,  ch.  170. 

i  459.  [Am'd,  1891.]    Contents  of  petition. 

The  petition  must  state: 

1.  The  nature  of  the  action  brought  or  intended  to  be  brought. 

2.  That  the  applicant  is  not  worth  one  hundred  dollars  besides 
the  wearing  apparel  and  furniture  necessary  for  himaelf  and  his 
family,  and  the  subject-matter  of  the  action. 

•  It  must  be  verified  by  the  applicant's  affidavit,  unless  the  ap- 
plicant is  an  infant  under  the  age  of  fourteen  years,  and  In  that 
ca«e  by  the  affidavit  of  his  guardian  appointed  in  said  action, 
and  supported  by  a  certificate  of  a  counselor  at  law  to  the  effect 
that  he  has  examined  the  case  and  is  of  the  opinion  that  the  ap- 
plicant has  a  good  cause  of  action. 

Id..    I   2:   L.    1881.   cb.    170.    See  $  469. 

§   -fGO.  When  and   how   leave  granted. 

The  court  to  which  the  petition  is  presented,  if  satisfied  of  the 
troth  of  the  facts  alleged,  and  that  the  applicant  has  a  good 
cause  of  action,  may,  by  order,  admit  him  to  prosecute  as  a  poor 
person,  and  assign  to  him  an  attorney  and  counsel  to  prosecute 
his  action,  who  must  act  therein  without  compensation. 

Id.-,  f  8. 

8,  461.   Hot  liable  for  costs  and  fees. 

A  person  so  admitted,  may  prosecute  his  nction,  without  paying 
r'ee*  to  any  officer:  and  he  shall  not  be  prevented  from  prosecut- 
ing the  same,  by  reason  of  his  being  liable  for  the  costs  of  a 
former  action,  brought,  by  him  against  the  same  defendant.  If 
judgment  is  rendered  against  him,  or  his  complaint  is  dismissed, 
coats  shall  not  be  awarded  against  him. 
2  R.  S.  446,   f  4. 

|  463.  When  leave  may  be  annulled. 

If  the  person  so  admitted  is  guilty  of  improper  conduct  in  the 
prosecution  of  his  action,  or  of  wilful  or  unnecessary  delay,  the 
court  may,  in  its  discretion,  annul  the  order  admitting  him  to 
prosecute  as  a  poor  person;  and  he  shall  thereafter  be  deprived  of 
all  the  privileges  conferred  thereby. 
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9  468.  When  defendant  may  petition  to  defend* as  a  poor 
person. 

A  defendant  in  an  action  involving  his  right,  title,  or  interest, 
in  or  to  real  or  personal  property,  may  petition  .the  court,  in 
which  the  action  is  pending,  for  leave  to  defend  the  action  as  a 
poor  person,  and  to  have  an  attorney  and  counsel  assigned  to 
conduct  his  defence. 

8  464.  Contents  of  petition. 

The  petition  must  contain  the  same  matters,  respecting  the 
ability  of  the  petitioner,  required  to  be  contained  in  a  petition 
for  leave  to  prosecute  as  a  poor  person;  and  it  must  be  sup- 
ported by  a  similar  certificate,  relating  to  the  defence. 

ft  46S.  Proceeding;*  thereon. 

The  provisions  of  this  article,  relating  to  the  order,  to  be  made 
upon  an  application  for  leave  to  prosecute  as  a  poor  person,  and 
the  proceedings  subsequent  thereto,  apply  to  the  order  and  subse- 
quent proceedings,  upon  an  application  for  leave  to  defend  as  a 
poor  person. 

8  466.  Appeal  when  party  proseentes  or  defends  as  a 
poor  person. 

An  order,  made  as  prescribed  in  this  article,  does  not  authorise 
the  petitioner  to  take  or  maintain  an  appeal,  as  a  poor  person; 
but  where  an  appeal  is  taken  by  the  adverse  party,  the  order  is 
applicable,  in  favor  of  the  petitioner,  as  respondent  In  the  appeal. 

8  467.  Costs  In  favor  of  petitioner. 

Where  costs  are  awarded  in  favor  of  a  person,  who  had  been 
admitted  to  prosecute  cr  defend  as  a  poor  person,  as  prescribed 
in  this  article,  they  must  be  paid  over  to  his  attorney,  when 
collected  from  the  adverse  party,  and  distributed  among  the  at- 
torney and  counsel  assigned  to  the  poor  person,  as  the  court 
directs. 
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ARTICLE   FOURTH. 

Infant  plaintiffs  and  defendants. 


468.  Bight  of  infant  to  bring  action. 

409.  Guardian  for  Infant  plaintiff  most  be  appointed. 

470.  Application  therefor. 

471.  Application  for  appointment  of  guardian  for  Infant  defendant. 
47*.  Guardian,  now  appointed.     Clerk,  when  to  act. 

473.  Guardian  for  absent  infant  defendant. 

474.  Guardian  not  to  receive  property  until  security  given. 
47B.  Security. 

476.  Last  two  section*  not  to  apply  to  general  guardian. 

477.  Liability  of  defendant's  guardian  for  coats. 

|  4M8.  RlaTbt  of  infant  to  brims;  action. 

Where  an  infant  has  a  right  of  action,  he  is  entitled  to  main- 
tain an  action  thereon;  and  the  same  shall  not  be  deferred  or 
delayed,  on  account  of  his  infancy. 

|  469.  [Am'd,  1891.]    Guardian  for  Infant  plaintiff  must  be 


Before  a  summons  is  issued,  in  the  name  of  an  infant  plaintiff, 
a  competent  and  responsible  person  must  be  appointed,  to  appear 
as  his  guardian  for  the  purpose  of  the  action,  who  shall  be 
responsible  for  the  costs  thereof,  except  where  such  infant  prose- 
cotes  as  a  poor  person  as  provided  for  under  section  459  of  this 
act,  in  which  cage  security  for  costs  shall  not  be  required. 

la  effect  September  1,  1891;  not  applicable  to  actions  or  proceedings  com- 
menced prior  to  such  date;  L.  1801,  ch.  170.    See    f  8240. 

|  <4TO.  Application  tberefor. 

The  guardian  must  be  appointed  upon  the  application  of  the 
Infant,  if  he  is  of  the  age  of  fourteen  years,  or ,  upwards;  or,  if 
he  is  under  that  age,  upon  the  application  of  his  general  or  testa- 
mentary guardian,  if  he  has  one,  or  of  a  relative  or  friend.  If 
the  application  is  made  by  a  relative  or  friend,  notice  thereof 
moot  be  given  to  his  general  or  testamentary  guardian,  if  he  has 
one;  cpr,  If  he  has  none,  to  the  person  with  whom  the  infant 
resides. 
Co.  Proc.,  f  116,  snbd.  1. 

|  4V71.  [Am'd,  1879.]  Application  for  appointment  of  a*nar- 
4Un  for  Infant  defendant. 

An  infant  defendant  must  also  appear  by  guardian,  who  must 
bo  a  competent  and  responsible  person,  appointed  upon  the  appli- 
cation of  the  infant,  if  he  is  of  the  age  of  fourteen  years,  or 
upwards,  and  applies  within  twenty  days  after  personal  service 
of  the  summons,  or  after  service  thereof  is  complete,  as  pre- 
scribed in  section  441  of  this  act;  or  if  he  is  under  that  age,  or 
neglects  so  to  apply,  upon  the  application  of  any  other  party  to 
the  action,  or  of  a  relative  or  friend  of  the  infant.    Where  the 

S plication  is  made  by  a  person  other  than  the  infant,  notice 
ereof  must  be  given  to  his  general  or  testamentary  guardian, 
if  he  has  one  within  the  State;  or,  if  he  has  none,  to  the  infant 
himself,  if  he  is  of  the  age  of  fourteen  years,  or  upwards,  and 
within  the  State;  or,  if  he  is  under  that  age,  and  within  the 
State,  to  the  person  with  whom  he  resides. 

|  4VT9.  [AnVd,  1879.]  Onardtan,  bow  appointed.  Cleric, 
wa«a  to  act. 

The  court  in  which  the  action  is  brought,  or  a  judge  thereof, 
or  if  the  action  Is  brought  in  the  supreme  court,  the  county  judge 
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of  the  county  where  the  action  is  triable,  may  appoint  a  guar- 
dian ad  litem  for  an  infant,  either  plaintiff  or  defendant,  as 
prescribed  in  this  article.  The  clerk  must  act  in  that  capacity  for 
an  infant  defendant  where  the  court  or  the  judge  appoints  him. 
No  person,  other  than  the  clerk,  shall  be  appointed  a  guardian 
i  d  litem,  unless  his  written  consent,  duly  acknowledged,  is  pro- 
duced to  the  court  or  judge  making  the  appointment. 
Predicated  on  Go.  Proc.,  §  115;  2  B.  8.  446,  §  4.     8ee  |  1535. 

§  473.  [Am'd,  188B.]  Guardian  for  absent  Infant  defend- 
ant* 

Where  an  infant  defendant  resides  out  of  the  State  or  resides 
within  the  State,  and  is  temporarily  absent  therefrom,  the  court 
may,  in  its  discretion,  make  an  order  designating  a  person  to  be 
his  guardian  ad  litem,  unless  he.  or  some  one  in  his  behalf,  pro- 
cures such  a  guardian  to  be  appointed,  as  prescribed  in  the  last 
two  sections,  within  a  specified  time  after  service  of  a  copy  of 
the  order.  The  court  must  give  special  directions  in  the  order, 
respecting  the  service  thereof,  which  may  be  upon  the  infant." 
The  summons  may  be  served  by  delivering  a  copy  to  the  guar- 
dian so  appointed,  with  like  effect  as  where  a  summons  is  served 
without  the  State  upon  an  adult  defendant,  pursuant  to  an  order 
for  that  purpose,  granted  as  prescribed  in  section  four  hundred 
and  thirty-eight  of  this  act;  except  that  the  time  to  appear  or 
answer  is  twenty  days  after  the  service  of  the  summons,  ex- 
clusive of  the  day  of  service. 

Based  on  Co.  Proc.,  part  of  J  116;  L.  1888,  ch.  404. 

8  474.  Gnardian  not  to  receive  property  until  security 
Si-ren. 

Except  in  a  case  where  it  is  otherwise  specially  prescribed  by 
law,  a  guardian,  appointed  for  an  infant,  as  prescribed  in  this 
article,  shall  not  be  permitted  to  receive  money  or  property  of 
the  infant,  other  than  costs  and  expenses  allowed  to  the  guardian 
by  the  court,  until  he  has  given  sufficient  security,  approved  by 
a  judge  of  the  court,  or  a  county  judge,  to  account  for  and  apply 
the  same,  under  the  direction  of  the  court. 
Go.  Proc.,  8  420,  am'd. 

8  475.   Security. 

The  security  must  be  a  bond  to  the  infrnt,  in  such  penalty  as 
the  judge  directs,  not  less  than  twice  the  sum,  or  the  value  of 
the  property,  to  be  received,  executed  by  the  guartlir  i  and  at 
least  two  sureties,  approved  by  the  judge,  and  filed  in  the  office 
of  the  clerk.  The  infant,  or  any  other  party  to  the  action,  may 
afterwards  apply  for  an  order,  directing  a  new  bond  to  be  given, 
with  an  increased  penalty;  or  the  court  may  so  direct,  of  its  own 
motion. 
2  B.  S.  446,  8  5  (2  Bdm.  465). 

8  476.  Last  two  sections  not  to  apply  to  ffeneratl, 
arnardlan* 

The  last  two  sections  do  not  apply  to  the  general  guardian 
of  the  infant,  who  has  been  appointed  his  guardian  ad  litem,  aa 
prescribed  in  this  article;  but  the  court  may,  at  any  time,  require 
the  general  guardian  to  give  additional  security  for  the  faithful 
discharge  of  his  trust,  before  receiving  money  or  property  of  th« 
infant,  under  a  judgment  or  order  in  the  action. 
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i  477.  Liability  of  defendant's  vuardlan  for  costs. 

A  person  appointed  guardian,  as  prescribed  in  this  article,  for 
an  infant  defendant  in  an  action,  is  not  liable  for  the  costs  of 
the  action,   unless  specially   charged  therewith  by  the  order  of 
the  court,  for  personal  misconduct. 
2E.S.  447,  S  12  (2  Edm.  406). 

I  477-a.  [Added,  1916.1  Appointment  of  guardians  ad 
litem  and  special  guardian*  by  supreme  court  without 
application. 

The  supreme  court  may  appoint  a  guardian  ad  litem  or 
special  guardian  for  an  infant  or  an  incompetent  person,  at 
any  stage  in  any  action  or  proceeding,  when  it  appears  to  the 
court  necessary  for  the  proper  protection  of  the  rights  and 
interests  of  such  infant  or  incompetent  person  and  fix  the  fees 
and  compensation  of  such  guardians,  except  when  it  is  otherwise 
expressly  provided  by  law. 
Added  by  L.   1916,    ch.  440,    In  effect  Sept.  1,   1916. 
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CHAPTER  VI. 

Pleadings  in  Courts  of  Record,  including  Counter- 
claims. 

TITLE   1.— The  CoBteeitf to  PlewlUgs  1b  mi  Actio*. 
TITLE  II.  -Provisions  Generally  Applicable  to  Pleadings. 

TITLE  I. 

The  consecutive  pleadings  in  an  action. 

Article  1.  Complaint. 
2.  Demurrer. 
8.  Answer. 
4.  Reply. 

ARTICLE  FIRST. 

Complaint, 

Bee.  478.  First  pleading  to  be  complaint. 

471).  Copy    complaint,    when    to   be   served. 

480.  Consequence  of  failure. 

481.  Complaint;   what   to   contain. 

482.  When  interlocutory  and  final  Judgment  may  be  demanded. 
4*3.  Causes   of  action    to   ue  separately   stated. 

484.  What  causes  of  action  may  be  Joined  In  the  same  complaint. 
485-486.  [Stricken   out.) 

S  478.  First  pleading;  to  be  complaint. 

The  first  pleading,  on  the  part  of  the  plaintiff,  is  the  complaint. 
Co.  Proc.,   S  141. 

5  479.  [Am'd,  1877.]    Copy  complaint,  -when  to  be  served. 

If  a  copy  of  the  complaint  is  not  delivered  to  a  defendant,  at 
the  time  of  the  delivery  of  a  copy  of  the  summons  to  him,  either 
within  or  without  the  State,  his  attorney  may,  at  any  time 
within  twenty  days  after  the  service  of  the  summons  is  com- 
plete, serve  upon  the  plaintiffs  attorney  a  written  demand  of  a 
copy  of  the  complaint,  which  must  be  served  within  twenty  days 
thereafter.  The  demand  may  be  incorporated  into  the  notice  of 
appearance.  But  where  the  same  attorney  appears  for  two  or 
more  defendants,  only  one  copy  of  the  complaint  need  be  served 
upon  him;  and  if,  after  service  of  a  copy  of  the  complaint  upon 
him,  as  attorney  for  a  defendant,  he  appears  for  another  defend- 
ant, the  last  defendant  must  answer  the  complaint  within  twenty 
days  after  he  appears  in  the  action. 
Substitute  for  part  of  ft  180,  Co.  Proc.    See  post,  $  824.    See  fi  41ft,  422. 

|  480.  Consequence  of  failure. 

If  the  plaintiff's  attorney  fails  to  serve  a  copy  of  the  complaint, 
as  prescribed  in  the  Inst  section,  the  defendant  may  apply  to  the 
court  for  a  dismissal  of  the  complaint. 

g  481.    [Am'd,   11HU,   ItMIB.)    Complaint)  what  to  contain. 

The  complaint  must  contain: 

1.  The  title  of  the  action,  specifying  the  name  of  the  court  In 
which  it  is  brought;  if  it  is  brought  in  the  supreme  court,  tbt» 
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name  of  the  county,  which  the  plaintiff  designates  as  the  place 
of  trial;  and  the  names  of  all  the  parties  to  the  action,  plaintiff 
and  defendant.  \ 

2.  [Am'd,  1904,  1905.]  A  plain  and  concise  statement  of  the 
facts  constituting  each  cause  of  action  without  unnecessary 
repetition. 

3.  A  demand  of  the  judgment  to  which  the  plaintiff  supposes 
himself  entitled. 

Co.  Proc.,  8  142,  am'd;  L.  1904,  eh.  COO;  L.  1905,  ch.  431.    In  effect  May  16, 
190ft. 

5  483.  [Am'd,  1877.]  When  Interlocutory  and  final  Judg- 
ment may  bo  demanded. 

In  an  action  triable  by  the  court,  without  a  jury,  the  plaintiff 
may,  in  a  proper  case,  demand  an  interlocutory  judgment,  and 
also  a  final  judgment,  distinguishing  them  clearly. 

ft,  483.  Cause*  of  action  to  be  aeparatoly  stated. 

Where  the  complaint  sets  forth  two  or  more  causes  of  action, 
the  statement  of  the  facts  constituting  each  cause  of  action  matt 
bo  separate  and  numbered. 

From  Co.  Proc.,  $  167,  am'd. 

|  484.  (Am'd,  1877,  1900,  1008,  1007,  1000.]  What  causes 
of  action  may  be  Joined  In  the  name  complaint. 

The  plaintiff  may  unite  in  the  same  complaint,  two  or  more 
causes  of  action,  whether  they  are  such  as  were  formerly  de- 
nominated legal  or  equitable,  or  both,  where  they  are  brought 
to  recover  as  follows: 

1.  Upon  contract,  express  or  implied. 

2.  For  personal  injuries,  except  libel,  slander,  criminal  con- 
versation or  seduction. 

3.  For.  libel  or  slander. 

4.  For  injuries  to  real  property. 

5.  Real  property,  in  ejectment,  with  or  without  damages  for 
the  withholding  thereof.     (See  §  149u\) 

6.  For  injuries  to  personal  property. 

7.  Chattels,  with  or  without  damages  for  the  taking  or  de- 
tention thereof.     (See  §  1689.) 

8.  Upon  claims  against  a  trustee,  by  virtue  of  a  contract,  or 
by  operation  of  law. 

9.  Upon  claims  arising  out  of  the  same  transaction,  or  trans- 
actions connected  with  the  same  subject  of  action,  and  not  in 
eluded  within-  one  of  the  foregoing  subdivisions  of  this  section. 
fSec  $  1815.) 

10.  For  penalties  incurred  under  the  forest,  fish  and  game 
law. 

11.  For  penalties  incurred  under  the  agricultural  law. 

12.  For  penalties  incurred  under  the  public  health  law. 

But  it  must  appear,  upon  the  face  of  the  complaint,  that  all 
the  causes  of  action,  so  united,  belong  to  one  of  the  foregoing 
subdivisions  of  this  section;  that  they  are  consistent  with  each 
other:  and.  except  as  otherwise  prescribed  by  law,  that  they 
affect  all  the  parties  to  the  action;  and  it  must  appear  upon  the 
faee  of  the  complaint,  that  they  do  not  require  different  places 
of  trial. 

•  Substitute  fop  part  of  I  1«7.  Co.  Proc.  L.  1900,  oh.  590;  L.  1906,  ch.  29: 
I*.  1907,  ««h.  2«:  L.  1909.  ch.  «5.  See  note  42  of  notea  of  Board  of  Stat- 
at  or?  ConKoltdatlon  at  end  of  codt>. 

5  48«.     [Stricken  ont  in  1877.] 
1  ««.     [Stricken  out  in  1877.] 

or. 


J 

§§  487-93  DEMURRER  c.  6, 1. 1.  a.  2 

ARTICLES  SECOND. 

Demurrer. 

See.  487.  Defendant  mast  demur  or  answer. 
488.  When  he  may  demur. 
4bW.   [Stricken    oui.J 

490.  Demurrer  to  complaint  mnst  specify  grounds  of  objection. 

491.  (Stricken   out.] 

492.  Demurrer  to  all  or  part  of  the  complaint;  demurrer  to  part,  and 

answer  to  part. 
498.  Defendant  may  demur  to  reply. 
494.  When  plaintiff  may  demur  to  answer. 

49o.  Deinuner  to  counterclaim,   when  aetendant  demands  an  affirmative 
judgment. 

496.  Demurrer    to    counterclaim    must    specify   grounds   of   objection. 

497.  Amendments  In  certain  cases  after  decision  of  demurrer. 

498.  When  objection  may  be  taken  by  answer. 

499.  Objection;    when   deemed   walrea. 

§  487.  Defendant  must  demur  or  answer. 

The  only  pleading,  on  the  part  of  the  defendant,  is  either  a  de- 
murrer or  an  answer. 

€».  Prec,  part  of  §  143. 

S  488.  [Am'd,  1877.]    When  he  mar  demur. 

The  defendant  may  demur  to  the  complaint,  where  one  or 
more  of  the  following  objections  thereto  appear  upon  the  face 
thereof: 

1.  That  the  court  has  not  jurisdiction  of  the  person  of  the  de- 
fendant. 

2.  That  the  court  has  not  jurisdiction  of  the  subject  of  the 
action. 

3.  That  the  plaintiff  has  not  legal  capacity  to  sue. 

4.  That  there  is  another  action  pending  between  the  same  par* 
ties,  for  the  same  cause. 

5.  That  there  is  a  misjoinder  of  parties  plaintiff. 

6.  That  there  is  a  defect  of  parties,  plaintiff  or  defendant. 

7.  That  causes  of  action  have  been  improperly  united. 

8.  That  the  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action. 

Id.,  5  144.  am'd  by  adding  sabd.  S. 

S  48».  [Stricken  oat  in  1877.] 

S  49©.  [Am'd,  1877.]  Demurrer  to  complaint  must  specify 
grounds  of  objection. 

The  demurrer  must  distinctly  specify  the  objections  to  the  com- 
plaint; otherwise  It  may  be  disregarded.  An  objection,  taken 
under  subdivision  first,  second,  fourth,  or  eighth  of  section  four 
hundred  and  eighty-eight  of  this  act,  may  be  stated  in  the  lan- 
guage of  the  subdivision;  an  objection,  taken  under  either  of  the 
other  subdivisions,  must  point  out  specifically  the  particular  de- 
fect relied  upon. 
First  sentence  Go.   Proc.,   part  of  $  145. 

S  4»1.   [Stricken  out  in  1877.] 

(  402.  Demurrer  to  all  or  part  of  the  complaint t  demurrer 
to  part,  and  answer  to  part. 

The  defendant  may  demur  to  the  whole  complaint,  or  to  one  o* 
more  separate  causes  of  action,  stated  therein.  In  the  latter  case, 
ho  may  answer  the  causes  of  action  not  demurred  to. 

Os.  Proc.,  S  14ft,  2d  sentence,  consolidated  with  Id.,  |  101. 


c.  6,  t.  1,  a.  2  DEM  U  RHER.  §§  493-98 

9  488.  Defendant  may  demur  to  reply. 

The  defendant  may  also  demur  to  the  reply,  or  to  a  separate 
traverse  to,  or  avoidance  of,  a  defence  or  counterclaim,  contained 
in  the  reply,  on  the  ground  that  it  is  insufficient  in  law,  upon  the 
face  thereof. 

Substitute  far  Go.   Proc.,  f  166. 

|  494.  When  plaintiff  may  demur  to  aimwer. 

The  plaintiff  may  demur  to  a  counterclaim  or  a  defence  consist- 
ing of  new  matter,  contained  in  the  answer,  on  the  ground  that  i1 
is  insufficient  in  law,  upon  the  face  thereof. 

Id.,  part  of  5  153. 

§  495.  [Am'd,  1877.]  Demurrer  to  counterclaim,  when  de- 
fendant  demands  an   affirmative  Judgment. 

The  plaintiff  may  alfo  demur  to  a  counterclaim,  upon  which 
the  defendant  demands  an  affirmative  judgment,  where  one  or 
more  of  the  following  objections  thereto,  appear  on  the  face  of 
the  counterclaim: 

1.  That  the  court  has  not  jurisdiction  of  the  subject  thereof. 

2.  xhat  the  defendant  has  not  legal  capacity  to  recover  upon 
the  same. 

3.  That  there  is  another  action  pending  between  the  same  par- 
ties, for  the  same  cause.  * 

4.  That  the  counterclaim  is  not  of  the  character  specified  in 
section  501  <^f  this  act. 

5.  That  the  counterclaim  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 

i  4&G.  [Am'd,  1877.]  Demurrer  to  counterclaim  mast 
Kpeclfy  grounds  of  objection. 

A  demurrer,  taken  under  the  last  section,  must  distinctly 
specify  the  objections  to  the  counterclaim;  otherwise  it  may  be 
disregarded.  The  mode  of  specifying  the  objections  is  the  same, 
as  where  a  demurrer  is  taken  to  a  complaint. 


§  497.   [Am'd,  1877.]    Amendments  In  certain  oases  after 
decision  of  demurrer. 

Upon  the  decision  of  a  demurrer,  either  at  a  general  or  special 
term,  or  in  the  court  of  appeals,  the  court  may,  in  its  discretion, 
allow  the  party  in  fault  to  plead  anew  or  amend,  upon  such 
terms  as  :  e  just.  If  a  demurrer  to  a  complaint  is  allowed,  be- 
cause two  or  more  Causes  of  action  have  been  improperly  united, 
the  court  may,  in  its  discretion,  and  upon  such  terms  as  are  just, 
direct  that  the  action  be  divided  into  as  many  actions,  as  are 
necessary  for  the  proper  determination  of  the  causes  of  action 
therein  stated. 
Od.  Proc,  part  of  §  172. 

9  496.    [Am'd,   1877.]    When   objection   may  be  taken   by 


Where  any  of  the  matters  enumerated  in  section  four  hundred 
and  eighty-eight  of  this  act  as  grounds  of  demurrer,  do  not  appear 
on  the  face  of  the  complaint,  the  objection  may  be  taken  by 
answer. 
U..   I  M7.  y„ 


9  490.  Objection}  when  deemed  waived. 

If  such  an  objection  is  not  taken,  either  by  demurrer  .or  answer, 
the  defendant  is  deemed  to  have  waived  it;  except  the  objection 
to  the  jurisdiction  of  the  court,  or  the  objection  that  the  com- 

Slaint  does  not  state  facts  sufficient  to  constitute  a  came  of 
ction. 

Co.  Proc.,  S  148. 

10© 
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article:  third. 

Answer, 

fee.  BOO.  Answer;  what  to  contain. 
001.  Counterclaim  defined. 

60S.  Rules  respecting  the  allowance  of  counterclaims. 
•06.  Judgment,  when  demand  and  counterclaim  are  equal  or  unequal. 
004.  Id.;  for  affirmative  relief. 

600.  Counterclaim,  *vhen  defendant  Is  sued  In  a  representative  capacity. 
BOO.  Id.;  when  plaintiff  Is  an  executor  or  administrator 
507.  Defendant  may  interpose  several  defences  or   counterclaims;   rules 

relating  thereto. 
BOB.  Partial  defences. 

800.  When  defendant  to  demand  affirmative  judgment. 
010.  rstrlcken  out.] 
Oil.  when  pleadings  admit  part  of  plaintiff's  claim  to  be  Just,   action 

may  be  severed,  etc. 
012.  Joogmssjt,    where    counterclaim    only    is    interposed    for   less    than 

plaintiff's  claim. 
Oil.  Dilatory  defences  to  be  verified. 

f  600.  [Am'd,  1877,  1904,  1905.]    Answer;  what  to  contain. 

The  answer  of  the  defendant  must  contain: 

1.  A  general  or  specific  denial  of  each  material  allegation  of 
the  complaint  controverted  by  the  defendant,  or  of  any  knowl- 
edge or  information  thereof  sufficient  to  form  a  belief. 

2.  {Am'd,  1904,  1005.]  A  statement  of  any  new  matter  con- 
stituting a  defense  or  counter-claim,  in  ordinary  and  concise 
language  without  repetition. 

Go.  Proc..  |  149.  See  5  522.  L.  1904,  ch.  500;  L.  1905,  ch.  431.  In  effect 
May  16.  1900. 

f  SOI.  [Am'd,  1877.]     Counterclaim  defined. 

The  counterclaim,  specified  in  the  last  section,  must  tend,  in 
some  way,  to  diminish  or  defeat  the  plaintiff's  recovery,  and  must 
be  one  of  the  following  causes  of  action  against  the  plaintiff,  or, 
in  a  proper  case,  against  the  person  whom  he  represents,  and  in 
favor  of  the  defendant,  or  of  one  or  more  defendants,  between 
whom  and  the  plaintiff  a  separate  judgment  may  be  had  in  the 
action: 

1.  A  cause  of  action  arising  out  of  the  contract  or  transaction, 
set  forth  in  the  complaint  as  the  foundation  of  the  plaintiff's 
claim,  or  connected  with  the  subject  of  the  action. 

2.  In  an  action  on  contract,  any  other  cause  of  action  on  con- 
tract, existing  at  the  commencement  of  the  action. 

tabatltute  for  first  part  of  Co.  Proc.,  |  150. 

|  60S.  [Am'd,  1877.]  Rules  respecting;  the  allowance  of 
eownterclalma. 

But  the  counterclaim,  specified  in  subdivision  second  of  the 
last  section,  is  subject  to  the  following  rules: 

1.  If  the  action  is  founded  upon  a  contract,  which  has  been 
assigned  by  the  party  thereto,  other  than  a  negotiable  promis- 
sory note  or  bill  of  exchange,  a  demand,  existing  against  the 
party  thereto,  or  an  assignee  of  the  contract,  at  the  time  of  the 
assignment  thereof,  and  belonging  to  the  defendant,  in  good 
faith,  before  notice  of  the  assignment,  must  be  allowed  as  a 
counterclaim,  to  the  amount  of  the  plaintiff's  demand,  if  it  might 
have  been  so  allowed  against  the  party^  or  the  assignee,  while 
the  contract  belonged  to  him. 

2.  Jf  the  action  is  upon  a  negotiable  promissory  note  or  bill 
of  exchange,  which  has  been  assigned  to  the  plaintiff  after  it  be- 
came due,  a  demand,  existing  againnt  a  person  who  assigned  or 
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transferred  it,  after  it  became  due,  must  be  allowed  as  a  counter- 
claim, to  the  amount  of  the  plaint ifFs  demand,  if  it  might  have 
been  so  allowed  against  the  assignor,  while  the  note  or  bill  be- 
longed to  him. 

3.  If  the  plaintiff  is  a  trustee  for  another,  or  if  the  action  is 
in  the  name  of  a  plaintiff,  who  has  no  actual  interest  in  the  con- 
tract upon  which  it  is  founded,  a  demand  against  the  plaintiff 
shall  not  be  allowed  as  a  counterclaim;  but  so  much  of  a  demand 
existing  against  the  i>erson  whom  he  represents,  or  for  whose 
benefit  the  action  is  brought,  as  will  satisfy  the  plaintiffs  de- 
mand, must  be  allowed  as  a  counterclaim,  if  it  might  have  been 
so  allowed  in  an  action  brought  by  the  person  beneficially  in- 
terested. 

Founded  upon  2  R.  9.  854,  ft  18,  subds.  8,  9  and  10,  and  part  of  sabd.  !• 

{80S.  [Am'd,  1877.]  Judgment,  when  demand  and  coun- 
terclaim are  equal  or  unequal. 

Where  a  counterclaim  is  established,  which  equals  the  plain 
tiffs  demand,  the  judgment  must  be  in  favor  of  the  defendant. 
Where  it  is  less  than  the  plaintiffs  demand,  the  plaintiff  must 
have  judgment  for  the  residue  only.  Where  it  exceeds  the  plain 
tiff's  demand,  the  defendant  must  have  judgment  for  the  excess, 
or  so  much  thereof  as  is  due  from  the  plaintiff.  Where  part  of 
the  excess  is  not  due  from  the  plaintiff,  the  judgment  does  not 
prejudice  the  defendant's  right  to  recover,  from  another  person, 
so  much  thereof  as  the  judgment  does  not  cancel. 

Id.,   ft|  21,   22  (2  Edm.  367). 

$504.  Id.;  for  affirmative  relief. 

In  a  case  not  specified  in  the  last  section,  where  a  counterclaim 
is  established,  which  entitles  the  defendant  to  an  affirmative  judg- 
ment, demanded  in  the  auswer,  judgment  must  be  rendered  for 
the  defendant  accordingly. 

Co.  Proc,  last  clause  of  8  263. 

ft  505.  Counterclaim,  when  defendant  in  lined  in  a  repre- 
sentative capacity. 

In  an  action  against  an  executor  or  an  administrator,  or  other 
person  sued  in  a  representative  capacity,  the  defendant  may  set 
forth,  as  a  counterclaim,  a  demand  belonging  to  the  decedent,  or 
other  person  whrm  he  represents,  where  the  person  so  repre- 
sented would  have  been  entitled  to  set  forth  the  same,  in  an 
action  against  him. 

2  R.    S.   35.*,   9  2&, 

§506.  Id.'  when  plaintiff  is  an  executor  or  administrator. 

In  an  action  brought  by  an  executor  or  administrator,  in  his 
representative  capacity,  a  demand  against  the  decedent,  belong- 
ing, at  the  time  of  his  death,  to  the  defendant,  may  be  set  forth 
by  the  defendant  as  a  counterclaim,  as  if  the  action  had  been 
brought  by  the  decedent  in  his  life-time;  and,  if  a  balance  is 
found  to  be  due  to  the  defendant,  judgment  must  be  rendered 
therefor  against  the  plaintiff,  in  his  representative  capacity.  Exe- 
cution can  be  issued  upon  such  a  judgment,  only  in  a  case  where 
it  could  be  issued  upon  a  judgment,  in  an  action  against  the  ex- 
ecutor or  administrator. 
14- ,  H  23  aM  24.    See  ft  1826. 
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5  S07.  [Am'd,  1879.]  Defendant  may  Interpose  several 
defences  or  counterclaims  j  rules  relating  thereto. 

A  defendant  may  set  forth,  in  his  answer,  as  matfy  defences 
or  counterclaims,  or  both,  as  he  has,  whether  they  are  such 
as  were  formerly  denominated  legal  or  equitable.  Each  defence 
or  counterclaim  must  be  separately  stated,  and  numbered.  Un- 
less it  is  interposed  as  an  answer  to  the  entire  complaint,  it  must 
distinctly  refer  to  the  cause  of  action  which  it  is  intended  to 
answer. 

Co.  Pioe.,  part  of  §  150,   am'd. 

9  BOS.  [Am'd,  1877.]    Partial  defences. 

A  partial  defence  may  be  set  forth,  as  prescribed  in  the  last 
section;  but  it  must  be  expressly  stated  to  be  a  partial  defence 
to  the  entire  complaint,  or  to  one  o?  more  separate  causes  of 
action,  therein  set  forth.  Upon  a  demurrer  thereto,  the  question 
is,  whether  it  is  sufficient  for  t!  *t  purpose.  Matter  tending  only 
to  mitigate  or  reduce  damages,  in  an  action  to  recover  damages 
for  the  breach  of  a  promise  to  marry  >  or  for  a  personal  injury,  rr 
an  injury  to  property,  is  a  partial  defence,  within  the  meaning  of 
this  section. 

See  post,  S  53C- 

§  500.  [At.'d,  1877.]  When  defendant  to  demand  afflrma- 
tlve  Judgment. 

Where  the  defendant  deems  himself  entitled  to  an  affirmative 
judgment  against  the  plaintiff,  by  reason  of  a  counterclaim  in- 
terposed by  him,  he  must  demand  the  judgment  In  his  answer. 

§  510.  [Stricken  out  in  1877.] 

|  511.  [Am'd,  1879.]  When  pleading's  admit  part  of 
plaintiff's  claim  to  be  Just,  action  may  be  severed,  etc. 

Where  the  ang\?c-*  of  the  defendant,  expressly  or  by  not  deny- 
fiife\  admits  a  part  of  the  plaintiff's  claim  to  be  just,  the  court, 
upon  the  plaintiff's  motion,  may,  in  its  discretion,  order  that  the 
action  be  severed ;  that  a  judgment  be  entered  for  the  plaintiff  for 
the  part  so  admitted;  and  if  the  plaintiff  so  elects,  that  the  action 
be  con  tin  ued,  with  like  effect,  as  to  the  subsequent  proceedings, 
as  if  it  had  been  originally  brought  for  the  remainder  of  the 
claim.    The  order  must  prescribe  the  time  and  manner  of  the 

E  lain  tiffs  election.    If  the  plaintiff  elects  to  continue  the  action, 
is  right  to  costs  upon  the  judgment  is  the  same,  as  if  il   was 
taken  in  an  action  brought  for  only  that  part  of  the  claim.    I  * 
the  plaintiff  does  not  elect  to  continue  the  action,  costs  must  be 
awarded,  as  upon  final  judgment  in  any  other  case. 
Substitute  for  concluding  paragraph  of  §  244,  Co.   Proc. 

|  512.  Jndsrment,  where  counterclaim  only  is  Interposed 
for  leas  than  plaintiff's  claim. 

In  an  action  upon  contract,  where  the  complaint  demands 
judgment  for  a  sum  of  money  only,  if  the  defendant,  by  his 
answer,  doeh  not  deny  the  plaintiff's  claim,  but  sets  up  a  counter- 
claim amounting  to  less  than  the  plaintiff's  claim,  the  plaintiff, 
upon  filing  with  the  clerk  an  adn'*sion  of  the  counterclaim,  may 
take  judgment  for  the  excess,  *»«  upon  a  default  for  want  of  an 
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answer.    The  admission  must  be  made  a  part  of  the  judgment- 
roll. 

Oo.  Proc.,  .part  of  $  246,  am'd. 

9  518.  Dilatory  defence*  to  be  verified. 

A  defence  which  does  not  involve  the  merits  of  the  action,  shall 
not  be  pleaded,  unless  it  is  verified  as  prescribed  in  title  second 
of  this  chapter. 

From  2  B.  g.  862,  f  7  (2  Bdm.  864). 
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ARTICLE  FOURTH, 

Reply. 

See.  514.  Reply;    what  to  contain. 

515.  Judgment  upon   failure   to  reply. 

516.  Cases   wh  re   tbe   court   may    require  a   reply. 

517.  Plaintiff  may  aet  forth  several  avoidance*  in  reply. 

f  S14.   [Am'd,  1H77,  lfMU,   1DOB.]    Reply*  what  to  contain. 

Where  the  answer  contains  a  counterclaim,  the  plaintiff,  if  he 
does  not  demur,  may  reply  to  the  counterclaim.  Tne  reply  must 
contain  a  general  or  specific  denial  of  each  material  allegation  of 
the  counterclaim  controverted  by  the  plaintiff,  or  of  any  knowl- 
edge or  information  thereof  sufficient  to  form  a  belief;  and  it  may 
set  forth  in  ordinary  and  concise  language,  without  repetition, 
m-w  matter  not  inconsistent  with  the  complaint,  constituting  a 
defense  to  the  counterclaim. 

Co.  Proc.,  part  of  (153.  See  |  522.  L.  100a,  ch.  500;  L.  1905,  ch.  481. 
Ic  effect  May  18,  1005. 

§  BIB.  Judgment  upon  failure  to  reply. 

If  the  plaintiff  fails  to  reply  or  demur  to  the  counterclaim,  the 
defendant  may  apply,  upon  notice,  for  judgment  thereupon;  and, 
if  the  case  requires  it,  a  reference  may  be  ordered,  or  a  writ  of 
inquiry  may  be  issued,  as  prescribed  in  chapter  eleventh  of  this 
act,  where  the  plaintiff  applies  for  judgment. 

Id.,  ft  154.  am'd.    See  post,  |  1210. 

|  BIG.  Cases  where  the  court  may  require  a  reply. 

Where  an  answer  contains  new  matter,  constituting  a  defence 
by  way  of  avoidance,  the  court  may,  i..  its  discretion,  on  the  de- 
fendant's application,  direct  the  plaintiff  to  reply  to  the  new  mat- 
ter. In  that  case,  the  reply,  ana  the  proceedings  upon  failure  to 
reply,  are  subject  to  the  same  rules  as  in  the  case  of  a  counter- 
claim. 

Id.,    concluding  paragraph  of   5  158. 

i  BIT.  [Am'd,  1877.]  Plaintiff  may  set  forth  Vtrreral 
avoidances  in  reply. 

A  reply  may  contain  two  or  more  distinct  avoidances  of  the 
nine  defence  or  counterclaim;  but  they  must  be  separately  stated 
and  numbered. 
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TITLE  IL 
Provisions  generally  applicable  xo  pleadings. 

flee.  518.  Application  and  effect  of  this  chapter. 
019.  Pleudlngs   to    be   liberally    construed. 

520.  Pleadings  to  be  subscribed;   within  what  time  to  be  serred. 
621.  When  defendant   to   serve  copy  answer  on  co-defendant. 
522.  Allegation   not  denied;   when  to  be  deemed  true. 
528.  When    pleading   must   be   verified;    and    when   verification    may   lie 

omitted. 
524.  Form  and  construction  of  certain  allegations  and  denials  in  verified 

pleading. 
526.*  Verification;  how  and  by  whom   made. 

526.  Form    of    affidavit   of    verification. 

527.  When  verification  may  be  confined  to  a  counterclaim. 

528.  Remedy  for  defective  verification,  or  want  of  verification. 

528.  When   defendant  not  excused  from   verifying  answer  to  charge  of 
fraud. 

580.  Private  statute;   how  pleaded. 

581.  Account;  how  pleaded.    Bill  of  particulars. 

582.  Judgment;   how   pleaded. 

538.  Conditions  precedent;   bow  pleaded. 

534.  Instrument  for   payment  of   money;   how   pleaded. 

535.  Pleadings  in   libel  and  slander. 

586.  Pleading  mltlpating  circumstances,  In  action  for  a  wrens. 

587.  Frivolous  pleadings:   how  disposed  of. 
538.  Sham  defences   to  be   stricken   out. 
589.  Material   variances;    bow   provided   for. 

540.  Immaterial  variances;  how   provided  for. 

541.  What  to  be  deemed  a  failure  of  proof. 

542.  Amendments   rf   course. 

543.  Amended  pleading  to  be  served;  answer  tberete. 

544.  Supplemental  pleadings. 

546.  Motion  to  strike  out  irrelevant,  etc.,  matter. 

546.  Indefinite    or    uncertain    allegations. 

547.  Motions'  for  Judgment  upon  pleadings. 

§  518.  Application  and  effect  of  this  chapter. 

This  chapter  proscribes  the  form  of  pleadings  in  an  action,  and 
the  rules  by  which  the  sufficiency  thereof  is  determined,  except 
where  special  provision  is  otherwise  made  by  law. 

Substitute   for   Co.    Proc.*,    j   140. 

S  519.  Pleading;*  to  be  liberally  cjmstrned. 

The  allegations  of  a  pleading  must  be  liberally  construed,  with 
a  view  to  substantial  justice  between  the  parties. 
Go.  Proc.,  ft  150. 

g  520.   Pleadlnsjs  to   be   subscribed  ;  -within  what  time  to 
be   served. 

A  pleading  must  be  subscribed  by  the  attorney  for  the  party. 
A  copy  of  each  pleading,,  subsequent  to  the  complaint,  must  be 
served  on  the  attorney  for  the  adverse  party,  within  twenty 
days  after  service  of  a  copy  of  the  preceding  pleading. 

Part  of  Co.  Proc.,  |  156.    See  ante,  f  55. 

S  521.  [Am'd,  1884.]  When  defendant  to  serve  copy 
answer  on  co-defendant. 

Where  the  judgment  may  determine  the  ultimate  rights  of  two 
or  more  defendants,  as  between  themselves,  a  defendant  who  re- 
quires such  a  determination  must  demand  it  in  his  answer,  and 
must  nt  least  twenty  days  before  the  trial  serve  a  copy  of  his 
answer  upon  the  attorney  for  each  of  the  defendants  to  be  af- 
fected by  the  determination,  and  personally,  or  as  the  court  or 
judge  may  direct,  upon  defendants,  so  to  be  affected  who  have 
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not  duly  appeared  therein  by  attorney.    The  controversy  between 
the  defendants  shall  not  delay  a  judgment,  to  which  the  plaintiff 
is  entitled,  unless  the  court  otherwise  directs. 
See    ft   1204,   post. 

|  522.  Allegation  not  denied)  when  to  be  deemed  true. 

Each  material  allegation  of  the  complaint,  not  controverted  by 
the  answer,  and  each  material  allegation  of  new  matter  in  the 
answer,  not  controverted  by  the  reply,  where  a  reply  is  required, 
must,  for  the  purposes  of  the  action,  be  taken  as  true.  But  an 
allegation  of  new  matter  in  the  answer,  to  which  a  reply  is  not 
required,  or  of  new  matter  in  a  reply,  is  to  be  deemed  contro- 
verted by  the  adverse  party,  by  traverse  or  avoidance,  as  the  case 
requires. 

CO.   Proc,   S  168;   L.   1884,   ch.  400.    See  M  500,  514. 

i  S23.  When  pleading?  must  be  verified  |  and  when  verifi- 
cation may  be  omitted. 

Where  a  pleading  is  verified,  each  subsequent  pleading,  except 
a  demurrer,  or  the  general  answer  of  an  infant  by  his  guardian 
ad  litem,  must  also  be  verified.  But  the  verification  may  be 
rmitted,  in  a  case  where  it  is  not  otherwise  specially  proscribed 
ti»*  law,  where  the  party  pleading  would  be  privileged  from 
testifying,  as  a  witness,  concerning  an  allegation  or  denial 
contained  in  the  pleading.  A  pleading  cannot  be  used,  in  a 
criminal  prosecution  against  the  party,  as  proof  of  a  fact 
admitted  or  alleged  therein. 

Id.,   part  of  ft   156,   am'd.    See  ftft  1757,  subd.    1;  1038. 

5  524.  Form  and  construction  of  certain  allegations  and 
denial*   in  verified   pleading. 

The  allegations  or  donials  in  a  verified  pleading  must,  in 
form,  be  stated  tor  be  made  by  the  party  pleading.  Unless 
they  are  therein  stated  to  be  made  upon  the  information  and 
belief  of  the  party,  they  must  be  regarded,  for  all  purposes, 
including  a  criminal  prosecution,  as  having  been  made  upon 
the  knowledge  of  the  person  verifying  the  pleading.  An  allega- 
tion that  the  party  has  not  sufficient  knowledge  or  information, 
to  form  a  belief,  with  respect  to  a  matter,  must,  f^r  the  s;ime 
purposes,  be  regarded  as  an  allegation  that  the  person  verifying 
the  pleading  has  not  such  knowledge  or  information. 

f  526.    Verification;  how  and  by  whom  made. 

The  verification  must  be  made  by  the  affidavit  of  the  party, 
or.  if  there  are  two  or  more  parties  united  in  interest,  and 
pleading  together,  by  at  least  one  of  them,  who  is  acquainted 
with  the  facts,  except  as  follows: 

1.  Where  the  party  is  a  domestic  corporation,  the  verification 
must  be  made  by  an  officer  thereof. 

2.  Where  the  people  of  the  State  are.  or  a  public  officer,  in 
their  behalf,  is  tne  party,  the  verification  may  be  made  by  any 
person  acquainted  with  the  facts. 

3.  [AmNI,  187».]  Where  the  party  is  a  foreign  corporation; 
or  where  the  party  is  not  within  the  county  where*  the  attorney 
resides,  or  if  the  latter  is  not  a  resident  of  the  State,  th'*  county 
where  he  has  his  office,  and  capable  of  making  the  affidavit;  or 
if  there  are  two  or  more  parties  uuit/nl  in  interest,  and  pleading 
together,  where  neither  of  them,  acquainted  with  the  facts  if 
within    that   county,    and   capable   of   making   the   affidavit;   of 
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where  the  action  or  defence  is  founded  upon  .a  written  instru- 
ment for  the  payment  of  money  only,  which  is  in  the  possession 
of  the  agent  or  the  attorney;  or  where  all  the  material  allegations 
of  the  pleading  are  within  the  personal  knowledge  of  the  agent 
or  the  attorney;  in  either  case  the  verification  may  be  made  by 
the  agent  of  or  the  attorney  for  the  party. 
From  Co.  Proc.,  |  167,  am'd. 

f  826.  Form  of  affidavit  of  verification. 

The  affidavit  of  verification  must  be  to  the  effect,  that  the 
pleading  is  true  to  the  knowledge  of  the  deponent,  except  as  to 
the  matters  therein  stated  to  be  alleged  on  information  and 
belief,  and  that  as  to  those  matters  he  believes  it  to  be  true. 
Where  it  is  made  by  a  person,  other  than  the  party,  he  must 
set  forth,  in  the  affidavit,  the  grounds  of  his  belief,  as  to  all 
matters  not  stated  upon  his  knowledge,  and  the  reason  why  it 
is  not  made  by  the  party. 

Id.,  f  157. 

g  527.  When  verification  may  be  eonAned  to  a  eouateir* 
clalm. 

Where  the  complaint  is  not  verified,  and  the  answer  sets  op 
a  counterclaim,  and  also  a  defence  by  way  of  denial  or  avoidance, 
the  aflidavit  of  verification  may  be  made  to  refer  exclusively 
to  the  counterclaim.  In  that  case,  the  last  three  sections  are 
applicable  to  the  affidavit  and  the  counterclaim,  as  if  the  latter 
was  a  separate  pleading. 


8  528.  Remedy  for  defective  verification,  or  want  of 
verification. 

The  remedy  for  a  defective  verification  of  a  pleading  is  to 
treat  the  same  as  an  unverified  pleading.  Where  the  copy  of 
a  pleading  is  served  without  a  copy  of  a  sufficient  verification. 
in  a  case  where  the  adverse  party  is  entitled  to  a  verified 
pleading,  he  may  treat  it  as  a  nullity,  provided  he  gives  notice, 
with  due  diligence,  to  the  attorney  of  the  adverse  party,  that 
he  elects  so  to  do. 


ft  520.  When     defendant     not     excused     from     verlfrti 
answer  to  charge  of  fraud. 

A  defendant  is  not  excused  from  verifying  his  answer  to  a 
complaint,*  charging  him  with  having  confessed  or  suffered  a 
judgment,  or  executed  a  conveyance,  assignment,  or  other  In- 
strument, or  transferred  or  delivered  money,  or  personal  property. 
with  intent  to  hinder,  delay,  or  defraud  his  creditors;  or  with 
being  a  party  or  privy  to  such  a  transaction  by  another  person. 
with  like  intent  towards  the  creditors  of  that  person;  or  with 
any  fraud  whatever,  affecting  a  right  or  the  property  of  another 

Substance  of  2   R.   S.   174,   g  41    (2  Edm.   181),   and  L.   1888,  cfa.  14,    |  '] 
(4   Edm.    581). 

|  5SO.   [Am'd,  1877.]    Private  statute)  how  pleaded. 

In  pleading  a  private  statute,  or  a  right  derived  therefrom. 
it  is  sufficient  to  designate  the  statute  by  its  chanter,  year  of 
passage,  and  title,  or  in  some  other  manner  with  convenient 
certainty,  without  setting  forth  any  of  the  contents  thereof. 

Co.    Proc.,    |   163,   am'd. 
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It  is  not  necessary  for  a  party  to  set  forth,  in  a  pleading,  the 
Hems  of  an  account  therein  alleged;  but  in  that  case,  he  must 
deliver  to  the  adverse  party,  within  ten  days  after  a  written 
demand  thereof,  a  copy  of  the  account,,  which,  if  the  pleading 
is  verified,  must  be  verified  by  his  affidavit,  to  the  effect,  that  he 
believes  it  to  be  true;  or,  if  the  facts  are  within  the  personal 
knowledge  of  the  agent  or  attorney  for  the  party,  or  the  party 
ia  not  within  the  county  where  the  attorney  resides,  or  capable 
of  making  the  affidavit,  by  the  affidavit  of  the  agent  or  attorney. 
If  he  fails  so  to  do,  he  is  precluded  from  giving  evidence  of  the  ac- 
count. The  court,  or  a  judge  authorized  to  make  an  order  in  the 
action,  may  direct  the  party  to  deliver  a  further  account,  where 
the  one  delivered  is  defective.  •  Upon  application  in  any  case,  the 
court,  or  a  judge  authorized  to  make  an  order  in  the  action,  may, 
upon  notice,  direct  a  bill  of  the  particulars  of  the  claim  of  either 
party  to  be  delivered  to  the  adverse  party,  and  in  case  of  default 
the  court  shall  preclude  him  from  giving  evidence  of  the  part  or 
parts  of  his  affirmative  allegation  of  which  particulars  have  not 
been  delivered. 

Co.  Proc.,  |  168,  tm'd;  L.  1904,  ch.  500.    In  effect  April  20,  1004. 

I  589.  Judgment  j  how  pleaded. 

In  pleading  a  judgment,  or  other  determination,  of  a  court  or 
officer  of  special  jurisdiction,  it  is  not  necessary  to  state  the 
facta  conferring  jurisdiction;  but  the  judgment  or  determination 
may  be  stated  to  have  been  duly  given  or  made.  If  that  allega- 
tion is  controverted,  the  party  pleading  must,  on  the  trial,  estab- 
lish the  facts  conferring  jurisdiction. 

Id.,  f  161. 

f  583.  Condition*  precedent!  how  pleaded. 

In  pleading  the  performance  of  a  condition  precedent  in  a  con- 
tract, it  is  not  necessary  to  state  the  facts  constituting  perform- 
ance; but  the  party  may  state,  generally,  that  he,  or  the  person 
whom  he  represents,  duly  performed  all  the  conditions  on  his  part. 
If  that  allegation  is  controverted,  he  must,  on  the  trial,  establish 
performance. 
Id.,  part  of  |  162. 

t  534.  Iaitriimeiit  for  payment  of  money;  how  pleaded. 

Where  a  cause  of  action,  defence,  or  counterclaim,  is  founded 
upoa  an  instrument  for  the  payment  of  money  only,  the  party 
may  set  forth  a  copy  of  the  instrument,  and  state  that  there  is 
due  to  him  thereon,  from  the  adverse  party,  a  specified  sum, 
which  he  claims.  Such  an  allegation  is  equivalent  to  setting 
forth  the  instrument,  according  to  its  legal  effect. 

Id.,  nart  of  f  162,  am*<L    Bee  |  1017. 

I  58*.  Pleading**  In  libel  and  slander. 

It  ia  not  necessary,  in  an  action  for  libel  or  slander,  to  state, 
in  the  complaint,  any  extrinsic  fact,  for  the  purpose  of  showing 
the  aprMcation  to  the  plaintiff,  of  the  defamatory  matter;  but 
the  plaintiff  may  state,  generally,  that  it  was  published  or  spoken 
conceromg  him;  and,  if  that  allegation  is  controverted,  the  plain- 
tiff must  establish  it  on  the  trial.  In  such  an  action,  the  defend- 
ant may  prove  mitigating  circumstances,  notwithstanding  that  he 

has  pleaded  or  attempted  to  prove  a  justification 
M..  §164 
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i  536.  [Am'd,  1877.]  Pleading  mltlflratlns:  circumstance* 
In  action  for  a  wrong:. 

Id  an  action  to  recover  damages  for  the  breach  of  a  promise 
to  marry,  or  for  a  personal  injury,  or  an  injury  to  property, 
the  defendant  may  prove,  at  the  trial,  facts,  not  amounting  to 
a  total  defence,  tending  to  mitigate  or  otherwise  reduce  the 
plaintiffs  damages,  if  they  are  set  forth  in  the  answer,  either 
with  or  without  one  or  more  defences  to  the  entire  cause  of 
action.  A  defendant,  in  default  for  want  of  an  answer,  may, 
upon  a  reference  or  inquiry  to  ascertain  the  amount  of  the  plain- 
tiff's damages,  prove  facts  of  that  description. 

/R37.   [Am'd.   1870.]    Frivolous  pleading:*;  how  disposed 

If  a  demurrer,  answer  or  reply  is  frivolous,  the  party  preju- 
diced thereby,  upon  a  previous  notice  to  the  adverse  party,  of 
not  less  than  five  days,  may  apply  to  the  court  or  to  a  judge  of 
the  court  for  judgment  thereupon,  and  judgment  may  be  given 
accordingly.  If  the  application  is  denied,  an  appeal  cannot  be 
taken  from  the  determination,  and  the  denial  of  the  application 
does  not  prejudice  any  of  the  subsequent  proceedings  of  either 
party.  Costs,  as  upon  a  motion,  may  be  awarded  upon  an  appli- 
cation pursuant  to  this  section. 

Co.   Proc.,   5   247.     See  |   547. 

I  538.  Sham  defences  to  be  stricken  out. 

A  sham  answer  or  a  sham  defence  may  be  stricken  out  by  the 
court,  upon  motion,  and  upon  such  terms  as  the  court  deems 
just. 

Id.,  |  152,  am'd. 

f  539.  Material  variances?  how  provided  for. 
A  variance,  between  an  allegation  in  a  pleading  and  the  proof, 
is  not  material,  unless  it  has  actually  misled  the  adverse  party, 
to  his  prejudice,  in  maintaining  his  action  or  defence,  upon  the 
merits.  If  a  party  insists  that  he  has  been  misled,  that  fact, 
and  the  particulars  in  which  he  has  been  misled,  must  be  proved 
to  the  satisfaction  of  the  court.  Thereupon  the  court  may,  in 
its  discretion,  order  the  pleading  to  be  amended,  upon  such  terms 
as  it  deems  just. 

id.,  f  109. 

$  540.  Immaterial  variances;  how  provided  for. 
Where  the  variance  is  not  material,  as  prescribed  in  the  last 
section,  the  court  may  direct  the  fact  to  be  found  according  to 
the  evidence,  or  may  order  an  immediate  amendment,  without 
costs. 

Id.,  i  170. 

§  541.  What  to  be  deemed  a  failure  of  proof. 
Where,  however,  the  allegation  to  which  the  proof  is  directed, 
is  unproved,  not  in  some  particular  or  particulars  only,  but  in 
its  entire  scope  and  meaning,  it  is  not  a  case  of  variance,  within 
the  last  two  sections,  but  a  failure  of  proof. 

id.,  I  171. 

p  542.  [Am'd,  1897.]    Amendments  of  course. 

Within  twenty  days  after  a  pleading,  or  the  answer,  demurrer 
or  n.'piy  thereto,  is  served,  or  at  any  time  before  the  period  for 
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answering  it  expires,  the  pleading  may  be  once  amended  by  the 
party,  of  coarse,  without  costs  and  without  prejudice  to  the  pro- 
ceedings already  had.  But  if  it  is  made  to  appear  to  the  court 
that  the  pleading  was  amended  for  the  purpose  of  delay,  and  that 
the  adverse  party  will  thereby  lose  the  benefit  of  a  term,  for 
which  the  cause  is  or  may  be  noticed,  the  amended  pleading  may 
b*»  stricken  out,  or  the  pleading  may  be  restored  to  its  original 
form,  and  such  terms  imposed  as  the  court  deems  just. 

Co.  Proc.t  part  of  |  172,  remodelled;  L.  1897,  ch.  470.     In  effect  Sept.  1, 
1887. 

)  543.  Amended  pleading:  to  be  aervedj  answer  thereto. 

Where  a  pleading  is  amended,  as  prescribed  in  the  last  section, 
a  copy  thereof  must  be  served  upon  the  attorney  for  the  adverse 
party.  A  failure  to  demur  to,  or  answer  the  amended  pleading, 
within  twenty  days  thereafter,  has  the  same  effect  as  a  like 
failure  to  demur  to,  or  answer  the  original  pleading. 

Id.,  part  of  f  172,  and  of  ft  146. 

I  644.  {Am'd,  1877.]  Supplemental  pleadlnsrs. 
Upon  the  application  of  either  party,  the  court  may,  and,  in 
a  proper  case,  must,  upon  such  terms  as  are  just,  permit  him  to 
make  a  supplemental  complaint,  answer  or  reply,  alleging  mate- 
rial facts  which  occurred  after  his  former  pleading,  or  of  which 
he  was  ignorant  when  it  was  made;  including  the  judgment  or 
decree  of  a  competent  court,  rendered  after  the  commencement 
of  the  action,  determining  the  matters  in  controversy,  or  a 
part  thereof.  The  party  may  apply  for  leave  to  make  a  supple- 
mental pleading,  either  in  addition  to,  or  in  place  of,  the 
former  pleading.  In  the  former  event;  if  the  application  is 
granted,  a  provisional  remedy,  or  other  proceeding  already  taken 
in  the  action,  is  not  affected  by  the  supplemental  pleading;  but 
the  right  of  the  adverse  party  to  have  it  vacated  or  set  aside, 
depends  upon  the  cases  presented  by  the  original  and  supplemental 
pleadings. 

Id.,  I  177,  am'd. 

i  545.  [Am'd,  1877.]  Motion  to  strike  ont  Irrelevant,  etc.. 
matter. 

Irrelevant,-  redundant,  or  scandalous  matter,  contained  in  a 
pleading,  may  be  stricken  out,  upon  the  motion  of  a  person 
aggrieved  thereby.  Where  scandalous  matter  is  thus  stricken 
out,  the  attorney  whose  name  is  subscribed  to  the  pleading  may 
be  directed  to  pay  the  costs  of  the  motion,  and  his  failure  to 
pa;  them  may  be  punished  as  a  contempt  of  the  court. 
Id,  8  160,  am'd-    See  Rule  22. 

ft  546.   [Am'd,  1877.]    Indefinite  or  uncertain  allegation*. 

Where  one  or  more  denials  or  allegations,  contained  in  a  plead- 
ing, are  so  indefinite  or  uncertain  that  the  precise  meaning  or 
application  thereof  is  not  apparent,  the  court  may  require  tike 
pleadaig  to  be  made  definite  and  certain,,  by  amendment. 

Id.,  Wirt  of  |  160,  am'd.  -  See  Bale  22. 

|  5-47.  [Added,  1908.]  Motion*  for  Judgment  npon  plead- 
lna~». 

If  either  party  is  entitled  to  judgment  upon  the  pleadings,  the 
court  nay  upon  motion  at  any  time  after  issue  joined  give  judg- 
ment accordingly. 

Added,  U   1908,  cb.  160.     In  effect  Sept.  1,  1908. 
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CHAPTER  VII. 
General  Provisional  Remedies  in  an  Action* 

TITLE       I. —  Arrest,  Pending  the  Action,  and  Proceedings  Thereupon. 
TITLE     II. —  Injunction. 
TITLE   III. —  Attachment  of  Property. 

TITLE    IV. —  Other     Provisional   Remedies ;     General   and    Miscellaneous  Pro- 
visions. 

TITLE  I. 

Arrest,  pending  the  action,  and  proeeedinjs  thereupon. 

Article  1.  Cases  where  an  order  of  arrest  may  be  granted,  and  persons  liable 
to  arrest. 

2.  Granting,  executing,  and  vacating  or  modifying  the  order  of  arrest. 

3.  Discharging  the  defendant  upon  bail  or  deposit;  Justification  of  the 

bail   and   disposition   of   the  deposit. 

4.  Charging  and  discharging  ball. 

article:  first.* 

Gases  where  an  order  of  arrest  may  be  granted,  and  persona 

liable   to  arrest. 

Sec.  548.  No  person  to  be  arrested   in  civil   proceedings,   without  a  statutory 
provision.    Ne   exeat   abolished. 

549.  When  the  right  to  arrest  depends  upon   the  nature  of  the  action. 

550.  When  the  right  to  arrest  depends  partly  upon  extrinsic  facts. 

551.  Order,    when    and    where   granted;    when    of    right,    and    when   dis- 

cretionary. 

552.  Foreign  judgment  not  to  affect  right  to  arrest. 

553.  Women  not  to  be  arrested,   except,   etc. 

554.  Idiot,    lunatic,    or    infant    under   fourteen,    if   arrested,    to    be   dis- 

charged. 

555.  Person  sued  in   a  representative  capacity,   not  to  be  arrested. 

I  548.  [Repealed  by  L.  1909,  eh.  14.  See  Consolidated  Laws, 
tit.  Civil  Rights  Law,  §  23.] 

S  549.  [Am'd,  1877  and  1886.]  When  the  rla-ht  to  arrest 
depends  upon   the  nature  of  the  action. 

A   defendant  may  be  arrested   in  an  action,  as  prescribed m  in 
tliis  title,  where  the  action  is  brought  for  either  of  the  following 
ea  uses: 
.    1.  To  recover  a  fine  or  penalty. 

2.  To  recover  damages  for  a  personal  injury;  an  injury  to 
property,  including  the  wrongful  taking,  detention  or  conversion 
of  personal  property;  breach  of  a  promise  to  marry;  misconduct 
or  neglect  in  office,  or  in  a  professional  employment;  fraud:  or 
deceit,  or  to  recover  a  chattel  where  it  is  alleged  in  the  complaint 
that  the  chattel  or  a  part  thereof  has  been  concealed,  removed 
or  disposed  of  so  that  it  cannot  be  found  or  taken  by  the  sheriff 
and  with  intent  that  it  should  not  be  so  found  or  taken,  or  to 

deprive   the   plaintiff   of   the    benefit    thereof;   or   to   recover   for 

■ 

•  See  Laws  1886,  eh.  672. 
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money  received,  or  to  recover  property  or  damages  for  the  con- 
version or  misapplication  of  property  where  it  is  alleged  in  the  ! 
complaint  that  the  money  was  received  or  the  property  was  em- 
l>ezxled  or  fraudulently  misapplied  by  a  public  officer  or  by  an 
attorney,  solicitor  or  counselor,  or  by  an  officer  or  agent  of  a 
corporation  or  banking  association  in  the  course  of  his  employ- 
ment, or  by  a  factor,  agent,  broker,  or  other  person  in  a  fiduciary 
capacity.  Where  such  allegation  is  made,  the  plaintiff  cannot 
recover  unless  he  proves  the  same  on  the  trial  of  the  action;  and 
a  judgment  for  the  defendant  is  not  a  bar  to  the  new  action  to 
recover  the  money  or  chattel. 

3.  To  recover  money,  funds,  credits,  or  property,  held  or 
owned  by  the  State,  or  held,  or  owned,  officially  or  otherwise, 
for  or  in  behalf  of  a  public  or  governmental  interest,  by  a 
municipal  or  other  public  corporation,  board,  officer,  custodian 
agency,  or  agent,  of  the  State  or  of  a  city,  county,  town,  village, 
or  other  division,  subdivision,  department,  or  portion  of  the 
State,  which  the  defendant  has,  without  right,  obtained,  received, 
converted,  or  disposed  of,  or  to  recover  damages  for  so  obtaining, 
receiving,  paying,   converting,  or  disposing  of  the  same. 

4.  [Added,  1879?  am'd,  188*1.]  In  an  action  upon  contract 
express  or  implied,  other  than  a  promise  to  marry,  where  it  is 
alleged  in  the  complaint  that  the  defendant  was  guilty  of  a 
fraud  i:<  contracting  or  incurring  the  liability,  or  that  he  has 
since  the  making  of  the  contract,  or  in  contemplation  of  making 
of  the  same,  removed* or  disposed  of  his  property  with  intent 
to  defraud  his  creditors,  cr  is  about  to  remove  or  dispose  of  the 
same  with  like  intent;  but  where  such  allegation  is  made,  the 
plaintiff  cannot  recover  unless  he  proves  the  fraud  on  the  trial 
of  the  action;  and  a  judgment  for  the  defendant  -J  not  a  bar 
to  a  new  action  to  recover  upon  the  contract  only. 
Oo.  Proc.,  I  179,  am'd;  L.  1886,  cb.  672. 

»  6SO.  [Am'd,  1877  and  1884S.]  When  the  right  to  arrest 
depend*  partly  upon  extrinsic  facts. 

A  defendant  may  also  be  arrested  in  an  action  wherein  the 
judgment  demanded  requires  the  performance  of  an  act,  the 
neglect  or  refusal  to  perform  which  would  be  punishable  by  the 
court  as  a  contempt,  where  the  defendant  is  not  a  resident  of 
the  State,  or,  being  a  resident,  is  about  to  depart  therefrom, 
by  reason  of  which  non-residence  or  departure  there  is  danger 
that  a  judgment  or  an  order  requiring  the  performance  of  the 
act  vill  be  rendered  ineffectual. 

BDtatltate  for  part  of  f  179,  Go.  Proc. ;  L.  1886,  eh.  672. 

|  5*1.     [Am'd,   1S77  and   188«.]      Order   when   and   where  /, 

granted  $  -when  of  right,  and  when  discretionary. 

Iu  a  case  specified  in  the  last  section,  the  order  of  arrest  can  < 

be  granted  only  by  th?  court,  is  always  in  its  discretion,  and  M 

may  I*  granted  or  served,  either  before  or  after  final  judgment, 
unless  an  appeal  from  the  judgment  is  pending,  upon  which 
security  has  been  given,  sufficient  to  stay  the  execution  thereof. 
In  eitmr  of  the  cases  specified  in  section  five  hundred  and 
forty-nine,  the  order  cannot  be  served  after  final  judgment; 
bat  it  nuy  be  granted,  where  a  proper  case  therefor  is  presented, 
at  any  time  before  final  judgment. 

L.  1886,  <b.  672. 

|  OSS.    foreign  Judgment  not  to  affect  right  to  arrest. 

The  rectvery  of  judment  in  a  court,  not  of  the  State,  for  the 
of  action;  or.  where  the  action  is  founded  upon  fraud 
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or  deceit,  for  the  price  c  i  value  of  the  property  obtained  thereby; 
tloes  not  affect  the  right  of  the  plaintiff  to  arrest  the  defendant, 
as  prescribed  in  this  title. 

5  55ft.  [Am'd»  1877.]  Woman  not  to  be  arrested,  except, 
etc. 

A  woman  cannot  be  arrested,  as  prescribed  in  this  title, 
except  in  a  case  where  the  order  can  be  granted  only  by  the 
court;  or  where  it  appears,  that  the  action  Is  to  recover  damages 
for  a  wilful  injury  to  person,  character,  or  property. 

Last  sentence 'of  Co.  Proc.,  |  179. 

§  564*  [Am'd,  1877.]  Idiot,  1  untitle,  or  infant  nnder  four- 
teen, if  arrested,  to  be  discharged. 

A  lunatic,  an  idiot,  or  an  infant  under  the  age  of  fourteen 
years,  if  arrested,  may  be  discharged  from  arrest,  as  a  privi- 
leged person,  in  the  discretion  of  the  court.  The  application 
for  his  discharge  may  be  made,  in  his  behalf,  by  a  relative,  or 
by  any  other  person  whom  the  court  or  judge  permits  to  repre- 
sent him,  for  the  purpose. 

}  5£UE.  Person  sued  in  a  representative  capacity,  not  t«> 
be  arrested. 

A  person  prosecuted  in  a  representative  capacity,  as  heir* 
executor,  administrator,  legatee,  devisee2  next  of  kin,  assignee* 
or  trustee,  cannot  be  arrested,  as  prescribed  in  this  title,  except 
for  his  personal  act. 

Modelled  open  2  B.  8.  848,  |  9  (2  Bdn.  85ft). 

114 


o.  7,  tl,a.2  ARREST  AND  BAIL.  §§  666-53 

ARTICLE  SECOND. 

Granting,  executing,  and  vacating  or  modifying  the  order  of 

arreei. 

Sse.  606.  Order  required  for  arrest;  bow  granted. 
067.  Proof   necessary  to  procure   order. 
668.  When  order  may  be  granted;  effect  of  complaint  subsequently  made. 

660.  Security,   upon  order  of  arrest  made  by  a  Judge. 
560.  Id.;  upon  order  of  arrest  granted  by  the  court. 

661.  Contents  of  the  order;  to  whom  directed;  when  to  be  executed. 

662.  Gopl      of  papers  to  be  delivered  to  defendant;  originals  to  be  filed. 
063.  An  >at;  bow  made. 

664.  General  provision  as  to  privilege  from  arrest;  discbarge  of  privileged 

person. 
666.  Privilege  of  officers  of   courts. 

666.  Defendant  arrested  to  hare  twenty  days  to  answer. 

667.  When  application  to  be  made  to  vacate  order  of  arrest,  etc. 

668.  Iio      and   to  whom  application  must  be  made;  opposing  it  by  new 

pr  ofs. 
5»-67*.   [ltepeal.d.1 
672.  Supersedeas,  unless  defendant  is  charged  In  execution,  etc. 

S    556.    [Am'd,    1877.]      Order    required    for    arrest*    how 

granted. 

An  order  for  the  arrest  of  the  defendant,  except  ns  otherwise 
prescribed  in  section  five  hundred  and  fifty-one  of  this  act,  must 
be  obtained  from  a  judge  of  the  court  in  which  the  action  is 
brought,  or  from  any  county  judge. 
Co.  Proc.,   f  180.    See  $|  606,  688  amd  1949,  post. 

>  557.    [Am'd,  1879.]      Proof  necessary  to  procure  order. 

The  order  may  be  granted,  in  a  case  specified  in  section  five 
hundred  and  forty-nine  of  this  act,  where  it  appears  by  the 
affidavit  of  the  plaintiff  or  any  other  person,  that  a  sufficient 
cause  of  action  exists  against  the  defendant,  as  prescribed  in 
that  section.  It  may  be  granted,  in  a  case  specified  in  section 
five  hundred  and  fifty  of  this  act,  upon  the  like  proof  that  a 
sufficient  cause  of  action  exists  against  the  defendant,  as  pre- 
scribed in  that  section,  and  of  the  other  matters,  extrinsic  to 
the  cause  of  action,  specified  in  that  section.  The  affidavit 
may  also  contain  any  statement,  tending  to  determine  the 
amount  of  bail  to  be  required.  . 

ld„    |  181,  wltb  modifications. 

|  55H.  [Am'd,  1879,  1886.]  Wlaen  order  may  be  frranted; 
esTent    of   complaint   subsequently   made. 

Snrjeot  to  the  provisions  of  the  las',  preceding  section,  the 
order  may  be  granted  at  any  time,  after  the  commencement  of 
the  artion.  It  may  also  be  granted  to  accompany  the  sum- 
mons, but  at  any  time  after  the  filing  or  service  of  the  com- 
plaint, the  order  of  arrest  must  be  vacated  on  motion,  if  the 
complaint  fails  to  set  forth  a  sufficient  cause  of  action,  as  re- 
quired by  section  five  hundred  ana  forty-nine  of  this  act,  but 
where  \he  order  is  applied  for  after  the  filing  or  service  of  the 
complaut,  the  court  before  granting  the  same  may  without 
notice  direct  the  service  of  an  amended  complaint  so  as  to 
conform  to  the  allegations  required  In  subdivisions  two  and  four 
of  sectioi  five  hundred  and  forty-nine  of  this  act. 

Id.,  |  188.  I*.  1886,  en.  672. 
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|    669.    [Am'dy     1879.]       Security,    upon     order    or    arrest 
made  by  Jnda*e. 

Except  where  u.e  action  is  brought  for  a  cause  specified  in 
subdivision  third  of  section  five  hundred  and  forty-nine  of  this 
act,  or  in  a  case  w  here  it  is  specially  prescribed  by  law  that 
security  may  be  dispensed  with,  or  the  security  to  be  given  is 
specially  regulated  by  law,  the  judge,  before  he  grants  the  order, 
must  require  a  written  undertaking  on  the  part  of  the  plaintiff, 
with  two  sufficient  sureties,  to  the  effect  that,  if  the  defendant 
recovers  judgment,  or  if  it  is  finally  decided  that  the  plaintiff  was 
not  entitled  to  the  order  of  arrest,  the  llainftff  will  pay  all 
costs  which  may  be  awarded  to  the  defendant,  and  all  damages 
which  he  may  sustain  by  reason  of  the  arrest,  not  exceeding 
the  sum  specified  in  the  undertaking,  which  must  be  at  least 
equal  to  one-tenth  of  the  amount  of  bail  required  by  the  order, 
and  not  less  than  two  hundred  and  fifty  dollars. 

0*.   Proa,  part  of  f   182. 


J  660.    Id.  |  upon  order  of  arreot  a*ranted  by  the  court. 

Where  the  order  can  be  granted  only  by  the  court,  an  under* 
taking  on  the  part  of  the  plaintiff  may  be  dispensed  with.    If  it 
is  required,  its  forir.  and  the  security  to  be  given  thereupon, 
must  be  such  as  the  court  prescribes. 
Covers  case  of  a  ne  exeat, 

S  661.  [Am'd,  1877.]  Contents  of  the  order}  to  whonm 
directed;  when   to  be   executed. 

The  order  must  be  subscribed  by  the  plaintiff's  attorney,  and, 
except  where  it  is  granted  by  the  court,  by  the  judge.  It  may 
be  directed,  either  to  the  sheriff  of  a  particular  county,  or,  gen- 
erally, to  the  sheriff  of  any  county.  It  must  require  the  sheriff 
forthwith  to  arrest  the  defendant,  if  he  is  found  within  his 
county;  to  hold  him  to  bail  in  a  specified  sum;  and  to  return  the 
order,  with  his  proceedings  thereunder,  as  prescribed  by  law. 
Tho  plaintiffs  attorney  may,  at  his  option,  oy  an  indorsement 
upon  the  order,  or,  where  it  was  granted  by  the  court,  upon  the 
copy  thereof,  delivered  to  the  sheriff,  fix  a  time  within  which 
the  defendant  must  be  arrested.  In  that  case,  he  eannot  be  ar- 
rested afterwards,  under  the  same  order. 

Co.  Proc.,  part  of  9  188,  am'd.  See  f  600.    See  also  Bote  11.    -  ♦ 

9  662.  [Am'd,  1879.]  Copies  of  papers  to  be  delivered  to 
defendant;  orlgrlnale  to  be  filed. 

Tho  order  of  arrest,  or,  where  it  was  gi  anted  by  the  court,  a 
certified  copy  thereof,  subscribed  by  the  plaintiff's  attorney;  and* 
in  either  ensoj  the  papers  upon  which  the  order  was  granted,  with 
the  undertaking,  if  any;  nust  be  delivered  to  the  sheriff,  who, 
upon  arresting  the  defendant,  must  deliver  to  him  a  copy  thereof. 
The  papers,  upon  which  the  order  was  granted,  with  the  under- 
taking, if  any,  must  be  filed,  with  the  order  of  arrest,  or  a  certi- 
fied copy  thereof,  at  the  time  prescribed  for  filing  the  same,  in  sec- 
tion five  hundred  and  ninety  of  this  act. 


Id.,    |  164,   am'd  by  the  addition  of  the  last  eeotenee,   let  |  0S*.   ftao 
also  Bale  4.  % 

9  663.    Arrest;  how  made. 

The  sheriff  must  execute  the  order  by  arresting  the  defendant, 
if  he  is  found  within  his  county,  and  keeping  him  in  castodj-, 
until  discharged  by  Jaw. 

Ia\,  teat  chrase  of  |  Iff. 
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I  864.  [Arm'd,  1896.1  General  provision  as  to  privilege 
from  arrest;  dlscnarsje  of  privileged  person. 

This  title  does  not  abridge  or  affect  a  privilege  from  arrest 
given  by  law,  or  a  right  of  action  for  a  breach  thereof.  A  privi- 
leged person  is  entitled  to  be  discharged  from  arrest,  where 
other  provision  is  not  made  therefor  by  law,  by  th*»  court,  or  a 
judge  thereof;  or  by  the  count;  judge  of  a  county  where  the 
arrest  was  made.  The  order  must  be  made,  upon  proof,  by  affi- 
davit, of  the  facts  entitling  the  applicant  to  the  discharge;  and 
the  arrest  and  discharge  are  not  a  bar  to  a  new  arrest,  after  the 
privilege  has  ceased.  The  court  or  judge  may  make  the  order 
without  notice,  or  may  require  notice  to  be  given  to  the  sheriff, 
or  to  the  plaintiff,  or  to  both. 

L.    1895.   ch.  940. 

f  56B.  [Repealed  by  L.  1909,  ch.  14.  See  Consolidated  Laws, 
tit.  Civil  Rights  Law,  §  24.] 

f  IHMI.  Defendant  arrested  to  nave  twenty  days  to  an- 
swer. 

Except  where  an  order  of  arrest  can  be  granted  only  by  the 
court,  a  defendant,  arrested  before  answer,  has  twenty  days, 
after  the  arrest,  in  which  to  answer  the  complaint;  and  judgment 
must  be  stayed  accordingly. 

Substituted  for  part  of  Go.  Proc.,   f  183. 

|  567.  [Am'd,  1877.]  When  application  to  be  made  to 
vacate  order  of  arrest,  etc. 

Except  where  an  order  of  arrest  can  be  granted  only  by  the 
court,  a  defendant,  arrested  as  prescribed  in  this  title,  may,  at 
any  time  before  final  judgment,  or,  if  he  was  arrested  within 
twenty  days  before  final  judgment,  at  any  time  within  twenty 
days  after  the  arrest,  apply. to  vacate  the  order  of  arrest;  or  to 
reduce  the  amount  of  bail;  or  to  increase  the  security  given  by 
the  plaintiff;  or  for  one  or  more  of  those  forms  of  relief,  to- 
gether, or  in  the  alternative.  In  a  case  where  the  order  of  arrest 
can  be  granted  only  by  the  court,  a  like  application  may  be 
madp,  at  any  time  within  twenty  days  after  the  arrest;  and  an 
application  to  increase  the  security  given  by  the  ni.-untiff,  may  be 
made  at  any  time  before  final  judgment. 

Id. 

|   568.    fAm'd,  1877.]    How  and  to  whom  application  must 
ide;  opposing  It  by  new  proofs. 


An  application,  specified  in  the  last  section,  may  be  founded 
only  upon  the  papers  upon  which  the  order  was  granted;  in 
which  case,  it  must  be  made  to  the  court,  or,  if  the  order  was 
granted  :>y  a  judge  out  of  court,  to  the  same  judge,  in  court  or 
out  of  court,  and  with  or  without  notice,  as  he  deems  proper; 
and  the  application  must  be  heard  upon  those  papers  only.  Or 
it  may  be  founded  upon  proof,  by  affidavit,  on  the  part  of  the 
defendant;  in  which  case,  it  must  be  made  to  the  court,  or,  if  the 
order  was  granted  by  a  judge  out  of  court,  to  any  judge  of 
the  court,  upon  notice,  and  it  may  be  opposed  by  new  proof, 
by  affidavit,  on  the  part  of  the  plaintiff,  tending  to  sustain  any 
ground  of  arrest  recited  in  the  order,  and  no  other,  unless  the 
defendant  relies  upon  a  dischnri'e  in  bankruptcy,  or  upon  a  dis- 
charge or  exoneration,  granted  in  insolvent  proceedings;  in  which 
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case,   the  plaintiff  may  show  any  matter  in  avoidarice  thereof, 
wiiicn  he  in ig lit  show  upon  the  trial. 

Substitute   for   Co.    Proc.,    8   205. 

I  5«®.  L  Repealed,  1877. J 
8  570.  [Repealed,  3877.] 
8  571.    [Repealed,  1877.] 

8   572.    [Ani'd,  .1877,   1882   and   188(1.]     Supersedeas,   unless 
defendant   Is   churned   In  execution,   etc. 

Except  in  a  case  whore  an  order  of  arrest  can  be  granted  only 
by  the  court  if  tne  plaintiff  unreasonably  delay  tne  trial  of  the 
action  or  neglects  to  enter  judgment  therein  within  ten  days 
after  it  is  in  his  power  to  do  so,  or  neglects  to  issue  execution 
against  the  person  of  the  defendant  within  ten  days  after  the 
return  of  the  execution  against  the  property,  and  in  any  event 
neglects  to  issue  the  same  within  three  mouths  after  the  entry 
of  the  judgment,  or  whenever  it  shall  appear  to  the  satisfaction 
of  the  court  that  the  plaintiff  in  au  action,  or  a  judgment  cred- 
itor in  a  judgment,  delays  the  enforcement  of  his  remedit»s 
therein  by  collusion,  or  for  the  purpose  of  allowing  the  debtor 
to  remain  in  prison  under  the  mandate  in  any  other  action,  be- 
fore the  issuing  of  the  mandate  in  favor  of  such  creditor,  s  > 
as  to  produce  a  continued  and  extended  imprisonment  by  virtue 
of  the  separate  mandates  in  the  different  actions,  the  defendant 
must  upon  his  application,  made  upon  notice  to  the  plaintiff,  be 
discharged  from  custody  if  he  has  already  been  taken  under  the 
mandate  against  him  in  such  action:  or  if  he  has  not  yet  been 
imprisoned  therein,  be  relieved  from  imprisonment  by  virtue  of 
such  mandate,  by  the  court  in  which  the  action  was  commenced, 
unless  reasonable  cause  is  shown  whj*  the  application  should  not 
be  granted.  A  defendant  discharged  as  prescribed  in  this  section 
shall  not  be  arrested  upon  an  execution  issued  upon  the  judgment 
in  the  action. 

Co.  Proc.,  part  of  f  288,  am'd;  L.   18S0,  ch.  G72. 
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ARTICLE  THIRD. 

Discharging  the  defendant  upon  bail  or  deposit;  justification  of 
the  bail  and  disposition  of  the  deposit. 

8ee.  57*.  Defendant  to  be  discharged  on  bail  «r  deposit. 

674.  When  defendant  may  elect  to  give  ball,  etc.,  or  band  for  liberties. 

575.  Undertaking  of   the  ball;   what  to  contain. 

576.  Examination  of  persona  offered  as  bail. 

577.  Filing,  etc.,  of  papers;  plaintiff's  acceptance  or  rejection  of  balL 

578.  Notice   of   Jurisdiction;   new   undertaking.   If  other   bail   is  given. 

579.  Qualifications  of  ball. 

580.  Justification    of  ball. 

581.  Allowance  of  bail. 

5K2.  Deposit   of   money   with   sheriff. 

583.  Payment   of   deposit  into  court  by  sheriff. 

5K4.  SuhMnutiiijr    t»i,l     lor    deposit. 

585.  How  deposit  disposed  of. 

580.  When  deposit  to  be  paid  to  a  third  person. 

587.  Sheriff,  when  liable  to  ball;  his  discharge  fro^a  liability. 

588.  Proceedings  on  Judgment  against  sheriff. 
588.  Ball  liable  to  sheriff. 

590.  Filing  papers  if  bail  not  given. 

§  573.    Defendant  to  be  disc  liar  fired   on  bull  or  deposit. 

The  defendant,  at  any  time  before  he  is  in<  contempt,  where 
the  order  can  he  granted  only  by  the  court,  or,  in  any  other  case, 
at  any  time  before  execution  against  his  person,  must  be  dis- 
charged from  arrest,  either  upon  giving  bail,  or  upon  depositing 
the  sum  specified  in  the  order  of  arrest.  The  defendant  may 
give  bail,  or  make  the  deposit,  immediately  upon  his  arrest,  at 
any  hour  of  the  day  or  night;  and  he  must  have  reasonable  op- 
portunity to  see*  for  and  to  procure  bail,  before  being  committed 
to  jail. 

Co.  Proc.,   |  186,   am'd.    See  post,  {  1706. 

{  574.  When  defendant  may  elect  to  fifive  ball,  etc.,  or 
bond    for    liberties. 

Where  the  defendant  is  actually  confined  in  the  jail,  by  vir- 
tue of  an  order  of  arrest,  and  final  or  interlocutory  judgment  has 
been  rendered  against  him  in  the  action,  but  an  execution  against 
his  person  has  not  been  issued,  he  may  elect,  either  to  give  a  bond 
for  the  liberties  of  the  jail,  or  to  give  bail  or  make  a  deposit,  as 
prescribed  in  this  article. 

J  575.    Undertaking;  of  the  ball;  what  to  contain. 

The  defendant  may  give  bail,  by  delivering  to  the  sheriff  a 
written  undertaking,  in  the  sum  specified  in  the  order  of  arrest, 
executed  by  two  or  more  sufficient  bail,  stating  their  places  of 
residence  and  occupations,  to  the  following  effect: 

1.  If  the  order  of  arrest  could  be  granted  only  by  the  court, 
that  the  defendant  will  obey  the  direction  of**  court,  or  of  an 
appellate  court,  contained  in  an  order  or  a  judgment,  requiring 
him  to  perform  the  act  specified  in  the  order;  or,  in  default  of 
his  ho  doing,  that  he  will,  at  all  times,  render  himself  amenable 
to  proceedings  to  punish  him  for  the  omission. 

2.  If  the  action  is  to  recover  a  chattel,  that  the  defendant  will 
deliver  it  to  the  plaintiff,  if  delivery  thereof  is  adjudged  in  the 
action,  and  will  pay  any  sum  recovered  against  him  in  the  action. 
. »i   .  .i 

*  Error  in  engrossing  for  "  seek." 
••  Word   "  the  "  omitted  by  error  in  engrossing. 
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3.  In  any  other  case,  that  the  defendant  will,  at  all  times, 
render  himself  amenable  to  any  mandate,  which  may  be  issued 
to  enforce  a  final  judgment  against  him  in  the  action. 

Substitute  for  Co.  Proc,  |  187. 

§  676.  [Am'd,  1879.''  Examination  of  penoai  offer**  a* 
bail. 

It  is  not  necessary  that  the  undertaking  shoulti  be  aopnrw* 
or  accompanied  with  an  affidavit  of  justification  of  the  bail.  Hot 
the  officer,  taking  the  acknowledgment  of  the  undertaking,  moet, 
(f  the  sheriff  so  requires,  examine  under  oath,  to  a  reasonable 
extent,  the  persons  offering  to  become  bail,  concerning  their  prop- 
erty and  their  circumstances.  The  examination  must  be  reduced 
to  writing,  subscribed  by  the  bail,  and  attached  to  the  under- 
taking. 

From  2  R.  S.  380,  I  20  (2  Edm.  885). 

§  577.  rAm'd,  1870.1  Filing:,  etc.,  of  papers)  plaintiff's 
acceptance  or  rejection   of  bail. 

Within  three  days  after  bail  is  given,  the  sheriff  must  deliver  to 
the  plaintiff's  attorney  copies,  certified  by  him,  of  the  order  of  ar- 
rest, return  and  undertaking.  The  plaintiffs  attorney,  within  ten 
days  thereafter,  must  serve  upon  the  sheriff  .a  notice  that  he 
does  not  accept  the  bail;  otherwise  he  is  deemed  to  have  accepted 
them,  and  the  sheriff  is  exonerated  from  liability. 
Co.  Proc,  1  192,  am'd. 

§  578.  Notice  of  Justification;  new  undertaking*,  If  other 
ball  is  given. 

Within  ten  days  after  the  receipt  of  the  notice,  the  sheriff  or 
the  defendant  may  serve  upon  the  plaintiff's  attorney,  notice  of 
the  justification  of  the  same  or  other  bail,  specifying  the  place 
of  residence  and  occupation  of  each  of  the  latter,  before  a  judge 
of  the  court,  or  a  county  judge,  at  a  specified  time  and  place;  the 
time  to  be  not  less  than  five  nor  more  than  ten  days  thereafter, 
and  the  place  to  be  within  the  county  where  one  of  the  bail  re- 
sides, or  where  the  df fondant  was  arrested.  If  other  bail  are 
given,  a  new  undertaking  must  be  executed,  as  prescribed  in  sec- 
tion 575  of  this  act. 
Id.,  6  193,  am'd. 

«  579.    Qualifications  of  bail. 

The  qualifications  of  bail  are  as  follows: 

1.  Bach  of  them  must  be  a  resident  of,  and  a  householder  or 
freeholder  within  the  State. 

2.  Each  of  them  must  be  worth  the  sum  specified  in  the  order 
of  arrest,  exclusive  of  property  exempt  from  execution;  but  the 
jivlge,  on  justification,  may  allow  more  than  two  bail  to  justify, 
severally,  in  sums  less  than  that  specified  in  the  order,  if  the 
whole  justification  is  equivalent  to  that  of  two  sufficient  baiL 

Id.,  fi  104,  am'd. 

9  580.    Justification  of  ball. 

For  the  purpose  of  justification,  each  of  the  bail  must  attend 
before  the  judge,  at  the  time  and  place  mentioned  in  the  notica, 
and  be  examined  on  oath,  on  the  part  of  the  plaintiff,  touching 
his  sufficiency,  in  such  manner  as  the  judge,  in  his  discretion, 
thinks  proper.  The  judge  may,  in  his  discretion,  adjourn  the 
oxn  urination  from  day  to  day,  until  it  is  completed;  but  such  an 
adjournment  must  always  be  to  the  next  judicial  day,  unless  by- 
consent  of  parties.  If  required  by  the  plaintiffs  attorney,  the 
examination  must  be  reduced  to  writing,  and  subscribed  by  the 
bail. 
Co.  Proc.,  |  190,  am'd. 
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I  581.    Allowance  of  ball. 

If  the  judge  finds  the  bail  sufficient,  he  must  annex  the  exami- 
nation to  the  undertaking,  indorse  his  allowance  thereon,  and 
cause  them  to  be  filed  with  the  clerk.    The  sheriff  is  thereupon 

exonerated  from  liability. 
Id.,  |  196,  am'd.    See  post,  |  1706. 

|  582.  [Am'd,  1904.]    Deposit  of  money  with  sheriff. 

A  defendant,  or  other  person  arrested  or  attached  on  civil 
process,  who  is  entitled  to  release  on  bail,  or  to  jail  liberties 
on  giving  the  undertaking  required  by  section  one  hundred  and 
fifty  of  this  act,  may  instead  of  giving  bail,  or  such  undertak- 
ing, deposit  with  the  sheriff  the  sum  specified  in,  or  endorsed 
upon  such  process,  or  which  might  be  required  in  such  under- 
taking. The  sheriff  must  thereupon  give  the  prisoner  a  certifi- 
cate of  the  deposit  and  discharge  him  from  custody.  A  deposit 
so  made  in  lieu  of  an  undertaking  for  jail  liberties  must  be 
applied,  under  direction  of  the  court,  in  satisfaction1  of  any  judg- 
ment for  escape'  of  the  prisoner  from  such  liberties  and  in 
payment  of  any  expense  incurred  in  the  defense  of  an  action 
for  such  escape,  and  thereafter  the  surplus,  if  any,  and  in  case 
there  has  been  no  such  escape,  the  whole,  of  such  deposit  must 
be  refunded  to  the  prisoner  or  his  representative,  and  in  case 
of  a  deposit  in  lien  of  baH  c*a  attachment  against  the  person, 
it  shall  abide  the  disposition  of  the  court,  or  a  judge  thereof, 

or  a  county  judge. 
Id.,  f  197,  am'd;  I*  1904,  ch.  884.    In  effect  April  26,  1904. 

f  583.  Payment  of  deposit  Into  court  by  sheriff. 

The  sheriff  must,  within  four  days  after  the  deposit,  pay  it  into 
court.  He  must  take,  from  the  officer  receiving  it,  two  certifi- 
cates of  the  payment,  one  of  which  he  must  deliver  to  the  plain- 
tiff, and  the  other  to  the  defendant.  For  a  default  in  making  the 
payment,  the  official  bond  of  the  sheriff  may  be  prosecuted,  as  in 

any  other  case  of  delinquency, 
id.,  |  198. 

|  584.    Substituting  ball  for  deposit. 

If  money  is  deposited,  as  prescribed  in  the  last  two  sections, 
bail  may  be  given,  and  may  justify  upon  notice,  at  any  time  be- 
fore the  expiration  of  the  right  to  be  discharged  on  bail.  There- 
upon the  judge,  before  whom  the  justification  is  had,  must  direct, 
in  the  order  of  allowance,  that  the  money  deposited  be  refunded 
to  the  defendant  or  his  representative,  and  it  must  be  refunded 
accordingly. 
Id.,  f  199,  am'd. 

I  585.    How  deposit  disposed  of. 

If  money  deposited  is  not  refunded,  as  prescribed  in  the  last 
section,  it  is,  in  a  case  where  the  order  of  arrest  could  be  granted 
only  by  the  court,  subject  to  the  direction  of  the  court,  as  justice 
requires,  before  and  after  the  judgment.  In  any  other  case,  if 
it  remains  on*  deposit,  when  final  judgment  is  rendered  for  the 
plaintiff,  it  must  be  applied,  under  the  direction  of  the  court,  in 
satisfaction  of  the  judgment,  and  the  surplus,  if  any,  must  be  re- 
funded to  the  defendant,  or  his  representative.  If  the  final  judg- 
ment is  for  the  defendant,  or  the  action  abates  or  is  discontinued, 
the  sum  deposited,  and  remaining  unapplied,  must  be  refunded  to 
the  defendant  or  his  representative. 
Substitute  for  Co.  Proc.,  f  200. 
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S  586.    When  deposit  to  be  paid  to  a.  third  pern  on. 

At  any  time  before  the  deposit  is  paid  into  court,  the  defendant 
may  deliver  to  the  sheriff  a  written  direction,  to  pay  it  to  a  third 
person,  therein  specified,  in  the  event  that  the  defendant  be- 
comes entitled  to  a  return  thereof;  but  without  expressing  any 
other  contingency.  The  direction  must  be  acknowledged  or 
proved,  and  certified,  in  like  manner  as  a  deed  to  be  recorded; 
and  the  sheriff  must  deliver  it  to  the  officer  who  receives  the  de- 
posit, who  must  note  the  substance  thereof,  with  the  entries  of 
the  deposit,  in  his  books,  and  upon  the  two  certificates  of  pay- 
ment into  court.  The  money  thus  deposited  is  deemed  the  prop- 
erty of  the  third  person,  subject  to  the  plaintiff's  interest  therein, 
and  subject  to  the  rights  of  a  creditor  of  the  defendant,  where 
the  direction  was  given  for  the  purpose  of  hindering,  delaying,  or 
defrauding  creditors.  The  money,  or  the  residue  thereof,  must 
be  paid  to  the  third  person,  where,  by  the  provisions  of  the  *nst 
two  sections,  it  is  required  to  be  refunded  to  the  defendant,, or  his 
representative. 

S  687.  rAm'd,  1877.]  Sheriff,  when  liable  an  ball*  his  dis- 
charge from  liability. 

If,  after  the  defendant  is  arrested,  he  escapes  or  is  rescued,  or 
th«  bail,  if  any,  given  by  him,  do  not  justify,  when  they  are  not 
accepted,  or  if  the  sheriff  fails  to  pay  the  deposit  into  court  as? 
required  by  section  583  of  thfs  act,  the  sheriff  is  liable  as  bail. 
But  the  sheriff  may,  except  in  an  action  to  recover  a  chattel,  dis- 
charge himself  from  liability,  by  the  giving  and  justification  of 
bail,  as  follows: 

1.  If  the  case  is  one  where  the  order  could  be  granted  only  by 
the  court,  at  any  time  before  the  court  directs  the  performance 
of  the  act  specified  in  the  order. 

2.  In  any  other  case,  at  any  time  before  an  execution  is  issued 
against  the  person  of  the  defendant,  upon  a  judgment  in  the 
action. 

Go.  Proc.,  fi  201,  am'd. 

}  588.    Proceeding's  on  judgment  agralnst  sheriff. 
If  judgment  is  recovered  against  the  sheriff,  upon  his  liability 
as  bail,  and  an  execution  thereon  is  returned  wholly  or  partly 
unsatisfied,  the  official  bond  of  the  sheriff  may  be  prosecuted,  as 
in  any  other  case  of  delinquency. 

Id.,  8  202. 

f  589.    Ball  liable  to  sheriff. 

The  bail  taken  upon  the  arrest,  unless  they  justify,  or  oth«»r 
bail  are  given  and  justify,  are  liable  to  the  sheriff  for  all  dam- 
ages, wThich  he  sustains  by  reason  of  the  omission. 
Id.,  |  203. 

S  500.  [Am'd,  1870.1    Filing?  papers  if  ball  not  {riven. 

Within  ten  days  after  the  defendant  is  arrested,  if  he  does 
not  give  bail,  or  if  he  gives  bail,  within  ten  days  after  the  justifi- 
cation of  the  bail,  the  sheriff  must  file  with  the  clerk  the  order 
of  arrest,  or,  where  it  was  granted  by  the  court,  the  certified 
copy  thereof  delivered  to  him,  with  his  return  thereupon  in- 
dorsed, the  papers  upon  which  the  order  of  arrest  was  granted, 
and  the  undertaking  given  on  the  part  of  the  plaintiff.  Where 
an  order  of  arrest,  directing  the  arrest  of  two  or  more  defend- 
ants, has  been  executed  as  to  one  or  more,  but  not  as  to  all  of 
them,  the  sheriff  may  file  a  copy  of  the  order  of  arrest,  Instead 
of  the  original. 

8m  ||  661,  662.     See  also  Rule  4. 
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ARTICLE   FOURTH. 

Charging  and  discharging  bail. 

Sec.  501.  When  defendant   may  be  surrendered. 

602.  How  ant-render  to  be  made;  exoneration  of  ball  thereupon. 

503.  Bail  may-  arrest  defendant. 

594.  Voluntary  surrender;   exoneration  of  ball  thereupon. 

595.  Rights,  etc.,  of  sheriff  who  Is  liable  as  bail. 

596.  Ball;  how  proceeded   against. 

507.  Certain  executions  necessary  before  action  against  ball. 

508.  T>tity  of  sheriff  on  such  executions. 

509.  Defences  in  action  against  ball. 

000.  RHief  of  bail  where  principal  Is  imprisoned  on  criminal  charge. 

001.  Bail  exonerated  by  death,  etc. 

$  591.    When  defendant   may  be  surrendered. 

Except  in  an  action  to  recover  a  chattel,  the  bail  may  surrender 
the  defendant  in  their  own  exoneration,  or  the  defendant  may 
surrender  himself  in  exoneration  of  the  bail,  before  the  expira- 
tion of  the*  time  to  answer,  in  an  action  against  them.  The  sur- 
rend  r  must  be  made  to  the  sheriff  of  the  county,  where  the  de- 
fendant was  arrested. 

Go.   Proc.,  |  188,  first  and  last  clauses,  am'd. 

$  52)2.  How  surrender  to  be  made;  exoneration  of  ball 
thereupon. 

Where  the  bail  surrender  the  defendant,  the  surrender  must  be 
made  in  the  following  manner: 

1.  They  must  take  the  defendant  to  the  sheriff,  and  require  him, 
in  writing,  to  take  the  defendant  into  his  custody. 

2.  A  certified  copy  of  the  undertaking  of  the  bail  must  be  de- 
livered to  the  sheriff,  who  must  detain  the  defendant  in  his  cus- 
tody thereupon,  as  upon  the  original  mandate,  and  must,  by  a 
certificate  in  writing,  acknowledge  the  surrender.  Upon  the  ap- 
plication of  the  bail,  made  upon  notice  to  the  plaintiffs  attorney, 
and  upon  production  of  the  sheriffs  certificate  p.nd  a  copy  of  the 
undertaking,  a  judge  of  the  court,  or  the  county  judge  of  the 
county  where  the  action  is  triable,  may  make  an  order,  directing 
that  the  bail  be  exonerated.  On  filing  the  order  and  the  papers 
used  on  the  application  therefor,  the  bail  are  exonerated  ac- 
cordingly. 

Id.,    part  of   g    188,    am'd. 

§  B03.    [Am'd,  1877.]      Ball  may  arrest  defendant. 

For  the  purpose  of  surrendering  the  defendant,  the  bail,  at  any 
place  or  at  any  time  before  they  are  finally  charged,  may  them- 
selves arrest  him,  or,  by  a  written  authority,  indorsed  on  a  cer- 
tified copy  of  the  undertaking,  may  emnower  another  person  to 
do  so,  and  one  or  more  of  the  bail  may  tnus  arrest  and  surrender 
the  defendant,  although  the  others  do  not  join  with  him  or  them, 
for  that  purpose. 

Id..   S  188,  am'd. 

§  694.  Voluntary  surrender;  exoneration  of  ball  there- 
upon. 

Where  the  defendant  surrenders  himself  in  exoneration  of  his 
bail,  he  must  present  himself  to  the  sheriff,  and  require  the  sheriff, 
in  writing,  to  take  him  into  custody,  in  exoneration  of  his  bail. 
The  sheriff  must  detain  him  accordingly,  as  prescribed  in  sub- 
division second  of  section  592  of  this  act;  and,  if  requested  by  the 
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bail,  at  any  time  after  the  surrender,  the  sheriff  must,  by  a  cer- 
tificate in  writing,  acknowledge  the  surrender.  An  order  for  ex- 
oneration of  the  bail  may  be  procured,  as  prescribed  in  section 
592  of  this  act. 

S  595.  Rlflrbts,  etc.,  of  »berlff  who  is  liable  for  bail. 

Where  the  sheriff  is  liable  as  bail,  he  .has  all  the  rights  and 
privileges,  and  is  subject  to  all  the  duties  and  liabilities  of  bail; 
and  bail  given  by  him,  in  order  to  discharge  himself  from  lia- 
bility, must  be  regarded  as  the  bail  of  the  defendant  in  the  ac- 
tion. But  this  section  does  not  apply  to  an  action  to  recover  a 
chattel;  or  to  a  case  where  a  defence  arises  to  an  action  against 
the  bail,  in  consequence  of  an  act  or  omission  of  the  sheriff. 

9  590.  Ball)  how  proceeded  aa*alnr.t. 

In  case  of  failure  to  comply  with  the  undertaking,  the  bail  may 
be  proceeded  against  by  action,  and  not  otherwise. 

Co.  Proo.,  1 190. 


f  597.  Certain  execution*  neeeiiary  before  action 
against  bail. 

An  action  may  be  brought,  as  prescribed  in  the  last  section,  in 
a  case  where  the  order  of  arrest  could  be  granted  only  by  the 
court,  at  any  time  after  the  bail  have  failed  to  comply  with  their 
undertaking.  Where  the  undertaking  was  given  in  an  action  to 
recover  a  chattel,  an  action  may  be  brought  thereupon,  at  any 
time  after  the  return,  wholly  or  partly  unsatisfied,  of  an  execution 
for  the  delivery  of  the  possession  of  the  chattel,  with  respect  to 
which  the  order  of  arrest  was  granted.  In  any  other  case,  an  ac- 
tion cannot  be  brought,  as  prescribed  in  the  last  section,  until 
the  following  requisites  have  been  complied  with: 

1.  An  execution,  against  the  property  of  the  defendant,  must 
have  been  issued  to  the  sheriff  of  the  county  in  which  he  was 
arrested,  and  returned  by  that  sheriff,  wholly  or  partly  un- 
satisfied. 

2.  An  execution,  against  the  person  of  the  defendant,  must 
have  been  issued  to  the  same  sheriff,  and  by  him  returned,  not 
less  than  fifteen  days  after  its  receipt,  to  the  effect  that  the  de- 
fendant could  not  be  found  within  his  county. 

2  R.  S.  883,  i  31  (2  Edm.  997),  am'd. 

f  596.  Duty  of  aberlff  on  inch  execution*. 

The  sheriff  must  diligently  endeavor  to  enforce  an  execution 
issued  nnd  delivered  to  him,  as  prescribed  in  the  last  section,  not- 
withstanding any  direction  he  may  receive  from  the  plaintiff,  or 
his  attorney. 

Id.,  J  32. 

I  599.  Defence*  In  action  against  bail. 

In  an  action  against  bail,  it  is  a  defence,  that  an  execution, 
against  the  property,  or  against  the  person,  of  the  defendant  in 
the  original  action,  was  not  issued,  as  prescribed  in  section  five 
hundred  and  ninety-seven  of  this  act;  or  that  it  was  not  issued  in 
sufficient  time  to  enable  the  sheriff  to  enforce  it;  or  that  a  direc- 
tion was  given,  or  other  fraudulent  or  collusive  means  were  used, 
by  the  plaintiff  or  his  attorney,  to  prevent  the  service  thereof. 

Id.,  S  88,  am'd. 
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|  OOO.  Relief  of  ball  where  principal  la  Imprisoned  on 
ertminal  charge. 

If  the  defendant  in  the  original  action,  after  his  discharge  upon 
bail,  Lb  imprisoned,  either  within  or  without  the  State,  upon  a 
criminal  ©barge,  or  a  conviction  of  a  criminal  offence,  the  court, 
in  which  an  action  against  the  bail  is  pending,  may,  before  the 
expiration  of  the  time  to  answer,  and  upon  notice  to  the  adverse 
party,  make  such  an  order  for  the  relief  of  the  bail,  as  justice  re- 
quires. 

L.  ISIS,  en.  381, 1 4  (4  Kdm.  854),  substitute  for  Co.  Proc.,  1 191 

|  601.  Ball  exonerated  by  death,  etc. 

Except  in  an  action  to  recover  a  chattel,  the  bail  must  be  ex- 
onerated where  either  of  the  following  events  occurs,  before  the 
expiration  of  the  time  to  answer  in  an  action  against  them: 

1.  The  death  of  the  original  defendant. 

2.  His  legal  discharge  from  the  obligation  to  render  himself 
amenable  to  the  process,  direction,  or  proceedings,  with  respect 
to  which  the  undertaking  of  the  bail  was  made. 

3.  His  surrender  to  the  sheriff  of  the  county  where  he  was 
arrested,  as  prescribed  in  this  article. 

Where  either  event  occurs,  after  the  commencement  of  the  ac- 
tion against  the  bail,  the  court  may,  in  its  discretion,  impose  the 
payment  of  the  plaintiff's  costs  and  expenses,  incurred  after  the 
return  of  the  execution  against  the  person,  as  a  condition  of 
allowing  the  exoneration.  And  the  court  may,  by  an  order,  made 
upon  notice  to  the  adverse  party,  grant  such  further  time  as 
it  deems  just,  after  answer,  for  the  surrender  of  the  original  de- 
fendant. In  that  case,  his  surrender,  within  the  time  so  granted, 
has  'the  same  effect,  as  if  it  had  been  made  before  answer. 

for  a  B.  S.  880,  H 16  and  84,  and  Co.  Proc,  1 191. 
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TITLE  II. 
Injunction. 

Article  1.  Oases  where  an  Injunction  may  be  granted;  granting  and  eerrlce  of 
an  Injunction  order. 

2.  Security. 

3.  Vacating  or  modifying  an  injunction  order. 

article:  first. 

Cases  where  an  injunction  may  be  granted;  granting  and  service 

of  an  injunction  order. 

Sec.  602.  Writ  of  Injunction  abolished,  and  order  substituted. 

808.  Injunction,  when  the  right  thereto  depends  upon  the  nature  of  the 

action. 
004.  Id.;  when  the  right  thereto  depends  upon  extrinsic  facts. 
006.  Restrictions  upon  injunction  to  restrain  State  officers. 

606.  By  whom  injunction  granted  in  other  cases. 

607.  Proof  necessary  to  procure  injunction. 

608.  At  what  time  the  order  may  be  granted. 

600.  When  notice  required  or  not  required.      Injunction  pending  an  ap- 
plication. 
610.  Order  must  recite  grounds;  service  of  order. 

f  602E.  Writ  of  injunction  abolished,  and  order  substi- 
tuted. 

The  writ  of  injunction  has  been  abolished.     A  temporary  in- 
junction  may  be  granted  by  order,  as  prescribed  in  this  article. 
Part  of  Co.  Proc,  |  218,  am'd. 

|  603.  Injunction,  when  the  rlsrht  thereto  depend*  npon 
the  nature  of  the  action. 

Where  it  appears,  from  the  complaint,  that  the  plaintiff  de- 
mands and  is  entitled  to  -a  judgment  against  the  defendant, 
restraining  the  commission  or  continuance  of  an  act,  the  commis- 
sion or  continuance  of  which,  during  the  pendency  of  the  action, 
would  produce  injury  to  the  plaintiff,  an  injunction  order  may  be 
granted  to  restrain  it.  The  case,  provided  fot  in  this  section,  is 
described  in  this  act,  as  a  case,  where  the  right  to  an  injunction 
depends  upon  the  nature  of  the  action. 

Co.   Proc.,   f  219,   first  clause,    am'd. 

|  604.  [Am'd,  1877.]  Id.)  when  the  right  thereto  depends 
upon   extrinsic   facts. 

In  either  of  the  following  cases,  an  injunction  order  may  also  be 
granted  in  an  action: 

1.  Where  it  appears,  by  affidavit,  that  the  defendant,  during 
the  pendency  of  the  action,  is  doing,  or  procuring,  or  suffering  to 
be  done,  or  threatens,  or  is  about  to  do,  or  to  procure,  or  suffer 
to  be  done,  an  act,  in  violation  of  the  plaintiff's  rights,  respecting 
the  subject  of  the  action,  and  tending  to  render  the  judgment  in- 
effectual, an  injunction  order  may  be  granted  to  restrain  him 
therefrom. 

2.  Where  it  appears,  by  affidavit,  that  the  defendant,  during 
the  pendency  of  the  action,  threatens,  or  is  about  to  remove,  or 
to  dispose  of  his  property,  with  intent  to  defraud  the  plaintiff,  an 
injunction  order  may  be  granted,  to  restrain  the  removal  or  dis- 
position. 

Substituted  for  the  remainder  of  Co.  Proc.,  |  219. 
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i  ©OS,  jAm'd,  1895.)  Restrictions  upon  Injunction  to 
restrain  State  officers. 

Where  a  duty  is  imposed  by  statute  upon  a  State  officer,  or 
board  of  State  officers,  an  injunction  order  to  restrain  him  or 
them,  or  a  person  employed  by  him  or  them,  from  the  perform- 
ance of  that  duty,  or  to  prevent  the  execution  of  the  statute, 
shall  not  be  granted,  except  by  the  supreme  court,  at  a  term 
thereof,  sitting  in  the  department  in  which  the  officer  or  board  is 
located,  or  the  duty  is  required  to  be  performed;  and  upon  notice 
of  the  application  therefor  to  the  officer,  board,  or  other  person  to 
be  restrained. 

L.   1885,  ch.  946. 

i  «0«.  [Am'd,  1013.]     By  whom  Injunction  granted  In  other 


Except  where  it  is  otherwise  specially  prescribed  by  law,  an 
injunction  order  may  be  granted  by  the  court  in  which  the  action 
is  brought,  or  by  a  judge  thereof,  or  by  any  county  judge;  and 
where  it  is  granted  by  a  judge,  it  may  be  enforced  as  the  order 
of  the  court.  An  injunction  order  which  may  be  modified  or 
vacated  by  the  appellate  division  may  also  be  granted  or  con- 
tinued by  the  appellate  division,  or  a  justice  thereof,  ponding 
appeal  to  that  court  or  to  the  court  of  appeals  from  an  order  or 
judgment  denying  or  vacating  an  injunction. 

f*o.  Pnc,  part  of  f  21S.  See  H  1787,  1802,  1800.  Am'd,  L.  1913,  ch. 
112.     In  effect  Sept.  1,  1913. 

S  607.  [Am'd,  1877.]  Proof  necessary  to  procure  In* 
Junction. 

The  order  may  be  granted,  where  it  appears  to  the  court  or 
judge,  by  the  affidavit  of  the  plaintiff,  or  any  other  person,  that 
sufficient  grounds  exist   therefor. 

Id.,  part  of  |  220,  am'd. 

I    608.    [Am'd,   1877.]      At   what    time    the    order    may    he 

granted. 

The  order  may  be  granted  to  accompany  the  summons,  or  at 
any  time  after  the  commencement  of  the  action  and  before  final 
judgment. 

M.,  remainder  of  |  220. 

I  COO.  When  notice  required  or  not  required.  Injunction 
pending  an  application. 

The  order  may  be  granted,  upon  or  without  notice,  in  the  dis- 
cretion of  the  court  or  judge,  unless  the  defendant  has  answered; 
iu  which  case,  it  can  be  granted  only  upon  notice,  or  an  order  to 
show  cause.  Where  an  application  for  an  injunction  is  made 
upon  notice,  or  an  order  to  show  cause,  either  before  or  after 
answer,  the  court  or  judge  may  enjoin  the  defendant,  until  the 
^earing  and  decision  of  the  application. 

Id.,    if  221  and  223,   consolidated. 

|  OlO.  Order  must  recite  grounds  j  service  of  order. 

The  injunction  order  must  briefly  recite  the  grounds  for  the  in- 
junction. Where  it  is  granted  by  the  court,  it  must  be  served  by 
delivering  a  certified  c-py  thereof;  where  it  is  granted  by  a  judge, 
it  must  be  served  by  showing  the  original  order,  and  delivering  a 
copy  thereof.  Service  of  the  order,  upon  a  corporation,  may  be 
made  as  prescribed  in  this  act,  for  making  personal  service  of  a 
:  aumons  upon  a  corporation.  Copies  of  the  papers,  upon  which 
the  order  was  granted,  must  be  delivered  wiih.  the  copy  of  the 
order. 

As  to  scrrlre  on  corporations,  sec  ante,  ||  431  and  432.    See  also  Rules  4,  1% 
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ARTICLE  SECOND. 

Security. 

Sec.  611.  Security,  on  staying  proceedings  la  an  action,  before  trial. 

612.  Id. ;  After  trial,  and  Defore  judgment. 

613.  Id.;   after   judgment. 

614.  Money  deposited  may  be  paid  ever. 

615.  Unuer taking   to   be   cancelled   thereupon. 

616.  Security     ou    staying    proceedings    after    verdict,    in  ejectment  Of 

dower. 

617.  Id.;  damages  to  include  waste. 

618.  Deposit  may  be  dispensed  with. 

619.  Undertaking  and  deposit;  when  dispensed  with. 

620.  Security  in  other  cases. 

621.  Special  •cases  excepted. 

622.  [rtepealea.j 

628.  Damages;   how  ascertained. 

624.  D&mages  sustained   by  a   third  person, 

620.  Action   on    the    undertaking. 

}  611.  Security,,  on  staying*  proceedings  In  an  action, 
before   trial. 

An  injunction  order  shall  not  be  granted,  to  stay  the  trial  of  an 
action,  in  which  the  complaint  demands  judgment  for  a  sum  of 
money  only,  after  issue  has  been  joined  therein,  unless  the  party 
applying  therefor  gives  an  undertaking  to  the  party  enjoined, 
with  sufficient  sureties,  to  the  effect,  that  he  will  pay  to  the  party 
enjoined,  or  his  representative,  all  damages  and  costs,  which  may 
be  recovered  by  him  in  the  action  stayed  by  the  injunction,  not 
exceeding  a  sum,  specified  in  the  undertaking;  and,  also,  all  dam- 
ages and  costs  that  may  be  awarded  to  him,  in  the  action  in 
which  the  injunction  order  is  granted. 

2  B.  S.  188,  S  138  (2  Edm.  106). 

|  G12.    Id.;  after  trial,   and   before  Judgment. 

An  injunction  order  shall  not  be  granted,  to  stay  proceedings 
in  an  action  specified  in  the  last  section,  after  verdict,  report,  or 
decision,  and  before  final  judgment  thereupon,  unless  a  sum  of 
money,  sufficient  to  cover  the  sum  awarded  by  the  verdict,  report, 
or  decision,  and  the  costs  of  the  action,  is  first  paid,  by  the  party 
applying  for  the  injunction  into  the  court,  in  which  his  action  is 
commenced,  or  an  undertaking  for  the  payment  thereof,  with  in- 
terest, is  given,  as  prescribed  in  this  article. 
&&.,  |  140,  am'd. 

}  613.    [Am'd,  1877.]     Id.)  after  Judgment 

An  injunction  order  shall  not  be  granted,  to  stay  proceedings 
upon  a  judgment  for  a  sum  of  money,  unless  the  following  requi- 
sites are  complied  with,  by  the  party  applying  th?roro- 

1.  The  full  amount  of  the  judgment,  including  interest  and 
costs,  must  be  paid  by  him,  into  the  court  in  which  his  action  is 
commenced:  or  an  undertaking  in  lieu  thereof  must  be  given,  as 
prescribed  in  this  article. 

2.  He  must  also  give  an  undertaking,  with  sufficient  sureties,  to 
pay  to  the  party  enjoined,  all  damages  and  costs,  which  may  be 
awarded  to  him  by  the  court,  in  the  action  in  which  the  injunction 
order  is  granted;  not  exceeding  a  sum,  specified  in  the  under- 
taking. 

M.,  f  141. 
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f  614.  Money  deposited  may  be  paid  over. 

Money  paid  into  court,  as  prescribed  in  the  last  two  sections 
may  be  paid  oyer,  by  the  direction  of  the  court,  to  the  party 
whose  proceedings  are  stayed,  upon  his  giving  an  undertaking  to 
the  people  of  the  State,  with  sufficient  sureties,  in  a  sum  fixed  by 
the  court,  to  pay  the  money  and  interest,  or  any  part  thereof,  as 
directed  in  the  order  or  judgment  of  the  court. 
2  R.  8.  188  (2  Edm.  190).  |  142,  an'd, 

f  615.   Undertaking  to  be  cancelled  thereupon. 

Where  money  so  paid  into  court  has  been  paid  over  to  the  party 
whose  proceedings  are  stayed,  if  the  final  decision  of  the  action, 
in  which  the  injunction  order  is  granted,  is  against  the  party 
obtaining  it,  the  court  must  give  such  directions,  as  justice  re- 
quires, with  respect  to  cancelling  the  undertaking  given  by  the 
successful  party;  making  perpetual  the  injunction  staying  collec- 
tion of  the  judgment;  and  requiring  the  judgment  to  be  dis- 
charged of  record. 

n»  1 148. 

|  616.  Security  on  staying:  proceedings  after  verdict,  in 
ejectment  or  dower. 

An  injunction  order  shall  not  be  granted,  to  stay  proceedings  in 
an  action  of  ejectment,  or  for  dower,  after  verdict,  report,  or  deci- 
sion, unless  the  party  applying  therefor  gives  an  undertaking, 
with  sufficient  sureties,  to  pay  to  the  party  enjoined,  or  his  repre- 
sentative, all  damages  and  costs,  not  exceeding  a  sum  specified  in 
the  undertaking,  which  may  be  awarded  to  him,  in  the  action 
wherein  the  injunction  was  granted. 
Id.,  |  144,  ain'd. 

$  617.  Id.  j  damagei  to  Include  waste. 

Where  an  undertaking  is  given,  as  prescribed  in  the  last  sec- 
tion, the  damages  to  be  paid,  upon  the  vacating  of  the  injunction 
order,  or  the  decision  of  the  action  against  the  party  obtaining  it, 
include,  not  only  the  reasonable  rents  and  profits  of  the  real  prop- 
erty, recovered  by  the  verdict,  report,  or  decision,  but  all  waste 
committed  upon  tne  property,  after  the  granting  of  the  injunction. 

Id.,  9  145.    See  §  623,  pott. 

|  618.  Deposit  may  be  dispensed  wltb. 

In  a  case  where  money  is  required  by  the  foregoing  sections 
of  th»s  article,  to  be  paid  into  court,  the  court  or  judge  may  dis- 
pense with  the  payment,  and  may  require  the  party  to  give,  in 
lieu  thereof,  an  undertaking,  with  two  or  more  sureties,  to  pay 
the  sum  specified,  with  interest,  as  directed  by  the  court.  If  an 
undertaking  is  required,  in  addition  to  the  deposit,  both  under- 
takings may  be  contained  in  the  same  instrument,  at  the  election 
of  the  party  applying  for  the  injunction. 
Id..   8  146,  am'd. 

9  619.  Undertaking*  and  deposit  •  when  dispense*  wltb. 

The  foregoing  sections  of  this  article  do  not  apply  t*  a  case, 
where  an  injunction  order  is  applied  for,  to  stay  proceedings  in 
another  action,  on  the  ground  that  a  judgment,  verdict,  ropo-t.  or 
decision  therein  was  obtained  by  actual  fraud.  In  that  case,  the 
court  or  judge  granting  the  injunction  order  may  dispense  with 
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the  deposit  of  money,  or  the  execution  of  an  undertaking,  except 
as  prescribed  in  the  next  section. 

2  K.  8.  188  (3  Edm.  196);$  147,  am'd. 

9  eao.   [Am'd,  1877.]     Security  In  other  eases. 

Where  special  provision  is  not  otherwise  made  by  law  for  the 
security  to  be  given  upon  an  injunction  order,  the  party  applying 
therefor  must  give  an  undertaking,  executed  by  him,  or  by  one  or 
more  sureties,  as  the  court  or  judge  directs,  to  the  effect  that 
the  plaintiff  will  pay  to  the  party  enjoined,  such  damages,  not  ex- 
ceeding a  sum,  specified  in  tne  undertaking,  as  he  may  sustain  by 
reason  of  the  injunction,  if  the  court  finally  decides  that  the 
plaintiff  was  not  entitled  thereto. 
Co.  Proo. ,  the  .first  sentence  of  1 222. 

f  <ftl.  Special  cases 'excepted. 

The  foregoing  provisions  of  this  article  do  not  affect  any 
special  statutory  provision,  whereby  security  upon  granting*  an 
injunction  order  may  be  dispensed  with,  in  a  particular  ,case,  or 
the  security  to  be  given  in  a  particular  case  is  otherwise  regulated. 

!  622.  [Refpealed,  1877.] 

§  623.  [Am'd,  1877.}     Damaa-es,  how  ascertained. 

The  damages,  sustained  by  reason  of  an  injunction,  may  be 
ascertained  and  determined  by  the  court,  or  by  a  referee,  ap- 
pointed by  the  court,  or  by  a  writ  of  inquiry,  or  otherwise,  as  the 
court  shall  direct;  and  the  decision  of  the  court  thereupon,  or  an 
order  confirming  the  report  of  the  referee,  is  conclusive,  as  to  the 
amount  of  those'  damages,  upon  all  the  persons  who  have  exe- 
cuted the  undertaking,  unless  it  is  reversed  upon .  appeal.  The 
court  may,  in  its  discretion,  direct  that  the  sureties  have  notice  of 
tne  hearing,  or  of  an  appeal,  and  may  prescribe  the  time  and 
manner,  of  giving  them  notice. 
Co.  Proo.,  last  sentences  of  H  222  and  224,  and  part  of  1 145, 3  R.  S.  190. 

|  624.  DamageM  sustained  by  a  third  person. 

Where  the  defendant  enjoined  was  an  officer  of  a  corporation, 
or  joint-stock  Association,  or  #.  bailee,  agent,  trustee,  or  other 
representative  of  another,  and  the  damages,  sustained  by.  him, 
are  less  than  the  sum  specified  in  the  undertaking,  the  court  or 
the  referee  may  also  separately  ascertain  and  determine  the  dam- 
ages sustained,  by  reason  of  the  in  junction, '  by  the  corporation, 
association,  or  person,  whom  the  defendant  represents,  to  an 
amount  not  exceeding  the  surplus  of  the  sum  specified  in  the  un- 
dertaking; and  those  damages  may  be  recovered  in  a  separate  ac- 
tion, brought  as  prescribed  in  the  next  section. 

|  625.   Action  on  the  undertaking. 

Where  the  damages  have  been  ascertained  by  the  decision  of 
the  court,  or  the  confirmation  of  a  referee's  report,  as  prescribed 
in  the  last  two  sections,  any  person,  entitled  to  the  benefit  of  an 
undertaking,  executed  pursuant  to  the  provisions  of  this  title, 
may  bring  an  action  thereon,  without  further  leave  of  the  court. 
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ARTICLE    THIRD. 

Vacating  or  modifying  an  injunction* order* 

See.  626.  Application   to  vacate  or  modify,  without  notice. 

627.  Id.;    upon    notice. 

628.  When  prior  motion  not  to  prejudice  subsequent  application. 

629.  New  undertaking  may  be  required. 

630.  Verified  answer  to  have  the  effect  only  of  an  affidavit. 
631-634.  tfeepebluu.J 

5    C$26.    [Ain'd,    1805.]       Application    to   vacate    or   modify, 
without  notice. 

Where  the  injunction  order  was  granted  without  notice,  the 
party  enjoined  may  apply,  upon  the  papers  upon  which  it  was 
granted,  for  an  order  vacating  or  modifying  the  injunction 
order.  Such  an  application  may  be  made,  without  notice,  to  the 
judge  or  justice  who  granted  the  order,  or  who  held  the  term  of 
the  court  where  it  was  granted;  or  to  a  term  of  the  appellate 
division  of  the  supreme  court.  It  cannot  be  made  without 
notice,  to  any  other  judge,  justice  or  term,  unless  the  applicant 
produce*  proof,  by  affidavit,  that;  by  reason  of  the  absence  c 
other  disability  of  the  judge  or  justice  who  granted  the  order, 
the  application  cannot  be  made  to  him;  and  that  the  applicant 
witl  be  exposed  to  great  injury,  by  the  delay  required  for  an 
application  upon  notice.  The  affidavit  must  be  filed  with  the 
clerk;  and  a  copy  thereof,  and  of  the  order  vacating  or  modifying 
the  injunction  order,  must  be  served  upon  the  plaintiffs  attorney, 
before  that  order  takes  effect. 

L.    1886,    ch.    846.  •• 

j  627.   [Ani'd,  1879.]    Id.;  upon  notice. 

Where    the   injunction   order    was    granted   without   notice,    cr% 
where  it  was  granted  upon  notice,  with  leave  to  apply  to  vacate* 
or  modify  it,  the  party  enjoined  may  apply,  upon  notice,  to  the 
judge  who  granted  It,  or 'to  t.ie  court,  '  t  a  term  wnere  a  con- 
tested motion  in  the  action  niay^  be  heard,  for  an  order,  vacating 
or  modifying  the  injunction  order.     Such  an  application  rjay  be 
founded  upon  the  papers  upon  which  the  injunction  was  granted; 
or  uponproof,   by  affidavit,   on  the  part  of  the  defendant;  or 
both-     Wnere  it  is  founded  upon  p^oot  on  the  part  of  the  de- 
fendant, -it  may  be  opposed  by  new  pr  jof,  by  affidavit,  on  the 
port  of  the  plaintiff,  tending  to  sustain  the  injunction. 

Go.  Pmc,  ft  225  and  226,  am'd.    See  g  680,  poet. 

5  628.  When  prior  motion  not  to  prejudice  subiequent 
application. 

The  granting  or  denial  of  an  application,  made  as  prescribed 
•n  the  last  section,  founded  only  u,>on  the  papers  upon  which 
the  injunction  order  was  granted,  does  not  prejudice  a  subse- 
quent application,  seasonably  made,  founded  upon  proof,  by 
affidavit,  on  the  part  of  the  defendant.  And  the  granting  or 
denial  of  either  application  does  not  prejudice  a  subsequent 
application,  seasonably  mrde,  founded  upon  the  failure  of  a 
complaint,  which  had  not  been  made  at  the  time  of  the  former 
application,  to  set  forth  a  cause  of  action,  sufficient  to  entitle 
the  plaintiff  to  the  injunction  order,  upon  one  or  more  grounds, 
recited  therein. 
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}  620.   [Am'd,  1883  and   1884.]    Wew   undertaking*  may  fee 
required. 

Upon  the  hearing  of  an  application,  upon  notice,  to  vacate 
or  modify  an  injunction  order,  the  court  or  judge  may  require 
a  new  undertaking,  in  the  same  or  in  a  different  sum.  to  be 
given  by  the  plaintiff,  with  the  like  sureties,  and  to  the  like 
effect,  as  upon  granting  an  original  order.  The  persons  executing 
the  new  undertaking  become  liable  thereon,  as  if  they  had 
executed  it  upon  the  granting  of  the  original  order.  The  per- 
sons who  executed  the  original  undertaking  remain  liable 
thereon,  until  the  new  undertaking  is  given  and  approved,  and 
no  longer.  Upon  such  hearing  the  court  or  judge  may  where 
the  alleged  wrong  or  injury  is  not  irreparable  and  is  capable 
of  being  adequately  compensated  for  in  money,  vacate  the 
injunction  order  upon  the  defendant's  executing  an  undertaking 
in  such  form  and  amount  and  with  such  sureties  as  the  court 
or  judge  shall  direct,  conditioned  to  indemnify  the  plaintiff 
against  any  loss  sustained  by  reason  of  vacating  such  injunction 
order. 

L.   1884.  ch.   401. 


f  630.  Verified  answer  to  have  the  effect  only  of  an 
davit. 

Upon  the  hearing  of  a  contested  application  for  an  injunction 
order,  or  to  vacate  or  modify  such  an  order,  a  verified  answer 
has  the  effect  on^of  an  affidavit. 

§  «31.    [Repealed,  1877.] 

§  632.     [Repealed,   1877.] 

9  633.    [Repealed,   1877.] 

I  ««4.    [Repealed,  1877.] 
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TITLE  III 
Attachment  of  property. 

Article  1.  Cases  whare  a  warrant  of  attachment   may  be  granted;   and  pro- 
ceedings upon  granting  the  same. 

2.  Executing   the  warrant,    pending   the   action. 

3.  Vacating  or  modifying  the  warrant;  discharging  the  attachment. 

4.  Regulations   where    there   are   two   or    more   warrants   against  the 

amine  defendant. 
ft.  Proceedings   after  Judgment;    right  of   parties   and   duties   of    the 
sheriff,  after  the  warrant  Is  vacated  or  annulled,  or  the  attach- 
ment discharged. 

ARTICLE  FIRST. 

Cases  where  a  warrant  of  attachment  may  be  granted;  and  pro- 
ceedings upon  granting  the  same. 

Sec.  SSM.  la  what  actions, 

6S6.  What  mast  be  shown  to  procure  the  warrant. 

637.  Warrant  In  action  against  public  officer,  etc.,  for  peculation. 

688.  When  and  by  whom  the  warrant  may  be  granted. 

689.  Affidavits  to  be  filed. 

640.  Security   on    obtaining  warrant. 

641.  Contents  of  warrant;  to  whom  directed. 

642.  Validity  of  undertaking. 

|   638.   [Am'd,  1898,   1016.]     In  what   action*. 

A*  warrant  of  attachment  against  the  property  of  one  or 
more  defendants  in  an  action,  may  be  granted  upon  the  appli- 
cation of  the  plaintiff,  as  specified  in  the  next  section,  where  the 
action  is  to  recover  a  sum  of  money  only,  as  damages  for  one 
or  more  of  the  following  causes: 

1.  Breach  of  contract,  express  or  implied,  other  than  a  con- 
tract  to  marry. 

2.  Wrongful  conversion  of  personal  property. 

3.  An  injury  to  person  or  property,  in  consequence  of  negli- 
gence, fraud  or  other  wrongful  act. 

4.  A  wrongful  act,  neglect  or  default  by  which  the  decedent's 
death  was  caused,  when  the  cause  of  action  arose  in  this  state 
before  or  after  the  passage  of  this  act  and  the  action  is  brought 
by  an  executor  or  administrator  against  a  natural  person  who, 
or  a  corporation  which,  would  have  been  liable  to  an  action  iu 
faTOr  of  the  decedent  by  reason  thereof  if  death  had  not  ensued 
as  prescribed  by  section  nineteen  hundred  and  two  of  this  act. 

Am'd  by  L.  1895,  ch.  578;  L.  1016,    ch.  441,  in  cftVrt  May  9,  191G. 

|   434B.   rAns*d,  1895,  1899.]    What  manf  be  shown  to  procure 
the  wavrvant* 

To  entitle  the  plaintiff  to  such  a  warrant,  he  must  show,  by 
affidavit,  to  the  satisfaction  of  the  judge  granting  the  same,  as 
follows: 

1.  That  one  of  the  causes  of  action  specified  in  the  last  sec- 
tion exists  against  the  defendant.  If  the  action  is  to  recover 
damages  for  breach  of  contract,  the  affidavit  must  show  that  the 
plaintiff  is  entitled  to  recover  a  sum  stated  therein,  over  and 
above  all  counterclaims  known  to  him. 

2.  That  the  defendant  is  either  a  foreign  corpora t ion  or  not  a 
resident  of  the  state;  or,  if  he  is  a  natural  person  and  a  resident 
of  the  state,  that  he  has  departed  therefrom,  with  intent  to  de- 
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fraud  his  creditors,  or  to  avoid  the  service  of  a  summons,  or 
keeps  himself  concealed  therein  with  the  like  intent;  or.  if  the 
defendant  is  a  natural  person  or  a  domestic  corporation,  that  he 
or  it  has  removed,  or  is  about  to  remove,  property  from  the  state 
with  intent  to  defraud  his  or  its  creditors;  or  has  assigned,  dis- 
posed of,  or  secreted,  or  is  about  to  assign,  dispose  of  or  secrete 
property  with  the  like  intent;  or  where,  for  the  purpose  of  pro- 
curing credit,  or  the  extension  of  credit,  the  defendant  has  made 
a  fa4se  statement  in  writing,  under  his  own  hand  or  signature, 
or  under  the  hand  or  signature  of  a  duly  authorized  agent,  made 
with  his  knowledge  and  acquiescence  as  to  his  financial  responsi- 
bility or  standing;  or,  where  the  defendant,  being  an  adult  and 
a  resident  of  the  state,  has  been  continuously  without  the  state 
of  New  Yorl^  for  more  than  six  months  next  before  the  granting 
of  the  order  of  publication  of  the  summons  against  him,  and  has 
not  made  a  designation  of  a  person  upon  whom  to  serve  a  sum- 
mons in  his  behalf,  as  prescribed  in  section  four  hundred  and 
thirty  of  this  act;  or  a  designation  so  made  no  longer  remains  in 
force;  or  service  upon  the  person  so  designated  cannot  be  made 
within  the  state,  after  diligent  effort. 
L.  1895,  eh.  578;  L.  1809,    oh.  508,   in  effort  May  1G,  1899. 

1  037.   TAm'd,    1804.]     Warrant    In    action    agalnat    public 
officer,  etc.,  for  peculation. 

A  warrant  of  attachment,  against  the  property  of  one  or  more 
defendants  in  an  action,  may  also  'be  granted,  upon  the  applica- 
tion of  the  plaintiff,  where  the  complaint  demands  judgment  for 
a  sum  of  money  only;  and  it  appears,  by  affidavit,  that  the 
action  is  brought  to  recover  money,  funds,  credits,  or  other 
property,  held  or  owned  by  the  state,  or  held  or  owned,  officially 
or  otherwise,  for  or  in  behalf  of  a  public  governmental  interest. 
by  a  municipal  or  other  public  corporation,  board,  officer,  cus- 
todian, agency,  or  agent,  of  the  state,  or  of  a  city,  comity, 
town,  village,  or  other  division,  subdivision,  department,  or  por- 
tion of  the  state,  which  the  defendant  has,  without  right,  obtained, 
received,  converted,  or  disposed  of;  or  in  the  obtaining,  reception, 
payment,  conversion,  or  disposition  of  which,  without  right,  he 
has  aided  or  abetted;  or  to  recover  damages  for  so  obtaining, 
receiving,  paying,  converting,  or  disposing  of  the  same;  or  the 
aiding  or  abetting  thereof;  or  in  an  action  in  favor  of  a  private 
person  or  corporation,  brought  to  recover  damages  for  an  injury 
to  personal  property  where  the  liability  arose,  in  whole  or  in 
part,  in  consequence  of  the  false  statements  of  the  defendant 
as  to  his  responsibility  or  credit,  in  writing,  under  the  hand  or 
signature  of  the  defendant  or  his  authorized  agent,  made  with 
his  knowledge  and  acquiescence.  In  order  to  entitle  the  plain- 
tiff to  a  warrant  of  attachment,  in  the  case  specified  in  this 
section,  he  must  show,  by  affidavit,  to  the  satisfaction  of  the 
judge  granting  it,  that  a  sufficient  cause  of  action  exists  against 
the  defendant  for  a  sum  stated  in  the  affidavit. 

L.   1894,  ch.   73C. 

|  638.    [Am'<l,    1877.1     When    and    by    whom    the    warrant 
may   be   granted. 

The  warrant  may  be  granted  by  a  judge  of  the  court,  or  by 
any  county  judge,  to  accompany  the  summons,  or.  at  any  time 
after  the  commencement  of  the  action,  and  before  final  judg- 
ment therein.  Personal  service  of  the  summons  must  be  made 
upon  the  defendant,  against  whose  property  the  warrant  is 
granted,  within  thirty  days,  after  the  granting  thereof;  or  else 
before  the  expiration  of  the  same  time,  service  of  the  summons 
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by  publication  must  be  commenced,  or  service  thereof  must  be 
made  without  the  state,  pursuant  to  an  order  obtained  therefor, 
as  prescribed  in  this  act;  and  if  publication  has  been,  or  iz  there- 
after commenced,  the  serivce  must  be  made  complete,  by  the 
continuance  thereof. 

Sanstltnte   for   Co.    Proc.,    f    228,    and    the   latter   part   of   f   227.       See 
U  435-7,  ante. 

|  639.   [Am'd,  1877.]    Affidavits  to  be  filed. 

The  plaintiff  procuring  the  warrant  must,  within  ten  day* 
after  the  granting  thereof,  cause  the  affidavits,  upon  which  it 
was  granted,  to  be  filed  in  the  office  of  the  clerk. 

Co.   Proc.,   last  sentence  of  |  220. 

§  04O.  Security  on  obtaining:  warrant. 

The  judge,  before  granting  the  warrant,  must  require  a  written 
undertaking,  on  the  part  of  the  plaintiff,  with  sufficient  sureties, 
to  the  effect,  that  if  the  defendant  recovers  judgment,  or  if  the 
warrant  is  vacated,  the  plaintiff  will  pay  all  costs,  which  may 
be  awarded  to  the  defendant,  and  all  damages,  which  he  may 
sustain  by  reason  of  the  attachment,  not  exceeding  the  sum 
specified  in  the  undertaking,  which  must  be  at  least  two  hundred 
and  fifty  dollars.  But  this  section  does  not  apply  to  a  case, 
where  the  action  is  brought  for  a  cause  specified  in  section  637 
of  this  act,  or  where  it  is  specially  prescribed  by  law  that 
security  may  be  dispensed  with,  or  where  the  security  to  be 
given  is  specially  regulated  by  law. 

Id.,  |  230,  am'd.     See  9  811,  post. 

S  641.  Contents  of  warrant j  to  whom  directed. 

The  warrant  must  be  subscribed  by  the  judge  and  the  plain- 
tiff's attorney,  and  must  briefly  recite  the  ground  of  the  attach- 
ment. It  may  be  directed,  either  to  the  sheriff  of  a  particular 
county,  or,  generally,  to  the  sheriff  of  any  county.  It  must 
require  the  sheriff  to  attach  and  safely  keep,  so  much  of  the 
property,  within  his  county,  which  the  defendant  has,  or  which 
he  may  have,  at  any  time  before  final  judgment  in  the  action, 
as  will  satisfy  the  plaintiff's  demand,  with  costs  and  expenses. 
The  amount  of  the  plaintiff's  demand  must  be  specified  in  the 
warrant,  as  stated  in  the  affidavit.  Warrants  may  be  issued  at 
the  same  time,  to  sheriffs  of  different  counties. 

Id.,  8  231,  am'd  and  enlarged.     See  ante,  |  55.     See  also  Eule  13. 

S  642.   Validity  of  undertaking. 

It  is  not  a  defence  to  hp  action  upon  an  undertaking,  given 
upon  granting  a  warrant  of  attachment,  that  the  warrant  was 
granted    improperly,   for   want   of  jurisdiction,  or  for  any  other 

cause. 
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ARTICLE    SBCOND. 

Executing  the  warrant,  pending  the  action. 

Bee.  648.  [Repealed.] 

644.  Sheriff  must  attach   property  of  defendant.  * 

645.  What  interest  In  real  pioperty  may  be  attached. 

646.  Attachment  of  unpaid    aubscrlotlon  to  foreign  corporation. 
347.  interna    hi   shares   or   bonds. 

648.  Id.;   bond,   note,  etc. 

649.  How   property   to    be   attached. 

650.  Certificate  of  defendant's  Interest  to  be  furnished. 

651.  Person   refusing   certificate   may    be  examined. 

652.  Rights   of   owner  or  master   of   vessels    by   which   goods   iiave    beer 

shipped. 

653.  Foregoing  section  not  to  apply   in  certain  cases. 

654.  Sheriff   must  make  Inventory. 

655.  Sheriff  may  maintain  actions. 

656.  Perishable  goods  and  animals  to  be  sold. 

657.  Claim  of  property;  how  tried. 

658.  Proceedings,   if  claimant  succeeds. 

658a.  Discharge  of  personal  property  from  attachments. 

650.  Finding,  not  to  prejudice  right  of  claimant. 

660.  Proceedings  on   claim   to   domestic   vessel. 

•61.  Appraisers  to  be  sworn;  valuation  to  be  returned. 

662.  Undertaking  to  be  given. 

668.  Vessel;   when  to  be  discharged. 

664.  When   undertaking  to   be   sued. 

665.  Defence   In   such   an   action;   plaintiff's   recovery. 

666.  Foreign  vessel;  how  valued: 

667.  Notice  thereof. 

668.  Plaintiff  to   give   undertaking  with  sureties. 
660.  Vessel;   when   to  be  discharged. 

670.  Terms  on  which   debtor   may   claim  vessel. 

671,  672,  673.  When  vessel  to  be  sold. 

674.  Sheriff  to  keep  property. 

675.  Sheriff  may  be  directed  to  pay  money  into  court. 

676.  When  he   may  be  directed  to  release  or  deliver  property. 

677.  Plaintiff  may  bring  action  in  name  of  himself  and  the  sheriff. 

678.  How  leave  to  bring  such  action  procured. 

670.  Plaintiff  may  be  joined  with  sheriff,  after  action  commenced. 

680.  Judge  to  direct  as  to  management  of  such  an  action,  etc. 

681.  Return  of  inventory;   how  enforced. 

S  643.    [Repealed,  1877.] 

5  644.  Sheriff  must  attach  property  of  defendant. 

The  sheriff  must  immediately  execute  the  warrant,  by  levying 
upon  so  much  of  the  personal  and  real  property  of  the  defendant, 
within  his  county,  not  exempt  from  levy  and  sale  by  virtue  of 
an  execution,  as  will  satisfy  the  plaintiff's  demand,  with  the 
costs  and  expenses.  He  must  take  into  his  custody  all  books 
of  account,  vouchers,  and  other  papers,  relating  to  the  personal 
property  attached,  and  all  evidences  of  the  defendant's  title  to 
the  real  property  attached,  which  he  must  safely  keep,  to  be 
disposed  of,  as  prescribed  in  this  title.  The  sheriff,  to  whom  a 
warrant  of  attachment  is  delivered,  may  levy,  from  time  to 
time,  and  as  often  as  is  necessary,  until  the  amount,  for  which 
it  was  issued,  has  been  secured,  or  final  judgment  kas  been 
rendered  in  tne  action,  notwithstanding  the  expiration  of  hie 
term  of  office. 
Co.  Proc.,  part  of  f  282,  and  2  R.  S.  4,  §  7  (2  Bdm.  4),  am'd. 

\  646.   What  Interest  In  real  property  may  he  attached. 

The  real  property,  whi'h  may  be  levied  upon  by  virtue  of  a 
warrant  of  attachment,  includes  any  interest  in  real  property, 
either  vested  or  not  vested  which  w  capable  of  being  aliened  by 
ttio  ueiendant.     (See  §§  1-53,  1874.> 
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$   646.  Attachment  of  unpaid  *abacriution  to  foreign  cor- 
poration. 

Under  a  warrant  of  attachment  against  a  foreign  corporation, 
other  than  a  corporation  created  by  or  under  the  laws  of  the 
l' uited  States,  the  sheriff  may  levy  upon  the  sum  remaining 
unpaid  upon  a  subscription  to  the  capital  stock  of  the  corporation, 
made  by  a  person  within  the  county;  or  upon  one  or  more  shares 
of  stock  therein,  hold  by  such  a  person,  or  transferred  by  him, 
for  the  purpose  of  avoiding  payment  thereof. 
Substitute  for  part  of  L.  1845,  ch.  234,  SI  (3  Edm.  680). 

|   G47.   [Ain'd,  11*11.]      Interent  In  aharei  or  bonds. 

The  rights  or  shares  which  the  defendant  has  in  the  stock 
of  an  association  or  corporation,  or  in  a  bond  negotiable  ur  other- 
wise, together  with  the  interest  and  profits  thereon,  may  be  levied 
upon;  and  the  sheriff's  certificate  of  the  sale  thereof  entitles  the 
purchaser  to  the  name  rights  and  privileges,  with  respect  thereto, 
which  the  defendant  had  when  they  were  so  uttached. 

Co.  Froc..  f  £34,  and  final  clause  of  g  237.     Am'd  by  L,  1011,  ch.  419,  la 
effect    Sept.    1,    1911. 

S  048.   [Am'd,  1877,  1007.]   Id.)   bond,   note,   etc. 

The  attachment  may  also  be  levied  upon  a  cause  of  action 
arising  upon  contract;  including  a  bond,  promissory  note,  or 
other  instrument  for  the  payment  of  money  only,  negotiable  or 
otherwise,  whether  past  due,  or  yet  to  become  due,  executed 
by  a  foreign  or  domestic  government,  state,  county,  public  officer, 
association,  municipal  or  other  corporation,  or  by  a  private 
person,  either  Within  or  without  the  State;  which  belongs  to  the 
defendant,  and  is  found  within  the  county.  The  levy  of  the 
attachment  thereupon  is  deemed  a  levy  upon,  and  a  seizure  and 
attachment  of.  the  debt  represented  thereby.  The  attachment 
may  also  be  levied  upon  a  right  or  interest,  present  or  future  to 
any  of  the  property  or  estate  of  a  deceased  person  which  may 
belong  to  the  defendant  and  which  could  be  legally  assigned  by 
him  as  legatee  or  distributee,  whether  the  same  exists  by  reason 
of  the  provisions  of  a  last  will  and  testament  admitted  to  probate 
at  the  time  the  attachment  is  granted,  or  by  operation  of  the 
law  in  case  of  the  intestacy  of  the  deceased.  Levy  of  the  at- 
tachment thereupon  is  deemed  a  levy  upon,  and  a  seizure  and 
attachment  of,  the  rights  and  interests  of  the  defendant  at  the 
time  of  such  levy,  subject  to  the  rights  of  the  executor,  adminis- 
trator or  trustee  of  such  estate  to  ad.:.! ulster  the  same  according 
to  law. 
Am'd  by  !•.   1907.  ch.  318.    In  effect  Sept.    1,   1907. 

§  040.    [Am'd,   ISSft,  10O7.]    How  property  to  be  attached. 

A  levy  under  a  warrant  of  attachment  must  be  made  as 
follows : 

1.  I 'pon  real  property,  by  filing  with  the  clerk  of  the  county, 
where  it  is  situated,  a  notice  of  the  attachment,  stating  the  names 
of  the  parties  to  the  action.  Hie  amount  of  the  plaintiff's  claim,  as 
stated  in  the  warrant,  ind  a  descr  t:f>n  of  the  particular  prop- 
erty levied  upon.  The  notice  must  1  .•  *  :bscribed  by  the  plaintiffs 
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attorney,  adding  the  office  address;  and  must  be  recorded. and  in- 
dexed by  the  clerk,  in  the  same  book,  in  like  manner,  and  with 
like  effect,  as  a  notice  of  the  pendency  of  an  action. 

2.  Upon  the  personal  property,  capable  of  manual  delivery, 
including  a  bond,  promissory  note,  or  other  instrument  for  tiia 
payment  of  money,  by  taking  the  same  into  the  sheriffs  actual 
custody.  He  must  thereunon,  without  delay,  deliver  to  the  person 
from  whose  possession  the  property  is  taken,  if  any,  a  copy  of 
the  warrant,  and  of  the  affidavits  upon  which  it  was  granted. 

3.  [Am'd,  lOOT-]  Upon  other  personal  property,  by  leaving  a 
certifled  copy  of  the  warrant,  and  a  notice  showing  the  property 
attached,  with  the  person  holding  the  same;  or,  if  it  consists  of  a 
demand,  other  than  as  specified  in  the  last  subdivision,  with  the 
person  against  whom  it  exists;  or,  if  it  consists  of  a  right  or 
share  in  the  stock  of  an  association  or  corporation,  or  interests 
or  profits  thereon,  with  the  president,  or  other  head  of  the  associa- 
tion or  corporation,  or  the  secretary,  cashier,  or  managing  agent 
thereof,  or  if  it  consists  of  a  right  or  interest  in  an  estate  of  o 
deceased  person  arising  under  the  provisions  of  a  will  or  under 
the  provisions  of  law  in  case  of  intestacy,  with  the  executor  or 
trustee  under  the  will,  or  the  administrator  of  the  estate. 

4.  [Added,    Jfc89.]     Upon   property   discovered   in   any  action 

brought  as  prescribed  in  subdivision  two  of  section  six  hundred 

and  fifty-five  of  this  act,  by  entering  in  the  proper  clerk's  office, 

the  judgment  rendered  in  said  action,  and  thereafter  levying  on 

said  property  in  the  manner  prescribed  in  subdivisions  one,  two 

and  three  of  this  section. 

Substitute  for  Co.  Proc,  §  225;  L.  1889,  ch.  504;  L.  1907.  ch.  318.    In  effect 
Sept.   1,   1907.    See  S3  1370,  707,  708. 

S  650.  Certificate  of  defendant's  Interest  to  be  furnished. 

Upon  the  application  of  a  sheriff,  holding  a  warrant  of  attach- 
ment, the  president  or  other  head  of  an  association  or  corpora- 
tion, or  the  secretary,  cashier,  or  managing  agent  thereof,  or  a 
debtor  of  the  defendant,  or  a  person  holding  property,  including 
a  bond,  promissory  note,  or  other  instrument  for  the  payment 
of  money,  belonging  to  the  defendant,  must  furnish  to  the 
sheriff  a  certificate,  under  his  hand,  specifying  the  rights  or 
number  of  shares  of  the  defendant,  in  the  stock  of  the  associa- 
tion or  corporation,  with  all  dividends  declared  or  incumbrances 
thereon;  or  the  amount,  nature,  and  description  of  the  property, 
held  for  the  benefit  of  the  defendant,  or  of  the  defendant's  inter- 
est in  property  so  held,  or  of  the  debt  or  demand  owing  to  the 
defendant,  as  the  case  requires. 

Substitute  for  part  of  S  236,  Co.  Proc. 

{   651.   Person  refusing:  certificate  may  be  examined. 

If  a  person,  to  Whom  application  is  made,  as  prescribed  in 
the  last  section,  refuses  to  give  such  a  certificate;  or  if  it  is  made 
to  appear,  by  affidavit,  to  the  satisfaction  of  the  court,  or  a  judge 
thereof,  or  the  county  judge  of  the  county  to  which  the  warrant 
is  issued,  that  there  is  reason  to  suspect  that  a  certificate  given 
by  him  is   untrue,   or  that  it  fails  fully  to  set  forth  the  facts, 

138 


e.  7, t.  3,  a.  2        ATTACHMENT  OF  PROPERTY.  §5  652-54 

req aired  to  be  shown  tbereby;  the  court  or  judge  may  make  an 
order,  directing  him  to  attend,  at  a  specified  time,  and  at  a  place 
within  the  county  to  which  the  warrant  is  issued,  and  submit  to 
an  examination  under  oath,  concerning  the  same.  The  order  may 
in  the  discretion  of  the  court  or  judge,  direct  an  appearance 
before  a  referee  named  therein. 
Substitute  for  remainder  of  9  236,   Oo.   Proc. 

9  OS2.   [Am'd,  1895.]    Rigrhts  of  owner  or  master  of  -res* 
*ela  by  which  goods  have  been  shipped. 

Except  as  otherwise  prescribed  in  the  next  section,  the  ownei 
or  master  of  a  vessel,  on  board  of  which  goods  of  a  defendant 
against  whom  a  warrant  of  attachment  is  issued,  have  bee) 
shipped  for  transportation,  without  reshipment  and  transship 
nient  in  the  State,  to  a  port  or  place  without  the  State,  may 
transport  and  deliver  them  according  to  their  destination,  not- 
withstanding the  warrant;  unless  the  plaintiff,  his  agent  or 
nttoruoy,  executes  to  the  owner  or  the  master  of  the  vessel,  a 
written  undertaking,  with  sufficient  sureties,  in  a  sum  specified 
therein,  to  pay  him  ail  expenses,  damages,  and  charges,  which 
may  be  incurred  by  him,  or  to  which  he  may  be  subjected,  fot 
unlading  the  goods  from  the  vessel,  and  for  all  necessary  deten- 
tion of  the  vessel,  for  that  purpose.  The  undertaking  must  b<: 
approved,  with  respect  to  its  form,  the  sum  specified  therein 
and  the  sufficiency  of  the  sureties,  by  a  judge  or  justice  of  th* 
court,  or  the  county  judge  of  the  county  wherein  the  vessel  is 
sitnated,  or  in  the  city  and  county  of  New- York,  by  a  justice  oi 
the  supreme  court. 
L.  1886,  ch.  0*6. 

9  688.  Korearolns;  section  not  to  apply  In  certain  cases. 

The  last  section  does  not  apply,  where  the  owner  or  master 
before  the  shipment  of  the  goods,  had  actual  information  oi 
the  granting  of  the  warrant,  or  where  he  has,  in  any  wise, 
connived  at  or  been  privy  to,  the  shipment  thereof,  for  the 
purpose  of  screening  them  frori  legal  process,  or  of  hindering, 
delaying,  or  defrauding  creditors. 

}  654.   Sheriff  must  make  Inventory. 

The  sheriff  must,  immediately  after  levying  under  a  warran. 
of  attachment,  make,  with  the  assistance  of  two  disinterested 
freeholders,  a  description  of  the  real  property,  and  a  just  aiu 
true  inventory  of  the  personal  property,  upon  which  it  was 
levied,  and  of  the  books,  vouchers,  and  other  papers  taken  int 
his  custody,  stating  therein  the  estimated  value  of  each  parce 
of  real  property  attached,  or  of  the  interest  of  the  dcfciidair. 
therein,  and  of  each  article  of  personal  property,  enumeratim 
sm*h  of  the  latter  as  are  perishable.  The  inventory  must  In 
Kigiied  by  the  sheriff  and  the  appraisers;  and  must,  within  fiv( 
days  after  the  levy,  be  filed  in  the  office  of  the  clerk  of  th« 
<v>uuty.  where  the  property  is  attached. 
The  flr»t  clause  of  2  B.  S.  4.  &  8  (2  Edm.  4),  am'd. 
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8  055.   [Am'd,  1889.]    Sheriff  may  maintain  actions. 

The  slier iif  must,  subject  to  the  direction  of  the  court  or 
judge,  collect  and  receive  all  debts,  effects,  and  things  in  action* 
attached  by  him.  lie  may  maintain  any  action  or  special  pro- 
ceeding, in  his  name,  or  in  the  name  of  the  defendant,  which 
is  necessary,  for  that  purpose,  or  to  reduce  to  his  actual  posses- 
sion an  article  of  personal  property,  capable  of  manual  delivery, 
but  of  which  he  has  been  unable  to  obtain  possession.  And  he 
may  discontinue  such  an  action  or  special  proceeding,  at  such 
time  and  on  such  terms,  as  the  court  or  judge  directs. 

2.  Where  the  summons  was  served  without  the  State,  or  by 
publication,  pursuant  to  an  order  obtained  for  that  purpose, 
as  prescribed  in  chapter  fifth  of  this  act;  and  where  the  defend- 
ant has  not  appeared  in  the  action  (otherwise  than  specially) 
but  has  made  default  and  before  entering  final  judgment,  the 
sheriff  may,  in  aid  of  such  attachment,  maintain  an  action 
against  the  attachment  debtor,  and  any  other  person  or  per- 
sons, or  against  any  other  person  or  persons,  to  compel  the 
discovery  of  any  thing  in  action,  or  other  property  belonging 
to  the  attachment  debtor;  and  of  any  money,  thing  in  action, 
or  other  property  due  to  him,  or  held  in  trust  for  him,  or  to 
prevent  the  transfer  thereof,  or  the  payment  or  delivery  thereof, 
to  him  or  any  other  person,  and  the  sheriff  may,  in  aid  of  such 
attachment,  also  maintain  any  other  action  against  the  attach- 
ment debtor  and  any  other  person  or  persons,  or  against  any 
other  person  or .  persons,  which  may  now  be  maintained  by  a 
judgment  creditor  in  a  court  of  equity,  either  before  the  return 
of  an  execution  in  aid  thereof,  or  after  the  return  of  an  execu- 
tion unsatisfied.  The  judgment  in  any  of  the  above-mentioned 
actions  must  provide  and  direct  that  the  said  property  shall  be 
applied  by  the  sheriff,  to  the  satisfaction  of  any  judgment  which 
the  plaintiff  may  obtain  in  the  attachment  action. 

Co.  Proc,  part  of  &  232,  am'd;  L.  1889,  ch.  504. 

9  656,  [Am'd,  1877.]    Perishable  good*  and  animal*  to  fee 
•old. 

If  property  attached,  other  than  a  vessel,  is  perishable,  the 
court  or  judge  may,  by  an  order  made  with  or  without  notice, 
as  the  urgency  of  the  case  in  its  or  his  opinion  requires,  direct 
the  sheriff  to  sell  it  at  public  auction,  and  thereupon  the  sheriff 
must  sell  it  accordingly.  If  it  consists  of  live  animals,  the  same 
proceedings  may  be  had,  but  such  notice  shall  be  given  to  the 
parties  to  Hie  action,  of  the  application  for  the  order  as  the 
court  or  judge  prescribes.  The  order  directing  the  sale  must 
prescribe  the  time  and  place  of  the  sale,  and  notice  thereof  must 
be  given  in  such  manner,  and  for  such  time  as  is  prescribed  in 
the  order.  The  sheriff  must  retain  in  his  hands  the  proceeds 
of  the  sale,  after  deducting  his  expenses  as  allowed  by  the  court 
or  judge. 

Co.  Proc,  8  233;  and  2  R.  S.  4.  part  of  S  9  (2  Edm.  B),  aro'd. 
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|  4S7«  [Am'd,  1904.]    Claim   of  property;   how   tried. 

If  goods  or  effects,  other  than  a  vessel,  attached  as  the  prop- 
erty of  the  defendant,  are  claimed  by  or  in  behalf  of  another 
person,  as  his  property,  an  affidavit  may  be  made  and  delivered 
to  the  sheriff,  in  behalf  of  such  person,  at  any  time  while  such 
goods  or  effects  or  the  proceeds  thereof  are  in  the  sheriff's  posses- 
sion, stating  that  he  makes  such  a  claim;  specifying  in  whole  or 
?n  part  the  property  to  which  it  relates,  and  in  all  cases  stating 
the  value  of  the  property  claimed  and  the  damages,  if  any,  over 
and  above  such  value,  which  the  claimant  will  suffer  in  case 
such  levy  is  not  released.  •  In  that  case,  the  sheriff  may,  in  his 
discretion,  empanel  a  jury  to  try  the  validity  of  the  claim. 

2  R.    S.  4,   S  10   (2  Edm.  5).    See  98  108  and  100.  ante.    L.    2904,   ch.  Ml. 
In  effect  Sept.  1,  1904. 

I  688.   [Ajn'd,    1880,   10O4.1    Proceeding*    if   cluimant   ivo- 


If,  by  their  inquisition,  the  jury  finds  the  property  of  the 
goods  or  effects  to  have  been  in  the  claimant,  at  the  time  of  the 
levy,  they  must  also  determine  its  value,  and  the  damages  above 
such  value  as  specified  in  the  last  section.  Thereupon  the  officer 
most  forthwith  deliver  such  goods  or  effects  to  him  or  his  agent; 
unless  the  plaintiff  gives  an  undertaking  with  at  least  two  suffi- 
cient sureties,  to  the  effect  that  the  sureties  will  indemnify  him 
to  the  amount  therein  specified,  not  less  than  twice  the  value  of 
the  goods  and  effects  and  damages  as  determined  by  the  jury, 
and  two  hundred  and  fifty  dollars  in  addition  thereto,  against 
all  damages,  costs  and  expense,  in  an  action  to  be  brought 
against  him  by  any  person,  by  the  claimant,  his  assignee,  or 
other  representative,  by  reason  of  the  levy  upon,  detention,  or 
sale  of  any  of  the  goods  or  effects,  by  virtue  of  the  attachment. 
If  the  undertaking  is  given,  the  officer  must  detain  the  goods  or 
effects,  as  the  property  of  the  defendant.  Where  an  undertaking 
is  given  to  indemnify  the  sheriff,  he  must,  within  two  days  after 
the  giving  of  said  undertaking,  cause  the  same  to  be  filed  in  the 
office  of  the  court  out  of  which  the  attachment  was  issued,  and 
serve  upon  the  claimant  or  his  a^ent,  and  the  attaching  creditor 
or  attorney,  whose  name  is  subscribed  to  the  warrant  of  attach- 
ment, a  copy  of  said  undertaking,  with  a  notice  of  the  justifica- 
tion of  the  sureties  thereon.  The  justification  must  take  place 
before  a  judge  of  the  court  out  of  which  the  attachment  was 
issued,  at  a  time  to  be  specified  in  the  notice,  which  must  not  be 
less  than  two  nor  more  than  five  days  after  the  serving  of  the 
said  rotice.  For  the  purpose  of  justification,  each  of  the  sure- 
ties npon  the  undertaking  must  attend  before  the  judge  at  the 
time  and  place  mentioned  in  the  notice,  and  be  examined  on  oath 
on  the  part  of  the  claimant,  or  his  agent  or  attorney,  touching 
bis  sufficiency,  in  such  manner  as  the  judse,  in  his  discretion. 
thinks  proper.  The  examination  may  be  adjourned  from  day  to 
day  untfl  it  is  completed,  but  such  adjournment  must  always  be 
to  the  next  judicial  day.  If  required  by  the  claimant,  his  as- 
signee or* other  representative,  the  examination  must  be  reduced 
to  writing  and  subscribed  by  the  sureties.  If  the  judge  finds  the 
sureties  sufficient  he  must  annex  the  examination  to  the  under- 
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Hiking,  endorse  his  allowance  thereon,  and  cause  the  said  under- 
taking, together  with  the  examination  of  the  sureties,  to  be  tiled 
\»  ilh  the  clerk  of  the  court.  Thereupon  the  sheriff  is  released 
and  discharged  from  all  liability,  by  reason  of  the  taking  and 
detention  of  the  property  seized.  When  any  such  undertaking 
shall  have  been  approved  and  filed,  as  hereinbefore  provided,  the 
clerk  of  the  court  in  which  the  same  shall  be  filed  shall  imme- 
diately index  the  same  in  the  general  index  book  in  his  office 
under  the  title  of  the  suit  in  which  the  attachment  is  issued. 
2  R.  S.  4,  8  11;  L.  1S95,  ch.  662;  L.  1904,  cb.  541.    In  effect  Sept.  1,  1904. 

§  0o8-a.    [Added,   10O4.]    Discharge   of   personal    property 
from  attachments. 

If  goods  or  effects,  other  than  a  vessel,  attached  as  the  prop- 
erty  of   the   defendant,  or  any   portion   thereof,   are  claimed   by 
i:.*  in  behalf  of  another  person,  such  claimant  may,   within  five 
days  after  the  levy  of  the  attachment,  apply  to  the  judge  who 
granted  the  warrant,  or  to  the  court,  for  an  order  to  discharge 
the  attachment,  as  to  the  whole  or  a  part  of  the  property  at- 
tached.    Upon   such   an  application   the  claimant  must   give   to 
the  sheriff  an  undertaking  with  at  least  two  sufficient  sureties 
who  must  justify  in  double  the  value  of  the  property  claimed, 
as   appraised   in   the    inventory   of   the   property   attached.     The 
undertaking  must  be  conditioned  to  the  effect  that  in  an  action 
to  be  brought  on   the   undertaking,   the  claimant  will  establish 
that  he  was  the  owner  of  such  goods  or  effects  at  the  time  of 
the  levy  thereon;  and  that  in  case  of  his  failure  to  do  so,  he  will 
pay  to  the  sheriff  the  full  value  of  the  property  so  claimed  with 
interest   from   the   date   thereof   together   with    the   costs   of   the 
action.     Sections    six    hundred    and    ninety    and    six    hundred 
and    ninety-one    shall    apply    to    an    undertaking    given    as    pre- 
scribed in  this  section.     Upon  such  an  undertaking  being  given 
and   after  justification  of  the  sureties  if  required,   the  court  or 
judge  must  make  an  order  discharging  the  property  so  claimed 
from    the    attachment,    upon    payment    by    the    claimant    of    the 
sheriff's  fees  and  necessary  disbursements.     Thereupon  and  upon 
such  payment,  the  sheriff  must  discharge  the  same  accordingly, 
notwithstanding  that  the  plaintiff  may  have  given  an  undertaking 
as  provided  in  section  six  hundred  and  fifty-eight.     The  court  or 
judge  may,  upon  the  application  of  the  plaintiff  or  of  the  claim- 
ant at  any  time  before  the  warrant  is  vacated  or  annulled,  upon 
notice  to  all  parties  in  interest,  direct  the  sheriff  to  commence 
an  action  upon  the  undertaking,  upon  such  terms  and  conditions 
and  under  such  regulations  as  it  or  he  deems  just.     In  such  an 
action,  the  claimant  may  show,  in  bar  of  a  recovery,  that  he  was 
the  owner   of  the   said   property   attached.     If  judgment   passes 
against  the  claimant  the  plaintiff  is  entitled  to  recover  the  value 
of  the  said   properly  with   interest  from  the  date  of  the  under- 
taking with  the  costs  of  the  action.     Neither  the  giving  of  the 
undertaking  as   prescribed  in    this  section,   nor   the   recovery  of 
any  judgment  thereon,  shall  affect  in  any  manner,  th*  right,  if 
any,  of  the  defendant  in  the  attachment  action  in  or  to  the  prop- 
erty discharged  from  the  attachment,   nor  shall  this  section  be 

X43B 


e.  7,  t.  3,  a.  2        ATTACHMENT  OF  PROPERTY.  §§  659-63 

construed  as  affecting  or  impairing  any  other  right  or  remedy 
which  any  person  might  otherwise  have  in  respect  to  the  prop- 
erty attached. 

L.   1004,  cb.  298.    In  effect  Sept.  1,   1004. 

9  650.   Finding*,  not  to  prejudice  rlg-bt  of  claimant. 

If  the  property  is  found  to  be  in  the  defendant,  the  finding 
does  not  prejudice  the  right  of  the  claimant  to  bring  an  action, 
lo  recover  the  goods  or  effects,  or  the  value  thereof. 

9  660.   Proceedings  on  claim  to  domestic  vessel. 

Where  a  vessel,  belonging  to  a  port  or  place  iu  the  United 
States,  or  a  share  or  interest  therein,  is  attached,  the  court  or 
judge,  on  the  application,  within  thirty  days  thereafter,  of  a 
person- claiming  title  thereto,  or  of  his  agent,  must  appoint  three 
indifferent  persons  to  make  a  valuation  thereof. 
2  R.  S.  5.  S  13  (2  Edm.  5). 

9  661.   [Am'd,   1877.]    Appraisers   to   be   sworn;   valuation 
to  be  returned.  • 

A  valuation  of  a  vessel,  or  of  a  share,  or  interest  therein,  made 
as  prescribed  in  this  article,  must  be  in  writing,  and  subscribed 
by  the  appraisers;  each  of  whom  must  take  and  subscribe  an 
affidavit,  annexed  thereto,  to  the  effect,  that  the  valuation  is, 
in  all  respects,  just  and  fair,  and  that  the  value  of  the  vessel, 
share,  or  interest,  is  truly  stated  therein,  according  to  the 
deponent's  belief.  The  valuation  must  be  immediately  returned 
to  the  court  or  judge;  and,  after  an  undertaking  is  given,  or  after 
the  expiration  of  the  time  to  give  an  undertaking,  as  prescribed 
in  the  next  section,  it  must  be  delivered  to  the  sheriff. 

9  662.   Undertaking*  to  be  given. 

Within  two  days  after  the  valuation  is  returned,  the  claimant 
*t  his  agent  may  execute  an  undertaking  to  the  sheriff,  with 
sufficient  sureties,  approved  by  the  court  or  judge,  who  must 
justify  in  twice  the  appraised  value,  to  the  effect,  that,  in  an 
action  to  be  brought  on  the  undertaking,  the  claimant  will 
••stablish  that  he  was  the  owner  of  the  vessel,  share,  or  interest, 
at  the  time  of  the  levy  thereupon;  and  that,  in  case  of  his  failure 
to  do  so,  he  will  pay  the  amount  of  the  valuation,  with  interest 
from  the  date  of  the  undertaking,  to  the  sheriff;  or,  if  the  war- 
rant is  vacated  or  annulled,  to  the  defendant,  or  his  personal 
representative. 

2   It.   S.  5,   9  14. 

9   663.  Vessel)  when  to  be  discharged. 

Upon  such  an  undertaking  being  executed  and  delivered  to 
the  sheriff,  ttu?  court  or  juoVe  must  make  an  order,  directing 
the  vessel  cr  share  to  be  discharged  from  the  attachment.  There- 
upon the  sheriff  must  discharge  the  same  accordingly. 

At.  |  10. 
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5  664.   When  undertaking  to  be  sued. 

The  court  or  judge  may,  upon  the  application  of  either  party, 
at  any  time  before  the  warrant  is  vacated  or  annulled,  direct 
the  sheriff  to  commence  an  action  upon  the  undertaking,  upon 
such  terms  and  conditions,  and  under  such  regulations,  between 
him  and  the  applicant,  as  it  or  he  deems  just.  And  if  the  warrant 
of  attachment  is  vacated  or  annulled,  the  defendant  in  the 
attachment,  his  assignee  or  personal  representative,  may  com- 
mence and  maintain  an  action  upon  the  undertaking,  or  may 
be  substituted*  in  place  of  the  sheriff,  in  an  action  pending 
thereupon. 

Substitute  for  2  R.  S.  5.  8  16. 

§  665.   Defence  In  finch  an  action;  plaintiff's  recovery. 

In  such  an  action,  the  claimant  may  show,  in  bar  of  a  recovery, 
that  he  was  the  owner  of  the  vessel,  share,  or  interest,  at  the 
time  when  it  was  attached.  If  judgment  passes  against  him, 
the  plaintiff  is  entitled  to  recover  the  amount  of  the  valuation, 
with  interest  from  the  date  of  the  undertaking. 
Id.,  S  17,  am'd. 

{  666.   Foreign  vessel;  how  valued. 

Where    a  foreign    vessel,    or   a    share    or    interest   therein,    is 

attached,  it  must  be  valued,  as  prescribed  in  sections  060  and 

661  of  this  act,  upon  the  application   of  a  person,   who  makes 

affidavit,  to  the  effect  that  he  is  the  owner  thereof,  or  that  he 
is  the  agent  of  a  person,  naming  him  and  his  residence,  whom 

he   believes  to    be   the   owner   of   the   vessel,   share,   or   interest 
attached. 
Id.,  S  18. 

§  667.  Notice  thereof. 

Such  notice  of  the  application  must  be  given  to  the  plaintiff, 
as  the  court  or  judge  deems  reasonable. 

Id.,  8  10. 

$  668.  Plaintiff  to  Rive   undertaking?  with  sureties. 

Within  three  days  after  the  valuation  is  returned,  the  plaintiff 
must  give,  to  the  person  in  wThose  behalf  the  claim  is  made,  an 
undertaking,  with  sufficient  sureties,  approved  by  the  court  or 
judge,  who  must  justify  in  twice  the  appraised  value,  to  the  effect 
that  they  will  pay  such  damages  as  may  be  recovered  for  seizing 
the  vessel,  share,  or  interest,  in  an  action  brought  against  tb»» 
sheriff,  or  the  plaintiff  in  the  attachment,  within  three  months 
from  the  approval  of  the  undertaking,  if  it  appears  therein  that 
the  vessel,  share,  or  interest  belonged,  at  the  time  of  attaching 
it,  to  the  person  in  whose  behalf  the  claim  is  made. 
Id.,  |  20. 

§  669.  Vessel;  when  to  be  discharged. 

Unless  such  an  undertaking  is  given,  the  court  or  judge  must 
grant  an  order  discharging  the  vessel,  share,  or  interest  so 
claimed,  from  the  attachment;  whereupon  the  sheriff  must  dis- 
charge the  same  accordingly. 

Id.,  $  21. 
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S  670.  Term*  on  which  debtor  may  claim  vessel. 

If,  after  such  an  undertaking  is  given  by  the  plaintiff,  the  war* 
rant  is  vacated  or  annulled,  or  the  attachment  is  discharged  as 
to  the  vessel,  share,  or  interest,  the  defendant  or  his  agent  is 
entitled  to  claim  the  same,  or  the  proceeds  thereof,  if  it  has  been 
sold,  only  upon  his  showing,  to  the  satisfaction  of  the  court  or 
judge,  that  the  undertaking  has  been  discharged;  or  giving  to 
the  plaintiff  an  undertaking,  with  sufficient  sureties,  approved  by 
the  court  or  judge,  who  must  justify  in  twice  the  appraised 
value,  to  the  effect,  that  .they  will  indemnify  the  plaintiff  against 
all  charges  and  expenses,  in  consequence  of  the  undertaking. 
2  a.  S.  6,  J  23,  am'd. 

9  671.  When  -vessel  to  be  sold. 

If  the  undertaking  of  the  plaintiff  is  not  discharged,  or  he  is  not 
indemnified,  as  prescribed  in  this  article,  within  one  month  after 
the  defendant  becomes  entitled  to  claim  the  vessel,  share,  or  in-* 
terest,  as  so  prescribed,  it  may  be  sold  by  the  sheriff,  in  whose 
custody  it  is,  upon  an  order  of  the  court  or  judge;  and  the  pro- 
ceeds of  the  sale  must  be  paid  to  the  persons  who  executed  the 
undertaking,  for  their  indemnity. 

Id..  S  24. 

§  €72.  The  same. 

If  a  claim  is  not  made,  by  or  in  behalf  of  an  owner  of  a  domes- 
tic vessel,  or  of  a  share  or  interest  therein,  within  thirty  days 
after  it  is  attached,  or  if  the  proper  undertaking  is  not  executed 
by  the  claimant;  or  if  a  claim  is  not  made,  within  that  time,  by 
or  in  behalf  of  the  owner  of  a  foreign  vessel,  or  of  a  share  oi 
interest  therein;  the  vessel,  share,  or  interest,  may  be  sold  by 
the  sheriff,  under  an  order  of  the  court  or  judge,  upon  the  appli- 
cation of  the  plaintiff,  if,  In  the  opinion  of  the  court  or  judge,  a 
sale  is  necessary. 
Id.,  fi  25. 

|  673.  The  name. 

Where  a  share  or  interest  fn  a  vessel,  foreign  or  domestic,  is 
attached,  if  the  proper  claim  to  it  is  not  made,  by  or  in  behalf  of 
afi  owner  thereof,  within  thirty  days  thereafter,  it  may  be  sold 
by  the  sheriff,  under  an  order  of  the  court  or  judge,  upon  the 
application  of  a  joint  owner,  or  his  agent. 
14.,  5  26. 

$  674.    TAm'd,   1877.]    Sheriff  to  keep  property. 

The  sheriff  must  keep  the  property  attached  by  him,  or  the 
proceeds  of  property  sold,  or  of  a  demand  collected  by  him,  to 
answer  any  judgment  that  may  be  obtained  against  the  defend- 
ant in  the  action. 

€K  Froc.,  part  of  8 


f  075*  Sheriff  may  be  directed  to  pay  money  Into  court. 

But  the  court,  upon  the  application  of  either  party  to  the  ac- 
tion, may  direct  the  sheriff,  either  before  or  after  the  expiration 
of  fcis  term  of  office,  to  pay  into  court  the  proceeds  of  a  demand 
collected,  or  property  sold;  or  to  deposit  them  in  a  designated 
bank  or  trust  company,  to  be  drawn  out  only  upon  the  order  of 
the  court. 
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S  676.  [Am'd,  1877.]    When  be  may  be  directed  to  release 
or  deliver  property. 

Where  the  proceeds  of  the  property  sold,  and  of  the  demands* 
collected  by  the  sheriff,  exceed  the  amount  of  the  plaintiff's  de- 
mand, with  ttie  costs  and  expenses,  and  of  all  otner  warrants  ot 
attachment  or  executions  in  the  sheriff's  hands,  chargeable  upon 
the  same;  the  court,  or  the  judge  who  granted  the  warrant,  upon 
th?  application  of  the  defendant,  or  of  an  assignee  of,  or  pur- 
chaser from  the  defendant,  and  upon  notice  to  the  plaintiff,  and 
the  plaintiffs  in  the  other  warrants  or  executions,  may,  at  any 
time  during  the  pendency  of  the  action,  make  an  order  directing 
the  sheriff  to  pay  over  the  surplus  to  the  applicant,  and  to  release 
from  the  attachment  the  remaining  real  and  personal  property 
attached. 

f  677.   [Am'd,  1889.]    Plaintiff  mar  bring?  action  In  name 
of  blmaelf  and  tbe  aberiff. 

The  plaintiff,  by  leave  of  the  court  or  judge,  procured  as  pre- 
scribed in  the  next  seetiont  may  bring  and  maintain,  in  the  name 
of  himself  and  the  sheriff  jointly,  by  his  own  attorney,  and  at  his 
own  expense,  any  action  which,-  by  the  provisions  of  this  title, 
may  be  brought  by  the  sheriff,  to  recover  property  attached,  or 
the  value  thereof,  or  a  demand  attached,  or  upon  an  undertaking 
given  as  prescribed  in  this  title,  by  a  person  other  than  the 
plaintiff;  the  plaintiff,  in  his  own  name  and  the  sheriff's  jointly, 
may  also  bring  and  maintain  any  action  which,  by  the  provisions 
of  subdivision  two  of  section  six  hundred  and  fifty-five  of  article 
second  of  this  title,  may  be  brought  by  the  sheriff.  The  sheriff 
must  receive  the  proceeds  of  such  an  action,  but  he  is  not  liable 
for  the  costs  or  expenses  thereof.  Costs  may  be  awarded,  in 
such  an  action,  against  the  plaintiff  in  the  warrant,  but  not 
against  the  sheriff. 

Substitute  for  Co.  Proc,  g  238;  L.   1889,  ch.  604. 

9  678.  How  leave  to  brlna*  such  action  procured. 

The  court  or  judge  must  grant  leave  to  bring  such  an  action, 
where  it  appears,  that  due  notice  of  the  application  therefor  has 
been  given  to  the  sheriff;  but,  before  doing  so,  the  court  or  judge 
may  require  that  notice  of  the  application  be  given  to  the  plain- 
tiff, in  any  other  warrant  against  the  same  defendant.  And  such 
terms,  conditions,  and  regulations  may  be  imposed,  in  the  order 
granting  leave,  as  the  court  or  judge  thinks  proper,  for  the  due 
protection  of  the  rights  and  interests  of  all  persons,  interested 
in  the  disposition  of  the  proceeds  of  the  action. 

S  679.  Plaintiff  may  be  Joined  with  aberlff,  after  action 
commenced. 

Leave  may,  in  like  manner  and  with  like  effect,  be  granted  to 
the  plaintiff  in  the  warrant,  to  be  joined  with  the  sheriff,  in  an 
action  brought  by  the  sheriff,  in  a  case  where  he  might  have 
procured  leave  to  bring  the  action,  as  prescribed  in  the  last  two 
sections.  Upon  an  application  therefor,  the  court  or  judge  may, 
in  a  proper  case,  require  the  plaintiff  to  provide  for  the  expenses 
in  the  action,  already  incurred  by  the  sheriff.  The  application 
raast  be  denied,  in  case  of  an  unreasonable  delay  in  making  it* 
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or  where  an  application  was  made,  before  the  action  was  broi  ight, 

and  the  plaintiff  neglected   or  refused,  without   a   good   ex  cuse 

therefor,  to  comply  with  the  terms,  conditions  or  regulations,  then 
imposed. 

f  6Sf>.  J  ad  are  to  direct  a*  to  management  of  anch  an  ac- 
tion, etc. 

The  court  or  judge  may,  upon  the  application  of  the  sherii  f,  or 
of  the  defendant  in  the  warrant,  during  the  pendency  of  ai  1  ac- 
tion, brought  as  prescribed  in  the  last  three  sections,  direct  :  is  to 
the  conduct,  discontinuance,  or  settlement  of  the  same,  and  «  re  to 
the  application  or  disposition  of  the  money  or  property  reco%  leaed 
therein,  as  justice  requires. 

|  681.  Return  of  inventory*  bow  enforced. 

Tpon  the  application  of  either  party,  and  proof  of  the  nc    .<g]  ect 
of  the  sheriff,  the  court  or  judge  may,  by  order,  require  the  s'    iie  riff 
to  return  an  inventory.     Disobedience  to  such  an  order  ma    j    be 
punished,  as  a  contempt  of  the  court. 
2  R.  S.  13,  8  66  (2  Edm.  14).    See  post,  9  712. 
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ARTICLE   THIRD. 

Vacating  or  modifying  the  warrant;  discharging  the  attachment* 

Bee.  €82.  Motion  to  racate  or  modify  warrant,  or  lncreaae  secant/. 
•St.  How  motion  must  be  made;  opposing  it  by  new  proofs. 
084-086.  [Repealed.  J 

686.  When  prior  motion   not  to  prejudice  subsequent  motion. 

687.  Defendant  may  apply  for  discharge  of  attachment. 

688.  Undertaking  to   be   giren. 

688.  Application  by   one  of  several  defendants. 

690.  Burettes  to  justify  if  required. 

691.  Sheriff  may  retain  property  until  Justification. 

692.  Foregoing  provisions   applicable  to  ▼easels. 
698.  Partners  may  apply  to  discharge  attachment. 

694.  Undertaking  to  be  given. 

695.  Court  or  judge  may  ascertain  value. 

696.  When  plaintiff  entitled  to  notice  of  any  application,  etc. 

|  682.  [Ain'd,  1877.]    Motion  to  vaaate  or  modify  warrant, 
or  increase  security. 

The  defendant,  or  a  person  who  has  acquired  a  lien  upon,  or 
Interest  in,  his  property,  after  it  was  attached,  may,  at  any  time 
before  the  actual  application  of  the  attached  property,  or  the 
proceeds  thereof,  to  the  payment  of  a  judgment  recovered  in  the 
action,  apply  to  vacate  or  modify  the  warrant,  or  to  increase  the 
security,  given  by  the  plaintiff,  or  for  one  or  more  of  those  forms 
of  relief,  together,  or  in  the  alternative. 

Substitute  for  part  of  f  241,  Go.  Proc. 

|  683.  How  motion  must  be  made;  opposing*  it  by  new 
proofs. 

An  application,  specified  in  the  last  section,  may  be  founded 
only  upon  the  papers  upon  which  the  warrant  was  granted;  in 
which  caee,  it  must  be  made  to  the  court,  or,  if  the  warrant  was 
granted  by  a  judge  out  of  court,  to  the  same  judge,  in  court  or 
out  of  court,  and-  with  or  without  notice,  as  he  deems  proper. 
Or  it  may  be  founded  upon  proof,  by  affidavit  on  the  part  of  the 
defendant;  in  which  case,  it  must  be  made  to  the  court,  or,  if 
the  warrant  was  granted  by  a  judge  out  of  court,  to  any  judge 
of  the  court,  upon  notice;  and  it  may  be  opposed  by  new  proof, 
by  affidavit,  on  the  part  of  the  plaintiff,  tending  to  sustain  any 
ground  for  the  attachment,  recited  in  the  warrant,  and  no  other, 
unless  the  defendant  relies  upon  a  discharge  in  bankruptcy,  or 
upon  a  discharge  or  exoneration,  granted  in  insolvent  proceed- 
ings; in  which  case,  the  plaintiff  may  show  any  matter,  in  avoid- 
ance thereof,  which  he  might  show  upon  the  trial. 

I  684.  [Repealed,  1877.] 

I  685.  [Repealed,  1877.] 

9  686.  [Am'd,  1877.]  When  prior  motion  not  to  prejndloo 
subsequent  motion. 

The  denial  of  such  an  application  does  not  prejudice  a  subse- 
quent application,  seasonably  made,  founded  upon  the  failure  of 
a  complaint  which  had  not  been  filed  or  served  at  the  time  of 
the  former  application,  to  set  forth  any  of  the  causes  of  action 
mentioned  in  section  635  and  section  637  of  this  act 

See  |  668,  ante. 
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9  687.  [Ant'd,  1906.]     Defendant  may  apply  for  discharge 
of  attachment. 

The  defendant  may,  at  any  time  after  he  has  appeared  in  the 

action,  apply  to  the  judge  who  granted  the  warrant,  or  to  the 

court,  for  an  order  to  discharge  the  attachment,  as  to  the  whole 

or  a  part  of  the  property  attached. 

Substitute   for   a   portion   of   Co.    Froc.    |   240;    L.    1906,    ch.  507.    In  effect 
Sept.  1, 1906. 

9  688.  [Am'd,  1906.]     Undertaking-  to  be  fffven. 

Upon  such  an  application,  the  defendant  must  give  an  under- 
taking, with  at  least  two  sufficient  sureties,  to  the  effect  that  he 
will,  on  demand,  pay  to  the  plaintiff  the  amount  of  any  judg- 
ment which  may  be  recovered  in  the  action  against  him,  not  ex- 
ceeding a  sum  specified  in  the  undertaking,  with  interest.  The 
sum  so  specified  must  be,  at  least  equal  to  the  amount  of  the 
plaintiffs  demand,  as  specified  in  his  affidavit;  or,  at  the  option 
of  the  defendant,  equal  to  the  appraised  value,  according  to  the 
inventory*  of  the  property  attached;  or,  if  the  application  is  to 
discharge  the  attachment,  as  to  a  part  only  of  the  property  at- 
tached, to  the  appraised  value  of  that  portion.  Upon  such  ap- 
plication being  made  after  final  judgment,  the  defendant  must 
give  the  security  required  to  perfect  an  appeal  to  the  court  of 
appeals  from  a  final  judgment,  of  the  same  amount  or  to  the  same 
effect,  and  to  stay  the  execution  thereof. 

Substitute   for   the  first  two  sentences  of  the  Oe.   Proc.   |  241;   L.   1904, 
eh.  307.    In  effect  Sept.  1. 1906. 

|  6M.  Application  by  one  of  several  defendants* 

Where  there  are  two  or  more  defendants,  and  an  application 
is  made,  as  prescribed  in  the  last  two  sections,  by  one  or  more, 
but  not  by  all  of  them,  the  undertaking  must  provide  for  the 
payment  of  any  judgment,  which  may  be  recovered  against  any 
of  the  defendants  in  the  action,  unless  the  applicant  makes  proof, 
by  affidavit,  to  the  satisfaction  of  the  court  or  judge,  that  the 
property,  with  respect  to  which  the  application  is  made,  belongs 
to  him  separately;  in  which  case,  the  undertaking  must  provide 
for  the  payment  of  any  judgment,  which  may  be  recovered  in  the 
action  against  the  applicant,  either  alone,  or  jointly  with  any 
other  defendant.  Where  an  application  is  made,  as  prescribed  in 
this  section,  at  least  two  days'  notice  thereof,  with  a  copy  of  the 
affidavit,  must  be  served  upon  the  plaintiff's  attorney,  who  may 
oppose  the  application  by  proof,  by  affidavit,  that  one  or  more  of 
the  other  defendants  own,  or  have  an  interest  in  the  property. 

|  690.     [Am'd,  1877.]    Sureties  to  justify  If  required. 

An  undertaking,  given  as  prescribed  in  the  last  two  sections, 
must  be  forthwith  filed  with  the  clerk.  A  copy  thereof,  with 
a  notice  of  the  filing,  must  be  forthwith  served  upon  the  plaintiffV 
attorney:  who  may,  within  three  days  thereafter,  give  notice  to 
the  sheriff,  that  he  excepts  to  the  sufficiency  of  the  sureties. 
Thereupon  the  sureties  must  justify,  upon  the  like  notice,  and  in 
like  manner,  as  bail  upon  an  arrest;  or  a  new  undertaking  must 
be  given,  with  new  sureties,  who  must  justify  in  like  manner.  If 
the  plaintiff  does  not  except,  as  prescribed  in  this  section,  he  is 
deemed  to  have  waived  all  objection  to  the  sureties. 

Co.  Proc.,  psrt  of  |   241,  am'd. 
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S     091.  Sli'^iff  may  retain  property  until  Justification. 

1  fce  Bheviff  ig  responsible  for  the  sufficiency  of  the  sureties;  and 
he  may  vetain  possession  of  the  property  attached,  and  the  pro- 
cec  *ls  thereof,  until  the  objection  to  them  is  waived,  as  prescribed 
in     the  last  section,  or  they,  or  the  new  sureties,  justify. 

I*    U  tmwt  of  the  same  Beetles. 

5  I  v092.  Foregoing*  provision*  applicable  to  -vessels. 
The  last  five  sections  are  applicable,  where  a  vessel,  or  a  share 
or  •  interest  therein,  is  attached.  If  it  is  necessary,  to  enable  the 
d  tfendant  to  discharge  the  attachment,  the  court  or  judge  may, 
b  f  order,  stay  any  proceeding  specified  in  article  second  of  thie 
t  Mle,  or  extend  the  time  to  do  any  act  therein  specified. 

1  ©93.    [Am'd,    1012.]      Partners    may    apply    to    discharge 

•  attachment. 

If  a  warrant  of  attachment  is  levied  upon  the  interest  of  one  or 
rniore  partners,  in  the  property  of  a  partnership,  the  other  part- 
iners,  or  any  of  them,  may  at  any  time  before  final  judgment, 
apply  to  the  judge  who  granted  the  warrant,  or  to  the  court, 
upon  an  affidavit  showing  the  facts,  for  an  order  to  discharge  the 
attachment,  as  to  that  interest. 
Am'd  by  L.  1912.  ch.  889,  In  effect  Apr.  15,  1012. 

%  694.   [Am'd,  1877,  1012.]      Undertaking*  to  be  ffiven. 

Upon  such  an  application,  the  applicant  must  give  an  under- 
taking, with  at  least  two  sufficient  sureties,  to  the  effect  that  they 
will  pay  to  the  sheriff,  on  demand,  if  judgment  is  recovered 
against  the  defendant  whoso  interest  in  a  partnership  is  so  levied 
upon,  an  amount  not  exceeding  a  sum,  specified  in  the  under- 
taking, which  must  not  be  less  than  the  value  of  the  interest  of 
the  defendant,  in  the  property  seized  by  virtue  of  the  attachment, 
as  fixed  by  the  court  or  judge.  If  the  value,  in  the  opinion  of  the 
court  or  judge,  is  uncertain,  the  sum  shall  be  such  as  the  court  or 
judge  determines. 
Am' &  by  L.   1912,  ch.    889,   In  effect  Apr.   15,   1012. 

3  605..    Court  or  judge  may  ascertain  value. 

For  the  purpose  of-  fixing  the  sum,  or  determining  the  suffi- 
ciency of  the  sureties,  the  court  or  judge  may  receive  affidavits  or 
oral  testimony,  or  may  direct  a  reference. 

|  606.  When  plaintiff  entitled  to  notice  of  any  appllca- 
.  :tlon,  etc. 

The  court  or  judge  may  direct,  that  the  plaintiff  have  notice  of 
.  an  application  for  a  discharge  of  property,  as  prescribed  in  this 
article,  or  of  the  hearing  under  an  order  of  reference,  made  as 
prescribed  in  the  last  section;  and  if  the  applicant  does  not  ap- 
pear, where  notice  has  been  given,  the  application  may  be  dis- 
jnissed  or  denied. 
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ARTICLE  FOURTH. 

Regulations  where  there  are  two  or  more  warrants  against  the 

same  defendant. 

Sec.   60*.  Preferences  of  two  or  more  warrants. 
.  008.  Rule  as  to  leyy  under  a  junior  warrant. 
099-700.   [Repealed.] 

701.  Undertaking,    by   junior   attaching   creditor,    to    prevent    release  of 

foreign  vessel. 

702.  Rnle  as  to  subsequent  attachment  of  foreign  vessel. 

703.  Rights  of  junior  plaintiff   in   action  by   senior  plaintiff  and  sheriff 

jointly. 

704.  Junior  plaintiff  may   be    allowed    to   commence  action  jointly  with 

sheriff. 

705.  Rights  of  third  and  other  subsequent  attaching  creditors. 

I  697.  Preferences  of  two  or  more  warrants. 
Where  two  or  more  warrants  of  attachment,  against  the  same 
defendant,  are  delivered  to  the  sheriff  of  the  same  county,  to  be 
executed,  their  respective  preferences,  and  the  rules,  where  a 
levy,  or  a  levy  and  sale,  have  been  made  under  a  junior  warrant, 
are  the  same,  as  where  two  or  more  executions,  against  the  prop- 
erty of  the  same  defendant,  are  delivered  to  the  sheriff  or  the 
same  county,  to  be  executed. 

See  2  R.  S.  366,   H  14  and  15   (2  Edxn.  379). 

|  688.  Rale  an  to  levy  under  a  Junior  warrant. 

Where  a  domestic  vessel,  or  share  or  interest  therein,  has 
been  attached,  and  afterwards  released,  as  prescribed  in  this 
title;  or  where  the  personal  property  of  a  partnership,  of  which 
the  defendant  was  a  member,  has  been  attached,  and  the  attach- 
ment afterwards  discharged,  upon  the  application  of  another 
partner,  as  prescribed  in  this  title:  another  warrant,  against  the 
Fame  defendant,  shall  not  be  levied  on  the  same  property,  by  the 
sheriff  of  the  same  or  of  any  other  county,  until  after  the  first, 
warrant  has  been  vacated  or  annulled.  But,  except  as  thus  pre- 
scribed, where  a  second  warrant,  against  the  same  defendant,  is 
delivered  to  the  same  sheriff,  he  must  execute  it.  by  a  levy  upon 
property  within  his  county,  and  he  must  thereupon  take  the  same 
proceedings,  as  if  the  levy  was  made  under  the  first  warrant. 
Sec   ante,    |f    662   and  694. 

I  699.    [Repealed,  1877.] 
I  TOO.    [Repealed,  1877.] 

|  701.  Undertaking  by  Junior  attaching  creditor  to   pre- 
vent  release  of  foreign  vessel. 

Where  a  foreign  vessel,  or  a  share  or  interest  therein,  has  been 
attached  and  valued,  as  prescribed  in  article  second  of  this  title, 
and  the  plaintiff,  in  the  first  warrant  of  attachment,  fails  to  give 
an  undertaking  to  prevent  the  release  thereof,  the  court  or  judge 
may  grant  to  the  plaintiff  in  a  second  warrant,  then  in  the  sher- 
iff's hands  for  execution,  an  extension,  of  not  more  than  three 
days  thereafter,  within  which  to  furnish  an  undertaking,  in  all 
respects  like  the  one  to  be  furnished  by  the  first  plaintiff.  And  if 
he  furnishes  it,  within  that  time,  he  has  the  same  rights  and 
privileges,  and  is  subject  to  the  same  duties  and  liabilities,  with 
respect  to  the  vessel  and  its  proceeds,  and  the  subsequent  pro- 
ceedings relating  thereto,  as  if  his  was  the  first  warrant. 

I  702.  Rnle  as  to  subsequent  attachment  of  foreign  ves- 
sel. 

If  a  foreign  vessel,  or  a  share  or  interest  therein,  has  been 
attached,  and  afterwards  released,  by  reason  of  the  failure  of  the 
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plaintiff,  in  the  first  or  the  second  warrant,  to  give  an  undertak- 
ing to  prevent  the  release,  it  shall  not  be  again  attached,  under 
a  warrant  against  the  same  defendant,  which  has  been  delivered 
to  the  sheriff  of  the  same  county,  before  the  expiration  of  the 
time  within  which  the  undertaking  should  have  been  furnished. 
But  it  may  be  again  attached,  under  a  subsequent  warrant 
against  the  same  defendant;  in  which  case,  the  plaintiff  therein, 
and  the  plaintiff  in  each  warrant  subsequently  delivered  to  the 
sheriff,  have  the  same  rights,  and  privileges,  and  are  subject  to 
the  same  duties  and  liabilities,  with  respect  to  the  vessel  and  its 
proceeds,  and  the  subsequent  proceedings  relating  thereto,  as  if 
the  warrant,  under  which  it  was  attached,  was  the  first  warrant. 

I  70A.  Rla-htu  of  Junior  plaintiff  in  notion  by  senior  plain- 
tiff and  iifieriff  Jointly. 

Where  the  plaintiff  in  a  warrant  of  attachment  has  commenced 
an  action,  in  the  name  of  himself  and  the  sheriff  jointly,  as  pre- 
scribed in  this  title,  a  plaintiff  in  a  junior  warrant  may  apply  to 
the  court  or  judge,  to  direct  as  to  the  conduct,  discontinuance,  or 
settlement  of  the  same,  or  to  impose  terms,  conditions,  and  regula- 
tions as  to  the  continuance  thereof,  in  the  interest  of  the  appli- 
cant; and  such  order  may  be  made  thereupon,  as  justice  requires. 
If  the  first  warrant  is  vacated,  or  the  attachment  thereunder  is 
released  or  discharged,  without  affecting  the  cause,  of  action 
prosecuted  by  the  plaintiff  therein  and  the  sheriff  jointly,  the 
plaintiff  in  the  warrant  next  in  order,  may  upon  his  own  applica- 
tion, be  substituted  as  joint  plaintiff  with  the  sheriff,  by  an  order, 
made  as  upon  an  application  for  leave  to  bring  such  an  action. 

See  If  677-680,  ante. 

I  704.  Junior   plaintiff  may  be  allowed  to  continence  ac- 
tion Jointly  /with  Mberlff. 

A  plaintiff  in  a  second  warrant  may  apply  to  the  court  or 
judge,  upon  notice  to  the  plaintiff  in  the  first  warrant,  and  to  the 
sheriff,  for  leave  to  bring  and  maintain,  in  the  name  of  himself 
and  the  sheriff  jointly,  any  action,  which  might  be  brought  in  the 
name  of  the  senior  nlaintiff  and  the  sheriff.  If  it  appears  that 
the  plaintiff  in  the  first  warrant  neglects  or  refuses  to  be  joined 
with  the  sheriff  in  such  an  action,  or  to  comply  with  the  terms, 
conditions,  and  regulations,  imposed,  either  upon  granting  him  an 
order  for  that  purpose,  or  upon  the  hearing  of  an  application, 
made  as  prescribed  in  this  section,  the  court  or  judge  may  grant 
to  the  plaintiff  in  the  second  warrant,  leave  to  bring  and  maintain 
such  an  action,  in  the  name  of  himself  and  the  sheriff  jointly, 
with  like  effect,  as  if  his  was  the  first  warrant. 

I  70S.  Rights    of    third    and    other    unbueqnent    attaching* 
eredltom. 

Where  there  are  more  than  two  warrants  of  attachment, 
against  the  same  defendant,  the  plaintiffs  in  the  third  and  each 
subsequent  warrant  have,  according  to  their  respective  priorities, 
the  same  rights  and  privileges^  as  against  the  plaintiffs  in  all 
senior  warrants,  which  the  plaintiff  iu  the  second  warrant  has, 
as  against  the  plaintiff  in  the  first,  and  are  subject  to  the  same 
duties  and  liabilities;  except  that  a  second  extension  of  the  time. 
within  which  to  furnish  an  undertaking  to  prevent  the  release  of 
a  foreign  vessel,  or  a  share  or  interest  therein,  shall  not  be 
granted.  And  the  plaintiffs  in  two  or  more  junior  warrants  of 
attachment,  may,  by  agreement  among  themselves,  take  jointly, 
and  for  their  common  benefit,  any  proceeding,  permitted  oy  this 
title  to  be  taken,  by  the  plaintiff  in  u  second  or  subsequent  war- 
rant of  attachment:  provided  that  it  does  not  interfere  with  the 
referential  or  other  right  of  an  intermediate  plaintiff. 


|§  706-08  ATTACHMENT  OF  PROPERTY,      c.  7,  t.  8, a.  5 

article:  fifth. 

♦ 

Proceedings  after  judgment;  rights  of  parties  and  duties  of  the 
sheriff,  after  the  warrant  is  vacated  or  annulled,  or  the  attach' 
ment  discharged. 

*•*.  706.  Execution  to  Issue  to  sheriff  who  has  levied. 

707.  When  Judgment  enforceable  only  against  attached  property. 
706.  Judgment  In  the  principal  action;  how  satisfied. 
700.  When  attachment  discharged,   etc.,   property  to  be  restored  to  de- 
fendant. 

710.  Additional  provision  for  his   relief. 

711.  Cancelling  notice  attaching  real  property. 

712.  When  sheriff  to  return  warrant  and  his  proceedings. 

§  TOe.  Execution  to  issue  to  sheriff  who  has  levied. 

Where  a  levy,  under  a  warrant  of  attachment  in  an  action, 
has  been  made,  an  execution  against  property,  upon  a  final  judg- 
ment in  favor  of  the  plaintiff  therein,  recovered  after  the  expira- 
tion of  the  term  of  office  of  the  sheriff,  who  made  the  levy,  must 
nevertheless  be  directed  to  and  executed  by  that  sheriff,  unless 
another  person  is  designated  by  law  to  complete  the  unfinished 
business  pertaining  to  his  office;  or,  in  that  case,  to  the  person  so 
designated. 

§  7©7.  [Am'd,  ,1877.]  When  Judgment  enforceable  only 
against   attached   property* 

Where  a  defendant,  who  has  not  appeared,  is  a  non-resident  of 
the  State,  or  a  foreign  corporation,  and  the  summons  was  served 
without  the  State,  or  by  publication,  pursuant  to  an  order  ob- 
tained for  that  purpose,  as  prescribed  in  chapter  fifth  of  this  act, 
the  judgment  can  be  enforced  only  against  the  property  which  has 
been  levied  upon,  by  virtue  of  the  warrant  of  attachment,  at  the 
time  when  the  judgment  is  entered.  But  this  section  does  not 
declare  the  effect  of  such  a  judgment,  with  respect  to  the  appli- 
cation of  any  statute  of  limitation. 

I  708.  [Am'd,  1877,  1912.]  Judgment  in  the  principal  ac- 
tion; how  satisfied. 

Where  an  execution  against  property  is  issued  upon  a  judg- 
ment for  the  plaintiff,  in  an  action  in  which  a  warrant  of  attach- 
ment has  been  levied,  the  sheriff  must  satisfy  it,  as  follows: 

1.  He  must  pay  over  to  the  plaintiff  all  money  attached  by  him, 
and  the  proceeds  of  all  sales  of  perishable  property,  or  of  any  ves- 
sel or  share  or  interest  therein,  or  animals,  sold  by  him,  or  of 
any  debts,  or  other  things  in  action  collected  or  sold  by  him ;  or  so 
much  thereof  as  is  necessary  to  satisfy  the  judgment. 

2.  If  any  balance  remains  due,  he  must  sell,  under  the  execu- 
tion, the  other  personal  property  attached,  or  so  much  thereof  as 
is  necessary;  including  rights  or  shares  in  the  stock  of  an  asso- 
ciation or  corporation,  or  a  bond  or  other  instrument  for  the  pay- 
ment of  money,  executed  and  issued,  with  the  interest  coupons 
annexed,  if  any,  by  a  government,  state,  county,  public  officer,  or 
municipal  or  other  corporation,  which  is  in  terms  negotiable,  or 
otherwise,  whether  past  due,  or  yet  to  become  due;  but 
not  including  any  other  debt  or  thing  in  action.  If  the  pro- 
ceeds of  that  property  are  insufficient  to  satisfy  the  judg- 
ment, and  the  execution  reouires  him  to  satisfy  it  out  of  any 
other  personal  property  of  the  defendant,  he  must  sell  the  per* 
sonal  property,  upon  which  he  has  levied  by  virtue  of  the  execu- 
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tion.  If  the  proceeds  of  the  personal  property,  applicable  to  the 
execution,  are  insufficient  to  satisfy  the  judgment,  the  sheriff 
must  sell,  under  the  execution,  all  the  right,  title,  and  interest, 
which  the  defendant  had  in  the  real  property  attached,  at  th* 
time  when  the  notice  was  filed,  or  at  any  time  afterwards,  before 
resorting  to  any  other  real  property. 

3.  If  personal  property  attached,  belonging  to  the  defendant, 
has  passed  out  of  the  hands  of  the  sheriff,  without  haying  been 
sold  or  converted  into  money,  and  the  attachment  has  not  been 
discharged  as  to  that  property,  he  must,  if  practicable,  regain  pos- 
session thereof;  and,  for  that  purpose,  he  has  all  the  authority 
which  he  had,  to  seize  the  same  under  the  warrant.  A  person, 
who  wilfully  conceals  or  withholds  such  property  from  him,  ia 
liable  to  double  damages,  at  the  suit  of  the  party  aggrieved. 

4.  Until  the  judgment  is  paid,  he  may  collect  the  debts  and 
other  things  in  action  attached,  and  prosecute  any  undertaking, 
which  he  has  taken  in  the  course  of  the  proceedings,  and  apply 
the  proceeds  thereof  to  the  payment  of  the  judgment. 

5.  At  any  time  after  levying  the  attachment,  the  court,  upon 
the  petition  of  the  plaintiff,  accompanied  with  an  affidavit,  speci- 
fying fully  all  the  proceedings  of  the  sheriff,  since  the  levy  under 
the  warrant,  the  property  attached,  and  the  disposition  thereof; 
and  the  affidavit  of  the  sheriff,  showing  that  he  has  used  dili- 
gence, in  endeavoring  to  collect  the  debts  and  other  things  in  ac- 
tion attached,  and  that  a  portion  thereof  remains  uncollected; 
may  direct  the  sheriff  to  sell  the  remaining  portion,  upon  such 
terms,  and  in  such  manner,  as  it  thinks  proper.  Notice  of  the  ap- 
plication must  be  given  to  the  defendant's  attorney,  if  the  defend- 
ant appeared  in  the  action.  If  the  summons  was  not  personally 
served  on  the  defendant,  and  he  did  not  appear,  the  court  may 
make  such  order  as  to  the  service  of  notice,  as  it  thinks  proper; 
or  may  grant  the  application  without  notice. 

Oe.  Pro..  5  237.  am'd.      Am'd  by  L.   1012.  cb,  40,  In  effect  Sept.   1,  1912. 

{  709.  [Am'd,  1877.]  When  attachment  discharged,  etc., 
property  to  be  restored  to  defendant. 

Where  a  warrant  of  attachment  is  vacated,  or  annulled,  or  an 
attachment  is  discharged,  upon  the  application  of  the  defendant, 
the  sheriff  must,  except  in  a  case  where  it  is  otherwise  specially 
prescribed  by  law,  deliver  over  to  the  defendant,  or  to  the  person 
entitled  thereto,  upon  reasonable  demand,  and  upon  payment  of 
all  costs,  charges,  and  expenses,  legally  chargeable  by  the  sheriff, 
all  the  attached  personal  property  remaining  in  his  hands,  or  that 
portion  thereof,  as  to  which  the  attachment  is  discharged;  or 
the  proceeds  thereof,  if  it  has  been  sold  by  him. 

ia.,  last  sentenoe  eX  |  2*7,  and  part  of  If  280  and  240.    See  i  8843.  enbd.  12 

S  7*0.   Additional  provision  for  his  relief. 

Whore  the  sheriff  is  required  by  this  title,  to  deliver  attached 
property,  or  the  proceeds  thereof,  to  the  defendant,  he  must  also 
deliver  to  him,  unless  otherwise  specially  directed  by  the  court  or 
judge,  all  books  of  account,  vouchers,  evidences  of  debt,  muni- 
ments of  title,  or  other  papers,  relating  to  the  property,  either 
real  or  personal,  or  to  its  proceeds;  together  with  all  undertak- 
ings, relating  thereto,  which  he  has  taken  in  the  course  of  the  pro- 
ceedings, and  which  have  not  been  fully  satisfied;  except  an  un- 
dertaking, given  by  the  defendant,  upon  the  discharge  of  property. 
"He  must  also  deliver  a  written  assignment,  duly  acknowledged,  of 
each  undertaking,  so  delivered,  and  of  each  other  instrument,  to 
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which  the  defendant  is  thus  entitled,  an  assignment  of  which  is 
necessary  to  perfect  or  protect  the  defendants  title  thereto.  The 
defendant  must  also,  but  upon  his  own  application  only,  be  sub- 
stituted in  place  of  the  sheriff,  or  the  sheriff  and  the  plaintiff 
jointly,  in  an  action  brought  as  prescribed  in  this  title;  but  the 
court  or  judge  may  impose,  as  a  condition  of  granting  the  order 
of  substitution,  such  terms  as  justice  requires,  with  respect  to 
indemnity  and  payment  of  expenses.  The  defendant's  right, 
without  respect  to  property  attached  and  not  disposed  of,  and  an 
undertaking,  or  other  instrument,  to  which  he  is  thus  entitled,  are 
the  same  as  those  of  the  sheriff,  while  the  warrant  was  still  In 
force,  except  where  his  rights  are  specially  defined  or  regulated 
by  law. 

f  711.  Cancelling-  notice  attaching  real  property. 

At  any  time  after  the  warrant  of  attachment  has  been  vacated 
or  annulled,  or  the  attachment  has  been  discharged  as  to  real 
property  attached,  the  court  may,  in  its  discretion,  upon  the  ap- 
plication of  any  person  aggrieved,  and  upon  such  notice  as  it 
deems  just,  direct,  that  any  notice,  filed  for  the  purpose  of  attach- 
ing the  property,  be  cancelled  of  record,  by  the  clerk  of  the 
county  where  it  is  filed  and  recorded.  The  cancellation  must  be 
made  by  a  note,  to  that  effect,  on  the  margin  of  the  record,  refer- 
ring to  the  order;  and,  unless  the  order  is  entered  in  the  same 
clerk's  office,  a  certified  copy  thereof  must,  at  the  same  time,  be 
filed  therein. 

Co.   Proc.,   part  of  |  132,    am'd  and  enlarged. 

|  712.  When  sheriff  to  return  -warrant  and  his  proceed- 
tasja, 

Where  a  warrant  of  attachment  has  been  vacated  or  annulled, 
the  sheriff  must  forthwith  file,  in  the  clerk's  office,  the  warrant, 
with  a  return  of  his  proceedings  thereon.  Upon  the  application 
of  either  party,  and  proof  of  the  sheriff's  neglect,  the  court  may 
direct  him  so  to  do,  forthwith,  or  within  a  specified  time. 

Id..  |  242,  am*d,  and  consolidated  with  so  much  of  2  R.  S.  13,  |  6€  (2 
■am.  14),  a*  relate*  to  the  return  of  the  warrant. 
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TITLE  IV. 

Other    provisional    remedies;    general    and   miscellaneous 

provisions. 

Article  1.  Receivers. 

2.  Deposit,  delivery,  or  conveyance  of  property. 
8.  General  and  miscellaneous  provisions. 

article:  first. 

Receivers 

Sec.  718.  Receiver;  when  appointed. 

714.  Appointment  of   receiver;    notice   of  application. 

716.  Security. 

710.  Certain  receivers  may  bold  real  property. 

|  713.  [Am'd,  1886.]    Receiver  %  when  appointed. 

In  addition  to  the  cases,  where  the  appointment  of  a  receiver 
Is  specially  provided  for  by  law,  a  receiver  of  property,  which  is 
the  subject  of  an  action,  in  the  supreme  court  or  a  county  court, 
may  be  appointed  by  the  court,  in  either  of  the  following  cases: 

1.  Before  final  judgment,  on  the  application  of  a  party  who  es- 
tablishes an  apparent  right  to,  or  interest  in,  the  property,  where 
it  is  in  the  possession  of  an  adverse  party,  and  there  is  danger 
that  it  will  be  removed  beyond  the  jurisdiction  of  the  court,  or 
lost,  materially  injured,  or  destroyed. 

2.  By  or  after  the  final  judgment,  to  carry  the  judgment  into 
effect,  or  to  dispose  of  the  property,  according  to  its  directions. 

3.  After  final  judgment,  to  preserve  the  property,  during  the 
pendency  of  an  appeal. 

The  word,  "  property,"  as  used  in  this  section,  includes  the 
rentB,  profits,  or  other  income,  and  the  increase,  of  real  or  per- 
sonal property. 

U  1806,  Ch.  946. 

f  714.  [Am'd,  1879,  1908.]  Appointment  of  receiver}  no- 
tice of  application. 

Notice  of  an  application,  for  the  appointment  of  a  receiver  in 
an  action,  before  judgment  therein,  must  be  given  to  the  adverse 
party,  unless  he  has  failed  to  appear  in  the  action,  and  the  time 
limited  for  his  appearance  has  expired.  But  where  an  order  has 
been  made,  as  prescribed  in  section  four  hundred  and  thirty- 
eight  of  this  act,  the  court  may,  in  its  discretion,  appoint  a 
temporary  receiver,  to  receive  and  preserve  the  property,  without 
notice,  or  upon  a  notice  given  by  publication  or  otherwise,  as  he 
thinks  proper.  But  where  the  action  is  for  the  foreclosure  of  a 
mortgage,  which  mortgage  provides  that  a  receiver  may  be  ap- 
pointea  without  notice,  notice  shall  not  be  required. 

See  5  827,  post;  L.  1908,  ch.  217.    In  effect  Sept.  U  IMS. 

|  715.  [Am'd,  1896.]    Security. 

A  receiver,  appointed  in  an  action  or  special  proceeding,  most, 
before  entering  upon  his  duties,  execute  and  file  with  the  proper 
clerk,  a  bond  to  the  peoplo,  with  at  least  two  suftlcfent  sureties, 
in  a  penalty  fixed  by  the  court,  judge,  or  referee,  making  the  ap- 
pointment, conditioned  for  the  faithful  discharge  of  his  duties  as 
receiver;  and  the  execution  of  any  such  bond  by  any  fidelity  or 
surety  company  authorized  by  the  laws  of  this  state (to  transact 
business,  shall  be  equivalent  to  the  execution  of  said  bond  by  twg 
«nMi;A.      1^  tha  nnna*    «r.  wb»re  the  order  was  made  out  OS 
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court,  the  judge  making  the  order,  by  or  pursuant  to  which  the 
receiver  was  appointed,  or  his  successor  in  office,  may,  at  any 
time,  remove  the  receiver,  or  direct  him  to  give  a  new  bond,  with 
new  sureties,  with  the  like  condition.-  But  the  foregoing  provi- 
sions of  this  section  do  not  apply  to  a  case  where  special  provi- 
sion is  made  by  law,  for  the  security  to  be  given  by  a  receiver,  or 
for  increasing  the  same,  or  for  removing  a  receiver.  A  receiver 
who,  having  executed  and  filed  a  bond  as  provided  for  in  this  sec- 
tion, before  presenting  his  accounts  as  receiver,  must  give  notice 
to  the  surety  or  sureties  on  his  official  bond,  of  his  intention  to 
present  his  accounts,  not  less  than  eight  days  before  the  day  set 
for  the  hearing  on  said  accounting.  The  same  notice  must  be 
given  to  such  surety  or  sureties  where  the  accounting  is  ordered 
on  the  petition  of  a  person  or  persons  other  than  the  receiver, 
and  in  no  case  shall  the  receiver  s  accounts  be  passed,  settled  or 
allowed,  unless  the  said  notice  provided  for  in  this  section  shall 
have  first  been  given  to  the  surety  or  sureties  on  the  official  bond 
of  such  receiver. 

Bee  post,  ||  810-81* ;  alee  K  729-790.  In  effect  March  11,  1896.  L.  1996. 
eta.  94. 

I  716.  [Am'd,  1895,  1909.]  Certain  receiver*  may  hold 
real   property. 

A,  receiver,  appointed  by  or  pursuant  to  an  order  or  a  judgment, 
in  an  action  in  the  supreme  court  or  a  county  court,  may  take 
and  hold  real  property,  upon  such  trusts  and  for  such  purposes 
as  the  court  directs,  subject  to  the  direction  of  the  court,  from 
time  to  time,  respecting  the  disposition  thereof. 

L.  1895,  ch.  946:  L.  1845,  ch.  U2,  I  1  (4  Edra.  552),  am'd.  Am'd  by 
L.  1909,  ch.  65.  AIko  partly  repealed  bv  L.  1909.  ch.  28.  See  Consolidated 
Lawn.  tit.  General  Corporation  Low.  I  243.  See  note  43  of  notes  ef 
Board  of  Statutory  Consolidation  at  end  of  code. 
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ARTICLES  SECOND. 

Deposit,  delivery  or  conveyance  of  property. 

8ec.  717.  Court  may  order  a  deposit  or  delirery  of  property  In  certain  caw*. 
718.  When  sheriff  may  take  and  convey,  etc.,  property. 

{  717.  [Aiu'd,  1877.]  Court  mar  order  a  deposit  or  deliv- 
ery of  property  in  certain  cases. 

Where  it  is  admitted,  by  the  pleading  or  examination  of  a  party, 
that  he  has,  in  his  possession  or  under  his  control,  money,  or 
other  personal  property  capable  of  delivery,  which,  being  the  sub' 
ject  of  the  action  or  special  proceeding,  is  held  by  him  as  trustee 
for  another  party,  or  which  belongs  or  is  due  to  another  party, 
the  court  may,  in  its  discretion,  grant  an  order,  upon  notice,  that 
it  be  paid  into,  or  deposited  in  court,  or  delivered  to  that  party, 
with  or  without  security,  subject  to  the  further  direction  of  the 
court. 

Co.  Proc.,   part  of  ft  244,   am'd.    See  poet,  ||  743-764. 

.  {  718.   When  sheriff  may  take  and  convey,  etc.,  property. 

Where  the  court  has  directed  a  deposit  or  delivery,  as  pre- 
scribed in  the  last  section;  or  where  a  judgment  directs  a  party 
to  make  a  deposit  or  delivery,  or  to  convey  real  property;  if  the 
direction  is  disobeyed,  the  court,  besides  punishing  the  disobe- 
dience as  a  contempt,  may,  by  order,  require  the  sheriff  to  take, 
and  deposit  or  deliver  the  money  or  other  personal  property,  or 
to  convey  the  real  property,  in  conformity  with  the  direction  of 
the  court. 

Id.,  §  244,  the  last  sentence  bat  one  am'd. 
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ARTICLE   THIRD. 

General  and  miscellaneous  previsions. 

Sec.  719.  Arrest,   Injunction,   and   attachment;   when   not   to   be  granted  to- 
gether. 
720.  Counterclaim,  provisional  remedies. 

{  719.  [Am'd,  1879.]  Arrest,  injunction,  and  Attachment; 
when  not  to  be  granted  together. 

Where  application  for  an  order  of  arrest,  an  injunction,  and 
a  warrant  of  attachment,  or  two  of  them,  is  made,  in  the  same 
action,  against  the  same  defendant;  and  it  satisfactorily  appears 
that,  under  the  particular  circumstances  of  the  en  so,  two  or  all 
of  them  are  not  necessary  for  the  plaintiff's  security,  the  court 
or  judge  may,  in  its  or  his  discretion,  require  the  plaintiff  to 
elect  between  them.  Where  an  application  is  made  to  obtain, 
vacate,  modify,  or  set  aside  an  order  of  arrest,  injunction  order, 
or  warrant  of  attachment,  the  court  or  judge  must  finally  decide 
the  same,  within  twenty  days  after  it  is  submitted  for  decision. 

S  720.   [Am'd,  1879.]    Counterclaim,  provisional  remedies. 

Where  the  defendant  interposes  a  counterclaim,  and  there- 
upon demands  an  affirmative  judgment  against  the  plaintiff, 
his  right  to  a  provisional  remedy  is  the  same  as  in  an  action 
brought  by  him  against  the  plaintiff,  for  the  eause  of  action 
stated  in  the  counterclaim,  and  demanding  the  same  judgment. 
And  for  the  purpose  of  applying  t%  such  a  case  the  provisions 
of  this  act,  the  defendant  is  deemed  the  plaintiff,  the  plaintiff 
is  deemed  the  defendant,  and  the  counterclaim  so  set  forth  in 
the  answer  is  deemed  the  complaint. 
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CHAPTER  VIII. 
Miscellaneous  Interlocutory  Proceedings,  and  Regu- 
lations of  Practice. 

TI  n,B     I—  MlaUft**,  0  minion,  Dsrecta,  Hi  InajBlarltlou 
T1TLB   II.-  louder,  ui  ottatr  Often  nl  Bcqunti  to  tbc  IItum  P»rt y. 
TITLE  111.—  FijiKiit  e-f  Mosey  lmto  Court,  »od  Can  ul  DlipMltlOm  Therm.!'. 
TITLE  IV.-  Proceeding  mpon  ths  Dulh  or  Bhttblllty  Of  s  P»rtr,  M  tht 

TITLE   V.—  Motion  »ai  Ord>n  GsaeraTlj. 

ITT  LE    TI.—  MlSMllaatou  Practice  Beg nlstlou. 

TITLE!. 

Mistaken,  omissions,  defects,  and  Irregularities. 


|  781.  [Am'd,  1ST9.]  Df(«Ii  enrcd  by  verdict,  ate.,  SMl 
%T    J  ad  gin  e  nit. 

In  a  court  of  record,  where  a  verdict,  report  or  decision  has 
been  rendered,  the  judgment  shall  not  be  stayed,  nor  shall  anj 
judgment  of  a  court  of  record  be  impaired  or  affected,  bj 
reason  of  either  o_"  the  following  imperfections,  o  mission  a, 
defects,  matters,  or  things,,  in  the  process,  pleadings  or  other 
proceedings: 

1.  Por  want  of  a  summons,  or  other  writ. 

2.  For  any  fault  or  defect  in  process:  or  for  misconceiving  a 
process,  or  awarding  it  to  a  wrong  officer. 

3.  For  an  imperfect  or  Insufficient  return  of  a  sheriff  or  other 
officer;  or  because  an  officer  has  not  subscribed  a  return,  actually 
made  by  him. 

4.  Por  a  variance  between  the  summons  and  complaint. 

5.  For  a  mispleading,  insufficient  pleading,  or  jeofail. 

6.  For  want  of  a  warrant  of  attorney  by  either  party. 

7.  For  the  appearance,  by  attorney,  of  an  infant  party,  if  the 
verdict,  report,  or  decision,  or  the  judgment.  Is  In  his  favor. 

8.  For  omitting  to  allege  any  matter,  without  proof  of  which 
the  verdict,  report,  or  decision  ought  not  to  have  been  rendered. 

9.  For  a  mistake  in  the  name  of  a  party  or  other  person;  or 
In  a  sum  of  money;  or  in  the  description  of  property;  or  In 
reciting  or  stating  a  day,  monlb,  or  year;  where  the  correct 
name,  sum,  description,  or  date  has  beeu  once  rightly  stated.  In 
any  of  the  pleadings  or  other  proceedings. 

10.  For  a  mistake  in  the  name  of  a  juror  or  officer. 

11.  Por  an  informality  in  entering  judgment,  or  making  up  the 
judgment- roll. 
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officer  of  the  court,  or  of  a  party,  his  attorney  or  counsel!  by 
which  the  adverse  party  has  not  been  prejudiced. 

2  B.  S.  424,  425,   9  7  (2  Edm.  442,  443),   am'd. 

|  722.  Such  defects  to  be  supplied. 

Each  of  the  omissions,  imperfections,  defects,  and  variances, 
specified  in  the  last  section,  and  any  other  of  like  nature,  not 
being  against  the  right  and  justice  of  the  matter,  and  not  alter- 
ing the  issue  between  the  parties,  or  the  trial,  must,  when 
necessary,  be  supplied,  and  the  proceeding  amended,  by  the 
court  wherein  the  judgment  is  rendered,  or  by  an  appellate 
court. 
Id.,  {  8. 

i  723.  [Am'd,  1877,  1900.]  Amendments  by  the  court  J 
disregarding;    immaterial    errors,    etc. 

The  court  may,  upon  the  trial,  or  at  any  other  stage  of  the 
action,  before  or  after  judgment,  in  furtherance  of  justice,  and 
on  such  terms  as  it  deems  just,  amend  any  process,  pleading,  or 
other  proceeding,  by  adding  or  striking  out  the  name  of  a  person 
as  a  party,  or  by  correcting  a  mistake  in  the  name  of  a  party, 
or  a  mistake  in  any  other  respect,  or  by  inserting  an  allegation 
material  to  the  case;  or,  where  the  amendment  does  not  change 
substantially  the  claim  or  defence,  by  conforming  the  pleading 
or  other  proceedings  to  the  facts  proved.  And,  in  every  stage 
of  the  action,  the  court  must  disregard  an  error  or  defect,  in 
the  pleadings  or  other  proceedings,  which  does  not  affect  the 
substantial  rights  of  the  adverse  party.  When  amending  a 
pleading  or  permitting  the  service  of  an  amended  or  supple- 
mental pleading  in  a  case  which  is  on  the  general  calendar  of 
issues  of  fact,  the  court  may  direct  that  the  case  retain  the 
place  upon  such  calendar  which  it  occupied  before  the  amend- 
ment or  new  pleading  was  allowed,  and  that  the  proceedings 
had  upon  the  amended  or  supplemental  pleadings  shall  not 
affect  the  place  of  the  case  upon  such  calendar,  or  render  neces- 
sary the  service  of  a  new  notice  of  trial. 

CV>.  Ptoc,  1 178,  and  the  first  clause  of  i  176 ;  the  second  clause  of  the  Utter  section 
*e!ng  Included  In  1721,  ante.   L.  1«00,  ch.  991.   In  effect  September  l,  1800. 

|  724.  Relief  ajgainst  omissions,  etc.)  amendments  to  con- 
form proceedings. 

The  court  may  likewise,  in  its  discretion,  and  upon  such  terms 
as  justice  requires,  at  any  time  within  one  year  after  notice 
thereof,  relieve  a  party  from  a  judgment,  order,  or  other  proceed- 
ing, taken  against  him  through  his  mistake,  inadvertence,  sur- 
prise, or  excusable  neglect;  and  may  supply  an  omission  in  any 
proceeding.  Where  a  proceeding,  taken  oy  a  party,  fails  to  con- 
form to  a  provision  of  this  act,  the  court  may,  in  like  manner, 
and  upon  like  terms,  permit  an  amendment  thereof,  to  conform 
it  to  the  provision. 

Id.,  t  174,  am'd.    See  ||  781,  788,  784,  1281. 

|  725.  Returns  by  officers,  etc. 

A  court,  to  which  a  return  is  made  by  a  sheriff  or  other  officer, 
or  by  a  subordinate  court  or  other  tribunal,  may,  in  its  d^scre- 
tion,  direct  the  return  to  be  amended,  in  matter  of  form,  either 
before  or  after  judgment. 

SB.  8.  434  (3 2dm.  443).  iai 
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5  726.  Papers  lo-st  or  withheld;  how  supplied. 

Where  an  original  pleading  or  paper  is  lost,  or  withheld  by  any 
person,  the  court  may  authorize  a  copy  to  be  filed  and  used,  in- 
stead of  the  original. 

Co.  Proc.,1422. 

1  7*7.  Order  of  court  j  when  necessary  to  amend. 

A  process,  pleading,  or  record,  shall  not  _be  altered,  by  the 
slerk  or  any  other  officer  of  the  court,  or  by  any  other  person, 
without  the  direction  of  the  court,  or  of  another  court  of  coss- 
petent  authority;  except  in  a  case  where  a  party,  or  his  attorney, 
m  specially  authorized  by  law  to  amend  a  pleading. 

2  R.  8.  426  (2  Edm.  442),  am'd. 

S  728.  Disregarding*  defects  In  affidavits. 

The  want  of  a  title,  or  a  defect  in  the  title,  of  an  affidavit. 
does  not  impair  it,  if  it  intelligibly  refers  to  the  action  or  special 
proceeding,  in  which  it  is  made. 

Go.  Proc.,  §  400. 

|  729.    Certain  bonds,  etc.,  when  sufficient. 

A  bond  or  undertaking,  required  by  statute  to  be  given  by  a 
person,  to  entitle  him  to  a  right  or  privilege,  or  to  take  a  pro- 
ceeding, is  sufficient,  if  it  conforms  substantially  to  the  form 
therefor,  prescribed  by  the  statute,  and  does  not  vary  therefrom, 
to  the  prejudice  of  the  rights  of  the  party,  to  whom,  or  for 
whose  benefit,  it  is  given. 
2  B.  S.  556  (2  Edm.  570),  am'd. 

§  780.  Amending  defects  in  bonds,  etc. 

Where  such  a  bond  or  undertaking  is  defective,  the  court, 
officer,  or  body,  that  would  be  authorized  to  receive  it,  or  to 
entertain  a  proceeding  in  consequence  thereof,  if  it  was  perfect, 
may,  on  the  application  of  the  persons  wfeo  executed  it,  amend 
it  accordingly;  and  it  shall  thereupon  be,  yalidt  from  %h$  timo 
of  its  execution. 
Id.,  |  S4,  am'd. 
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TITLE  II. 
Tender,  and  other  otters  and  requests  to  the  adverse  party. 

Bee  731.  Tender  after  suit. 

732.  Amount  to  be  paid  into  court. 

733.  Effect  of  sufficient   tender. 

734.  When  to  be  deducted  from  recovery,  etc. 

735.  Requiring   admission  of   genuineness   of   paper. 

736.  Offer  to  liquidate  damages  conditionally.    _ 

737.  Effect  of  refusal  of  offer.  • 

738.  Defendant's  offer  to  compromise;  proceedings  thereon. 

739.  Plaintiff's  offer  to  compromise  counterclaim;  proceedings  thereon. 

740.  Offer  and  acceptance,   by  whom  subscribed. 
741-742.  [Repealed.] 

f  731.  Tender  after  suit. 

Where  the  complaint  demands  judgment  for  a  sum  of  money 
only;  and  the  action  is  brought  to  recover  a  sum  certain,  or 
which  may  be  reduced  to  certainty  by  calculation;  or  to  recover 
damages  for  a  casual  or  Involuntary  personal  injury,  or  a  like 
injury  to  property;  the  defendant,  or  his  attorney,  may,  at  any 
time  before  the  trial,  tender  to  the  plaintiff,  or  his  attorney,  such 
a  sum  of  money,  as  he  conceives  to  be  sufficient  to  make  amends 
for  the  injury,  or  to  pay  the  plaintiff's  demand;  together  with 
the  costs  of  the  action,  to  that  time. 

2  R.  8.  653,  f  20  (2  Bdm.  574),  am'd. 

9  782.  [Am'd,  }877.]     Amount  to  be  paid  into  conrt. 

A  tender,  made  as  prescribed  in  the  last  section,  does  not 
avail  the  defendant,  unless  the  money  is  accepted,  or  is  paid 
into  court,  and  notice  thereof  in  writing  served  upon  the  plain- 
tiff's attorney  before  the  trial  and  within  ten  days  after  the 
tender.  If  the  plaintiff  takes  out  the  amount  paid  in,  he  accepts 
the  tender. 

|  738.  Effect  of  »afflclent  tender. 

If  it  appears,  upon  the  trial,  that  the  sum  so  tendered  was 
sufficient  to  pay  the  plaintiff's  demand,  or  to  make  amends  for 
the  injury,  and  also  to  pay  the  costs  of  the  action,  to  the  time 
of  the  tender,  the  plaintiff  cannot  recover  costs  or  interest,  from 
the  time  of  the  tender,  but  must  pay  the  defendant's  costs  from 
that  time. 

2  R.  S.  664,  6}  21  and  22  (2  Edm.  574),  consolidated.    See  Co.  Proc.,  {  885; 
post,    f   788. 

9  784.  When  to  be  deducted  from  recovery,  etc. 

If  the  plaintiff  proceeds  in  the  action,  after  accepting  the 
tender,  the  sum  accepted  must  be  deducted  from  the  recovery, 
and  judgment  rendered  for  the  residue,  if  any;  and,  if  the  tender 
and  acceptance  do  not  appear  in  the  pleadings,  a  memorandum 
thereof  must  be  annexed  to  the  judgment-roll.  The  plaintiffs 
right  to  recover  costs,  and  his  liability  to  pay  costs  to  the 
defendant,  are  determined  by  the  amount  of  the  residue. 

id..  |  28. 

f  735«  Requiring;  admission  of  fennlneness  of  paper. 

The  attorney  for  a  party  may,  at  any  time  before  the  trial, 
exhibit  to  the  attorney  for  the  adverse  party,  a  paper,  material 
to  the  action,  and  request  a  written  admission  of  Its  genuineness. 
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If  the  admission  is  not  given,  within  four  days  after  the  request, 
and  the  paper  is  proved  or  admitted  on  the  trial,  the  expenses, 
incurred  by  the  party  exhibiting  it,  in  order  to  prove  its  genuine- 
ness, must  be  ascertained  at  the  trial,  and  paid  by  the  party 
refusing  the  admission;  unless  it  appears,  to  the  satisfaction  of 
the  court,  that  there  was  a  good  reason  for  the  refusal. 

Co.  Proc.,  part  of  8  888. 

|  786.  Offer  to  liquidate  damtfei  conditionally. 

In  an  action  to  recover  damages  for  breach  of  a  contract,  the 
defendant's  attorney  may.  with  the  answer,  serve  upon  the 
plaintiffs  attorney,  a  wmten  offer,  that,  if  the  defendant  fails 
in  his  defence,  the  damages  may  be  assessed  at  a  specified  sum. 
If  the  plaintiff  serves  notice,  that  he  accepts  the  offer,  with 
or  before  the  notice  of  trial,  and  damages  are  awarded  to  him 
on  the  trial,  they  must  be  assessed  accordingly. 

id.,  f  886. 

\  787.  [Am'd,  1877.]    Effect  of  refusal  of  oiler. 

If  the  plaintiff  does  not  accept  the  offer,  he  cannot  prove  it, 
upon  the  trial.  But  if  the  damages,  awarded  to  him,  do  not 
exceed  the  sum  offered,  the  defendant  is  entitled  to  recover  the 
expenses,  necessarily  incurred  by  him  in  preparing  for  the  trial 
of  the  question  of  damages.  The  expenses  must  be  ascertained, 
and  the  amount  thereof  determined  by  the  judge,  or  the  referee, 
by  or  before  whom  the  cause  is  tried. 
Id.,  f   887. 

S  738.  [Am'd,  1877.]  Defendant's  offer  to  eompromlaei 
proceeding"  thereon. 

The  defendant  may,  before  the  .trial,  serve  upon  the  plaintiff's 
attorney,  a  written  offer,  to  allow  judgment  to  be  taken  against 
him,  for  a  sum,  or  property,  or  to  the  effect,  therein  specified, 
with  costs.  If  there  are  two  or  more  defendants,  and  the  action 
can  be  severed,  a  like  offer  may  be  made  by  one  or  more  defend- 
ants, against  whom  a  separate  judgment  may  be  taken.  If  the 
plaintiff,  within  ten  days  thereafter,  serves  upon  the  defendant's 
attorney,  a  written  notice  that  he  accepts  the  offer,  he  may  file 
the  summons,  complaint,  and  offer,  with  proof  of  acceptance, 
and  thereupon  the  clerk  must  enter  judgment  accordingly.  If 
notice  of  acceptance  is  not  thus  given,  the  offer  cannot  be 
given  in  evidence  upon  the  trial;  but,  if  the  plaintiff  fails  to 
obtain  a  more  favorable  judgment,  he  cannot  recover  costs  from 
the  time  of  the  offer,  but  must  pay  costs  from  that  time. 
Id.,   part  of  |  885. 

|  738.  [Am'd,  1877.]  Plaintiff**  offer  to  compromise  coun- 
terclaim; proceeding:*  thereon. 

Where  the  defendant  sets  up  a  counterclaim,  to  an  amount 
greater  than  the  plaintiff's  claim,  or  sufficient  to  reduce  the 
plaintiff's  recovery  below  fifty  dollars,  the  plaintiff  may  serve, 
upon  the  defendant's  attorney,  a  written  offer,  to  allow  judgment 
to  be  taken  against  him,  for  a  specified  sum,  with  costs,  or 
against  the  defendant  for  a  specified  sum;  and  against  the 
plaintiff  for  costs.  If  the  defendant,  within  ten  days  there- 
after, serves,  upon  the  plaintiff's  attorney,  notice  that  ha 
accepts  the  offer,  either  party  may  file  the  summons,  complaint, 
answer,  and  offer,  or  copieB  thereof,  and  proof  of  acceptance; 
and  thereupon  the  clerk  must  enter  judgment  accordingly.     If 

■w  .184 
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notice  of  acceptance  is  not  thus  given,  the  offer  cannot  be  given 
in  evidence,  upon  the  trial;  bat,  if  the  recovery  is  not  more 
favorable  to  the  defendant  than  that  so  offered,  he  will  not  be 
entitled  to  recover  costs  from  the  time  of  the  offer,  but  most 
pay  costs  from  that  time. 
Go.  Proc.,  remainder  of  f  885,  am'd. 

|  T40.  Oiler  and  acceptance,  by  whom  subscribed. 

Unless  an  offer  or  an  acceptance,  made  as  prescribed  in  either 
of  the  last  four  sections,  is  subscribed  by  the  party  making  it, 
hk;  attorney  must  subscribe  it,  and  annex  thereto  his  affidavit, 
to  the  effect,  that  he  is  duly  authorized  to  make  it,  in  behalf 
*f  the  party. 

5  T41.  [Repealed,  1877.] 

§  742.  [Appealed,  1877.] 
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plaintiff,  in  the  first  or  the  second  warrant,  to  give  an  undertak- 
ing to  prevent  the  release,  it  shall  not  be  again  attached,  under 
a  warrant  against  the  same  defendant,  which  has  been  delivered 
to  the  sheriff  of  the  same  county,  before  the  expiration  of  the 
time  within  which  the  undertaking  should  have  been  furnished. 
But  it  may  be  again  attached,  under  a  subsequent  warrant 
against  the  same  defendant;  in  which  case,  the  plaintiff  therein, 
and  the  plaintiff  in  each  warrant  subsequently  delivered  to  the 
sheriff,  have  the  same  rights,  and  privileges,  and  are  subject  to 
the  same  duties  and  liabilities,  with  respect  to  the  vessel  and  its 
proceeds,  and  the  subsequent  proceedings  relating  thereto,  as  if 
the  warrant,  under  which  it  was  attached,  was  the  first  warrant. 

I  703.  Rlahta  of  Junior  plaintiff  in  action  hy  senior  plain- 
tiff and  a  fie  riff  Jointly. 

Where  the  plaintiff  in  a  warrant  of  attachment  has  commenced 
an  action,  in  the  name  of  himself  and  the  sheriff  jointly,  as  pre- 
scribed in  this  title,  a  plaintiff  in  a  junior  warrant  may  apply  to 
the  court  or  judge,  to  direct  as  to  the  conduct,  discontinuance,  or 
settlement  of  the  same,  or  to  impose  terms,  conditions,  and  regula- 
tions as  to  the  continuance  thereof,  in  the  interest  of  the  appli- 
cant; and  such  order  may  be  made  thereupon,  as  justice  requires. 
If  the  first  warrant  is  vacated,  or  the  attachment  thereunder  is 
released  or  discharged,  without  affecting  the  cause,  of  action 
prosecuted  by  the  plaintiff  therein  and  the  sheriff  jointly,  the 
plaintiff  in  the  warrant  next  in  order,  may  upon  his  own  applica- 
tion, be  substituted  as  joint  plaintiff  with  the  sheriff,  by  an  order, 
made  as  upon  an  application  for  leave  to  bring  such  an  action. 

See  If  677-680,  ante. 

I  704.  Junior   plaintiff  may  be  allowed  to  commence  ac- 
tion Jointly  with  nherlff. 

A  plaintiff  in   a   second   warrant  may   apply   to   the  court  or 

jndge,  upon  notice  to  the  plaintiff  in  the  first  warrant,  and  to  the 

sheriff,  for  leave  to  bring  and  maintain,  in  the  name  of  himself 

and  the  sheriff  jointly,  any  action,  which  might  be  brought  in  the 

name  of  the  senior  plaintiff  and  the  sheriff.      If  it  appears  that 

the  plaintiff  in  the  first  warrant  neglects  or  refuses  to  be  joined 

with  the  sheriff  in  such  an  action,  or  to  comply  with  the  terms, 

conditions,  and  regulations,  imposed,  either  upon  granting  him  an 

order  for  that  purpose,  or  upon  the  hearing  of  an  application, 

made  as  prescribed  in  this  section,  the  court  or  ^udge  may  grant 

to  the  plaintiff  in  the  second  warrant,  leave  to  bring  and  maintain 

such  an  action,  in  the  name  of  himself  and  the  sheriff  jointly, 

with  like  effect,  as  if  his  was  the  first  warrant. 

I  705.  Right*    of    third    and    other    mtbieqnent    attaching* 
creditors. 

Where  there  are  more  than  two  warrants  of  attachment, 
against  the  same  defendant,  the  plaintiffs  in  the  third  and  each 
subsequent  warrant  have,  according  to  their  respective  priorities, 
the  same  rights  and  privileges,  as  against  the  plaintiffs  in  all 
seuior  warrants,  which  the  plaintiff  in  the  second  warrant  has, 
as  against  the  plaintiff  in  the  first,  and  are  subject  to  the  same 
duties  and  liabilities;  except  that  a  second  extension  of  the  time, 
within  which  to  furnish  an  undertaking  to  prevent  the  release  of 
a  foreign  vessel,  or  a  share  or  interest  therein,  shall  not  be 
granted.  And  the  plaintiffs  in  two  or  more  junior  warrants  of 
attachment,  may,  by  agreement  among  themselves,  take  jointly, 
and  for  their  common  benefit,  any  proceeding,  permitted  by  this 
title  to  be  taken,  by  the  plaintiff  in  u  second  or  subsequent  war- 
int  of  attachment;  provided  that  it  does  not  interfere  with  the 
referential  or  other  right  of  an  intermediate  plaintiff. 
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ARTICLE  FIFTH. 

Proceedings  after  judgment;  rights  of  parties  and  duties  of  the 
sheriff,  after  the  warrant  is  vacated  or  annulled,  or  the  attach- 
ment discharged. 

9*o.  706.  Execution  to  Issue  to  sheriff  who  has  levied. 

707.  When  judgment  enforceable  only  against  attached  property. 

708.  Judgment  In  the  principal  action;  bow  satisfied. 

709.  Wben  attachment  discharged,    etc.,   property   to  be  restored  to  de- 

fendant. 

710.  Additional   provision   for   his   relief. 

711.  Cancelling  notice  attaching   real  property. 

712.  When  sheriff  to  return  warrant  and  bis  proceedings. 

§  706.  Execution  to  issue  to  sheriff  who  has  levied. 

Where  a  levy,  under  a  warrant  of  attachment  in  an  action, 
has  been  made,  an  execution  against  property,  upon  a  final  judg- 
ment in  favor  of  the  plaintiff  therein,  recovered  after  the  expira- 
tion of  the  term  of  office  of  the  sheriff,  who  made  the  levy,  must 
nevertheless  be  directed  to  and  executed  by  that  sheriff,  unless 
another  person  is  designated  by  law  to  complete  the  unfinished 
business  pertaining  to  his  office;  or,  in  that  case,  to  the  person  so 
designated. 

§  707.  [Am'd,„1877.]  When  Judgment  enforceable  only 
against  attached  property* 

Where  a  defendant,  who  has  not  appeared,  is  a  non-resident  of 
the  State,  or  a  foreign  corporation,  and  the  summons  was  served 
without  the  State,  or  by  publication,  pursuant  to  an  order  ob- 
tained for  that  purpose,  as  prescribed  in  chapter  fifth  of  this  act, 
the  judgment  can  be  enforced  only  against  the  property  which  has 
been  levied  upon,  by  virtue  of  the  warrant  of  attachment,  at  the 
time  when  the  judgment  is  entered.  But  this  section  does  not 
declare  the  effect  of  such  a  judgment,  with  respect  to  the  appli- 
cation of  any  statute  of  limitation. 

f  708.  lAm'd,  1877,  1912.]  Judgment  in  the  prineipal  ac- 
tion; how  satisfied. 

Where  an  execution  against  property  is  issued  upon  a  judg- 
ment for  the  plaintiff,  in  an  action  in  which  a  warrant  of  attach- 
ment has  been  levied,  the  sheriff  must  satisfy  it,  as  follows: 

1.  He  must  pay  over  to  the  plaintiff  all  money  attached  by  him, 
and  the  proceeds  of  all  sales  of  perishable  property,  or  of  any  ves- 
sel or  share  or  interest  therein,  or  animals,  sold  by  him,  or  of 
any  debts,  or  other  things  in  action  collected  or  sold  by  him;  or  so 
much  thereof  as  is  necessary  to  satisfy  the  judgment. 

2.  If  any  balance  remains  due,  he  must  sell,  under  the  execu- 
tion, the  other  personal  property  attached,  or  so  much  thereof  as 
is  necessary;  including  rights  or  shares  in  the  stock  of  au  asso- 
ciation or  corporation,  or  a  bond  or  other  instrument  for  the  pay- 
ment of  money,  executed  and  issued,  with  the  interest  coupons 
annexed,  if  any,  by  a  government,  state,  county,  public  officer,  or 
municipal  or  other  corporation,  which  is  in  terms  negotiable,  or 
otherwise,  whether  past  due,  or  yet  to  become  due;  but 
not  including  any  other  debt  or  thing  in  action.  If  the  pro- 
ceeds of  that  property  are  insufficient  to  satisfy  the  judg- 
ment, and  the  execution  requires  him  to  satisfy  it  out  of  any 
other  personal  property  of  the  defendant,  he  must  sell  the  per* 
sonal  property,  upon  which  he  has  levied  by  virtue  of  the  execu- 
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If  the  admission  is  not  given,  within  four  days  after  the  request, 
and  the  paper  is  proved  or  admitted  on  the  trial,  the  expenses, 
incurred  by  the  party  exhibiting  it,  in  order  to  prove  its  genuine- 
ness, must  be  ascertained  at  the  trial,  and  paid  by  the  party 
refusing  the  admission;  unless  it  appears,  to  the  satisfaction  of 
the  court,  that  there  was  a  good  reason  for  the  refusal. 
Co.  Proc.,  part  of  f  388. 

|  736.  Offer  to  liquidate  damages  conditionally-. 

In  an  action  to  recover  damages  for  breach  of  a  contract,  the 
defendant's  attorney  may.  with  the  answer,  serve  upon  the 
plaintiff's  attorney,  a  wrftten  offer,  that,  if  the  defendant  fails 
in  his  defence,  the  damages  may  be  assessed  at  a  specified  sum. 
If  the  plaintiff  serves  notice,  that  he  accepts  the  offer,  with 
or  before  the  notice  of  trial,  and  damages  are  awarded  to  him 
on  the  trial,  they  must  be  assessed  accordingly. 

id.,  f  886. 

|  787.  [Am'd,  1877.]    Effect  of  refusal  of  offer. 

If  the  plaintiff  does  not  accept  the  offer,  he  cannot  prove  it, 
upon  the  trial.  Bnt  if  the  damages,  awarded  to  him,  do  not 
exceed  the  sum  offered,  the  defendant  is  entitled  to  recover  the 
expenses,  necessarily  incurred  by  him  in  preparing  for  the  trial 
of  the  question  of  damages.  The  expenses  must  be  ascertained, 
and  the  amount  thereof  determined  by  the  judge,  or  the  referee, 
by  or  before  whom  the  cause  is  tried. 
Id.,  f  887. 

§  738.  [Am'd,  1877.]  Defendant'*  offer  to  compromise) 
proceedings  thereon. 

The  defendant  may,  before  the  trial,  serve  upon  the  plaintiff's 
attorney,  a  written  offer,  to  allow  judgment  to  be  taken  against 
him,  for  a  sum,  or  property,  or  to  the  effect,  therein  specified, 
with  costs.  If  there  are  two  or  more  defendants,  and  the  action 
can  be  severed,  a  like  offer  may  be  made  by  one  or  more  defend* 
ants,  against  whom  a  separate  judgment  may  be  taken.  If  the 
plaintiff,  within  ten  days  thereafter,  serves  upon  the  defendant's 
attorney,  a  written  notice  that  he  accepts  the  offer,  he  may  file 
the  summons,  complaint,  and  offer,  with  proof  of  acceptance, 
and  thereupon  the  clerk  must  enter  judgment  accordingly.  If 
notice  of  acceptance  is  not  thus  given,  tbe  offer  cannot  be 
given  in  evidence  upon  the  trial;  but,  if  the  plaintiff  fails  to 
obtain  a  more  favorable  judgment,  he  cannot  recover  costs  from 
the  time  of  the  offer,  but  must  pay  costs  from  that  time. 
Id.,   part  of  1  885. 

§  739.  [Am'd,  1877.]  Plaintiff's  offer  to  compromise  coun- 
terclaim) proceedings  thereon. 

Where  the  defendant  sets  up  a  counterclaim,  to  an  amount 
greater  than  the  plaintiff's  claim,  or  sufficient  to  reduce  the 
plaintiff's  recovery  below  fifty  dollars,  the  plaintiff  may  serve, 
upon  the  defendant's  attorney,  a  written  offer,  to  allow  judgment 
to  be  taken  against  him,  for  a  specified  sum,  with  costs,  or 
against  the  defendant  for  a  specified  sum;  and  against  the 
plaintiff  for  costs.  If  the  defendant,  within  ten  days  there- 
after, serves,  upon  the  plaintiff's  attorney,  notice  that  he 
accepts  the  offer,  either  party  may  file  the  summons,  complaint, 
answer,  and  offer,  or  copies  thereof,  and  proof  of  acceptance; 
and  thereupon  the  clerk  must  enter  judgment  accordingly.     If 
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notice  of  acceptance  is  not  thus  given,  the  offer  cannot  be  given 
in  evidence,  upon  the  trial;  but,  if  the  recovery  is  not  more 
favorable  to  the  defendant  than  that  so  offered,  he  will  not  be 
entitled  to  recover  costs  from  the  time  of  the  offer,  but  matt 
pay  costs  from  that  time. 
Go.  Proc.,  remainder  of  |  885,  tn'd. 

9  740.  Offer  and  acceptance,  by  whom  subscribed. 

Unless  an  offer  or  an  acceptance,  made  as  prescribed  in  either 
of  the  last  four  sections,  is  subscribed  by  the  party  making  it, 
hu.  attorney  must  subscribe  it,  and  annex  thereto  his  affidavit, 
to  the  effect,  that  he  is  duly  authorized  to  make  it,  in  behalf 
*f  the  party. 

ft  741.  [Repealed,  1877.] 

§  748.  [Rrpealed,  1877.] 
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TITLE  HI. 

Payment  of  money  into  court,  and  care  and  disposition  thereof. 

Sec.  743.  Party  bringing  money   Into  court   ia   discharged. 

744.  Comptroller    to   supervise    administration    of   funds,    etc. ;    enforcing 

judgments,    etc. 
744-a.  Comptroller  may  examine  books,  etc.,  of  banks,  etc.;   payment  of 
money  to  county  treasurers,   etc. 

745.  Transfer  of  moneys  and  securities  to  county  treasurers. 

746.  Funds;   where  and  how  deposited   or  invested. 

747.  Power  of  each  court  to  direct  payment  or  reinvestment  of  Its  funds, 

748.  Application  of  preceding  section. 

749.  Powers   of  certain   officers,    touching  securities,   etc. 

750.  Provision  relating  to  death,  removal,  etc.,  of  officer. 
701.  Funds  or  property  not  to  be  surrendered  without  order. 

752.  Custodian's  books  of  account. 

753.  Annual  reports  to  comptroller. 

754.  These  provisions  applicable  In  New-York  to  the  chamberlain. 

1  743.  Party  brina*ina*  money  into  court   is   discharged. 

A  party  bringing  money  into  court,  pursuant  to  the  direction 
of  the  court,  is  discharged  thereby  from  all  further  liability,  to 
the  extent  of  the  money  so  paid  in. 

2  R.  S.  171,  f  21   (2  Edm.  177). 

S  744.  [Repealed  by  L.  1909,  chs.  16  and  58.  See  Consolidated 
Laws,  tits.  County  Law,  §  240,  State  Finance  Law,  §  4.] 

I  744-a.  [Added.  lOOSf  am'd,  1010.]  Comptroller  may 
examine  books,  etc.,  of  bank*,  etc.*  payment  of  money,  etc., 
to  county  treasurer*,  etc. 

The   comptroller     may     examine     the     books,     accounts     and 

vouchers  of  every  bank  and  trust  company  or  other  depository 

or   of   any   public   official    in   the   state,    in   anywise   relating   to 

moneys  and   securities  paid   into  court,  under   an   order  of  any 

court  of  record  or  directed  to  be  paid  into  court  by  statute;  and 

where  the  same  has  not  been  paid  to  the  chamberlain   of  the 

city  of  New  York  or  to  any  county  treasurer  of  the  state,  the 

comptroller  upon  application  duly  made  shall  be  entitled  to  an 

order  directing  the  payment  and  transfer  of  all  such  money  and 

securities,   from   any   such    bank,   trust   company,   depository    or 

public  official  to  the  treasurer  of  the  proper  county,  and  in  the 

city  of  New  York  to  the  city  chamberlain. 

Added  by  L.  1008,  ch.  182;  am'd  by  L.  1916,    cb.   442,  in  effect  May  9, 
1916. 

I  745.  [Am'd,  1908.1  Transfer  of  moneys  and  securities 
to  county  treasurers. 

All  moneys  and  securities  paid,  transferred,  or  deposited  into 
court,  must  be  paid  or  transferred,  either  directly  or  by  the 
officer  who  is  required  by  law  first  to  receive  it,  to  the  county 
treasurer  of  the  county,  where  the  action  is  triable,  or  to  such 
other  county  treasurer  as  the  court  specially  directs.  Where 
money  is  paid,  or  a  security  is  delivered  to  an  officer,  other  than 
the  county  treasurer,  he  must  pay  or  transfer  it  to  the  county 
treasurer  within  two  days  after  he  receives  it.  In  the  city  of 
3W  York  he  must  pav  it  to  the  chamberlain  within  two  days 
ter  he  receives  it.     A  bond,  mortgage  or  other  security,  or  a 
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money  paid  into  court,  must  be  taken  to  the  county  treasurer  of 
the  county  where  the  fund  belongs,  in  his  name  of  office;  or  to 
such  other  county  treasurer  as  the  court  specially  directs. 

8nb6tance  of  so  much  of  L.  1848,  ch.  277,  f  1  (4  Edm.  593),  a*  properly 
belongs  to  this  title,  and  is  not  obHolete;  and  the  first  two  sentences  of 
Rule  82.  See,  also,  2  B.  S.  171,  172,  part  3,  ch.  1.  tit.  2,  IS  17,  18,  and 
24  (3  Edm.  177  et  seq.);  also  L.  1847,  ch.  280.  S  71  (3  R.  S.,  5th  ed 
285;  4  Edm.  575).     Am'd,  L.  1908,  ch.   183.     In  effect  Sept  1,   1808. 

f  746.  [Am'd,  1802,  1809.]  Fund**  where  and  how  de- 
pout  ted  or  invented. 

All  funds  or  moneys  paid  into  court  shall  be  deposited  in  such 
Hayings  bank,  trust  company,  bank,  banking  association  or  with 
such  banker,  as  shall  be  designated  by  the  comptroller,  as  soon 
as  received  by  the  custodian  thereof.  But  the  money  must  be 
deposited  in  the  county  where  the  fund  belongs,  where  it  can 
be  done  conveniently  and  safely  and  with  advantage  to  the 
parties  interested. 

L.  1892,  ch.  651.  Am'd  by  L.  1000,  ch.  65.  Partly  repealed  by  L.  1009, 
ch.  10;  L.  1914,  ch.  360.  8ee  Consolidated  Laws,  tit.  Banking  Law,  f  44: 
See  note  44  of  notes  of  Board  of  Statutory  Consolidation  at  end  of  code. 

$  747.  [Am'd,  1892,  1908,  1910,  1917.]  Power  of  each 
eoart   to  direct   payment  or  reinvestment  of  Its  funds. 

Each  court  may  direct  that  money  paid  into  that  court  in 
any  action  or  proceeding  brought  therein,  or  any  bond,  mort- 
gage or  other  security  which  represents  property  belonging  to 
any  suit  or  party  interested  therein,  may,  after  having  been 
deposited  with  the  county  treasurer  or  city  chamberlain  as 
required  by  section  seven  hundred  and  forty-five  of  this  act, 
be  paid  out,  transferred,  invested  or  reinvested  in  any  manner 
or  form  that  appears  to  it  best  for  the  interests  of  the  owners 
thereof.  But  such  directions  must  be  embodied  in  an  order  or 
decree  of  said  court,  founded  upon  proper  and  sufficient  evidence 
satisfactory  to  the  court  that  such  disposition  of  the  n/operty 
is  best  for  the  interests  of  the  owners  thereof  or  parties  inter- 
ested therein.  When  the  whole  of  an  original  deposit  of  money, 
or  the  whole  of  a  distributive  share  thereof,  or  any  security  or 
other  property  is  directed  to  be  paid  or  transferred  out  of  court, 
the  order  must  direct  the  payment  of  all  accrued  interest  or 
other  income  belonging  to  the  party  or  parties  to  whom  said 
deposit  or  distributive  share  or  security  is  ordered  to  be  paid, 
transferred  or  delivered. 

Am'd  by  L.  1802.  cb.  691;  L.  1008,  ch.  183;  L.  1916.  ch.  443;  L.  1917, 
ch.  731,  in  effect  Sept.  1,  1917. 

j   748.    [Am'd,    1892.]     Application    of    preceding;    section. 

The  provisions  of  the  last  preceding  section  shall  apply  to  all 
courts  of  record  of  the  state. 

L.   1892.   cb.  651. 

|  749.  [Am'd,  1877.]  Powers  of  certain  officers,  touching? 
securities,  etc. 

A  county  treasurer,  or  other  officer,  or  a  guardian,  committee, 
or  other  trustee,  in  whose  name  is  taken  a  bond,  mortgage,  or 
other  security,  or  public  stock,  representing  money,  paid  into 
court,  in  an  action;  or  to  whom  stock  or  a  security,  or  an 
account   deed,  voucher,   receipt,   or  other  paper,   representing  or 
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relating  to  such  money,  is  transferred,  delivered,  made,  or  given, 
pursuant  to  law,  is  vested  with  title  for  the  purposes  of  the  trust, 
and  may  bring  an  action  upon  or  in  relation  to  the  same,  in  his 
official  or  representative  character. 

f  750.  Provision  relating  to  death,  removal,  etc.,  of 
officer. 

On  the  expiration  of  the  official  term  of  a  county  treasurer, 
or  where  a  vacancy  occurs  in  his  office,  by  death  or  otherwise, 
all  public  stock,  bonds,  mortgages,  and  other  securities  held  by 
him,  as  prescribed  in  this  title,  vest  in  his  successor  in  office;  and 
all  money  deposited,  as  prescribed  in  this  title,  in  a  bank,  trust 
company  or  other  depository,  to  his  credit,  vests  in,  and  must 
be  carried  to,  the  account  of  his  successor  in  office. 

2  R.   g.   172,   IS  26  and  27   (2  Bdm.   178),   consolidated  and  abridged. 

f  751.  [Am'd,  1(892,  1017.]  Funds  or  property  not  to  be 
surrendered    without   order. 

No  money,  security  or  other  property  which  shall  have  been 
placed  in  the  custody  of  the  court  shall  be  surrendered  without 
the  production  of  a  properly  certified  copy  of  an  order  of  the 
court,  in  whose  custody  said  money,  security  or  other  property 
shall  have  been  placed,  duly  made  and  entered,  directing  such 
disposition. 

Am'd  by  L.  1892,  cb.  651;  L.  1017,  cb.  731,  In  effect  Sept.  1,  1017. 

|  752.   [Am'd,  1892,  1BOO.]    Custodian's  books  of  account. 

Every  officer  having  charge  of  moneys,  securities  or  other  prop- 
erty in  the  custody  of  the  court,  shall  keep  a  book  or  books  in 
which  he  shall  make  an  exact  account  thereof.  Such  book  or 
books  shall  state  the  name  of  the  court,  the  title  of  the  case,  the 
date  of  receipt,  from  whoni  received,  the  amount  of  monev,  if 
any,  and  a  description  of  the  securities  or  other  property  received, 
if  any,  and  each  addition  of  interest;  also  the  date  and  descrip- 
tion of  each  order  for  payment  and  the  dates  and  amounts  of 
payments  thereunder  and  to  whom  paid;  also  an  account  of 
each  change  of  investment,  if  any. 

Li.  1892.  cb.  651.  Am'd  by  L.  1900.  ch.  65.  Also  .partly  repealed  by 
L.  1909,  cb.  10;  L.  1914,  ch.  369.  See  Consolidated  Laws.  tit.  Banking  Law. 
$  45.  See  note  45  of  notes  of  Board  of  Statutory  Consolidation  at  end  of 
code. 

§   753.    [Am'd,  1892,  1917.]   Annual  reports  to  comptroller. 

Every  treasurer  or  financial  officer  who  has  in  charge  or  pos- 
session or  under  his  control,  or  who  keeps  a  record  of  money, 
bonds,  stocks,  mortgages  or  any  other  securities  or  property  as 
prescribed  in  this  title,  must,  once  in  each  year,  make  a  report 
to  the  comptroller  at  the  time  and  in  the  form  and  manner  which 
he  may  prescribe,  containing  a  true  statement  of  his  accounts 
for  the  preceding  year  or  from  the  time  of  the  last  report.  This 
report  must  be  verified  by  the  oath  of  such  officer,  and  must  be 
accompanied  by  the  certificate  of  the  proper  officer  of  each  bank 
or  trust  company,  stating  the  exact  amount  on  deposit  with  such 
corporation.  Every  savings  bank,  bank  or  trust  company  having 
in  its  possession,  pursuant  to  an  order  of  a  court  of  record, 
money,  bonds,  stocks,  mortgages  or  any  other  securities  op 
property  which  were  not  first  deposited  in  compliance  wHh  the 
provisions  of  section  seven   hundred   and   forty-five  of  this  act, 
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must,  once  in  each  year,  make  a  report  to  the  comptroller  at 
Huch  time  as  he  shall  prescribe,  stating  separately  for  each  case 
the  name  of  the  court,  the  title  of  the  action  or  proceeding,  the 
date  of  the  receipt,  from  whom  received,  for  whom  received,  the 
amount  of  money,  if  any,  a  description  of  the  securities  or  other 
property,  each  addition  of  interest  and  each  change  of  invest- 
ment, the  amount  so  held  at  the  date  of  the  report,  the  date 
and  description  of  each  order  directing  payment  and  the  dates 
aud  amounts  of  payments  thereunder  and  to  whom  made.  Every 
officer,  or  bank  or  trust  company  mentioned  in  this  section,  shall 
furnish  any  additional  report  to  the  comptroller  or  to  the  court 
at  such  time  and  in  sucn  detail  as  may  be  required. 
Am'd  by  L.  1882,  ch.  651;  L.  1917,  ch.  731,  in  effect  Sept.  1,  1917. 

[I J  8  and  9,  L.  1892,  ch.  051,  do  not  amend  the  Code  of  Civ. 
Proc,  but  relate  to  same  subject  as  the  Code  section  amended  by 
that  act,  and  are  inserted  here  for  convenience  of  attorneys. 

f  8.  The  comptroller  is  authorized  to  employ  euch  special  clerk 
or  clerks  as  he  may  deem  necessary,  to  carry  out  the  provisions 
of  this  act;  and  he  shall  cause  an  examination  of  the  accounts 
of  the  officers  referred  to  in  this  act  to  be  made  at  least  once  in 
each  year,  and  shall  enforce  the  provisions  thereof. 

I  9.  Whenever  any  sum  of  money,  paid  into  court,  shall  have 
remained  in  the  hands  of  any  county  treasurer,  or  of  the  cham- 
berlain of  the  city  of  New  York,  for  the  period  of  twenty  years, 
it  shall  be  paid  over  by  such  officer  with  all  accumulations  of 
interest  thereon,  after  deducting  his  legal  fees,  to  the  treasurer 
of  the  state  of  New  York.  The  said  treasurer  shall  pay  such  sum 
to  the  owner  or  owners  thereof  upon  the  presentation  to  him  of 
the  warrant  of  the  comptroller  therefor.  The  comptroller  shall 
draw  his  warrant  for  such  sum  upon  the  presentation  to  him  of 
an  order  of  the  court  made  in  accordance  with  section  seven  hun- 
dred and  fifty-one  of  the  Code  of  Civil  Procedure  and  upon  due 
notice  to  said  comptroller.] 

{   75-#.  Thene    provlnlona   applicable   In    New  York   to   the 
chamberlain.  # 

Each  provision  of  this  title,  relating  to  a  county  treasurer, 
applies  to  the  chamberlain  of  the  city  of  New  York,  with  respect 
to  money  paid  into  court,  in  an  action  triable  in  the  city  and 
county  of  New  York,  or  with  respect  to  money,  or  a  bond,  mort- 
gage or  other  security,  or  public  stock,  representing  money  paid 
into  court;  except  where  special  provision,  with  respect  to  the 
same,  is  otherwise  made  by  law. 
15  160 
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TITLfl  IV. 

Proceedings  upon  the  death  or  disability  of  a  party  or  the 

transfer  of  his  Interest. 

Sec.  766.  Action;  when  not  to  abate. 

766.  Proceeding!  upon  transfer  of  Interest,  or  devolution  of  liability. 

767.  Id. ;  when  sole  party  dies  and  action  survives. 

768.  Id.;  when  one  of  several  parties  dies. 

769.  760.  Id.;  when  part  of  cause  of  action  survives. 

761.  When  court  may  order  action  abated. 

762.  Special  cases  excepted. 

768.  Death  of  party  after  verdict,  etc. 
764.  Action  for  a  wrong  not  to  abate  after  verdict,  etc 
766.  No  verdict,  etc.,  can  be  taken  after  a  party's  death. 
766.  Death,  etc.,  of  public  officer  or  trustee. 


|  755.  [Am'd,  1881.]     Action)  when  not  to  abate. 

An  action  does  not  abate  by  any  event,  if  the  cause  of  action 
survives  or  continues.  A  special  proceeding  doeB  not  abate  by 
any  event,  if  the  right  to  the  relief  sought  in  such  special  pro- 
ceeding survives  or  continues,  but  this  provision  as  to  special 
proceeding  applies  only  to  cases  where  a  party  dies  after  this 
act  takes  effect. 

Ii.  1891,  ch.  284. 


|  756.  Proceeding:*  npon  transfer  of  Interest,  or  devoln* 
tlon  of  liability. 

In  case  of  a  transfer  of  interest,  or  devolution  of  liability,  the 
action  may  be  continued,  by  or  against  the  original  party;  unless 
the  court  directs  the  person,  to  whom  the  interest  is  transferred, 
or  upon  whom  the  liability  is  devolved,  to  be  substituted  in  the 
action,  or  joined  with  the  original  party,  as  the  case  requires; 

Oo.  Proc.,  |  121,  the  third  sentence. 


{  757.    [Am'd,  1879,   1891.]    Id.|  when  aole  party  dies)  aa« 
action  survive*. 

In  case  of  the  death  of  a  sole  plaintiff  or  a  sole  defendant,  it 
the  cause  of  action  survives  or  continues,  the  court  must,  upon 
a  motion,  allow  or  compel  the  action  to  be  continued,  by  or 
against  his  representative  or  successor  in  interest.  In  case  of 
the  death  of  a  sole  party  to  a  special  proceeding  after  this  act 
takes  effect,  if  the  right  to  the  relief  sought  in  such  proceeding 
survives  or  continues,  the  court  must,  upon  a  motion,  allow  of 
compel  such  proceeding  to  be  continued  by  or  against  his  repre- 
sentative or  successor  In  interest.    This  provision  as  to  a  special 
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proceeding  does  not  apply  where  provision  for  such  continuance 
has  been  otherwise  made  by  law. 

L.   U91,  ch.   2S4.      See  2  R.   S.   448,  |  2. 

f   758.   [Am'd,   1877*]      Id.;   when   one   of   several   parties 
dies. 

In  case  of  the  death  of  one  of  two  or  more  plaintiffs,  or  one 
of  two  or  more  defendants,  if  the  entire  cause  of  action  survives 
to  or  against  the  others,  the  action  may  proceed  in  favor  of  or 
against  the  survivors.  But  the  estate  of  a  person  or  party 
jointly  liable  upon  contract  with  others  shall  not  be  discharged 
by  his  death,  and  the  court  may  make  an  order  to  bring  in  the 
proper  representative  of  the  decedent,  when  it  is  necessary  so 
to  do,  for  the  proper  disposition  of  the  matter;  and,  where  the 
liability  is  several  *as  well  as  joint,  may  order  a  severance  of 
the  action  so  that  it  may  proceed  separately  against  the  repre- 
sentative of  tLe  decedent,  and  against  the  surviving  defendant 
or  defendants. 

3  TL  S.  386,  S  '  (2  Edm.  401). 


|  759.  Id.  |  when  part  of  cause  of  action  survives. 

In  case  of  the  death  of  one  of  two  or  more  plaintiffs,  or  one 
of  two  or  more  defendants,  if  part  only  of  the  cause  of  action, 
or  part  or  some  of  two  or  more  distinct  causes  of  action,  sur- 
vives to  or  against  the  others,  the  action  may  proceed,  without 
bringing  in  the  successor  to  the  rights  or  liabilities  of  the 
deceased  party;  and  the  judgment  shall  not  affect  him,  or  his 
interest  in  the  subject  of  the  action.  But  where  it  appears 
proper  so  to  do,  the  court  may  require  or  compel  the  successor, 
or  a  person  who  claims  to  be  the  successor,  to  be  brought  in 
as  a  party,  upon  his  own  application  or  upon  the  application  of 
a  party  to  the  action. 

Substitnte  for  2  R.  S.  184,  185,  portions  of  H  108,  109,  115,  117,  120,  and 

1 21. 


f  760.  [Am'd,  1879.]     The  same. 

In  a  case  specified  in  the  foregoing  sections  of  this  title,  where 
auch  a  person  applies  in  his  own  behalf,  the  court  may  direct 
that  he  be  made  a  party,  by  amendment  of  the  pleadings,  or 
otherwise  as  the  case  requires.  Where  an  application  is  made 
by  the  plaintiff,  to  bring  in  such  a  person  as  defendant,  the 
court  may  direct  that  a  supplemental  summons  issue,  and  that 
supplemental  pleadings  be  made.  Where  an  application  is 
made  by  a  defendant  to  bring  in  such  a  person,  the  court  may, 
and  where  the  protection  of  the  applicant's  rights  requires  it, 
must,  permit  the  defendant  to  commence  a  cross  action  for  that 
purpose.  The  cross  action  mnst  be  brought  in  the  same  court, 
unless  the  order  otherwise  specially  directs.  If  it  directs  that 
the  action  be  commenced  in  another  court,  the  latter  court  may, 
by  order  at  any  time  after  the  cross  action  is  commenced,  remove 
to  itself  the  original  action,  with  like  effect  as  if  it  had  been 
brought  therein.    Unless  the  court  otherwise  directs,  the  original 
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action  and  the  cross  action  must  be  tried,  and  judgment  rendered 
therein,  as  if  they  were  one  action. 

Id.  (2  Edm.  191). 

f  761.  When  court  may  order  action  abated. 

At  any  time  after  the  death  of  the  plaintiff,  or  after  the  mar- 
riage of  the  plaintiff,  where  it  affects  the  rights  of  either  party, 
the  court  may,  in  its  discretion,  upon  notice  to  such  persons  as 
it  directs,  and  upon  the  application  of  the  adverse  party,  or  of 
a  person  whose  interest  is  affected,  direct  that  the  action  abate, 
unless  it  is  continued  by  the  proper  parties,  within  a  time  speci- 
fied in  the  order,  not  less  than  six  months,  nor  more  than  one 
year,  after  the  granting  thereof. 

Co.  Proc,  i  121,  fifth  sentence,  am'd.     See  §  1736. 

|  702.  Special  ca«e«  excepted. 

The  foregoing  provisions  of  this  title  do  not  apply  to  a  case, 
where  special  provision  is  otherwise  made  by  law. 

f  768.  Death  of  party  after  verdict,  etc. 

If  either  party  to  an  action  dies,  after  an  accepted  offer  to 
allow  judgment  to  be  taken,  or  after  a  verdict,  report,  or  decision, 
or  an  interlocutory  judgment,  but  before  final  judgment  is 
entered,  the  court  must  enter  final  judgment,  in  the  names  of  the 
■original  parties;  unless  the  offer,  verdict,  report,  or  decision,  or 
the  interlocutory  judgment,  is  set  aside. 

2  R.  S.  387,  |  4,  am'd. 

i  764.  [Am'd,  ]»04.]  Action  for  a  wronf  not  to  abate  after 
verdict,  etc. 

An  action  commenced  by  a  father  to  recover  damages  for  the 

seduction  of  his  minor  daughter  does  not  abate  by  his  death, 

but  survives  to  the  mother  of  such  daughter,  who  may  recover 

both  actual  and  exemplary  damages  therein  to  the  same  extent 

as  though  the  original  party  plaintiff  had  lived.     After  verdict, 

report  or  decision  in  an  action  to  recover  damages  for  a  personal 

injury,  the  action  does  not  abate  by  the  death  of  a  party,  but 

the  subsequent  proceedings  are  the  same  as  in  a  case  where  the 

i*ause  of  action   survives.     And  in  case  said  verdict,   report  or 

decision  is  reversed  upon  questions  of  law  only,  said  action  does 

not  abate  by  the  death  of  the  party  against  whom  the  same  was 

rendered. 

L.  1004,  cb.  379.     In  effect  Sept.  1,  1004. 

|  766.  No  verdict,  etc.,  can  be  taken  after  a  party's  death. 

This  title  does  not  authorize  the  entry  of  a  judgment  against 
a  party,  who  dies  before  a  verdict,  report,  or  decision  is  actually 
rendered  against  him.  In  that  case,  the  verdict,  report,  cr  de- 
cision is  absolutely  void. 

2  R.  S.  387.  f  5  (2  Edm.  402),  am'd. 

|  766.  Death,  etc.,  of  public  officer  or  trustee. 

Where  an  action  or  special  proceeding  is  authorized  or  directed 
by  law,  to  be  brought  by  or  in  the  name  of  a  public  officer,  or 
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by  a  receiver,  or  other  trustee,  appointed  by  virtue  of  a  statute, 
his  death  or  removal  does  not  abate  the  action  or  special  pro- 
ceeding: but  the  same  may  be  continued  by  his  successor,  who 
must,  upon  his  application,  or  that  of  a  party  interested,  be  sub- 
stituted for  that  purpose,  by  the  order  of  the  court,  a  copy  of 
which  must  be  annexed  to  the  judgment-roll. 

2  R.  S.  888,  §  14;  and  I*  1882,  ch.  295,  §  8  (3  Edm.  674),  consolidated. 
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TITLE  V. 

Motions  and  orders  generally. 

See.  767.  Definition  and  form  of  an  order. 

708.  An  application  for  an  order  la  a  motion. 

769.  Motions  1m  supreme  court;  where  to  be  heard. 

770.  Motions  In  New  York  city. 

771.  In  absence  of  Judge,   motion  may  be  transferred  to  another  Judge. 

772.  773,    What  Judges  may   make  orders  out  of  court,    without  notice. 

774.  Review'  of  order  made  by  a  Judge  of  another  court. 

775.  When  stay  of  proceedings  not  to  exceed  twenty  days. 

776.  Subseuqent  application  for  order  after  denial,  etc.,  of  prior  application. 

777.  Id.;  as  to  application  for  Judgment. 

778.  Penalty  for  violating  last  two  sections. 

779.  Costs  of  a  motion;  how  collected. 

|  767.  [Am»d,  1911,  1912. J    Definition  and  form  of  an  order. 

A  direction  of  a  court  or  judge,  made,  as  prescribed  in  this  act, 
in  an  action  or  special  proceeding,  must  be  in  writing,  unless  other- 
wise specified  in  the  particular  case.  Such  a  direction,  unless  it  is 
contained  in  a  judgment,  is  an  order.  In  determining  a  motion,  the 
court  shall  cause  its  determination,  together  with  a  recital  of  the 
papers  read  on  the  motion  on  either  side  to  be  indorsed  on  or  ap- 
pended to  the  back  of  the  motion  papers  and  shall  sign  the  same  and 
such  indorsement  and  signature  shall  constitute  the  order  of  the 
court;  but  nothing  herein  contained  shall  prevent  the  court,  upon 
the  application  of  either  party,  from  resettling  such  order  in  the 
form  of  the  written  order  heretofore  in  use.  Upon  such  resettle- 
ment of  the  order,  where  the  right  to  appeal  depends  upon  whether 
or  not  such  order  was  made  in  the  exercise  of  discretion,  or  whether 
or  not  the  decision  upon  which  it  is  based  involves  a  question  of 
law,  such  order  ahull  so  state  the  ground  upon  which  it  was  made. 

Co.   Proc,  ft  400,  am'd.      Am'd  by  L.  1911.  ch.  368:  L.  1912.  ch.  66.   in  effect 

Sept.    1.    litl'Z. 

S    7flK.    [Am'd,   1900,   1911.]      An   application    for   an   order 
is  a  motion. 

Such  application  or  motion  must  be  made  to  a  court,  or  to  a 
judge  or  justice  thereof.  When  the  defendants  have  made  de- 
fault in  appearing  in  an  action  or  proceeding,  anjr  application  or 
motion  therein  may  be  made  to  the  court  or  to  a  jud^e  or  justice 
thereof  out  of  court.  Where  any  of  the  defendants  in  an  action 
or  proceedings  have  appeared,  all  motions  or  applications  there- 
after made  in  such  action,  or  proceedings,  except  a  motion  made 
for  an  extension  of  time  on  two  days*  notice  under  rule  twenty- 
four  of  the  general  rules  of  practice  which  may  be  made  to  a 
judge,  and  except  where  it  is  otherwise  authorized  by  law.  must 
be  made  to  the  court,  unless  such  defendants  consent  to  the  mak- 
ing of  such  motion  or  application  to  a  judge  or  justice  out  of 
court.  Except  in  the  first  judicial  department  an  order  which 
is  authorized  by  statute  to  be  made  at  chambers  may  be  made 
by  the  court.  Any  proceeding  which  is  required  by  statute  to 
be  instituted  by  petition  may  also  be  instituted  by  an  affidavit 
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setting  forth  the  matter  which  it  is  required  that  the  petition 
shall  contain,   accompanying  a   notice  of  an  application   for  the 

relief  which  would  properly  be  prayed  for  in  the  petition;  and 

in  like  manner  a  proceeding  which  is  required  by  statute  to  be 
instituted  by  affidavit  may  be  instituted  by  petition.  The  party 
making  a  motion  may,  in  the  notice  thereof,  specify  one  or  more 
kinds  of  relief  in  the  alternative  or  otherwise,  and  tbe  adverse 
party  must,  where  at  least  eight  days'  notice  of  the  motion  shall 
be  given,  at  least  one  day  prior  to  the  time  at  which  the  motion 
is  noticed  to  be  heard,  serve  upon  the  attorney  for  the  moving 
party  copies  of  the  affidavits  and  papers  which  he  expects  to 
read  in  opposition  to  the  motion;  he  may,  at  least  three  days 
prior  to  the  time  at  which  the  motion  is  noticed  to  be  heard, 
serve  upon  the  attorney  for  the  moving  party  a  notice,  with  or 
without  affidavits  or  other  papers  in  support  thereof,  specifying 
any  kind  or  kinds  of  relief  in  the  alternative  or  otherwise  to 
which  he  claims  to  be  entitled  in  the  action  whether  the  relief  so 
asked  for  be  responsive  or  not  to  the  relief  asked  for  by  the 
moving  party.  Upon  the  hearing  of  a  motion  relief  shall  not  be 
denied  to  any  party  because  of  defects  or  insufficiencies  in  the 
moving  papers  which  can  be  cured  upon  the  hearing  or  before 
the  entry  of  the  order  thereon,  but  the  court  or  judge  shall  direct 
that  such  defects  or  insufficiencies  be  cured  or  supplied  forthwith, 
and  shall  proceed  to  hear  and  consider  the  motion,  or  may  direct 
the  motion  to  stand  over  to  be  heard  at  a  subsequent  time  or 
place.  In  either  case  it  may  award  against  the  party  in  whose 
moving  papers  or  application  such  defect  or  insufficiency  appears, 
costs  in  favor  of  the  adverse  party.  Whenever  a  motion  is  made 
to  set  aside  or  vacate  an  order,  judgment  or  decree  or  any  paper 
filed  or  proceeding  taken,  because  of  technical  defects  therein,  or 
because  of  defects  or  insufficiencies  in  the  papers  or  proceedings 
upon  which  it  was  made  or  entered  and  such  defects  or  insuffi- 
ciencies can,  without  prejudice  to  intervening  rights,  be  cured  or 
supplied,  it  shall  be  the  duty  of  the  court  to  direct  upon  the 
hearing  of  such  motion,  that  such  defects  or  insufficiencies  in  the 
order,  judgment  or  decree,  or  in  the  papers  or  proceedings,  be 
cured  or  supplied  nunc  pro  tunc,  awarding  against  the  party  in 
whose  order,  judgment  or  decree,  or  in  whose  papers  or  pro- 
ceedings such  defects  or  insufficiencies  appear,  costs  in  favor  of 
the  adverse  party.  The  pleadings  in  an  action  shall  at  all  times 
when  a  motion  is  made  therein  be  deemed  to  be  before  the  court 
although  not  specifically  referred  to  in  the  notice  of  motion. 

Id.,  |  401,  sobd.  1,  L.  1000,  ch.  147;  I*  1011,  cb.  763,  In  effect  Sept.  1, 
MIL 

]  7*19.  [Am'd,  1879.]  Motions  In  supreme  court;  where 
to  be  beard. 

A  motion,  upon  notice,  in  an  action  in  the  supreme  court  must 
be  made  within  the  Judicial  district  in  which  the  action  is  triable, 
or  in  a  county  adjoining  that  in  which  it  is  triable;  except  that 
where  it  is  triable  in  the  first  judicial  district,*  the  motion  must 
be  made  in  that  district;  and  a  motion  upon  notice,  cannot  bo 
made  in  that  district  in  an  action  triable  elsewhere.  But  this 
section  does  not  apply  to  a  case  where  it  is  specially  prescribed 


*  Tbe  words,  "  tbe  motion  must  be  made  in  that  district,"  omitted  by  error 
in  engrossing. 
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by  law  that  a  motion  may  be  made  in  the  county,  where  the 
applicant,  or  other  person  to  be  affected  thereby,  or  the  attor- 
ney, resides. 

Id.,    |    401,    Bubd.    4,    am'd. 

I   770.   Motions  In  New  York  city. 

In  the  first  judicial  district,  a  motion  which  elsewhere  must  be 
made  in  court,  may  be  made  to  a  judge  out  of  court,  except  for  a 
new  trial  on  the  merits. 

Id.,  subd.  2. 

I  771.  In  absence  of  Judffe,  motion  may  be  transferred 
to  another  judare. 

Where  notice  of  a  motion  is  given,  or  an  order  to  show  cause 
is  returnable,  before  a  judge,  out  of  court,  who,  at  the  time  fixed 
for  the  motion,  is  or  will  be  absent,  or  unable,  for  any  other 
cause,  to  hear  it,  the  motion  may  be  transferred,  by  his  order, 
made  before  or  at  that  time,  or  by  the  written  stipulation  of  the 
attorneys  for  the  parties,  to  another  judge,  before  whom  it  might 
have  been  originally  made. 

Co.    Proc,    |   404,   am'd.     See   I  26,   ante. 

I  772.  [Am'd,  1895.]  What  judges  may  make  orders  out 
of  court,  without  notice. 

Where  an  order,  in  an  action,  may  be  made  by  a  judge  of  the 
court,  out  of  court,  and  without  notice,  and  the  particular  judge 
is  not  specially  designated  by  law,  it  may  be  made  by  any  judge 
of  the  court,  in  any  part  of  the  State;  or,  except  to  stay  proceed- 
ings after  verdict,  report,  or  decision,  by  a  justice  of  the  supreme 
court,  or  by  the  county  judge  of  the  county  where  the  action  is 
triable,  or  in  which  the  attorney  for  the  applicant  resides.  Where 
such  an  order  grants  a  provisional  remedy,  it  can  be  vacated  only 
in  the  mode  specially  prescribed  by  law;  in  any  other  case,  it 
may  be  vacated  or  modified,  without  notice,  by  the  judge  who 
made  it,  or,  upon  notice,  by  him,  or  by  the  court. 

Id.,  8  401.  iubd.  3;  and  Id.,  I  824,  consolidated  and  am'd.  See  ante,  I  241; 
L.    1895,    ch.    946. 

|   773.  The  same. 

The  limitation,  contained  in  the  last  section,  of  the  county- 
judges  who  may  make  an  order,  does  not  apply  to  a  case  where 
it  is  prescribed  in  this  act,  in  general  words,  that  a  particular 
order  may  be  made  by  a  county  judge,  or  by  any  county  judge. 
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774.   [Am'd,   1877.]      Review   of  order,  made  by  a  Judan 
another  court. 


An  order,  made  by  a  judge  of  a  court,  other  than  the  court  in 
which  the  action  is  pending,  may  be  reviewed  in  the  same  man- 
ner, as  if  it  was  made  by  a  judge  of  the  court,  in  which  the 
action  is  pending. 

Co.   Proc.,  |  403,  laat  clause,   am'd.     See  {  327,  ante.     Am'd  by  L.  1877. 
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t   77R.   [Am'd,    1877.]      When    stay   of   proceeding-*    not   to 
exceed   twenty  days. 

An  order  to  stay  proceedings  in  an  action,  for  a  longer  time 
than  twenty  days,  shall  not  be  made  by  a  judge,  out  of  court, 
except  to  stay  proceedings  under  an  order  or  judgment  appealed 
from,  or  where  it  is  made  upon  notice  of  the  application,  to  the 
adverse  party,  or  in  cases  where  special  provision  is  otherwise 
made  by  law. 

Id.,    |  401.  subd.  6.     See  Bale  67. 

5  77«,  Subsequent  application  for  order  after  denial, 
etc.,  of  prior  application. 

If  an  application  for  an  order,  made  to  a  judge  of  the  court, 
or  to  a  county  judge,  is  wholly  or  partly  refused,  or  granted 
conditionally,  or  on  terms;  a  subsequent  application,  in  reference 
to  the  same  matter,  and  in  the  same  stage  of  the  proceedings, 
shall  be  made  only  to  the  same  judge,  or  to  the  court.  If  it  is 
made  to  another  judge,  out  of  court,  an  order  granted  there- 
upon must  be  vacated  by  the  judge  who  made  it;  or,  if  he  is 
absent,  or  otherwise  unable  to  hear  the  application,  by  any  judge 
of  the  court,  upon  proof,  by  affidavit,  of  the  facts. 

2  R.  S.  281.  I  27  i2  Edm.  297) ;  and  Id.  173.  f  8  32.  33  and  34  (2  Bdm. 
1TO). 

1  777.  Id.)  as  to  application  for  judgment. 

Where  an  application  is  made  to  the  court  for  judgment,  it 
cannot  be  withdrawn,  without  the  express  permission  of  the 
court;  and  a  subsequent  application  for  judgment  shall  not  be 
made,  at  a  term  held  by  another  judge,  except  where  the  first 
application  is  so  withdrawn:  or  where  the  directions,  given  there- 
upon, require  an  act  to  be  done,  before  judgment  can  be  ren- 
dered; or  where  the  fact  of  the  former  application  is  stated,  and 
the  proceedings  thereupon,  and  subsequent  thereto,  are  fully  set 
forth,  in  the  papers  upon  which  •  the  application  is  made. 

|  778.  Penalty  for  violating  last  two  sections. 

A  person  making  an  application,  forbidden  by  the  last  two 
sections,  with  knowledge  of  the  previous  application,  shall  be 
punished  by  the  court,  for  a  contempt. 

2  R.   8.   281.    |  28. 

i  770.  [Am'd.  1879,  1882  and  1884.1  Costs  of  a  motion  | 
now  collected. 

Where  costs  of  a  motion,  or  any  other  sum  of  money,  directed 
by  an  order  to  be  paid,  are  not  paid  within  the  time  fixed  for 
that  purpose  by  the  order,  or  if  no  time  is  so  fixed  within  ten 
days  after  the  service  of  a  copy  of  the  order,  an  execution  against 
the  personal  property  only  of  the  party  required  to  pay  the  same, 
may  be  issued  by  any  party  or  person  to  whom  the  said  costs 
or  sum  of  money  is  made  payable  by  said  order,  or  in  case  per- 
mission of  the  court  shall  be  first  obtained  by  any  party  or  per- 
son having  an  interest  in  compelling  payment  thereof,  which 
execution  shall  be  in  the  same  form,  as  nearly  as  may  be,  as 
an  execution  upon  a  judgment,  omitting  the  recitals  and  directions 
relating  to  real  property;  and  all  proceedings  on  the  part  of  the 
party  required  to  pay  the  same,  except  to  review  or  vacate  the 
order,   are  stayed  without  further  direction   of  the  court,   until 
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the  payment  thereof.  But  the  adverse  party  may,  at  his  election, 
waive  the  stay  of  proceedings.  Whore  the  order  directs  that 
the  costs  of  a  motion  abide  the  event  of  the  action,  or  \vhere 
costs  of  a  motion,  awarded  by  an  order,  have  not  been  collected 
when  final  judgment  is  entered,  they  may  be  taxed  as  part  of 
the  costs  of  the  action  or  set  off  against  costs  awarded  to  the- 
adverse  party,  as  the  case  requires.  But  nothing  herein  con- 
tained shall  be  so  construed  as  to  relieve  a  party  or  person 
from  punishment  as  for  contempt  of  court  for  disobedience  to 
an  order  in  any  case  when  the  remedy  of  enforcement  by  such 
proceedings  now  exist. 

£t*e  Code  of  Troc.,  as  am'd  in  1876;  L.  1884,  ch.  181;  |  8233,  post. 
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Miscellaneous  practice  regulations. 

1.  General  regulation*  rfaportlnf  time. 


f.  S-rvi™   ot 

4.  LiricdWiT   ot   boobs  and  papers. 

a.  Gonunl   regain  [in&a  TeapL-eiina;  bonda   and   uudvriak 

•.  Other  mitten. 

ARTICLE    FIBS?. 

General  regulation*  resptcting  time. 
Vt.  780.  x<kUv  at  a 


Jtc*i*C,   after   tin.  "has  e.plteii. ' 
When  tftne  cmnot   tie   eatcnilfxl. 


Hon  of  notice;  how  computed. 

be   eight   darn. 

otherwise  made  by  law,  or  by 
ooiiee  of  ft  motion,  or  of  any 
n   action,    before   n   court  or   ft   judge,    is 
f    personally    served,    be    served    at    least 
time  appointed  for  the  hearing: .unless  the 
of.  or  a  county  judge  of  the  county  where 
r  in   which   the  attorney  for  the  applicant 
ivlt   showing  grounds  therefor,   makes  an 
rfiy  the  Application  should  not  he  granted: 
eels  that  service  thereof,   leas   tban   eight 
nuble,  be  sufficient. 
■t  (Jm.  Bole*  87,  07. 
|  T81.  Han-  time  enlarged,  before   |ti  expiration. 
Where  the  time,  within  which  a  proceeding  in  an  aetion,  after 
its  commencement,   must  tie  taken,   has  begun   to  run,  and   u»s 
not   expired,    it,  niiiy    be    enlarged,    upon    an    affidavit    showing 
grounds   therefor,   by   the   court,    or   by   a   judge   authorized   to 
imke  an   order  in  the  fiction. 
Co.  Phk..  part  ot  |  MS,   am'd. 

I   TSM.  C«PT  ot  pnHiii.it   niiict   be  served, 
lu  a  case  specified  in  the  Inst  two  sections,  the  affidavit,  upon 
which  the  order  was  granted,  or  n  copy  thereof,  must  be  served 
with  ft  copy  of  the  order;  otherwise,  the  order  may  be  disregarded. 
Id. 

|  183.   Relief,  after  time  ban   expired. 

After  the  expiration  of  the  time,  within  which  n  pleading  must 
be  made,  or  nny  oilier  proceeding  in  an  action,  after  its  com- 
mencement, must  be  taken,  the  court,  upon  goo<!  en  use  shown, 
may,  in  its  discretion,  and  upon  such  terms  lis  jusiiee  requires, 
relieve  the  party  from  the  consequences  of  nu  omission  to  do 
the  act,  and  allow  it  to  be  done;  except  as  otherwise  specially 
prescribed  by  law. 
Substitute  for  part  ot  Co.  Proc,,  |  IT*. 
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2  784.  When   time   cannot  be  extended. 

A  court,  or  a  judge,  is  not  authorized  to  extend  the  time, 
filed  by  law,  within  which  to  commence  an  action;  or  to  take 
an  appeal;  or  to  apply  to  continue  an  action,  where  a  party 
thereto  has  died,  or  has  incurred  a  disability;  or  the  time  fixed 
by  the  court,  within  which  a  supplemental  complaint  must  be 
made,  in  order  to  continue  an  action;  or  an  action  is  to  abate, 
unless  it  is  continued  by  the  proper  parties.  A  court,  or  a  judge, 
cannot  allow  either  of  those  acts  to  be  done,  after  the  expiration 
of  the  time  fixed  by  law,  or  by  the  order,  as  the  case  may  be, 
for  doing  it;  except  in  a  case  specified  in  the  next  section. 
See  Go.   Proc.,   ft  406. 

S   785.   [Am'd,   1877.]      Qualification   of  last   section. 

Where  a  party  entitled  to  appeal  from  a  judgment  or  order, 
or  to  move  to  set  aside  a  final  judgment  for  error  in  fact,  dies 
either  before  or  after  this  chapter  takes  effect,  and  before  the 
expiration  of  the  time  within  which  the  appeal  may  be  taken,  or 
the  motion  made,  the  court  may  allow  the  appeal  to  be  taken,  or 
the  motion  to  be  made,  by  the  heir,  devisee,  or  personal  repre- 
sentative of  the  decedent,  at  any  time  within  four  months  after 
his  death. 

5  780.   Orders  In  certain  actions  \  how  published. 

Where  an  action  is  brought  for  the  collective  benefit  of  the 
creditors  of  a  person,  or  of  an  estate,  or  for  the  benefit  of  a 
person  or  persons,  other  than  the  plaintiff,  who  will  come  in  and 
contribute  to  the  expense  of  the  action,  notice  of  a  direction 
of  the  court,  contained  in  a  judgment  or  order,  requiring  the 
creditors,  or  other  person  or  persons  to  exhibit  their  demands, 
or  otherwise  to  come  in,  must  be  published,  once  in  each  week, 
for  at  least  three  successive  weeks,  and  as  much  longer  as  the 
court  directs,  in  the  newspaper,  published  at  Albany,  in  which 
legal  notices  are  required  to  be  published,  and  in  a  newspaper, 
published  in  the  county  where  the  act  is  required  to  be  done. 

2  B.   S.  188,   S  108  (2  Edm.   100). 

\  787.   Time  for  publication  of  notice}  how  computed. 

The  period  of  publication  of  a  legal  notice,  in  an  action  or 
special  proceeding,  brought  in  a  court,  either  of  record  or  not 
of  record,  or  before  a  judge  of  such  a  court,  must  be  computed, 
so  as  to  exclude  the  first  day  of  publication,  and  include  the 
day,  on  which  the  act  or  event,  of  which  notice  is  given,  is  to 
happen,  or  which  completes  the  full  period  of  publication. 

Co.    Proc,    8   425. 

I  T88.   [Repealed,  1892,  ch.  677.] 
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ARTICLE  SECOND. 

Preferred  and  deferred  cause*. 

sac.  780.  Preference  of  certain  action*  by  the  peopl 

790.  Id.;  of  criminal  actions. 

791.  Id.;  among  civil  actions. 

792.  Id.;  in  nuindamui  or  prohibition. 
798.  When  an  order  1b  necessary. 
704-5.  IKepealeu.J 

f  78».  Preference  of  certain  actions  by  the  people. 

A  trial,  motion,  appeal,  or  hearing,  in  an  action  by  the  people 
co  recover  money,  funds,  credits,  or  other  property,  held  or  owned 
by  the  State,  or  held  or  owned,  officially  or  otherwise,  for,  or 
in  behalf  of,  a  public  or  governmental  interest,  by  a  municipal 
or  other  public  corporation,  or  by  a  board,  officer,  custodian, 
agency  or  agent  of  the  State,  or  of  a  city,  county,  town,  village, 
or  other  division,  subdivision,  department,  or  portion  of  the 
State,  which  the  defendant  has,  without  right,  obtained,  re* 
ceived,  converted,  or  disposed  of;  or  to  recover  damages,  or  other 
compensation,  for  so  obtaining,  receiving,  paying,  converting,  or 
disposing  of  the  same;  or  the  aiding  or  a  hotting  tnereor;  is 
entitled,  on  the  application  of  the  attorney -general,  to  a  prefer- 
ence over  any  other  business,  at  a  term  or  sitting  of  any'  court 
>f  the  State,  irrespective  of  Its  place  upon  the  calendar. 
L.   1876,  eh.  49,  f  5. 

{  TPO.  let. |  of  criminal  actions. 

A  criminal  action,  including  an  appeal  or  other  proceeding  in 
a  criminal  cause,  is  entitled,  under  the  direction  of  the  court, 
to  preference  in  the  trial  or  hearing  thereof,  over  all  civil  actions 
ana  special  proceedings,  except  as  prescribed  in  the  last  section. 

See  poat,  »  1041,  1774. 

I  791.  [Am'd,  1877,  1879,  1882,  1887,  1898,  1899,  1900,  1902, 
190C]     Id.}  Among  civil  actions. 

Civi1  causes  are  entitled  to  preference  among  themselves,  In 
the  trial  or  hearing  thereof,  in  the  following  order,  next  after  the 
causes  specified  in  the  last  section  but  one: 

1,  [Am'd,  2879,  1898,  19W*.]  An  act  on  or  special  proceeding 
brouglit  by  or  against  the  people  of  the  state,  or  brought  by  the 
people  of  the  state  on  the  relation  of  a  party,  or  brought  by  or 
against  any  state  officer  or  board  of  state  ofllcrrs  as  such;  wnere 
the  attorney  of  the  said  people,  state  officer  or  board  of  state  offi- 
cers or  attorney  for  the  plaintiffs  in  such  action  or  special  proceed- 
iir ,'  has  given  notice,  at  the  time  of  the  service  or  the  notice  of 
I  rial  or  argument,  or  the  particular  day  in  the  term  at  which  he 
will  move  it.  If  the  action  or  special  proceeding  is  not  moved  by 
?:iid  attorney  for  trial  or  argument  on  that  day,  or  as  soon  there- 
after in  the  same  term  as  the  court  can  hear  it,  the  other 
party  may  then  move  the  trial  or  argument;  otherwise  it  shall 
not  be  moved  out  of  its  order  at  that  term  except  by  the  special 

order  of  the  court. 

I*.  1898.  eb.   136;   L.   1906.  ch.   51.    In  effect  Sept.   1,   1900. 

2.  [Am'd,  1882,  1898.]  An  action  or  special  proceeding  in 
which  The  City  of  New  York,  or  a  board  of  officers,  exercising 
powers  conferred  by  a  statute  for  the  protection  of  public  health 


179 


pRKv'DANDDKr>:i!ni:n 


3.  In  the  court  of  appeals  or  the  supreme  coilrt,  itt>  appeal 
lakeu  by  either  party,  in  an  action  or  special  proceeding  other 
than   :is   suecilied   in   subdivision    tii-nt.nf    ihis   Kivliou,    wbtire    the 

fieojile  ot  lilu  Sditc,  or  a  hoard  '.f  Slnio  oilicuis,  are  pule  par- 
ies, .,]■  »  Siiilc  ...Hi. ■...>!■  i'i  w.le.  [.jiriv.  [hli.ii 1 1  i rt  ..r  defendant. 
3a.  lAild.-d.  iNlili.]  l„  the  cc.iilt  of  appeals  ui-  tliw  -sii|ir*-ini> 
court,  nn  appeal  taken  by  either  jjnrty  iu  no  action  nr  k|il-i;im1  pro- 
ceeding from  n  judgment  or  order  declaring  n  legislative  enact- 
incut  unconstitutional,  is  (-milled  on  motion  of  the  appellant,  lo.  a 
preference  over  any  Imsines*  IrreKpeciive  of  its  lilrtce  upon  the 
calendar,  except  (is  to  preferences  provided  fur  in  sections  seven 
hundred  eight  v-nine,  seven  hundred  ninety  and  the  preceding 
subdivisions  of  this  section. 
L.  IBM.  rii.  jks.    In  effect  Sept.  t,  19W. 

4.  Iu  the  court  of  unpen!*,  an  action,  a  party  to  which  lias 
died.  pending  the  act  inn,  where  tlie  pendency  of  the  action  pre- 
vents a  final  settlement  of  the  estate  of  the  deceased  part]". 

5.  [Am'd,  1SOB,  immi,  moo,  lftOG.]  In  any  court,  an  action 
or  spec-iul  proceeding  in  which  an  ■  I  I  '.  iukfrator,  nr 
testamentary  trustee,  or  an  infant             b             at  f  tuihj  fur  ihe 

support  and   maintenance  of  an   Infant,    .r  a    r Iv«r  appended 

by  the  court,  or  by  the  comptr"lie 

States,  or  a  trustee  izi  bauUrupIc;  .  oi-  ji  ■."■iic!';i]  ;is.-k-iu-e  f..r  the 

benefit  of  creditors,  or  the  cnbltliiti f  a    luimtii-  .-r  mi    idiot,  or 

a  creditor  of  n  deceased  insolverd  -Kl  ■[■  t-  suing  for  the  .benefit 
of  hinisclf  and  oilier  creditors  in i crc-d eil  in  the  estate  or  prop- 
erty of  such  deceased  debtor  where  a  rinlil  of  nction  is  given  by 
express  provision  of  law,  is  the  sole  pl.iiiitin  ..r  -  .!.■  d>-f>-:id.iiit : 
an   action   or  special    proceeding    for   '  -u    oT,   or   an 

adjudication  upon  or  to  riclerniiiic  li.c  \tiii<l>i>  of  t!ie  probate  of 
a  will,  in  which  the  administrator,  with  the  wHl  annexed,  or  the 
executor  of  the  will  is  Joined,  as  plaintiff  or  defendant,  with  ohe 
or  more  oilier  parties,  and  on  appeal  from  the  Judgments  or 
decision  in  tiny  of  the  foregoing  actions  or  proceedings  and  in 
the  court  of  appeals  ov  the  supreme,  court,  an  appeal  from  [lie 
decree  or  decision  of  n  surrogate's  court,  determining  a  will  to 
be  valid  anil  admitting  it  to  probate,  or  determining  (in  instru- 
ment offered  for  probate  as  a  will  to  he  invalid  or  not  entitled 
to  probate  as  such,  or  granting  general  letters  of  administration 
or  diverting  the  dhdcihiiMnn  of  a  fond  or  payment  of  money  hj 
an  executor  or  an  administrator  In  pursuance  of  nn  order  or  de- 
cree made  on  an  intermediate,  final  or  juriiH.il  accounting;  or 
otherwise  by  an  administrator  or  an  executor. 
L.   1«99.  cb.  OSS;  L.  1900,  eh.  1*4;  L    190S.  cb.  B.    In  f*rt  Sept.  1,  1*08. 
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judge  thereof,  that  she  has  no  sufficient  means  of  support  aside 
from  the_  estate  in  controversy,  an  action  for  the  partition  of  real 
property," 

7.  tAm'd,  1882.]  An  action  against  a  corporation  or  joint-stock 
association,  issuing  bank  notes  or  any  kind  of  paper  credits*  to 
circulate  as  money;  or  by  or  against  a  receiver  of  such  a  corpora- 
tion or  association;  an  action  in  which  a  county  or  town  is  sole 
plaintiff  or  defendant. 

8.  [AmM,  1879.  J  An  action  against  a  corporation,  founded  upon 
a  note  or  other  evidence  of  debt  for  the  absolute  payment  of 
money.  An  action  upon  an  undertaking  given  upon  an  appeal  to 
the  court  of  appeals  or  to  stay  the  execution  on  an  appeal  to  the 

court  of.  appeals.  ^  ^ 

<>.  [Am'ti,  i88T.]  In  an  action  against  a  sheriff,  in  his  official 
eapacitv,  or  an  action  by  a  sheriff  or  late  sheriff,  to  recover  for 
a  breach  of  the  obligation  of  a  bond  or  bonds,  or  an  instrument 
or  instruments  of  indemnity,  or  an  undertaking  or  undertakings 
given  to  him  in  his  official  capacity. 

10.  A  cause  entitled  to  preference,  by  the  general  rules  of  prac- 
tice  or  br  the  special  order  of  the  court,  in  the  particular  case. 

11,  [Arfded,  1808.]     in  any  court  an  action  for  libel  or  slander. 

U 1M8.  «*.  1*.   In  effect  sept,  i,  1896. 

X2.  [Aadod,  18©©.]  In  the  court  of  appeals,  all  appeals  from 
judgments  of  affirmance  rendered  by  the  appellate  division  of  the 
■nprehie  court  in  cases  enumerated  in.  subdivision  two  of,  section 
one  hundred  and  nihety-orie  of  this  act,  where  the  deciFion  <<f 
the  appellate  division  has  been  upanimous  and  an  appeal  tyas 
beep  taken  or  allowed  as  in  said  subdivision  of  said  section 
provided. 

L.  IBM,  ch.  ate.    In  effect  Sept.  1, 1890. 

13.  [Added.  lJXMJ.l     An  action  for  absolute  divorce  in  which 
an  order  has  been  made  granting  temporary  alimony. 
L,  190&,  ch.  J»7.    In  effect    Sept.   1,  100&. 

Where  an  issue  of  law  and  an  issue  of  fact,  or  two  or  more 
other  <iuestiohs  of  different  natures,  come  before  the  same  term 
of  die  court  for  trial  or  hearing,  the  preference  given  by  thin 
section  affects  only  the  order  in  which  the  issues  or  questions 
of  the  same  nature  are  to  be  disposed  of. 

f  792.  [Am'd,  1895.  J    Id.;  in  mandamus  or  prohibition. 

Where  a  writ  of  mandamus  or  of  prohibition  has  been  issued 
from  the  appellate  division  of  the  supreme  court,  to  a  special 
term,  or  a  judge  of  the  same  court,  the  cause  may,  in  the  discre- 
tion of  the  court,  or,  where  an  appeal  is  taken  therein  to  the 
court  of  appeals,  in  the  discretion  of  that  court,  be  preferred  over 
any  of  the  causes  specified  in  the  last  section. 

L.  1895,  Ch.  946. 

|  70S.  [Am'd,  1805,  1898,  1900,  1904,  1915.]  Where  an 
order  la  necenanry. 

Where  the  right  to  a  preference  depends  upon  facts  which  do 
not  appear  in  the  pleadings  or  other  papers  upon  which  the  cause 
is  to  be  tried  or  heard,  the  party  desiring  a  preference  must  pro- 
cure an  order  therefor  from  the  court,  or  a  judge  thereof,  upon 
notice  to  the  adverse  party.  A  copy  of  the  order  must  be  served 
with  or  before  the  notice  of  trial  or  argument.    Such  an  order  is  not 
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appealable,  but  it  may  be  vacated  by  the  judge  or  judges  holding 
the  term  at  which  the  preferred  cause  is  noticed  for  trial  or  hear- 
ing, or  by  such  other  justice,  or  at  such  other  term  of  court,  or 
at  such  other  time  as  shall  be  prescribed  by  the  general  or  special 
rules  of  practice.  But  a  preliminary  order  is  not  requisite  in  a 
case  embraced  within  subdivision  first  or  second  of  the  last  sec- 
tion but  one,  and  the  order  in  a  cose  embraced  within  subdivision 
six  thereof  may  be  made  ex  parte,  and  is  epnclusive.  Where  no 
order  is  required,  a  claim  for  preference,  specifying  the  provision 
of  law  under  which  the  claim  is  made,  may  be  inserted  in  the 
note  of  issue  to  be  filed  with  the  clerk,  and  it  shall  then  be  the 
duty  of  such  clerk  to  place  such  cause  in  its  proper  place  among 
the  preferred  causes  at  the  head  of  the  calendar;  except  that  in 
the  counties  of  New  York,  Bronx,  Kings,  Queens  and  Erie,  and 
the  seventh  judicial  district,  no  action  or  special  proceeding  shall 
be  placed  as  a  preferred  cause  upon  the  calendar  of  any  circuit 
court  or  trial  term  or  special  term  of  any  court  as  herein  pro- 
vided, but  the  party  desiring  a  preference  of  any  cause  shall 
serve  upon  the  opposite  party,  with  his  notice  of  trial,  a  notice 
that  an  application  will  be  made  to  the  court  at  the  opening 
thereof,  or  to  such  justice  or  other  term  of  court  or  at  such  other 
time  as  shall  be  prescribed  by  the  general  or  special  rules  of 
practice,  for  leave  to  move  the  same  as  a  preferred  cause,  and  if 
the  right  to  a  preference  depends  upon  facts  which  do  not  ap- 
pear in  the  pleadings  or  other  papers  upon  which  the  case  is  to  be 
tried  the  notice  must  be  accompanied  by  an  affidavit  showing 
such  facts.  In  said  counties  of  New  York,  Bronx,  Kings,  Queens 
and  Erie  and  in  the  seventh  judicial  district,  the  application  for 
a  preference  shall  be  made  at  the  opening  of  the  court,  or  to  such 
Justices  or  other  term  of  court,  or  at  such  other  time  as  shall 
be  prescribed  by  the  general  or  special  rules  of  practice,  and  if  it 
shall  appear  that  the  cause  is  entitled  to  a  preference  and  .is  in- 
tended to  be  moved  for  trial  at  or  for  the  term  for  which  the  ap- 
plication is  made,  the  court  or  justice  must  designate  a  day  cer- 
tain, during  that  term,  on  which  day  the  said  cause  shall  then  be 
heard;  if  there  be  two  or  more  causes  so  designated  for  trial  for 
the  same  day,  the  said  causes  shall  be  heard*  in  the  order  of  theii 
date  of  issue. 

Am'd  by  L.   1895,  ch.  410;   L.   1896,  ch.   140;   L.   1900,  eh.   172;   U   1904, 
eta.   173;    L.    1915,   ch.    G33,   In  effect  May   14,    1915. 

I  704.  [Repealed  Jan.  1,  1896;  L.  1805,  ch.  946.] 

f  795.  [Repealed  Jan.  1,  1896;  L.  1895,  ch.  946.] 
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ARTICLES   THIRD. 

Service  of  papers. 

floe.  706.  Paper  may   be   nerved   personally. 

797.  Other    modes    of    Bervlce. 

798.  Doable  time  when  nerved   through  the  post-office. 

799.  When   paper   to  be  werved   on   attorney;   when   service   not   required. 
HOO.  When  service  may   be.   made  on  clerk,    for  mm -real  dent. 

801.  Service    through    branch    pot»t-offlce    In    New    York   city. 

801 -a.  Service    In    certain    actions    when    name    of    deceased    peraon    la 
stated  as  defendant. 

802.  This  article  not  applicable  to  service  of  summons  or  certain  other 

process. 

}  790.   [Am'd,  1888.]      Paper  may  be  served  personally. 

A  notice  or  other  paper  in  an  action  may  be  served  on  a  party 
or  an  attorney,  either  by  delivering  it  to  him  personally,  or  in 
the  manner  prescribed  in  the  next  section.  All  papers  so  served 
or  required  to  be  filed  in  an  action,  shall  be  plainly  and  legibly 
written  or  printed  in  black  ink  upon  durable  paper  of  good 
material,  and,  if  imprinted  by  type-writer,  such  paper  shall  be 
of  linen  quality,  equal  in  weight  to  sixteen  pounds  to  the  double 
cap  ream,  of  seventeen  by  twenty-eight  inches  in  size,  and  ser- 
vice or  filing  of  papers  printed  or  written  upon  such  paper  with 
such  ink  shall  be  deemed  a  compliance  with  the  terms  of  this 
section.  The  transcribed  minutes  of  a  stenographer,  taken  in 
_ny  ci  *il  or  criminal  action,  or  in  any  hearing  or  special  pro- 
ceeding civil  or  criminal,  shall  be  written  or  type-written  on 
paper  of  the  size  hereinafter  specified;  and  all  cases,  briefs,  points 
or  other  papers  required  or  used  on  an  appeal  from  any  judg- 
ment, determination  or  order  of  any  court  or  board  shall  be 
priuted  (*\  hen  required  to  be  printed  by  the  rules  of  any  court) 
on  .paper  of  a  uniform  size,  as  follows:  The  paper  must  be  ten 
and  one-half  inches  by  eight  inches,  and  bound  on  the  edge  of 
the  greatest  length. 
Go.  Proc.,  |  408,  am'd;  L.  1888,  cb.  4M.   SJte  Bole   19. 

f  m.  [Aa'i  1897.]    Other  snedee  ef  service. 

Where  the  service  is  not  personal,  it  majr  be  made  as  follow*: 

1.  Upon  a  party  or  an  attorney,  through  the  post-office,  by  de- 
positing the  paper,  properly  inclosed  in  a  post-paid  wrapper,  in  the 
post-office  or  in  any  post-office  box  regularly  maintained  by  the 
government  of  the  United  States  and  under  the  care  of  the  post- 
office  of  the  party,  or  the  attorney  serving  it,  directed  to  the  person 
to  be  served  at  the  address,  within  the  state,  designated  by  him 
for  that  purpose,  upon  the  preceding  papers  in  the  action;  or, 
where  he  has  not  made  such  a  designation,  at  his  place  of  resi- 
dence, or  the  place  where  he  keeps  an  office,  according  to  the  best 
information  which  can  conveniently  be  obtained  concerning  the 
same. 

2.  Upon  an  attorney,  during  his  absence  from  his  office,  by  leav- 
ing the  paper  with  his  partner  or  clerk  therein,  or  with  a  person 
haying  charge  thereof. 

3.  Upon  an  attorney,  if  there  is  no  person  in  charge  of  his  office, 
and  the  service  is  made  between  six  o'clock  in  the  morning  and 
nine  o'clock  in  the  evening,  either  by  leaving  it,  in  a  conspicuous 
place  in  his  office,  or  by  depositing  it,  inclosed  in  a  sealed  wrapper, 
directed  to  him  in  his  office  letter-box;  or,  if  the  office  is  not  open, 
so  as  to  admit  of  leaving  the  paper  therein,  and  there  is  no  office 
letter-box,  by  leaving  it  at  his  residence,  within  the  state,  with  a 
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4.  Upon  a  party,  by  leaving  the  paner  at  his  residence  within 
tne  state,  between  six  o'clock  in  the  morning  and  nine  o'clock  in 
the  evening,  with  a  person  of  suitable  a$e  and  discretion. 

FnbFtltnt*  for  Co.  Proc.,  ||  409.  410,  411;  U  1897,  ch.  40.  In  effect 
Sept.  1,  1S97. 

}   708     [Am'd,     1009.     1010.]        Time     added     when     nerved 
tfironferh    the   roxt-olBce. 

Where  it  is  proscribed  in  this  act,  or  in  the  general  rules  of 
practice,  that  a  notice  must  be  given,  or  a  paper  must  be  served, 
within  a  specified  time,  before  an  act  is  to  be  done;  or  that  the 
af  verso  party  has  a  specified  time,  after  notice  or  service, 
w  thin  which  to  do  an  act:  if  service  is  made  through  the  post- 
ofUce,  three  days  shall  be  added  to  the  time  specified  except 
that  service  of  notice  of  trisil  may  be  made,  through  the  post- 
office,  not  less  than  sixteen  days  before  the  day  of  trial,  includ- 
ing day  of  service. 

Co.  Proc.,  |  412.  am'd.  Am'd  by  h.  1909.  <*.  423;  U  1910,  cji.  577.  In 
effect  Sept.  1,  1910. 

S  700.  When  paper  to  be  served  on  attorney!  when 
service  not   required. 

Where  a  party  has  appeared,  a  notice  or  other  paper,  required 
to  be  served  in  mi  action,  must  be  served  upon  his  attorney.  If 
a  defendant  has  not  appeared,  service  of  a  uotice  or  other 
paper,  in  the  ordinary  proceedings  in  the  action,  need  not  be 
made  upon  him,  unless  he  is  actually  confined  in  jail,  for  want 
of  bail. 

Id.,   ||  414   and   417.  consolidated. 

S  800.  When  service  may  be  made  on  clerk,  for  non- 
resident. 

Where  n  party  to  an  action,  who  Jins  appeared  in  person, 
resides  without  the  State,  or  his  residence  cannot,  with  reason- 
able diligence,  be  ascertained,  and  he  has  not  designated  an 
address,  within  the  State,  upon  the  preceding  papers,1  serv'ice  of 
a  paper  upon  him  may  be  made,  by  serving  it  on  the  clerk. 

Id.,  I  413. 

|  $01.  Service  through  branch  povt-ofpee  In  New-York; 
city. 

In  the  city  of  New-York,  where  a  paper  is  served,  or  a  return 
js  made,  through  the  post-office,  the  deposit  of  the  package  in 
a  branch  post -office  has  the  same  effect,  as  a  deposit  in  t|ie 
general  or  principal  post-office  of  that  city. 

ft  SOI-n.  [Added.  10OO.]  Service  In  certain  action*  when 
name   of   deceased    person   Is    Mated    a*    defendant.' 

In  case  any  action  or  proceeding  shall  be  brought,  founded  in 
whole  or  in  part  upon  any  transaction  growing  out  of  a  business 
conducted  as  provided  by  subdivision  three  of  section  twenty 
and  section  twenty-one  of  the  partnership  law,  and  the  name  of 
the  deceased^  person  is  stated  as  a  defendant,  the  process  ana 
papers  therein  may  be  served  on  any  person  or  persons  using 
such  name  with  like  effect  as  thouirh  such  person  or  nergons 
had   been  named   as   defendant   by   his  or  their  own   respective 
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names,  and  with  the  sumo  effect  as  though  all  such  persons 
were  served  with  process,  and  the  process  and  all  papers  may 
be  amended  by  substituting  the  name  or  names  of  the  person 
or  persons  using  the  name  of  such  deceased,  and  no  action  or 
proceeding  shall  fail,  abate  or  \*>  in  uuy  manner  hindered  by 
the  name  of  such  deceased  being  so  used. 

Added  by  L.  19T9,  oh.  6.".  Ihrlvntion  —  L.  18X0,  oh.  301,  *  5.  Sw 
note  3   of  notes  of  Hoard   of  Statutory    Consolidation  at   ond  of  ci  dc. 

i  S02.  [Am'd,  1  **>*>.)  Thin  article  not  applicable  to 
service   of  ttmnmonM,    or   certain   otber   procexi*. 

This  article  except  the  last  section  does  not  apply  to  the  ser- 
vice of  a  summons,  or  other  process;  or  of  a  paper  to  bring  a 
party  into  contempt;  or  to  a  case  where  the  mode  of  service  is 
specially  prescribed  by  law. 

Id.,  f  418  ami  part  of  Id..  I  408.  AmM  by  L.  1009.  oh.  05,  §  3.  See 
uote  40   of   uoteu   of   Board   of   Statutory   Consolidation   at  ond  of   cod.-. 
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ARTICLE   FOURTH. 

(See  43   Hun.   9.">.) 

Discovery  of  books  and  papers. 

Sec.  803.  Court    may    direct    dUeorery    of    books,    etc. 

804.  Rule*   to  prescribe  the  cum*?,   etc. 

805.  Petition   for  dlBcovery.    and  order   thereupon. 
80(1.   Oitler.    when    and    by   whom   vacated. 

807.  Proceeding**    upon    the    return   of    the   order. 

H08.   Penalty  lor  disobedience. 

809.  Effect    of   papers,    etc.,    produced. 

1  803.  lAm'd,  1909,  19130  The  court  may  direct  discovery 
of  book*,  et  cetera. 

A  court  of  record,  other  than  a  justices'  court  iu  a  city,  hns 
power  to  compel  a  party  to  an  action  pending  therein,  to  produce 
and  discover,  or  to  give  to  the  other  party,  an  inspection  and 
copy,  or  permission  to  take  a  copy  or  photograph  of  a  book,  docu- 
ment, or  other  paper,  or  to  make  discovery  of  any  article  or 
property,  in  his  possession  or  under  his  control,  relating  to  the 
merits  of  the  action,  or  of  the  defense  therein. 

2  n.  S.  ir.0,  8  21 ,  consolidated  with  (\\  Prcc,  |  388.  Am'd  by  L.  1909. 
ch.  173;  L.  1013,  eh.  8G.     In  effect  Si  pt.  1.  1913. 

g  804.  Rolen   to   prescribe  the  caae«9  etc. 

The  general  rules  of  practice  must  prescribe  the  cases  In  which 
a  discovery  or  inspection  may  be  so  compelled,  and  the  pro- 
ceedings for  that  purpose,  where  the  same  ar.e  not  prescribed  in 
this  act. 

Id.,   |   22,   am'd.    See   Rules  14-16. 

$  80S.   Petition   for  discovery,  and  order  thereupon. 

To  entitle  a  party  to  procure  such  a  discovery  or  inspection, 
lie  must  present  a  petition,  praying  therefor,  and  verified  by 
nffida\  it,  to  the  court,  or  to  a  judge,  authorized  to  make  au 
order  in  the  action;  upon  which  an  order  may  be  made,  directing 
the  party,  against  whom  the  discovery  or  inspection  is  sought, 
to  allow  it,  or,  in  default  thereof,  to  show  cause  before  the 
court,  at  a  time  and  place,  and  upon  a  notice,  therein  specified, 
why  the  prayer  of  the  petition  should  not  be  granted;  and,  if 
necessary  or  proper,  that  his  proceedings  be  stayed  until  the 
hearing  of  the  application,  although  the  stay  exceeds  twenty 
days. 

Id.,    S§    23   and   25. 

J.VOG.   Order,  when  and  by  whom  vacated. 

An  order,  made  as  prescribed  in  the  last  section,  may  be 
vacated,  by  the  judge  who  granted  it,  or  by  the  court,  upon 
satisfactory  proof,  by  affidavit: 

1.  That  it  ought  not  to  have  been  granted,  or  that  it  has  been 
complied  with;  or, 

2.  That  the  party  required  to  make  the  discovery,  or  permit 
the  inspection,  has  not  the  possession  or  control  of  the  book, 
document,  or  other  paper,  directed  to  be  produced  or  inspected. 

Id.,  §  24. 

J  807.   Proceeding?*  npon  the  return  of  the  order. 

Upon  the  return  of  the  order  to  show  cause,  the  court  may 
make  such  an  order,  with  respect  to  the  discovery  or  inspection 
prayed   for,   as   justice  requires.     Where   either   is   directed,   a 
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referee  may  be  appointed  by  the  order,  to  direct  and  superin- 
tend it;  whose  certificate,  unless  set  aside  by  the  court,  is  pre- 
sumptive, and,  except  in  proceedings  for  contempt,  conclusive 
evidence  of  compliance  or  non-compliance  with  the  terms  of  the 
order.  A  fixed  sum,  not  exceed  ing  twenty  dollars,  may  be 
added  to  the  costs  of  the  motion,  for  the  fees  of  the  referee. 
Substitute  for  2  It.  S.  200,  $  26,  and  port  of  Co.  Proc.,  |  888. 

9  808.  Penalty  for  disobedience. 

Where  an  order,  made  as  prescribed  in  the  last  section,  directs 
a  discovery  or  inspection,  the  party  in  whose  bohnlf  it  was 
made,  may,  upon  proof,  by  affidavit,  that  the  adverse  party 
has  failed  to  obey  it,  and  upon  notice  to  him,  apply  to  the  court, 
for  an  order  to  punish  him  for  the  failure.  Upon  the  hearing 
of  the  application,  the  court  may,  upon  the  payment  of  such  a 
sum,  for  the  expenses  of  the  applicant,  as  the  court  fixes,  and 
upon,  compliance  with  such  other  terms,  as  it  deems  just  to 
impose,  permit  the  party  in  default  to  comply  with  the  order 
for  a  discovery  nnd  inspection;  and,  for  that  purpose,  it  may 
direct  that  the  application  to  punish  him  stand  over  to  a  future 
time.  Upon  the  final  hearing  of  the  application  to  punish  the 
party  in  default,  the  court,  in  a  proper  case,  may  direct  that 
his  complaint  be  dismissed,  or  his  answer  or  reply  be  stricken 
out,  and  that  judgment  be  rendered  accordingly;  or  it  niny 
make  an  order,  striking  out  one  or  more  causes  of  action, 
defences,  counterclaims,  or  replies,  interposed  by  him;  or  that 
he  be  debarred  from  maintaining  a  particular  claim  or  defence, 
in  relation  to  which  the  discovery  or  inspection  was  sought. 
Where  the  party  has  failed  to  obey  an  order,  allowing  nn  inspec- 
tion by  the  adverse  party,  and  requiring  him  to  furnish  a  copy, 
or  permit  a  copy  to  be  taken,  the  court  may  also  direct  that  the 
book,  document,  or  other  paper,  be  excluded  from  boing  given 
in  evidence;  or  it  may  punish  the  party  Tor  a  contempt;  or  both. 
Substitute  for  2  R.  8.  200,  |  26,  and  part  of  Co.  Proc.,  f  388. 

9  800.   Effect  of  papers,  etc.,  produced. 

A  book,  document,  or  other  paper,  produced  under  an  order 
made  as  prescribed  in  this  article,  has  the  same  effect,  when 
used  by  the  party  requiring  it,  as  if  it  was  produced  upon  notice, 
according  to  the  practice  of  the  court. 

2  B.   8.   900,  |  27  (2  Edm.  208). 
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article:  fifth. 

General  regulations  respecting  bonds  and  undertakings. 

See.    SIO.  Bonds,    undertakings,    etc.,    must  be  acknowledged. 

Nil.   Puny  iuvtl  not  Join  wlili,uis  sureties;  wkeu  una  surety  Js  sufficient. 
SI 2.  Form    or   bond   or   undertaking;    affidavit   of   sureties;    approval    by 

curt  or  judge, 
si:?.  Wh»n  several  sureties  may  Justify  each  in  a  smaller  sum. 
Si:*-a.   Further  protection  for  undertakings  in  certain  r»»w. 
v       81 1.   NomK   rte.,    to  the  people  or  a  public  affloer  fat  the  basest  of  a 
suitor, 
si.",  ponds,  etc.,  not  affected  by  change  of  parties. 

S1G.  Id.;  to  be  filed. 

• 

|  81 0.  [Am*d,  1877.1  Bonds,  undertaking-*,  etc.,  must  be. 
acknowledged. 

A  bond  or  undertaking,  given  in  an  action  or  special  proceed- 
ing, as  prescribed  in  this  act,  inust  be  acknowledged  or  proved, 
and  cert i tied,  in  like  manner  as  a  deed  to  be  recorded. 

See   Rule   5. 

S  811.  (Am'd,  18f>5.)  Party  need  not  join  with  hii  sure- 
ties;  when    one   surety   Is    sufficient. 

Where  a  provision  of  this  act  requires  a  bond  or  undertaking, 
with  sureties,  to  be  given  by,  or  in  behalf  of,  a  party  or  other 
person,  he  need,  not  join  with  the  sureties  in  the  execution 
thereof,  unless  the  provision  inquires  him  to  execute'  the  same; 
and  the  execution  thereof  by  one  surety  is  sufficient,  although 
the  word  "sureties,"  is  used,  unless  the  provision  expressly  re- 
quires two  or  more  sureties;  and  the  execution  of  any  such  bond 
or  undertaking  by  any  fidelity  or  surety  company-  autnorized  by 
the  laws  of  this  State  to  transact  business,  shall  be  equivalent 
to  the  execution  of  said  bond  or  undertaking  b.v  two  sureties, 
and  such  company,  if  excepted  to,  shall  justify  through  its- officers 
or  attorney  in  the  manner  required  by  law  of  fidelity  arid  surety 
comianies.  Any  such  company  may  execute  any  such  bond  or 
undertaking  as  surety  by  the  hand  of  its  officers,  or  attorney, 
duly  authorized  thereto  by  resolution  of  its  board  of,  directors*  a 
certified  copy  of  which  resolution,  under  the  seal  of  said  com- 
pany,  shall   be  filed   with  each   bond   or  undertaking. 

L.    1S95,   ch.    510. 

f  812.  fAm'd,  1805,  1890,  1901.1  Form  of  bond  or  under- 
taking nflldi*v!t   of  sureties;  approval   by  court  or  judare. 

A  bond  or  undertaking,  executed  by  a  surety  or  sureties,  as 
prescribed  in  this  act,  must  where  two  or  more  persons  execute 
it,  be  joint  and  several  in  form;  and,  except  when  executed  by  a 
fidelity  or  surety  company,  or  when  otherwise  expressly  pre* 
scribed  by  law.  it  must  be  accompanied  with  the  affidavit  of  each 
surety,  subjoined  thereto,  to  the  effect  that  he  is  a  resident  of 
and  a  householder  or  a  freeholder  within  the  state,  and  is  worth 
the  penalty  of  the  bond,  or  twi"e  the  sum  specified  in  the  under- 
taking, over  all  the  debts  and  liabilities  which  he  owes  or  has 
incurred,    and    exclusive    of   property    exempt   by   law   from  levy 
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and  sale  under  an  execution.  A  bond  or  undertaking  given  by  a 
barty  without  a  surety  must  be  accompanied  by  his  affidavit  t:> 
the*  same  effect.  The  bond  or  undertaking,  except  as  otherwise 
expressly  prescribed  by  law,  must  be  approved  by  the  court  be- 
fore which  the  proceeding  is  taken,  or  a  judge  thereof,  or  the 
i" udge  before  whom  the  proceeding  is  taken.  The  approval  must 
►e  endorsed  upon  the  bond  or  undertaking.  The  surety  or  sure- 
ties or  the  representatives  of  any  surety  or  sureties  upon  the 
bond  heretofore  or  hereafter  executed,  of  any  trustee,  committee; 

ftiardiah,  assignee,  receiver,  executor,  administrator  or  othtr 
duoiary,  shall  be  entitled  as  a  matter  of  right  to  be,  and,  shall 
be.  discharged  from  liability  as  hereinafter  provided,  and  to  that 
end  niay  on  notice  to  the  principal  ntlmed  in  such  bond  apply  to 
the  court  that  accepted  such  bond  or  to  the  court  of  which  the 
judge  that  accepted  such  ,bond  was  a>  member  or  to  any  judge 
thereof,  praying  to  be  relieved  from  liability  as  such  surety  or, 
sureties  tor  the  act  or  omission  of  such  principal  occurring  after 
the  date  of  the  order  relieving  audi  surety  or  sureties'  hereinafter 
provided  for  and  that  such  principal,  be  required  to  account  ana 
give  new  sureties^.  Such  notice,  of  such  application  may  be 
served  on  said  principal  personally  withiu  or  without  the  .state; 
or,  not  less  than  five  days  prior  to  tl^e  date  oh  which  such  appli- 
cation is  to  be  inade,  unless  it  satisfactorily  appears  to  the  courtj 
or  a  jddge  ^hereof,  that  personal  notice  cannot  be  giveji  with  tfu^ 
diligence  wjthin  the  state,  in  which  case  notice  inay  be  given 
in  such  manner  as  the  court  or  a  judge  thereof  directs.  Pend- 
ing the  hearing  of  such  application  the  court  or  judge  may  rer 
strain  such  principal  from  acting  except  to  preserve  the  trust 
estate  until  further  order.  Upon  the  ■  hearing  of  such  applica- 
tion if  the  principal  dqes  not  file  a  now  bond  in  the  usual  form 
to  the  satisfaction  of  the  court  or  judge  the  coiirt  or  judge  must 
make  an  order,  requiring  the  principal  to  file  a  new  bond  withiu 
such  reasonable  time  not  exceeding  five  days  as  the  court  or 
judge  in  such  order,  fixes.  If  such  new  bond  shall  be  filed  upon 
such  hearing  or  within  the  time  fixed  by  said  order  the.  court 
or  judge  must  thereupon  make  a  decree  or  order  requiring  the 
principal  to  account  for  all  his  acts  arid  proceedings  to  and  in- 
cluding the  date  of  such  order  and  to  file  such  account  within 
a  time  fixed^nxrt  exceeding  tweqty  days,  and  releasing  the  surety 
or  sureties'  mHkiri£  such  application  from  liability  upon  the  bond 
for  any  act  or  default  of  the  principal  subsequent  to  the  date  or 
such  decree  or  brjlcr.  Ij;  thb  principal  fail  so  to  file  such  new 
bond  within,  the  time  specified,  it,  decree  or  order  must  be  made 
revoking  the  appointment  of  such  principal  or  removing  him 
and.  rdquirifag  him  to  so  account,  and  file  such  account  within 
twenty  days.  If  the  briheiba)  fail  to  file  his  account  as  in  this 
section  protidca  such  surety  or  sureties,  or  representatives 
thereof,  may,  make  and  file  such  account  wiih  like  force  and 
effect  as  t  though  made1  and  filed  by  such  principal,  and  upon 
the  settlement  thereof  credit  shall  be  given  for  all  commissions, 
costs,  disbursements,  and  allowances  to  which  the  principal 
would  be  entitled  were  he  accounting,  and  allowance  shall  be 
made  to  such  surety  or  sureties'  fer  representative  for  the  ex- 
pehae  incurred  in  so  filing  such  account  and  procuring  the  settle- 
ment thereof.  And  after  the  filing  of  an  account  as  required, 
or  jxpriiiittedi  iti  this,  section  the  coiirt  or  jndge  must  upon  the 
petition  or  the  fcrincifcal  or  surety  or  sureties  or  the  representor 
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tires  of  any  such  surety  or  sureties,  issue  an  order  requiring  all 
persons  interested  in  the  estate  or  trust  funds  to  attend  a  set- 
tlement of  such  account  at  a  time  and  place  therein  specified  and 
upon  the  trust  fund  or  estate  being  found  or  made  good  and 
paid  over  or  properly  secured,  the  surety  or  sureties  shall  be  dis- 
charged from  any  and  all  further  liability  and  the  court  or  judge 
shall  settle,  determine  and  enforce  the  rights  and  liabilities  of  all 
parties  to  the  proceedings  in  like  manner  and  to  the  same  extent 
as  in  actions  for  an  accounting  in  the  supreme  court.  And  upon 
demand  made  in  writing  by  the  principal  such  surety  or  sure- 
ties, or  representatives  thereof,  shall  return  any  compensation 
that  has  been  paid  for  the  unexpired  portion  of  such  suretyship. 
L.  1895,  ch.  511;  L.  1809,  ch.  726;  L.  1901,  eta.  524.    In  effect  Sept.  1,  1901. 

f  813.  [Am'd,  1804.]  When  several  sureties  may  Justify 
each  in  a  smaller  sum. 

But  where  the  penalty  of  the  bond,  or  twice  the  sum  specified 
in  the  undertaking  is  five  thousand  dollars  or  upwards,  the  court 
or  judge  may,  in  its  or  his  discretion,  allow  the  sum  in  which 
a  surety  is  required  to  justify  to  be  made  up  by  the  justification 
of  two  or  more  sureties  each  in  a  smaller  sum.  But  in  that  case 
a  surety  cannot  justify,  in  a  sum  less  than  five  thousand  dollars, 
and  when  two  or  more  sureties  are  required  by  law  to  justify, 
the  sa me  person  cannot  so  contribute  to  make  up  the  sum  for 
more  than  one  of  them.  It  shall  be  lawful  for  any  party  of 
whom  a  bond  or  undertaking  is  required  to  agree  with  his  sure- 
ties for  the  deposit  of  any  or  all  moneys  for  which  such  sure- 
ties are  or  may  be  held  responsible  with  a  trust  company  au- 
thorized by  law  to  receive  deposits,  if  such  deposit  is  otherwise 
proper,  and  for  the  safe-keeping  of  any  or  all  other  depositable 
assets  for  which  such  sureties  may  be  held  responsible,  with  a 
safe-deposit  company  authorized  by  law  to  do  business  as  such, 
in  such  a  manner  as  to  prevent  the  withdrawal  of  such  moneys 
and  assets,  or  any  part  thereof,  except  with  the  written  con- 
sent of  such  sureties,  or  an  order  of  the  court  made  on  such 
notice  to  them,  as 'it  may  direct. 

L.   1894,  ch.  200. 

I  813-a.  [Added,  1913.]  Further  protection  for  undertake 
in ir a  In  certain  cases. 

Where  an  undertaking  has  been  or  shall  be  given  in  any 
action  or  proceeding  the  court  may  in  its  discretion,  if  justice  so 
requires,  order  further  or  other  security  to  be  given  in  addition 
to  such  security.  Upon  cause  shown  the  court  may  permit  an 
examination  or  re-examination  of  any  surety  upon  any  such 
undertaking.  Upon  such  examination  or  re-examination,  if  jus- 
tice so  requires,  the  court  may  require  a  new  surety  or  sureties 
to  be  furnished  or  further  or  other  security  to  be  given  in  addi- 
tion to  the  security  already  given.  The  court  may  enforce  such 
order  by  any  disposition  of  the  action  or  proceeding  that  may  be 
proper. 

Added  by  L.  1013,  ch.  85.     In  effect  Sept  1,   1913. 

|  814.  TAm'd,  1895.]  Bonds,  etc.,  to  the  people  or  a  pnbllo 
officer  for  the  benefit  of  a  suitor. 

Where  a  bond  or  undertaking  has  been  given,  as  prescribed 

by  law,  in  the  course  of  an  action  or  a  special  proceeding,  to  the 
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people  or  to  a  public  officer,  for  the  benefit  of  a  party  or  other 
person  interested,  and  provision  is  not  specially  made  by  law 
for  the  prosecution  thereof;  the  party  or  other  person,  so  in- 
terested, may  maintain  an  action  in  his  own  name,  for  a  breach 
of  the  condition  of  the  bond,  or  of  the  terms  of  the  undertaking; 
upon  procuring  an  order,  granting  him  leave  so  to  do.  The 
order  may  tie  node  by  the  court,  in  which  the  action  is  or  was 
pending:  the  city  court  of  the  city  of  New-York,  or  a  county 
court,  if  the  bond  or  undertaking  was  given  in  a  special  pro- 
ceeding, pending  before  a  judge  of  that  court;  or,  in  any  other 
case,  by  the  supreme  court.  Notice  of  the  application  therefor 
must  be  given,  as  directed  by  the  court  or  judge,  to  the  persons 
interested  in  the  disposition  of  the  proceeds. 

L.  1895,  cb.  946. 

I  815.  Bonds,  etc.,  not  affected  by  clmngre  of  pnrtlea. 

A  bond  or  undertaking,  given  in  an  action  or  special  proceed- 
ing, as  prescribed  in  this  act,  continues  in  force,  after  the  sub- 
stitution of  a  new  party  in  place  of  an  original  party,  or  any 
other  change  of  parties;  and  has  thereafter  the  same  force  and 
effect,  as  if  then  given  anew,  in  conformity  to  the  change  of 
parties. 

f  816.  Id.  |  to  be  filed. 

A  bond  ot  undertaking,  required  to  be  given  by  this  act,  must 
be  filed  with  the  clerk  of  the  court;  except  where,  in  a  special 
case,  a  different  disposition  thereof  is  directed  by  the  court,  or 
prescribed  in  this  act. 

Co.   Proc.,  |  423,  am'd.     Sec  Rule  4. 

191 


4§8lf-2b  OTHER   MATTERS.  c.8,t.6,a.  6 

ARTICLE!    SIXTH* 

Sec.  $17.    Consolidating  causes  in  same   court. 

818.  Jd.;   in  different 

819.  Id.;  by  plaintiff. 


818.  fd.;   in  different  courts. 

819.  Id.;  by  plaintiff. 
8EO.    Interpleader  by  order  In  certain  cases. 


S2p-a.  Suit  by   debtor,   demanding  judgment  of  Interpleader. 

$21.  pibmjwal  of  .complaint   for  neglect   to  serve  sununons. 

812.  !<!.;  for  ttfftlect  to,  proceed. 

Sli'l.  Feipned  issues  abolished,   and  ordrr  for  trial  substituted. 

824.  Summons  and  pleadings,  to  be  Hied  within  t«r»n  days  after  service. 

825,  Pnpcrs,,in1  special  proceedings;  where  to  be. filed. 
850.  Publication,  vyhore  jjo  ne^s^nper,  etc.,  In  county. 
827.  Specinl  references   In  ccM-taiu  cases. 

« 

'  i  81 1.  t/onsoiidailnk  caoiei  In  same  court.      .  ,  . , 

Where   kwo  or  more  actions,   in   favor   of   the  came  plaiptiff 

against  the  same  defendant,  fcr  causes  of  action  which  may  be 

joined  »ire  pending  in  the, sam*  court*  tjio  qourt  may,,  in  its  |Us- 

crction,  ny  order,  consolidate  any  or  all  of  them,  into  one  action. 

2  ft.  S.  SS3,   i  33  (2  tiain.   3bS). 

*  i 

|  S18.   Id.  |   in   dlftcrciU    courts. 

Where  one  of  the  actions  is  pending  in  the  supreme  court,  aha* 
another  is  pending,  hi  another  court,  the  supreme  court  may:  bjr 
order,  remove  to  itself  the  action  in  the  other  court,  aMd  con- 
solidate it  with  that  in  the  supreme  court. 

Id.,  5  37. 

i.HiO.   id.}  >y  plaintiff.. 

Where  separate  .potions  are  commenced  against  two  or  more 
joint  and  several  debtors,  in  the  same  court,  and  for  the  same 
cause  of  action,  the  plaintiff  may.  in  any  stage  of  the  proceed- 
ings, consolidate  them  into  one  action. 

Id.,  S  88. 

I   820.  [Ani'd  1894.]   Interpleader  by  order  In  certain 

caien. 

A  defendant  it  gainst  whom  an  action  to  recover  upon  a  con- 
tract, or  an  action  of  ejectment,  or  an  action  to  recover  a  chattel, 
is  .pending,  may,  \ic  any  time  before  answer,  upon  proof,  by  affi- 
davit, tho  '■  a  person,  not  a  party  to  the  action,  makes  a  demand 
against  him  for  the  same  debt  or  property,  without  collusion 
with  him,  apply  to  the  court,  upon  notice  to  that  person  and  the 
adverse  party,  for  nn  order  to  substitute^  hat  person  in  his  place, 
and  to  discharge  him  from  liability  to  either,  on  his  paying  into 
court  the  amount  of  the  debt,  or  delivering  tho  possession  of  the 
property,  or  its  value,  to  such  person  as  the  court  directs;  or 
upon  it  appearing  thai,  the  defendant  disputes,  in  whole  or  in 
part,  the  liability  as  asserted  against  him  by  different  claimants, 
or  that  he  has  some  interest  in  the  subject-matter  of  the  con- 
troversy which  he  desires  to  assert,  his  application  may  be  for 
an  order  joining  the  other  claimant  or  claimants  as  co-defendants 
with  him  in  the  action.  The  court  may,  in  its  discretion,  make 
such  order,  upon  such  terms  as  to  costs  and  payments  into  court 
of  the  amount  of  the  debt,  or  part  thereof,  or  delivery  of  the 
possession  of  the  property,  or  its  value  or  part  thereof,  as  may  be 
just,  and  thereupon  the  entire  controversy  may  be  determined  in 
the  action. 
I*  1894,  en.  240.     See  Banking  Law,  {  116. 
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{  820-«4  .[Added,  1008.]  Suit  by  debtor,  demanding  judg- 
ment of  Interpleader. 

When  any  sum  of  money  shall  be  due  and  payable  under  or 
on  account  of  a  contract,  and  the  whole,  op  any.  part  thereof* 
exceeding  fifty  dollars  in  amount,  shall  be  claimed  or  demanded 
by  adverse  claimants  thereto,  the  debtor  may  bring  suit  in  any 
court  haying  jurisdiction  thereof,  and  of  tJUe  parties*  demanding 
judgment  of  interpleader,  and  that  the  debtor  ibe  permitted  to 
pay  the  amount  of  the  debt  into  court,  and  that  such  debtor 
nnon  .such  payment  into  court  be  discharged  from  any  further 
liability  to  any  of  the  parties  to  the  action.  When  service  of 
the  summons  and  complaint  shall  have  been  made  upon  all  such 
claimants,  the  plaintiff  may  make  application,,  by  petition  or 
upon  affidavits  for  a'n  order  permitting  and  directing  the  plaintiff 
to  pay  the  amount  of  the  debt  into  court,  and  that  the  fclaintifr, 
upon  "the  payment  into  court  of  the  amount  of  the  debt  as  re- 
quired br  the  order,  be  discharged  from  any  further  liability  to 
any  of  the  defendants  in  such  action,  and  the  court,  upon  satis- 
factory proof  by  affidavit  or  otherwise,  as  the  court  may  require, 
of  the  facts  alleged  in  the  complaint,  and  that  the  whole  or  part 
of  the  debt  is  claimed  adversely  by  the  defendants  without  any 
collusion  on  the  part  of  the  plaintiff,  and  that  the  amount  thereof 
is  not  in  dispute  may  make  such  an  order,  upon  such  terms  as 
to  costs  and  disbursements  payable  ont  of  the  money  so  adversely 
claimed  as  to  the  court  may  seem  just,  and  ufron  the  payment 
into  court  of  the  amount  of  such  debt,  and  complying  with  the 
terms  of  such  order,  the  plaintiff  shall  stand  discharged  from  a,ny 
further  liability  to  any  of  the  defendants  in  said  action  upon 
account  of  such  debt,  and  contract.  Notice  of  such  application, 
together  with  copies  of  the  papers  upon  which  the  shnie  is  made, 
shall  be  personally  served  oh  each  of  the  defendants,  at  least 
fire,  and  not  more  than  fifteen  days  before  the  return  dajr  thereof. 

Added.   L.    1908,   ch.     206.     In  effect  Sept.    1,    190ft. 

i   *2i..[Aip*.Pj   If**^']     iiisihiaafii   of  complaint    for   neglect 
to  nerve   ridnuuons. 

Where,  in  an,  action  against  two  or  more  defendants,  the  plain- 
tiff unreasonably  neglects  .to  serve  the  summons  lifron  one  or 
more  of  them,  without  whose  presence,  a  complete  determination 
of  the,  controversy  cannot  be  ha<jl.  tfye  court  may,  in  Us  discretion, 
upon  the  application  ,of  a  defendant,  who  has  appeared  in  tj?e 
action,  dismiss  the  cbtnplalnt  as  against  hiiii,  and  render  judg- 
ment accordingly. 
Substltnte  for  Co.  Proc.,  part  of  8  2^4. 
f    Si22.    [4n*'4t   *9TP0.    Id.;fQr  nesrl«;ct  to  proceed., 

WUere  (lie  plaintiff  unreasonably  neglects  to  proceed  in  the  ac- 
tion,,fi  gainst  the  defendant,  or  one  or.  more  defendants  against 
whopi  a  separate : judgmf nt  .may  be  takon.  the  court  piay  in  its 
discretion.  ,npqn  the  application,  of  the  defendant  or  defendants, 
of  any  yfi  ^iem,  ngajnst,  unborn  he  so  .neglects  to  proceed,  dismiss 
the. complaint  a s  Against  the  moving  party  or  parties,  and  render 
judgment  accordingly. 

|s  82f|.,.tfe4 rrned  issue*  abolished,  and  order  for  trlnt 
•abut  Hated. 

..Feigned  issues  have  been  abolished.     In  a  case  where  neither 
party  can*  as  of  right,  require  a  trial  by  jury  of  an  issue  of  fact 
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arising  upon  the  pleading*,  or  where  a  question  of  fact,  not  in 
issue  upon  the  pleadings,  is  to  be  tried,  an  order  for  the  trial 
thereof  by  a  jury  may  be  made,  stating,  distinctly  and  plainly, 
the  questions  of  fact  to  be  tried.  Such  an  order  is  the  only  au- 
thority necessary  for  the  trial. 
Co.  Proc.,   |  72.     See  Rule  31. 

§  824.    Summons    and    pleading:*,    to    be    II led    within    ten 
day*  after  service. 

The  summons,  and  each  pleading  in  an  action,  must  be  filed 
with  the  clerk,  by  the  party  in  whose  behalf  it  is  served,  within 
ten  days  after  the  service  thereof.  If  the  party  fails  so  to  file  it, 
the  adverse  party,  on  proof  of  the  failure,  is  entitled,  without 
notice,  to  an  order  from  the  judge,  that  it  be  filed  within  a  time 
specified  in  the  order,  or  be  deemed  abandoned. 

Id.,  |  416. 

•  * 

§  825.     Paper*  In  special  proceedings;  where  to  be  filed. 

A  return  or  other  paper  in  a  special  proceeding,  where  no 
other  disposition  thereof  is  prescribed  by  law,  must  be  filed,  and 
an  order  therein  must  be  entered,  with  .the  clerk  of  the  county  in 
which  the  special  proceeding  is  taken,  if  it  is  before  a  county 
officer,  or  a  judge  of  a  court  established  in  a  city;  if  before  a  jus- 
tice of  the  supreme  court,  with  the  clerk  of  a  county  designated 
by  the  justice;  or,  if  no  designation  is  made  by  him,  of  a  county 
where  one  of  the  parties  resides. 
L.   1P47,  ch.  470,   I  20,  am'd. 

|  820.      [Am'd,   1877,   1017.]    Publication,   where   no   news- 
paper, etc.,  In  county  or  city. 

1.  Where  a  notice,  or  other  proceeding,  is  required  by  law  to  be 
published  in  a  newspaper  published  in  a  county,  and  no  news- 
paper is  published  therein,  or  to  be  published  oftener  than  any 
newspaper  is  regularly  published  therein,  the  publication  may  be 
made  in  a  newspaper  of  an  adjoining  county,  except  where  special 
provision  is  otherwise  made  by  law. 

2.  Where  a  notice  or  other  proceeding  is  required  by  law  to  be 

published   in   a   newspaper    in    a   county    which   contains   a   city 

having  no  newspaper,  or  to  be  published  in  a  newspaper  in  such 

city,  the  publication,  if  so  required  to  be  ma'de  in  the  county,  may 

be  made  either  in  the  county  or  in  a  city,  outside  the  county, 

adjoining  such  city  in   which  no  newspaper  is  published;  or,  if 

ro  required   to  be  made  in  the  city  in  which  no  newspaper  is 

published,  the  publication  may  be  made  in  such  adjoining  city 

of  another  county. 

2  R.  S.  nr»2,  |  10.  Am'd  by  L.  1877.  cb.  416;  L.  1017,  ch.  248,  In  effect 
Sept.   1,   1017. 

§   827.    [Am'd,  1877.]    Special   reference*   in   certain  canea. 

Where  a  provision  of  this  act  authorizes  the  court  to  approve 
an  undertaking,  or  the  sureties  thereto;  or  to  make  an  examina- 
tion or  inquiry:  or  to  appoint  an  appraiser,  receiver,  or  trustee; 
it  may  direct  a  reference  to  one  or  more  persons  designated  in  the 
order,  either  to  make  the  approval,  examination,  inquiry  or  ap- 
pointment, or  to  report  the  facts  to  the  court,  for  its  action  there- 
upon. And  where,  according  to  the  practice  of  the  court  of 
chancery,  on  the  31st  day  of  December.  1846,  a  matter  was  refer- 
able to  the  clerk,  or  to  a  master  in  chancery,  a  court  having  au- 
thority to  act  thereupon,  may  direct  a  reference  to  one  or  more 
persons,  designated  in  the  order,  with  the  powers  which  were 
possessed  by  the  clerk,  or  the  master  in  chancery,  except  where 
it  is  otherwise  specially  prescribed  by  law. 

Modelled  upon  first  sentence  of  L.  1R47,  ch.  230,  |  77. 
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CHAPTER  IX. 
Evidence. 

TTTM    I.— General  Bejrnlatloas  respsetlae;  Evidence,  and  the  Competency 
and  Mode  of  Examination  of  a  Wit  new. 

TITLE  II.-  Compelling  the  Attendance  and  Testimony  of  a  Wltaeae. 

TITLE  III.-  Depositions. 

TITLE  IT.— Documentary  Erldeneo. 

TITLE   T.— Mlaeellaneons  ProTislona* 

TITLE  I. 

General  regulations  respecting  evidence,  and  the  competency 
and  mode  of  examination  of  a  witness. 

Article  1.  Competency  of  a  witness;   evidence  in  particular  cases. 
2.  Administration  of  an  oatb  or  affirmation. 

article:  first. 

Competency  of  a  witness;  evidence  in  particular  cases. 

Sec.    828.  No  witness  to  be  excluded  by  reason  of  interest,   etc. 

829.  When  party,  etc.,  cannot  be  examined. 

830.  Testimony   of   party   or  witness   since   deceased   or   insane   or   who, 

being  a  nonresident,   has  departed  from  the  state,   together  with 
all  exhibits  or  documents  proved  during  such  testimony. 

831.  When  husband  and  wife  not  competent  witnesses.     When  competent. 

832.  Conviction  for  crime  not  to  exclude  witness;  how  conviction  proved. 

833.  Clergymen,  etc.,  not  to  disclose  confessions. 

834.  Physician*  not  to  disclose  professional  Information. 

835.  Attorneys  and  counsellors  not  to  disclose  communications. 

836.  Application  of  the  last  three  sections. 

837.  When  witness  not  excused  from  testifying. 

838.  Kvldence  of  party  may  be  rebutted. 
S'ii).  Admission  by  member  of  corporation. 

840.  Seal,  presumptive  evidence  of  consideration. 

841.  Presumption  of  death  in  certain  cases. 

841a.  Testimony  of  surveyor  and  proof  of  standard  of  measurement. 
841b.  Trial  and  bunlen  of  proof  of  contributory  negligence. 
841b.  Recitals  as  to  heirship  In  deeds. 

|  828.   No  witness   to   be  excluded  by  reason   of  Interest, 
etc. 

Except  as  otherwise  specially  prescribed  in  this  title,  a  person 
shall  not  be  excluded  or  excused  from  being:  a  witness,  by  reason 
of  his  or  her  interest  in  the  event  of  an  action  or  special  proceed- 
ing: or  because  he  or  she  is  a  party  thereto:  or  the  husband  or 
wife  of  a  party  thereto,  or  of  a  person  in  whose  behalf  an  action 
or  special  proceeding  is  brought,  prosecuted,  opposed,  or  defended. 
Co.   Proc..  S  388;  and  L.  18«7.  ch.  8S7.   5   1. 

|  829.    rAm'd,   1877,    1881.]       When   party,   etc.,   cannot   be 
mined. 


Upon  the  trial  of  an  action,  or  the  hearing  upon  the  merits  of  a 
special  proceeding,  a  party  t>r  a  person  interested  in  the  event,  or 
a  person  from,  through  or  under  whom  such  a  party  or  interested 
person  derives  his  interest  or  title,  by  assignment  or  otherwise 
shall  not  be  examined  as  a  witness  in  his  own  behalf  or  interest, 
or  in  behalf  of  the  party  succeeding  to  his  title  or  interest  against 
the  executor,  administrator  or  survivor  of  a  deceased  person,  or 
the  committee  of  u  lunatic,  or  a  person  deriving  his  title  or  inter- 
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signment  or  otherwise*,  concerning  a  personal  transaction  or  com- 
munication between  the  witness  and  the  deceased  person  or  luna- 
tic, except  where  the  executor;  administrator,  survivor,  commit- 
tee or  person  so  deriving  title  or  interest  is  examined  in  his  own 
behalf,  or  the  testimony  of  the : lunatic  or  deceased  person  is 
jpven  in  evidence  concerning  the  same  transaction  or  communi- 
cation.'' A  person  shall  'riot  be  deemed  interested  for  tto'  pur- 
pose of  this  section,  by  reason  of  being  k  stockholder  or  officer 
of  any  banking  corporation  which  is  a  party  to  the  action  or  pro- 
ceeding, or  interested   in  the  event  thereof. 

Substitute  for  Co.  IToc\,  5  309.  Am'd  by  L.  1877,  ch.  416;  L.  1881,  ch.  703, 
In  effort  Aug.   19,   1881.  ■      .      .  » 

I  880.  [Am'd,  1803,  189<l,  1890,  If}?*.]  fe»^mony  of  party 
or  witness  since  deeeaiied  or  Insane  or  who,  helng?  a  non- 
resident, has  departed  from  the  state,  top-ether  With  all 
ekhlhits   or   documents   proved ''dnrinjur   such    testimony. 

"Where  a  party  or  witness  has  died  or  become  insane  or,  bejiig 
a  nonresident  of  this  state,  has  departed  from  the  state  since 
or  during  the  trial  or  an  action  now  or  hereafter'  pending,  or  since 
or  during  the  hearing  upon  the  merits  of  a  special  proceeding 
now  or  hereafter  pending,  the  testimony  of  the  cjeeedent  or  in- 
sane person  or  of  such  nonresident  who  has  departed  from  the 
state,  or  of  any  person  who  is  rendered  incompetent  by  the  pro- 
visions of  the  last  secfion,  taken  or  read  in  evidence  at  flie  former 
trial  or  hearing,  or  at  the  same  trial  or'  hearing,  cither'In  court 
or  before  the  same  or  a  new  referee,  together  with,  all  exhibits 
and  documents  read  in  evidence  in  connection  with,  or  as  a  part 
of  the  giving  of  such  testimony,  may  be  jpven  or  read  in  evidence 
a"t  a  new  tHal  or  hearing  or  at  a  continuation  of  the  same  trial 
or  hearing  either  in  court  or  before  the  same  or  a  new  referee, 
or  upon  any  subsequent  trial  or  hearing,  either  in  court  or  before 
the  same  or  a  new  referee,  of  the  same  subject-matter  in  the 
same  or  another  action  or  special  proceeding  between  the  same 
parties  to  siicn  former  trial  or  hearing  or  their  legal  representa- 
tives, by  either  party  to  such  new  trial  or  hearing,  or  to  such 
continuation  of  the  same  trial  or  hearing  either  hi  court  or  be- 
fore the  same  or  a  new  referee,  or  to  such  subsequent  action  or 
special  proceeding  either  in  court  or  before  the  same  or  a  new 
referee^,  subject  to  any  other  legal  objection  to  the  competency 
of  the  witness.  Or  to  anv  other  legal  objection '  to  his  testimony 
or  any  question  put  to  him,  or  to"  any  other  legal'  objecfion  to 
shch  exhibits  and  documents.  Such  testimony,  exhibits  and  doc- 
uments proveu  by  oath  to  ha  ye  been  so  previously  taken  or  rea'tl 
in  evidence  may  be  so  given  or  read  in  evidence;  or  the  original 
stenographic  notes  of  such  testimony  takeri  by  a  stenographer 
who  has  since  died  or  heroine  incompetent  may  be  so  read  in 
evidenee  by  any"  person  whose  competency  to  read  the  same  ac- 
curately is  established  to  the  satisfaction  of  the  Court  or  officer 
presiding  at  the  trial  of  such  action  or  special  proceeding. 

L.  isos".  eli.  Wir,;  L.  ISDG.  oh.  net:  L.  1S09.'  ch.  352;  I,.  1911.  cb.  764, 
Is    effect    Scut.    1,    1911. 

f  831.  [Am'd,  1877,  1879,  1880,  1887,  1915.1  When  nnabansl 
and  wife  not  competent  witnesses;  when  competent. 

A  husband  or  wife  is  not  competent  to  testify  against  the  other, 
upon  the  trial  of  nil  action,  or  the  hearing  upon  the  merits  of  a 
special  proceeding,  founded  nnon  an  allegation  of  adulter^,  except 
to  prove  the  marriage  or  disprove  the  allegation  of  adulter^. 
*Fowevcr,  if  npon  such  trial  or  such  hearing  the  party  a&ninst 
•horn  the  allegation  of  adultery  is  made  produces  evidence  tend- 
\li  to   prove   any   of  the   defenses  thereto  mentioned   in   section 
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or  yrite  shall  not  be  compelled,  or  without  consent  of  t|ie  ofher  jf 
living,  allowed)  to  disclose  a  confidential  communication  made  J>y 
one' fo  the  other  inuring  marriage.  In  an  action  fV>r  criiulnal  con- 
versation, (he  plaintiffs  Wife  is  not  a  competent  witness  for  the 
plaintiff,  but'  she  is' a  competent  witness  for  the1  defendant,'  as  'jio 
any  matter  in  controversy;  except  that  she  cannot,  without  the 
plaintiff's  consent,  disclose  any  confidential  communication  had 
or  made  between  herself  and  the 'plaintiff. 

U  1867,  cb.  887,  II  2  and  3  (7  Edm.  198).  am'd:  L.  1877.  ph.  416:  L. 
1879.  ch.  542;  L.  1880,  ch.  149;  L.  1$87,  eh.  103;  L,  T915,  ch.  T8T,  In 
effect  April  3,   1915.    "  ' "  *         r 

1  |  838.  [Am'd,  1879.1  Conviction  for  crime  npf  {o  e*clni|e 
witness;  how  conviction  proved. 

A  person,  who  h'as  fieen  convicted  of  a  crime  or  misdemeanor 

is  notwithstanding  a  competent  witness  in  a 'civil  or' criminal  a'e- 

tion  or  special  proceeding;  but  the  conviction  may  bepro'ved,  for 

the  purpose  of  affeetmg  the  weight '  of  his  testimony,  either  by 

the  record,   or  by   his   cross-examination,   upon   which  '  he   must 

answer' any  quesfion,   relevant  to   that   inquiry;   «n6)   the   party 

cross-examining  him  is  not  concluded/  by  his  answer  to  such  a, 

question. 

See*!  2o08»  P0***    S€e  Penal  °°^e'  f  714- 

f  Safe*.  CIer%rmen,  etc., 'net  fo  disclose  confessions. 

A  clergyman,  or  other  minister  of  any  religion/ shall  J*ot  be 

allowed  to  disclose  a  confession  mqde  to  him,  in  his  professional 

character,  in  tl)e  course  of  discipline,  enjoined}  by  the  rules  or 

practice  of  the  religious  boojy,  to"  which  Jie  belongs. 

2   R.    S.   406,    I    7$.'  am'd. 

i  8S4.  [AhVd,  1904,  1906.]  Physicians  or  professional 
re«rlMered  -  n»r»e»'  no$  'to,  disclose  professional  '  In- 
formation.   ~ 

'  A  person  duly  authorized  to  practice  physic  or  surgery,  or  a 
professional  or  registefed'nurs'e,  shalf  not' be 'allttwed  to  disclose 
any  information  which  he'  acquired  in  '  attending  a  patient,1  in  a 
professional  capacity,  and  which  was  hectessary  -to  enable  him  to 
act  in  that  capacity;  unless,  where  the  patient  is  a  child  under 
the  age  of  sixteen,  the  information  so  acquired*  indicates  that 
the  patient  has  been  the  victim  or  subject  of  a  crime,  jn  which 
case  the  physician  or  nurses  may  be  required  fo' testify 'hilly  in 
relation  thereto  upon  any  examination,  trial  or  other'  proceeding 
in  which  the  commission  of  such  crime  is  a  subject  of  Inquiry'.' 

I<L,  173;  L.  1904,  ch.  881;  L.  1905,  en.  381.     In  effect  "Sept.  1,  1905. 

{838.   (Am'd,    1896.1      Attorneys    and,    counsellors    nof    to 
setose  communications. 

An  attdrney  or*  counsellor  at  law  sbajl  not  bo  allowed  t°  dis- 
close  a  communication,  made  by  his  client  to  him,  or  his  advice 
given  thereon,  in  the  course  of  nis  professional  employment,  nor 
shall  any  clerk,  stenographer  or  other  person  employed  by  such 
attorney  or  counsellor  t>e  allowed  to  disclose  any  sucn  communi- 
cation or  advice  given  thereon. 

L.  1896,  ch.  564.     in  eff<H*f  Sept.  f,  1896. 

*  836.  f  Am'd,  1893,  1899,  1904.]  Application  of  tfce  last 
three  sections. 

The  last  three  sections  apply  to  any  examination  of  a  person 
as  a  witness  unless  the  provisions  thereof  are  expressly  waived 
upon  the  trial  or  examination  by  the  person  confessing,  the  pa- 
tient or  the' client.  But  a  physician  or  surgeon  or  a  professional 
or  registered  nurse,  may  upon  a  trial  or  examination  disclose 
any  information  as  to  the  mental  or  physical  condition  of  a 
patient  who  is  deceased,  which  he  acquired  in  attending  such 
patient  professionally,  except  confidential  communications  anr* 
such  facts  as  would  tend  to  disgrace  the  memory  of  the  patien 
wh*n  the  nrovi«ions  of  section  eiirht  hundred  and  thirtv-four  ha\ 
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been  expressly  waived  on  such  trial  or  examination  by  the  per- 
sonal representatives  of  the  deceased  patient,  or  if  the  validity 
of  the  last  will  and  testament  of  such  deceased  patient  is  in 
question,  by  the  executor  or  executors  named  in  said  will,  or 
the  surviving  husband,  widow  or  any  heir-at-law  or  any  of  the 
next  of  kin,  of  such  deceased,  or  any  other  party  in  interest. 
But  nothing  herein  contained  shall  be  construed  to  disqualify  an 
attorney  in  the  probate  of  a  will  heretofore  executed  or  offered 
for  probate  or  hereafter  to  be  executed  or  offered  for  probate 
from  becoming  a  witness,  as  to  its  preparation  and  execution  in 
case  such  attorney  is  one  of  the  subscribing  witnesses  thereto. 
In  an  action  for  the  recovery  of  damages  for  a  personal  injury 
the  testimony  of  a  physician  or.  surgeon,  or  of  a  professional  or 
registered  nurse  attached  to  any  hospital,  dispensary  or  other 
charitable  institution  as  to  information  which  he  acquired  in 
attending  a  patient  in  a  professional  capacity,  at  such  hospital, 
dispensary,  or  other  charitable  institution  shall  be  taken  before 
a  referee  appointed  by  a  judge  of  the  court  in  which  such  action 
is  pending;  provided,  however,  that  any  judge  of  such  court  at 
any  time  in  his  discretion  may,  notwithstanding  such  deposition, 
order  that  a  subpoena  issue  for  the  attendance  and  examination 
of  such  physician  or  surgeon  or  professional  or  registered  nurse, 
upon  the  trial  of  the  action.  In  such  case  a  copy  of  the  order 
shall  be  served,  together  with  the  subpoena.  Sections  eight  hun- 
dred and  seventy-two,  eight  hundred  and  seventy-three,  eight 
hundred  and  seventy-four,  eight  hundred  and  seventy-five,  eight 
hundred  and  seventy-six,  eight  hundred  and  seventy-nine,  eight 
hundred  and  eighty,  eight  hundred  and  eighty-four  and  eight  hun- 
dred and  eighty-six  of  this  code  apply  to  the  examination  of 
a  physician  or  surgeon  or  a  professional  or  registered  nurse,  as 
prescribed  in  this  section.  The  waivers  herein  provided  for  must 
be  made  in  open  court,  on  the  trial  of  the  action,  or  proceeding, 
and  a  paper  executed  by  a  party  prior  to  the  trial,  providing  /or 
such  waiver  shall  be  insufficient  as  such  a  waiver.  But  the  at- 
torneys for  the  respective  parties,  may  prior  to  the  trial,  stipu- 
late for  such  waiver,  and  the  same  shall  be  sufficient  thereof. 

L.  1893,  ch.  205;  L.  1809,  ch.  53;  L.  1004,  ch.  331.    In  effect  Sept  1.  1004. 


|  837.  When  witness  not  excused  front  testifying. 

A  competent  witness  shall  not  be  excused  from  answering  a 
relevant  question,  on  the  ground  only  that  the  answer  may  tend 
to  establish  the  fact,  that  he  owes  a  debt,  or  is  otherwise  subject 
to  a  civil  suit.  But  this  provision  does  not  require  a  witness  to 
give  an  answer,  which  will  tend  to  accuse  himself  of  a  crime  or 
misdemeanor  or  to  expose  him  to  a  penalty  or  forfeiture;  nor  does 
it  vary  any  other  rule,  respecting  the  examination  of  a  witness. 

2  B.   S.   405,   |  71    (2  EUm.)   422. 

IDS 
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S  838.  evidence  of  party  may  be  rebutted. 

The  testimony  of  n  party,  taken  at  the  instance  of  the  adverse 
party,  orally  or  by  deposition,  may  be  rebutted  by  other  evidence. 

Co.  Proc.,  |  393. 


f    830.    [Am'd,   1903.1      AdmlftMlon    by    member    of    corpo- 
tlon. 


The  admission  of  a  member  of  an  aggregate  corporation,  who 
is  not  a  party,  shall  not  be  received  as  evidence  against  the  cor- 
poration unless  it  was  made  concerning  and  while  engaged  in  a 
transaction  in  which  he  was  the  authorized  agent  of  the  corpora- 
tion; or  unless  it  was  made  while  a  member  of  such  corporation 
and  testifying  as  a  witness  concerning  a  transaction  of  the  corpo- 
ration, when  the  official  record  of  such  testimony  shall  be  received. 

2B.3.  407,  |  80 ;  L.  1003,  cb.  384.     In  effect  May  6,  1003. 


f  840.  [Am'd,  1877.]  Seal,  presumptive  evidence  of  con- 
sideration. 

A  seal  upon  an  executory  instrument,  hereafter  executed,  is 
only  presumptive  evidence  of  a  sufficient  consideration,  which 
may  be  rebutted,  as  if  the  instrument  was  not  sealed* 

Substitute  for  2  B.  S.  400,  f  77. 


|    841.    [Am'd.    1801.]      Presumption    of   death   in    certain 


A  person  upon  whose  life  an  estate  in  real  property  depends, 
who  remains  without  the  United  States,  or  absents  himself  in  the 
state  or  elsewhere  for  seven  years  together,  is  presumed  to  be 
dead  in  an  action  or  special  proceeding  concerning  the  property  in 
which  his  death  conies  in  question,  unless  it  is  affirmatively 
proved  that  he  was  alive  within  that  time.  And  where  in  any 
action  of  partition  in  this  state  any  portion  of  the  proceeds  of  the 
sale  of  real  property  is  or  has  been  paid  into  court,  or  paid  to 
the  treasurer  of  any  county  for  any,  unknown  heirs,  and  has  re- 
mained unclaimed  for  twenty-five  years,  after  such  payment  by 
any  person  entitled  thereto,  the  lapse  of  twenty-five  years  after 
such  payment  raises  the  presumption  of  the  death  of  such  un- 
known heirs  at  the  time  of  the  sale  of  such  rea!  property  and  be- 
fore such  payment,  and  after  the  lapse  of  twenty-five  years  after 
such  payment  it  shall  be  presumed  that  there  were  no  such  un- 
known heirs  living  at  the  time  of  such  sale  or  payment,  and  in 
any  action  or  proceeding  taken  for  the  purpose  of  distributing 
and  paying  over  such  proceeds,  all  such  unknown  heirs  are  pre- 
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sumed  and  they  shall  be  presumed  to  have  been  dead  at  the 
time  of  such  sale  and  before  such  payment  into  court,  or  to  the 
treuBiirer  of  any  county. 

1  R.  S.  749,  |  6,  am'd;  L.  1801,  ch.  364. 


.|  941-a*  [Added*  190p»]  Testimony  of  inrveyor  And  |>rool 
of  standard  of  measurement. 

No  surveyor  shall  give  evidence  in  any  cause  depending  in 
any  of  the  courts  of  this  state,  or  before  arbitrators,  respecting 
the  survey  or  measurement  of  lands  which  he  may  have  made, 
unless  if  required,  either  such  surveyor  shall  make  oath,  or  it 
shall  otherwise  be  shown  that  the  chain  or  measure  used  by 
him  was. conformable  to  the  standards  of  the  state  which  were 
the  standards  o£  the  state  dt  the  time  such  survey  was  mode. 
An  official  certificate  of  any  state,  county,  city,  village  or  town 
sealer  elected  or  appointed  pursuant  to  the  laws  of  this  state, 
or  the  oath  of  such  surveyor,  that  such  chain  or  measure  con- 
formed to  the  state  standard  which  shall  have  beeu  furnished 
any  siich  sealer  frursddnt  to  the  provisions  of  the  laws  of  this? 
state,  shall  be  prima  facie  evidence  of  such  conformity,  and  an 
official  certificate  made  by  auyt  such  sealer  that  the  implement 
used  in,  measuring  such  chain  or  other  measure  was  the  one 
provided  under  ,  such,  laws  for  such  purposes,  shall  be  prima 
facie  evidence  of  that  fact. 

Added  by  L.  1900,  ch.  05,  Derivation  —  L.  1851,  ch.  134,  |  33,  as  am'd 
by  L.  1893,  cti.  101,  fi  1.  See  note  4  of  notes  of  Board  of  Statutory  Con- 
Bolidation  at  end  of  code. 


&  841-1>.  [Ad,ded,  1913*1  Trial  and  burden  of  proof  of  con- 
tributory   negligence. 

Oh  the  trial  of  any  action  to  recover  damages  for  causing 
death  the  contributory  negligence  of  the  person  killed  shall  lie  a 
defense;  to  be  pleaded  and  proven  by  the  defendant. 

Added  by  L.  1913,  qh.  228.     In  effect  Sept.  1,  1913. 


|  841-b.  [Added,  1913.]     Reoltalu  a*  to  heirship  in  deeds. 

Hereafter,  in  any  proceeding,  suit  or  action  pending  or  here- 
after brought,  in  any  of  the  courts  of  this  state,  any  deed,  mort- 
gage, lease,  release,  power  of  attorney,  or  other  instrument  more 
than  thirty  years  old,  executed  for  the  purpose  of  transferring 
the  title  to, or,  interest  in  lands,  tenements  or  hereditaments  sit- 
uated within  this  state,  which  contains  recitals  that  the(grantors, 
grantees,  or  either,  or  both,  are  the  heirs-at-law  ot  a  prior  owner 
of  the  title  or  interest  described  in  said  instrument,  shall  be  pre- 
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suniptive  evidence  of  said  heirship  as  thereiu  recited,  if  such  in- 
struut'ut  be  duly  acknowledged  or  witnessed  and  proved  in  any 
manner  required  or  tfermitted  nfc  the  date  of  tlie  execution 
thereof,  ami  be  duly  recorded  in  any  county  where  any  part  of 
the  lands  described  therein  shall  be  located,  or  duly  recorded  in 
the  ullice  of  the  secretary  of  state  of  the  state  of  Xew  York. 

* -J  Jetl  by  L.  1913,  eh.  393.     In  eriect  Sopt.  1,  IdlJ. 
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article:  second. 

Administration  of  an  oath  or  affirmation, 

Hec.  842.  Before  whom  oaths  and  affidavits  may  be  taken. 

843.  la.;   In  special  eases. 

844.  .Id.;    without  the  State. 

845.  General  mode  of  swearing. 

846.  When    kissing  the   gospels  dispensed   with. 

847.  When  a  donation  to  be  made. 

848.  Other   modes  of  swearing. 

840.  Swearing  persons  not  Christians. 

860.  Court  may  examine  witness. 

861.  Swearing  falsely  in  any  form,  perjury. 

8  842.   [Am'd.    1011,    1015.]      Before   whom   oaths   and   af- 
fidavits) may  be  taken. 

An  oath  or  affidavit,  required  or  authorized  by  law,  except  an 
oath  to  a  juror  or  a  witness  upon  a  trial,  an  oath  of  office,  and 
an  oath  or  acknowledgment  required  by  law  to  be  taken  before 
a  particular  officer,  may  be  taken  before  a  judge,  clerk,  deputy 
clerk,  or  special  deputy  clerk,  of  a  court,  a  notary  public,  mayor, 
justice  of  the  peace,  a  city  magistrate  of  any  of  the  cities  of  this 
state,  or  police  justice  thereof,  surrogate,  special  county  judge, 
special  surrogate,  county  clerk,  deputy  couuty  clerk,  special 
deputy  county  clerk,  or  commissioner  of  deeds,  within  the  dis- 
trict in  which  the  officer  is  authorized  to  act,  except  that  a  justice 
of  the  peace  may  take  such  oath  or  affidavit  anywhere  in  county 
containing  the  town  or  city  in  which  he  is  authorized  to  act;  and 
when  certified  by  the  officer,  to  have  been  taken  before  him,  may 
be  used  in  any  court,  or  before  any   officer  or  other  person. 

2  R.    S.   284,    |   49,   am'd;   am'd  by   L.    1011,  ch.   670;    L.    1015,   ch.   146, 
In  effect  Sept.   1,    1015. 

|  843.   [Am'd,  1877.]     Id.}  in  special  cases. 

Where  an  officer,  person,  board,  or  committee,  has  been  hereto- 
fore, or  is  hereafter  authorized  by  law,  to  take  or  hear  testimony 
or  to  hear  or  receive  an  affidavit,  or  to  take  a  deposition,  in  rela- 
tion to  a  matter,  concerning  which  he  or  it  has  a  duty  to  perform, 
the  officer  or  person,  or  a  member  of  the  board  or  committee,  may 
administer  an  oath,  for  that  purpose.  Where  an  officer,  person, 
board,  or  committee,  to  whom  or  to  which  application  is  made  to 
do  an  act  in  an  official  capacity,  requires  information  or  proof,  to 
enable  him  or  it  to  decide  upon  the  propriety  of  doing  the  act,  he 
or  it  may  receive  an  affidavit  for  that  purpose. 
Id.  552,  §  11. 

|  844.   Id.  |  without   the    State. 

An  oath  or  affidavit  required,  or  which  may  be  received,  in  an 
action,  special  proceeding,  or  other  matter,  maj;  be  taken,  without 
the  State,  except  where  it  is  otherwise  specially  prescribed  by 
law,  before  an  officer  authorized  by  the  laws  of  the  State,  to  take 
and  certify  the  acknowledgment  and  proof  of  deeds,  to  be  re- 
corded in  the  State;  and,  when,  certified  by  him  to  have  been 
taken  before  him,  and  accompanied  with  the  like  certificates,  as 
to  his  official  character  and  the  genuineness  of  his  signature,  as 
are  required  to  entitle  a  deed  acknowledged  before  him  to  be  re- 
corded within  the  State,  may  be  used,  as  if  taken  and  certified  in 
this  State,  by  an  officer  authorized  by  law  to  take  and  certify  the 
same. 

|   845.    [Am'd,  1800.]      General  mode  of  swearlnjr. 

Except  as  otherwise  specially  prescribed  in  this  article,  when 
an  oath  is  administered,  the  witness  shall  lay  his  hand  on  th« 
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cospels  and  express  assent  to  the  oath,  and  it  shall  be  according 
to  the  present  practice  except  that  the  witness  need  not  kiss  the 
gospels. 
2  R.  S.  407,  f  82;  L.  1809,  ch.  340.     In  effect  Sept.  1,   1899. 

{  846.   [Am'd,  1890.]     When  kissing-  the  gospels  dispensed 
with. 

The  oath  must  be  administered  in  the  following  form,  to  a  per- 
son who  so  desires,  the  laying  of  the  hand  upon  the  gospels  being 
omitted:  "You  do  swear,  in  the  presence  of  the  ever-living  God." 
While  so  swearing,  he  may  or  may  not  hold  up  his  hand,  at  his 
option. 
2  B.  S.   407,  |  83;  L.  1899.   ch.   340.     In  effect  Sept.   1,   1899. 

|  847.  When   affirmation   to   he  made, 

A  solemn  declaration  or  affirmation,  in  the  following  form,  must 
be  administered  to  a  person  who  declares  that  he  has  conscien- 
tious scruples  against  taking  an  oath,  or  swearing  in  any  form: 
**  You  do  solemnly,  sincerely,  and  truly,  declare  and  affirm." 
Id.,  i  84. 

|  848.    [Am'd,  1877,  1800.]    Other  moden  of  iwearlnff. 

If  the  court  or  officer,  before  which  or  whom  a  person  is  offered 
as  a  witness,  is  satisfied,  that  any  peculiar  mode  of  swearing,  in 
lieu  of,  or  in  addition  to  laying  the  hand  upon  the  gospels,  is,  in 
his  opinion,  more  solemn  and  obligatory,,  the  court  or  officer  may, 
in  its  or  his  discretion,  adopt  that  mode  of  swearing  the  witness. 
Id.,    i   85;    L.   1899,   ch.   340.     In  effect  Sept.    1,   1899. 

f  840.  Shearing  persona  not   Christian*. 

A  person  believing  in  a  religion,  other  than  the  Christian,  may 
be  sworn  according  to  the  peculiar  ceremonies,  if  any,  of  his  re- 
ligion, instead  of  as  prescribed  iu  section  845  or  section  846  of 
this  act. 

Id.  *08,  {  86. 

|  8SO.  Court   may  examine  witness. 

The  court  or  officer  may  examine  an  infant,  or  a  person  appar- 
ently of  weak  intellect,  produced  before  it  or  him,  as  a  witness,  to 
ascertain  his  capacity  and  the  exteut  of  his  knowledge;  and  may 
inquire  of  a  person,  produced  as  a  witness,  what  peculiar  cere- 
monies in  swearing  he  deems  most  obligatory. 

Id.,  |  89,  am'd. 

i  861.  [Repealed  by  L.  1909,  ch.  88.    See  Penal  Law,  §  1622.] 
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TITLE  U. 
Compelling  the  attendance   and  testimony  of  a  w^tuegf, 

*  > 

See.  852.  Mode  of  Herring  subpoena  issued  oat  of  a  court. 
8M.  Penalty  lor  dlKohedieuce. 
804.  Subpoena  to  be  Issued  by  Judge,  etc. 
865.  1'ehulty   for   alMobeyiug   subpoena.    Warrant   for  witness. 

856.  When  witness  lo  be  Imprisoned. 

857.  €oatents  or  Arm  rant. 

858.  To  wboiu  directed;   how  executed. 

859.  Qualification  of  preceding  sections. 

860.  Witness  exempt  from  arrest. 

fe61.  When   to  tie   discharged   from   arrest. 

862.  By   whom    witnesses   may   be  discharged. 

863.  Arrest,   when   void;   penalty. 

804.  Sheriff  not  to  be  liable    unless  affidavit  Is  made. 

865.  Application   of   foregoing  provisions   to  Judgments. 

866.  Records  not  to  be  removed  by  vlrttte  of  subpoena. 

867.  Production,   etc.,  of   bcok  of  account. 
86ft.  Books,  etc..  of  corporation,  how  produced. 

860.  When  personal  attendance  not  required  by  subpoena  duces  tecum. 

5  8B$.  Modje  of  serving  ssbpoena  Issued  out  of  si  court. 

A  subpoena,  issued  out  of  the  court,  to  compel  the  attendance 
of  a  witness,  and,  where  the  subpoena  so  requires,  to  compel  him 
to  bring  with  htm  a  took  or  paper,  must  be  served  as  follows:' 

1.  The  originul  subpoena  must  be  exhibited  to  the  witness. 

2.  A  copy  of  the  subpoena,  or  a  ticket  containing  its  substance, 
must  be  delivered  to  him. 

3.  The  fees,  allowed  by  law,  for  traveling  to,  and  returning 
from,  the  place  where  he  is  required  to  attend,  and  for  one  day'* 
attendance,  must  be  paid  or  tendered  to  him. 

2  R.  S.  400,  f  42,  with  amendments.  * 

5  853.  Penalty  for  disobedience. 

A  person  so  subpoenaed,  who  fails,  wlthovjt  reasonable  excuse, 
to  obey  the  subpoena,  or  a  person  who  fajjs,  without  reasonable 
excuse,  to  obey'  au  order,  duly  served  upon  nim,  made  by  the 
court,  or  a  judge,  in  an  action,  before  or  after  final  judgment 
therein,  requiring  him  to  attend,  and  be  examined,  or  s6  to  at- 
tend, and  bring  with  him  a  book  or  paper,  is  liable,  in  addition  to 
punishment  for  contempt,  for  the  damages  sustained  by  the  party 
aggrieved  in  consequence  of  the  failure,  and  6fty  dollars  in  addi- 
tion thereto.  Those  sums  may  be  recovered  in  one  action,  or  in 
separate  actions.  If  he  is  a  party  to  the  action  in  which  he  was 
subpoenaed,  the  court  may,  as  an  additional  punishment,  strike 
out  his  pleading. 

Id.,   S   43,   am'd. 

S  854.  [Am'd,  1900.]  Subpoena  to  be  Issued  by  Jndjro, 
etc. 

When  a  judge,  or  an  arbitrator,  referee,  or  other  person,  or  a 
board  or  committee,  or  a  committee  of  either  house  of  the 
legislature,  or  a  joint  committee  thereof,  duly  empowered  by 
resolution  or  act  to  sit  and  take  testimony  during  the  session 
thereof,  or  after  the  adjournment  thereof,  has  been  heretofore 
or  is  hereafter  expressly  authorized  by  law  to  hear,  try,  or  de- 
termine a  matter,  or  to  do  any  other  act  in  au  official  capacity, 
in  relation  to  which  proof  may  be  taken,  or  the  attendance  of 
a  person  as  a  witness  may  be  required:  or  to  require  a  person  to 
it  tend,  either  before  him  or  it,  or  before  another  jndgp.  op 
officer,  or  a  person  designated  in  a  commission  issued  by  a 
court  of  another  State  or  country,  to  give  testimony,  or  to  have 
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his  deposition  taken,  or  to  bo  examined:  a  subpoena  may  be 
issued,  by  and  under  the  hand  of  tho  junije,  arbitrator,  Referee, 
or  other"  person,  or  the  chairman  or  a  majority  of  the  board  or 
committee,  requiring  the  person  to  attend;  and  al<o,  in  a  proper 
rase,  to  bring  with  him  a  book  or  a  paper.  The1  subpoena  must 
be  served,  as  prescribed  in  section  eight  hundred  and  tifty-two 
of  this  act.  This  section  does  not  apply  to  a  nutter  ari<pii£,  ox 
an  act  to  be  done,  in  an  action  in  a  court  of  record. 

S  R.  9.  401.  f  44,  anl'd  '  L.  1900/ cH.  587.  In  efl>««t  April  28,  1S0S.  8eo 
L.   1007,  ch.   54$. 

|  855.  [Am'd,  1879.1  penalty  for  disobeying*  mibpoena* 
Warrant   for   witness. 

A'  person  who  Is  duly  subpoenaed,  as  prescribed  in  the  last  sec- 
tion, must  dbei  ttoe  subpoena.  If  he  ftfils  fcO'  t6 'do;  Wfthdut  a 
reaso liable  excuse,' he  is  liable,  in  addition  to  any  other'  punish- 
ment which  may  be  lawfully  intiicted  there  for,  for  the  damages 
sustained  by  the  person  aggrieved  in  consequence  of  the  failure, 
and  fifty  dollars  in  addition*  thereto,  fo  be  recovered  as  prescifbecl 
in  section  eight  hundred  and  fifty-three  of  this  act.  If  he  fails 
to  attend,  the  person  issuing  the  subpoena,  if  he  1b  a  judge  bf  a 
court  of  ppotfwror  nbt  of  record,  or  if  not,  "Chen  any  judge  of  such 
a  court,  upon  proof  by  affidavit  of  the  -failure  to  attend,  must 
issue  n  warrant  to  the  sheriff  of  the  county  commanding  him  to 
apprehend  the  defaulting  witness,  and  bring  him'  before  the  offi- 
cer, person,  or  body,  before  whom  or  which  his  attendance  was 
required. 

Id.,  (|  46  and  46,  consolidated. 

f  HBO.  [Am'd,   1870.]    Wfcen  wftnesa  to  t»e  imprisoned 

Jf  the  person  subpoenaed  and  attending  or  brought  as  pre- 
scribed in  the  last  section,  before  an  officer  or  other  person  or  a 
body  refuses  without  reasonable  cause  td  be  examined,  of  to 
answer  a  legal  and  pertinent  question,  or  to  produce  a  book  ox 
paper,  which  Jie  was  directed  to  bring  by  t}ie  terms  of  tjie  sub- 
poena, or  to  subscribe  His  djeposjtion  a,fter  it  has'fyeen  correctty 
reduced' to  writing,  \hc  person  issuing  the  subpoena,  if  be  is  a 
judge  of  a  court  or  record,  or  hot  of  record,  may  forthwith,"  or  if, 
,he  is  not,  then  ahy  Judge  of  such  court  may  upon  proof  by  affi- 
davit of  the  facts  by  warrant  commit  the  offender  to  jail,  there 
to  remain/ until  he  submits  to  do  the  act  which  he  was" so  required 
to  do  or  is  discharged  according  to  law.  v '      '      ' 

id.,  §  47,  am'd  verbally.     See  $  870,  post. 

|  85T.  Contents  of  warrant. 

A  warrant  of  commitment,  issued  as  prescribe^  in  the  last  sec- 
tion, must  specify  particularly  the  cause  of  the  commitment;  and, 
if  ttie  witness  is  committed  for  refusing  to  answer  a  question,  the 
question  must  be  inserted  in  the  warrant. 

Id  ,  I  48.    3?a  fi  87.6,  ix»t. 


5  ao9.   to  wnom  qirecicu;  now  execa^ea. 

A  warrant  to  apprehend  or  commit  a  person,  issued)  as  pr 
scribed  in  tjiis  title,  pins*  be  directed  to  the  sheriff  of  {he  count 
where  the  person  5s,  and  must  be  executed  by  htm,  in  tlie  san 


5  808.  To  whom  directed;  how  executed, 

pre- 

county 
same 
manner,  as'a  similar  mandate  issued,  by  a  court  of  record,  in  an 
action. 

Id.    402,  J  49.    See  §  876,  post. 

S  850.   Qualification    of  preceding?   sections. 

The  foregoing  sections  of  this  title  do  not  apply  to  a  subpoena 


§§  860-66  PRIVILEGES  OF  WITNESSES.  c.9,t.2 

attend  a  court  held  by  a  justice  of  the  peace;  or  to  a  case  where 
special  provision  is  otherwise  made  by  law,  for  compelling  the 
attendance  of  a  witness. 
2    R.    S.    402,    I    50. 

I  80©.  [Repealed  by  L.  1909,  ch.  14.  See  Consolidated  Laws, 
tit.  Civil  Rights  Law,  §  25.] 

|  8G1.   [Am'd,  1900.]     When  to  be  discharged  front  arrest. 

The  court,  from  which  a  subpoena,  served  in  good  faith,  was 
issued,  or  by  which  an  order  was  made,  requiring  a  person  to 
attend,  for  the  purpose  of  being  examined;  or  a  judge  thereof, 
upon  proof,  by  affidavit,  of  the  facts,  must  make  an  order,  direct- 
ing the  discharge  of  a  witness  or  other  person,  from  an  arrest 
made  in  violation  of  section  twenty-six  of  the  civil  rights  law. 

Id.,   |   52,   am'd.     Am'd   by   L.   1900,    cb.   65,    |   3.     See  note  47  of  notes 
of  Board  of  Statutory  Consolidation  at  end  of  code. 

I  862.   [Am'd,    1895,    1900.]      By   whom   witnesses   may   be 
discharged. 

A  justice  of  the  supreme  court,  in  any  part  of  the  State,  or  a 
county  judge,  has  the  like  authority  as  a  judge  of  the  court,  to 
make  an  order  for  a  discharge,  in  a  case  specified  in  the  last  sec- 
tion. Upon  satisfactory  proof,  by  affidavit,  of  the  facts,  he  mast 
also  make  an  order,  directing  the  discharge  of  a  person  arrested, 
in  violation  of  section  twenty-six  of  the  civil  rights  law,  where  a 
subpoena,  served  in  good  faith  upon  the  oerson  arrested,  was  issued 
as  prescribed  in  section  eight  hundred  and  fifty-four  of  this  act. 

Am'd  by   L.   1895,   ch.   946;   L.   1909,   ch.   65,   |   3.     See  note  48  of  notes 
of  Board  of  Statutory   Consolidation   at  end  of  code. 

IS  8G3-864.  [Repealed  by  L.  1909,  ch.  14.  See  Consolidated 
Laws,  tit.  Civil  Rights  Law,  {{  25-26.] 

|  80S.  Application  of  foregoing:  provisions  to  judgments* 

The  foregoing  provisions  of  this  title,  relating  to  a  person  re- 
quired, by  an  order  of  a  court,  to  attend,  apply,  where  such  an 
attendance  is  required  by  the  terms  of  a  judgment. 

|  8GO.  [Am'd,  1895,  1904.]     Records  not  to  be  removed  by 
-virtue  of  subpoena. 

The  record  of  a  conveyance  of  real  property,  or  any  other 
record  or  document,  whereof  a  transcript  duly  certified  may  by 
law  be  read  in  evidence,  shall .  not  be  removed,  by  virtue  of  a 
subpoena  duces  tecum,  from  the  office  in  which  it  is  kept,  except 
temporarily,  by  the  clerk  having  it  in  custody,  to  a  term  or  sit- 
ting of  the  court  of  which  he  is  clerk,  -or  by  the  officer,  having 
it  in  custody,  to  a  term  or  sitting  of  a  court,  or  a  trial  before  a 
referee,  held  in  the  city  or  town  where  the  office  is  situated;  but 
the  records  kept  by  the  register  of  the  county  of  New  York  and 
the  register  of  the  county  of  Kings  shall  not  be  removed  except 
by  an  order  of  court  made  as  in  this  section  provided.  Where 
any  such  record  is  required  at  any  other  place,  or  any  record 
kept  by  the  register  of  the  county  of  New  York  or  the  register 
of  the  countv  of  Kings,  is  required  at  a  term  or  sitting  of  a 
court  or  a  trial  before  a  referee,  it  may  be  removed,  by  order  of 
the  supreme  court,  or  a  county  court,  made  in  court,  and  entered 
in  the  minutes;  specifying#  that  the  production  of  the  original 
instead  of  the  transcript,  is  necessary. 

L.   1895,  ch.  946;   L.   1904,  ch.  84.     In  effect  March  18,   1904. 
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I  867.   [Am'd,  1870.]  Production,  etc.,  of  book  of  account. 

A  person-  shall  not  be  compelled  to  produce,  upon  a  trial  or 
hearing,  a  book  of  account,  otherwise  than  by  an  order  requiring 
him  to  produce  it,  or  a  subpoena  duces  tecum.  Such  a  subpoena 
must  be  served  at  least  five  days  before  the  day  when  he  is  re- 
quired to  attend.  At  any  time  after  service  of  such  a  subpoena 
or  order,  the  witness  may  obtain,  upon  such  a  notice  as  the 
judge,  referee,  or  other  officer  prescribes,  an  order  relieving  him 
wholly  or  partly  from  the  obligations  imposed  upon  him  by  the 
subpoena  or  the  order  for  production,  upon  such  terms)  as  instfte 
requires  touching  the  inspection  of  the  book  or  any  portion  theerof, 
or  taking  a  copy  thereof  or  extracts  therefrom,  or  otherwise.  An 
order  may  be  made,  as  prescribed  in  this  section,  by  a  judge  of 
the  court,  or  in  a  special  proceeding  pending  out  of  court  before 
an  officer,  by  the  officer,  or,  in  either  case,  by  a  referee  duly 
appointed  in  the  cause,  and  authorized  to  hear  testimony.  A 
justice  of  the' peace,  or  other  judge  of  a  court  not  of  recdrd,  may 
make  such  an  order  in  an  action  brought  in  his  court,  at  ajjy 
time  after  the  commencement  thereof.  '"  ;.; 

f  867a.   [Added*  1015.]     Subpoena  duces  |ecqjn  .relating?  to 
hospital  records. 

Where  a  subpoena  duces  tecum  shall  be  served  upon  a  public 
hospital,  or  superintendent  or  officer  thereof,  requiring  the  pro- 
duction of  any  books  of  such  hospital,  showing  certain  entries  or 
records  therein,  or  any  other  record  or  data  relating  to  the  physi- 
cal condition  or  treatment  of .  a  patient,  a  transcript  of  -  such 
entries  or  records  or  data  duly  certified  by  the  superintendent  of  » 
such  hospital  or  his  assistant  and  delivered  to  the  court  or  tri- 
bunal requiring  it  shall  be  deemed  sufficient  compliance  with  such 
subpoena,  unless  otherwise  ordered  by  the  court,  and  any  such 
transcript  authenticated  and  produced  as  herein  provided,  shall 
be  deemed  evidence  as  if  the  original  of  such  books,  entries  or 
records  were  produced. 

Added  by  L.   1915,   cb.  325,  In  effect  Sept   1,   1915. 

|  868.  Books*  etc.,  of  corporation,  how  produced. 

The  production,  upon  a  trial,  of  a  book  or  paper,  belonging  to 
or  under  the  control  of  a  corporation,  may  be  compelled,  in  like 
manner  as  if  it  was  in  the  hands,  or  under  the  control,  of  a 
natural  person.  For  that  purpose,  a  subpoena  duces  tecum,  or 
an  order,  made  as  prescribed  m  the  last  section,  as  the  case  re- 
quires, must  be  directed  to  the  president,  or  other  head  of  the 
corporation,  or  to  the  officer  thereof,  in  whose  custody  the  book 
or  paper  is. 

I  869.  'When   personal  attendance   not   required   by  sub- 
poena  duces  tecum. 

In  a  case  specified  in  the  last  section,  or  where  a  .subpoena 
duces  tecum,  or .  an  order,  made  as  presribed  in  setion  866  or 
section  867  of  this  act,  requires  a  public  officer  to  attend,  and 
bring  a  book  or  paper  under  his  control,  the  "subpoena  or  order  is 
deemed  to  be  sufficiently  obeyed,  if  the  book  or  paper  is  produced 
by  a  subordinate  officer  or  employee  of  the  corporation,  or  in  the 
public  office,  who  possesses  the  requisite  knowledge  to  identify 
it,  and  to  testify  respecting  the  purposes  for  which  it  is  used. 
It  the  personal  attendance  of  a  particular  officer  of  the  corpora- 
tion or  public  officer  is  required,  a  subpoena,  without  a  duces 
tecum  clause,  must  also  be  served  upon  him. 
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TITLE  HI. 

Depositions* 

Article  1.  Depositions,  taken  and  to  be  used  within  the  State. 

2.  Depositions,  taken  without  the  State,  for  us*  within  the  Stats. 

3.  Depoaltlons,  taken  within  the  State,  for  nee  without  the  State, 

ARTICLE    FIRST. 

Depositions,  taken  and  to  be  used  within  the  Stat** 

Sec  870.  Deposition  of  a  party  or  person  who  expects  to  be  a  party* 

871.  Deposition  of  a  witness  not  a  party. 

872.  Application ;  contents  of  affidavit. 
878.  Order  for  examination. 

874.  Punishment  for  disobeying  order. 

875.  8ervlce  of  order,  etc. 

876.  Examination  of  adverse  party. 

877.  Party  confined  in  prison. 

878.  [Repealed.] 

879.  Deposition  by  content. 

880.  Rules   for   examination    of    party   or   expected    party.      Manner  of 

taking*  and,  returning  depositions.    Refusal  of  persona  examined  to 
answer. 

881.  When  to  be  read  in  evidence. 

882.  Proof  of  witness's  inability  to  attend. 

883.  Effect  of  deposition. 

884.  Original  affidavits,  evidence. 
888.  Deposition  to  be  used  on  motion. 

880.  Where  witness  may  be  compelled  to  attend, 

|  870.  [Am'd,  1878,  1904,  1900.1  Deposition  of  a  party 
«.«•  person  who  expects  to   be  a.  party. 

The  deposition  of  a  party  to  an  action  pending;  in  a  court  of 
record,  or  of  a  person  who  expects  to  be  a  party  to  an  action 
about  to  be  brought  in  such  a  court  may  be  taken  at  his  own 
instance  or  at  the  instance  of  an  adverse  party,  or  by  a  co- 
plaintiff  or  codefendant  at  any  time  before  or  during  the  trial 
as  prescribed  in  this  article. 

See  L.  1878.  ch.  290;  Co.  Proc..  part  of  IS  300.  301.  302  and  397;  L. 
1004,  ch.  G06;  L.  1000,  ch.  65,  |  3:  see  note  40  of  notes  of  Board  of 
Statutory   Consolidation    at   end   of   code. 

|  871.  [Am'd,  1877,  1909.]  Deposition  of  a  witness  not 
a  party. 

The  deposition  of  a  person  not  a  party,  whose  testimony  is 
material  and  necessary  to  a  party  to  an  action,  pending  in  a 
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court  of  record  or  to  a  person  who  expects  to  be  a  party  to  an 
action  about  to  be  brought  in  such  a  court,  by  a  person  other 
than  the  person  to  be  examined,  may  also  be  taken,  as  prescribed 
In  this  article. 

2  R.  B.  891,  portions  of  If  1,  2,  88  and  84  (2  Bdm.  407,  414,  415). 
Am'd  bj  L.  1009,  ch.  65,  |  8.  See  note  4ft  of  notes  of  Boaid  of  Statutory 
ConeoHrtetlon  at  emd  of  code. 

|  872.  [Am'd,  1877,  1879,  1880,  1803,  1895,  1911,  1913.] 
Application)  contents  of  affidavit. 

The  person  desiring  to  take  a  deposition  as  prescribed  in  this 
article,  may  present  to  a  judge  of  the  conrt  in  which  the  action 
is  pending;  or,  if  it  is  pending  in  the  supreme  court,  to  a  county 
juage*  or,  if  an  action  is  not  nending,  but  is  expected  to  be 
brought*  to  a  judge  of  the  supreme  court,  or  to  a  county  judge; 
an   affidavit,  setting  forth  as  follows: 

1.  The  names  and  residences  of  all  the  parties  to  the  action, 
and  whether  or  not  they  have  appeared,  and  if  either  of  them 
has  appeared  by  attorney,  the  name,  and  the  residence  or  office 
address  of  the  attorney;  or,  if  no  action  is  pending,  the  names 
and  residences  of  the  expected  parties  thereto. 

2.  If  an  action  is  pending,  the  nature  of  the  action,  and  the 
substance  of  the  judgment  demanded,  and  if  the  application  is 
made  by  the  defendant  before  answer,  or  by  either  party  after 
answer,  the  nature  of  the  defense. 

3.  If  no  action  is  pending,  the  nature  of  the  controversy  which 
is  expected  to  be  the  subject  thereof. 

4.  The  name  and  residence  of  the  person  to  be  examined,  and 
that  the  testimony  of  such  person  is  material  and  necessary  for 
the  party  making  such  application,  or  the  prosecution  or  defense 
of  such  action,  and  if  the 'action  is  to  recover  damages  fqr  per- 
sonal injuries,  that  the  defendant  is  ignorant  of  the  nature  and 
extent  of  such  personal  injuries,  andt  at  the  option  of  the  appli- 
cant the  place  where  he  is  sojourning,  or  wnere  he  regularly 
transacts  business. 

Bee  Bale  82. 

5.  If  an  action  Is  pending,  that  the  person  to  be  examined  Is 
about  to  depart  from  the  State;  or  that  ne  is  so  sick  or  infirm,  as 
to  afford  reasonable  ground  to  believe  that  he  will  not  be  able  to 
attend  the  trial;  or  that  any  other  special  circumstances  exist, 
which  render  it  proper  that  he  should  be  examined  as  prescribed 
in  this  article.  But  this  subdivision  does  not  apply  to  a  case, 
where  the  person  to  be  examined  is  a  party  to  the  action. 

flee  101  App.  Dir.  486. 

6.  If  no  action  is  pending,  that  the  person  expected  to  be  the 
adverse  party  is  of  full  age,  and  a  resident  of  the  State,  or  so- 
journing within  the  State;  or  that  he  has  an  office  within  the 
State,  where  he  regularly  transacts  business,  in  person,  specifying 
the  place,  and,  if  it  is  in  a  city,  the  street  and  street  number,  or 
other  designation  of  the  particular  locality;  or,  if  two  or  more 
persons  are  expected  to  be  adverse  parties,  that  each  is  of  full 
age,  and  so  resident  or  sojourning,  or  has  an  office;  also  the  cir- 
cumstances which  render  it  necessary  for  the  protection  of  the 

ao7 


H  873-74  DEPOSITIONS.  c.  9,  t.  3,  a.  1 

applicant's   rights,   that  the  witness's  testimony  should  be  per- 
petuated. 

7.  Any  other  fact  necessary  to  show  that  the  case  comes 
within  one  of  the  two  last  sections.  And  if  the  party  sought  to 
be  examined  is  a  corporation,  joint  stock  or  other  unincorporated 
association,  the  affidavit  shall  state  the  name  of  the  officers, 
directors,  or  managing  agents  thereof,  or  any  of  them  whose  tes- 
timony is  necessary  and  material,'  or  the  books  and  papers  as  to 
the  contents  of  which  an  examination  or  inspection  is  desired, 
and  the  order,  to  be  made  in  respect  thereto  shall  direct  the  ex- 
amination of  such  persons  and  the  production  of  such  books  and 
papers,  and  on  such  examination  the  books  or  papers,  or  any 
part  or  parts  thereof,  may  be  offered  and  received  in  evidence  in 
addition  to  the  use  thereof  by  the  witness  to  refresh  his  memory. 

2R.S.  391,  398,  ||  2.  34.  Am'd  by  L.  1877,  eh.  416;  L.  1879,  oh.  642; 
L.  1880,  ch.  538;  L.  1893,  ch.  721;  L.  1890,  ch.  946;  U  1911,  ch.  781; 
L.  1913.  cb.  278.     In  effect  Sept,  1,  1913.     See  Rule  82. 

|  873.  [Am'd,  1877,  1870,  1884,  1893,  1804.]  Order  for 
examination. 

The  judge  to  whom  such  an  affidavit  is  presented  must  errant 
an  order  for  the  examination,  if  an  action  is  pending;  if  no  action 
is  pending  he  must  grant  it  if  there  be  reasonable  ground  to 
believe  that  an  action  will  be  brought,  as  stated  in  the  affidavit, 
and  that  the  application  is  made  in  good  faith  to  preserve  the 
expected  testimony;  otherwise  he  must  dismiss  the  application. 
Wnere  the  person  to  be  examined  is  a  party  to  a  pending  action, 
or  is  expected  to  be  a  party  to  an  action  to  be  brought,  the  order 
may,  in  the  discretion  of  the  judge,  designate  and  limit  the  par- 
ticular matters  as  to  which  he  shall  be  examined.  In  every 
action  to  recover  damages  for  personal  injuries,  the  court  or 
Judge,  In  granting  an  order  for  the  examination  of  the  plaintiff 
before  trial  may,  if  the  defendant  apply  therefor,  direct  that  the 
plaintiff  submit  to  a  physical  examination  by  one  or  more  physi- 
cians or  surgeons,  to  be  designated  by  the  court  or  judge,  and 
such  examination  shall  be  had  and  made  under  such'  restrictions 
and  directions  as  to  the  court  or  judge  shall  seem  proper.  In  any 
action  brought  to  recover  damages  for  personal  injuries,  where 
the  defendant  shall  present  to  the  court  or  judge  satisfactory 
evidence  that  he  is  ignorant  of  the  nature  and  extent  of  the 
Injuries  complained  of,  the  court  or  judge  shall  order  that  such 
physical  examination  be  made;  and  if  the  party  to  be  examined 
(mall  be  a  female  &he  shall  be  entitled  to  have  such  examination 
before  physicians  or  surgeons  of  her  own  sex.  The  order  must 
require  the  party  or  persons  to  be  examined  to  appear  before  ' 
the  judge,  or  befnie  a  referee  named  hi  the  order,  for  the  pur-  . 
pose  of  taking  the  examination,  at  a  time  and  place  therein 
specified.  The  order  must  also  direct  the  time  of  service  of  a 
copy  thereof;  which  must  be  made  within  the  State,  not  more 
than  twenty,  nor  less  than  tive  days,  before  the  time  fixed  for 
the  examination,  unless  special  circumstances',  making  a  differ- 
ent time  of  service  necessary,  are  shown  in  the  affidavit,  and 
trbat  fact  is  recited  in  the  order. 

.  2  R.  S.  392,  398,  |{  3.  34.  Am'd  by  L.  1877,  ch.  416;  L.  1879,  «b.  642} 
L,  1884,  ch.  399;  L.  1893,  cb.  721;  U  1894,  ch.  428. 

V  ^74-  [Am'd,  1877  and  1882.]  Pualahmeat  for  dlsobor^ 
Inar  order. 

Witness  fees,  at  the  rate  prescribed  by  law  in  an  action  In  the 
supreme  court,  must  be  paid  or  tendered  when  the  order  is  served 
upon  the  party  or  other  person  required  to  attend.     If  the  party 
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proceedings  thereon  are  the  same,  as  if  he  failed  to  obey  a  sub- 
poena, issued  from  the  court,  in  which  the  action  is  pending;  or, 
if  no  action  is  pending,  from  the  court  of  which  the  judge  is  a 
member. 


|  875.  [Am'd,  1879.)      Service  of  order,  etc* 

A  copy  of  the  order,  and  of  the  affidavit  upon  which  it  was 
granted,  must  be  served  upon  the  attorney  for  each  party  to 
the  action,  in  like  manner  as  a  paper  in  the  action;  or,  if  a  party 
has  not  appeared  in  the  action,  they  must  be  served  upon  him, 
as  directed  by  the  order.  If  no  action  is  pending,  they  must  be 
personally  served  upon  each  of  the  persons,  named  therein  as 
expected  adverse  parties. 

|  876.  [Am'd,   1870.]      Examination  of  adverse  party. 

Upon  proof,  by  affidavit,  that  service  of  a  copy  of  the  order 
and  of  the  affidavit  has  been  duly  made,  as  directed  in  tne 
order,  the  judge  or  the  referee  must  proceed  to  take  the  deposi- 
tion of  the  witness,  at  the  time  and  place  specified  in  the  order. 
He  may.  from  time,  to  time,  adjourn  the  examination  to  another 
day.  and  to  another  place,  within  the  same  county.  Sections 
eight  hundred  and  fifty-six,  eight  hundred  and  fifty-seven  and 
eight  hundred  and  fifty-eight  of  this  act  apply  to  the  examination 
of  a  party  or  a  person  expected  to  be  an  adverse  party,  taken  as 
prescribed  in  this  article. 

2B.8.  392,  I  5,  and  id.  390,  |  36. 

|  877.  [Repealed  la  1877,  re-enacted  In  1882.]  Party 
confined    In    prison. 

Where  the  partv  or  other  person  to  be  examined  is  confined  In 
a  prison  or  Jail  within  the  State,  under  a  sentence  for  a  felony, 
that  fact  must  be  stated  in  the  affidavit,  and  his  deposition  may 
t»e  taken  as  prescribed  in  the  foregoing  sections,  as  if  he  was  not 
so  confined,  except  that  in  such  a  case,  the  granting  or  refusing 
the  order,  and,  if  granted,  tlie  appointment  of  a  referee  to  take 
the  testimony,  is  always  in  the  discretion  of  the  judge.  The 
order  must  require  the  production  of  the  prisoner  by  the  person 
in  charge  of  the  prison  or  jail  at  the  prison  or  jail;  but  it  may 
prescribe  such  regulations  and  restrictions  with  respect  thereto 
as  the  judge  deems  proper. 

f  878.  (Repealed,  1877.) 

|  878.  [Am'd,  1882.]     Deposition  by  consent. 

The  parties  to  an  action  may  stipulate,  in  writing,  that  the 
deposition  of  a  competent  witness,  to  be  used  therein,  may  be 
taken  before  a  judge  or  referee,  at  a  time  and  place  specified  in 
the  stipulation,  either  orally,  or  upon  interrogatories,  to  be  agreed 
upon  in  like  manner.  The  witness  may  be  subpoenaed  to  attend 
the  examination,  as  upon  a  trial:  and  the  judge  or  referee  may 
take  his  deposition,  as  if  an  order  had  been  made  by  the  court, 
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directing  it  to  be  so  taken.  But  this^section  does  not  apply  to 
a  case  specified  in  section  eight  hundred  and  seventy-seven 
of  this  act. 

L.  1847,  ch.  280,  If  78  and  79,  amended. 

{  880.  [Am'd,  1870.]  Rules  for  examination  of  party  or 
expected  party.  Manner  of  taking;  and  returning?  deposi- 
tions.     Refusal    of   persona    examined   to    answer. 

The  examination  of  a  party,  or  an  expected  party,  is  subject 
to  tne  same  rules  as  if  he  was  examined  upon  the  trial.  The 
judge  or  referee,  upon  every  other  examination  taken  as  pre* 
scribed  in  this  article,  must  insert  therein  every  answer  or  dec- 
laration of  the  person  examined,  which  either  party  requires 
to  be  inserted.  The  deposition,  when  completed,  must  be  care- 
fully read  to  and  subscribed  by  the  person  examined;  must  be 
certified  by  the  judge  or  referee  taking  it;  and,  within  ten  days 
thereafter,  must  be  filed  in  the  office  of  the  clerk;  or,  if  no 
action  is  pending,  in  the  office  of  the  clerk  of  the  county  in 
which  it  was  taken;  together  with  the  stipulation  or  order,  under 
which  it  was  taken;  the  affidavit  upon  which  the  order  was 
granted;  and  proof  of  the  service  of  a  copy  of  the  order  and  of 
the  affidavit.  If,  upon  an  examination  before  a  referee,  the 
person  examined  refuses  to  answer  any  question,  the  referee 
must  report  the  fact  to  the  court  or  judge,  who  must  deter- 
mine whether  the  question  is  relevant,  and  whether  the  witness 
is  bovnd  to  answer  it. 

2  B.  8.  802,  |  6,  and  part  of  I  5  (2  Edm.  408) ;  and  id.  899,  |  87  (S 
416). 


S  881.   [Am'd,  1011.]     When  to  be  read  in  evidence. 

The  deposition,  or  a  certified  copy  thereof,  may  be  read  in 
evidence  by  either  party,  at  the  trial  of,  or  upon  the  assessment 
of  damages,  by  writ  of  inquiry,  or  upon  a  reference,  or  otherwise, 
in  the  action  or  in  any  special  proceeding  specified  in  the  original 
affidavit  or  stipulation,  or  in  any  other  action  or  special  proceed- 
ing thereafter  brought  between  the  same  parties,  or  between  any 
parties  claiming  under  them  or  either  of  them,  or,  if  no  action  or 
special  proceeding  is  then  pending,  in  an  action  or  special  pro- 
ceeding thereafter  brought  between  the  persons  named  in  the 
original  affidavit  as  expected  parties,  or  between  persons  claim- 
ing under  them  or  either  of  them,  including  the  case  where  one 
of  the  parties  is  the  executor  of  the  will  or  administrator  of  the 
estate  of  the  witness  and  is  given  a  cause  of  action  by  reason  of 
section  nineteen  hundred  and  two  of  this  act.  And  except  in  the 
cases  prescribed  to  the  contrary  in  section  eight  hundred  and 
eighty-two  of  this  act,  the  said  deposition,  or  a  certified  copy 
thereof,  may  be  read  in  evidence  by  either  party  to  the  action 
or  special  proceeding  in  which  it  is  taken,  and  as  between  the 
defendant  in  said  action  and  the  legal  representatives  and  privies 
in  interest  and  estate  of  the  plaintiff,  and  as  between  the  plaintiff 
and  tho  legal  representatives  and  privies  in  interest  and  estate  of 
the  defendant,  and  as  between  the  legal  representatives  and 
privies  in  interest  and  estate  of  the  defendant  and  the  legal 
representatives  and  privies  in  interest  and  estate  of  the  plaintiff. 

2  R.   S.   302.   part  of   f   7.   and  id.  399,   part  of  I   39;   am'd  by  L.   1011, 
ch.  859,  in  effect  Sept.  1,  1911. 
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f  882.  [Am'd,  1883.]  Proof  of  witness'*  inability  to  at- 
tend. 

Bnt  such  a  deposition,  except  that  of  a  party,  taken  at  the 
instance  of  an  adverse  party,  or  a  deposition  taken  in  pursuance 
of  a  stipulation,  as  prescribed  in  this  article,  shall  not  be  so 
read  in  evidence  until  it  has  been  satisfactorily  proved  that  the 
witness  is  dead,  or  is  unable  personally  to  attend  by  reason  of 
his  insanity,  sickness  or  other  infirmity,  or  that  he  is  confined 
in  a  prison  or  jail;  or  that  he  has  been  and  is  absent  from  the 
State,  so  that  his  attendance  could  not,  with  reasonable  diligence, 
be  compelled  by  subpoena. 
2  B.  8.  392,  399,  remainder  of  ||  7  and  39. 

S  883.  Effect  of  deposition. 

A  deposition,  so  read  in  evidence  has  the  same  effect,  and  no 
other,  as  the  oral  testimony  of  the  witness  would  have;  and  an 
objection  to  the  competency  or  credibility  of  the  witness,  or  to 
the  relevancy  or  substantial  competency  of  a  question  put  to 
him,  or  of  an  answer  given  by  him;  may  be  made  as  if  the  wit- 
ness was  then  personally  examined  and  without  being  noted 
upon  the  deposition. 

Id.,   If  9  and  40,  am'd. 

f  884.  Original  affidavits,  evidence. 

The  original  affidavits,  filed  with  such  a  deposition,  or  certified 
copies  thereof,  are  presumptive  evidence  of  the  facts  therein 
contained,  to  show  a  compliance  with  the  provisions  of  this 
article. 

Id.,  I  38. 

I  886.   [Am'd,   1877,   1001,   1000.]      Deposition   to   be   nsed 


Where  a  party  intends  to  make  or  oppose  a  motion  in  a  court 
of  record  and  it  is  necessary  for  him  to  have  the  affidavit  or 
deposition  of  a  person  not  a  party,  to  use  upon  the  motion,  the 
court  or  a  judge  authorized  to  make  an  order  in  the  case  may  in 
its  or  his  discretion  make  an  order  appointing  a  referee  to  take 
the  deposition  of  that  person.  The  order  must  be  founded  upon 
proof  by  affidavit  that  the  applicant  intends  to  make  the  motion, 
or  that  notice  of  a  motion  has  been  given  which  the  applicant 
intends  to  oppose.  The  affidavit  must  specify  the  nature  of  the 
action  and  must  show  that  the  affidavit  or  deposition  is  neces- 
sary thereon  and  that  such  person  has  refused  to  make  an 
affidavit  of  the  facts  which  the  applicant  verily  believes  are 
within  his  knowledge.  If  the  defendant  has  appeared  in  the 
action  and  the  application  is  made  on  the  part  of  the  plaintiff 
at  least  one  day's  notice  of  such  application  must  be  given  to 
the  attorney  of  the  defendant,  and  if  the  application  is  made  on 
the  part  of  the  defendant  similar  notice  must  be  given  to  the 
attorney  of  the  plaintiff.  The  person  to  be  examined  may  be 
subpoenaed  and  compelled  to  attend  as  upon  the  trial  and  may 
be  cross  examined  by  the  party  on  whose  attorney  the  notice  has 
been  served.  The  deposition  must  be  taken  by  question  and 
answer  and'  be  subscribed  by  the  witness,  and  must  be  delivered 
to  the  attorney  for  the  party  who  procured  the  order,  unless  such 
order  provides  for  a  different  disposition  thereof. 

Substitute  for  Co.  I>oc.,  |  401.  trbd.  7;  L.  1901,  ch.  526;  I*  1909,  cb. 
65.  |  3.  See  note  49  of  notes  of  Board  of  Statutory  Consolidation  at  end 
of  code. 
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I  830.  Whore  witness)  may  be  compelled   to  Attend. 

Where  a  person  to  be  examined,  as  prescribed  in  this  article, 
is  a  resident  of  the  State,  he  shall  not  be  required  to  attend  in 
any  county,  other  than  that  in  which  he  resides,  or  where  he 
has  an  office  for  the  regular  transaction  of  business,  in  person. 
Where  he  is  not  a  resident,  he  shall  not  be  required  to  attend 
in  any  other  county,  than  that  wherein  he  is  served  with  a  sub- 
poena, unless,  for  special  reasons,  stated  in  the  affidavit,  the 
order  otherwise  directs. 

Co.  Proc.,  S  891,  last  clause,  with  amendments. 
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article:  sbcqnd. 
Depositions,  taken  without  the- State,  for  rue  within  the  State, 

fee.  887,  888.  When  commission  to  issue. 

889.  How  and  upon  what  terms  granted. 

880.  Order  made  by  judge. 

881.  Interrogatories;    how  settled. 

083.  Id.;  to  be  annexed;  directions  for  return. 

888.  Commission  to  examine  wholly  or  partly  upon  oral  questions. 

894.  When  open  commission  may  issue,  or  depositions  may  be  takes. 

895.  Depositions  where  adverse  party  Is  an  infant  or  committee, 
886.  Notice  of  examination  upon  oral  questions. 

897.  Open  commission. 

898.  Order  directing  depositions  to  be  taken. 

889.  Before  whom  depositions  may  be  taken;  notice  of  taking. 
900.  How  depositions  taken. 

801.  Commission  or  order  to  take  depositions;    how  executed  and  If* 

turned. 
80S.  Certificate  of  execution. 
908.  Certificate,  a  sufficient  return. 

904.  Return   by   agent. 

905.  If  agent  is  sick  or  dead. 

906.  907.  Filing  deposition,  etc.,  so  returned.  ,     . 

908.  Commission,  etc.,  by  consent. 

909.  Where  return  to  be  kept;  parties  may  Inspect  It,  etc. 

910.  When  deposition  may  be  suppressed. 

911.  Deposition,  etc.,  evidence. 

912.  When  Interrogatories  and  deposition  may  be  In  a  foreign  language. 

913.  Letters  rogatory. 

f  887.  [Am'd,  1879.]    When  commission  to  issue. 

In  a  case  specified  in  the  next  section,  where  it  appears,  by 
affidavit,  on  the  application  of  either  party,  that  the  testimony 
of  one  or  more  witnesses,  not  within  the  State,  is  material  to 
the  applicant;  a  commission  may  be  issued,  to  one  or  more 
competent  persons,  named  therein;  authorizing  them,  or  any 
one  of  them,  to  examine  the  witness  or  witnesses  named  therein, 
under  oath,  upon  the  interrogatories  annexed  to  the  commission; 
to  take  and  certify  the  deposition  of  each  witness;  and  to 
return  the  same,  and  the  commission,  according  to  the  directions 
given  in  or  with  the  commission.  The  applicant,  or  any  other 
party  to  the  action,  may  be  thus  examined.  t 

From  L.  1862,  ch.  876,  S  1>  am'd. 

§  888.   [Am'd,   1898.]      The  same. 

Snch  a  commission  may  be  issued,  in  either  of  the  following 


1.  Where  a  party  to  an  action,  brought  in  a  court  of  record, 
is  In  default  for  want  of  an  appearance  or  pleading,  and  the 
testimony  is  required  upon  the  assessment  of  damages,  by  a 
writ  of  inquiry,  or  upon  a  reference;  or  otherwise,  to  enable  the 
court  to  render  the  proper  final  judgment. 

2.  Where  final  judgment  has  been  rendered  against  the  ad- 
verse party  in  an  action  brought  in  a  court  of  record;  and  the 
testimony  is  required  In  order  to  carry  the  judgment  into  effect. 

3.  Where  an  appeal  from  a  final  judgment,  rendered  in  the 
supreme  court,  the  city  court  of  the  city  of  New- York,  or  a 
comity  court,  or  a  motion  for  a  new  trial  in  either  of  those 
courts,  is  pending,  and  the  testimony  will  be  material  and  neces- 
sary to  the  applicant,  in  the  prosecution  or  -  defence  of  thsj 
action,  if  a  new  trial  is  granted. 

•Bee  L.   1882,  eh.  419,  f  1*64;  post,  |  8171.  ' 
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4.  Where  the  application  is  made  before  the  joinder  of  issue, 
in  an  action  brought  m  either  of  the  courts  specified  in  the  last 
subdivision;  and  there  is  reason  to  apprehend  that  before  issue 
Is  joined,  and  an  application  for  a  commission  can  thereafter 
be  made,  the  witness  will  die,  or  become  unable  to  give  his  testi- 
mony, or  remove,  so  that  his  testimony  cannot  be  taken. 

5.  Where  an  issue  of  fact  has  been  joined,  in  an  action  pending 
in  a  court  of  record,  and  the  testimony  is  material  to  the 
applicant,  in  the  prosecution  or  defence  thereof. 

6.  In  special  proceedings, 

L.  1896,  ch.  046. 


1  889.  How  and  upon  what  terms  granted. 

In  a  case  specified  in  subdivision  third  of  the  last  section,  If 
the  appeal  has  been  taken  to  another  court,  the  application 
must  be  made  to  the  court  in  which  the  judgment  was  rendered; 
and  an  order,  directing  the  commission  to  be  issued,  may  be 
granted  or  refused,  in  the  discretion  of  that  court.  In  a  case 
specified  in  either  of  the  other  subdivisions  of  that  section,  the 
application  may  be  made  to  the  court,  or  a  judge  thereof,  or,  in 
the  supreme  court,  to  the  county  judge  of  the  county,  where  the 
action  is  triable;  and  it  must  be  granted,  upon  satisfactory 
proof  of  the  facts  authorizing  it,  unless  the  court  or  judge  has 
reason  to  believe,  that  the  application  is  not  made  in  good  faith, 
or  unless  an  order  for  an  open  commission,  or  for  taking  deposi- 
tions, is  made  as  prescribed  in  this  article.  Notice  of  the  appli- 
cation must  be  given  to  the  adverse  party,  unless  he  is  in  default 
for  want  of  an  appearance.  Upon  granting  the  order,  the  court 
or  judge  may,  in  any  case,  impose  such  terms  as  justice  requires. 

From  L.  1862,  ch.  376,  I  l,  and  2  R.  8.  893,  If  11  and  12,  with  amendments, 
flee    also    L.  1847.  ch.  470.  ft  15  <4  Bdm.  688). 

|  $90*  Order  made  by  Jndse. 

Where  the  order  is  made  by  a  judge,  out  of  court,  it  must  be 
entered  in  the  office  of  the  clerk.  It  shall  be  granted,  only  in 
a  case,  where  the  court  would  grant  It,  and  upon  the  same 
terms;  and  it  is  subject  to  the  control  of  the  court. 

ft  891.  Interrogator!  ess  bow  settled. 

Unless  the  interrogatories,  to  be  annexed  to  the  commission, 
are  settled  by  consent  of  the  parties,  they  must  be  settled,  upon 
notice,  by  a  judge  of  the  court,  or,  in  the  supreme  court,  by  the 
county  judge  of  the  county,  where  the  action  is  triable,  aa  pre- 
scribed in  the  general  rules  of  practice. 

2  B.  S.  393,  ft  14,  as  am'd  by  L.  1876,  ch.  420. 

§  892.  Id. |  to  be  annexed;  directions  for  return. 

The  interrogatories,  when  settled,  must  be  annexed  to  the 
commission.  Either  party  must  be  allowed  to  insert  therein 
any  question,  pertinent  to  the  issue,  which  he  proposes.  Unless 
the  parties  stipulate  in  writing,  or  the  order  granting  the  com* 
mission  prescribes,  how  it  shall  be  returned,  the  judge  must 
indorse,  unon  the  commission,  the  proper  direction  for  that 
purpose.  Unless  the  court  or  judge  thinks  proper  to  direct  H 
to  be  returned  by  an  agent,  it  must  be  returned  through  tha 
post-office. 

Id.,  |  16,  with  smesdmenfeft. 
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|  893.  [Am'd,  1895.J  Commission  to  examine  wholly  or 
partly  upon  oral  Questions. 

Where  an  issue  of  fact,  joined  in  an  action,  is  pending  in  the 
supreme  court,  the  city  court  of  the  city  of  New-York,  or  a 
county  court,  the  parties  may  stipulate,  in  writing,  or  the  court 
to  which,  or  the  judge  to  whom  an  application  for  a  commission 
is  made,  may  in  its  or  his  discretion,  direct,  in  the  order,  that  a 
commission  issue  without  written  interrogatories,  and  that  the 
depositions  be  taken  upon  oral  questions;  or  that  a  commission 
issue,  to  take  the  deposition  of  one  or  more  witnesses,  designated 
in  the  order,  partly  upon  oral  questions  and  partly  upon  written 
interrogatories,  or  to  take  the  deposition  of  one  or  more  witnesses, 
designated  in  the  order,  upon  oral  questions,  and  one  or  more 
witnesses,  designated  in  the  order,  upon  written  interrogatories. 

L.  18WJ,  ch.  946. 

I  994.  When  open  commission  may  lssne,  or  deposit iosis 
mar  be  talcen. 

Where  an  issue  of  fact,  joined  in  an  action,  is  pending  in  either 
of  the  courts  specified  in  the  last  section,  the  parties  may 
stipulate,  in  writing,  or  the  court,  or  a  judge  thereof,  or,  in  the 
supreme  court,  the  county  judge  of  the  county  where  the  action 
is  triable,  may,  in  its  or  his  discretion,  upon  the  application  of 
either  party,  and  upon  satisfactory  proof,  by  affidavit,  that  one 
or  more  witnesses,  not  within  the  State,  are  material  and  neces- 
sary in  the  prosecution  or  defence  of  the  action,  make  an  order, 
upon  such  terms  as  it  or  he  deems  proper,  directing  that  an  open 
commission  issue,  or  that  depositions  be  taken,  as  prescribed  in  the 
following  sections  of  this  article. 

|  883.  [Am'd,  1879,  1897.]  Depositions  where  adverse 
party  Is  an  Infant  or  committee. 

The  last  two  sections  are  not  applicable,  where  the  adverse 
party  is  an  infant,  or  the  committee  of  a  person  judicially  de- 
clared to  be  incapable  of  managing  his  affairs,  by  reason  of  lunacy, 
idiocy  or  habitual  drunkenness.  Nor  can  the  applicant  be  exam- 
ined in  his  own  behalf,  as  prescribed  in  those  sections,  except  by 
consent  of  the  parties. 
L.  18SL  ch- •*.  In  effect  nsylfclSK. 


f  896.  Notice  of  examination  upon  oral  questions. 

Where  a  commission  is  issued,  to  take  testimony  without 
written  interrogatories,  as  prescribed  in  section  898  or  section 
884  of  this  act,  notice  of  the  time  and  place  of  the  examination 
of  a  witness,  by  virtue  thereof^naming  the  witness,  must  be 
served  as  prescribed  in  section  899  of  this  act. 

See   f  890,  post. 

§  897*  Open  commission. 

An  open  commission  must  be  directed  to  one  or  more  persona, 
named  therein,  and  must  authorize  them,  or  any  one  of  them, 
to  examine  any  witness  who  may  be  produced  by  either  party, 
on  or  before  a  day  specified  therein,  upon  oral  questions  to  be 
pot  to  the  witness,  when  he  is  produced;  to  take  and  certify  the 
deposition  of  each  witness  so  examined:  and  to  return  the  same, 
and  the  commission,  immediately  after  the  expiration  of  the 
time  limited  for  the  production  of  witnesses,  according  to  the 
directions,  given  in  or  with  tb*  commission. 
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S  898.  Order  directing1  depositions  to  be  taken. 

An  order,  directing  that  depositions  be  taken,  must  specify 
the  time  within  which  they  must  be  taken,  and  the  manner  in 
which  they  must  be  returned.  It  may  also  contain  such  addi- 
tional directions,  not  inconsistent  with  the  next  section,  with 
respect  to  the  time  and  manner  of  giving  notice,  as  the  court 
or  judge  deems  proper.  The. order  must  be  entered  in  the  clerk's 
office;  and  a  certified  copy  thereof  must  be  annexed  to  each 
deposition,  or  set  of  depositions,  returned  as  prescribed  in  the 
following  sections  of  this  article. 

From  L.  1858,  eta.  887,  |  4,  am'd. 

§   890.  Before    whom    depositions    may    be   taken;    notice 
of  takina*. 

A  deposition  may  be  taken,  pursuant  to  such  an  order,  before 
a  person  mutually  agreed  upon  by  the  parties,  or  a  chancellor, 
or  a  judge  of  a  court  of  record,  or  the  mayor  or  other  chief 
magistrate  of  a  city,  or  a  justice  of  the  peace  of  the  state  or 
territory,  where  the  witness  is;  who  is  not  counsel  or  attorney 
for  either  party,  and  would  not  be  disqualified,  by  reason  of 
affinity  or  consanguinity  to  a  party,  or  interest  in  the  event, 
from  serving  as  a  juror  upon  the  trial  of  the  action,  within  the 
State.  Written  notice  of  the  time  and  place  of  taking  a  deposi- 
tion, specifying  the  name  of  the  witness,  and  the  person  before 
whom  it  will  be  taken,  must 'be  served  by  the  party,  at  whose 
instance  it  is  taken,  upon  the  attorney  for  the  adverse  party. 
The  time  for  serving  such  -a  notice  must  be.  at  least,  £ve  judicial 
days  before  the  deposition  is  taken;  and  one  judicial  day,  in 
addition,  for  each  fifty  miles,  by  the  usual  route  of  travel, 
between  the  residence  of  the  attorney  for  the  adverse  party,  and 
the  place  where  the  deposition  is  to  be  taken. 

L.  1853,  ch.  887,  part  of  5  4,  and  $  5.  am'd. 

$  900.   How  depositions  taken. 

Upon  the  examination  of  a  witness,  without  written  inter- 
rogatories, by  virtue  of  a  commission,  or  of  an  order  to  take 
depositions,  the  commissioner,  or  the  person  before  whom  the 
deposition  is  taken,  must  take  down,  or  cause  to  be  taken  down, 
as  prescribed  in  the  next  section,  the  substance  of  the  witness's 
testimony;  unless  he  is  directed,  in  the  commission  or  the  order, 
or  required  by  the  person  appearing  for  either  party,  to  insert 
in  the  deposition  any  or  all  of  the  questions  or  answers,  word 
for  word.  Unless  the  commission  or  order  otherwise  directs, 
the  person,  appearing  for  either  party,  may  ask  any  question, 
which  he  deems  proper,  and  the  witness  s  answer  must  be 
taken  accordingly,  the  objections  thereto  being  reserved,  without 
being  specified  at  the  time  of  examination.  A  copy  of  this 
section  must  be  annexed  to  each  commission  to  take  testimony 
without  written  interrogatories,  and  to  each  certified  copy  of 
an  order  to  take  a  deposition. 

$  &Ol.  Commission  or  order  to  take  depositions;  how 
executed  and  returned. 

The   person,    to    whom   a   commission    is   directed,   or   before 

whom  a  deposition  is  taken,  unless  otherwise  expressly  directed 

in  the  commission,  or  in  the  order  for  taking  the  depositions, 

must  execute  the  commission,  or  the  order,  as  follows: 

1.  He   must   publicly   administer,   to   each   witness   examined, 

n  oath  or  affirmation  to  testify  the  truth,  the  whole  truth,  and 
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nothing  bat  the  truth,  as  to  the  matters  respecting  which  the 
witness  is  to  be  examined. 

2.  He  must  reduce  the  examination  of  each  witness  to  writing, 
or  cause  it  to  be  reduced  to  writing,  by  a  disinterested  person. 
After  it  has  been  carefully  read,  to  or  by  the  witness,  it  must 
be  subscribed  by  the  witness. 

3.  If  an  exhibit  is  produced  and  proved,  the  exhibit,  or,  if  the 
witness,  or  other  person  having  it  in  his  custody,  does  not 
surrender  it,  a. copy  thereof,  must  be  annexed  to  the  deposition 
to  which  it  relates,  subscribed  by  the  witness  proving  it,  and 
numbered  or  otherwise  identified,  in  writing  thereupon,  by  the 
commissioner,  or  person  taking  the  deposition,  who  must  sub- 
scribe his  name  thereto. 

4.  The  commissioner,  or  person  taking  the  deposition,  must 
subscribe  his  name  to  each  half  sheet  of  the  deposition;  he  must 
annex  all  the  depositions  and  exhibits  to  the  commission,  or  to 
a  certified  copy  of  the  order  for  taking  the  deposition,  with  the 
certificate  specified  in  the  next  section;  and  he  must  close  them. 
up  under  his  seal,  and  address  the  packet  to  the  clerk  of  the 
court,  at  his  official  residence. 

5.  If  there  is  a  direction,  on  the  commission,  or  in  the  order, 
to  return  the  same  through  the  post-office,  he  must  immediately 
deposit  the  packet,  so  addressed,  in  the  post-office,  and  pay  the 
postage  thereon. 

6.  If  there  is  a  direction  on  the  commission,  or  in  the  order, 
to  return  the  same  by  an  agent  of  the  party,  at  whose  instance 
it  was  issued  or  granted,  the  packet  so  addressed  must  be  deliv- 
ered to  the  agent. 

7.  Where  a  commission  is  directed  to  two  or  more  persons, 
one  or  more  of  them  may  execute  it,  as  prescribed  in  this  and 
the  next  section. 

A  copy  of  this  and  of  the  next  section  must  be  annexed  to 
each  commission,   or  order  to  take  depositions,   authorized'  by 
this  article. 
2  B.  8.  894,  }  16,  and  L.  1868,  eh.  88T,  f|  6,  7  *nd  8. 

5  902.  Certificate  of  execution. 

The  commissioner  or  other  person,  before  whom  one  or  more 
depositions  are  taken,  must  subscribe,  and  annex  to  each  deposi- 
tion,  a  certificate,   substantially  in    the    following    form,    the 
blanks  being  properly  filled  up: 
"  State  "  (or  "  territory")  "  of  "  >  „  . 

"  County"  (or  "  parish")  "  of  "  \ S8, ' 

•*I,  •  ,  do  certify  that  ,  the  witness,  personally 

appeared  before  me  on  the  day  of         ,  at  o'clock  in 

the  noon,         at  the       ,  in  the  state  "  (or  "  territory  ")  "  ot 

,  and  after  being  sworn"  (or  "affirmed,"  as  the  case  may  be), 
M  to  testify  the  truth,  the  whole  truth,  and  nothing  but  the  truth, 
did  depose  to  the  matters  contained  in  the  foregoing  deposition, 
and  did,  in  my  presence,  subscribe  the  same,  and  indorse  the  ex- 
hibits annexed  thereto.  And  I  further  certify  that  I  have  sub- 
scribed my  name  to  each  half-sheet  thereof,  and  to  each  exhibit. 
And  I  further  certify  that  appeared  in  behalf  of  the  ,  and 
that  appeared  in  behalf  of  the  ." 
U  1868,  Ch.  887,  I  7. 


|  903.     Certificate,  a  sufficient  return. 

The  certificate,  specified  in  the  last  section,  is  a  sufficient  re* 
turn  to  a  commission. 
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S  804.  Return  by  asrent. 

If  the  packet,  specified  in  section  901  of  this  act,  is  delivered  to 
an  agent,  he  must  deliver  it  to  the  clerk,  to  whom  it  is  addressed, 
or  to  a  judge  of  the  court,  either  of  whom  must  receive  and  open 
it,  upon  the  agent  making  affidavit,  that  he  received  it  from  the 
hands  of  the  commissioner,  or  the  person  who  took  the  deposition, 
and  that  it  has  not  been  opened  or  altered,  since  he  so  received  it. 

2  B.  8.   894,  |  17. 

fi  905.  If  agent  Is  sick  or  dead.  . 

If  the  agent  is  dead,  or,  from  sickness  or  other  casualty,  is  un- 
able to  deliver  the  packet  personally,  as  prescribed  in  the  last  sec- 
tion, it  must  be  received,  by  the  clerk  or  judge,  from  the  hands 
of  any  other  person,  upon  the  latter  making  an  affidavit,  that  he 
received  it  from  the  agent;  that  the  agent  is  dead,  or  otherwise 
unable  to  deliver  it;  that  it  has  not  been  opened  or  altered  since 
he  received  it;  and  that  he  believes  that  it  has  not  been  opened 
or  altered,  since  it  came  from  the  hands  of  the  commissioner,  or 
the  person  who  took  the  deposition. 

Id.,  |  18. 

|  906.  Fllinflr  deposition,  etc.,  so  returned. 

The  clerk  or  judge,  who  receives  and  opens  the  packet,  as  pre- 
scribed in  the  last  two  sections,  must  indorse  thereupon,  and  sign, 
a  note  of  the  time  of  the  receipt  and  opening  thereof,  and  im- 
mediately file  it  in  the  office  of  the  clerk;  together  with  the  affi- 
davit of  the  person,  who  delivered  it  to  him* 

Id.,  |  10,  am'd. 

|  907.  The  name. 

If  the  packet  is  transmitted  through  the  post-office,  the  clerk, 
to  whom  it  is  addressed,  must  receive  it  from  the  post-office,  open 
it,  indorse  thereupon,  and  sign,  a  like  note  of  the  time  of  the 
receipt  and  opening  thereof,  and  immediately  file  it  in  his  office. 

Id.,  9  20. 

|  D08.  Commission,  etc.,  by  consent. 

A  commission  may  issue,  or  an  order  to  take  depositions  may  be 
made,  by  consent,  in  a  case  where  either  may  be  directed  by  the 
court  or  a  judge,  as  prescribed  in  this  article.  On  filing  a  stipula- 
tion to  that  effect,  signed  by  the  attorneys  for  the  parties,  the 
clerk  must  enter  an  order  accordingly;  and  thereupon  the  attor- 
ney for  the  party,  procuring  the  order,  may  insert  in  the  commis- 
sion, or  indorse  upon  or  annex  to  it,  or  the  order,  the  necessary 
directions  for  the  execution  and  return  thereof,  according  to  the 
stipulation. 
Id.,  S  21,  remodelled. 


|  900.  Where  return  to  be  kept)  parties  maj  inspect 
It,  etc. 

A  commission,  or  copy  of  an  order  to  take  depositions,  with  the 
certificates,  returns,  depositions,  and  exhibits  thereto  annexed, 
must  remain  on  file  in  the  office  of  the  clerk,  unless  otherwise 
provided  by  the  ptipnlntinn  of  the  parties,  or  unless  the  court,  by 
a  special  order.  di^Ws  them  to  be  filed  in  the  office  of  another 
clerk.    They  are  always  open  to  the  inspection  of  tb»  parties 
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either  of  whom  is  entitled  to  a  copy  of  them,  or  of  any  part 
thereof,  on  payment  of  the  fees  allowed  by  law. 
2  B.  S.  884,  |  22. 

|  910.  Wkem  deposition  may  be  suppressed. 

Where  it  appears,  by  affidavit,  that  a  deposition  has  been  im- 
properly or  irregularly  taken  or  returned;  or  that  the  personal 
attendance  of  the  witness,  upon  the  trial,  could  have  been  pro* 
cored,  with  due  diligence,  by  a  subpoena;  or  that  the  attorney  fo* 
either  party  has  practiced  any  fraud,  or  unfair  or  overreaching 
conduct,  to  the  prejudice  of  the  adverse  party,  in  the  course  of 
the  proceedings;  an  order,  for  the  suppression  of  the  deposition, 
may  be  made  by  the  court,  upon  the  application  of  the  party  ag- 
grieved, upon  notice  to  the  adverse  party. 

L.  1868,  ch.  887,  |  14,  am'd. 

f  Oil.  Deposition,  etc.,  evidence. 

A  deposition,  taken  and  returned  as  prescribed  in  this  article, 
or  an  exemplified  copy  thereof,  if  the  original  is  filed  in  another 
county,  may,  unless  It  is  suppressed  as  prescribed  in  the  last  sec- 
tion, be  read  u  evidence  by  either  party.  It  has  the  same  effect, 
and  no  other,  &l  the  oral  testimony  of  the  witness  would  have; 
and  an  objection  to  the  competency  or  credibility  of  the  witness, 
st  to  the  relevancy,  or  substantial  competency,  of  a  question  put 
to  him,  or  of  an  answer  given  by  him,  may  be  made,  as  if  the 
witness  was  then  personally  examined,  and  without  being  noted 
upon  the  deposition. 

Id.,  f  13,  and  2  B.  8.  886,  |  28,  with  amendments.    See  4  T.  A  a  888. 

|  012.  [Am'd,  1886.]  When  Interrogatories  ail  deposi- 
tion may  be  in  a  f orelsm  lanarnnare. 

Upon  an  application,  made  in  the  supreme  court,  the  city  court 
of  the  city  of  New- York,  or  a  county  court,  for  a  commission  to 
be  issued  to  a  foreign  country,  if  it  satisfactorily  appears,  by 
affidavit,  that  the  witness  does  not  understand  the  English  lan- 
guage, the  order  for  the  commission  may,  in  the  discretion  of 
the  court  or  judge,  direct  that  written  interrogatories  annexed 
thereto,  by  way  of  direct  or  cross-examination  be  framed  in  the 
English  language,  and  also  in  a  foreign  language;  that  only  the 
interrogatories  framed  in  the  foreign  language  be  put  to  the  wit- 
ness; and  that  his  answers  be  taken,  and  the  certificates  be  made 
out,  in  the  same  language.  Where  such  an  order  is  made,  it 
must  provide  for  the  payment,  by  the  applicant,  to  the  adverse 
party,  of  a  reasonable  sum,  fixed  therein,  for  the  expense  of  pro- 
curing the  interrogatories,  in  his  behalf,  to  be  translated.  The 
judge,  who  settles  the  interrogatories,  must  settle  them  in  the 
foreign  language,  and  in  the  English  language;  and,  for  that  pur- 
pose, he  may  call  in  the  assistance  of  one  or  more  experts,  whose 
compensation  must  be  fixed  by  the  judge,  and  paid  by  the  ap- 
plicant When  the  deposition  is  read  in  evidence,  it,  and  the  in- 
terrogatories, must  be  interpreted  into  the  English  language,  as 
if  the  witness,  being  unable  to  speak  the  English  language,  was 
personally  present  and  testifying. 

U  1885,  ch.  848. 

|  8>1S.  Letters  rosratory. 

Letters  rogatory  may  be  issued  from  either  of  tile  courts  speci- 
fied in  the  last  section,  in  its  discretion,  in  a  case  where  a  com- 
mission may  be  issued,  as  prescribed  in  this  article,  upon  satis- 

•17 
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factory  proof,  by  affidavit,  that  there  is  good  reason  to  believe, 
that  the  ends  of  justice  will  be  better  promoted  thereby,  than  by 
the  issuing  of  a  commission,  notwithstanding  that  a  commission 
can  be  executed,  in  the  country  to  which  they  are  sent.  Letters 
rogatory  can  be  issued  only  to  examine  one  or  more  witnesses, 
upon  written  interrogatories,  annexed  thereto;  which  must  be 
framed  and  settled,  and  the  depositions  must  be  returned,  as  pre- 
scribed in  this  article,  with  respect  to  the  interrogatories  annexe* 
to  a  commission,  and  the  depositions  taken  thereunder. 
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ABTICOU   TltlBD. 

Depositions,  taken  within  the  state  for  use  without  the  stats. 


flee.  914.  In  what  ohm  deposition  may  be  taken. 

915.  aabpoene  to  witness. 

916.  Repealed. 

917.  Repealed. 

918.  Repealed.  ^i4 

919.  Taking  and  return  of  deposition. 

WO.  Repealed. 

|    914.    [Am'd,    1809.]     In    wbnt    cases   deposition    may    be 

taken. 

A  party  to  an  action,  suit,  or  special  proceeding,  civil  or  crimi- 
nal, pending  in  a  court  without  the  state,  either  in  the  United 
States,  or  in  a  foreign  country,  may  obtain,  by  the  special  pro- 
ceeding prescribed  in  this  article,  the  testimony  of  a  witness,  and, 
in  connection  therewith,  the  production  of  books  and  papers, 
within  the  state,  to  be  used  in  the  action,  suit  or  special  pro- 
ceeding. 

t  R.  8.  897, 1 29  (2  Edm.  414),  as  am'd  by  L.  1807,  ob.  8B,  I  1  (7  Bdm.  08)  ;  L.  1899.  oh. 
901.    In  effect  Sept.  1, 1899. 

|  915.  [Am'd,  1899.]    Subpoena  to  witness. 

Where  a  commission  to  take  testimony,  within  the  state,  has 
been  issued  from  the  court  in  which  the  action,  suit,  or  special 
proceeding  is  pending;  or  where  a  notice  has  been  given,  or  any 
other  proceeding  has  been  taken,  for  the  purpose  of  taking  the 
testimony,  within  the  state,  pursuant  to  the  laws  of  the  state  or 
country,  wherein  the  court  is  located,  or  pursuant  to  the  laws  of 
the  United  States,  if  it  is  a  court  of  the  United  States,  the 
supreme  court,  or  the  county  court,  or  a  judge  of  either  court, 
shall,  in  a  proper  case,  on  the  presentation  of  a  verified  petition 
issue  a  subpoena  to  the  witness,  commanding  him  to  appear 
before  the  commissioner,  named  in  the  commission;  or  before  a 
commissioner,  within  the  state,  for  the  state,  territory,  or  foreign 
country,  in  which  the  notice  was  given,  or  the  proceeding  taken; 
or  before  the  officer  designated  in  the  commission,  notice,  or  other 
paper,  by  his  title  of  office;  at  a  time  and  place  specified  in  the 
subpoena,  to  testify,  in  the  action,  suit,  or  special  proceeding. 
If  the  witness  shall  fail  to  obey  the  subpoena,  or  refuse  to  have 
an  oath  administered,  or  to  testify,  or  to  produce  a  book  or  paper 
pursuant  to  a  subpoena,  or  to  subscribe  his  deposition,  the  court 
or  judge  issuing  the  subpoena  shall,  if  it  is  determined  that  a 
contempt  has  been  committed,  prescribe  the  punishment  as  in 
the  case  of  a  recalcitrant  witness  in  the  supreme  court.  The 
general  rules  of  practice  must  prescribe  rules  for  such  pro- 
ceedings. 

W..  889, ,§  80.  and  part  of  I  31,  as  am'd  by  L.  1887,  eh.  88,  1 1  (7  Edm.  88),  am'd  ;  L. 
1899,  ch.  502.    In  effect  Sept.  1, 1899. 

|  9l«.  [Repealed  May  3,  1809;  L.  1809,  ch.  502.  In  effect  Sept 
1,  1899.] 

i  ©IT.  [Repealed  May  3,  18G0;  L.  18T9,  ch.  502.  In  effect  Sent 
1,  1899.] 

|  918.  [Repealed  May  3,  1899;  L.  1899,  ch.  502.  In  effect  Sept 
X,  1899.] 
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I  919.  [Am'd,  1889.]   Taklns  mA  vetnra  of  depeslttom. 

The.  officer,  or  commissioner,  before  whom  a  witness  appears, 
In  a  case  specified  in  this  article,  must  take  down  his  testimony, 
in  writing,  and  must  annex  thereto  copies  of  all  books  and  papers 
produced  or  such  parts  thereof  as  shall  be  required,  and  must 
certify  and  transmit  it  to  the  court  in  which  the  action,  suit,  or 
special  proceeding  is  pending,  as  the  practice  of  that  court 
requires. 
L.  1899,  oh.  808.    In  effect  Sept.  1, 1899. 

|  920.  [Repealed  May  3,  1890;  L.  1899,  ch.  502.   In  effect  Sept 
1,  1809J 
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TITLE  IV. 
Documentary  evidence. 

Article  1.  Documentary  evidence,  m  a  substitute  for  oral  testimony. 

2.  Proof  of  a  document,  executed  or  remaining  within  the  State. 

3.  Proof  of  a  document,  remaining  in  a  court  or  public  office  of  the 

United  States,   or  executed  or  remaining  without  the  state. 

ARTICLES  FIRST. 

Documentary  evidence,  as  a  substitute  for  oral  testimony. 

Sec.  921.  Certain  official  certificates,  evidence. 

922.  Certificate,   etc.,   on  file,  evidence. 

923.  Notary's   certificate,   evidence. 

924.  Notary's  protest  and  memorandum;   when  evidence, 

925.  Proof  of  presentment,  etc.,  of  foreign  bills. 

926.  Affidavit  of  printer,   etc.,   evidence. 

927.  Id. ;  of  service  of  notice. 

928.  Marriage  certificate,   evidence. 

929.  Book  of  foreign  corporation;   when  evidence. 

930.  When  a  copy   thereof  la  evidence. 

931.  How  copy  to  be  verified. 

931a.  Copy   of  designation   of   person   upon   whom   to  make   service,    as 

evidence. 
931b.  Recital    in    order,    resolution   or   record    of    public    officers,    board 

or  body   presumptive  evidence  of   certain   facts. 
931c.  Extracts     from     books    and     records     of    comptroller's     office     as 

evidence. 

|  981.  Certain  official  certificates,  evidence. 

Where  the  officer,  to  whom  the  legal  custody  of  a  paper  be- 
longs, certifies,  under  his  hand  and  official  seal,  that  he  has  made 
diligent  examination,  in  his  office,  for  the  paper,  and  that  it 
cannot  be  found,  the  certificate  is  presumptive  evidence  of  the 
facts  so  certified,  as  if  the  officer  personally  testified  to  the  same. 

2  B.  S.  552,   |   12   (2  Edm.   573).      See  post,   |  961. 

I  922.  Certificate,  etc.,  on   file,   evidence. 

Where  a  public  officer  is  required  or  authorized,  by  special  pro- 
vision of  law,  to  make  a  certificate  or  an  affidavit,  touching  an 
act  performed  by  him,  or  to  a  fact  ascertained  by  him,  in  the 
course  of  his  official  duty;  and  to  file  or  deposit  it  in  a  public 
office  of  the  State;  the  certificate  or  affidavit,  so  filed  or  de- 
posited, or  an  exemplified  copy  thereof,  is  presumptive  evidence 
of  the  facts  therein  alleged,  except  where  the  effect  thereof  is 
declared  or  regulated,  by  special  provision  of  law. 

I  923.   rAm'd,  1877.]     Hotary'*  certificate,  evidence. 

The  certificate  of  a  notary  public  of  the  State,  under  his  hand 
and  seal  of  office,  of  the  presentment  by  him  for  acceptance  or 
payment,  or  of  the  protest,  for  non-acceptance  or  non-payment, 
of  a  promissory  note  or  bill  of  exchange,  or  of  the  service  of 
notice  thereof  on  a  party  to  the  note  or  bill;  specifying  the  mode 
of  giving  the  notice,  the  reputed  place  of  residence  of  the  party 
to  whom  it  was  given,  and  the  post-office  nearest  thereto;  is  pre- 
sumptive evidence  of  the  facts  certified,  unless  the  party  against 
whom  it  is  offered,  has  served  upon  the  adverse  party,  with  his 
pleading,  or  within  ten  days  after  joinder  of  an  issue  of  fact,  an 
original  affidavit,  to  the  effect,  that  he  has  not  received  notice  of 
non-acceptance,  or  of  non-payment  of  the  note  or  bill.  A  verified 
answer  is  not  sufficient  as  an  affidavit,  within  the  meaning  of 
this  section. 

L.   1833.   ch.  271,   |  8   (4   Edm.    619). 
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ft  924.  Notary's  protest  and  memorandum;  when  evi- 
dence. 

In  case  of  the  death  or  insanity  of  a  notary  public  of  the  State, 
or  of  his  absence  or  removal,  so  that  his  personal  attendance,  or 
his  testimony,  cannot  be  procured,  in  any  mode  prescribed  by  law, 
his  original  protest,  under  his  hand  and  official  seal,  the  genuine- 
ness thereof  being  first  duly  proved,  is  presumptive  evidence  of 
a  demand  of  acceptance,  or  of  payment,  therein  stated;  and  a 
note  or  memorandum,  personally  made  or  signed  by  him,  at  the 
foot  of  a  protest,  or  in  a  regular  register  of  official  acts,  kept  by 
him,  is  presumptive  evidence  that  a  notice  of  non-acceptance  or 
nun-payment  was  sent  or  delivered,  at  the  time,  and  in  the  man- 
ner,  stated  in  the  note  or  memorandum. 

2  B.  B.  288-284,  H  46  and  47  (2  Bam.  294),  consolidated. 

9  926.  Proof  of  presentment,  etc.,  Of  foreign  bills. 

Proof  of  the  presentment,  for  acceptance  or  payment,  of  a 
promissory  note  or  bill  of  exchange,  payable  in  another  state,  or 
in  a  territory,  or  foreign  country,  or  of  a  protest  of  the  note  or 
bill,  for  non-acceptance  or  non-payment,  or  of  the  service  of 
notice  thereof,  on  a  party  to  the  note  or  bill,  may  be  made,  in 
.  any  manner  authorized  by  the  laws  of  the  state,  territory,  or 
country  where  it  was  payable. 

L.  1865,  ch.  309,  second  and  third  sentences  of  5  1  (6  Bdm.  467),  am'd. 

|  926.   [Am'd,  1877.]     Affidavit  of  printer,  etc.,  evidence. 

The  affidavit  of  the  printer  or  publisher  of  a  newspaper,  pub- 
lished within  the  State,  or  of  his  foreman  or  principal  clerk, 
showing  the  publication  of  a  notice  or  other  advertisement,  au- 
thorized or  required,  by  a  law  of  the  State,  to  be  published  in 
that  newspaper,  annexed  to  a  printed  copy  of  the  notice  or  other 
advertisement,  may  be  read  in  evidence:  and  is  presumptive  evi- 
dence of  the  publication,  and,  also,  of  the  matters  stated  therein, 
snowing  that  the  deponent  is  authorized  to  make  the  affidavit. 
But  this  section  does  not  apply  to  a  case,  where  the  affidavit  is 
required  by  law  to  be  filed,  unless  it  has  been  duly  filed;  or  to  a 
case,  where  the  mode  of  proving  a  publication  is  otherwise  sped* 
ally  prescribed  by  law. 

L.  18S6,  en.  169,  f  1  (4  Bdm.  638),  am'd. 

1 027.  [Am'd,  1908.]    Affidavit  of  service  of  notice. 

Where  it  is  necessary,  upon  the  trial  of  an  action,,  to  prove  the 
service,  posting  or  affixing,  of  a  notice,  an  affidavit,  showing  the 
service,  posting  or  affixing,  to  have  been  made  by  the  person 
making  the  affidavit  is  presumptive  evidence  of  the  service,  post- 
ing or  affixing,  upon  first  proving  that  he  is  dead  or  insane,  or 
that  his  personal  attendance  cannot  be  compelled,  with  due 
diligence. 

L.  1868,  ch.  244,  §  1  (4  Bdm.  646),  am'd  by  adding  the  last  clause;  L.  1902, 
ch.  93.    In  effect  Sept.  1.  1302. 

§  098.   [Am'd,  1879.]      Marriage  certificate,  evidence. 

An  original  certificate  of  a  marriage,  within  the  State,  made 
by  the  minister  or  magistrate  by.  v  bom  it  was  solemnised;  the 
original  entry  thereof  made,  pursuant  to  law,  in  the  office  of  the 
clerk  of  a  city  or  a  town,  within  f^e  State:  or  a  copy  of  the 
certificate,  or  of  the  entry,  duty  certified,  is  presumptive  evidence 
of  the  marriage. 

*  ft.  8.  141,  |  17  (2  Kdm.  143). 


c.  y.  t.  4,  a.  1  DOCUMENTARY  EVIDENCE.  U  929-tlb 

f  829.  Book  of  foreign  corporation;  wben  ewfdonae* 

Where  a  party  wishes  to  prove  an  act  or  transaction  of  a 
foreign  corporation,  the  book  or  books  of  the  corporation  may  be 
used  for  that  purpose,  as  presumptive  evidence,  whether  any  or 
all  of  the  parties  are  or  are  not  members  of  the  corporation. 

Substitute  for  L.  1868,  ch.  206,  part  sf  |  1,  as  am'd  by  L.  1868,  ch.  688. 

f  030.  "When  a  copy  thereof  is  evidence. 

If  an  original  book  is  not  produced  at  the  trial,  as  prescribed 
in  the  last  section,  a  copy  thereof,  or  of  an  entry  tnerein,  veri- 
fied as  prescribed  in*  the  next  section,  may  be  used,  with  like 
effect  as  the  original  book;  provided  that  the  party,  intending  to 
use  the  copy,  gives  the  adverse  party  at  least  ten  days'  notice  of 
his  intention,  specifying  briefly  the  nature  of  the  evidence  pro- 
posed to  be  given.  But  this  and  the  next  section  do  not  apply, 
where  the  foreign  corporation  is  a  party  to  the  action,  and 
seeks  to  prove  its  own  act  or  transaction,  in  its  own  behalf. 

I*.  1868,  ch.  206,  parts  of  H  1  *nd  2,  am'd. 

£  931.  How  copy  to  be  verified. 

The  copy  must  be  verified  by  the  deposition,  taken  as  pre- 
scribed by  law,  or  the  oral  testimony,  taken  at  the  trial,  of  the 
person  who  made  it,  or  of  a  person  who  has  examined  and  com- 
pared it  with  the  original  book,  or  the  entry  therein.  The  wit- 
ness must  testify  that  the  copy  produced  is  correct:  that  he  made 
it,  or  compared  it  with  the  original:  and  that  he  then  knew  that 
the  original  book  so  copied,  or  containing  the  entry,  was  the  book 
of  the  corporation:  or  that  it  was  then  acknowledged  to  him  to  be 
such,  by  an  officer  or  receiver  of  the  corporation,  or  a  person 
having  the  custody  thereof,  naming  the  person  who  made  the 
acknowledgment:  and  he  must  specify  where,  and  in  whose  cus- 
tody, the  onHnal  was  then  kept. 
Id..   Bart  orM. 

|  H31a.  [Added,  1909.]  Copy  of  designation  of  person 
upon    whom    to    make    service,    as    evidence. 

An  exemplified  copy  of  a  designation  of  a  person  upon  whom 
to  make  service  filed  by  a  foreign  corporation  as  provided  in 
section  sixteen  of  the  general  corporation  law  accompanied  with 
a  certificate  that  it  has  not  been  revoked,  is  presumptive  evi- 
dence of  the  execution  thereof,  and  conclusive  evidence  of  the 
authority  of  the  officer  executing  it. 

Adrii'd  by  L.  1908,  ch.  63.  Derivation  —  Code  Civil  Procedure,  |  432, 
•nbd.  2,  pt.  For  remainder  of  section  see  Code  of  Civil  Procedure,  $  432, 
and  General  Corporation  Law,  |  16.  See  note  5  of  notes  of  Board  of 
Statutory  Consolidation  at  end  of  code. 

f  031b.  [Added,  194)9.]  Recital  In  order,  resolution  or 
record  of  public  officer  a,  board  or  body-  presumptive 
evidence   of   certain   facta. 

A  recital  in  any  order,  resolution  or  other  record  of  any  pro- 
ceeding of  a  meeting  referred  to  in  section  forty-one  of  the  gen- 
eral construction  law  that  such  meeting  had  been  held  or  ad- 
journed as  provided  in  said  section  or  that  it  had  been  held  upon 
notice  to  the  members,  as  therein  provided,  shall  be  presumptive 
evidence  thereof. 

Added  by  L.  1900,  ch.  65.  Derivation  —  Statutory  Construction  Law, 
I  19,  Pt.  For  remainder  of  section  see  General  Construction  Law,  |  41. 
gee   note  6  of  notes-  of  Board  of  Statutory  Consolidation  at  end  of  code. 
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|  981c.  [Added,  1909.]  Extract*  from  boolca  and  records 
of  comptroller's    office    »■    evidence. 

The  state  comptroller  is  hereby  authorized  to  furnish  extracts 
from  the  books  and  records  of  his  office  In  reference  to  any  lot, 
piece  or  parcel  of  land,  certifying  that  such  extract  contains 
all  that  is  stated  in  such  book  or  record  relating  to  such  lot, 
piece  or  parcel  of  land,  and  such  certified  extract  may  be  read 
in  evidence  in  all  courts  and  proceedings  with  the  same  effect  as 
the  original  book  or  record. 

Added  by  L.  1900,  cU.  OS.    la  «fl«*  Mar  11,  IMS. 
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ARTIOUD   SECOND. 

Proof  of  a  document,  executed  or  remaining  within  the  state. 

Sec.  932.  Statute*,  etc.;   how  prored. 

933.  Copies  of   record*   and   papers  in  certain   offices,    premimptiYe   evi- 

dence. 

934.  Id. ;   of  papers  filed  with   town  clerk. 

935.  Conveyance,  when  acknowledged,  or  record,  or  transcript  of  record. 

evidence.  * 

936.  Such  evidence  may  be  rebutted. 

937.  What  Instruments  may  be  acknowledged. 

.  938.  Justice's  docket  and    transcript  evidence  before  him. 
'  939.  Transcript   from  Justice's  docket,   evidence  generally. 

940.  Other  proof  of   proceedings   before   Justice. 

941.  Ordinances,   etc.,    of   cities,    villages,   etc. 
941a.  Proof  of  colonial  statutes. 

f  982.  [Am'd,  1895.]    Statutes,  etc.,  bow  proved 

A  statute  or  joint  resolution,  passed  by  the  legislature  of  the 
State,  may  be  read  in  evidence  from  a  newspaper,  designated  as 
prescribed  by  law,  to  publish  the  same,  until  six  months  after 
the  close  of  the  session  at  which  it  was  passed;  and,  at  any  time, 
from  a  volume  printed  under  the  direction  of  the  secretary  of 
State.  To  entitle  any  copy  of  a  law  published,  other  than  those 
published  under  the  direction  of  the  secretary  of  State,  to  be 
read  in  evidence,  there  shall  be  contained  in  the  same  book  or 
pamphlet,  a  printed  certificate  of  the  secretary  of  State,  that 
such  copy  is  a  correct  transcript  of  the  text  of  the  original  laws. 
For  such  certificate  the  secretary  of  State  shall  collect  such  a  fee 
as  he  shall  deem  just  and  reasonable. 

L.  1898,  ch.  594;  1  B.  8.  184,  H  8  and  12  (1  Bdm.  184),  consolidated 
and   am'd. 

|  938.  [Am'd,  1879.]  Copies  of  records  and  papers  1m 
certain  offices,  presumptive  evidence. 

A  copy  of  a  paper  filed,  kept,  entered,  or  recorded,  pursuant 
to  law,  in  a  public  office  of  the  State,  the  officer  having  charge 
of  which  has,  pursuant  to  law,  an  official  seal;  or  with  die  clerk 
of  a  court  of  the  State;  or  with  the  clerk  or  secretary  of  either 
house  of  the  legislature,  or  of  any  other  public  body  or  public 
board  created  by  authority  of  a  law  of  the  State,  and  having, 
pursuant  to  law,  a  seal;  or  a  transcript  from  a  record,  kept,  pur* 
suant  to  law,  in  such,  a  public  office,  or  by  such  a  clerk  or  sec- 
retary, is  evidence,  as  if  the  original  was  produced.  But,  to  en- 
title it  to  be  used  in  evidence,  it  must  be  certified  by  the  clerk 
of  the  court,  under  his  hand  and  the  seal  of  the  court;  or  by  the 
officer  having  the  custody  of  the  original,  or  his  deputy,  or  clerk, 
appointed  pursuant  to  law,  under  his  official  seal,  and  the  hand 
of  the  person  certifying;  or  by  the  presiding  officer,  secretary,  or 
clerk  of  the  public  body  or  board,  appointed  pursuant  to  law. 
under  his  hand,  and,  except  where  it  is  certified  by  the  clerk  or 
secretary  of  either  house  of  the  legislature,  under  the  official 
seal  of  the  body  or  board. 

|  984.  Id.)  of  papers  filed  with  town  cleric. 

A  copy  of  a  paper  filed,  pursuant  to  law,  in  the  office  of  a 
town  clerk,  or  a  transcript  from  a  record  kept  therein,  pursuant 
to  law,  certified  by  the  town  clerk,  is  evidence,  with  like  effect 
the  original. 
1  fi.  8.  350,  l  16  (1  Bdm.  328). 
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|  986.  Conveyance,  irhea  acknowledged,  or  record,  or 
transcript  of  record,  evidence. 

A  conveyance,  acknowledged  or  proved,  and  certified,  in  the 
manner  prescribed  by  law,  to  entitle  it  to  be  recorded  in  the 
county  where  it  is  offered,  is  evidence,  without  farther  proof 
thereof.  Except  as  otherwise  specially  prescribed  by  law,  the 
record  of  a  conveyance,  duly  recorded,  within  the  State,  or  a 
transcript  thereof,  duly  certified,  is  evidence,  with  like  effect  a* 
the  original  conveyance. 

1  B.  8.  750,  ch.  8,  |  16,  and  first  sentence  of  {  17  (1  Edm.  719),  anVd. 


9  986.  Sneh  evidence  nay  be  rebutted. 

The  certificate  of  the  acknowledgment,  oi  of  the  proof  of  a 
conveyance,  or  the  record,  or  the  transcript  of  the  record,  of 
such  a  conveyance,  is  not  conclusive;  and  it  may  be  rebutted, 
and  the  effect  thereof  may  be  contested,  by  a  party  affected 
thereby.  If  It  appears  that  the  proof  was  taken  upon  the  oath  of 
an  interested  or  incompetent  witness,  the  conveyance,  or  the 
record  or  transcript  thereof,  shall  not  be  received  in  evidence* 
until  its  execution  is  established  by  other  competent  proof. 

Id.,  remainder  of  I  17. 


|  087.  What  instruments  may  be  acknowledged* 

Any  instrument,  except  a  promissory  note,  a  bill  of  exchange, 
or  a  last  will,  may  be  acknowledged,  or  proved,  and  certified,  in 
the  manner  prescribed  by  law  for  taking  and  certifying  the  ac- 
knowledgment or  proof  of  a  conveyance  of  real  property;  and 
thereupon  it  is  evidence,  as  if  it  was  a  conveyance  of  real  prop- 
erty. 
L.  1888,  eh.  271,  |  9  (4  Bdm.  620). 

|  088.  Justice's  docket  and  transcript  evidence  before 
hint. 

The  docket-book  of  a  justice  of  the  peace,  within  the  State,  or 
a  transcript  thereof,  certified  by  him,  is  evidence  before  him,  of 
any  matter  required  by  law  to  be  entered  by  him  therein. 

2  R.  8.  269,  f  240  (2  Bdm.  278). 

{  989.  Transcript  from .  Justice's  docket,  evidence  Ken- 
em  11  y. 

A  transcript  from  the  docket-book  of  a  justice  of  the  peace, 
within  the  State,  subscribed  by  him,  and  authenticated,  by  a 
certificate  of  the  clerk  of  the  county  in  which  the  justice  resides, 
under  his  hand  and  official  seal,  to  the  effect,  that  the  person, 
subscribing  the  transcript,  was,  at  the  date  of  the  judgment 
therein  mentioned,  a  justice  of  the  peace  of  that  county;  and 
that  the  clerk  is  acquainted  with  his  handwriting,  and  verily 
believes  that  the  signature  to  the  transcript  is  genuine;  )B  evi- 
dence of  any  matter  stated  in  the  transcript,  which  is  required 
by  law  to  be  entered  by  the  justice  in  his  docket-book. 

Id.,  ff  246  and  247,  consolidated. 

J  940.  [Am'd,  1877.]  Other  proof  of  proeeedlnars  before 
Justice, 

The  proceedings  in  an  action  brought,  or  a  special  proceeding 
instituted,  before  a  justice  of  the  peace,  within  the  State,  may 
also  be  proved  by  the  oath  of  the  justice.  In  case  of  his  death 
or  absence,  they  may  be  proved  by  the  original  minutes  of  the 
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proceeding!,  kept  by  him,  pursuant  to  law,  accompanied  with 
proof  of  his  handwriting;  or  by  a  copy  of  the  minutes,  sworn  to, 
by  a  competent  witness,  as  having  been  compared  with  the  orig- 
inal entries,  with  proof  that  those  entries  were  in  the  handwrit- 
ing of  the  justice. 

2-B.  8.  200,  |  248. 

§   941.  [Arn'd,  18C4.]    Ordinance*,  etc.,  of  eltiea,  Tillasres, 


An  act,  ordinance,  resolution,  by-law,  rule  or  proceeding  of  the 
common  council  of  a  city,  or  of  the  board  of  trustees  of  an  in- 
corporated Tillage,  or  of  a  local  board  of  health  of  a  city,  town 
or  incorporated  Tillage  or  of  a  board  of  supervisors,  within  the 
state,  may  be  read  in  evidence,  either  from  a  copy  thereof,  certi- 
fied by  the  city  clerk,  Tillage  clerk,  clerk  of  the  common  council, 
clerk  or  secretary  of  the  local  board  of  health,  or  clerk  of  the 
board  of  supervisors;  or  from  a  volume  printed  by  authority  of 
the  common  council  of  the  city,  or  the  board  of  trustees  of  the  vil- 
lage or  the  local  board  of  health  of  the  city,  town  or  Tillage,  or 
the  board  of  supervisors. 


I  Mia.   [Added,    1909.]     Proof   of   colonial    atatntes. 

A  statute  contained  in  the  compilation  of  the  colonial  statutes 
transmitted  to  the  legislature  by  the  commissioners  of  statutory 
reTision,  pursuant  to  chapter  one  hundred  and  twenty-five  of  the 
laws  of  eighteen  hundred  and  ninety-one,  shall  be  evidence  in 
any  action  or  proceeding,  and  of  the  same  force  and  effect  as 
though  the  original  was  produced,  if  it  appears  from  such  publi- 
cation that  such  statute  was  copied  from  the  original. 

Added  by  L.  1900,  eta.  65.  Derivation  —  L.  1601,  cb.  125.  S  5,  pt.,  as 
mm'd  bj  L.  1807,  ch.  403,  |  1.  See  note  7  of  notes  of  Board  of  Statutory 
Consolidation  at  end  of  code. 

IT 
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ARTICLE)  THIRD. 

Proof  of  a  document,  remaining  in  a  court  or  public  office  of  the 
United  States,  or  executed  or  remaining  without  the  state. 

Sec.  042.  Printed  copies  of  laws  of  another  State,  etc. 
948.  Copies  of  records  of  United  States  courts. 

944.  Copies  of  documents  on  file  in  departments  of  United  States  pre- 
sumptive evidence. 
946.  Record  of  bill  of  sale,  etc.,  of  Teasels. 

946.  Conveyance  of  land  without  the  State. 

947.  Exemplification  of  record  of  conveyance  of  land  without  the  State. 

948.  Transcript  of  docket,  etc.,  of  justice  of  adjoining  State. 

949.  Id.;  how  authenticated. 

960.  Other  proof. 

961.  Proof  may  be  rebutted. 

962.  Copies  of  records  of  courts  of  foreign  countries;  how  authenticated. 

963.  Other  proof. 

964.  This  article  does  not  declare  effect  of  record,  etc. 
966.  Public  records  in  New  York  county. 

966.  Documents  from  foreign  countries;  how  authenticated. 

|  842.  Printed  copies  of  law*  of  another  State,  .etc. 

A  printed  copy  of  a  statute,  or  other  written  law,  of  another 
state,  or  of  a  territory,  or  of  a  foreign  country,  or  a  printed  copy 
of  a  proclamation,  edict,  decree,  or  ordinance,  by  the  executive 
power  thereof,  contained  in  a  book  or  publication,  purporting  or 
proved  to  have  been  published  bv  the  authority  thereof,  or  proved 
to  be  commonly  admitted,  as  evidence  of  the  existing  law,  in  the 
judicial  tribunals  thereof,  is  presumptive  evidence  of  the  statute, 
law,  proclamation,  edict,  decree,  or  ordinance.  The  unwritten  or 
common  law  of  another  State,  or  of  a  territory,  or  of  a  foreign 
country,  may  be  proved,  as  a  fact,  by  oral  evidence.  The  books 
of  reports  of  cases,  adjudged  in  the  courts  thereof,  must  also  be 
admitted,  as  presumptive  evidence  of  the  unwritten  or  common 
law  thereof 

Go.  Proc,  S  426,  as  am'd  in  1869.    See,  also,  L.  1848,  ch.  812  (4  Edm,  618). 

9  948,  Copies  of  records  of  United  States  court*. 

A  copy  of  the  record,  or  any  other  proceeding,  of  a  court  of 
the  United  States,  is  evidence,   when  certified   by  the  clerk  or 
officer,  in  whose  custody  it  is  required  by  law  to  be. 
L.  1846,  ch.  803,  fi  1  (4  Bdm.  641),  am'd. 

9  944.  [Am'd,  1879,  1899,  1907.]  Copies  of  documents  on 
file  In  departments  of  U.  S.  presumptive  evidence. 

A  copy  of  a  record  or  other  paper,  remaining  in  a  department 
of  the  government  of  the  United  States,  is  evidence,  when  certi- 
fied by  the  head,  or  acting  chief  officer,  for  the  time  being,  of 
that  department;  or  when  certified  by  the  officer  in  whose  charge 
it  is,  pursuant  to  a  statute  of  the  United  States,  or  otherwise  in 
accordance  with  a  statute  of  the  United  States,  relating  to  certi- 
fying the  same.  A  certificate  of  the  director  or  other  officer  in 
charge  of  the  census  of  the  United  States,  attested  by  the  secre- 
tary of  the  interior,  stating  the  population  of  any  part  of  the 
United  States,  or  giving  the  result  of  said  census  otherwise  shall 
be  received  as  prima  facie  evidence  of  such  facts.  The  record  of 
the  observations  of  the  weather,  taken  under  the  direction  of  the 
signal  service  of  the  United  States,  when  certified  by  the  officer 
in  charge  thereof,  at  the  place  where  they  were  taken  and  are 
kept,  is  prima  facie  evidence  of  the  matters  of  fact  stated  therein. 
The   records   of  the   observation   of  the   weather  taken   at  the 
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arsenal  in  Central  park  under  the  direction  of  the  meteorological 
and  astronomical  observatorv  of  the  city  of  New  York,  when 
duly  certified  by  the  official  in  charge  thereof,  or  his  deputy, 
shall  be  presumptive  evidence  of  the  tacts  set  forth  therein,  ana 
shall  be  received  in  evidence  on  the  trial  of  any  action  in  all  the 
courts  of  this  state. 

I*.  1846,  ch.  240,  $  1  (4  Edm.  041),  am'd  and  L.  1879,  ch.  299;  L.  1899,  eb. 
99;  U  1907,  ch.  262.    In  effect  May  20,  1907. 

§  945«  Record  of  bill  of  tale,  etc.,  of  Teasels. 

The  record  of  a  bill  of  sale,  mortgage,  hypothecation,  or  con- 
veyance of  a  vessel,  belonging  to  a  port  or  place,  within  the 
United  States,  recorded  in  the  office  or  the  collector  of  customs, 
where  the  vessel  is  registered  or  enrolled,  which  was  acknowl- 
edged or  proved,  before  it  was  recorded,  in  like  manner  as  a 
deed  to  be  recorded  within- the  State;  or  a  transcript  of  such  a 
record,  duly  certified  by  the  collector;  is  evidence,  with  the  like 

effect  as  the  original. 
U  1862,  ch.  261  (4  Edm,  646),  as  am'd  by  L.  1865,  ch.  612. 

|  946*  Conveyance  of  land  without  the  State* 

A  conveyance  of  real  property,  situated  without  the  State,  ac- 
knowledged or  proved,  and  certified,  in  like  manner  as  a  deed 
to  be  recorded  within  the  county  wherein  it  is  offered  in  evidence, 
is  evidence,  without  further  proof  thereof,  as  if  it  related  to  real 
property  situated  within  the  State.  A  conveyance  of  real  prop- 
erty, situated  within  another  state,  or  a  territory  of  the  United 
States,  which  has  been  duly  authenticated,  according  to  the  laws 
of  that  state  or  territory,  so  as  to  be  read  in  evidence  in  the 
courts  thereof,  is  evidence  in  like  manner. 

1R.S.  761,  ft  27  (1  Edm.  712),  am'd. 

ft  947.  Exemplification  of  record  of  conveyance  of  land 
without  the  State. 

An  exemplification  of  the  record  of  a  conveyance  of  real  prop- 
erty situated  without  the  State,  and  within  the  United  States, 
which  has  been  recorded  in  the  state  or  territory,  where  the  real 
property  is  situated,  pursuant  to  the  laws  thereof,  when  certified 
under  the  hand  and  seal  of  the  officer,  having  the  custody  of  the 
record,'  is,  if  the  original  cannot  be  produced,  presumptive  evi- 
dence of  the  conveyance,  and  of  the  due  execution  thereof. 

Analogous  to  L.  1864,  ch.  811  (6  Edm.  264). 

ft  948.  Transcript  of  docket,  etc.,  of  Justice  of  adjoining? 
Mate. 

A  transcript  from  the  docket-book  of  a  justice  of  the  peace, 
within  an  adjoining  state,  of  a  judgment  rendered  by  him;  a 
transcript  of  his  minutes  of  the  proceedings  in  the  cause,  pre- 
vious to  the  judgment;  or  of  an  execution  issued  thereon;  or  of 
the  return  of  an  execution;  when  subscribed  by  the  justice,  and 
authenticated  as  prescribed  in  the  next  section,  is  presumptive 
evidence  of  his  jurisdiction  in  the  cause,  and  of  the  matters 
shown  by  the  transcript. 

From  Ll  1886,  ch.  439,  ft  1  (4  Edm.  689). 

ft  949.  Id.  |  how  authenticated. 

Snch  a  transcript  must  be  authenticated  by  a  certificate  of  the 
justice,  annexed  thereto,  to  the  effect,  that  It  is  in  all  respects 
correct,  and  that  he  had  jurisdiction  of  the  cause;  and  also  h* 
a  certificate  of  the  clerk  or  prothonotary  of  the  county,  in  wmeii 
the  justice  resided  at  the  time  of  rendering  the  judgment,  under 
his  h?:nd  and  seal  of  the  court  of  common  pleas,  or  other  county 
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court  of  the  county,  to  the  effect  that  the  person,  subscribing  the 
certificate  attached   to   tlie  transcript,   was,  at  the  date  of  the 
judgment,  a  justice  of  the  peace  of  that  county;  and  that  the 
signature  thereto  is  in  his  own  handwriting. 
Id.,  i  2. 

S  950.  Other  proof. 

The  judgment  and  other  proceedings,  and  the  justice's  authority 
to  render  the  judgment,  may  also  be  proved,  by  the  productiou 
of  the  docket,  or  of  a  copy  of  the  judgment  or  other  proceedings; 
and  the  oral  testimony  of  the  justice,  to  the  truth  and  correct- 
ness thereof,  and  to  his  authority  to  render  the  judgment. 

L.  1836,  ch.  439,  S  3. 

4 

{  951.  Proof  may  be  rebutted. 

The  last  three  sections  do  not  prevent  the  introduction  of  evi- 
dence:  to  controvert  any  of  the  proof,  in  relation  to  the  validity 
of  a  judgment  therein  specified. 

Id.,  {  4. 

S  952.  Copies  of  records  of  court*  of  foreftffn  countries; 
how  authenticated. 

A  copy  of  a  record,  or  other  judicial  proceeding,  of  a  court 
of  a  foreign  country,  is  evidence,  when  authenticated  as  follows: 

1.  By  the  attestation  of  the  clerk  of  the  court,  with  the  seal 
of  the  court  affixed,  or  of  the  officer  in  whose  custody  the  record 
is  legally  kept,  under  the  seal  of  his  office. 

2.  By  a  certificate  of  the  chief -judge  or  presiding  magistrate  of 
the  court,  to  the  effect,  that  the  person,  so  attesting  the  record, 
is  the  clerk  of  the  court;  or  that  he  is  the  officer,  in  whose  cus- 
tody the  record  is  required  by  law  to  be  kept;  and  that  his  sig- 
nature to  the  attestation  is  genuine. 

3.  By  the  ■  certificate,  under  the  great  or  principal  seal  of  the 
government,  under  whose  authority  the  court  is  held,  of  the 
secretary  of  State,  or  other  officer  having  the  custody  of  that 
seal,  to  the  effect,  that  the  court  is  duly  constituted,  specifying 
generally  the  nature  of  its  jurisdiction;  and  that  the  signature  or 
the  chief-judge  or  presiding  magistrate,  to  the  certificate  speci- 
fied in  the  last  subdivision,  is  genuine. 

From  2  R.  S.  396.  8  20  (2  Edm.  413),  am'd. 

9  953.  Other  proof. 

A  copy  of  a  record,  or  other  judicial  proceeding,  of  a  court 
of  a  foreign  country,  attested  by  the  seal  of  the  court,  in  which 
it  remains,  must  also  be  admitted  in  evidence,  upon  due  proof  of 
the  following  facts: 

1.  That  the  copy  offered  has  been  compared  by  the  witness 
with  the  original,  and  is  an  exact  transcript  of  the  whole  of  the 
original. 
,  2.  That  the  original  was,  when  the  copy  was  made,  in  the  cus- 
tody of  the  clerk  of  the  court,  or  other  officer  legally  having 
charge  of  it. 

3.  That  the  attestation  is  genuine. 
Id.,  fi  27. 

9  984.  [Am'd,  1877.]  Thta  article  does  not  declare  effect 
of  record,  etc. 

Nothing  in  this  article   is  to  be  construed,  as  declaring  the 
effect  of  a  record  or  other  judicial  proceeding  of  a  foreign  country, 
authenticated,  so  as  to  be  evidence. 
Jd.,  9  28,  l&at  clause. 
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ff  06B.  [Inserted,  1882  j  am'd,  1904.]  Public  record*  in  Hew 
York  county. 

All  maps,  surveys  and  official  records,  shall  hare  been  on  record 
or  on  file  in  the  office  of  either  the  register  of  the  city  and  county 
of  New  York,  or  the  surrogate  of  said  city,  or  any  of  the  courts 
of  record  of  said  city,  or  the  clerk  of  the  city  and  county  of  New 
York,  or  any  county  within  the  city  of  New  York,  or  any  of  the 
departments  of  said  city  as  enumerated  in  section  thirty-four  of 
the  New  York  city  consolidation  act,  or  in  the  office  of  the 
registers,  surrogates,  commissioners  of  public  works  or  kindred 
department,  or  park  department,  for  a  period  of  twenty  years 
or  upwards  prior  to  such  trial,  shall  be  presumptive  evidence  of 
their  contents*  and  shall  be  receivable  in  evidence  as  such  upon 
any  trial  in  any  of  the  courts  of  this  state  in  any  controversy 
pending  therein,  between  any  parties. 
L.  189ft,  eta.  622;  I*.  1904,  cb.  444.    In  effect  Sept.  1,  1904. 

|  9*56.  rAm»d,  1877,  1012.]  Document*  from  foreign 
countries;  how  Authenticated. 

A  copy  of  a  patent,  record  or  other  document  remaining  of  rec- 
ord or  on  file  in  a  public  office  of  a  foreign  country,  certified 
according  to  the'  form  in  use  in  that  country,  is  evidence*  when 
authenticated,  as  follows: 

1.  By  the  certificate  under  the  hand  and  official  seal  of  a  com- 
missioner appointed  by  the  governor  to  take  the  proof  or  acknowl- 
edgment of  deeds  in  that  country,  to  the  effect  that  the  patent, 
record  or  document  is  of  record  or  on  file  in  the  public  office, 
and  that  the  copy  thereof  is  correct  and  certified  in  due  form;  and 

2.  By  a  certificate  under  the  hand  and  official  seal  of  the  secre- 
tary of  State,  annexed  to  that  of  the  commissioner,  to  the  same 
effect  as  prescribed  by  law  for  the  authentication  of  the  certifi- 
cate of  such. a  commissioner,  upon  a  conveyance  to  be  recorded 
within  the  State.  The  certificate  of  the  commissioner,  thus 
authenticated,  is  presumptive  evidence  that  the  copy  of  the 
patent,  record  or  document  is  certified  according  to  the  form  in 
use  in  the  foreign  country;  or 

3.  By  a  certificate  under  the  hand  and  official  seal  of  a  consular 
officer  of  the  United  States  to  the  effect  that  the  patent,  record  or 
document  is  of  record  or  on  file  in  the  public  office  and  certified 
according  to  the  form  in  use  in  the  foreign  country,  and  a  copy  of 
a  patent,  record  or  other  document  so  authenticated  is  presump- 
tive evidence  that  the  same  is  certified  according  to  the  form  in 
use  in  the  foreign  country. 

L.  1875,  ch.  136.  portions  of  Sfi  1.  2.  8  and  9.  Am'd  by  L.  1012,  en.  07,  In 
•ffert  Apr.  3,  1012. 
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TITLE  V. 
Miscellaneous  provisions. 

Sec.  957.  Form  of  certificate  to  copies,  etc. 
958.  Certificate   must   be   sealed. 
950.  Qualification    of    last   section. 

960.  Evidence,    In    actions    for   recovery   of,    injury   to,    etc.,    unoccupied 

lands   and   timber  thereon. 

961.  Surrogate*  to  search   flies,  and  to  certify,  etc. 
961a.  Determining  age  of  child. 

961b.  Proof  of  written  instruments  where  there  are  subscribing  wit- 
nesses. 

961c.  Proof  of  payments   by   a  municipal   corporation   or  officer   thereof. 

961d.  Proof  of  instrument  by  submitting  disputed  and  genuine  band- 
writing. 

961e.  Proof  of  lost  execution  or  writ  under  which  sheriff's  sale  of  real 
property  was   made. 

961  f.  Evidence  of  weather  conditions. 

962.  Saving  clause. 

1  957.  Form    of   certificate   to   copies,   etc. 

Where  a  transcript,  exemplification,  or  certified  copy  of  a  rec- 
ord or  other  paper,  is  declared  by  law  to  be  evidence,  and  special 
provision  is  not  made  for  the  form  of  the  certificate,  in  the  par- 
ticular case,  the  person,  authorized  to  certify,  must  state,  in  his 
certificate,  that  it  has  been  compared  by  him  with  the  original, 
and  that  it  is  a  correct  transcript  therefrom,  and  of  the  whole 
of  the  original. 

2  R.   S.  403,  |  69   (2  Edm.  420),  am'd. 

I  ©58.  Certificate    muit    be    sealed. 

If  the  officer,  or  the  court,  body,  or  board,  in  whose  custody 
an  original  paper,  specified  in  the  last  section,  is  required  to  be, 
by  the  laws  of  the  State,  or*  of  another  state,  or  of  the  United 
States,  or  of  a  territory  thereof,  or  of  a  foreign  country,  has, 
pursuant  to  those  laws,  an  official  seal,  the  certificate  must  be 
attested  by  that  seal.  If  the  certificate  is  made  by  the  clerk  of 
a  county,  within  the  State,  it  must  be  attested  by  the  seal  of  the 
county. 

Id.,  remainder  of  |  59,  am'd. 

I  989.   [Am'd,    1877.]     Qualification      of    last    section* 

The  last  section  does  not  require  the  seal  of  a  court  to  be 
affixed  to  a  certified  copy  of  an  order,  or  of  a  paper  filed  therein, 
or  entry  made,  where  the  copy  is  used  in  the  same  court,  or  be- 
fore an  officer  thereof;  or,  in  the  supreme  court,  where  it  is  used 
in  a  circuit  court,  or  a  court  of  oyer  and  terminer. 

Id.,  |  60,  with  the  addition  of  the  words  "  or  a  court  of  oyer  and 
terminer." 

|  960.  [Added,  1898)  am'd,  1906.]  Evidence,  la  actional 
for  recovery  of,  Injury  to,  etc.,  unoccupied  land*  and 
timber    thereon. 

Inall  actions  to  recover  the  possession  of,  or  otherwise  to  de- 
termine the  title  to,  or,  for  trespass  upon  or  injury  to  unoccupied 
lands,  timber,  trees  or  underwood  thereon,  except  an-  action  in 
which  any  county  or  any  state  or  county  officer,  board  or  com- 
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mission  is  a  party  defendant,  tbe  plaintiff  may  show  an  unbroken 
chain  of  title  or  conveyance  of  the  land  to  himself  for  thirty 
years  next  preceding  the  commencement  of  the  action,  or  if  an 
action  for  trespass,  next  preceding  the  commission  of  the  tres- 
pass or  injury,  and  such  proof  shall  be  presumptive  evidence  of 
ownership  at  the  times  respectively,  of  the  commencement  of 
such  action  or  commission  of  such  trespass  or  injury,  but  such 
piesumption  may  be  rebutted  by  the  defendant  by  showing 
ownership  of  said  lands  at  the  times  respectively,  of  the  com-, 
mencemeat  af  said  action  or  the  commission  of  said  trespass  or 
injury,  in  some  person  other  than  the  plaintiff. 

L    1898,    ch.   32;    L.    1906,   ch.   600.    In  effect   Sept.    1,    1906. 

f  961.  [Am'd,  lOOO,  1915.]     Searching  records  in  the 
amte'a   ofletfr  And   certifying   In    regard   thereto. 


A,  surrogate's  clerk  must,  upon  request,  and  upon  payment  of, 
or  offer  to  pay,  the  fees  allowed  by  law,  or,  if  no  fees  are  expressly 
allowed  by  law,  fees  at  the  rate  allowed  to  a  county  clerk  for  a 
similar  service,  diligently  search  the  files,  papers,  records  and 
dockets  in  the  surrogate's  office;  and  either  make  one  or  more 
transcripts  therefrom,  and  certify  to  the  correctness7  thereof,  and 
to  the  search,  or  certify  that  a  document  or  paper  cannot  be 
found  in  such  office. 

L.  1847,  ch.  470.  I  40  (4  Edm.  588).  am'd.  See  ante,  I  921.  Am'd  by 
I*.  1909,  cbs.  65  and  240,  I  84.  Also  partly  repealed  .by  L.  1909,  chs.  16, 
35.  88  and  51.  Bee  Consolidated  Laws,  tits.,  County  Law.  |  161,  Jadictary 
Law,  |  255,  Penal  Law,  f  1874,  Public  Officers  Law,  I  66.  See  note  50  of 
notes  of  Board  of  Statutory  Consolidation  at  end  of  code.  Am'd  by  L.  1915, 
ea,  207,  la  effect  Sept  1,  1915. 

|  961a.  (Added,  ,1800.]     Determining    age    of    child. 

Whenever  in  any  proceeding  or  trial  it  becomes  necessary  to 
determine  the  age  of  a  child,  such  child  may  be  produced  and 
exhibited  to  enable  the  magistrate,  court  or  jury  to  determine 
its  age  by  a  personal  Inspection;  and  such  court  or  magistrate 
may  direct  an  examination  by  orie  or  more  physicians,  whose 
opinion  shall  also  be  competent  evidence  upon  the  question  of 
such  age. 

Added  by  L.  1909,  cb.  65.  DerlTatlon  —  L.  1882,  ch.  840,  |  1.  See  note 
8  of  notes  of  Board  of  Statutory  Consolidation  at  end  of  code. 

f  961  a.  [Added,  10O0.]  Proof  of  written  Instruments) 
where    there    are    subscribing   witnesses. 

Except  in  the  case  of  written  Instruments  to  the  validity  of 
which  a  subscribing  witness,  or  subscribing  witnesses,  is,  or  are 
necessary,  whenever,  upon  the  trial  of  any  action,  or  upon  the 
I  raring  of  any  judicial  proceeding,  a  written  instrument  is 
offered  in  evidence,  to  which  there  is  a  subscribing  witness,  it 
shall  not  be  necessary  to  call  such  subscribing  witness,  but  such 
instrument  may  be  proved  In  the  same  manner  as  it  might  be 
proved  if  there  were  no  subscribing  witness  thereto. 

Added  by  L.  1909,  cb.  65.  DerlTatlon  —  L.  1883,  ch.  195.  I  1.  See 
note  9  of  notes  of  Board  of  Statutory  Consolidation  at  end  of  code. 

f'Mle.  f  Added,  lOOO.I  Proof  of  payments  by  a  munic- 
ipal   corporation    or    ollleer    thereof. 

In  any  action  or  proceeding  now  pending  or  hereafter  to  be 
brought  in  any  of  the  courts  of  this  state,  the  payment  of  any 
sum  of  money  by  a  municipal  corporation,  or  an  officer  thereof, 
may  be  proved  by  a  receipt  purporting  upon  its  face  to  be  given 

23S 


w 


11  D81d-61f        MISCELLANEOUS   PROVISIONS.  c.  9,  t.  5 

therefor,  and  to  entitle  such  receipt  to  be  read  in  evidence,  no 
further  or  other  proof  shall  be  necessary  than  that  it  is  pro- 
duced from  the  files  of  the  office  of  the  chief  financial  officer  of 
such  municipal  corporation,  or  from  the  files  of  the  office  of  the 
person  or  department  charged  with  the  duty  of  making  the  pay- 
ment. Every  such  receipt  so  read  in  evidence  shall  be  pre- 
sumptive proof  of  the  fact  of  the  payment  to  the  person  by  or 
in  whose  behalf  it  purports  to  be  signed  of  the  sum  of  money 
and  for  the  purpose  therein  expressed.  But  no  such  receipt  shall 
be  entitled  to  be  read  in  evidence  by  virtue  of  the  provisions  of 
this  section,  unless  it  was  given  at  least  six  years  before  the 
commencement  of  the  action  or  proceeding  in  which  it  shall  be 
offered  as  evidence.  And  the  date  or  time  appearing  upon  Its 
face  shall  be  presumptive  proof  that  it  was  given  at  such  date  or 
time.  Nothing  in  this  section  contained  shall  be  held  to  pre- 
vent any  party  to  such  an  action  or  proceeding  from  proving 
affirmatively  that  the  payment  so  appearing  to  have  been  made 
has  not  in  fact  been  made. 

Added  by  L.  1900,  ch,  65.  Derivation  —  L,  1884,  eta.  376.  ||  1,  2.  See 
note   10  of  notes  of  Board  of  Statutory  Consolidation  at  end  of  code. 

f  Oeid.  [Added,  1909.]  Proof  of  Instrument  br  ivb- 
mlttlnar    disputed    and    arennlne    handwriting;. 

Comparison  of  a  disputed  writing  with  any  writing  proved  to 
the  satisfaction  of  the  court  to  be  the  genuine  handwriting  of 
any  person,  claimed  on  the  trial  to  have  made  or  executed  the 
disputed  instrument;  or  writing  shall  be  permitted  and  submitted 
to  the  court  and  jury  in  like  manner. 

Added  by  L.  1909.  ch.  .65.  Derivation  —  L.  1880,  ch.  36.  |  1.  as  am'd  by 
L.  1888,  ch.  555,  |  1.  See  note  11  of  notes  of  Board  of  Statutory  Consolida- 
tion at  end  of  code. 

I  961  e.  r Added,  1909.]  Proof  of  lost  execution  or  writ 
under  which   sheriffs  sale  of  real   property  was  made. 

Whenever,  upon  the  trial  of  an  action  it  shall  appear  that  at 
least  twenty  years  theretofore  real  property  has  been  Sold  by  a 
sheriff  for  enforcement  of  the  valid  lien  thereon  of  a  duly 
docketed  judgment,  and  that  a  certificate  of  the  sale  has  been 
duly  made  by  the  sheriff  and  filed,  and  that  a  conveyance  in 
completion  of  the  purchase  has  been  executed  and  recorded,  but 
that  the  execution  or  writ  by  virtue  of  which  the  sale  has  so 
been  made  can  not  be  found  in  the  offlce  of  the  clerk  with  whom 
the  same  should  have  been  filed,  then  and  in  such  case  the 
recital  of  or  reference  to  such  execution  or  writ  contained  in  the 
said  certificate,  or  in  the  said  conveyance,  or  in  the  record 
thereof  shall  be  prima  facie  evidence  of  the  said  execution  or 
writ  and  of  the  issue  of  the  same  as  against  any  party  whose 
claim  of  title  is  not  shown  to  have  been  accompanied  or  sup* 
ported  by  peaceable  possession  of  the  premises  in  controversy 
for  at  least  three  years  immediately  preceding  the  commence- 
ment of  the  action. 

Added,  by  L.   1909.   ch.  65.    Derivation  —  L.   1800.  ch.   158,  f  1.    See  note 

12  of  notes  of  Board  of  Statutory  Consolidation  at  end  of  code. 

|  9«lf.   f  Added,   1909.]      Evidence  of  weather  conditions* 

Any  record  of  the  observations  in  regard  to  the  conditions  of 
the  weather,  or  in  regard  to  the  amount  and  conditions  of  the 
precipitation,  taken  under  the  direction  of  the  New  York  state 
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weather  bureau,  or  any  copy  thereof,  when  certified  in  the  form 
of  and  pursuant  to  law  by  the  officer  in  cnarge  thereof  at  the 
place  where  such  record  is  duly  hied,  that  the  same  is  a  true 
copy  of  such  record,  may  be  read  in  evidence  in  any  court  of 
this  state,  and  shall  be  prima  facie  evidence  of  the  facts  and 
circumstances  therein  stated. 

Added  by  L.    1909,  cb.   65.    Derivation  —  L.   1S97,  ch.  622,   |   1.    See  note 

13  of  notes  of  Board  of  Statutory  Consolidation  at  end  of  code. 

|   9Q2.   Savins    clause. 

Nothing  in  title  fourth  of  this  chapter  prevents  the  proof  of  a 
fact,  act,  record,  proceeding,  document,  or  other  paper  or  writing, 
according  to  the  rules  of  the  common  law,  or  by  any  other  com- 
petent proof. 

Z    R.    S.    397,    part   of    |   28    (2    Edm.    413).    and   L.    1846,    ch.    240,    |    2 

14  Bdm.  642). 
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CHAPTER  X. 
Trials ;  Including  Jurors  and  Juries. 

TITLE     I. -Trials  Generally;  Isolating  Exceptions  and  Motion  for  a  Vow 
Trial. 

TITLE  II.-Trl.ils  without  a  Jvry. 

TITLE  HI.— Trial  Jurors, Except  InKew-Tork  and  Kings  Counties;  Mode  of 
Selecting  Them,  and  of  Procuring  Their  Attendance. 

TITLE  IV.— Trial  Jurors  In  New- » or k  and  Kings  Counties;  Mode  of  Selecting 
Them,  and  of  Procuring  Their  Attendance. 

TITLE    V«— Trial  I»t  Jury. 

TITLE  TI*— Miscellaneous  Prorialons;  Including  Those  Relating  to  Embracery, 
and  Other  Acta  of  Misconduct. 

TITLE  I. 

Trials)  generally ;  including  exceptions  and  motion  for  a  new 

trial. 

Article  1,  Issues,  and  the  mode  of  trial  thereof. 
2.  The   place  of   trial. 
f»  Sxeepttons,  case,  and  motion  for  a  new  txiaL 

ARTICLES    FIRST. 

Jmu€8,  and  the  mode  of  trial  thereof. 

Sec.  963.  Issues  defined;  different  kinds  of  Issues. 

064.  When   Issues  of  law  arise;   when  issues  of  fact  arise. 

965.  Issues  to  be  judicially  examined  by  a  trial. 

966.  Order  of   trial,   where   issues  of   luw  aud  of  fact  arise- in   the  same 

action. 

967.  But  court  may  direct    the  order,    etc.,   of  disposition  of   the  issues. 

968.  What   issues  of  fact  are  triable  by  a  jury. 

969.  What   issues   are   triable    by   the   court. 

970.  Order  for  trial  by  Jury,  of  specific  questions  of  fact,  when  «»f  right. 

971.  Id.;   when  discretionary. 

»T2.  Trial  of  the  remainder  of  the  Issues. 

973.  Separate  trial  of  one  or  more  Issues. 

974.  Counterclaim  to  be  deemed  an  action,  within  the  foregoing  sections*. 

975.  Immaterial  Issues   need   not    be  tried. 

976.  What  issues  to  be  tried  before  one  Judge;  regulation  of   trial   in   th«- 

supreme  court. 

977.  Notice  of  trial  and  note  of  issue.    Calendar  to  dp  prepared. 

978.  Issues  how   arranged.    Order  of  disposition   at   a  Jury  lorni. 

979.  Id.;   when  a  jury  does  not   attend. 

980.  Either  party  may  bring  Issue  to  trial. 

981.  WThat  papers  to  be   furnished  on   trial,   and  by  whom. 

fi  068.  Issues   dellned  t   different  klndft   of  issues. 

The  issues,  treated  of  in  this  chapter,  are  those  only  which  are 
presented  hy  the  pleadings.  An  issue  arises  where  a  fact,  or  a 
conclusion  of  law,  is  maintained  by  one  party,  and  controverted 
by  the  other.    Issues  are  of  two  kinds: 

1.  Of  law,  and 

2.  Of  fact. 

Co.  Proc.f  f  248,  am'd 
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f  f>64»  When  issues  of  law  arise  i  when  Issue*  of  fact 
arise. 

An  issue  of  law  arises  only  upon  a  demurrer.  An  issue  of  fact 
arises,  in  either  of  the  following  cases: 

1.  Upon  a  denial,  contained  in  the  answer,  of  a  material  alle- 
gation of  the  complaint;  or  upon  an  allegation,  contained  in  the 
answer,  that  the  defendant  has  not  sufficient  knowledge  or  infor- 
mation to  form  a  belief,  with  respect  to  a  material  allegation  of 
the  complaint. 

2.  Upon  a  similar  denial  or  allegation,  contained  in  the  reply, 
with  respect  to  a  material  allegation  of  the  answer. 

3.  Upon  a  material  allegation  of  new  matter,  contained  in  the 
answer,  not  requiring  a  reply;  unless  an  issue  of  law  is  joined 
thereupon. 

4.  Upon  a  materia]  allegation  of  new  matter,  contained  in  the 
reply;  unless  an  issue  of  law  is  joined  thereupon. 

Substitute  far  Co.  Proc.,  |f  249  and  250. 


5  966.  [Am'd,  1870.]  Issues  to  be  Judicially  examined 
by  a   trial. 

An  issue,  either  of  law  or  of  fact,  must  be  tried  as  prescribed 
in  this  chapter,  unless  it  is  disposed  of  as  prescribed  in  chapter 
sixth  of  this  act. 

Substitute  for  Co.  Proc.,  §  252.     See  {§   537,  647. 

§  9G6.  [Am'd,  1877.]  Order  of  trial,  where  issues  of  law 
and  of  fact  arise  in  the  same  action. 

Where  an  issue  of  law  and  an  issue  of  fact  arise  in  one  action, 
the  issue  of  law  must  be  first  disposed  of,  except  as  otherwise  pre- 
scribed in  the  next  section. 

Substitute  for  Co.  Proc.,   |  251. 

§  907.  [Am'd,  1877.]  But  court  may  direct  the  order, 
etc.,   of  disposition  of  the  Issues. 

A  separate  trial,  between  the  plaintiff  and  one  or  more  de- 
fendants, of  some  or  all  of  the  issues  of  fact,  or  one  trial  of  some 
or  all  of  the  issues  of  law,  or  a  change  in  the  order  of  disposi- 
tion of  the  issues,  may  be  directed  by  the  court,  in  its  discretion. 
Such  a  direction  may  be  given,  in  an  order,  made  upon  notice;  or, 
except  where  an  application  for  such  an  order  has  been  denied,  it 
may  be  given,  by  the  judge  holding  the  term,  where  those  issues 
are  regularly  upon  the  calendar  for  trial,  either  with  or  without 
the  entry  of  an  order. 
Includes  part  of  Co.  Proc.,  3  251,  and  part  of  |  258. 

9  ©«8.  [Am'd,  1877.]  What  Issues  of  faet  are  triable  by 
a  Jurr*. 

In  each  of  the  following  actions,  an  issue  of  fact  must  be  tried 
by  a  jury  unless  a  jury  trial  is  waived,  or  a  reference  is  directed: 

1.  An  action  in  which  the  complaint  demands  judgment  for  a 
sum  of  money  only. 

2.  An  action  of  ejectment;  for  dower;  for  waste;  for  a  nuisance; 
or  to  recover  a  chattel. 

Substitute  for  0».  Proc.,  5  253. 

|  9*9.    'What  issues  are  triable  by  the  court. 

An  issue  of  law.  in  any  action,  and  an  issue  of  fact,  in  an  action 
not  specified  in  tne  last  section,  or  wherein  provision  for  a  trtsJ 
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.by  a  jury  is  not  expressly  made  by  law,  must  be  tried  by  the 
court,  unless  a  reference  or  a  jury  trial  is  directed. 
Co.   Proc.,  portions  of  IS  233  and  254.    See  Bale  40. 

|  970.  [Am'd,  1892.]  Order  for  trial  by  Jury,  of  speclne 
questions  of  fact,  when  of  right. 

Where  a  party  is  entitled  by  the  constitution,  or  by  express 
provision  of  law,  to  a  trial  by  jury,  of  one  or  more  issues  of 
fact,  in  an  action  uot  specified  in  section  nine  hundred  and  sixty- 
eight  of  this  act,  \ie  may  apply,  upon  notice,  to  the  court  for  an 
order,  directing  all  the  questions  arising  upon  those  issues,  to  be 
distinctly  and  plainly  stated  for  trial  accordingly.  Upon  the 
hearing  of  the  application,  the  court  must  cause  the  issues,  to 
the  trial  of  which  by  a  jury  the  party  is  entitled,  to  be  distinctly 
and  plainly  stated.  The  subsequent  proceedings  are  the  same, 
as  where  questions  arising  upon  the  issues,  are  stated  for  trial 
by  a  jury,  in  a  case  where  neither  party  can,  as  of  right,  require 
such  a  trial;  except  that  the  finding  of  the  jury  upon  such  ques- 
tions so  stated,  is  conclusive  in  the  action  unless  the  verdict  is 
set  aside,  or  a  new  trial  is  granted. 

L.   1882,  cb.    188.    See  Rale  31. 

I  971.  [Am'd,  1877.]      Id.;  when  discretionary. 

In  an  action,  where  a  party  is  not  entitled,  as  of  right,  to  a 
trial  by  a  jury,  the  court  may,  in  its  discretion,  upon  the  appli- 
cation of  either  party,  or  without  application,  direct  that  one 
or  more  questions  of  fact,  arising  upon  the  issues,  be  tried  by  a 
jury,  and  may  cause  those  questions  to  be  distinctly  and  plainly 
stated  for  trial  accordingly. 

|  972.  [Am'd,  1877.]  Trial  of  the  remainder  of  the 
Issues. 

If  the  questions,  directed  to  be  tried  by  a  jury,  as  prescribed  in 
the  last  two  sections,  do  not  embrace  all  the  issues  of  fact  in  the 
action,  the  remaining  issues  of  fact  must  be  tried  by  the  court,  or 
by  a  referee. 

Substitute  for  part  of  Co.    Proc..    I   254. 

I  973.  [Added,  1907.]  Separate  trial  of  one  or  mort 
issues. 

The  court  in  its  discretion  may  order  one  or  more  issues  to  be 
separately  tried  prior  to  any  trial  of  the  other  issues  in  the  case. 

L.    1907,    ch.   526.     In  efTect   Sept.    1,   1007. 

i  974.  [Am'd,  1877.]  Counterclaim  to  be  deemed  am 
action*  within  the   forea-olnfe*  sections. 

Where  the  defendant  interposes  a  counterclaim,  and  thereupon 
demands  an  affirmative  judgment  against  the  plaintiff,  the  mode 
of  trial  of  an  issue  of  fact,  arising  thereupon,  is  the  same,  as  if 
it  arose  in  an  action,  brought  by  the  defendant,  against  the  plain- 
tiff, for  the  cause  of  action  stated  in  the  counterclaim,  and  de- 
manding the  same  judgment. 
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|  975.  Immaterial  issues  meed   not  be  tried. 

An  issue,  the  disposition  of  which  is  not  necessary  to  enable 
the  court  to  render  the  appropriate  judgment,  is  not  required  to 
be  tried. 

f  976.  (Am'd,  18&5>  1800,  1908.]  What  Issues  to  be  tried 
before    one    Judge*    regulation    of    trial    In    the    supreme 

ooart. 

An  issue  of  law,  or  an  issue  of  fact,  triable  by  a  jury  or  by  the 
court,  must  be  tried  at  a  term  held  by  one  judge  only.  In  the 
supreme  court,  an  issue  of  fact  triable  by  jury  must  be  tried  at 
a  trial  term  thereof,  and  an  issue  of  fact  triable  by  the  court 
may  be  tried  at  a  trial  term  or  a  special  term  of  the  supreme 
court  as  prescribed  in  the  general  rules  of  practice.  An  issue  of 
law  may  be  brought  on  and  tried  at  any  term  of  court  as  a  con- 
tested motion. 

Am'd  by  L.  1895,  ch.  946;  L.  1900,  cb.  569;  L.  1909,  ch.  4M.  In 
affect  Sept.   1,   1909. 


I   977.  [Am'd*  1877.  1882.  1886,  1888,  1888, 
1900,  1911.  1912.  1915.]      Notice  of  trial  an 
calendar  10  be  prepared. 


1908,  1904,  10O7, 
and  note  of  Issue; 
prepared. 

At  any  time  after  the  joinder  of  issue,  and  at  least  fourteen 
days  before  the  commencement  of  the  term,  either  party  may 
serve  a  notice  of  trial.  The  party  serving  the  notice  must  file 
with  the  clerk  a  note  of  issue,  stating  the  title  of  the  (action,  the 
names  of  the  attorneys,  the  time  when  the  last  pleading  was 
served,  tne  nature  of  the  issue,  whether  of  fact  or  of  law;  and,  if, 
an  issue  of  fact,  whether  it  is  triable  by  jury,  or  by  the  court, 
without  a  jury,  and  the  particular  nature  of  the  same  and  the 
object  of  the  action.  The  note  of  issue  must  be  filed  at  least 
twelve  days  before  the  commencement  of  the  term.  The  clerk 
must  thereupon  enter  the  cause  upon  the  calendar  according  to 
the  date  of  issue.  The  clerk  must  prepare  the  calendar  and  have 
the  necessary  copies  ready  for  distribution  at  least  five  days  before 
the  commencement  of  the  term.  In  the  counties  of  New  York, 
Kings,  Bronx,  Queens,  Nassau,  Richmond,  Albany,  Erie, 
Niagara,  Monroe,  Onondaga,  Schenectady,  and  Westchester, 
where  a  party  has  served  a  notice  of*  trial,  and  filed  a  note  of 
issue,  for  a  term  at  which  the  case  ia  not  tried,  it  is*  not  neces- 
sary for  him  to  serve  a  new  notice  of  trial,  or  file  a  new  note 
of  issue,  for  a  succeeding  term;  and  the  action  must  remain  on 
the  calendar  until  it  is  disposed  of.  ' 

Co.  Proc.,  part  of  |  256,  as  am'd  by  L.  1876,  ch.  431,  5  9 ;  L.  1800,  cb.  565 ; 
L.  1898,  ch.  70;  L.  1890,  cb.  18;  L.  1903,  ch.  51;  L.  1904,  ch.  474;  L.  1907. 
ch.  211.  Am'd  by  L.  1909,  ch.  65;  L.  1911,  ch.  218;  L.  1912,  ch.  96; 
L.  1915.  eh.  60.  In  effect  March  11,  1915.  See  also  Consolidated  Laws, 
»t.  Judiciary  Law,  f  83.  See  note  51  of  notes  of  Board  of  Statutory  (Vn- 
soUdstlon  at  end  of  code. 

f  978.    [Am'd,    1877.]      Issues    how    arranged.       Order    of 
disposition  at  a  Jury  term. 

The  issues  on  the  calendar  must  be  arranged  by  the  clerk  in 
the  following  order: 

1.  Issues  of  fact. 

2.  Issues  of  law. 

Where  a  jury  is  in  attendance,  the  issues  must  be  disposed  of 
in  the  same  order;  unless,  for  the  convenience  of  parties,  or  the 
dispatch  of  business,  the  judge  holding  the  term  otherwise  directs. 
Substitute  for  Cb.  Proc,  f  257;  am'ts. 
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|   979.  ld.j   when  a  Jnry   do  eat   not  attend. 

Where  a  jury  is  not  in  attendance,  issues  of  law  have  a  prefer- 
ence over  issues  of  fact;  unless  the  judge  holding  the  term  other- 
wise directs. 

See  concluding  sentence  Co.  Proc.,   |  255. 

|  980.  [Ain'd,  1877.]  Either  party  may  bring  lagae  to 
trial. 

Either  party,  wTho  has  served  the  notice,  may  bring  the  issue  to 
trial;  and,  in  the  absence  of  the  adverse  party,  unless  the  judjue 
holding  the  term,  for  good  cause,  otherwise  directs,  may  proceed 
with  the  cause,  and  take  a  dismissal  of  the  complaint,  or  a  ver- 
dict, decision,  or  judgment,  as  the  case  requires.  An  inquest,  for 
want  of  an  affidavit  of  merits,  cannot  be  taken  where  the  answer 
is  verified. 

Co.   Proc.,   |  258,  am'd;   L.   187G,  cu.  431,   §   10.    Sec  Rule  28. 

i   981.   "What    paper*    to    be    furnished    on    trial,    and    by 

whom. 

Where  the  issue  is  brought  to  trial  by  the  plaintiff,  he  jnust 
furnish  the  court  with  copies  of  the  summons  and  pleadings,  a ud 
of  the  offer,  if  any  has  been  made.  Where  the  issue  is  brought 
to  trial  by  the  defendant,  and  the  plaintiff  does  not  furnish  those 
papers,  they  must  be  furnished  by  the  defendant. 

0*.   Proc.,   S  25$.   am'd.    See  Rule  19. 
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ARTICLE    SECOND. 

The  place  of  trial. 

Sec.    982.  Certain  actions  to  bo  tried,  where  the  subject  thereof  la  situated. 
9*2-a.   Actions  relating  to  real  property  situate  without  the  state. 
983.  Other  actions,  where  the  cause  thereof  arose. 
0S4.  Other  actions,  according  to  the  residence  of  the  parties. 
9K5.  Place  of  trial,  if  proper  county  n<»t  designated. 
$>SG.   Defendant  may  demand  change:   proceedings  thereupon. 
9S7.  When  court  may  chanjre  the  place  of  trial. 
988.  Effect  of  changing  the  place  of  trial. 
t*Si>.  Etrect  of  order  changing  place  of  trial. 

990.  Issues  of  law,  where  triable. 

991.  This  article  applicable  only  to  the  supreme  court 

§    982.    Certain    action*    to    be    tried,    where    the   subject 
thereof  I»  situated. 


in 


Each  of  the  following  actions  must  be  tried  in  the  county, 
»M  which  the  subject  of  the  action,  or  some  part  thereof,  is  situ- 
ated: an  action  of  ejectment;  for  the  partition  of  real  property; 
fop  dower:  to  foreclose  a  mortgage  upon  real  property,  or  upon  a 
chattel  real;  to  compel  the  determination  of  a  claim  to  real  prop- 
erty; for  waste;  for  a  nuisance;  or  to  procure  a  judgment,  direct- 
ing* a  conveyance  of  real  property;  and  every  other  action  to  re- 
cover, or  to  procure  a  judgment,  establishing,  determining,  defin- 
ing, forfeiting,  annulling,  or  otherwise  affecting,  an  estate,  right, 
title,  lien,  or  other  interest,  in  real  property,  or  a  chattel  real. 
But  where  all  the  real  property,  to  which  the  action  relates,  is 
situated  without  the  State,  the  action  must  be  tried,  as  pre- 
scribed in  section  984  of  this  act. 

Substitute  for  part  of  Co.   Proo,  $   123. 

f  982-*au  [Added.  1918.)  Actions  relating  to  real  property 
sit  ante  without  the  state. 

An  action  may  be  maintained  in  the  courts  of  this  state  to 
recover  damages  for  injuries  to  real  estate  situate  without  the 
states  or  for  breach  of  contracts  or  of  covenants  relating  thereto, 
whenever  such  an  action  could  be  maintained  in  relation  to  per- 
sonal property  without  the  state.  The  action  must  be  tried  in 
tin?  county  in  which  the  parties  or  some  one  thereof  resides,  or 
if  no  party  resides  within  the  state,  in  any  county. 

Added  by  L.  1013,  eh.  70.     In  effect  Sept.   1,   1913. 

f  f>K3.  [Am'dy  1877.]  Other  actions,  where  the  eanse 
thereof  arose. 

An  action,  for  either  of  the  following  causes,  must  be  tried  in 
the  county,  where  the  cause  of  action,  or  some  part  thereof,  arose: 

1.  To  recover  a  penalty  or  forfeiture,  imposed  by  statute,  ex- 
cept that,  where  the  offence,  for  which  it  is  imposed,  was  com- 
mitted on  a  lake,  river,  or  other  stream  of  water,  situated  in  two 
or  more  counties,  the  action  may  be  tried  in  any  county,  border- 
ing on  the  lake,  river,  or  stream,  and  opposite  to  the  place  where 
the  offence  was  committed.  But  in  an  action  where  the  people  of 
rhe  State  are  a  party  to  recover  a  penalty  for  trespass  upon  the 
lands  of  the  Forest  Preserve,  the  action  may  be  tried  in  a 
county  adjoining  the  county  where  the  cause  of  action  arose. 

Last  mmtenee  in  effect  Sept.  1,  1890,  L.  1800,  ch.  179. 
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2.  Against  a  public  officer,  or  a  person  specially  appointed  to 
execute  his  duties,  for  an  act  done,  in  virtue  of  his  office,  or  for 
an  omission  to  perform  a  duty,  incident  to  his  office;  or  against  a 
person,  who,  by  the  command  or  in  the  aid  of  a  public  officer, 
has  done  anything  touching  his  duties. 

3.  To  recover  a  chattel  distrained,  or  damages  for  distraining 
a  chattel. 

|  984.  Other  action*,  according  to  the  residence  of  the 
parties. 

An  action,  not  specified  in  the  last  two  sections,  must  be  tried 
in  the  county,  in  which  one  of  the  parties  resided,  at  the  com- 
mencement thereof.  If  neither  of  the  parties  then  resided  in  the 
State,  it  may  be  tried  in  any  county,  which  the  plaintiff  desig- 
nates, for  that  purpose,  in  the  title  of  the  complaint. 

Co.  Proc.,  |  125. 

|  986.  Place  of  trial,  if  proper  county  not  designated. 

If  the  county,  designated  in  the  complaint,  as  the  place  of  trial, 
is  not  the  proper  county,  the  action  may  notwithstanding  be  tried 
therein;  unless  the  place  of  trial  is  changed  to  the  proper  county, 
upon  the  demand  of  the  defendant,  followed  by  the  consent  of  the 
plaintiff,  or  the  order  of  the  court. 

Substitute  for  Co.   Proc.,  part  of  |   126. 

S  980.  Defendant  may  demand  change;  proceedings 
thereupon. 

Where  the  defendant  demands  that  the  action  be  tried  in  the 
proper  county,  his  attorney  must  serve  upon  the  plaintiff's  attor- 
ney, with  the  answer,  or  before  service  of  the  answer,  a  written 
demand  accordingly.  The  demand  must  specify  the  county, 
where  the  defendant  requires  the  action  to  be  tried.  If  the  plain- 
tiff's attorney  does  not  serve  his  written  consent  to  the  change,  as 
proposed  by  the  defendant,  within  five  days  after  service  of  the 
demand,  the  defendant's  attorney  may,  within  ten  days  there- 
after, serve  notice  of  a  motion  to  change  the  place  of  trial. 

Id.     See  Rule  48. 

|  987.  When  court  may  change  the  place  of  trial. 

The  court  may,  by  order,  change  the  place  of  trial,  in  either  of 
the  following  cases: 

1.  Where  the  county,  designated  for  that  purpose  in  the  com- 
plaint, is  not  the  proper  county. 

2.  Where  there  is  reason  to  believe,  that  an  impartial  trial  can- 
not be  had  in  the  proper  county. 

3.  Where  the  convenience  of  witnesses,  and  the  ends  of  jus- 
tice, will  be  promoted  by  the  change. 

Co.  Proc.,  part  of  §  126. 

|  988.  [Am'd,  1877.]     Effect  of  changing;  the  place  of  trial. 

Where  the  place  of  trial  is  changed  to  another  county,  the 
subsequent  proceedings  shall  be  had  in  the  county  to  which  the 
change  is  made,  the  same  as  if  it  had  been  designated  in  the 
complaint,  as  the  place  of  trial;  except  as  otherwise  directed 
by  the  court,  or  provided  by  the  written  consent  of  the  parties, 
filed  with  the  clerk.    And  the  clerk  of  the  county,  from  which  it 
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is  changed,  must  forthwith  deliver  to  the  clerk  of  the  county, 
to  which  it  is  changed,  all  papers  filed  in  the  action,  and  certified 
copies  of  all  minutes  and  entries  relating  thereto,  which  must 
be  filed,  entered,  or  recorded,  as  the  case  requires,  in  the  office 
of  the  last  named  clerk. 
Id.,  |  126,  last  sentence,  am'd.     See  Rule  2. 

I  080.  [Am'd,  1877.]  Effect  of  order  ehanfflns;  place  of 
trial. 

An  order  to  change  the  place  of  trial  takes  effect,  upon  the 
entry  thereof,  in  the  office  of  the  clerk  of  the  county,  from  which 
the  place  of  trial  is  changed.  But  for  the  purposes  of  the  place 
of  hearing  a  motion  to  set  it  aside,  or  an  appeal  therefrom,  the 
place  of  trial  is  deemed  unchanged. 

I  000.  [Am'd,  1879,  1018.]  Issues  of  law  and  certain  issues 
of  fact]  where  triable. 

An  issue  of  law,  or  an  issue  of  fact  triable  by  the  court  with- 
out a  jury,  arising  in  a  county  where  no  special  terms  distinct 
from  trial  terms  are  appointed  to  be  held  for  the  trial  of  such 
cases,  may  be  tried  at  a  special  term  in  any  county  within  the 
judicial  district  embracing  the  county  wherein  the  action  is 
triable;  but  after  the  trial,  the  decision  and  all  other  papers  re-  # 
la  ting  to  the  trial  must  be  filed,  and  the  judgment  rendered  * 
must  be  entered,  in  the  last  named  county. 

Am'd  by  L.  1870,  eh.  542;  L.  1913,  eh.   446.      In  effect  Sept.  1,  1918. 

I  001.  This  article  applicable  only  to  the  supreme  court. 

This  article  is  applicable  to  an  action  in  the  supreme  court  only. 
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article:  third. 

Eweeptions,  cas<\  and  motions  for  a  new  trial 

Mi.    What  rulings  may  be  excepted  to, 

M3.    Decision  of  the  court  or  referee . 

994.  Wbeo  and   how  exceptions   may   be   taken,   after  close  of  trial  by 

court  #r  referee. 
986.  Id.,   daring  the   trial,    or  upon  trial  by  jury. 
996.  Ruling   excepted   to;    how   reviewed. 
907.  CaBe,   when  necessary;   how   made   and   settled. 
996.  When  appeal,   etc.,*  may  bo  hcaid  without  a   case. 
999.  Motion    for    new    trial    upon    juti^'s    minutes;    apj>eal    from    order 

thereupon. 

1000.  When    and    how   exceptions,    taken    upon    a    Jury    trial,    heard    by 

the   appellate  division. 

1001.  Motion  for  now  trial  by  the  appellate  division,  when  trial  was  by 

court  or  referee. 

1002.  When    motion    for   new    trial    to    bo   made    at    special    term.    He- 

stiictlons  thereupon. 

1003.  Application   of   this  article   to  tiials  of  specific  questions   by  Jury: 

special   provisions  applicable   thereto. 

1004.  Motion    for    new    hearing,    after    trial    of   specific    questions   by    a 

referee.  ^_,  _ 

1006.  Final    Judgment,    etc.,    not    stayed,    by    motion    for    a    new    trial. 
Motion  may  be  heard  afterwards. 

1006.  When  exception  not  to  prejudice  motion  for  new  trial. 

1007.  Notes  of  stenographer  may  be  treated  as  minutug  of  the  Judge. 

f  992.  What  rulings  may  be  excepted  t«. 

An  exception  may  be  taken  to  the  ruling  of  the  court  or  of 
a.  referee,  upon  a  question  of  law,  arising  upon  the  trial  of  an 
issue  of  fact.  Except  as  prescribed  in  section  1180  of  this  act. 
an  exception  cannot  be  taken  to  a  ruling,  upon  a  question  ot 
fact.  For  the  purposes  of  this  article,  a  trial  by  a  jury  is 
regarded  as  continuing,  until  the  verdict  is  rendered. 

|  993.  f  Added,  1903.]     Decision  of  the  court  or  referee. 

Upon  the  trial  of  an  issue  of  fact  by  a  referee  or  by  a  court 
without  a  jury,  a  finding  of  fact  without  any  evidence  tending 
to  sustain  it,  is  a  ruling  upon  a  question  of  law  within  the 
meaning  of  the  last  section.  The  appellate  division  of  the  su- 
preme court  shall,  on  appeal  from  a  judgment  entered  on  the 
report  of  a  referee,  or  the  decision  of  a  court  on  such  trial, 
review  all  questions  of  fact  and  of  law,  and  may  either  modify 
or  affirm  the  judgment  or  order  appealed  from,  award  a  new 
trial,  or  grant  to  either  party  the  judgment  which  the  facts 
warrant. 

L.  1003,  ch.  85.    See  f  1022. 

§  994.  When  and  how  exception*  may  be  taken,  after 
close  of  trial  by  court  or  referee. 

Where  an  issue  of  fact  is  tried  by  a  referee,  or  by  the  court, 
without  a  jury,  an  exception  to  a  ruling,  upon  a  question  of  law, 
made  after  the  cause  is  finally  submitted  must  be  taken,  by 
filing  a  notice  of  the  exception  in  the  clerk's  office,  and  serving 
a  copy  thereof  upon  the  attorney  for  the  adverse  party.  The 
exception  may  be  so  taken,  at  any  time  before  the  expiration  of 
ten  days  after  service,  upon  the  attorney  for  the  exceptant,  of  a 
copy  of  the  decision  of  the  court,  or  report  of  the  referee,  and  a 
written  notice  of  the  entry  of  judgment  thereupon.  If  the  notice 
of  exception  is  filed  before  the  entry  of  final  judgment,  it  must 
be  inserted  in  the  judgment-mil;  if  afterwards,  it  must  be  an- 
nexed to  the  judgment- roll.    In  either  case,  it  constitutes  a  part 
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of  the  papers,  upon  which  an  appeal  from  the  judgment  must  be 
heard. 
Parts  of  Go.  Proc.;  |§  268  and  272,  modified  and  am'd.    See  {  908. 

|  IMPS.  Id.  j  during;  the  trial*  or  upon  trial  by  Jury. 

In  any  other  case,  an  exception  must  be  taken,  at  the  time 
when  the  ruling  is  made,  unless  it  is  taken  to  the  charge  given 
to  the  jury;  Ik  which  case,  it  must  be  taken  before  the  jury  have 
rendered  their  verdict.  It  must,  at  the  time  when  it  is  taken, 
be  reduced  to  writing  by  the  exceptant,  or  entered  in  the  minutes. 

Vcvru  2  R.  S.  422,  §  73.  and  Id.,  §  74,  as  modified  by  Co.  Proc,  |  264,  am'd. 

I  9941.  Ruling-  excepted  to}  how  reviewed. 

A  ruling,  to  which  an  exception  is  taken,  as  prescribed  in  the 
last  four  sections,  can  be  reviewed  only  upon  an  appeal  from^  the 
judgment,  rendered  after  the  trial;  except  in  a  case,  'where  it  is 
expressly  prescribed  by  law,  that  a  motion  for  a  new  trial  may 
be  made  thereupon. 

s  097.  [Am'd,  1895.]  Ca«e,  when  necessary;  how  made 
and'  settled. 

When  a  party  intends  to  appeal  from  a  judgment,  rendered 
after  the  trial  of  an  issue  of  fact,  or  to  move  for  a  new  trial  of 
such  an  issue,  he  must,  except  as  otherwise  prescribed  by  law. 
make  a  case,  and  procure  the  same  to  be  settled  and  signed,  by 
the  judge,  justice  or  the  referee,  by  or  before  whom  the  action 
was  tried,  as  prescribed  in  the  general  rules  of  practice;  or,  in 
a  case  of  the  death  or  disability  of  the  judge,  justice  or  referee, 
in  snch  manner  as  the  court  directs.  The  case  must  contain  so 
much  of  the  evidence,  and  other  proceedings  upon  the  trial,  as 
is  material  to  the  questions  to  be  raised  thereby,  and  also  the 
exceptions  taken  by  the  party  making  the  case;  (and  in  a  case 
where  a  special  question  is  submitted  to  the  jury,  or  the  jury 
have  assessed  damages,  such  exceptions  taken  by  any  party  to 
the  action  as  shall  be  necessary  to  determine  whether  there 
should  be  a  new  trial  in  case  the  judgment  should  be  reversed). 
If  it  afterwards  becomes  necessary  to  separate  the  exceptions, 
the  separation  may  be  made,  and  the  exceptions  may  be  stated, 
with  so  much  of  the  evidence  and  other  proceedings,  as  is 
material  to  the  questions  raised  by  them,  in  a  case,  prepared 
and  settled,  as  directed  in  the  general  rules  of  practice;  or  in 
the  absence  of  directions  therein,  by  the  court,  upon  motion. 
It  is  not  necessary  to  state,  in  a  case,  that  a  finding -upon  the 
facts,  or  a  ruling  upon  the  law,  was  made,  where  the  finding 
or  ruling  appears  in  a  referee's  reoort,  or  in  the  decision  of  the 
court,  upon  a  trial  by  the  court,  without  a  jury. 

Substituted  for  part  of  Co.  Proc,  SI  264  and  268,  and  of  §  272,  with  amend- 
ments; L.   1885,  eh.  946. 

« 

§  998*  When  appeal,  etc.,  may  be  heard  -without  a  case. 

It  is  not  necessary  to  make  a  case,  for  the  purpose  of  moving 
for  a  new  trial,  upon  the  minutes  of  the  judge,  who  presided 
at  a  trial  by  a  jury;  or  upon  an  allegation  of  irregularity,  or 
surprise;  or  where  a  party  intends  to  appeal  from  a  judgment 
entered  upon  a  referee's  report,  or  a  decision  of  the  court  upon 
a  trial,  without  a  jury,  and  to  rely  only  upon  exceptions,  taken 
as  prescribed  In  section  994  of  this  act. 
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S  000.  [Am'd,  1888.]  Motion  for  new  trial  upon  Judge's 
minutes;  appeal  from  order  thereupon. 

The  judge,  presiding  at  a  trial  by  a  jury,  may,  in  his  discretion, 
entertain  a  motion,  made  upon  his  minutes,  at  the  same  term,  to 
set  aside  the  verdict  or  a  direction  dismissing  the  complaint  and 
grant  a  new  trial  upon  exceptions;  or  because  the  verdict  is  for 
excessive  or  insufficient  damages,  or  otherwise  contrary  to  the 
evidence,  or  contrary  to  law.  If  an  appeal  is  taken  from  the  or- 
der, made  upon  the  motion,  it  must  be  heard  upon  a  case  pre- 
pared and  settled  in  the  usual  manner. 

Co.  Proc.,  part  of  §  264,  am'd.    See  |  1008,  pott. 

{  10OO.  [Am'd,  1806.]  'When  and  how  exception*,  taken 
upon  a  Jury  trial,  heard  by  the  appellate  division. 

tjpon  the  application  of  a  party  who  has  taken  one  or  more 
exceptions,  the  judge,  presiding  at  a  trial  by  jury,  may,  in  his 
discretion,  at  any  time  during  the  same  term,  direct  an  order 
to  be  entered,  that  the  exceptions  so  taken  be  heard,  in  the  first 
instance,  by  the  appellate  division  of  the  supreme  court;  and 
that  judgment  be  suspended,  in  the  mean  time.  At  any  time 
before  the  hearing  of  the  exceptions,  the  order  may  be  revoked 
or  modified,  upon  notice,  in  court  or  out  of  court,  by  the  judge 
who  made  it;  or  it  may  be  set  aside  for  irregularity,  by  the 
court,  at  any  term  thereof.  Unless  it  is  so  revoked  or  set  aside, 
the  exceptions  must  be  heard  upon  a  motion  for  a  new  trial* 
which  must  be  decided  by  the  appellate  division.  The  motion  is 
deemed  to  have  been  made,  when  the  order  was  granted;  and 
either  party  may  notice  it  for  hearing  at  a  term  of  the  appellate 
division,  upon  the  exceptions. 

L.  1895,  cb.  046. 


I  1001.  [Am'd,  1806.]  Motion  for  new  trial  by  the  appel- 
late division,  when  trial  was  by  court  or  referee. 

Where  the  decision  or  report,  rendered  upon  the  trial  of  an 
issue  of  fact  by  the  court,  without  a  jury,  or  by  a  referee, 
directs  an  interlocutory  judgment  to  be  entered;  and  further 
proceedings  must  be  taken,  before  the  court,  or  a  judge  thereof, 
or  a  referee,  before  a  final  judgment  can  be  entered,  a  motion 
for  a  new  trial,  upon  one  or  more  exceptions,  may  be  made  at 
a  term  of  the  appellate  division  of  the  supreme  court,  after  the 
entry  of  the  interlocutory  judgment,  and  before  the  commence- 
ment of  the  hearing  directed  therein.  The  time  within  which 
the  party  must  except,  for  that  purpose,  to  a  ruling  of  law,  made, 
upon  such  a  trial,  by  the  judge  or  the  referee,  after  the  close  of 
the  testimony,  is  ten  days  after  service  of  a  copy  of  the  decision 
or  report,  and  notice  of  the  entry  of  the  interlocutory  judgment 
thereupon. 

L.  1806,  cb.  046. 

S  10O2.  When  motion  for  new  trial  to  be  made  at  ape* 
clal  term.     Restrictions  thereupon. 

In  a  case,  not  specified  in  the  last  three  sections,  a  motion  for 
a  new  trial  must,  in  the  first  instance,  be  heard  and  decided  at 
the  special  term.  But  where  it  is  founded  upon  an  allegation  of 
error,  in  a  finding  of  fact,  or  ruling  upon  the  law,  made  by  the 
judge  upon  the  trial,  it  cannot  be  made  unless  notice  therefor 
be  given  before  the  expiration  of  the  time  within  which  an 
appeal  can  be  taken  from  the  judgment,  and  it  cannot  be  heard 
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at  a  special  term  held  by  another  pudge;  unless  the  judge,  who 
pissided  at  the  trial,  is  dead,  or  his  term  of  office  has  expired, 
or  he  is  disqualified  for  any  reason,  or  he  specially  directs  the 
motion  to  be  heard  before  another  judge.  And  a  trial  by  a 
referee  cannot  be  reviewed,  by  a  motion  for  a  new  trial,  founded 
upon  such  an  allegation,  except  in  a  case  specified  in  the  last 
section. 

1  1008.  [Am'd,  1805.]  Application  of  this  article  to  trials 
of  apecific  questions  by  Jnryj  special  provisions  applica- 
ble tbereto. 

The  provisions  of  this  article,  relating  to  the  proceedings  to 
review  a  trial  by  a  jury,  are  applicable  to  the  trial,  by  a  jury, 
of  one  or  more  specific  questions  of  fact,  arising  upon  the  issues, 
in  an  action  triable  by  the  court.  But,  except  in  a  case  specified 
in  section  970  of  this  act,  a  new  trial  may  be  granted,  as  to  some 
of  the  questions  so  tried,  and  refused  as  to  the  others;  and  an 
error,  in  the  admission  or  exclusion  of  evidence,  or  in  any  other 
ruling  or  direction  of  the  Judge,  upon  the  trial,  may,  in  the  dis- 
cretion of  the  court  which  reviews  it,  be  disregarded,  if  that 
court  is  of  opinion,  that  substantial  justice  does  not  require  that 
a  new  trial  should  be  granted.  Where  the  judge,  who  presided 
at  the  trial,  neither  entertains  a  motion  for  a  new  trial,  nor 
directs  exceptions,  taken  at  the  trial,  to  be  heard  at  a  term  of 
the  appellate  division  of  the  supreme  court,  a  motion  for  a  new 
trial  can  be  made  only  at  the  term,  where  the  motion  for  final 
judgment  is  made,  or  the  remaining  issues  of  fact  are  tried,  as 
the  case  requires. 

L.  1895,  eh.  946.    See  ante,  |  900. 


f  1004.  Motion  for  new  hearing*,  after  trial  of  specific 
aneatlons  by  a  referee. 

In  an  action  triable  by  the  court,  where  a  reference  has  been 
made,  to  report  upon  one  or  more  specific  questions  of  fact, 
involved  in  the  issue,  a  motion  for  a  new  hearing  may  be  made 
at  a  special  term,  at  any  time  before  the  hearing  of  a  motion 
for  final  judgment,  or  the  trial  of  the  remaining  issues  of  fact. 
The  motion  must  be  made  upon  affidavits,  unless  the  court,  or 
a  judge  thereof,  directs  a  case  to  be  prepared  and  settled. 

|  1006.  Final  judgment,  etc.,  not  stayed,  by  motion  for 
a  new  trial.     Motion  may  be  beard  afterward*. 

The  entry  of  final  judgment,  and  the  subsequent  proceedings 
to  collect  or  otherwise  enforce  it,  are  not  stay*ed  by  an  exception, 
the  preparation  or  settlement  of  a  case,  or  a  motion  for  a  new 
trial,  unless  an  order  for  such  a  stay  is  procured  and  served; 
and  the  entry,  collection,  or  other  enforcement  of  a  judgment 
does  not  prejudice  a  subsequent  motion  for  a  new  trial.  Where 
a  new  trial  Is  granted,  the  court  may  direct  and  enforce  restitu- 
tion, as  where  a  judgment  is  reversed  upon  appeal. 

L.  1832,  ch.  128,  |1  (4  Bdm.  529),  am'd. 

I  1006.  Wben  exception  not  to  prejudice  motion  for  new 
trial. 

The  taking  of  an  exception,  upon  a  trial  by  a  jury,  or  the  state- 
ment thereof  in  a  case,  as  prescribed  in  this  article,  does  not 
prejudice  a  motion  for  a  new  trial,  on  the  ground  that  the  ver- 
dict was  contrary  to  evidence;  but  such  a  motion  maj   be  made, 
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before  or  after  the  hearing  of  the  exception;  or,  in  the  discretion 
of  the  court  before  which  the  exception  is  beard,  at  the  time 
of  the  hearing. 

2  tt.   S.   422,    I   70    (2  EUm.   440),   aui'd. 


§  1007.  [Am'd  1883,  1S84,  lfMMh]  Notes  of  Mtenogrraohf  r 
may   be  treated,  an  minute*  ui  ttae  juui&e. 

The  notes  of  an  official  stenographer,  or  assistant-stenograph*  r, 
taken  at  a  trial,  when  written  out  at  length,  may  be  trearvd,  in 
the  discretion  of  the  judge,  as  minutes  of  the  judge  upon  the 
trial,  tor  the  purposes  ot  this  article. 

See  H  83-87,  ante.  Am'd  by  L.  IUuO,  ch.  0."*.  Also  partly  repealed  bj 
L.  1009,  ch.  33.  Sit*  Consolidate* I  Laws,  tit.  Judiciary  Law,  f  305.  He* 
aote  52  of  notes  of  Board  of  Statutory  Consolidation  at  cud  of  code. 
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TITLE  IL 
Trials  without  a  jury. 

Sec.  1006.  If  trial  by  jury  waived,  action  mast  be  tried  by  the  court. 

1009.  Trial    by   jury;    how    waived. 

1010.  Decision   upon  trial  by   the  court,  when   to  be  filed;   consequence 

of  failure. 

1011.  Reference  by  consent;   when  and  bow  made. 

1012.  Qualification  of  the  last  section. 

10!3-   y  onipulsory  reference  for  the  trial  of  issue* ;  in  what  cases  it  may 
be  made. 

1014.  Proceedings  where  the  reference  ia  for  trial  of  part  of  the  issues. 

1015.  Compulsing  reference  upon  questions  incidentally  arising. 
1010.   LeiiMt-e  to   be  Bworn. 

1017.  Witnesses  may  be  subpoenaed. 

101K  tjtMteial  powers  of  a  referee*     upon  a  trial. 

1010.  Ueferee's  report;   when  to  be  made;  consequence  of  failure. 

1020  lwuMe  or  other  increased  damages. 

1021.  Decision  of  court  or  report  of  referee,  upon  trial  of  demurrer. 

1022.  Id.:  upon   trial  of  the  whole  issue  of  fact. 

1023.  Parties     may     require    court    or    referee    to    determine    particular 

questions. 

1024.  Qualifications  of  a  referee. 

1025.  Several  referees  may  be  appointed. 

1026.  Proceedings  regulated  wl\ere  there  are  several  referees. 

§  1008.  [Am'd,  1877.]  If  trial  by  Jury  waived,  actio* 
mu  at   be   tried   by   the   court. 

In  an  action  triable  by  a  jury,  if  the  parties  waive  the  trial, 
by  a  jury,  of  the  issue*  of  fact,  the  action  must  be  tried  by  the 
court,  without  a  jury;  unless  a  reference  is  directed,  in  a  case 
prescribed  by  law.  (1)  But  such  an  action,  other  than  to  recover 
damages  for  breach  of  a  contract,  cannot  be  tried  by  the  court, 
without  a  jury,  unless  the  judge,  presiding  at  the  term  where  it 
is  brought  on  for  trial,  assents  to  such  a  trial.  (2)  His  refusal 
so  to  assent  annuls  a  waiver,  made  as  prescribed  in  subdivision 
second,  third,  or  fourth  of  the  next  section. 

fl)  Corresponds  to  Co.  Proc.,  |f  258,  264.    (2)  From  Co.  Proc,  {  206. 

f    lOOO.   Trial   by  Jury;   how  waived. 

A  party  may  waive  his  right  to  the  trial  of  the  issue  of  fact, 
by  a  jury,  in  any  of  the  following  modes: 

1.  By  failing  to  appear  at  the  trial. 

2.  By  filing  with  the  clerk  a  written  waiver,  signed  by  the 
attorney  for  the  party. 

3.  By  an  oral  consent  in  open  court,  entered  in  the  minutes. 

4.  By  moving  the  trial  of  the  action,  without  a  jury,  or,  if 
the  adverse  party  so  moves  it,  by  failing  to  claim  a  trial  by  a 
jury,  before  the  production  of  any  evidence  upon  the  trial. 

Co.    Proc.,   remainder  of  $  266,   am'd. 

S  1010.  Heel*! on  upon  trial  by  the  court,  -when  to  be 
tiled;  consequence  of  failure. 

Upon  a  trial,  by  the  court,  of  an  issue  of  fact  or  of  law, 
its  decision,  in  writing,  must  be  filed,  in  the  clerk's  office,  within 
twenty  days  after  the  final  adjournment  of  the  term,  where  the 
issue  was  tried.  If  It  is  not  so  filed,  either  party  may  move,  at 
a  special  term,  for  a  new  trial  upon  that  ground.  If  the  decision 
has  not  been  filed,  when  the  motion  is  heard,  the  court  must 
make  an  order  for  a  new  trial,  either  absolutely,  or  unlesc  it  Is 

»  Error   In   engrossing   for     "  Issuts." 
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filed,  within  a  time  specified  in  the  order.     If  an  order  for  a 
new  trial  is  made,  or  a  contingent  order  for  a  new  trial  become* 
absolute,  the  costs  of  the  former  trial  abide  the  event. 
Go.  Proc.,  part  of  |  267,  am'd. 

|  lOll.    [Am'd,  1879.]     Reference  by  consent)  when  am4 


Except  in  a  case  specified  in  the  next  section,  the  whole  issue, 
or  any  of  the  issues  in  an  action,  either  of  fact  or  of  law,  must 
be  referred,  upon  the  consent  of  the  parties,  manifested  by  a 
written  stipulation,  signed  by  their  attorneys,  and  filed  with  the 
clerk.  Where  the  stipulation  does  not  name  the  referee,  ne  may 
be  designated  by  the  court,  on  motion  of  either  party.  Where 
the  stipulation  names  the  referee,  the  clerk  must  enter  an  order, 
of  course,  referring  the  issue  or  issues  for  trial,  to  that  persoa 
only.  If  the  referee  named  in  a  stipulation  refuses  to  serve, 
or  if  a  new  trial  of  an  action  tried  by  a  referee  so  named  is 

I  granted,  the  court  must  appoint  another  referee,  unless  the  stipa- 
ation  expressly  provides  otherwise. 
14.,  |  270,  and  part  of  |  273,  with  amendmeat. 
|  1*12.   [Am'd,  1898.]    Qualification  of  the  Fast  sectl oa. 

But  a  refetence  shall  not  be  made,  of  /course,  upon  the  con- 
sent of  the  parties,  in  an  action  to  annul  the  marriage,  or  for  a 
divorce  or  a  separation;  or  an  action  against  a  corporation,  to  ob- 
tain a  dissolution  thereof,  the  appointment  of  a  receiver  of  its 
property,  or  the  distribution  of  its  property,  unless  it  is  brought 
by  the  attorney-general;  or  an  action  wherein  a  defendant,  to  be 
affected  by  the  result  of  the  trial,  is  an  infant.  In  a  case  speci- 
fied in  this  section,  where  the  parties  consent  to  a  reference,  the 
court  may,  in  its  discretion,  grant  or  refuse  a  reference;  and, 
where  a  reference  is  granted,  the  court  must  designate  the  referee. 
If  the  referee,  thus  designated,  refuses  to  serve,  or  if  a  new  trial 
of  an  action  tried  by  a  referee,  so  designated,  iis  granted,  the 
court  must,  upon  the  application  of  either  party,  appoint  another 
referee. 
Mm  9  *T*s  L.  1806,  ta.  317.    In  effect  Sept.  1.  1886.    8m  Bate  1* 

|  1018.  Compulsory  reference  for  the  trial  of  issues*  8m 
what  cases  It  may  be  made. 

The  court  may.  of  its  own  motion,  or  upon  the  application  of 
either  party,  without  the  consent  of  the  other,  direct  a  trial  of 
the  issues  of  fact,  by  a  referee,  where  the  trial  will  require  the 
sxamination  of  a  long  account,  on  either  side,  and  will  not 
require  the  decision  of  difficult  questions  of  law.  Id  an  action, 
triable  by  the  court,  without  a  jury,  a  reference  may  be  nuirle, 
as  prescribed  ir  this  section,  to  decide  the  whole  issue,  or  any 
of  tie  issues;  oi  to  report  the  referee's  finding,  upon  one  or  more 
specific  questions  of  fact,  involved  in  the  issue. 

M.,  part  st  f  271,  am'd. 
ajajUBj  fa  <ntr  Court  at  Sew  Tort,  L.  1896.  Ok.  864,  I  1» 

|  1014.  Proeeealaare  where  tne  reference  la  for  trial  at 
part  erf  tae  lssnes. 

Where  a  reference  is  made,  a*  prescribed  in  the  last  sectiow, 
to  report  upon  a  specific  question  of  fact,  involved  in  the  issue, 
and  the  determination  of  one  or  more  other  issues  is  necessary, 
in  order  to  enable  the  court  to  render  judgment,  they  must  be 
tried,  either  before  or  after  the  filiDg  of  the  report,  as  the  court 
directs,  and  either  by  a  jury*  or  by  the  court,  without  a  jury, 
aa  the  case  requires.  Where  they  are  tried  by  a  Jury,  application 
for  judgment  must  be  made  upon  the  verdict  ana  the  report. 

JnssUtate  lor  part  of 
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3  1016.  Compulsory  reference  npoa  questions  Incident- 
ally arising*. 

The  court  may  likewise,  of  its  own  motion,  or  upon  the  appli- 
cation, of  either  party,  without  the  consent  of  the  other,  direct  a 
reference  to  take  an  account,  and  report  to  the  court  thereon, 
either  with  or  without  the  testimony,  after  interlocutory  or  final 
judgment,  or  where  it  is  necessary  to  do  so,  for  the  information 
of  the  court;  and  also  to  determine  and  report  upon  a  question 
of  fact,  arising  in  any  stage  of  the  action,  upon  a  motion,  or 
otherwise,  except  upon  the  pleadings. 

Oo.  Proc.,  |  271,  suM.  2  and  8.     See  §  1282,  post. 

|  1016.    Referee  to  be  sworn. 

A  referee,  appointed  as  prescribed  in  either  of  the  foregoing 
sections  of  this  title,  must,  before  proceeding  to  hear  the  testi- 
mony, be  sworn  faithfully  and  fairly  to  try  the  issues,  or  to 
determine  the  questions  referred  to  him,  as  the  case  requires, 
and  to  make  a  just  and  true  report,  according  to  the  best  of  his 
understanding.  The  oath  may  be  administered  by  an  officer 
specified  in  section  842  of  this  act.  But  where  all  the  parties, 
whose  interest  will  be  affected  by  the  result,  are  of  age,  and 
present,  in  person  or  by  attorney,  they  may  expressly  waive  the 
referee's  oath.  The  waiver  may  be  made  by  written  stipulation, 
or  orally.    If  it  is  oral,  it  must  be  entered  in  the  referee's  minutes. 

2  B.  S.  884,  ft  44  (2  Bdm.  899),  am'd. 

§  1017.   Witnesses  may  be  subpoenaed. 

A  witness  may  be  subpoenaed  to  attend  before  a  referee,  ap- 
pointed as  prescribed  in  either  of  the  foregoing  sections  of  this 
title,  to  testify,  and,  in  a  proper  case,  to  bring  with  him  a  book, 
document,  or  other  paper,  as  upon  a  trial  by  the  court. 
M.,  f  45,  am'd. 

|  1018.    General  powers  of  a  referee  npon  a  trial. 

The  trial,  by  a  referee,  of  an  issue  of  fact,  or  of  an  issue  of 
law,  must  be  brought  on  upon  like  notice,  and  conducted  in  like 
manner,  and  the  papers  to  be  furnished  thereupon  are  the  same, 
and  are  furnished  in  like  manner,  as  where  the  trial  is  by  the 
court,  without  a  jury.  The  referee  exercises,  upon  such  a  trial, 
the  same  powers  as  the  court,  to  grant  adjournments,  to  pre- 
serve order,  and  punish  the  violation  thereof.  Upon  the  trial 
of  an  issue  of  fact,  the  referee  exercises  also  the  same  power  as 
the  court,  to  allow  amendments  to  the  summons,  or  to  the 
pleadings;  to  compel  the  attendance  of  a  witness  by  attachment; 
and  to  punish  a  witness  for  a  contempt  of  court,  for  non-attend- 
ance, or  refusal  to  be  sworn,  or  to  testify.  Upon  the  trial  of 
an  issue  of  law,  the  referee  exercises  the  same  power  as  the 
court,  to  permit  a  party  in  fault  to  plead  anew  or  amend;  to 
direct  the  action  to  be  divided  into  two  or  more  actions;  to 
award  costs,  and  otherwise  to  dispose  of  any  question,  arising 
upon  the  decision  of  the  issue  referred  to  him.  The  powers', 
conferred  by  this  section,  are  exercised  in  like  manner,  and  upon 
like  terms,  as  similar  powers  are  exercised  by  the  court,  upon 
a  trial. 

First  three  sentence!  from  the  Irst  three  sentences  of  Co.  Proc.,  |  272; 
the  remainder  is  new.    The  last  sentence  bat  one  refers  to  |  487,  ante. 
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f  1019.  [Am'd,  1882.]  Referee's  report)  when  to  be  made; 
consequence  of  failure. 

Upon  the  trial,  by  a  referee,  of  an  issue  of  fact,  or  an  issue 
of  law .  or  where  a  reference  is  made  as  prescribed  in  section 
one  thousand  and  fifteen  of  this  act,  his  written  report  must  be 
either  filed  with  the  clerk,  or  delivered  to  the  attorney  for  one 
of  the  parties,  within  sixty  days  from  the  time  when  the  cause 
or  matter  is  finally  submitted;  otherwise  either  party  may 
before  it  is  filed  or  delivered,  serve  a  notice,  upon  the  attorney 
for  the  adverse  party,  that  he  elects  to  end  the  reference.  In 
such  a  case,  the  action  must  thenceforth  proceed,  as  if  the 
reference  had  not  been  directed;  and  the  referee  is  not  entitled 
to  any  fees.        „ 

Co.  Proc,  last  sentence  of  f  273. 

|  1020.    Double  or  other  increased   dam  acres. 

Where  the*  double,  treble,  or  other  increased  damages  are 
given  by  statute,  the  decision  of  the  court,  or  the  report  of  the 
referee,  must  specify  the  sum  awarded  as  single  damages,  and 
direct  judgment  for  the  increased  damages. 

See  |  1184,  post. 

S  1021.  [Am'd,  1895.]  Decision  of  court  or  report  of 
referee,  upon  trial  of  demurrer. 

The  decision  of  the  court,  or  the  report  of  a  referee,  upon  the 
trial  of  a  demurrer,  or  upon  the  trial  of  the  issues  of  fact  or  law, 
where  a  nonsuit  is  granted,  must  direct  the  final  or  interlocutory 
judgment  to  be  entered  thereupon,  and  in  any  such  case  it  shall 
not  be  necessary  for  the  court  or  referee  to  make  any  finding 
of  fact.  Where  it  directs  an  interlocutory  judgment,  with  leave 
to  the  party  In  fault  to  plead  anew  or  amend,  or  permitting  the 
action  to  be  divided  into  two  or  more  actions,  and  no  other  issue 
remains  to  be  disposed  of,  it  may  nNo  direct  the  final  judgment 
to  be  entered  if  the  party  in  fault  fails  to  comply  with  any  o/ 
the  directions  given  or  terms  Imposed. 

Substituted  fac  Go.  Proc.,  part  of  §  267;  L.  1895,  eh.  946. 

§  1022.  [Am'd,  1896,  1003.]  Decision  of  court  or  report  of 
referee  upon  trial  of  the  whole   iMsue  of  fact. 

The  decision  of  the  court  or  the  report  of  a  referee  upon  the 
trial  of  the  whole  issues  of  fact  must  state  separately  the  facts 
found  and  the  conclusions  of  law,  and  direct  the  judgment  to  lie 
entered  thereon,  which  decision  so  filed  shall  form  part  of  the 
judgment  roll.  In  an  action  where  the  costs  are  in  the  discretion 
of  the  court  the  decision  or  report  must  award  or  deny  costs, 
and  if  it  awards  costs  it  must  designate  the  party  to  whom  the 
costs  to  be  taxed  are  awarded. 

L.  1805,  eh.  946;  L.  1903,  ch.  85.     See  |  993. 

I  1023.  [Added,  1904.]  Parties  may  require  court  or 
referee  to  determine  particular  Questions. 

Before  the  cause  is  finally  submitted  to  the  court  or  the  referee, 
or  within  such  time  afterwards,  and  before  the  decision  or  re- 
port is  rendered,  as  the  court  or  referee  alkws,  the  attorney  for 
either  party  may  submit,  in  writing,  a  statement  of  the  facts, 
which  he  deems  established  by  the  evidence,  and  of  the  rulings 


•  This  word  inserted  by  error  in  engrossing. 
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upon  questions  of  law,  which  he  desires  the  court  or  the  referee 
to  make.  The  statement  must  be  in  the  form  of  distinct  propo- 
sitions of  law,  or  of  fact,  or  both,  separately  stated;  each  of 
which  must  be  -numbered,  and  so  prepared,  with  respect  to  its 
lergth,  and  the  subject  and  phraseology  thereof,  that  the  court 
or  referee  may  conveniently  pass  upon  it.  At  or  before  the  time, 
when  the  decision  or  report  is  rendered,  the  court  or  the  referee 
must  note,  in  the  margin  of  the  statement,  the  manner  in  which 
each  proposition  has  been  disposed  of,  and  must  either  file,  or 
return  to  the  attorney,  the  statement  thus  noted;  but  an  omis- 
sion so  to  do  does  not  affect  the  validity  of  the  decision  or  report. 
An  exception  may  be  taken  to  a  refusal  of  the  court  or  referee  to 
find  any  request  thus  submitted. 
I*.  1904,  cti.  401.     Id  effect  Sept.  1,  1904. 

f    1024.   [Am'd,  1005.]    Qualifications  of  a  referee. 

A  referee,  appointed  by  the  court,  must  be  free  from  all  just 
objection;  and  no  person  shall  be  so  appointed,  to  whom  all  the 
parties  object,  except  in  an  action  to  annul  a  marriage,  or  for  a 
divorce,  or  a  separation.  A  judge)  cannot  be  appointed  a  referee, 
vn  an  action  brought  in  a  court,  of  which  he  is  a  judge,  except  by 
*he  written  consent  of  the  parties;  mid,  in  that  case,  he  cannot 
receive  any  compensation  a.s  referee.  No  person  shall  be  appointed 
a  commissioner  of  estimate  and  appraisement  in  condemnation  or 
street  opening  proceedings  or  reforee,  in  the  first  or  second 
judicial  districts,  in  an  action  or  special  proceeding,  who  holds  the 
IKjsition  of  clerk,  private  secretary,  secretary,  or  stenographer  to 
any  justice  or  judge  of  a  court  of  lecord,  or  to  any  board  of  jus- 
tices or  judges  of  such  a  court  in  any  department  where  such 
justice  or  judge  is  engaged  in  the  discharge  of  the  duties  of  his 
office. 

Co.  Proa,  part  of  {  273;  I*  1905,  ch.  436.    In  effect  Sept.  1,  1906. 

I  1025.  Several  referees  may  be  appointed. 

Where  the  court  is  authorized  to  appoint  a  referee,  it  may,  in 
its  discretion,  appoint  either  one  or  three.  And  where  a  refer- 
ence is  made  by  consent  of  the  parties,  they  may  select  any  num- 
ber of  referees,  not  exceeding  five. 

Substitute  for  Go.  Proc,  part  of  8  273. 

9  1020.  Proceedings  regrulated  where  there  are  several 
referees. 

Where  the  reference  is  to  more  than  one  referee,  all  must  meet 
together,  and  hear  all  the  allegations  and  proofs  of  the  parties; 
but  a  majority  may  appoint  a  time  and  place  for  the  trial,  decide 
any  question  which  arises  upon  the  trial,  sign  a  report,  or  settle 
a  case.  Either  of  them  may  administer  an  oath  to  a  witness: 
and  a  majority  of  those  present,  at  a  time  and  place  appointed 
for  the  trial,  may  adjourn  the  trial  to  a  future  day. 
2  B.  S.  384,  8  46  (2  Edm.  399).       258 
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TITLE  ITL 

Trial  Jurors,  except  in  Hew- York  and  Kings  counties;  mode 
of  selecting  them,  and  of  procuring  their  attendance. 

Article  1.  Qualifications  and  exemptions  of  trial  jurors. 

2.  Mode  of  selecting,  drawing,  and  procuring  the  attendance  of  trial 

jurors,  in  ordinary  cases. 

3.  Mode  of  striking  and  procuring  a  special  Jury,  and  of  procuring  a 

foreign  Jury. 

4.  Penalties  for  non-attendance. 

ARTICLE  FIRST. 

Qualifications  and  exemptions  of  trial  jurors. 

Sec.  1027.  Qualifications  of  trial  Jurors. 

1028.  Additional  provision  respecting  property  qualification. 
1028.  Certain  public  officers  disqualified. 

1030.  Persons  entitled  to  claim  exemption  from  service. 

1031.  Evidence  of  exemption  in  certain  cases. 

1032.  When  Juror  to  be  discharged  from  serving. 

1033.  When  juror  to  be  excused  from  serving. 

1034.  Application    of    this    article,    as    respects    New-York    and    King* 

counties. 

II  1027-1034.  [Repealed  by  L.  1900,  ch.  35.  See  Consoli- 
dated Laws.  tit.  Judiciary  Law.  ||  502,  503,  544,  546-548,  550, 
500,  600,  680,  687.] 
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article:  second. 

If  ode  of  selecting,  drawing,  and  procuring  the  attendance  of  trial 

jurors,  in  ordinary  cases. 

Sec.  1035.  Certain  town  officers  to  make  lists  of  trial  jurors. 

1036.  Names  of  jurors  to  be  taken  from  assessment-rolL 

1037.  Duplicate  jury  lists  to  be  made  and  filed. 

1038.  County  clerk  to  make  and  deposit  ballots. 

1039.  County  clerk  to  destroy  old  ballots. 

1040.  Jurors  so  returned   to  serve  for   three  years. 

1041.  Wards  of   certain   cities    to   be   considered   towns.     Rule   in   other 

cities. 

1042.  When  and  how  many  jurors,   for  courts  of  record,    to  be  drawn. 

1043.  Notice  of  drawing;. 

1044.  Sheriff  and  county  judge  to  attend  drawing. 

1045.  Sheriff  or  county  Judge,  not  appearing,  to  be  again  notified,  etc. 

1046.  Certain  officers  required  to  be  present  at  drawing. 

1047.  Mode  of  drawing  jurors;   minute  of  drawing;   list  to  be  delivered 

to  sheriff. 

1048.  Sheriff  to  notify  jurors  and  make  return. 

1049.  Applicants  to  be  furnished  with  copies  of  Jury  lists. 

1050.  Names  of  jurors  who  have  served,   to  be  kept  In  separate  box. 

1051.  Jurors  to  be  drawn   from   that  box,   when   first  box  is  exhausted. 

1052.  A  third  jury  box  to  be  kept. 

1053.  When   old    ballots    therein    to   be   destroyed    and    new   ballots   de- 

posited. 

1054.  Jurors,  when  to  be  drawn  from  third  box. 

1055.  Application  of  certain   provisions  to  trial  jurors. 

1056.  Justice   of   supreme    court,    or   county    Judge,    may    order   drawing 

of  additional   jurors. 

1057.  Proceedings   upon   such   order. 

1058.  For  what  courts,  and  by  whom,  additional  jurors  may  be  ordered. 

1059.  How  such  additional  jurors  drawn  and  notified. 

1060.  Power  of  county  judge,   as  to  attendance  of  Jurors. 

1061.  Powers  of  deputy  county  clerk,  under  this  article. 

1062.  This  article  not  npplicable  to  New  York  and  Kings  *  counties. 

if  103S-1040.  TRepealed  by  L.  1909,  eh.  35.  See  Consoli- 
dated Laws,  tit.  Judiciary  Law,  §§  500,  501,  505,  50G,  508-512.] 

|  1041.  [Repealed  by  L.  1909,  chs.  35  and  6G.  See  Con- 
solidated Laws,  tit.  Judiciary  Law,  §  507.  See  also  Code  of 
Criminal  Procedure,  fi  229.] 

||  1042-1064.  [Repealed  by  L.  1909,  ch.  35.  See  Consoli- 
dated Laws,  tit.  Judiciary  Law,  §§26,  513-526,  528,  536,  543, 
545.] 

|  1O05.  [Am'd,  1909.]  Application  of  certain  provisions 
to  trial  Jmrora. 

The  provisions  of  title  five  of  this  chapter  apply  to  each  per- 
son notified  by  the  sheriff  as  provided  by  section  five  hundred 
and  thirty-seven  of  the  judiciary  law. 

Am'd  by  L.  1009,  chs.  69  and  240,  f  84.    Also  partly  repealed  by  L.  1900. 
ch.   35.    See  Consolidated   Laws    tit.   Judiciary   Law,    §   537.    See  uote   53  of 
of  Board  of  Statutory  Consolidation  at  end  of  code. 


||  1006-1062.  [Repealed  by  L.  1900,  ch.  35.  See  Consoli- 
dated Laws,  tit.  Judiciary  Law,  §§  513,  527-532,  535,  538,  539, 
542,  543,  545,  565,  590,  680.] 

2S5 


1063-65  STRUCK  JUKI'.  c  .10,  t.  8.  a.  3 

ARTICLE   THIRD. 

Mode  of  striking  and  procuring  a  special  jury,  and  of  procuring 

a  foreign  jury. 

See.  1068.  What  courts  may  order  a  special  jury  to  be  struck. 

1064.  Party  obtaining  order  to  give  eight  days'   notice. 

1065.  Mode  of  striking  jury. 

1066.  Jurors  so  drawn  to  be  notified  to  attend. 

1067.  Jury  to  be  formed  as  in  other  cases. 

1068.  Provision  where  clerk  or  commissioner  of  jurors  is  interested. 

1069.  Party  applying  for  special  jury  to  pay  expenses. 

1070.  Copy  of  order  for  foreign  jury  to  be  delivered  to  Bherlff. 

1071.  Mode  of  obtaining  a  foreign  jury. 

|  1063.  [Am'd,  1895.]  What  courts  may  order  a  special 
jary  to  b©  struck:. 

Where  it  appears  to  the  court,  that  a  fair  and  impartial  trial 
of  an  issue  of  fact,  triable  by  a  jury,  joined  in  an  action,  pending 
in  the  supreme  court,  cannot  be  had  without  a  struck  jury,  or 
that  the  importance  or  intricacy  of  the  case  requires  such  a  jury, 
the  court  must  make  an  order,  upon  notice,  directing  a  special 
jury  to  be  struck,  for  the  trial  of  the  issue.  The  order  muse 
specify  the  term,  and  it  may  specify  a  particular  day  in  the 
term,  when  the  jurors  must  attend. 

2  R.  S.  418,  5  46  (2  Edm.  436),  as  am'd  by  L.  1857,  ch.  530,  further 
am'd;   L.   1896,  ch.  046. 

f  1064.  [Am'd,  1895.]  Party  obtaining  order  to  sjrlve 
elsjrht  days'  notice. 

Unless  the  order  specifies,  or  directs  the  officer,  who  is  to 
strike  the  jury,  to  fix  a  time  for  the  parties  to  attend,  the  party 
obtaining  it  must  give  at  least  eight  days'  notice  of  the  time 
when  he  will  attend,  before  the  clerk  of  the  county  in  which  the 
action  is  triable,  or,  if  it  is  triable  in  the  city  and  county  of  New- 
York,  or  the  county  of  Kings,  before  the  commissioner  of  jurors, 
for  the  purpose  of  having  the  jury  struck. 

L.   1806,  ch.  946. 

I  1065.    [Am'd,  1877.]     Mode  of  strilcins;  jury* 

At  the  time  appointed,  the  clerk,  or,  in  his  absence,  the  deputy- 
clerk,  or  the  commissioner,  as  the  case  requires,  must  attend  at 
his  office,  with  the  original  lists  or  books,  filed  or  kept  in  his  office, 
as  required  by  law,  containing  the  names  of  the  persons  who  are 
then  liable  to  serve  as  trial  jurors;  and,  in  the  presence  of  the 
parties,  or  their  attorneys  or  counsel,  must  strike  a  trial  Jury, 
as  follows: 

1.  The  clerk,  deputy-clerk,  or  commissioner,  must  'select  from 
th«-  lists  or  books,  the  names  of  forty-eight  persons,  whom  he 
deems  most  indifferent  between  the  parties,  and  best  qualified 
to  try  the  issue;  and  must  make  and  certify  a  list  of  those 
names. 

2.  The  party,  on  whose  application  the  special  jury  was  directed 
to  be  struck,  or  his  attorney  or  counsel,  may  then  first  strike 
from  the  list  one  name;  the  adverse  party  or  his  attorney  or 
counsel  may  then  strike  therefrom  one  name;  and  so  alternately, 
until  each  party  has  stricken  out  twelve  names. 

3.  If  either  narty  fails  to  attend,  at  the  time  and  place  of 
striking  the  jury,  or  neglects  to  strike  out  a  name,  the  clerk, 
depnty-clerk,  or  commissioner,  must  strike  for  him. 
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4.  The  clerk,  deputy-clerk,  or  commissioner,  must  thereupon 
make  out  a  list  of  the  names  of  the  twenty-four  persons  not 
stricken  out,  and  must  certify  that  it  is  a  correct  list  of  the  per- 
sons drawn  to  serve  as  jurors,  pursuant  to  the  order  of  the  court. 
He  must  immediately  deliver  the  list  so  certified,  and  a  certified 
copy  of  the  order,  to  the  sheriff  of  the  county.  If  the  list,  from 
any  ward  or  town,  cannot  bo  found,  the  clerk  must  make  a  new 
list  from  the  ballots  then  in  use  for  jurors  for  that  ward  or 
town,  and  must  use  that  list,  upon  striking  the  jury,  in  place  of 
the  original  list. 

2  11.  S.  418,  S  48,  as  am'd  by  L.  1870,  cb.  69. 

$  1000.    Jurors  so  drawn  to  be  notified  to  attend. 

The  sheriff  must  notify  the  persons  whose  names  are  contained 
in  the  list:  and  must  return  the  names  of  those  notified,  to  the 
term,  at  which  they  are  required  to  attend,  as  prescribed  by  law 
for  notifying  and  returning  ordinary  trial  jurors. 

Id.,  |  40.    See  L.  1858,  ch.  322.  |  36,  aa  modified  by  L.  1873,  cb.  166,  |  1. 


§  1067.  [Am'd,  1895.]  Jury  to  be  formed  «■  In  otner 
eases. 

From  the  persons  so  notified  and  attending,  a  jury  must  be 
formed  for  the  trial,  and  the  issue  must  be  tried,  as  prescribed  in 
this  chapter  wifh  respect  to  an  ordinary  jury  trial.  The  court 
has  th«*  same  power  to  excuse  or  discharge  a  juror,  and  to  cause 
additional  jurors  to  be  drawn,  or  talesmen  to  attend  as  upon  an 
ordinary  jury  trial.  But  the  court  may,  in  its  discretion,  set 
aside  an  additional  juror  so  drawn,  or  a  talesman,  upon  the  ob- 
jection of  either  party,  without  a  formal  challenge,  Dut  neither 
party  shall  have  more  than  two  peremptory  challenges. 

L.  1S95,  cb.  946. 

S  1068.  [Am'd,  1884.]  Provision  'where  cleric  or  com- 
missioner of  jurors  is  interested. 

If  it  appears  to  the  court,  to  which  an  application  for  a  special 
jury  U  made,  that  the  clerk,  or  the  commissioner  of  jurors,  as 
tho  ease  may  be,  is  interested  in  the  action;  or  is  related  to 
either  of  the  parties;  or  is  not  indifferent  between  them;  the 
court  must  appoint  two  disinterested  persons  to  strike  the  jury; 
and  the  court  may,  In  its  discretion,  in  any  case  appoint  two  sucli 
persons  to  strike  such  jury.  The  persons  so  appointed  possess, 
for  the  purposes  of  the  action,  all  the  powrers  conferred,  by  this 
article,  upon  the  clerk,  or  the  commissioner  of  jurors. 

Id.,  f  51;  L.  1884,  cb.  460. 

|  1060.    Party  applying:  for  apodal  Jury  to  pay  expense*. 

The  expense  of  striking  a  special  jury  must  be  paid  by  the 
party  applying  for  it,  and  shall  not  be  taxed  in  the  costs  of  the 
action. 

id.,  {  52. 

§  lOTO.  Copy  of  order  for  foreign  Jury  to  be  delivered 
to  sheriff. 

Where  an  order  for  a  trial  by  a  foreign  jury  is  made,  a  certi- 
fied copy  thereof  must  be  delivered  to  the  sheriff  of  the  county, 
from  which  it  is  to  be  drawn;  \.ho  must  give  notice  thereof  to 
the  clerk  of  that  county,  and  also,  in  the  city  and  county  of  New- 
York,  or  the  county  of  Kings,  to  the  commissioner  of  jurors,  at 
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least  twenty  days  before  the  first  day  of  the  term,  at  which  the 
foreign  jury  is  required  to  attend. 

2  B.  S.  410,  !  10  (2  Edm.  427). 

§  1071.    Mode  of  obtaining  a-  forefgrn  Jury. 

The  clerk,  or,  in  the  county  of  Kings,  the  commissioner,  to 
whom  the  notice  is  given,  must  draw  the  names  of  twenty-four 
persons,  in  the  same  manner,  and  in  presence  of  the  same  officers, 
as  prescribed  by  law,  with  respect  to  ordinary  trial  jurors;  except 
that  notice  of  the  drawing  need  not  be  published,  a  certified 
list  of  the  names  drawn  must  be  delivered  to  the  sheriff,  who 
must  notify  each  person  drawn,  and  make  a  return,  as  in  an 
Drdinary  case. 
Id..  |  11. 
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article:  fourth. 

Penalties  for  non-attendance. 

Sec.  1072.  Fine  to  be  imposed  for  non-attendance. 

1073.  Order  to  show  cause,  when  Juror  was  not  personally  notified. 

1074.  Id.;  If  default  was  at  trial  term. 

1075.  Duty  of  clerk  and  sheriff. 

1076.  Proceedings  upon  return  of  such  order. 

1077.  When  proceedings  to  cease. 

1078.  This  article  not  applicable  to  New- York  and  Kings  counties. 

H  1072-1078.  [Repealed   by    L.    1009.    ch.    35.     See    Consott 
dated  Laws,  tit.  Judiciary  Law,  §§  551-558,  590,  680.] 
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TITLE  IV. 

Trial  jurors  in  New-York  and  Kings  counties;  mode  of  se- 
lecting them,  and  of  procuring  their  attendance. 

Article  1.  Provisions  relating  to  trial  Jurors  in  the  city  and  county  of  New- 
York. 
2.  Provisions  relating  to  trial  Jurors  In  the  county  of  Kings. 

ARTICLE  FIRST. 

Provisions  relating  to  trial  jurors  in  the  dtp  and  county  of  Neu> 

York. 

Sec.  1070.  Qualifications  of  trial  jurors. 
1060.  who   deemed  a  resident. 

1081.  Persons  exempt  from  service. 

1082.  Evidence  of  right  to  exemption  In  certain  cases. 

1063.  Military  officers   lequired   to  certify   to   commissioner  persons  per- 
forming  full  military   duty. 

1084.  Jury  year;  length  of  Jury  service  required  and  allowed. 

1085.  When  court  may  temporarily  excuse  juror  from  attendance. 

1086.  In  other  cases,  juror  to  be  excused  only  ou  showing  certain  facts. 

1087.  Juror  applying  to  court  to  be  excused  must  produce  notice,  etc. 

1088.  Service  in  a  court  not  of  record;  when  an  excuse. 

1089.  Clerk  of  court  to  certify  to  commissioner  as  to  attendance,  excuses. 

fines,  etc.,  of  jurors. 

1090.  Commissioner  of  Jurors  to  select   trial  jurors;  his  general   powers. 

1091.  Commissioner    may   appoint   assistants,    etc.;    who   may    administer 

oaths. 

1092.  All  public  officers  required  to  aid  the  commissioner. 

1093.  Expenses  of   commissioner's  office;    how   paid. 

1094.  List  of  jurors  to  be  prepared,   etc.;  commissioner  to  decide  as  to 

exemptions. 

1096.  Persons  may  be  required  to  testify  as  to  juror's  liability  to  serve. 
.       Penalty  for  disobedience. 

.  1090.  Commissioner  to  return  lists  to  county  clerk;  correction  of  lists. 

1097.  Old    ballots   to    be   destroyed    and    new    ballots    deposited;    supple- 

mental lists;   new  ballots  therefor. 

1098.  Number  of  jurors  to  be  drawn  for  each  term  of  court  of  record. 

1099.  When  jurors  to  be  drawn;   what  olficers  to  attend  Jury. 

1100.  Notice  of  drawing. 

1101.  Proceedings  if  officers  do  not  appear. 

1102.  When  jury  to  be  drawn  on  adjourned  day. 
1108.  Mode  of  drawing;  minute;  lists. 

1104.  Id.;  where  term  consists  of  two  or  more  parts. 

1105.  Commissioner  may  issue  notice  to  jurors  drawn. 

1106.  Sheriff  to  notify  jurors  and  make  return. 

1107.  Clerk  of  court  to  certify  as   to  mode  of  service. 

1108.  Court  may  order  new  panel  to  be  drawn  during  term. 

1109.  Court  of  record   to  fine  juror  for  non-attendance;    power  to  remit 

fine. 

1110.  Juror  may  also  be  arrested  and  compelled  to  serve. 

1111.  Jurors    for    district    courts;    how    selected:    punishment    for    non- 

attendance;  clerk's  duty;  penalty  for  neglect. 

1112.  Sheriff's  Jury:   how   selected,    etc. 

1113.  Remitting  and  enforcing  jury  fines. 
1114-1116.   [  Repealed.  1 

1117.  Uncollected  fines,   enforcement  of. 

1118.  Commissioner  to  receive  fines;   accounts  of. 

1119.  Corporation  counsel  to  prosecute,   etc. 

1120.  Penalty,  for  physician  giving  false  certificate. 

1121.  Persons  required  to  furnish  information:  penalty  for  refusal,  etc. 

1122.  Punishment  for  bribery  of  officer,  etc.,  by  Juror  drawn. 

1123.  Id.;    for   officer   accepting   bribes,   etc. 

1124.  Id.:  for  concealing  offer  to  take  bribe,  etc. 

1125.  False  swearing;  when  perjury. 

if  1079-1113.  [Repealed  by  L.  1000,  eh.  35.  Sec  Consolidated 
Laws,  tit.  Jndiciary  Law,  §*  540,  501-505.  507-500,  001-059. 
Section  1003  is  omitted  because  superseded  by  L.  1001,  eh.  (502, 
§  1.  Section  1111  is  omitted  because  covered  by  Municipal 
Court  Act  (L.  1002,  ch.  580,  §  233).  7 
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5  1114.  [Repealed,   ch.  343,   L.   1889.] 

i  ins.  [Repealed,  ch.  343,   L.   1889.] 

I  me,  [Repealed,  ch.   343,   L.  1889.] 

H  1117-1110.   [Repealed    by    L.    1909,    ch.    35.     See    Consoli- 
dated Laws*   tit.  Judiciary  Law,   §§  660-667.] 

S  liao.   [Repealed    by    L.    1909,    ch.    88.     See    Penal    Law, 
§    1232.] 

S  1121.  [Repealed    by    L.    1909,     ch.    35.     See    Consolidated 
Laws,  tit.  Judiciary  Law,  §  596.] 

ff  11*2-1125.  [Repealed  by  L.  1909,  ch.  88.    See  Penal  Law. 
S§  1233,  1235.] 
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,g  1120-11(12         JUROES  IN  KINGS  COUNTY. 


Provision*  relating  to  trial  juror*  in  the  county  qf  King*. 
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HIT.  when  Hen  discharged. 

II9S.  ConimlMlgner.  etc  .  corruptly  omitting  nuns,  la  faUtf  of  t •lonj. 

1139.  CommlnLoEfr,i  other  wUfnl  neglect.  •  mUd«nn*ooc, 

11*0.  (llilng  ft lie  Inform atlon.  or  lappnuliu  BOtloe,  ■  ]-■-*- 

lid.  Penalty  fur  phyeiciaa  giilng  Mm  oertlBcate. 

lis.  CommlMlanei"  to  report  andpij  over  moMy. 

II  llzo-iiST.  [Repealed  by  L.  lflOB.  eh.  35.  Bee  Consolidated 
Uws.  lit.  Judiciary  Law,  Kg  28.  681-388,  886-736.  Section  1184 
in  omitted  because  superseded  by  L.  1902.  ch.  564,  1  6.) 
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TITLE  V. 
Trial  by  jury. 


Article  1.  Formation  of  the  jury. 

2.  The  verdict. 

ARTICLES   FIRST. 

Formation  of  the  jury. 

See.  1168.  Clerk  to  prepare  ballots  of  Jurors  for  trial. 
1164.  Clerk   to   draw   ballots. 

1166.  Mode  of  drawing  ballots. 

1168.  Persons  drawn,  etc.,  to  form  the  jury. 

1167.  Ballots  drawn,   when  to  be  deposited  In  a  second  box. 

1168.  Id.;  when  to  be  returned  to  the  first  box. 

1169.  Ballots  of  absentees,  etc.,  to  be  returned  to  first  box. 

1170.  New  Jury  may  be  drawn  while  first  is  empanelled. 

1171.  When  talesmen  to  be  procured,  or  Jurors  drawn  from  third  bar 

1172.  When  talesmen  to  be  procured.  • 

117S.  If  sheriff  Is  a  party,  court  may  appoint  a  person  to  act  for  him. 

1174.  Duty  of  sheriff  and  of  talesmen.* 

1175.  Jury  competent,  although  containing  only  part  or  none  of  original 

paneL 

1176.  Peremptory  challenges  In  a  civil  action. 

1177*  No  challenge  allowed  because  officer  drawing  Is  a  party,   etc 

1178.  No  challenge  allowed  because  officer  notifying  Is  a  party,  etc 

1179.  Challenges  in  penal  actions. 

1180.  Challenges  how  tried.    Exceptions  to  and  review  of  the  determina- 

tion of  the  court,  in  reference  thereto. 

|  116)8.  Clerk  to  prepare  ballots  of  Jurors  for  trial. 

At  the  opening  of  a  term  of  a  court  of  record  at  which  issues 
of  fact  are  to  be  tried  by  jury,  the  clerk  must  cause  ballots,  uni- 
form, as  nearly  as  may  be,  in  appearance,  to  be  prepared,  by 
writing  the  name  of  each  person,  returned  to  the  term  as  a  trial 
juror,  with  his  proper  additions,  on  a  separate  piece  of  paper. 
He  must  roll  up  or  fold  each  ballot,  in  the  same  manner,  as 
nearly  as  may  be,  so  as  to  resemble  the  others,  and  so  that  the 
name  is  not  visible.  The  ballots  must  be  deposited  in  a  sufficient! 
box.  from  which  they  must  be  drawn,  as  prescribed  in  this 
article. 
2  B.  8.  480,  §  69  <2  Bdm.  488). 


|  1164.  Cleric    to    draw    ballots. 

When  an  issue  of  fact,  to  be  tried  by  a  jury,  is  brought  to 
trial,  the  clerk,  under  the  direction  of  the  court,  must  openly 
draw,  out  of  the  box,  as  many  of  the  ballots,  one  after  another, 
as  are  sufficient  to,  form  a  jury. 

M.t  |69. 


|  116S.  Mode  of  drawing;  ballots. 

Before  the  first  ballot  is  drawn,  the  box  must  be  closed  and 
well  shaken,  so  as  thoroughly  to  mix  the  ballots;  and  the  clerk 
moat  draw  each  ballot,  without  seeing  the  name  written  on  any 
of  them,  through  an  aperture,  made  in  the  lid  of  the  box,  large 
enough  only  to  admit,  his  hand  conveniently. 
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$  1166.  [Am'd,  1883.]  Perilous  drawn,  etc.,  to  form  the 
fnrj-. 

The  first  twelve  persons  who  appear,  as  their  names  are  drawn 
and  called,  and  are  approved  as  indifferent  between  the  parties, 
and  not  discharged  or  excused,  must  be  sworn,  and  constitute 
the  jury  to  try  the  issue.  Persons  shall  be  disqualified  from  sit- 
ting as  jurors  if  related  by  consanguinity  or  affinity  to  a  party 
to  the  issue  in  the  same  cases  in  which  judges  are  disqualified. 
The  party  related  to  the  juror  must  raise  the  objection  before 
the  case  is  opened;  but  any  other  party  to  the  issue  may  raise 
the  objection  within  six  months  from  the  date  of  verdict. 

2  R.  S.  420,  §  61;  L.  1883,  ch.  234. 

§  1167.  Ballot*  drawn,  when  to  be  deposited  In  a  second 
box. 

The  ballots,  containing  the  names  of  the  jurors  so  sworn,  must 
be  then  deposited  in  another  box,  and  there  .kept,  apart  from  the 
other  ballots,  until  that  jury  is  discharged. 
Id.,  S  62.  ";'•   . 

§   1168.   Id.  j   when   to   be 'returned    to  the    first    box. 

After  that  jury  is  discharged,  the  ballots  containing  their 
names  must  be  again  rolled  up  or  folded,  as  prescribed  in  section 
1163  of  this  act,  and  returned  to  the  box  from  which  they  were 
first  taken;  and  the  same  course  must  be  pursued,  as  often  as  an 
issue  is  brought  to  trial  by  a  jury. 

Id.,  S  63. 

f  1169.  Ballots  of  Absentees,  etc.,  to  be  returned  to  first 
box. 

The  ballot,  containing  the  name  of  a  juror,  who  is  absent,  when 
his  name  is  drawn  or  called,  or  is  set  aside,  or  excused  from 
serving  on  that  trial,  must  be  again  rolled  up  or  folded,  in  the 
same  manner  as  before,  and  returned  to  the  box,  containing  the 
nndrawn  ballots,  as  soon  as  the  jury  is  sworn. 

Id.,  ft  67. 

§  1170.  New  Jury  may  be  drawn  while  first  Is  empanel- 
led. 

If  an  issue  is  brought  to  trial  by  a  jury,  while  a  jury  is  em- 
panelled in  another  cause,  at  the  same  term,  and  not  then  dis- 
charged, the  court  may  order  a  jury,  for  the  trial-  of  that  issue,  to 
be  drawn,  out  of  the  box  containing  the  ballots  then  undrawn: 
but,  in  any  other  case,  the  ballots,  containing  the  names  of  all 
the  trial  jurors,  returned  at,  and  attending  the  term,  must  be 
placed  together  in  the  same  box,  before  a  jury  is  drawn  there- 
from. Y 
la.,  i  «4. 

§  1171.  TAni'd,  1879,  lOOO.]  When  talesmen  to  be  pro- 
cured, or  Jurors   drawn   from   third    box. 

If  a  sufficient  number  of  jurors,  duly  drawn  and  notified,  do  not 
attend,  or  cannot  be  obtained  to  form  a  trial  jury,  the  court 
may,  in  any  county  except  Westchester,  direct  the  sheriff  to  re- 
quire the  attendance  of  such  a  number  of  talesmen,  from  the 
bystanders,  or  from  the  county  at  large,  qualified  to  serve  as 
trial  jurors,  as  it  deems  sufficient  for  the  purpose.  In  West- 
chester county,  the  court  must  direct  the  sheriff  to  draw  a  suffi- 
cient number  of  ballots  from  the  first  l>ox,  specified  in  section 
five  hundred  and  eight  of  the  judiciary  law;  if  there  is   not  a 
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sufficient  Dumber  of  ballots  remaining  therein,  to  draw  the  resi- 
due from  the  second  box,  specified  in  section  five  hundred  and 
twenty-three  of  the  judiciary  law.  In  any  other  county,  except 
New  York  and  Kiugs,  it  may,  in  its  discretion,  instead  of  direct- 
ing him  to  require  talesmen  to  attend,  direct  him  to  draw  a  stitii- 
rieut  number  of  ballots  from  the  third  box,  specified  in  section 
live  hundred  and  twenty-four  of  the  judiciary  law.  In  either  case, 
the  sheriff  must  notify  the  persons  thus  drawn  to  attend  forth- 
with, or  upon  a  day  fixed  by  the  court.  If,  for  any  reason,  a 
sufficient  number  of  jurors  to  try  the  issue  is  not  obtained,  from 
tiu*  persons  notified,  under  an  order  made  as  prescribed  in  this 
section,  the  court  may  make  another  order,  or  successive  orders, 
until  a  sufficient  number  is  obtained;  and  in  making  each  order, 
♦he  court  may  exercise  the  same  discretion,  as  in  making  the 
first  order. 

2  It.  S.  520.  8  54.  am'd.  Am'd  by  L.  1000,  ch.  05.  |  3.  8ee  not*  54 
of  uotif*  of  Board  of  Statutory  Consolidation  at  end  of  code. 

^^  # 

S   1172.   When    talesmen     to    be    procured. 

In  any  county,  except  New- York,  Kings,  or  Westchester,  the 
court  may  also  direct  the  sheriff  to  require  the  attendance  of  such 
a  number  of  qualified  talesmen,  for  the  trial  of  an  issue  of  fact, 
as  it  deems  sufficient,  where,  by  reason  of  one  or  more  juries 
being  empanelled,  or  for  any  other  reason,  no  ballot  remains  un- 
drawn; or  where,  in  consequence  of  jurors  being  set  aside,  a 
juror  cannot  lie  obtained,  for  the  trial  ol  that  issue,  from  the 
list  of  those  returned. 

Part  of  Id.,  |  65. 

9  1173.  If  Nheriff  la  a  party,  court  may  appoint  a 
person    to   act    for   hint. 

If,  in  a  case  specified  in  the  last  two  sections,  the  sheriff  is  a 
party  to  the  issue,  the  court  must  appoint  a 'disinterested  person, 
to  act  in  place  of  the  sheriff.  For  that  purpose,  the  person  so 
appointed  possesses  all  the  powers,  and  is  subject  to  all  the 
duties  and  liabilities  of  the  sheriff,  with  respect  to  the  matters 
specified  in  those  sections. 

Part  of  Ha  me  section,   am'd. 

|   1174.    [Am'd,  1SJOO.]      Dnty  of  sheriff  and  of  talenmen. 

The  sheriff,  or  person  appointed  by  the  court,  must  notify  the 
requisite  number  of  persons  to  attend,  and  make  return  thereof, 
as  prescribed  in  section  five  hundred  and  thirty-six  of  the  ju- 
diciary law;  except  that  each  person  must  be  required  to  attend 
forthwith.  Each  person  so  notified  must  attend  forthwith,  and, 
unless  excused  by  the  court  or  set  aside,  must  serve  as  a  juror 
upon  the  trial.  For  a  neglect  or  refusal  so  to  do,  he  may  be 
fined,  in  the  same  manner  as  a  trial  juror,  regularly  drawn  and 
notified,  as  prescribed  in  the  judiciary  law;  and  he  is  subject  to 
the  same  exceptions  and  challenges,  as  any  other  trial  juror. 

M-.  f  55.  Am'd  by  L.  1909.  oh.  G.%.  §  3.  See  note  35  of  notes  of  Board 
of   Statutory   Connolldajion    at    end    of   code. 

5  1175.  [Am'd,  1&77.]  Jnry  competent,  although  con- 
taining  only   part   or   none   of  original   panel. 

It  is  not  a  valid  objection  to  a  jury,  procured  as  prescribed 
in  the  last  four  sections,  that  it  contains  none  of  the  jurors  orig- 
inally returned  to  the  term,  or  is  only  nartially  composed  ~t 
such  jurors. 

»r  of  Id..    I   65.   extended. 
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1  1170.  [Am'd,  1894.]  Peremptory  challenge*  in  a  civil 
action. 

Upon  the  trial  of  an  issue  of  fact,  joined  in  a  civil  action  in  a  court 
of  record,  each  party  may  peremptorily  challenge  not  more  than  six 
and  in  a  court  not  of  record  each  party  may  peremptorily  challenge 
not  more  than  three  of  the  persons  drawn  as  jurors  for  the  trial. 

L.  1884,  ch.  434. 

|  1177.  No  challenge  allowed  because  officer  drawing 
is  a  party,  etc. 

It  is  not  a  good  cause  of  challenge,  to  the  panel  or  array  of 
trial  jurors,  in  an  action  in  a  court  of  record,  that  the  officer 
who  drew  them  is  a  party  to,  or  interested  in  the  action,  or  coun- 
sel or  attorney  for,  or  related  to,  a  party 

2  H.  S.  420.  &  56  (2  Edm.  437). 

|  1178.  No  challenge  allowed  because  officer  notifying 
is  a  part}',  etc. 

It  is  not  a  good  cause  of  challenge  to  the  panel  or  array  of  trial 
jurors,  in*an  action  in  a  court  of  record,  that  they  were  notified 
to  attend  by  an  officer,  who  is  a  party  to,  or  interested  in,  the 
action,  or  related  to  a  party;  unless  it  is  alleged  in  the  challenge, 
and  is  established,  that  one  or  more  of  the  purors  drawn  were 
not  notified,  and  that  the  omission  was  intentional. 

id.,  |  57. 

|  1179.  [Am'd,  1903.]    Challenges  in  penal  actions. 

In  an  action,  in  a  court  of  record,  or  not  of  record,  wherein  a 
city,  town  or  county  is  a  party,  it  is  not  a  good  cause  of  chal- 
lenge to  a  trial  juror,  or  to  an  officer  who  notified  the  trial 
jurors,  that  the  juror  or  the  officer  is  a  resident  of,  or  liable  to  pay 
taxes,  in  the  city,  town  or  county,  which  is  a  party  to  such  action. 

Id..  I  58.  See,  also.  2  R.  S.  551,  I  2  (2  Edm.  571) ;  L.  1903,  ch.  294.  In 
effect  Sept.  1.   1903. 

|  1180.  [Am'd,  1877,  1901,  1911.]  Challenges  bow  tried. 
Exceptions  to  and  review  of  the  determination  of  the 
court,   in   reference   thereto. 

An  objection  to  the  qualifications  of  a  juror  is  available  only 
upon  a  challenge.  A  challenge  of  a  juror,  or  a  challenge  to  the 
panel  or  array  of  jurors,  must  be  tried  and  determined  by  the 
court  only.  Either  party  may  except  to  the  determination,  and 
it  may  be  reviewed,  upon  a  question  of  fact,  or  a  question  of  law, 
or  both,  as  where  an  issue  of  fact  presented  by  the  pleadings  is 
tried  by  the  court;  except  that  where  one  or  more  exceptions  are 
taken  to  the  rulings  of  the  court,  made  after  the  jury  is  em- 
panelled, an  exception  to  the  determination  of  a  challenge  must 
be  heard  at  the  same  time;  and  the  case  must  contain  the  matters 
necessary  to  present  it,  upon  the  facts,  or  the  law,  or  both.  The 
fact  that  a  juror  is  in  the  employ  of  a  party  to  the  action;  or,  if 
a  party  to  the  action  is  a  corporation,  that  he  is  an  employee 
thereof  or  a  shareholder  or  a  stockholder  therein;  or  in  actions 
for  damages  for  injuries  to  person  or  property,  that  he  is  a 
shareholder,  stockholder,  director,  officer  or  employee,  or  in  any 
manner  interested,  in  any  insurance  company  issuing  policies  for 
protection  against  liability  for  damages  for  fnjury  to  person  or 
property,  shall  constitute  a  good  ground  for  a  challenge  to  the 
favor  as  to  such  juror. 

L.  1873,  cb.  427,  f  1  (9  Bdm.  600),  am'd.  See  |  992;  L.  1901,  ch.  243; 
L.    1911,    ch.    208,    Id   effect   Sept.    1,    1911. 
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ARTICLE    SECOND. 

The  verdict. 

Sec.  J 181.  Discharge  of  Jury  failing  to  agree. 

1182.  Plaintiff  cannot  submit  to  nonsuit  after  jury  retires. 

1183.  In  an  action  to  recover  money,  jury  to  assess  damages. 

1184.  How  double,  treble,  or  Increased  damages,  found  and  awarded. 

1185.  When  verdict  to  be  taken,  subject  to  the  opinion  of  the  court. 

1186.  General  and  special  verdict  defined. 

1187.  General  or  special   verdict,    when   rendered;    special  finding  wit* 

general  verdict. 

1188.  Special  finding  controls  general  verdict. 

1189.  Entry  of  vet  diet;  subsequent  proceedings. 

|  1181.  Discharge   of  jury   falling:  to    agrree. 

Where  a  jury  is  empanelled  to  try  an  issue,  to  make  an  inquiry, 
or  to  assess  damages,  in  an  action  in  a  court  of  record,  or  not  of 
record,  or  in  a  special  proceeding  before  an  officer,  if  the  jurors 
cannot  agree,  after  being  kept  together,  for  such  a  time  as  is 
deemed  reasonable,  by  the  court  before  which,  or  the  officer 
before  whom,  they  were  empanelled  the  court  or  officer  may  dis- 
charge them,  and  issue  a  precept  for  a  new  jury,  or  order  another 
jury  to  be  drawn,  as  the  case  requires;  and  the  same  proceedings 
must  be  had  before  the  new  jury,  as  if  it  was  the  jury  first  em- 
panelled. 

2  R.    S.   564,   }  26  (2  Edm.  676). 

{  1182.  Plaintiff  cannot  submit  to  nonsuit  After  jnry 
retires. 

It  is  not  necessary,  in  an  action  in  a  court  of  record,  to  call 
the  plaintiff,  when  the  jurors  are  about  to  deliver  their  verdict; 
and  the  plaintiff,  in  such  an  action,  cannot  submit  to  a  nonsuit, 
after  the  cause  has  been  committed  to  the  jury,  to  consider  the 
verdict. 

|   1183.    In     notion     to     recover     money,     Jnry     to    assess 


In  an  action  to  recover  a  sum  of  money  only,  if  a  verdict  is 
found,  either  in  favor  of  the  plaintiff,  or  in  favor  of  a  defendant, 
who  has  set  up  a  counterclaim  for  a  sum  of  money,  the  jury 
must  assess  the  amount  of  damages.  The  jury  may  also,  under 
the  direction  of  the  court,  assess  the  amount  of  the  damages, 
where  the  court  directs  judgment  for  the  plaintiff,  on  the  plead- 
ings. 

Co.  Proo..  part  of  |  263.    The  remainder  of  that  section  Is  covered  by  §§  603 
and  504.   ante. 

§  1184.   Row  double,  treble,  or  increased  damages,  found 


Where  double,  treble,  or  other  increased  damages  are  given  by 
statute,  single  damages  only  are  to  be  found  by  the  jury;  except 
in  a  case  where  the  statute  prescribes  a  different  rule.  The  sum 
so  found  must  be  increased  by  the  court,  and  judgment  rendered 
accordingly. 

Embodies  the  role  in  8  Johns.  648,  and  25  Wend.  420. 
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g  1185.   [Am'd,  1879.]    Wben  verdict  to  be  taken,  subject 
to  the  opinion  of  the  court. 

Where  upon  the  trial  of  an  issue  by  a  jury,  the  case  presents 
only  questions  "t  law,  the  judge  may  direct  the  jury  to  render 
a  verdict  •ttoject  to  the  opinion  of  the  court.  Notwithstanding 
that  Bn«i*  a  verdict  has  been  rendered,  the  judge  holding  the  trial 
ter««  may,  at  the  same  term,  set  aside  the  verdict,  and  direct 
judgment  to  be  entered  for  either  party,  with  like  effect  and 
like  manner,  as  if  such  a  direction  had  been  given  at  the  trial. 
An  exception  to  such  a  direction  may  be  taken  as  prescribed  in 
section  nine  hundred  and  ninety-four  of  this  act. 

Co.  Proc.,  part  of  8  266,  am'd.     Set  ft  1284,  post. 

9  1186.  General  and  special  verdict  defined. 

A  general  verdict  is. one,  by  which  the  jury  pronounces,  gener- 
ally, upon  all  or  any  of  the  issues,  in  favor  either  of  the  plaintiff 
or  of  the  defendant.  A  special  verdict  is  one,  by  which  the 
jury  finds  the  facts  only,  leaving  the  court  to  determine,  which 
party  is  entitled  to  judgment  thereupon. 

Id..  1300. 

I  1187.  [Am'd.  1896,  1904.1  General  or  special  verdict, 
when  rendered |  special  finding*  with  general  verdict. 

In  an  action  to  recover  a  sum  of  money  only,  or  real  property, 
or  a  chattel,  the  jury  may  render  a  general  or  special  verdict,  iu 
its  discretion.  In  any  other  action,  except  where  one  or  more 
specific  questions  of  fact,  stated  under  the  direction  of  the  court, 
are  tried  by  a  jury,  the  court  may  direct  the  jury  to  find  a  special 
verdict,  upon  all  or  any  of  the  issues.  Where  the  jury  finds  a 
general  verdict,  the  court  may  instruct  it  to  find  also  specially, 
upon  one  or  more  questions  of  fact,  stated  in  writing.  The 
special  verdict  or  special  finding  must  be  in  writing;  it  must 
be  filed  with  the  clerk,  and  entered  in  the  minutes.  When  a 
motion  is  made  to  nonsuit  the  plaintiffs  or  for  the  direction  of 
a  verdict,  the  court  may,  pending  the  decision  of  such  motion, 
submit  any  question  of  fact  raised  by  the  pleadings  to  the  jury 
or  require  the  jury  to  assess  the  damage.  After  the  jury  shall 
have  rendered  a  special  verdict  upon  such  submission  or  shall 
have  assessed  the  damage,  the  court  may  then  pass  upon  the 
motion  to  nonsuit  or  direct  such  general  verdict  as  either  .party 
may  be  entitled  to.  On  an  appeal  from  the  judgment  entered 
upon  such  nonsuit  or  general  verdict,  such  special  verdict,  or 
general  verdict,  shall  form  a  part  of  the  record,  and  the  ap_ 
pellate  division  or  the  court  of  appeals  may  direct  such  judg- 
ment thereon  as  either  party  may  be  entitled  to. 

Id.,  last  paragraph  of  f  261;  L.  1805,  eh.  946;  L.  1004,  ch.  131.  In  effect 
March  28,  1004. 

|  1188.  Special  finding-  controls  general  verdict. 

Where  a  special  finding  is  inconsistent  with  a  general  verdict, 
the  former  controls  the  latter,  and  the  court  must  render  judgment 
accordingly. 

Id.,  |  262. 

I  1189.  [Am'd,  1877.]  Entry  of  verdict;  subsequent  pro- 
ceedings. 

When  the  jury  renders  a  verdict,  or  finds  upon  one  or  more 

specific  questions  of  fact,  stated  under  the  direction  of  the  court, 

the  clerk  must  make  an  entry,  in  his  minutes,  specifying  the  time 

and  place  of  the  trial;  the  names  of  the  jurors  and  witnesses:  the 
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verdict,  or  the  questions  and  findings  thereupon,  as  the  case  re- 
quires; and  the  direction,  if  any,  which  the  court  gives,  with 
reipect  to  the  subsequent  proceedings.  Upon  the  implication  of 
the  party  in  whose  favor  a  general  verdict  is  rendered,  the  clerk 
must  enter  judgment,  in  conformity  to  the  verdict,  um*««  * 
different  direction  is  given  by  the  court,  or  it  is  otherwise 
specially  prescribed  by  law. 

Go.  Pz«c.,  part  of  fi  264. 
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TITLE  VI. 

Miscellaneous    provisions;     including:    those     relating;     to 

embracery,  and  other  acts  of. 

Sec.   1100.  Trials  by  Jury  to  be  as  herein  provided. 

1191.  Venire  not  necewary. 

1192.  .Tiirorn  not  to  be  questioned   for  their  verdict. 
1 198.   Penalty  where  juror   taken  gift,   etc. 

1194.  Embracery;    j>enalty  therefor. 

1195.  Penalty   for  Juror's  non-attendance   in   special  proceeding. 
1190.  Sheriff,   etc.,   to  keep  Jury  in  special   proceeding;   penalty. 

1197.  Notice  of  imposition  of  fine. 

1198.  Special    return   of  delinquency   and   fine   to  county  court. 
1190.  Collection   or  remission   of  fine. 

§  1190.  [Am'd,  1907,  1009.]  Trials  by  Jury  to  be  a* 
herein   provided. 

A  trial  by  a  jury,  of  an  issue  of  fact,  joined  in  a  civil  action,  in 
a  court  of  record,  must  bo  had,  as  prescribed  in  this  chapter;  ex- 
cept in  a  case  where  it  is  otherwise  specially  prescribed  by  law. 
The  court  may,  upon  the  application  of  either  party,  exclude  from 
the  court-room  the  jurors  sitting  in  an  action  during  the  argument 
of  a  motion  for  non-suit,  dismissal  of  the  complaint  or  direction 
of  a  verdict. 

2  R.  S.  419.  |  53  (2  Edm.  437),  remodelled.  L.  1007.  ch.  602.  AmM 
by  L.  1909,  ch.  05,  fi  3.  Also  partly  repealed  by  L.  1009,  ch.  14.  See 
Consolidated  Laws.  tit.  Civil  Rights  Law,  6  12.  See  'note  56  of  notes  of 
Board  of  Statutory  Consolidation  at  end  of  code. 

§   1191.   Venire    not    neceisary. 

A  venire  to  procure  jurors  cannot  be  issued  in  a  civil  action, 
brought  in  a  court  of  record,  except  as  specially  prescribed  by  law. 

Id.     410,   |  0    (2  Edm.  427). 

§  1192.  [Repealed  by  L.  1909,  ch.  14.  See  Consolidated  Laws, 
tit.  Civil  Rights  Law,  §  14.] 

§§  1193-1194.  [Repealed  by  L.  1909,  ch.  88.  See  Penal  Law, 
§§  375,  377.] 

§§  1195-1199.  [Repealed  by  L.  1009,  ch.  35.  See  Consolidated 
Laws,  tit.  Judiciary  Law,  §§  559-564.] 
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CHAPTER  XL 
Judgments. 

TITLE    I.— Judgmeat  In  an  Actios. 

TITLE  BL—  Judgneats  Taken  Wlthoat  Process. 

TITLE  1IL—  Vacating  or  Setting  Aside  a  Judgment,  for  Irregularity  or  Error 
in  Fact. 

TTTLB  I. 
Judgment  in  an  action. 

Article  1.  General    proTlsions. 

2.  Mode  of  taking,  entering,  and  enforcing  a  Judgment. 

S.  Docketing  a  judgment;  effect  thereof,  as  a  Tien  upon  real  prop- 
erty; suspending  and  discharging  the  lien;  satisfaction  and  as- 
signment  of   a   judgment. 

article:  first. 

General  provisions. 

flee.  1200.  Definition  of  judgment. 

1201.  (Repealed.] 

1202.  When  Judgment  may  be  entered. 
1208.  Application  for  judgment. 

1204.  Judgment  may  be  for  or  against  any  of  the  parties. 
1206.  When  a   several  judgment  may  be  taken. 

1206.  Judgment  for  or  against  a  married  woman. 

1207.  When  judgment  for  plaintiff  not  to  exceed  judgment  demanded 
1206.  Bate  of  damages. 

1208.  Effect  of  judgment  dismissing  the  complaint. 

1210.  Judgment  against  a  dead  person.  : 

1211.  Judgment  to  bear  interest. 


|  1S0O.  [Am'd,  1877.}   Definition  of  fmdgrsnent. 

A  judgment  is  either  interlocutory  or  the  final  dettpssiaatioa  of 
the  rights  of  the  parties  in  the  action. 
Co.Proc  ,|245,am'd. 

1 1901.  [Repealed,  1877.] 

f  1202.  When  Jmdsrment  may  be  entered. 

Judgment  may  be  entered  in  term  or  vacation. 

L.  1M0,  eh.  888. 1 38  (4  Edm.  6»1). 

|  1908.  [A»'d,  1000.]     Application  for  jndsrmerit. 

Judgment  must  be  entered,  in  the  first  instance,  pursuant  to 
me  direction  of  the  court,  at  a  term  held  by  one  judge;  except 
where  special  provision  is  otherwise  made  by  law.  If  notice  of 
■a  application  for  judgment  is  not  required,  and  an  order  for 
judgment  is  made  by  a  judge  out  of  court,  the  judgment  may 
be  entered  with  the  same  force  and  effect  as  if  granted  in  court. 

Substitute  for  Co.  Proc.,  |  278.  L.  1900,  ch.   147.     In  effect  Sept.   1,  1900. 
S  1204.    Jmdflnnent    may    be    for    or    asralnst    any    of    the 


Judgment  may  be  given  for  or  against  one  or  more  plaintiffs, 
tad  for  or  against  one  or  more  defendants.     It  may  determine 
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the  ultimate  rights  of  the  parties  on  the  same  side,  as  between 
themselves;  and  it  may  Kraut,  to  a  defendant,  any  affirmative 
relief,  to  which  he  is  entitled. 

Co.   Proc.,   first  sentence  of  8  274.    See  SI  454  nnd  456,   ante. 

§  1205.  When    a    leveral   Judgment    may    be    taken* 

Where  the  action  is  against  two  or  more  defendants,  and  a 
several  judgment  is  proper,  the  court  may,  iu  its  discretion, 
render  judgment,  or  require  the  plaintiff  to  take  judgment, 
against  one  or  more  of  the  defendants;  and  direct  that  the  action 
be  severed,  and  proceed  against  the  others,  as  the  only  defend- 
ants therein. 

Id.,  second  sentence  of  |  274,  am*d. 

1  1206.  [Repealed  by  L.  1909,  ch.  19.  See  Consolidated  Laws, 
tit.  Domestic  Relations  Law,  §  51.] 

§  1207.  When  judgment  for  plaintiff  not  to  exceed 
judgment    demanded. 

Where  there  is  no  answer,  the  judgment  shall  not  be  more 
favorable  to  the  plaintiff,  than  that  demanded  in  the  complaint. 
Where  there  is  an  answer,  the  court  may  permit  the  plaintiff  to 
take  any  judgment,  consistent  with  the  case  made  by  the  coin- 
plaint,  and  embraced  within  the  issue. 

Co.    Proc.,    |   275. 

§  1208.  Rate    of    damages. 

Where  either  party  is  entitled  to  recover  damages,  he  may  re- 
cover any  rate  of  damages,  which  he  might  have  heretofore  re- 
covered, for  the  same  cause  of  action. 

Id.     I  276,   am'd. 

§  1209.  [Am'd,  1877.1  Effect  of  judgment  44inmU«tn« 
the   complaint. 

A  final  judgment,  dismissing  the  complaint,  either  before  or 
after  a  trial,  rendered  in  an  action  hereafter  commenced,  does 
not  prevent  a  new  action  for  the  same  cause  of  action,  unless  it 
expressly  declares,  or  it  appears  by  the  judgment-roll,  that  it  is 
rendered  upon  the  merits.     (See  §§  1525,  164G.) 

§  1210.   Judgment   ag/ain«t    a    dead   person. 

Where  a  judgment  for  a  sum  of  money,  or  directing  the  pay- 
ment of  money,  is  entered  against  a  party,  after  his  death,  in  a 
case  where  it  may  be  so  taken,  by  special  provision  of  law.  a 
memorandum  of  the  party's  death  must  be  entered,  with  the 
judgment,  in  the  judgment-book,  indorsed  on  the  judgment-roll, 
and  noted  on  the  margin  of  the  docket  of  the  judgment.  Such  a 
judgment  does  not  become  a  lien  upon  the  real  property,  or  chat- 
tels real,  of  the  decedent;  but  it  establishes  a  debt,  to  be  paid  iu 
the  course  of  administration. 

2  B.  C.  359,   f  7   (2  Edm.  372),   with  amendment*. 
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§   1211.  Judgment   to   bear    Interest. 

a  judgment  for  a  sum  of  money,  rendered  in  a  ©ourt  of  record, 
or  not  of  record,  or  a  judgment  rendered  in  a  court  of  record, 
directing  the  paxment  of  money,  bears  interest  from  the  time 
when  it  is  entered.  But  where  a  judgment  directs  that  money 
paid  out  shall  be  refunded  or  repaid,  the  direction  includes  in- 
terest from  the  time  when  the  money  was  paid,  unless  the  con- 
trary is  expressed. 

From  L.  1844,  ch.  324,  i  1(4  Edm.  628),  as  am'd  by  L.  1869,  ch.  807, 
5   1    (i    Edm.    477J. 
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article:  second. 

Mode  of  taking,  entering,  and  enforcing  a  judgment. 

■ec.  1212.  Judgment  by  default    in  certain  actions  on  contract;  how  takes. 

1213.  Amount  of  Judgment  in  such  cases;  how  determined. 

1214.  Application  to  court  for  Judgment  by  default;  when   necessary. 

1215.  Proceedings  on  such  an  application. 

1216.  Application   for  judgment    in  case  of  service   by   publication,   etc 

1217.  Attachment    and    undertaking   for    restitution,    required    in    certain1 

actions. 

1218.  When  Judgment  cannot  be  taken   against  an  Infant  dofondant. 

1219.  When  a  defendant  In  default  is  entitled  to  notice 

1220.  When  action   may  be  severed,  if  issues  of  law  and  issues  <  t  fact, 

presented. 

1221.  Judgment   how  taken,   after  trial  of  istncr    of  law  and   issues  ot 

fact,  in  the  same  action. 

1222.  Final  judgment,  bow  taken  after  issue  of  law  only. 

1223.  Proceedings  upon  application   under  the   last   two   sections. 

1224.  Id.;  upon  Interlocutory  judgment,  etc.,   affirmed  at  a  term  of  tte 

appellate  division  of  the  supreme  court. 

1225.  Judgment   after  trial  by  jury  of  specific  questions  of  fact. 

1226.  Id.;  after  reference  to  determine  specific  questions  <f  fact. 
L227.  Id.;  upon  motion  for  a  new  trial,   heard  by  the  appellate  division 

of  the  supreme  court. 

1228.  Id.;  upon  tilal  by  court  or  referee  of-  the  whole  lSRue  of  fact. 

1229.  In    matrimonial    causes,    judgment    can    be    rendered    only    by   tbs 

court. 

1230.  Flnnl    Judgment    upon    decision    or    report    nwa»-dlne    lnt«»rl  c'toly 

jn«I"~nont.    «■»*•«». 

1231.  Id.;  h)\v  final  Judgment  entered  and  settled  In  certain  cases. 
Il"i2.   liiU':lo<-utoiy    h-Ummi   u.    »..«iuislti  >n;    Low    iv  v.v       . 

1233.  Motion   for  judgment   unon  a  special  verdict,   etc. 

1234.  Id.;  upon  verdict  subject  to  opinion  of  court. 

1235.  Interest  on  verdict,  etc..  to  be  included  in  recovery. 

1236.  EnTy  of  judgment. 

12:57.  Judgment-roll    to  be  filed;   of  what   it   consists. 

123K.  Id. ;    by    v.  horn    prepared. 

1230.  Time  of  filing  judgment-roll  to  be   noted. 

1240.  Wlen  n   Jud-  ment    mny  be   enforced  by  execution. 

V24).  Wl»en  n  judgment  may  be  enforced  by  punishment  for  d'sobeylnglt 

1242.  Ileal  property;   bow  sold.    Effect  of  conveyance. 

1243.  Security   upon    sale  by   referee. 

1244.  Conveyance  to  state  name  of  partr 

3  1212.  [Ani'd,  1879.]  Judgment  by  default  In  certain 
Kct'OitN    on   contract)  how  taken* 

Id  an  action  specified  in  section  four  hundred  and  twenty  of 
thiu  act,  where  the  summons  was  personall;  served  upon  the 
defendant,  and  the  copy  of  the  complaint,  or  a  notice  statin? 
the  sum  of  money  for  which  judgment  will  be  taken,  was  served 
with  the  summons,  or  where  the  defendant  has  appeared,  *  it  has 
made  default  in  pleading,  the  plaintiff  may  take  judgment  by  do- 
fault,  as  follows: 

1.  If  the  defendant  has  made  default  in  appearing,  the  plaintiff 
must  file  proof  of  the  service  of  the  summons,  and  of  a  copy  of 
the  complaint  or  the  notice;  and  also  proof,  by  affidavit,  that  the 
defendant  has  not  appeared.  Whereupon  the  clerk  must  enter 
final  judgment  in  his  favor. 

2.  If  the  defendant  hnd  seasonably  appeared,  but  has  mnde 
default  in  pleading,  the  plaintiff  must  file  proof  of  the  service  of 
the  summons  and  of  the  appearance  or  of  the  appearance  only: 
and  also  proof,  by  affidavit,  of  the  default.  Whereupon,  the  clerk 
must  enter  final  judgment  in  his  favor. 

If  the  defendant  has  made  default  in  appearing  or  pleading, 
and  the  case  is  not  one  where  the  clerk  can  enter  final  judgment, 
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as  prescribed  in  either  of  the  foregoing  subdivisions  of  this  sec* 
tion,  the  plaintiff  must  apply  to  the  court  for  judgment,  as  pre- 
scribed in  section  1214  of  this  act. 
Substituted  for  Co.  Proc,   §  240,   part  of  subd.  1. 

|  1213.  Amount  of  Jadsrinent  In  lack  ca«e«;  now  deter- 
mined. 

Where  final  judgment  may  be  entered  by  the  clerk,  as  pre- 
scribed in  the  last  section,  the  amount  thereof  must  be  deter- 
mined as  follows: 

1.  If  the  complaint  is  verified,  the  judgment  must  be  entered 
for  the  sum,  for  which  the  complaint  demands  judgment;  or, 
at  the  plaintiff's  option,  for  a  smaller  sum;  and  if  a  computation 
of  interest  is  necessary,  it  may  be  made  by  the  clerk. 

2.  If  the  complaint  is  not  verified,  the  clerk  must  assess  the 
amount  due  to  the  plaintiff,  by  computing  the  sum  due  upon  an 
instrument  for  the  payment  of  money  only,  the  non-payment  of 
which  constitutes  a  cause  of  action,  stated  in  the  complaint;  and 
by  ascertaining,  by  the  examination  of  the  plaintiff,  upon  oath, 
or  by  other  competent  proof,  the  amount  due  to  him  for  any  other 
cause  of  action  stated  in  the  complaint.  If  an  instrument,  speci- 
fied in  this  subdivision,  has  been  lost,  so  that  it  cannot  be  pro- 
duced to  the  clerk,  he  must  take  proof  of  its  loss  and  of  its  con- 
tents. Either  party  may  require  the  clerk  to  reduce  to  writing 
and  file  the  assessment,  and  the  oral  proof,  if  any,  taken  there- 
upon. 

id. 

|  1214.  [Am'd,  1877,  1900.]  Application  to  court  for  judg- 
ment by  default j  when  neeeitary. 

Where  the  summons  was  personally  served  upon  the  defendant, 
within  the  State,  and  he  has  made  default  in  appearing,  or 
where  the  defendant  has  appeared,  but  has  made  default  in 
pleading;  and  the  case  is  not  one  where  the  clerk  can  enter  final 
judgment,  as  prescribed  in  the  last  two  sections,  the  plaintiff 
may  apply  to  the  court,  or  to  a  judge  or  justice  thereof  out  of 
court,  for  judgment.  Upon* the  application  he  must  file,  if  the 
default  was  in  appearing,  proof  of  service  of  the  summons;  or, 
if  the  default  was  in  pleading,  proof  of  appearance,  and  also, 
if  a  copy  of  the  complaint  was  demanded,  proof  of  service 
thereof,  upon  the  defendant's  attorney;  and  in  either  case,  proof 
by  affidavit,  of  the  default  which  entitles  him  to  judgment.  If 
one  or  more  of  the  defendants  have  appeared,  and  one  or  more 
defendants  have  failed  to  appear,  then  the  application  for  judg- 
ment must  be  made  to  the  court,  unless  the  defendants  who  have 
appeared  consent  to  the  making  of  such  application  to  a  judge 
or  justice  out  of  court. 

Substituted  for  the  flirt  sentence  of  Go.  Proc.,  8  246,  subd.  2;  L.  1900,  ch. 
UT.    In  effect  Sept.  1,   1900.    See  Role  26. 

%  1215.  [Am'd,  1877,  1901.]  Proceedings  on  such  an  appli- 
cation. 

The  court,  or  a  judge  or  justice  thereof,  must  thereupon  render 
the  judgment  to  which  the  plaintiff  is  entitled.  It,  or  they,  may, 
without  a  jury,  or  with  a  jury  if  one  is  present  in  court,  make  a 
computation  or  assessment,  or  take  an  account,  or  proof  of  a  fact, 
for  the  purpose  of  enabling  it,  or  th<*m,  to  render  the  judgment, 
or  to  carry  it  into  effect;  or  it,  or  they,  may  in  its,  or  their,  dis- 
cretion, direct  a  reference,  or  a  writ  of  inquiry,  for  either  pur- 
pose; except  that  where  the  action  is  brought  to  recover  damages 
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for  a  personal  injury  or  an  injury  to  property,  the  damages  must 
be  ascertained  by  means  of  a  writ  of  inquiry.  Where  a  reference 
or  writ  of  inquiry  is  directed,  the  court,  or  a  judge  or  justice 
thereof,  may  direct  that  the  report  or  inquisition  be  returned  to 
the  court,  or  a  judge  or  justice  thereof,  for  its,  or  their,  further 
action;  or  it,  or  they,  may  in  its,  or  their,  discretion,  except  where 
special  provision  is  otherwise  made  by  law,  omit  that  direction; 
In  which  case  final  judgment  may  be  entered  by  the  clerk,  in  ac- 
cordance with  the  report  of  the  referee,  or  for  the  damages  ascer- 
tained by  the  inquisition,  without  any  further  application. 

Co.  Proc,  §  240,   second  and  third  sentences  of  subd.  2,  amll.    See  |  1229; 
U  1901,  ch.  511.    In  effect  April  24,  1901. 

|   1210.    [Am'd,    1895,   lOOl.]    Application   for  Judgment  In 
case  of  service  by  publication,  etc. 

Where  the  summons  was  served  upon  the  defendant  without 
the  state,  or  otherwise  than  personally,  if  the  defendant  does  not 
demand  a  copy  of  the  complaint,  or  plead,  as  the  case  requires, 
within  twenty  days  after  the  service  is  complete,  the  plaintiff  may 
apply  to  the  court,  or  a  judge  or  justice  thereof,  for  the  judgment 
demanded  in  the  complaint.  Upon  such  an  application,  he  must 
file  proof  that  the  service  is  complete,  and  proof,  by  affidavit,  of 
the  defendant's  default.  The  court,  or  a  judge  or  justice  thereof, 
must  require  proof  of  the  cause  of  action,  set  forth  in  the  com- 
plaint to  be  made,  either  before  such  court,  or  such  judge  or  jus- 
tice, or  before  a  referee  appointed  for  that  purpose;  except  that 
where  the  action  is  brought  to  recover  damages  for  a  personal 
injury,  or  an  injury  to  property,  the  damages  must  be  ascertained 
by  means  of  a  writ  of  inquiry  as  prescribed  in  the  last  section. 
If  the  defendant  is  an*  non-resident,  or  a  foreign  corporation,  th* 
court,  or  a  judge  or  justice  to  whom  such  application  is  made, 
must  require  the  plaintiff,  or  his  agent  or  attorney,  to  be  exam- 
ined on  oath,  respecting  any  payments  to  the  plaintiff,  or  to  any 
one  for  his  use,  on  account  of  his  demand,  and  must  render  the 
judgment  to  which  the  plaintiff  is  entitled.  But  before  rendering 
judgment,  the  court,  or  a  judge  or  justice  thereof,  to  whom  the 
application  is  made,  may,  in  any  case,  in  its,  or  their,  discretion, 
require  the  plaintiff  to  file  an  undertaking,  to  abide  the  order  of 
the  court  touching  the  restitution  of  any  estate  or  effects  which 
may  be  directed  by  the  judgment  to  be  transferred  or  delivered, 
or  the  restitution  of  any  money  that  may  be  collected  under  or 
by  virtue  of  the  judgment,  in  case  the  defendant  or  his  repre- 
sentative applies  and  is  admitted  to  defend  the  action,  and  suc- 
ceeds in  his  defense. 

L.    1895,   ch.   582;   L.    1901,   cb.  511.     In  effect  April  24.  1901. 

|  1217.  Attachment  and  undertaking  for  restitution, 
required  in  certain  action*. 

A  judgment  shall  not  be  rendered  for  a  sum  of  money  only, 
upon  <in  application  made  pursuant  to  the  last  section,  except  in 
an  action  specified  in  section  t>35  of  this  act.  Where  the  defend- 
ant is  a  non-resident,  or  a  foreign  corporation,  and  has  not  ap- 
peared, the  plaintiff,  upon  the  application  for  judgment  in  such 
an  action,  must  produce  and  file  the  following  papers: 

1.  Proof,  by  affidavit,  that  a  warrant  of  attachment,  granted  in 
the  action,  has  been  levitnl  upon  property  of  the  defendant. 

2.  A  description  of  the  property,  so  attached,  verified  by  affi- 
davit; with  a  statement  of  the  value  thereof,  according  to  the 
Inventory. 

*S»  la  •riglaal. 
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3.  The  undertaking  mentioned  in  section  1216,  if  one  has  been 
required. 
From  Rule  34,  and  Oo.   Proc.,  |  246,   part  of  anbd.  3,  am'd. 

§  1218.  [Am'd,  1879.]  When  judgment  cannot  be  taken 
an*ainst  an  infant  defendant. 

A  judgment  by  default  shall  not  be  taken  against  an  infant  de- 
fendant, until  twenty  days  have  expired,  since  the  appointment  of 
a  guardian  ad  litem  for  him. 

See  Go.  Proc,  ft  116,  and  ante,  f  471.    See  f  1868,  post. 

§  1219.    When  a  defendant  In  default  Is  entitled  to  notice. 

A  defendant,  against  whom  judgment  is  taken,  pursuant  to  the 
foregoing  sections  of  this  article,  is  entitled  to  notice,  as  follows: 

1.  I  Am'd,  1879.)  If  he  has  appeared  generally  but  has  made 
default  in  pleading,  he  is  entitled  to  at  least  five  days'  notice  of 
the  time  and  place  of  an  assessment  by  the  clerk,  and  to  at  least 
eight  days'  notice  of  the  time  and  place  of  an  application  to  the 
court  for  judgment. 

2.  In  a  case  where  an  application  for  judgment  must  be  made 
to  the  court,  the  defendant  may  serve  upon  the  plaintiffs  attor- 
ney, at  any  time  before  the  application  for  judgment,  a  written 
demand  of  notice  of  the  execution  of  any  reference,  or  writ  of  in- 
quiry, which  may  be  granted  upon  the  application.  Such  a  de- 
mand is  not  an  appearance  in  the  action.  It  must  be  subscribed 
by  the  defendant,  in  person,  or  by  an  attorney  or  agent,  who 
must  add  to  his  signature  his  office  address,  with'  the  particulars, 
prescribed  in  section  417  of  this  act,  concerning  the  office  address 
of  the  plaintiff's  attorney.  Thereupon  at  least  five  days'  notice 
of  the  time  and  place  of  the  execution  of  the  reference,  or  writ 
of  inquiry,  must  be  given  to  the  defendant,  by  service  thereof 
upon  the  person,  whose  name  is  subscribed  to  the  demand,  in 
the  manner  prescribed  in  this  act,  for  service  of  a  paper  upon 
an  attorney  in  an  action. 

See  Co.  Proc,  g  246,  anbda.   1  and  2. 

%  1220.  When  action  may  be  severed,  if  issues  of  law 
and  issues  of  fact  presented. 

Where  an  issue  of  law  and  an  issue  of  fact  arise,  with  respect 
to  different  causes  of  action,  set  forth  in  the  complaint,  and  final 
judgment  can  be  taken,  with  respect  to  one  or  more  of  the  causes 
of  action,  without  prejudice  to  either  party  in  maintaining  the 
action,  or  a  defence  or  counterclaim,  with  respect  to  the  other 
causes  of  action,  or  in  the  recovery  of  final  judgment  upon  the 
whole  issue,  the  court  may,  in  its  discretion,  and  at  any  stage  of 
the  action,  direct  that  the  action  be  divided  into  two  or  more 
actions,  as  the  case  requires. 

|  1221.  [Am'd,  1877.]  Judgment  bow  taken,  after  trial  of 
lunei  of  law  and  issues  of  fact,  in  tbe  same  action. 

Where  one  or  more  issues  of  law,  and  one  or  more  issues  of 
fact,  arise  in  the  same  action,  and  all  the  issues  have  been  tried, 
final  judgment  upon  the  whole  issue  must  be  taken,  as  follows: 

1.  Where  an  application  must  be  made  to  the  court  for  judg- 
ment upon  the  issue  last  tried,  the  application  must  be  for  judg- 
ment, upon  the  whole  issue;  and  judgment  must  be  rendered 
accordingly. 

2.  Where  the  action  is  triable  by  a  jury,  and  the  issue  last 
tried  is  tried  at  a  term  of  the  court,  the  application  for  judg- 
ment, upon  the  whole  issue,  may  be  entertained,  in  the  discretion 
of  the  court,  at  that  term  and  with  or  without  notice;  if  not  •• 
entertained,  it  must  be  heard  as  a  motion. 
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3.  Where  the  issue  last  tried  is  tried  before  a  referee,  his  re- 
port must  award  the  proper  judgment  upon  the  whole  issue,  un- 
less otherwise  prescribed  in  the  order  of  reference. 

|  1222.  [Am'd,  1879.]  Final  Judgment,  how  taken  after 
Issue  of  law  only. 

Final  judgment  upon  an  issue  of  law,  where  no  issue  of  fact 
remains  to  be  tried,  and  final  judgment  has  not  been  directed  as 
prescribed  in  section  ten  hundred  and  twenty-one  of  thiB  act,  may 
be  entered  upon  application  to  the  court  or  by  the  clerk  in  an 
action  specified  in  section  four  hundred  and  twenty  of  this  act. 

Co.  Proa,  part  of  I  208.  am'd. 

fi  1228.  [Am'd,  1877.]  Proceedings  upon  application  under 
the  last  two  sections. 

I  pon  an  application,  by  either  party,  to  the  court,  for  final 
Judgment,  after  the  decision  of  an  issue  of  law,  as  prescribed  in 
the  last  two  sections,  the  court  has  the  powers  specified  in  sec- 
tion 1215  of  this  act,  upon  an  application  for  judgment  by  the 
plaintiff.  Where  final  judgment  may  be  awarded  m  a  referee's 
report,  as  prescribed  in  section  twelve  hundred  and  twenty-one 
of  this  act,  the  referee  may  make  a  computation,  or  an  assess- 
ment, or  take  an  account,  or  proof  of  a  fact,  for  the  purpose  of 
enabling  him  to  award  the  proper  judgment,  or  enabling  the  court 
to  carry  it  into  effect;  and  he  may  ascertain  and  fix  the  damages, 
as  a  jury  may  do,  upon  the  execution  of  a  writ  of  inquiry. 

id. 

|  1224.  [Am'd,  1805.1  Id.;  upon  interlocutory  judgment, 
etc.,  affirmed  at  a  term  of  the  appellate  division  o*  the 
supreme  court. 

When  an  order  or  judgment  is  wholly  or  partly  affirmed  upon 
an  appeal  to  the  appellate  division  of  the  supreme  court,  and  no 
lbsiie  of  fact  remains  to  be  tried,  the  appellate  division  may,  in 
its  discretion,  render  final  judgment,  unless  it  permits  the  ap- 
pellant to  amend  or  plead  over. 

I .  l  :».  oh.  946. 

5  1225.  Judgment  after  trial  by  Jury  of  specific  questions 
of  fact. 

In  an  action  triable  by  the  court,  where  one  or  more  specific 
questions  of  fact,  arising  upon  the  issues,  have  been  tried  by  a 
jury,  judgment  may  be  taken,  upon  the  application  of  either 
party,  as  follows: 

1.  If  nil  the  issues  of  fact  in  the  action  are  determined  by  the 
findings  of  the  jury,  or  the  remaining  issues  of  fact  have  been 
determined  by  the  decision  of  the  court,  or  the  report  of  a  ref- 
eree, an  application  for  judgment,  upon  the  whole  issue,  may  be 
mnde  as  upon  a  motion. 

2.  If  one  or  more  issues  of  fact  remain  to  be  tried,  judgment 
may  be  rendered  upon  the  whole  issue,  at  the  term  of  the  court 
where,  or  by  direction  of  the  referee  by  whom,  they  are  tried. 

Soe  M  JfiO  972,  ante 

5  1226.  Id. j  after  reference  to  determine  specific  ques- 
tion* of  fact. 

Where  a  reference  has  been  made,  to  report  upon  one  or  more 
specific  questions  of  fact,  arising  upon  the  issue,  and  the  remain- 
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in*  issues  have  been  tried,  judgment  must  be  taken,  upon  the  ap- 
plication of  either  party,  as  prescribed  in  section  1221  of  this 
act. 

Co.  Proc.,  pari  of  i  273,  »m'd.    See  H  973  and  1281,  ante. 

|  1227.  [Am'd,  1895.]  Id.|  upon  motion  for  new  trial, 
heard  by  the  appellate  division  of  the  supreme  court. 

Where  a  motion  for  a  new  trial,  made  at  the  first  instance  at 
t  term  of  the  appellate  division  of  the  supreme  court,  is  denied, 
judgment  may  be  taken,  as  if  the  motion  for  a  new  trial  had  not 
been  made,  after  the  expiration  of  four  days  from  the  entry  of 
the  order,  and  the  service,  upon  the  attorney  for  the  adverse 
party,  of  a  copy  thereof,  and  notice  of  the  entry;  but  not  before. 

L.   1895,   ch.   M6. 

I  1228.  [Am'd,  1879.]  Id.;  upon  trial  by  eourt  or  referee 
of  the  whole  issue  of  fact. 

Where  the  whole  issue  is  an  issue  of  fact,  which  was  tried  by 
a  referee,  the  report  stands  as  a  decision*  of  the  court.  Except 
where  it  is  otherwise  expressly  prescribed  by  law,  judgment 
anon  such  a  report,  or  upon  the  decision  of  the  court,  upon  the 
trial  of  the  whole  issue  of  fact  without  a  jury,  may  be  entered  by 
the  clerk,  as  directed  therein,  upon  filing  the  decision  or  report. 

Co.  Proa,  parts  of  H  387  and  273,  am'd. 

i  1229.  In  matrimonial  causes,  Judgment  can  be  rendered 
only  by  the  court. 

In  an  action  to  annul  a  marriage,  or  for  a  divorce  or  separation, 
judgment  cannot  be  taken,  of  course,  upon  a  referee's  report,  as 
prescribed  in  the  last  section,  or  where  the  reference  was  made, 
as  prescribed  in  section  1215  of  this  act.  Where  a  reference  is 
made  in  such  an  action,  the  testimony,  and  the  other  proceedings 
upon  the  reference,  must  be  certified  to  the  court,  by  the  referee, 
with  his  report;  and  judgment  must  be  rendered  by  the  court. 

|  12SO.  [Am'd,  1877.]  Final  judgment  upon  decision  or 
report  awarding  interlocutory  Judgment,  etc. 

In  a  case,  not  provided  for  in  the  foregoing  sections  of  this 
article,  where  the  decision,  upon  a  trial  by  the  court,  without  a 
jury,  or  the  report,  upon  the  trial  by  a  referee,  directs  an  inter- 
locutory judgment  to  be  entered,  and  the  party  afterwards  be- 
comes entitled  to  a  final  judgment,  an  application  for  the  latter 
may  be  made,  as  upon  a  motion.  And  where  a  judgment  requires 
the  appointment  of  a  referee,  to  do  any  act  thereunder,  the  ref- 
eree most  be  appointed  by  the  judgment,  or  by  the  court,  upon 
motion,  except  as  otherwise  prescribed  in  the  next  section. 

|  1231.   Id.)   how   final   judgment   entered   and   nettled   in 


In  an  action  triable  by  the  court,  an  interlocutory  judgment, 
rendered  upon  a  default  in  appearing  or  pleading,  or  pursuant  to 
the  direction  contained  in  a  decision  or  report,  may  state  the  sub- 
stance of  the  final  judgment,  to  which  the  party  will  be  entitled. 
It  may  also  direct,  that  the  final  judgment  be  settled  by  a  judge, 
or  a  refere?.  In  that  case,  final  judgment  shall  not  be  entered, 
antil  a  settlement  thereof,  subscribed  by  the  judge  or  referee,  is 
filed.  Where  an  interlocutory  judgment  awards  costs,  they  may 
bt  awarded  generally,   without  specifying  the  amount  thereof. 
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Where  the  final  judgment  is  directed  to  be  settled,  and  the  costs 
have  not  been  taxed  when  the  settlement  thereof  is  filed,  a  blank 
for  the  amount  of  the  costs  must  be  left  in  the  settlement;  and 
the  costs  must  be  taxed,  and  the  blank  filled  up  accordingly,  by 
the  clerk,  when  the  final  judgment  is  entered. 

fi  1232.  Interlocutory  reference  or  Inquisitions  how  re- 
viewed. 

Where  a  reference,  or  writ  of  inquiry,  directed  as  prescribed 
in  section  1015,  or  section  1215  of  this  act,  has  been  executed, 
either  party  may  apply  for  an  order,  directing  a  new  hearing,  or  a 
new  writ  of  inquiry,  upon  proof,  by  affidavit,  that  error  was  com- 
mitted, to  his  prejudice,  upon  the  hearing,  or  in  the  report,  or 
upon  the  execution  of  the  writ,  or  in  the  inquisition.  In  a  proper 
case,  the  application  may  be  granted,  after  judgment  has  been 
entered.  In  that  case,  the  judgment  may  be  set  aside,  either  then 
or  after  the  new  hearing,  or  the  execution  of  the  new  writ,  as 
justice  requires.  * 

5  1233.  Motion  for  judgment  upon  a.  special  verdict,  ete. 

A  motion  for  judgment,  upon  a  special  verdict,  may  be  made 
by  either  party;  and  must,  in  the  first  instance,  be  heard  and  de- 
cided, at  a  term  held  by  one  judge. 
Co.  Proc.,  part  of  f  266.   See  f  1189,  ante. 

I  1234.  [Am'd,  1895.]  Id.)  upon  verdict  subject  to  opinion 
of  court. 

A  motion  for  judgment,  upon  a  verdict  subject  to  the  opinion  of 
the  court,  may  be  made  by  either  party;  and  must  be  heard  and 
decided  at  a  term  of  the  appellate  division  of  the  supreme  court. 

Id.   See  S  1185,  ante.    L.  18P5,  ch.  946. 

|  1235.  Interest  on  verdict,  etc.,  to  be  Included  In  re- 
covery. 

Where  final  judgment  is  rendered  for  a  sum  of  money,  awarded 
by  a  verdict,  report,  or  decision,  interest  upon  the  sum  awarded, 
from  the  time  when  the  verdict  was  rendered,  or  the  report  or 
decision  was  made,  to  the  time  of  entering  judgment,  must  be 
computed  by  the  clerk,  added  to  the  sum  awarded,  and  included 
in  the  amount  of  the  judgment. 

Id.,  I  810,  am'd 

§  1236.  [Am'd,  1897.]     Entry  of  Judgment. 

Every  interlocutory  judgment  or  final  judgment  shall  be  signed 
by  the  clerk  and  filed  in  his  office,  and  such  signing  and  filing 
shall  constitute  the  entry  of  the  judgment.  The  clerk  shall,  in 
addition  to  the  docket-books  required  to  be  kept  by  law,  keep  a 
book,  styled  the  "  judgment-book,"  in  which  he  shall  record  all 
Judgments  entered  in  his  office. 
L.  1897,  oh.  188.    In  effect  April  6,  1897.    8ceL.  1897,  ch.  187. 

S  1287.  TAra'd,  1877,  1879,  1013.]  Judgment-roll  to  be 
filed;  of  what  it  consists. 

The  clerk,  upon  entering  final  judgment,  must  immediately  file 
the  judgment-roll,  which  must  consist,  except  where  special  pro- 
vision is  otherwise  made  by  law,  of  the  following  papers:  the  sum* 
mons;  the  pleadings,  or  copies  thereof;  the  final  judgment,  and 
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the  Interlocutory  judgment,  if  any,  or  copies  thereof;  and  each 
paper  on  file,  or  a  cop/  thereof,  and  a  copy  of  each  order,  which 
in  any  way  involves  the  merits,  or  necessarily  affects  the  judg- 
ment. If  judgment  is  taken  by  default  the  judgment-roll  must 
also  contain  the  papers  required  to  be  filed,  upon  so  taking  judg- 
ment, or  upon  making  application  therefor;  together  with  any 
report,  decision  or  writ  of  inquiry,  and  return  thereto.  If  judg- 
ment is  taken  after  a  trial,  ttare  judgment-roll  must  contain  the 
verdict,  report,  or  decision;  each  offer,  if  any,  made  as  prescribed 
in  this  act,  and  the  exceptions  or  case  then  on  file. 

Upon  an  appeal  to  the  court  of  appeals  from  a  judgment  or 
order  of  the  appellate  division  of  the  supreme  eo"rt,  the  opinion 
of  the  appellate  division,  if  any,  shall,  for  the  purposes  of  the 
appeal,  be  deemed  to  be  a  purl  of  the  judgment-roll  or  appeal 
papers. 

Co.  Proc.,  S  281,  rabd.  1  and  2,  am'd.  Am'd  by  L.  1877.  ch.  416;  L. 
1879,  ch.  542;  L,  1913,  ch.  545.      In  effect  Sept.   1,   1913.     See  |  1717. 

|  1238.  Id.  j  by  whom  prepared. 

The  judgment-roll  must  be  prepared,  and  furnished  to  the  clerK, 
by  the  attorney,  for  the  party,  at  whoae  instance  the  final  judg- 
ment is  entered;  except  that  the  clerk  must  attach  tnereto  the 
necessary  original  papers,  on  file.  But  the  clerk  may,  at  his 
option,  make  up  the  entire  judgment-roll. 

Substitute  for  Introductory  part  of  Go.  Proc.,  |  281. 

I  1289.  Time  of  flllngr  jvdflrment-roll  to  be  noted. 

The  clerk  must  make  a  minute,  upon  the  back  of  each  judg- 
ment-roll, filed  in  his  office,  of  the  time  of  filing  it,  specifying  the 
year,  month,  day,  hour,  and  minute.  A  proceeding  to  enforce  or 
collect  a  final  judgment,  cannot  be  taken,  until  the  judgment-roll 
is  filed. 

US.  360,  f  11,  am'd. 

I  1240.  "When  a  judgment  may  be  enforced  by  execution 

In  either  of  the  following  cases,  a  final  judgment  may  be  eiv 
forced  by  execution: 

1.  Where  it  is  for  a  sum  of  money,  in  favor  of  either  party;  or 
directs  the  payment  of  a  sum  of  money. 

2.  Where  it  is  in  favor  of  the  plaintiff,  in  an  action  of  eject- 
ment,  or  for  dower. 

3.  In  an  action  to  recover  a  chattel,  where  it  awards  a  chattel 
to  either  party. 

Substitute  for  Co.  Proc.,  part  of  f  285.     See  f  1364,  post. 

I  1241  When  a  Jndarment  may  be  enforced  by  punlah- 
ment  for  disobeying;  it. 

In  either  of  the  following  cases,  a  judgment  may  be  enforced, 
by  serving  a  certified  copy  thereof,  upon  the  party  against  whom 
it  is  rendered,  or  the  officer  or  person,  who  is  required  thereby, 
of  by  law,  to  obey  it;  and,  if  he  refuses  or  wilfully  neglects  to 
owy  it,  by  punishing  him  for  a  contempt  of  ths  court: 

1.  Where  the  judgment  is  final,  and  cannot  be  enforced  by  exe- 
cution, as  prescribed  in  the  hist  section. 

2.  Where  the  judgment  is  finsil,  and  part  of  it  cannot  be  en- 
forced by  execution,  as  prescribed  in  the  last  section;  in  which 
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case,  the  part  or  parts,  which  cannot  be  so  enforced,  may  be  en- 
forced as  prescribed  in  this  section. 

3.  Where  the  judgment  is  interlocutory,  and  requires  a  party 
to  do,  or  to  refrain  from  doing,  an  act,  except  in  a  case  specified 
in  the  next  subdivision. 

4.  Where  the  judgment  requires  the  payment  of  money  into 
court,  or  to  an  officer  of  the  court;  except  where  the  money  is  due 
upon  a  contract,  express  or  implied,  or  as  damages  for  non-per- 
formance of  a  contract.  In  a  case  specified  in  this  subdivision,  if 
the  judgment  is  final,  it  may  be  enforced,  as  prescribed  in  this 
section,  either  simultaneously  with,  or  before  or  after  the  issuing 
of  an  execution  thereupon,  as  the  court  directs. 

Substitute  for  Co.  Proc.,  port  of  l%5.    See  f  2556,  post. 

I  1242.  [Am'd,  1877,  10O2,  1911.]  Real  property;  how 
sold;  effect  of  conveyance. 

Except  where  special  provision  is  otherwise  made  by  law,  real 
property  adjudged  to.be  sold,  must  be  sold  in  the  county  and 
borough  where  it  is  situated,  by  the  sheriff  of  the  county  or  by 
a  referee,  appointed  by  the  court  for  that  purpose,  who  must 
execute  a  conveyance  to  the  purchaser.  If  such  real  property,  is 
situated  partly  in  one  county  or  borough  and  partly  in  another 
and  is  so  circumstanced  that  a  sale  of  the  whole  will  be  most 
beneficial  to  the  parties,  the  court  rendering  judgment  may  direct 
in  which  county  and  borough  the  whole  of  such  real  property 
shall  be  sold.  The  conveyance  is  effectual,  to  pass  the  right, 
title  or  interest  of  a  party  adjudged  to  be  sold;  but  nothiug  con- 
tained in  this  section  shall  be  deemed  to  repeal  or  modify  the 
provisions  of  any  law  specially  regulating  the  sale  of  real  prop- 
erty under  a  judgment  or  decree  of  any  court,  in  any  particular 
county  of  the  state. 

Co.  Proc.  Inst  w»ii  fence  but  one.  of  §  287;  L.  1902,  ch.  138;  L.  1911, 
ch.    180,    In    effect    Sept.    1.    1011. 

**     §  1243.  [Am'd,  1877.]     Security  upon  sale  by  referee. 

Where  a  referee  is  appointed  by  the  court,  to  sell  real  property, 
the  court  may  provide  for  his  giving  such  security,  as  the  court 
deems  just,  for  the  proper  application  of  the  money  received 
upon  the  sale;  or  for  the  payment  thereof  by  the  purchaser, 
directly  to  the  person  or  persons  entitled  thereto,  or  their  at- 
torneys. 

§  1244.  [Am'd,  1879.]    Conveyance  to  atate  name  of  party. 

A  conveyance  of  property,  sold  by  virtue  of  an  execution,  or 
sold  pursuant  to  a  judgment,  which  specifies  the  particular  party 
or  parties,  whose  right,  title  or  interest  is  directed  to  be  sold, 
must  distinctly  state,  in  the  granting  clause  thereof,  whose  right, 
title,  or  interest  was  sold,  and  is  conveyed,  without  naming,  in 
that  clause,  any  of  the  other  parties  to  the  action;  otherwise,  the 
purchaser  is  not  bound  to  accept  the  conveyance,  and  the  officer 
executing  it  is  liable  for  the  damages,  which  the  purchaser  sus- 
tains by  the  omission,  whether  he  accepts  or  refutes  to  accept  it. 
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ARTICLE    THIRD. 


Docketing  a  judgment;  effect  thereof,  as  a  lien  upon  real  property; 
suspending  and  discharging  the  lien;  satisfaction  and  assign- 
ment af  a    iudament. 


meat  of  a  judgment. 


Sec.  1245.  Certain   clerks   to  keep   docket  books. 
1245a.  Current  docket  books, 

1246.  Id.;    to   docket   Judgments. 

1247.  Filing    transcripts,    and    docketing   judgments   thereon. 

1248.  Penalty    for  clerk's   neglect. 
1240.  Dockets   to   be  nubile. 

1250.  Judgment   not   to  be  a   lien  until  docketed. 

1251.  Real    property  bound   for   ten  years  by  a  judgment  thus  docketed. 

1252.  Real   property  mu   be  levied  upon   after  ten  years. 

1253.  Land    held    under   contract    not    bound    by   judgment. 

1254.  Preference    of    mortgage*    for    purchase    money. 

1255.  Certain    time    not    to   be   Included    in   the    ten    years. 

1256.  Court    may  order  lien   of  Judgment   to  be  suspended   upon  appeal. 

1257.  From    what    time    order    suspends    the    lien. 

1258.  Flow    lien    suspended    in    any    other   county. 

1259.  When    and    how   lien   restored. 

12GQ.  Docket    of    Judgment,    how    cancelled. 

1200a.  Satisfaction   of  judgment.    In   creditor's  absence. 

1201.  Satisfaction-piece    to  be   given   on   payment   of  judgment. 

1262.  Assignor   must    acknowledge   assignment. 

1263.  AsKlgnee    who   is   a    receiver,    etc.,    may    file   notice. 
1204.  Entry    in    docket,    upon    return   of   execution    satisfied. 
12G5.  Id. ;   where  execution  returned  unsatisfied. 

1266.  Sheriff    to   give   copy   of    satisfied   execution;    clerk   to   enter   satis- 

faction. 

1267.  Docket;    when    to   be   discharged    and   cancelled. 
126P.  Discharge   of    a   Judgment    against    a   bankrupt. 
1200.  Power    of    courts    respecting    docket. 

1270.  Cl<>rk    to    file    and    note    assignment    of    judgment. 

1271.  [Repealed.] 

1272.  To  what   Judgments  and  executions  this  article  applies. 

}  1215.    [Am'd,  18f>5,  1011,   1912.]      Certain  clerk*   to  keep 

ducket  bookn. 

Each  county  clerk,  and  the  clerk  of  the  city  court  of  the  city  of 
New  York,  must  keep  one  or  more  books,  ruled  in  columns,  con- 
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venient  for  making  the  entries  prescribed  in  section  twelve  hun- 
dred and  forty -six;  injwhich  he  must  docket,  in  its  regula;  order 
and  according  to  its  priority,  each  judgment,  which  he  is  required 
by  this  article  to  docket.  The  expense  of  procuring  new  books 
when  necessary  is  a  county  charge.  The  judgment  dockets  kept 
by  the  county  clerk  of  New  York  county  must  hereafter  be  kept 
in  two  separate  sets  of  books,  one  set  to  be  designated  and  used 
for  judgment  debtors  that  are  individuals,  including  all  individual 
members  of  a  copartnership  or  of  a  firm  doing  business  under  a 
firm  name  or  style  as  stated  in  the  title  of  the  action,  and  the 
other  set  to  be  designated  and  used  for  judgment  debtors  that  are 
corporations,  a  joint  stock  company,  a  copartnership  or  a  firm 
name  or  style  under  which  a  person  or  persons  are  doing  business ; 
a  in  each  set  of  such  judgment  dockets  must  have  a  separate 
volume  or  volumes  for  each  letter  of  the  alphabet,  and  each  judg- 
ment docket  book  shall  have  its  letler,  and  the  year  or  years  of 
its  entries  plainly  marked  on  its  back  and  cover  and  on  every 
page.  A  judgment  docket  for  judgment  debtors  that  are  individuals 
shall  contain  the  names  of  those  judgment  debtors  whose  last 
name  begins  with  the  letter  marked  on  the  back  of  the  volume. 
Each  volume  shall  also  have  a  marginal  page  index  showing  each 
letter  of  the  alphabet  in  order.  And  a  page  of  such  judgment 
docket  for  judgment  debtors  that  are  individuals  shall  contain  the 
names  of  those  judgment  debtors  whose  first  name  begins  with 
the  letter  or  whose  first  initial  is  the  letter  marked  on  the  mar- 
ginal index  for  that  page;  except  that  there  shall  be  at  the  back 
of  each  of  such  volumes  blank  pages  not  indexed  which  shall 
contain  the  names  of  those  judgment  debtors  whose  first  names 
or  initials  are  stated  in  the  title  of  the  action  to  be  unknown 
or  fictitious.  And  a  judgment  docket  for  those  judgment  debtors 
that  are  corporations,  a  joint  stock  company,  a  copartnership  or 
a  firm  name  or  style  under  which  a  person  or  persons  are  doing 
business  shall  contain  the  names  of  those  judgment  debtors 
the  first  letter  or  initial  of  whose  name  as  it  appears, 
following  the  prefixed  articles  "A,"  "An,"  or  "The," 
is  the  letter  marked  on  the  page  and  on  the  back  of 
the  book.  And  there  must  be  prepared  and  kept  two  separate 
sets  of  volumes  for  judgment  dockets,  designated,  lettered 
indexed  and  marked  as  hereinbefore  provided  in  which  there  shall 
be  entered  in  the  same  manner  as  hereinbefore  directed  to  be 
entered,  in  their  regular  order  and  according  to  their  priority  and 
as  soon  as  it  may  be  practicable  to  have  it  done,  the  names  of 
judgment  debtors  against  whom  judgments  have  been  docketed 
within  ten  years  of  the  time  of  the  making  of  the  entry  in  such 
volumes.  And  the  county  clerk  of  New  York  county  shall  prepare 
and  keep  a  card  index,  supplemental  to  the  judgment  docket  books 
hereinbefore  provided  for,  wherein  he  shall  enter  and  arrange  in 
alphabetical  order  the  names  of  all  judgment  debtors  hereinbefore 
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directed  to  be  docketed.  And  with  every  entry  of  a  judgment 
in  an  action  begun  on  or  after  September  first,  nineteen  hundred 
and  eleven,  there  snail  be  entered  as  a  part  of  such  entry  the 
number  of  the  action  and  the  year  in  which  it  was  begun. 

Am'd  by  L.  1805,  eh.  046;  L.  1911,  eh.  200;  L.  1012,  cli.  344,  in  effect  Apr. 
15,   1912. 

|  1246a.    [Added,  1011;  am'd,  1012,  1915.]    Current   docket 
books. 

The  county  clerk  of  New  York  county  and  the  county  clerk  of 
Bronx  county  must  keep  books  to  be  known  as  current  docket 
books.  Each  half  page  of  space  in  each  book  shall  be  consecu- 
tively numbered  in  a  series  of  consecutive  numbers  for  each  year 
and  shall  be  devoted  to  one  action.  On  a  half  page  so  numbered 
the  clerk  shall  enter  the  title  of  the  action  having  (he  same  con- 
secutive number  for  that  year,  with  the  names  of  the  plaintiffs 
and  defendants  and  attorneys  in  full,  and  in  chronological  order 
a  brief  description  of  each  paper  as  it  is  tiled,  together  with  the 
date  of  filing  thereof,  also  the  verdict,  report  or  decision,  if  any, 
rendered  in  the  action  as  of  the  date  of  the  rendering  thereof, 
also  all  orders  and  judgments  in  the  action.  All  interlocutory 
and  provisional  proceedings,  and  proceedings  supplementary  to 
execution,  shall  be  entered  on  the  same  half  page  of  the  docket 
as  the  action  out  of  which  they  arise,  except  in  actions  where 
the  entries  are  so  voluminous  as  to  require  one  or  more  addi- 
tional half  pages  of  space;  in  which  case  the  entries  shall  be  con- 
tinued under  the  same  number  upon  other  pages  of  that  or  a 
subsequent  docket  book,  reference  thereto  being  entered  at  the 
end  of  the  first  and  all  additional  half  pages,  and  the  clerk  upon 
entering  the  description  of  a  paper  filed  in  an  action  shall  enter 
upon  its  front  page  and  opposite  the  title  caption  the  number  of 
the  action  and  the  filiug  date  and  number  of  entry  of  the  paper. 
There  shall  be  kept  an  alphabetical  index  of  all  the  actions 
entered  in  such  current  docket  books  during  any  year,  which 
index  shall  consist  of  two  sets  of  separate  volumes,  one  set  to 
be  designated  and  used  for  indexing  actions  wherein  the  plaintiff 
or  plaintiffs  are  individuals,  including  all  individual  members  of 
a  copartnership  or  of  a  firm  doing  business  under  a  firm  name  or 
style  as  stated  in  the  title  of  the  action,  and  the  other  set  to  be 
designated  and  used  for  indexing  actions  wherein  the  plaintiff  or 
plaintiffs  are  corporations,  a  joint  stock  company,  a  copartnership 
or  a  firm  name  or  style  under  which  a  person  or  persons  are 
doing  business.  Each  of  such  sets  of  index  books  shall  have  a 
separate  volume  or  volumes  for  each  letter  of  the  alphabet,  and 
the  volumes  designated  and  used  for  indexing  actions  wherein  the 
plaintiff  or  plaintiffs  are  individuals  shall  have  a  marginal  page 
index  showing  each  letter  of  the  alphabet  in  order,  and  shall 
have  the  designation  of  its  set  of  books,  its  letter  and  the  year 
or  years  of  its  entries  plainly  marked  on  its  back  and  cover  and 
on   every  page.     And  all  such  actions  shall  be  indexed  in  such 
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index  volumes  according  to  all  the  plaintiffs  of  each  title,  in  the 
same  manner  as  it  is  provided  in  section  twelve  hundred  and 
forty-five  that  judgment  debtors  shall  be  docketed  in  the  judg- 
ment docket  books,  and  in  every  case  the  serial  number  of  the 
action  shall  be  entered  opposite  the  name  indexed.  Within  three 
days  after  a  summons,  writ  or  other  original  process  is  served 
in  an  action  in  the  supreme  court,  New  York  county,  or  in  an 
action  in  the  supreme  court,  Bronx  county,  or  in  an  action  in 
the  county  court,  Bronx  county,  the  attorney  or  party  causing 
the  same  to  "be  served  shall  file  said  process  with  proof  of  service 
in  the  office  of  the  clerk  who  has  custody  of  the  records  of  the 
court  in  which  the  action  is  brought.  The  said  clerk  shall,  upon 
receipt  thereof,  stamp  the  same  upon  its  front  page  with  a  cer- 
tain number  to  be  one  of  the  series  for  that  year,  and  enter  in 
the  current  docket  book,  on  the  half  page  bearing  the  same  num- 
ber, the  names  of  the  parties  as  they  appear  on  said  process, 
and  the  name  and  address  of  the  attorney  who  issued  the  same. 
And  the  attorney  or  party  causing  such  summons,  writ  or 
original  process-  to  be  served  shall,  upon  demand,  give  to  the 
party  so  served,  or  to  the  attorney  of  such  party,  the  number 
so  stamped  by  the  clerk,  stamped  or  indorsed  upon  a  paper  with 
the  title  of  the  action,  and  the  name  and  address  of  the  attorney 
or  party  who  made  or  caused  the  service  to  be  made.  All  papers 
in  the  action  shall  bear  the  same  number  and  year  as*  the  sum- 
mons, writ  or  other  original  process,  which  number  shall  con- 
stitute a  part  of  the  title  of  such  action.  All  original  papers  in 
the  action,  with  proof  or  admission  of  their  service,  not  later 
than  the  day  after  their  service,  shall  be  filed  with  or  mailed 
to  the  clerk  who  stamped  the  number  on  the  summons,  writ  or 
other  original  process.  All  papers  to  be  hereafter  filed  with  the 
clerk  of  New  York  county,  or  with  the  clerk  of  Bronx  county 
must  be  flat  and  filed  flat.  The  word  "  action  "  as  used  in  this 
section  shall  mean  **  action  or  special  proceeding."  Whenever  a 
paper  pertaining  to  any  action  begun  orior  to  the  passage  of  this 
act  is  filed  in  the  office  of  the  clerk  who  has  custody  of  the 
records  of  the  court  in  which  the  action  is  pending  the  clerk  shall 
upon  receipt  of  such  paper  stamp  the  same  upon  the  front  page 
with  a  certain  number,  to  be  one  of  a  series  of  consecutive  num- 
bers for  the  year  in  which  said  action  was  brought,  and  shall 
enter  in  a  current  docket  book  prepared  for  that  year  the  names 
of  the  parties  to  the  action  and  the  name  and  address  of  the 
attorney  who  filed  the  paper,  in  the  same  manner  as  if  such 
paper  were  the  original  summons,  writ  or  other  process  in  such 
action;  and  the  clerk  shall  as  soon  as  practicable  thereafter  stamp 
or  indorse  that  number  upon  every  paper  in  that  action  theres 
tofore  filed  in  his  office  and  shall  enter  such  papers,  as  they  are 
so  numbered,  in  such  docket  book  in  the  same  manner  as  if  such 
docketing  hid  been  begun  with  the  first  paper  in  such  action. 
And  all  such  entries  in  such  docket  books  of  actions  began  prior 
to  the  passage  of  this  act  shall  be  indexed  in  separate  volumes 
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for  each  letter  of  the  alphabet,  and  for  corporations,  a  joint  stock 
company,  a  copartnership  or  a  person  or  persons  doing  business 
nnder  a  firm  name  or  style,  as  hereinbefore  provided,  in  the  same 
manner  as  actions  begun  after  the  passage  of  this  act  are  herein- 
before directed  to  be  indexed.  Whenever  an  action  is  transferred 
to  another  court,  or  the  place  of  trial  changed,  the  clerk  to 
whom  the  papers  in  such  action  are  delivered  shall  enter  in  the 
current  docket  book  in  which  he  makes  entries  copies  of  all  en- 
tries theretofore  made  in  said  action,  and  shall  continue  to  make 
subsequent  entries  therein  in  the  same  manner  as  if  the  process 
had  originally  been  filed  with  him.  All  papers  numbered  and 
docketed  as  herein  directed  shall  be  filed  together;  and  on  the 
entry  of  final  judgment  in  any  action  all  the  papers  in  that 
action  shall  be  arranged  in  the  order  of  the  dates  on  which  they 
were  filed  and  shall  be  fastened  or  bound  together  flat  with  the 
judgment-roll  and  so  filed.  The  county  clerk  of  New  York 
county  shall  appoint,  subject  to  the  rules  of  the  state  civil  service 
commission,  such  subordinates  as  may  be  necessary  for  the  work 
required  to  be  done  in  his  office  under  the  provisions  of  this  act, 
and  shall  designate  the  positions  and  fix  the  compensation  of 
such  subordinates,  subject  to  the  approval  of  the  board  of  esti- 
mate and  apportionment  of  the  city  of  New  York;  and  the  comp- 
troller of  the  city  of  New  York  shall  issue  and  sell  certificates 
of  -indebtedness  to  an  amount  sufficient  to  provide  for  the  pay- 
ment of  the  salaries  of  such  subordinates  during  the  year  nine- 
teen hundred  and  twelve,  which  shall  be  a  charge  against  the 
county  of  New  York,  and  an-  amount  sufficient  to  pay  and  dis- 
charge the  certificates  so  issued  shall  be  included  in  the  budget 
made  by  said  board  of  estimate  and  apportionment  for  the  year 
nineteen  hundred  and  thirteen. 

Added  by  L.   1911,   cb.  290;   am'd  by  L.   1912,   eh.   344;   L.    1915,   ch.   567, 
In  effect  May  10,  1915. 

|   1246.  Id.;   to  docket  Jndermenta. 

Each  clerk,  specified  in  the  last  section,  must,  when  he  files  a 
judgment-roll,  upon  a  judgment,  rendered  in  a  court  of  which  he 
is  clerk,  docket  the  judgment,  by  entering,  in  the  proper  docket- 
book,  the  following  particulars,  under  the  initial  letter  of  the 
surname  of  the  judgment  debtor,  in  its  alphabetical  order:. 

1.  The  name,  at  length,  of  the  judgment  debtor;  and  also  his 
residence,  title,  and  trade  or  profession,  if  any  of  them  are  stated 
in  the  judgment. 

2.  The  name  of  the  party,  in  whose  favor  the  judgment  was 
rendered. 

3.  The  sum,  recovered  or  directed  to  be  paid,  in  figures. 

4.  The  day,  hour,  and  minute,  when  the  judgment-roll  was 
6Ied. 

5.  The  day.  hour,  and  minute,  when  the  judgment  was  dock- 
eted in  his  office. 
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6.  The  court  in  which  the  judgment  was  rendered,  and,  if  it 
was  rendered  in  the  supreme  court,  the  county 'where  the  judg- 
ment-roll is  filed. 

7.  The  name  of  the  attorney  for  the  party  recovering  the 
judgment. 

If  there  are  two  or  more  judgment  debtors,  those  entries  must 
be  repeated,  under  the  initial  letter  of  the  surname  of  each, 
a  R.  8.  861,  §  13  (2  Edm.  373),   remodelled  and  am'd. 

|  1247.  Filing:  transcript*,  and  docketing  Judg-ments 
thereon. 

A  clerk,  with  whom  a  judgment-roll  is  filed,  upon  a  judgment 
docketed  as  prescribed  in  the  last  section,  must  •  furnish,  to  any 
person  applying  therefor,  and  paying  the  fees  allowed  by  law,  one 
or  more  transcripts  of  the  docket  of  the  judgment,  attested  by 
his  signature.  A  county  clerk  to  whom  such  a  transcript  is  pre- 
sented, must,  upon  payment  of  his  fees  therefor,  immediately  tile 
it,  and  docket  the  judgment,  as  prescribed  in  the  last  section,  in 
the  appropriate  docket-book,  kept  in  his  office. 
L.  1840,  eh.  486,  §  26  (4  Edm.  602),  am'd. 

|  1248.  Penalty  for  cleric's  negrlect. 

A  clerk  who  omits,  as  soon  as  practicable,  to  docket  a  judgment 
required  to  be  docketed,  or  to  furnish  a  transcript  of  adjudgment, 
so  docketed  in  his  office,  ns  prescribed  in  the  last  two  sections, 
forfeits,  to  the  person  aggrieved,  two  hundred  and  fifty,  dollars,  in 
addition  to  the  damages  sustained  by  reason  of  the  omission. 
2  R.   S.  362,   $  20  (2  Edm.  374). 

§   1240.   Dockets    to   be    public. 

A  docket-book,  kept  by  a  clerk,  must  be  kept  open,  during  the 
business  hours  fixed  by  law,  for  search  and  examination  by  any 
person. 

id.,  §  19. 

§   1250.  Juda-ment  not  to  be  a  lien  nntll  docketed. 

A  judgment,  required  to  be  docketed,  as  prescribed  In  this  ar- 
ticle, neither  affects  renl  property  or  chattels  real,  nor  is  entitled 
to  r>  T»rrf|.rence,  until  the  judgment-roll  is  filod,  and  the  judgment 
docketed. 
Id.,  §  12,   am'd. 

S  1251.  [Am'd,  1902,  ltMXG.j  Real  property  bound  for  ten 
years  by  a  judgment  thus  docketed;  Judgment*  ajgalnst 
persons   sued   by   a   fictitious    name. 

Except  as  otherwise  specially  prescribed  by  law,  and  except 
also  as  in  this  section  below  provided,  a  judgment,  hereafter 
rendered,  which  is  docketed  in  a  county  clerk's  office,  as  pre- 
scribed in  this  article,  binds,  and  is  a  charge  upon,  for  ten  years 
after  filing  the  judgment  roll,  and"  no  longer,  the  real  property 
and  chattels  real,  in  that  county,  which  the  judgment  debtor  has 
at  the  time  of  so  docketing  it,  or  which  he  acquires  at  any  time 
afterwards,  and  within  the  ten  years.  Provided  however  that 
no  judgment  shall  be  a  charge  upon  or  bind  the  real  property 
of  any  person  unless  and  until  he  be  designated  by  his  name  in 
a  docket  of  such  judgment  in  the  office  of  the  clerk  in  the  county 
where  such  property  is.  Upon  such  notice  to  a  judgment  debtor 
as  the  court  may  direct  the  supreme  court  may  order  that  any 
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judgment  heretofore  or  hereafter  rendered  therein  against  such 
debtor  be  amended  so  as  to  designate  such  debtor  by  his  name 
and  that  the  clerk  of  the  county  in  which  the  judgment  roll  is 
filed  redocket  such  judgment  as  so  amended;  and  from  the  time 
of  such  redocket  during  the  remainder  of  ten  years  from  the  fil- 
ing of  the  judgment  roll,  .such  judgment  shall  bind  and  be  a 
charge  upon  the  real  property  and  chattels  real  in  thai  county 
which  such  judgment  debtor  may  have  at  the  time  of  such  re- 
docket or  may  thereafter  within  said  ten  years  acquire,  and  8 
transcript  of  such  new  docket  may  be  filed  and  docketed  in  the 
office  of  the  clerk  of  any  other  county  in  the  state  in  like  manner 
and  with  like  effect  as  a  transcript  of  an  original  docket  may  be 
filed.  Upon  such  notice  to  a  judgment  debtor  as  the  court  may 
direct  any  court  other  than  the  supreme  court  may  order  that, 
any  judgment  heretofore  or  hereafter  rendered  therein  against 
such  debtor  and  any  docket  thereof  in  such  court  be  amended  so 
as  to  designate  such  debtor  by  his  name,  and  at  any  time  after 
such  amendment  shall  have  been  made  a  transcript  of  the  docket 
of  such  judgment  as  so  amended  may  be  filed  and  docketed  in 
the  office  of  th°  clerk  of  any  county  in  this  state  in  like  manner 
and  with  like  effect  as  a  transcript  of  an  original  docket  may 
be  filed. 

This  and  next  section  are  substitutes  for  2  R.  S.  359,  {§  3  and  4;  L.  1840, 
oh.  386,  §  25;  and  Co.  Proc,  part  of  §  282;  L.  1902,  en.  318;  L.  1905,  ch.  432. 
In  effect  May  16,    1905. 

|  12S2.  Real  property  may  be  levied  upon  after  ten 
years)* 

When  ten  years  after  filing  the  judgment-roll  have  expired,  real 
property  or  a  chattel  real,  which  the  judgment  debtor,  or  real 
property  which  a  person,  deriving  his  right  or  title  thereto,  as  the 
neir  or  devisee  of  the  judgment  debtor,  then  has,  in  any  county. 
may  be  levied  upon,  by  virtue  of  an  execution  against  property, 
issned  to  the  sheriff  of  that  county,  upon  a  judgment  hereafter 
rendered,  by  filing,  with  the  clerk  of  that  county,  a  notice,  sub- 
scribed by  the  sheriff,  describing  the  judgment,  the  execution,  and 
the  property  levied  upon;  and,  if  the  interest  levied  upon  is  that 
of  an  heir  or  devisee,  specifying  that  fact,  and  the  name  of  the 
heir  or  devisee.  The  notice  must  be  recorded  and  indexed  by  the 
clerk,  as  a  notice  of  the  pendency  of  an  action.  For  that  purpose, 
the  jndgment  debtor,  or  his  heir,  or  devisee,  named  in  the  notice. 
is  regarded  as  a  party  to  an  action.  The  jndgment  binds,  and  be- 
comes a  charge  upon,  the  right  and  title  thus  levied  upon,  of  the 
judgment  debtor,  or  of  his  heir  or  devisee,  as  the  case  may  be. 
only  from  the  time  of  recording  and  indexing  the  notice,  and  until 
the  execution  is  set  aside,  or  returned. 

|  1253.  Land  held  under  contract  not  bound  by  Judg- 
ment. 

The  interest  of  a  person,  holding  a  contract  for  the  purchase 
of  real  property,  is  not  bound  by  the  docketing  of  a  judgment; 
and  cannot  be  levied  upon  or  sold,  by  virtue  of  an  execution,  is- 
sued upon  a  judgment. 
1  B.  8.  744.  first  paragraph  of  5  4  (1  Kdm.  696).    See  §*  645,  1370,  1874. 

|  1264.  Preference  of  mortgages  for  purchase-money. 

Where  real  property  is  sold  and  conveyed,  and,  at  the  same 
time,  a  mortgage  thereupon  is  given  by  the  purchaser,  to  secure 
the  payment  of  the  whole  or  a  part  of  the  purchase-mon»v,  the 
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lien  of  the  mortgage,  upon  that  real  property,  is  superior  to  the 
lien  of  a  previous  judgment  against  the  purchaser. 

1  R.  8.  749,  §  5  (1  Edm.   700),  am'd. 

§   1255.    Certain  time  not  to  be  Included  In  the  ten  >  ears. 

The  time,  during  which  a  judgment  creditor  is  stayed,  by  an 
injunction  or  other  order,  or  by  the  operation  of  an  appeal,  or  by 
express  provision  of  law,  from  enforcing  a  judgment,  is  not  a 
part  of  the  ten  years,  to  which  the  lien  of  a  judgment  is  limited 
by  this  article.  But  this  section  does  not  extend  the  time  of  the 
lien,  as  against  a  purchaser,  creditor,  or  mortgagee  in  good  faith. 
Co.  Proc.,  second  sentence  of  f  282,  am'd. 

§  1256.    Court    may    order    lien    of   Judgment    to    be    n ap- 
pended upon  appeal. 

Where  an  appeal  from  a  judgment  has  been  perfected,  and  an 
undertaking  has  been  given,  sufficient  to  entitle  the  appellant  to 
a  stay  of  the  execution  of  the  judgment,  without  an  order  for 
that  purpoee,  the  court,  in  which  the  judgment  was  recovered, 
may,  in  its  discretion  and  upon  such  terms  as  justice  requires, 
make  an  order,  upon  notice  to  the  attorney  for  the  respondent, 
and  to  the  sureties  in  the  undertaking,  exempting  from  the  lien  or 
the  judgment,  as  against  judgment  creditors,  and  purchasers  and 
mortgagees  in  good  faith,  the  real  property  or  chattels  real,  upon 
which  the  judgment  is  a  lien,  or  a  portion  thereof,  specifically 
described  in  the  order.  If  all  the  property,  subject  to  the  lien, 
is  so  exempted,  the  order  must  direct  the  clerk,  in  whose  office 
the  judgment-roll  is  filed,  to  make  an  entry,  on  the  docket  of  the 
judgment,  in  each  place  where  it  appears  in  the  docket-book,  sub- 
stantially as  follows:  "  Lien  suspended  upon  appeal.  See  order 
entered  ";  adding  the  proper  date.  If  a  portion  only  is  exempted, 
the  order  must  direct  the  clerk  to  make,  in  like  manner,  an  entry, 
substantially  as  follows:  "  Lien  partially  suspended  upon  appeal. 
See  order  entered";  adding  the  proper  date.  The  clerk  must, 
when  he  files  the  motion  papers,  and  enters  the  order,  make  the 
entry  or  entries  in  the  docket-book,  as  required  by  the  order. 
Substitute  for  Co.  Proc.,  part  of  g  282. 

j   1257.    From  what  time   order  suspend*  tbe   lien. 

Where  an  order  is  made,  as  prescribed  in  the  last  section,  by  the 
supreme  court  or  by  a  county  court,  it  operates  as  a  suspension  of 
the  lien  upon  property  situated  in  the  county,  where  the  judg- 
ment-roll is  filed,  from  the  time  when  the  order  is  entered,  ana 
the  proper  entry  made  in  the  docket-book.  If  the  property  ex- 
empted is  situated  in  another  county,  or  if  the  order  was  made 
by  a  court,  other  than  the  supreme  court  or  a  county  court:  the 
order  operates  as  a  suspension,  from  the  time,  when  the  proper 
entry  is  made  in  the  docket -book,  kept  by  the  clerk  of  that  county, 
as  prescribed  in  the  next  section. 

Id. 

{  1258.    How  Hen  suspended  In  any  other  county. 

The  clerk,  with  whom  the  order  is  entered,  must,  upon  pay- 
ment of  his  fees  therefor  furnish  to  the  party  who  obtained  the 
order,  one  or  more  trans  Tints,  attested  by  his  signature,  of  the 
docket  of  the  judgment,  including  the  entry  made  upon  the 
docket.  A  county  clerk.  5  m  whose  office  the  judgment  is  docketed, 
must,  upon  payment  of  h:s  fees  therefor,  immediately  tile  such 
a  transcript;  and  make  an  entry  upon  the  docket  of  the  jtfdgment, 
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in  each  place  where  it  appears  in  his  docket-book,  substantially 
as  follows:  "  Lien  suspended  ",  or,  "  Lien  partially  suspended    , 
according  to  the  entry  upon  the  original  docket,  and  also,  "  See 
transcript  filed";  adding  the  proper  date. 
Id. 

§   1250.    When  and   how  Hen  restored. 

At  any  time  after  a  judgment,  which  has  ceased  to  be  a  lien, 
as  prescribed  in  the  last  three  sections,  is  affirmed,  or  the  appeal 
therefrom  is  dismissed,  the  lien  thereof  may  be  restored,  as 
follows: 

1.  The  clerk,  in  whose  office  the  judgment  of  affirmance,  or 
the  order  dismissing  the  appeal,  is  entered,  must,  upon  the 
reqoest  of  the  judgment  creditor,  docket  the  judgment  anew. 
as  it  was  originally  docketed,  but  in  the  order  of  priority  of  the 
new  docket;  and  he  must  write,  upon  the  new  docket,  the  word*, 
"Lien  restored  by  redocket";  adding  the  date  of  redocketing. 

2.  A.  transcript  of  the  new  docker  must  be  furnished  to  a 
county  clerk,  in  whose  office  an  entry  of  the  suspension  of  the 
lien  has  been  made,  as  prescribed  in  the  last  two  sections;  and 
thereupon  the  judgment  must  be  docketed  by  him  anew,  in  the 
order  of  the  priority  of  the  new  docket.  The  clerk  who  so  re- 
dockets  the  judgment,  must  make  an  entry  upon  the  new  docket, 
substantially  as  follows:  "  Lien  restored  by  redocket.  See  tran- 
script filed":  adding  the  date  of  redocketing  in  his  county. 

The  lien  of  the  judgment  is  thereupon  restored,  for  the  unex- 
pired period  thereof,  as  if  the  order  had  not  been  made;  but  with 
like  effect  only,  as  against  judgment  creditors,  purchasers,  and 
mortgagees  in  good  faith,  as  if  the  judgment  had  then  been 
first  docketed. 

9  126©.  [Am'd,  1889,  1011,  1913.]  Docket  of  judgment, 
Hour   cancelled. 

The  docket  of  a  judgment  must  be  cancelled  and  discharged 
by  the  clerk  in  whose  office  the  judgment-roll  is  filed,  or  by  the 
clerk  of  any  county  where  a  transcript  of  said  judgment  shall 
have  been .  docketed,  upon  filing  with  him  a  satisfaction-piece, 
describing  the  judgment,  and  executed  as  follows: 

1.  Except  as  otherwise  prescribed  in  the  next  subdivision,  the 
satisfaction-piece  must  be  executed  by  the  party  in  whose  favor 
the  judgment  was  rendered,  or  his  executor  or  administrator;  or, 
if  it  is  made  within  two  years  after  the  entry  of  judgment,  or 
after  the  entry  of  final  judgment  or  order  of  affirmance,  by  the 
attorney  of  record  of  the  party.  But  where  the  authority  of 
the  attorney  has  been  revoked,  a  satisfaction  by  him  is  not  con- 
clusive, against  the  person  entitled  to  enforce  the  judgment,  in 
respect  to  a  person,  who  had  actual  notice  of  the  revocation, 
before  a  payment  on  the  judgment  was  made,  or  a  purchase  of 
property  bound  thereby  was  effected. 

2.  If  an  assignment  of  the  judgm  \  executed  by  the  party 
in  whose  favor  it  was  rendered,  or  hi.-  .'xecutor  or  administrator 
has  been  filed  in  the  clerk's  office  the  satisfaction-piece  must  be 
executed  by  the  person,  who  appears,  from  the  assignment,  or 
from  the  last  of  the  subsequent  assignments,  if  any,  so  filed. 
showing  a  continuous  chain  of  title,  to  be  the  owner  of  the  judg- 
ment: or  by  his  executor  or  administrator. 

3.  If  the  satisfaction-piece  is  executed  by  an  attorney  in  fa't, 
in  behalf  of  a  person  authorized  to  execute  it,  other  than  the 
attorney  of  record,  an  instrument,  containing  a  power  to  ac- 
knowledge the  satisfaction,   must  bo  3'vd  with  the  satisfactiou- 
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piece,  unless  it  has  been  recorded,  in  the  proper  book  for  record- 
ing deeds,  in  that  or  another  county;  in  which  case,  the  satis- 
faction-piece must  refer  to  the  record,  and  the  clerk  may,  for 
his  own  indemnity,  require  evidence  of  a  record  remaining  in 
another  office. 

The  execution  of  each  satisfaction-piece  or  power  of  attorney 
must  be  acknowledged,  before  the  clerk,  or  his  deputy,  and  cer- 
tified by  him  thereupon;  or  it  must  be  acknowledged  or  proved, 
and  certified,  in  like  manner  as  a  deed  to  be  recorded  in  the 
county  where  it  is  filed. 

4.  In  the  absence  of  a  satisfaction  piece  under  any  of  the  fore- 
going provisions  of  this  section  the  docket  of  a  judgment  must  be 
canceled,  satisfied  and  discharged  by  the  clerk  in  whose  office 
the  judgment-roll  is  filed  at  any  time  if  the  judgment  debtor,  or 
his  legal  representatives,  or  any  other  person  shall  deposit  with 
such  clerk  a  sum  of  money  equal  to  the  amount  of  the  judgment, 
or  if  the  docket  shows  a  partial  satisfaction  thereof,  the  unpaid 
residue  thereof,  with  interest  to  the  time  of  such  deposit  and  in 
addition  thereto  a  sum  equal  to  one  per  centum  of  said  judgment 
or  unpaid  residue.  There  shall  be  delivered  to  such  clerk  with 
such  a  deposit  a  certificate  of  the  sheriff  of  the  same  county  dated 
on  the  day  of  such  deposit  that  no  execution  upon  the  judgment 
is  in  his  hands.  Upon  any  such  payment  and  delivery  of  such 
certificate  the  clerk  shall  enter  upon  the  judgment  docket  the 
words  "  satisfied  and  discharged  by  deposit."  All  the  provisions 
of  section  twelve  hundred  and  sixty-seven  of  this  act,  so  far  as 
they  affect,  shall  be  applicable  to  this  subdivision  of  this  section, 
except  that  the  clerk  of  a  county  with  whom  a  judgment  has 
been  docketed,  but  with  whom  the  judgment-roll  has  not  been 
filed,  before  filing  the  transcript  and  canceling  and  discharging 
the  docket  of  a  judgment  satisfied  of  record  pursuant  to  this 
subdivision  of  this  section,  shall  also  require  to  be  delivered  to 
him  in  addition  to  the  certificate  provided  for  in  section  twelve 
hundred  and  sixty-seven  of  this  act,  a  certificate  of  the  sheriff  of 
the  same  county  showing  that  no  execution  is  in  his  hands  or 
that  an  execution  is  in  his  hands  and  that  he  has  received  pay- 
ment of  all  fees  to  which  he  would  by  law  be  entitled  if  he  had 
collected  by  virtue  of  an  execution  the  amount  of  said  judgment 
or  unpaid  residue  thereof  with  interest.  It  shall  be  the  duty 
of  such  sheriff  to  accept  svuch  fees  without  payment  to  him  of  the 
amount  of  the  judgment  or  any  part  thereof,  upon  there  being 
delivered  to  him  a  certificate  of  the  clerk  with  whom  the  jndg- 
ment-roll  is  filed,  showing  that  the  judgment  has  been  satisfied  of 
record;  and  it  shall  be  the  duty  of  any  sheriff  to  give  any  ana 
all  certificates  required  under  this  subdivision  of  this  section, 
upon  compliance  with  the  provisions  hereof  and  he  shall  be 
entitled  to  receive  fifty  cents  for  each  certificate.  All  deposits  of 
money  hereunder  shall  be  considered  as  paid  into  court  and  shall 
be  subject  to  the  provisions  of  the  code  of  civil  procedure  relative 
to  the  payment  of  money  into  court,  and  the  surrender  of  such 
money  by  an  order  of  the  court.  The  additional  one  per  centum 
to  be  deposited  as  aforesaid  shall  be  in  payment  of  all  fees  of  the 
financial  officer  of  the.  city  or  county  with  whom  any  money  is  de- 
posited hereunder.  But  no  provision  of  this  subdivision  shall 
affect  the  right  of  the  judgment  creditor  to  appeal  from  the  judg- 
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ment,  or  make  any  motion  with  respect  thereto,   nor  shall  any 
proceedings  on  appeal  be  affected  by  this  subdivision. 

2  R.  S.  362,  f|  22,  23  and  24  (2  Edm.  375),  and  L.  1834,  eh.  2 02. 
II  1,  2  and  3  (4  Edtn.  622).  Ara'd  by  L.  1890,  eh.  05;  L.  1011,  cli.  500; 
L.  1013,  cu.  30.    In  effect  Sept.  1,  1013. 

9  1261.  Satisfaction-piece  to  be  given  on  payment  of 
Judgment. 

The  person,  entitled  to  enforce  a  judgment,  must  execute,  and 
acknowledge  before  the  proper  officer,  a  satisfaction-piece  thereof, 
at  the  request  of  the  judgment  debtor,  or  of  a  person  interesteo 
in  the  property  bound  by  the  judgment,  upon  presentation  <.f  a 
satisfaction-piece,  and  payment  of  the  sum  due  upon  the  judg- 
ment, and  the  fees  allowed  by  law  for  taking  the  acknowledg- 
ment of  a  deed. 

Id..    |    23    (2    Edm.    375),    am'd. 

9  1268.  [Am'd,  1895.)  Assignor  mast  acknowledge  as- 
signment. 

A  person  who  has  heretofore  executed,  or  hereafter  executes. 
a  written  assignment  of  a  judgment,  owned  by  him,  without 
acknowledging  the  execution  thereof,  before  an  officer  authorized 
to  take  the  acknowledgment  of  a  deed,  must  so  acknowledge  it, 
at  the  request  of  his  assignee,  or  of  a  subsequent  assignee  thereof, 
or  of  the  judgment  debtor,  upon  presentation  of  the  assignment, 
and  payment  of  the  officer's  fees. 

L.    1895,    cb.    946. 

I   1263.  Assignee  who  is  a  receiver,  etc.,  may  file  notice. 

A  resident  of  the  State,  or  a  person  having  an  office  within  the 
State,  for  the  regular  transaction  of  business,  in  person,  who 
becomes  the  owner  of  a  judgment,  by  virtue  of  a  general  assign- 
ment for  the  benefit  of  creditors,  or  of  an  appointment  as  a 
receiver,  or  trustee  or  assignee  of  an  insolvent  debtor  or  bank- 
rupt, may  file  with  the  clerk,  in  whose  office  the  judgment-roll  is 
filed,  a  notice  of  the  assignment,  or  of  his  appointment,  and  of 
his  ownership  of  the  judgment.  The  notice  must  be  subscribed 
by  him,  adding  to  his  signature  his  place  of  residence,  and  also, 
if  he  resides  without  the  State,  his  office  address.  A  notice  so 
filed  has  the  same  force  and  effect,  for  the  purposes  of  this 
article,  as  if  it  was  an  assignment  of  the  judgment. 

1  1264.  Entry  in  docket,  upon  return  of  execution  sat- 
isfied. 

Where  an  execution  is  returned,  wholly  or  partly  satisfied,  the 
clerk  must  make  an  entry  of  the  satisfaction,  or  partial  satisfac- 
tion, in  the  docket  of  the  judgment,  upon  which  it  was  issued. 
Thereupon  the  judgment  is  deemed  satisfied,  to  the  extent  of 
the  amount  returned  as  collected,  unless  the  return  is  vacated 
by  the  court. 

2  R.    S.   362.    $   26   (2  Edm.   375). 

f    1265.   Id.)   -where   execution    returned    unsatisfied. 

Where  an  execution  is  returned  wholly  unsatisfied,  the  clerk 
must  immediately  make,  in  the  docket  of  the  judgment,  upon 
which  it  was  issued,  an  entry  of  the  fact,  stating  the  time  when 
the  execution  was  returned. 
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• 

i    12<HJ.   Sheriff  to  give  copy  of  satisfied  execution;  clerk 
to   enter  »ati«faction. 

A  sheriff,  upon  being  paid  the  full  amount  due  upon  an  execu- 
tion in  his  hands,  must  immediately  indorse  thereupon  a  return 
of  satisfaction  thereof.  He  must  also  deliver,  to  the  person 
making  the  payment,  upon  the  la  tier's  request,  and  payment 
of  the  fees  allowed  by  law  therefor,  a  certified  copy  of  the 
execution,  and  of  the  return  of  satisfaction  thereupon;  which 
may  be  filed  with  the  clerk  of  the  same  county,  who  must  there- 
upon cancel  and  discharge  the  docket  of  the  judgment,  as  if  the 
judgment-roll  was  filed  in  his  office,  aud  the  execution  was  re- 
turned to  him,  as  satisfied.  But  this  section  does  not  exonerate 
the  sheriff,  from  his  duty  to  return  the  execution,  to  the  clerk 
with  whom  the  judgment-roll  is  filed. 

L.  1SG0,  cb.  6,  S  1  (4  Edua.  635),  am'd.   See  I  1300. 

{   1207.  Docket;  when  to  be  discharged  and  cancelled* 

The  clerk  of  a  county,  with  whom  a  judgment  has  been  dock- 
eted, must  cancel  and  discharge  the  docket  thereof,  upon  the 
filing,  with,  him,  of  a  certificate  of  the  clerk,  with  whom  the 
judgment-roll  is  filed,  showing  that  the  judgment  has  been  re- 
versed, vacated,  or  satisfied  of  record;  or  the  certificate  of  the 
clerk  of  the  county,  with  whom  a  copy  of  an  execution,  and  of 
a  return  of  satisfaction  thereupon,  have  been  filed,  as  prescribed 
in  the  lust  section,  showing  that  they  have  been  so  filed,  and  the 
docket  cancelled  and  discharged  accordingly. 

L.  1800.  cb.  6,   I  2,  and  L.   1844,  cb.  104.  |  5  (4  Bdm.  627),  consolidated. 

5  12HS.  [Repealed  by  Li  1900,  ch.  17.  See  Consolidated  Laws, 
tit  Debtor  and  Creditor  Law,  §  150.] 

|  1269.  Power   of    courts    reaped  in*  docket. 

A  court  of  record  has  the  same  power  and  jurisdiction,  con- 
cerning the  docket  of  its  judgments,  kept  by  a  county  clerk,  which 
it  has  concerning  the  docket,  kept  by  its  own  clerk.  It  may 
direct  that  mien  a  docket  be  amended;  or  that  its  judgment,  there 
docketed,  be  docketed  nunc  pro  tunc. 

L.   1M4.  cb.    104.   §   7    (4  Edm.  62S).   am'd. 

§    1270.  Clerk   to   file   and    note   amlgnmeiit  of  Judgment. 

Cpon  the  presentation,  to  the  clerk  of  a  court  of  record,  of  an 
assignment  of  a  judgment,  entered  in  his  office,  executed  by  a 
person  entitled  to  satisfy  the  judgment,  as  prescribed  in  section 
liitM)  of  this  act,  and  otherwise  executed  as  prescribed  in  that 
section,  with  respect  to  a  satisfaction-pieces  and  upon  payment 
of  the  fees,  allowed  by  law,  for  filing  a  transcript,  and  docketing 
ji  judgment  thereupon,  the  clerk  must  forthwith  file  the  assign- 
ment in  his  office,  and  make,  upon  the  docket  of  the  judgment, 
an  entry  of  the  fact,  and  of  the  day  of  filing;  or,  if  he  keeps  a 
separate  book  for  the  entry  of  assignments  of  judgments,  an, 
entry,  referring  to  the  page  of  the  book,  where  the  filirifc  of  the 
assignment  is  noted. 

I  1271.     [Repealed,  1879.] 

<    1272.  To   what    judgment*    and    executions   this   article 
up  pi  leu. 

This  article  applies  only  to  a  judgment,  wholly  or  partly  for 
a  sum  of  money,  or  directing  the  payment  of  a  sum  of  money; 
and  to  an  execution  issued  upon  such  a  judgment. 
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TITLE  II. 
Judgments  taken  without  proceed 

iliftdt  1.  Confession  of  judgment. 

2.  Submission  of  a  controversy,  upon  facta  admitted 

ARTICLE   FIRST. 

Confession  of  judgment. 

flee.  1278.  Judgment  may  be  confessed. 

1374.  Statement;   form  thereof. 

1375.  Statement  to  be  filed,  and  judgment  entered. 

1276.  Judgment-roll;  docketing  and  enforcing  tbe  judgment. 

1277.  Execution,   where  the  judgment   is  not  all  due. 

1278.  Confession  by  one  of  several  joint  debtors. 

I  1273.    [Am'd,     1877,     1897,     1909.]     Judgment     may     be 


A  judgment  by  confession  may  he  entered,  without  action, 
either  for  money  due  or  to  become  due,  or  to  secure  a  person 
against  contingent  liability  in  behalf  of  the  defendant,  or  both, 
as  prescribed  in  fhis  article. 

Co.  Proc..  |  382:  L.  1897.  eh.  38.  AmM  by  L.  1909,  ch.  65.  Also  partly 
repealed  by  L.  1909,  ch.  19.  See  Consolidated  Laws,  tit.  Domestic  Relations 
Law,  |  51.  See  note  57  of  notes  of  Board  of  Statutory  Consolidation  at  end 
of  codo. 

|  1274.  Statements  form  thereof. 

A  written  statement  must  be  made,  and  signed  by  the  defend- 
ant, to  the  following  effect: 

1.  It  must  state  the  sum,  for  which  judgment  may  be  entered, 
and  authorize  the  entry  of  judgment  therefor. 

2.  If  the  judgment  to  be  confessed  is  for  money  due  or  vo 
become  due,  it  must  state  concisely  the  facts,  out  of  which  the 
debt  arose;  and  must  show,  that  the  sum  confessed  therefor  is 
justly  due,   or  to  become  due. 

3.  If  the  judgment  to  be  confessed  is  for  the  purpose  of  secur- 
ing the  plaintiff,  against  a  contingent  liability,  it  must  state 
concisely  the  facts,  constituting  the  liability;  and  must  show, 
that  the  sum  confessed  therefor  does  not  exceed  the  amount 
of  the  liability. 

The  statement  must  be  verified  by  the  oath  of  the  defendant, 
to  the  effect,  that  the  matters  of  fact  therein  set  forth  are  true. 
Id.,  |  288,  am'd. 

|  1275.  [Am'd,  1896,  1915.]  Statement  to  be  filed,  and  Judg- 
ment entered. 

At  any  time  within  three  years  after  the  statement  is  verified, 
it  may  be  filed  with  the  county  clerk  of  the  county  of  which  the 
defendant  was  a  resident  at  the  time  of  making  such  statement, 
or,  where  the  sum,  for  which  judgment  is  confessed,  does  not 
exceed  two  thousand  dollars,  exclusive  of  interest  from  the  time 
of  making  the  statement,  with  the  clerk  of  the  city  court  of  the 
city  of  New  York,  provided,  however,  that  the  defendant  at  time 
of  making  such  statement  was  a  resident  of  the  city  of  New  York. 
Thereupon  the  clerk  must  enter,  in  like  manner  as  a  judgment  is 
entered  in  an  action,  a  judgment  for  the  sum  confessed,  with 
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costs,  which  ho  must  tax,  to  the  amount  of  fifteen  dollars,  be- 
sides disbursements  taxable  in  an  action.  If  the  statement  is 
filed  with  a  county  clerk,  the  judgment  must  be  entered  in  the 
supreme  court;  if  it  is  filed  with  the  clerk  of  another  court, 
specified  in  this  section,  the  judgment  must  be  entered  in  the 
court  of  which  he  is  clerk.  But  a  judgment  shall  not  be  entered 
upon  »«ich  a  statement,  after  the  defendant's  death. 

oo.  Proc,  ||  384,  flrnt  sentence.     Am'd  by  L.  1895,  ch.  946;  L.  1915,  ch.  639. 
in  effect  Sept.  1,  1915. 

S   1276.    [Am'd,     1879.]    Judgment-roll;     docketing     and 
enforcing-    the   judgment. 

The  clerk,  immediately  after  entering  the  judgment,  must 
attach  together  and  file  the  statement,  as  verified,  and  a  copy 
of  the  judgment;  which  constitute  the  judgment-roll.  The  judg- 
ment may  be  docketed,  and  enforced  against  property,  in  the 
same  manner,  and  with  the  same  effect,  as  a  judgment  in  an 
action,  rendered  in  the  same  court;  and  each  provision  of  law, 
relating  to  a  judgment  in  an  action,  and  the  proceedings  subse- 
quent thereto,  apply  to  a  judgment  thus  taken. 
Id.,  |  384,  second  and  third  sentences  am'd.  , 

|   1277.   Execution  where    the    judgment   la   not    nil    due. 

Where  the  debt,  for  which  the  judgment  is  rendered,  is  not 
all  due,  execution  may  be  issued,  upon  the  judgment,  for  tne 
collection  of  the  sum  which  has  become  jiue.  The  execution 
must  be  in  the  form  prescribed  by  law,  for" an  execution  upon  a 
judgment  for  the  full  amount  recovered;  but  the  person,  whose 
name  is  subscribed  to  it,  must  indorse  thereupon  a  direction  to 
the  sheriff,  to  collect  only  the  sum  due,  stating  the  amount 
thereof,  with  interest  thereon,  and  the  costs  of  the  judgment. 
Notwithstanding  the  issuing  and  collection  of  such  an  execution, 
the  judgment  shall  remain,  as  security  for  the  sum  or  sums  to 
become  due,  after  the  execution  is  issued.  When  a  further  sum 
becomes  due,  an  execution  may,  in  like  manner,  be  issued  for 
the  collection  thereof;  and  successive  executions  may  be  issued, 
as  further  sums  become  due. 
Id.,  remainder  of  §  384. 

{  1278.  Confession    by    one    of    several    Joint    debtors. 

One  or  more  joint  debtors  may  confess  a  judgment  for  a  joint 
debt,  due  or  to  become  due.  Where  all  the  joint  debtors  do  not 
unite  in  the  confession,  the  judgment  must  be  entered  and  en- 
forced against  those  only  who  confessed  it;  and  it  is  not  a  bar 
to  an  action  against  all  the  joint  debtors,  upon  the  same  demand. 
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* 

ARTICLB   SECOND. 

Submission  of  a  controversy,  upon  facts  admitUd. 

fee.  1279.  CoQtroyersy,    how    submitted    without    process. 

1280.  Papers   to  be  filed;   controversy  thereupon   becomes   an  aetkMs, 

1281.  Subsequent  proceedings  regulated. 

|  1279.   Controversy,    how    submitted    without    process. 

The  parties  to  a  question  in  difference,  which  might  be  the 
subject  of  an  action,  being  of  full  age,  may  agree  upon  a  case, 
containing  a  statement  of  the  facts,  upon  which  the  controversy 
d spends;  and  may  present  a  written  submission  thereof  to  a 
court  of  record,  which  would  have  jurisdiction  of  an  action, 
brought  for  the  same  cause.  The  case  must  be  accompanied 
with  the  affidavit  of  one  of  the  parties,  to  the  effect,  that  the 
controversy  is  real;  and  that  the  submission  is  made  in  good 
faith,  for  the  purpose  of  determining  the  rights  of  the  parties. 
The  submission  must  be  acknowledged  or  proved,  and  certified, 
in  like  manner  as  a  deed,  to  be  recorded  in  the  county  where 
it  is  filed. 

Co.  Proc.,   part  of  %  372,   am'd. 

|    1280.  Papers    to    be    filed)    controversy    thereupon    be- 
comes  an  action. 

The  case,  submission,  and  affidavit,  must  be  filed  in  the  office 
of  the  clerk  of  the  court  to  which  the  submission  is  made.(l)  If 
the  submission  is  made  to  the  supreme  court,  they  must  be  filed 
in  the  office  of  the  county  clerk,  if  any,  specified  in  the  submis- 
sion; if  no  county  clerk  is  so  specified,  th^y  may  be  filed  in  the 
office  of  any  county  clerk.  The  filing  is  a  presentation  of  the 
submission;  and  thenceforth  theapontrovcrsy  becomes  an  action; 
and  each  provision  of  law,  relating  to  a  proceeding  in  an  action, 
applies  to  the  subsequent  proceedings  therein  except  as  otherwise 
prescribed  in  the  next  action. 

(1)  New.    Remainder  Is  substituted  for  Oo.  Proc.,  §  874,  and  part  of  |ft  S7S 
and    373. 

|  1281.    [Am'd,  18116,  1809.]    Subsequent  proceedings  rearn- 
1  sited. 

An  order  of  arrest,  a  temporary  injunction,  or  a  warrant  of 
attachment,  cannot  be  granted  in  such  an  action;  the  costs 
thereof  are  always  in  the  discretion  of  the  court,  but  costs  can- 
not be  taxed,  for  any  proceedings  before  notice  of  trial;  the  action 
must  be  tried  by  the  court,  upon  the  case  alone;  and  the  case, 
pnbmission,  affidavit,  and  a  certified  copy  of  the  judgment,  and 
of  any  order  or  paper  necessarily  affecting  the  judgment,  con- 
stitute the  judgment  roll.  If  the  action  is  in  the  supreme  court 
it  mart  be  tried  and  judgment  rendered  by  the  appellate  division 
thereof,  and  if  in  the  city  court  of  the  city  of  New  York*  it 
must  be  tried  and  judgment  rendered  at  the  general  term  thereof. 
If  the  statement  of  facts  contained  in  the  case,  is  not  sufficient 
to  enable  the  court  to  render  judgment,  an  order  must  be  mad© 


f  1281  SUBMISSION  OF  CONTROVERSY.  «.  11, 1 2,  *.  7 

dismissing  the  submission,  without  costs  to  either  party;  unless 
the  court  permits  the  parties,  or,  in  a  proper  case  their  repre- 
sentatives, to  file  an  additional  statement,  which  it  may  do,  in  its 
discretion,  without  prejudice  to  the  original  statement. 

L.  IMS,  oh.  Mi  fL.  18»,c1l5M.    In  effect  Mar  S.  18». 
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Vacating  or  setting  aaida  a  judgftiftat,  to.  irregularity  or 

error  ia  fact,  * 

.  1282.  Motion  to  Bet  aside  judgment  for   irregularity;   when  !t   »^_   ~ 
h«*ard.  ■• 

liB3.  Motion  to  set  aside  judgment  for  error  in  fact;  when  it  may  b» 
made  by  party. 


18f4.  Jdk;   after  a    party's   death. 
128p.  }q.;  by   a   person   not  a   party. 
IBM.  Id.;  when  several  parties  are  ei 


when  several  parties,  are  entitled  to  move. 

1287.  To  whom  notice  of   the  motion   must   be   given. 

1288.  Id.;  when  real  property  recovered  by  the  judgment  has  been 

veyed. 

Ijf0.  How  notice  given  under  this  title. 
1290.  Within  what  time  motion  to  be  made. 
Wl.  Exceptions  in  eases  of  disability. 
119*.  Restitution;    whon    directed. 

1  108B.  Motion   to   set   aside  J  a  dam  en  t   for   Irregularity  | 
wsien  It  may  be  heard. 

A  motion  to  set  aside  a  final  judgment,  for  irregularity,  shall 
not  be  heard,  after  the  expiration  of  one  year  since  the  filing 
ot  the  judgment-roll;  unless  notice  thereof  is  given  for  a  day 
within  the  year,  and  either  the  hearing  is  adjourned,  by  one  or 
more  orders,  until  after  the  expiration  of  the  year;  or  the  term, 
for  which  it  is  thus  noticed,  is  not  held.  In  the  latter  event, 
the  motion  may  be  re-noticed  for,  and  heard  at,  the  next  term 
at  which  it  can  be  made,  held  not  less  than  ten  days  after  the 
day,  when  the  first  term  was  appointed  to  be  held. 

2  a.  S.  950,  8  2  (2  Bdm.  371),  remodelled.     Bee  f  T34. 

{  1283.  Motion  to  set  aside  judgment  for  error  lit  ffact| 
Wben  It   may  be  made   by   party. 

A  motion  to  set  aside  a  final  judgment,  rendered  in  a  court  of 
record,  for  error  in  fact,  not  arising  upon  the  trial,  may  be  made 
by  the  party  against  whom  It  is  rendered;  or,  if  an  execution} 
has  not  been  issued  thereon,  and  the  judgment  has  not  been 
wholly  or  partly  satisfied  or  enforced,  by  the  party  in  whose 
faror  It  fs  rendered.  (See  fi  1200.) 
2B.  S.  691,  parts  of  ||  2  and  8  (2  Bdm.  613),  consolidated  and  am'd. 

I   1284.  td.j  after  a  party's  death* 

A  like  motion  may  be  made,  after  the  death  of  a  party  enti- 
tled to  make  it,  as  prescribed  in  the  last  section,  by  the  following 
persons:  , 

1.  Where  the  judgment  awards  a  sum  of  money,  or  a  chattel,* 
or  an  interest  in  real  property,  which  is  declared  by  law  to  be 
aaaets.  the  motion  may  be  made  by  his  executor  or  administrator. 

2.  Where  the  judgment  awards  real  property,  or  the  possession 
thereof,  or  where  the  title  to  or  an  estate  or  interest  in  real 
property  is  determined  or  affected  thereby,  the  motion  may  bo 
made  by  the  heir  of  the  decedent,  to  whom  the  real  property1 
descended,  or  might  have  descended,  or  by  the  person  to  whom 
he  devised  it. 

3.  Where  the  judgment  is  rendered  against  or  in  favor  of  two 
or  more  persons,  the  motion  may  be  made,  jointly,  by  the 
survivor,  aad  the  person  who  would  have  been  entitled  to  make 
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it,  if  the  judgment  had  been  -rendered  in  favor  of  or  against  the 
decedent  only. 
2  R.  S.  601,  §  2,  »'*w-  2  and  8'  tnd  5  °'  consolidated. 

S  1285.  I^-»  by  *  P*r*on  »©*  *  party. 

A  m«**A,n  may  ^e  ma^e»  either  before  or  after  the  death  of  the 
je*~Jaant}  by  a  person,  who  is  not  a  party,  to  set  aside,  for  error 
<d  fact,  not  arising  upon  the  trial,  a  judgment,  rendered  in  an 
action  against  a  tenant  for  life,  or  for  years,  awarding  real 
property,  or  the  possession  of  real  property,  in  which  the  person 
making  the  motion  has  an  estate,  or  interest,  in  reversion  or 
remainder. 

Id.,  |  2,  subd.  4,  remodelled. 

{  1286.  Id.;  when  several   parties  are  entitled   to   move. 

Where  two  or  more  persons  are  entitled  to  move  to  set  aside 
a  judgment,  as  prescribed  in  the  last  three  sectidus,  one  or  more 
of  them  may  move  separately;  but,  in  that  case,  notice  of  the 
motion  must  be  given  to  those  who  do  not  join  therein,  in  like 
manner  as  if  they  were  adverse  parties. 
Substitute  for  2  R.  S.  502,  |{  7-17. 

{  1287.  To   whom  notice    of  the    motion  mait  be   given. 

Notice  of  a  motion  to  set  aside  a  final  judgment,  for  error  in. 
fact,  not  arising  upon  the  trial,  must  be  given  to  the  adverse 
party,  or,  in  case  of  his  death,  to  each  person  who  might  havtf 
moved,  as  against  the  moving  party,  to  set  aside  the  judgment 
for  the  same  cause,  as  prescribed  in  this  title.(l)  Where  the 
motion  is  made  by  the  party  against  whom  the  judgment  is 
rendered,  or  by  his  heir,  devisee,  executor,  or  administrator, 
service  of  the  notice,  upon  the  attorney  of  record  for  the  party, 
in  whose  favor  the  judgment  is  rendered,  has  the  like  effect,  as 
if  it  was  served  upon  the  part}'.  (2) 

(1)  Id.,  the  substance  of  §  10,  except  tbe  last  clause  of  snbd.  3  thereof. 
(2)    New. 

|  1288.  Id.;  when  real  property  recovered  by  the  Judg- 
ment  has  been  conveyed. 

Where  the  judgment  awards  real  property,  or  the  possession 
thereof,  or  where  the  title  to,  or  an  estate  or  interest  in,  real 
property  is  determined  or  affected  thereby,  and  the  real  property, 
or  estate  or  interest  therein,  has  been  conveyed,  by  the  adverse 
party,  niore  than  eight  days  before  the  hearing  of  the  motion, 
notice  of  the  motion  must  also  be  given  to  each  actual  occupant 
of  the  property,  claiming  under  the  conveyance. 

2  R.   S.  592,   remainder  of  |   19. 

{  1289.   How  notice  seiven  under  this  title. 

Notice  must  be  given,  in  a  case  specified  in  this  title,  by  per* 
sonal  service  of  a  written  notice,  or  of  an  order  to  show  cause 
why  the  motion  should  not  bo  granted;  or,  if  a  person  entitled  to 
notice  cannot,  with  due  diligence,  be  found  within  the  State* 
in  any  manner  which  the  court,  or  a  judge  thereof,  directs  in 
an  order  to  show  cause,  or  which  the  court  directs  in  a  subse- 
quent order. 

5  1290.  Within    what  time  motion   to  be  made. 

A  motion  to  set  aside  a  fiual  judgment,  for  error  in  fact,  not 
arising  upon  the  trial,   shall  not  be  heard,   except  as  specified 

set** 
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In  the  next  section,  after  the  expiration  of  two  years  since  the 
filing  of  the  judgment-roll,  unless  notice  thereof  is  given  for  a 
day  within  the  two  years;  and  either  the  nem*^  -ls  adjourned 
by  one  or  more  orders,  until  after  the  expiratio*  0f  ^ne  tWo 
years;  or  the  term,  for  which  it  is  thus  noticed,  is  not-i,^^  jn 
the  latter  event,  the  motion  may  be  re-noticed  for,  auav^o^ 
at,  the  next  term  at  which  it  can  be  made,  held  not  less  tnttw. 
ten  days  after  the  day,  when  the  first  term  was  appointed  to 
be  held. 

|  1281.   Exceptions  In  canes  of  disability. 

If  the  person,  against  whom  the  judgment  is  rendered,  is,  at 
the  time  of  filing  the  judgment-roll,  either 

1.  Within  the  age  of  twenty-one  years;  or 

2.  Insane;  or 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution,  upon  con- 
viction of  a  criminal  offence,  for  a  term  less  than  for  life; 

The  time  of  such  a  disability  is  not  a  part  of  the  time,  limited 
by  the  last  section;  except  that  the  time,  within  which  the  motion 
may  be  heard,  cannot  be  extended  more  than  five  years  by  such 
a  disability,  nor,  in  any  case,  more  than  one  year  after  the 
disability  ceases. 
From  2  R.  S.  504,  91  22  and  24. 

f  1293.  Restitution;   when    directed. 

Where  a  judgment  is  set  aside  for  any  cause,  upon  motion, 
the  court  may  direct  and  enforce  restitution,  in  like  manner,  with 
like  effect,  and  subject  to  the  same  conditions,  as  where  a  judg- 
ment is  reversed  upon  appeal 
■m  8  1823,  past. 
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CHAPTER  XIL 

Appeals. 

flTLH    I«— Geaeral  Provision*  Relatlag  to  tfce  Appeals  Provided  let  \m  tkll 

Chapter. 

TITLE  II.— Appeal  to  the  Court  of  Appeals. 
TITLE  III.— Appeal  to  the  Supreme  Court  from  an  Inferior  Court* 
TITLE  IT.— Appeal  to  the  Appellate  Dlvtelo*  of  the  SnpresM  Court* 
TITLE    Y. -Appeal  Front  »  DeterBtntttfta  I*  ft  ftfteelftl  PrfrseaHftfr, 

TITLE  I. 

Gren  vral  provisions,  relating-  to  the  appeals  provided  tbt  is 

this  chapter. 

3*v    1293.  Writs  of   error   abolished. 

1294.  When  party  may  appeal. 

1295.  Parties   to  appeal;   how  designated.    Title  of  cfcftse. 
1290.  When  a  person  entitled  to  become  a  party  may  appeal. 

1297.  Appeal  when  adverse  party  haa  died. 

1298.  Proceedings,   when  party  dies  pending  appeal. 

1299.  Order  of  substitution. 

1300.  Appeal,    how   taken. 

1801.  When  notice  of  appeal  to  specify  interlocutory  Judgment,  etc. 

1302.  Proceedings,  If  attorney  or  party  not  found. 

1303.  Defects  In  proceedings  may  be  supplied. 

1304.  Order    appealed    from    must    be    entered.    Proceedings    to    couaftfi 

entry. 

1305.  Security  may  be  waived. 

1306.  Deposit  in  lieu  of  undertaking. 

1307.  Undertaking  must   be   filed. 

1308.  New  undertaking  to  be  given,   when  sureties  are  Insolvent,  etc. 

1309.  Action  upon  undertaking,   when  not  to  be  brought. 

1310.  When  appeal  stays  proceedings;   effect   thereof. 

1311.  Levy  upon  personal  property,   when  superseded  by  appeal. 

1312.  Court  mny  limit  amount  of  security  In  certain  cases. 

1313.  No  security  necessary,  on  appeal  by  the  people,  etc. 

1314.  Id.;   on  appeal  by  a  domestic  municipal  corporation. 

1315.  Papers  to  be  transmitted  to   appellate  court. 

1310.  Interlocutory   Judgment,    or   Intermediate  order,    may  be  reviewed. 

1317.  Judgment  or  order  on  Appeal. 

1318.  When  no  appeal  lies  from  judgment  of  reversal. 

1319.  Mode  of  enforcing  affirmed  or  modified  judgment. 

1320.  Id.:   as  to  order. 

1321.  Mode   of  cancelling  docket   of  reversed  or  modified  judgment. 

1322.  Id.;  when  reversal,  etc..  was  by  court  of  appeals. 

1323.  Restitution ;  when  awarded. 

1323a.  Remarks   or  comments  of  Judge,  duly  excepted   to,   shall  be  ant>* 
ject  to  review. 

§  1293.  WritM   of  error  abollnhed. 

The  writ  of  error  in  a  civil  action  or  special  proceeding  has 
been  abolished. 

Substituted  for  Co.    Proc.,   |  333,  and  the  first  sentence  of  f  457. 

§  1204.  When   party-  may  appeal. 

A  party  ajrprieyed  mny  appeal,  in  a  case  prescribed  In  thia 
chapter,  except  where  the  judgment  or  order,  of  which  he  com- 
plains, was  rendered  or  made  upon  his  default. 

Co.  Proc.,   S  325,  am'd  by  adding  the  final  clause.    See  |  2508. 
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9    1296.   Parties     to    appeal)     how     dealrna  tea.    Title    of 

e«ue. 

The  party  or  person  appealing  is  designated  as  the  appellant, 
and  the  adverse  party  as  the  respondent.  After  an  appeal  is 
taken  to  another  court,  the  name  of  the  appellate  court  must  be 
substituted,  for  that  of  the  court  below,  iu  the  title  of  the  action 
or  speoial  proceeding,  and  in  any  case,  the  name  of  the  county, 
if  it  is  mentioned,  may  be  omitted;  "otherwise  the  title  shall  not 
be  changed,  \u  consequence  of  the  appeal. 

Co.  Proc.,  f  326,  am'd. 

J  1298.  When  a  person  entitled  te  peqome  a  party  may 
appeal. 

A  person  aggrieved,  who  is  not  a  party,  but  is  entitled  by  law 
to  be  substituted,  in  place  of  a  party:  or  who  has  acquired,  since 
the  making  of  the  order,  or  the  rendering  of  the  judgment  up- 
pealed  from,  an  interest,  whioh  would  have  entitled  him  to  be 
so  substituted,  if  it  had  been  previously  acquired,  may.  also  ap- 
peal, as  prescribed  In  this  chapter,  for  an  appeal  by  a  party.  But 
the  appeal  cannot  be  heard,  until  he  pas  been  substituted  in  place 
of  the  party;  and  If  he  unreasonably  neglects  to  procure  an  order 
of  substitution,  the  appeal  may  be  dismissed,  upon  motion  of  the 
respondent.     (Bee  f  2509.) 


f  IsnW.  Appeal  whan  adverse  party  tan  dledU 

Where  the  adverse  party  has  died,  since  the 'making  of  the 
order,  or  the  rendering  of  the  judgment  appealed  from,  or  where 
the  judgment  appealed  from  was  rendered,  a,ftcr  his  death,  In  a 
ease  prescribed  by  law,  an  appeal  may  bo  taken,  as  if  he  was 
JrrinjN  but  it  cannot  be  heard,  until  the  heir,  devisee^  executor,  or 
administrator,  as  the  case  requires,  has  been  substituted  as  the 
respondent.  In  such  a  case,  an  undertaking  required  to  perfect 
the  appeal,  or  to  stay  the  execution  of  the  judgment  or  order 
appealed  from,  must  recite  the  fact  of  the  adverse  party's  death; 
and  the  undertaking  enures,  alter  substitution,  to  the  benefit  of 
the  person  substituted. 

ft    12*8.     [Aat'o,     18**.]    Feoeeedlpa;*,     when     Party     4*e« 
pending-  appeal* 

Where  either  party  to  an  appeal  dies,  before  the  appeal 
is  heard,  or  has  heretofore  died,  and  the  appeal  has  not  been 
heard,  it  an  order,  substituting  another  nerson  in  his  place, 
is  not  made,  within  three  months  after  nis  death,  or,  where 
he  has  heretofore  died,  within  three  months  after  this  section 
takes  effect,  the  court,  in  which  the  appeal  is  pending,  may,  in 
its  discretion,  make  an  order,  requiring  all  persons  interested  in 
the  decedent's  estate,  to  show  cause  before  it,  why  the  judgment 
or  order  appealed  from  should  not  be  reversed  or  affirmed,  or 
the  appeal  dismissed,  as  the  case  requires.  The  order  must 
specify  a  ijay,  when  cause  is  to  be  shown,  which  must  be  not 
less  than  six  months  after  making  the  order;  and  it  must  desig- 
nate the  mode  of  giving  notice  to  the  persons  interested.  Tnon 
the  return  day  of  the  order,  or  at  a  subsequent  day,  appointed 
by  toe  court,  if  the  proper  person  has  not  been  substituted,  the 
eoqrt.  upon  proof,  by  affidavit,  that  notice  has  been  given,  an 
required   by  the  order,   may  reverse  or  affirm  the  judgment  or 
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order  appealed  from,  or  dismiss  the  appeal,  or  make  such  further 
order  in  the  premises,  as  the  case  requires. 
Substitute  for  Co.   Proc.,   part  of  9    121. 

2  1290.   Order   of   substitution. 

Where  the  appeal  is  from  one  court  to  another,  an  application 
for  an  order  or  substitution,  as  prescribed  by  the  last  three 
sections,  must  be  made  to  the  appellate  court.  Where  personal 
service  of  notice  of  application  for  an  order  has  been  made, 
within  the  State,  upon  the  proper  representative  of  the  dece- 
dent, an  order  of  substitution  may  be  made,  upon  the  application 
of  the  surviving  party. 

g  1300.    [Am'd,   1900.]     Appeal,  how  taken. 

An  appeal  must  be  taken,  by  nerving,   upon  the  attorney  tor 

the  adverse  party,  as  prescribed  in  article  third  of  title  sixth  of 

chapter  eighth  of  this  act,   and  upon  the  clerk,  with  whom  the 

judgment  or  order  appealed  from  is  entered,  by  filing  it*  in  his 

oiiice,  a   written  notice,  to  the  effect,  that  the  appellaut   appeals 

from   the  judgment   or  order,   or   from   a   specified   part   thereof. 

Upon  an   appeal   to  the  court  of  appeals   from,  an   order  of  the 

appellate    division,    made   upon   an    appeal    from   the   surrogates" 

court,   the  notice  of  appeal   shall  be  filed   with  the  clerk  of  the 

surrogates*  court. 

Co.  Proc..  f  S27,  first  sentence.  Am'd  by  L.  1909,  ch.  418.  In  effect 
Kept.    1,    1909.     See    §    2574. 

|  1801.  When  notice  of  appeal  to  specify  lnterlooutovy 
Judgment,   etc. 

Where  the  appeal  is  from  a  final  judgment,  or  from  a  final 
order  in  a  special  proceeding,  and  the  appellant  intends  to  bring 
up,  for  review  thereupon,  an  interlocutory  judgment,  or  an  inter- 
mediate order,  he  must,  in  the  notice  of  appeal,  distinctly  specify 
the  interlocutory  judgment,  or  intermediate  order,  to  be  reviewed. 

See  §§    1316  and   1317,   post. 

{  1302.  Proceeding's,  If  attorney  or  party  not  found. 

If  the  attorney  for  the  adverse  party  is  dead;  or  if  he  has 
been  removed,  and  notice  of  the  removal  has  been  served  upon 
the  appellant's  attorney,  and  another  attorney  has  not  been  sub- 
stituted in  his  place;  or  if,  for  any  reason,  service  of  a  notice 
of  appeal,  upon  the  proper  attorney  for  the  adverse  party,  can- 
not, with  due  diligence,  be  made  within  the  State,  the  notice 
of  appeal  may  be  served  upon  the  respondent,  in  the  manner 
prescribed  by  law  for  serving  it  upon  an  attorney.  If  personal 
service  upon  the  respondent  cannot,  with  due  diligence,  be  so 
made  tvithin  the  State,  the  notice  of  appeal  may  be  served 
upon  him,  and  notice  of  the  subsequent  proceedings  may  be 
given  to  him,  as  directed  by  a  judge  of  the  court,  in  or  to  which 
the  appeal  is  taken. 

§  1303.  Defects  In  proceeding*  may  be  supplied. 

Where  the  appellant,  seasonably  and  in  good  faith,  serves  the 
notice  of  appeal,  either  upon  the  clerk  or  upon  the  adverse  nurtr 
or   his   attorney,    but   omits,   through    mistake,    inadvertence,    or 
cxcusanle  neglect,  to  serve  it  upon  the  other,  or  to  do  any  other 
act,    necessary  to   perfect   the  appeal,   or   to   stay  the  execution 

0fi -1  uA,Jlldpme1^  .or   °.rdor   aPP<?al«l    from;   the   court,    in   or   to 
which  the  appeal  is  taken,  upon  proof,  by  affidavit,  of  the  facts 
may    m  its  discretion,  permit  the  omission  to  be  supplied,  or  an 
amendment  to  be  made,   upon  such  terras  as  justice  requires. 
Co.     Proc..    part  of  %   3TI.    am'd. 
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|  1304.  Order  appealed  from  mmt  be  entered.  Proceed- 
ings to  compel  entry. 

An  appeal  cannot  be  taken  from  an  order  made  by  a  judge,  out 
of  court,  until  it  is  entered  in  the  office  of  the  proper  clerk. 
Where  such  an  order  has  not  been  "so  entered,  or  the  papers, 
updn  which  it  was  founded,  have  not  been  filed  in  the  same 
clerk's  office,  the  judge  who  made  it,  or,  if  he  is  absent,  or  unable 
or  disqualified  to  act,  a  judge  of  the  court,  in  or  to  which  an 
appeal  therefrom  may  be  taken,  must,  upon  the  application  of 
a  party  or  other  person,  entitled  to  take  such  an  appeal,  make 
an  order,  requiring  the  omission  to  be  supplied,  within  a  specified 
time  after  service  of  a  copy  of  the  order  made  by  him.  Upon 
proof,  by  affidavit,  that  a  copy  of  the  latter  order  has  been 
served,  and  that  the  omission  has  not  been  supplied,  the  same 
judge  may  make,  upon  notice,  an  order  revoking  and  annulling 
the  original  order.  The  provisions  of  the  last  section  but  one 
apply  to  the  service  of  an  order,  or  a  notice,  as  prescribed 
in  this  section. 
Substitute  for  portions  of  Co.  Proc,  (  350. 

|  1306.  Security  may  be  waived. 

An  undertaking,  which  the  appellant  is  required,  by  this  chap- 
ter, to  give,  or  any  other  act  which  he  is  so  required  to  do,  for 
the  security  of  the  respondent,  may  be  waived  by  the  written 
consent  of  the  respondent. 

Co.    Proc.,    |    334,    last   sentence,    am'd. 

|  1306.  Deposit,  In  lien  of  undertaking:. 

Where  the  appellaut  is  required,   by  this  chapter,  to  give  an 
undertaking,  he  may,  in  lieu  thereof,  deposit  with  the  clerk,  with  #/% 
whom  the  judgment  or  order  appealed   from   is  entered,   a   sum     \%/+ 
of   money,    equal    to   the   amount   for   which   the  undertaking   is        *£ 
required  to  be  given.     The  deposit  has  the  same  effect,  as  filing   *     *- 
the    undertaking;   and    notice    that    it   has    been    made,    has    the 
same  effect,  as  notice  of  the  filing  and  service  of  a  cony  of  the 
undertaking.      The   court,    wherein   the   appeal    is   pending,    may      f1^ 
direct  the  mode,  in  which  the  money  shall  be  kept  and  disposed    "*-  { 
of,  during  the  pendency,  or  after  the  determination  of  the  appeal.       »•*» 
ld„  part  of  |  335,  air'd.  4y^ 

f    1307.   [Am'd,    1910.]       Undertaking    must    be    filed.  J  ^* 

An  undertaking,  given  as  prescribed  in  this  chapter,   mutst  ho^»  ■*■ 
filed  with  the  clerk,  with   whom  the  judgment  or  order  appealed,*  *aj 
from    is   entered,   except   that    upon   an    appeal    to    the   court   of    « *JL, 
appeals  the  undertaking  must  be  filed  with  the  clerk  of  the  court     ^ 
wherein  the  original  judgment  or  order  was  entered.  :jj 

Id.,    |  343,  first  sentence.     See  Rule  4.     Am'd,  L.   1010,  ch.   582.    In  effect 
Sept.   1,  1010. 

L1308.    [Am'd,    1SD5.1       New    undertaking    to    be    given, 
en    sureties    are    Insolvent,   etc. 

The  court,  in  which  the  appeal  is  pending,  upon  satisfactory 
proof,  by.  affidavit,  that  since  the  execution  of  an  undertaking, 
given  as  prescribed  in  this  chapter,  one  or  more  of  the  sureties 
therein  have  become  insolvent;  or  that  his  or  their  circumstances 
have  become  so  precarious,  that  there  is  reason  to  apprehend, 
that  the  undertaking  is  not  sufficient  for  the  security  of  the 
respondent;  may  make  an  order,  requiring  the  appellant  to  file 
a  new  undertaking,  and  to  serve  a  copy  thereof,  as  required  with 
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respect  to  the  original  undertaking.  If  the  appellant  fails  so  to 
do,  within  twenty  days  after  the  service  of  a  copy  of  the  order, 
or  such  further  time  as  the  court  allows,  the  appeal  must  be 
dismissed,  or  the  order  or  judgment,  from  which  the  appeal  is 
taken,  must  be  executed,  as  if  the  original  undertaking  had  not 
been  given. 

Co.  Proc,  part  of  f  385,  am'd;  L.  1886,  ch.  940. 

|  ia<H>.  [Am'd,  18O40  Action  upon  undertaking)  wben 
not  to  be  brought. 

An  action  shall  not  be  maintained,  upon  an  undertaking,  given 
upon  an  appeal,  taken  as. prescribed  in  title  third,  fourth  or  fifth 
of  this  chapter,  until  ten  days  have  expiree^  since  the  service, 
upon  the  attorney  for  the  appellant,  and  upon  the  sureties  on  such 
undertaking,  of  a  written  notice  of  the  entry  of  a  judgment  or 
order,  affirming  the  judgment  or  order  appealed  from,  or  dis- 
missing the  appeal,  such  service  may  be  made  by  mailing  such 
notice  in  a  postpaid  wrapper  addressed  to  said  surety  or  sureties, 
at  the  last  known  post-office  address  of  such  surety  or  sureties. 
Where  an  appeal  to  the  court  of  appeals,  from  that  judgment  or 
order,  is  perfected,  and  security  is  given  thereupon,  to  stay  the 
execution  of  tho  judgment  or  order  appealed  from,  an  aotion 
shall  not  be  maintained  upon  the  undertaking,  given  upon  the 
preceding  appeal,  until  after  the  final  determination  of  the  appeal 
to  the  court  of  appeals. 

L.   1804,  «h.   108. 

§  1310.    [Am'd,  1MM&,  180*,  11*17.]    Who*  anneal  stars  pro- 
ceeding*) effeet  thereof. 

^       Where  an  appeal  to  the  appellate  term  of  any  court  or  to  the 
,S>       appellate  division  of  the  supremo  court  or  to  the  court  of  appeals 


j^jh       appellate  uivisioii  <u  me  supremo  courv  or  io  me  euun  ui  uppc^us 
y         or  otherwise  has  been  heretofore  or  shall  hereafter  be  perfected, 


Y 

fc 
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as  prescribed  in  this  chapter,  and  the  other  acts,  if  any,  required 
to  be  done,  to  stay   the  execution  of  the  judgment  or  order  ap- 
pealed from,  have  been  done,  the  appeal  stays  all  proceedings  to 
^-        enforce   the  judgment   or   order   appealed    from;   except    that    the 
,  J»*      court  or  judge  from  whose  determination  the  appeal  is  taken,  may 
|i«\      proceed    in    auy    matter   included    in    the   actiou    or    special    pro- 
i-fc   feeding,  and  not  affected  by  the  judgment  or  order  appealed  from 
Xr      or  not  embraced  within  the  appeal;  or  may  cause  perishable  prop- 
*        erty  to  be  Hold,  pursuant  to  the  judgment  or  order  appealed  from. 
**      V  The  proceeds  of  such   a   sale  must   be  paid,   to  abide  the   result 
»v      of  the  appeal,  into  the  court  from  or  in  which  the  appeal  is  taken. 
_4  </*  or,  if  it  was  taken  as  prescribed  in  title  fifth  of  this  chapter,  into 
O^y1      the  supreme  court.     When  an  appeal  from  a  judgment  for  rent 
^J*  has  been  perfected  and   execution  stayed  as  herein  provided,   the 
rj¥       appeal  stays  all   summary   proceedings,   pending  or  otherwise,   to 
tF  recover  the  possession  of  real  properly  or  dispossess  tenants  there- 

from, based  on  the  failure  to  pay  the  rent  included  in  the  judg- 
ment appealed  from.  Iu  a  case,  specified  iu  subdivision  four  of 
section  one  hundred  and  ninety  or  this  act,  a  party  aggrieved, 
upon  presenting  to  the  court  proof  by  affidavit  that  he  intends  to 
apply  to  the  appellate  division,  rendering  such  decision,  for  leave 
to  appeal  to  the  court  of  appeals,  and  in  case  such  appellate 
division  shall  refuse  such  have,  then  that  such  party  intends 
to  apply  to  the  court  of  appeals  to  be  allowed  to  appeal  to  said 
court  of  appeals,  and  proof  that  an  undertaking,  given  as  pro- 
scribed in  this  chapter,  has  been  tiled  with  the  clerk  with  whom 
the  judgment   appealed   from   is  entered,  shall  be  entitled   to   an 
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order  staying  nil  proceed ings  to  enforce  such  judgment,  until  the 
granting  "or  refusal  of  such  leave  to  appeal  by  such  uppellnte 
<li virion  or  the  court  of  appeals.  The  party  desiring  to  make 
such  application  must  do  so  at  the  same  term  or  at  the  term 
of  mi  id  appellate  division  next  succeeding  that  at  which  judg- 
ment of  ntflrmuiice  was  rendered  and  notice  of  entry  thereof 
served  upon  the  party  aggrieved,  and  in  case  said  appellate 
division  refuse*  such  application,  then  such  party  shall  have 
thirty  days,  from  and  after  service  of  a  copy  of  the  order  of 
said  appellate  division  denying  such  application,  with  notice  of 
entry,  in  which  to  apply  to  the  court  of  appeals,  to  be  allowed 
to  so  appeal*  and  if  such  application  be  granted,  shall  have  thirty 
davs  from  the  granting  thereof  to  perfect  an  appeal  to  the  court 
of 'appeals.     (See  **  2087,  2101.  2f>84.) 

AmM  I»y  1..  1S93.  oh.  4:  L.  1805,  ph.  946;  L.  1898,  ch.  292;  L.  1917,  oh. 
293.  in  effect  Juno  1,   1917. 

f  1811.  [Am'd,  1896,  1806.]  Levy  npaa  personal  property, 
when  superseded  by  appeal. 

Where  an  appeal,  taken  from  a  fintil  judgment,  to  the  court  of 
appeals,  ha*  been  perfected,  and  the  security,  required  to  stay 
the  execution  of  the  judgment,  has  been  given;  or  where  the 
security,  given  upon  an  appeal,  taken  from  a  final  judgment  of  the. 
supreme  court,  a  county  court  or  the  city  court  of  the  city  of 
New  York,  or  the  municipal  court  of  the  city  of  New  York,  is 
equal  to  that  required  to  perfect  an  appeal  to  the  court  of  ap- 
peal*, and  to  stay  the  execution  of  the  judgment;  the  court,  in 
which  the  judgment  appealed  from  was  rendered,  may,  in  its  dis- 
cretion, and  upon  such  terms  as  justice  requires,  make  an  order, 
upon  notice  to  the  respondent,  and  the  sureties  in  the  under- 
taking, discharging  a  lery  upon  personal  property,  made  by  virtue 
of  an  execution,  issued  upon  the  judgment  appealed  from*  But 
thfe  section  does  not  authorise  the  discharge  of  a  levy,  made  by 
virtue  of  a  warrant  of  attachment. 

L.  1M,  O*.  Ml  1 1*  IMS,  SA.  2M.    Ill  tffsct  BSpt.  1, 18*. 

|  1312L  Court  may  Unit  amount  of  security  fa  aertala 

eases. 

Where  an  appeal  is  taken,  as  prescribed  in  title  second  or  fourth 
of  this  chapter,  the  court,  in  or  from  which  the  appeal  is  taken; 
or.  where  an  appeal  is  taken  as  prescribed  in  title  third  or  fifth 
of  this  chapter,  the  court,  to  which  the  appeal  is  taken;  may.  in 
its  discretion,  make  an  ofder,  upon  notice  to  the  respondent,  dis- 
pensing with  or  limiting  the  security,  required  to  stay  the  execu* 
tioii  of  the  judgment  or  ordef  appealed  from,  as  follows: 

1.  Where  the  appellant  Is  an  exeeator,  administrator,  trustee, 
or  other  person  acting  In  another's  right,  the  security  may  be 
dispensed  with  or  limited,  in  the  discretion  of  the  court. 

2.  The  aggregate  sum,  |n  which  one  or  more  undertakings  are 
ran tilred  to  be  given,  may  be  limited  to  not  lews  than  fifty  thousand 
dollar*,  where  It  would  otherwise  exceed  that  sum. 

Substitute  for  part  of  Co.  Proc..  |  339. 

§  1818.  Ho  security  necessary,  on  appeal  toy  tlto  people, 


Upon  an  appeal,  taken  by  the  people  of  the  State,  or  by  a  State 
officer,  or  board  of  State  officers,  or  a  board  of  supervisors  of  a 
county,  the  service  of  the  notice  of  appeal  perfects  the  appeal, 
•mi  atays  ths  execution  of  the  judgment  or  order  appealed  from, 
without  an  undertaking,  or  other  security. 
Values  ©f  U  ISM.  ch.  37,  f  2,  a»  am'd  by  U  1861,  ch.  288  (4  Edm.  200). 
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|  1814..  [Am'd,  1877.]    Id.)  on  appeal  by  a  domestic  muni- 
cipal corporation. 

Upon  an  appeal,  taken  by  a  domestic  municipal  corporation,  the 
service  of  the  notice  of  appeal  perfects  the  appeal,  and  stays  the 
execution  of  the  judgment  or  order  appealed  from,  without  an 
undertaking,  or  other  security;  except  that,  where  an  appeal  is 
taken,  as  prescribed  in  title  second,  third  cr  fourth  of  this  chap- 
ter, the  court,  in  or  from  which  the  appeal  is  taken,  may,  in  its 
discretion,  require  security  to  be  given.  In  that  case,  the  form, 
nature,  and  extent  of  the  security,  not  exceeding  that  which  is  re- 
quired in  a  like  case,  from  a  natural  person,  and  the  time  and 
manner  in  which  it  must  be  given,  must  be  prescribed  by  the 
order  of  the  court:  and  the  mayor,  comptroller,  or  counsel  to  the 
corporation,  may  execute,  in  behalf  of  the  corporation,  an  under- 
taking, so  required  to  be  given. 
L.  1859,  ch.  282,  5  1  (4  Sdm.  683).    See  8  1990,  post. 

|  1315.  Papers  to  be  transmitted  to  appellate  court. 

Where  an  appeal  is  taken  from  a  final  judgment,  as  proscribed 
in  title  second  or  third  of  this  chapter,  the  appellant  must,  within 
twenty  days  after  it  is  perfected,  cause  a  copy  of  the  judgment- 
roll,  and  of  a  case  or  notice  of  exceptions,  if  any,  tiled  after  the 
entry  of  judgment,  and  a  certified  copy  of  the  judgment  given 
thereon  and  of  the  notice  of  appeal,  to  be  transmitted  to  the 
appellate  court,  by  the  clerk,  upon  whom  the  notice  of  appeal  was 
served.  Where  an  appeal  from  an  order,  or  a  part  of  an  order, 
is  taken  as  prescribed  in  title  second,  third,  and  fifth  of  this  chap- 
ter, the  appellant  must,  within  the  same  time,  cause  a  certified 
copy  of  the  notice  of  appeal,  of  the  order,  and  of  the  papers  upon 
which  the  order  was  founded,  to  be  transmitted  to  the  appellate 
court,  by  the  same  clerk.  If  the  appellant  fails  so  to  do,  the  re- 
spondent may  cause  those  papers  to  be  so  transmitted;  and  he  is 
entitled  to  tax  the  expense  thereof,  as  a  disbursement,  where  he 
recovers  costs.  The  clerk  of  the  appellate  court  must  file  the 
papers  so  transmitted;  and,  except  where  it  is  otherwise  specially 
prescribed  by  law,  the  appeal  must  be  heard  upon  them. 

Go.  Proc.,  |  828,  am'd.     See  |  1339. 

(  1816.  Interlocutory  Judgment,  or  intermediate  order, 
may  be  reviewed. 

An  appeal,  taken  from  a  final  judgment,  brings  up  for  review, 
an  interlocutory  judgment,  or  an  intermediate  order,  which  is 
specified  in  the  notice  of  appeal,  and  necessarily  affects  the  final 
judgment;  and  which  has  not  ul ready  been  reviewed,  upon  a 
separate  appeal  therefrom,  by  the  court  or  the  term  of  the  court, 
to  which  the  appeal  from  the  final  judgment  is  taken.  The  right 
to  review  an  interlocutory  judgment,  or  an  intermediate  order, 
as  prescribed  in  this  section,  is  not  affected  by  the  expiration 
of  the  time,  within  which  a  separate  appeal  therefrom  might 
have  been  taken. 
Predicated  on  Ov.  Proc,  S  329.     See  tf  1336,  1350. 

|  1317.   [Am'd,  1805,  1912.]    Judgment  or  order  on  appeal. 

Upon  an  appeal  from  a  judgment  or  an  order,  the  appellate 
division  of  the  supreme  court,  or  appellate  term,  to  which  the 
appeal  is  taken,  may  reverse  or  affirm,  wholly  or  partly,  or  may 
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modify,  the  judgment  or  order  appealed  from,  and  each  inter- 
locutory judgment  or  intermediate  order,  which  it  is  authorized 
to  review,  as  specified  in  the  notice  of  appeal,  and  as  to  any  or 
all  of  the  parties.  It  shall  thereupon  render  judgment  of  affirm- 
ance, judgment  of  reversal  and  final  judgment  upon  the  right  of 
any  or  all  of  the  parties,  or  judgment  of  modification  thereon,  ac- 
cording to  law,  except  where  it  may  be  necessary  or  proper  to 
grant  a  new  trial  or  hearing,  when  it  may  grant  a  now  trial  or 
hearing.  When  a  trial  has  been  before  a  jury,  the  judgment  of 
the  appellate  court  must  be  rendered  either  upon  special  findings 
of  the  jury  or  the  general  verdict,  or  upon  a  motion  to  dismiss  the 
complaint  or  to  direct  a  verdict.  A  judgment,  affirming  wholly  or 
partly  a  judgment,  from  which  an  appeal  has  been  taken,  shall 
not,  expressly  and  in  terms,  award  to  the  respondent,  a  sum  of 
money,  or  other  relief,  which  was  awarded  to  him  by  the  judg- 
ment so  affirmed.  After  hearing  the  appeal,  the  court  must  give 
judgment,  without  regard  to  technical  errors  or  defects  or  to  ex- 
V'ptions  which  do  not  affect  the  substantial  rights  of  the  parties. 

'     See  Co.  Proc..  8  330.     See  S  1337.     Am'd  by  L.  181*5,  ch.  94G;  L.    lftf,  eta.  S80. 
in  effect  Sept.  1,  1912. 

|  1318.  When  no  appeal  lies  from  judgment  of  reversal. 

Where  a  judgment,  from  which  an  appeal  is  taken,  is  reversed 
upon  the  appeal,  and  a  new  trial  is  granted,  an  appeal  cannot 
be  taken  from  the  judgment  of  reversal;  but  upon  an  appeal  from 
the  order  granting  a  new  trial,  taken,  as  prescribed  by  law,  the 
judgment  of  reversal  must  also  be  reviewed. 

|   1319.  Mode  of  enforcing  affirmed  or  modified  Judgment. 

Where  a  judgment,  from  which  an  appeal  has  been  taken,  from 
one  court  to  another,  is  wholly  or  partly  affirmed,  or  is  modified, 
upon  the  appeal,  it  must  be  enforced,  by  the  court  in  which  it  was 
rendered,  to  the  extent  permitted  by  the  determination  of  the  ap- 
pellate court,  as  if  the  appeal  therefrom  had  not  been  taken. 

f  1320.  Id.;  as  to  order. 

Where  a  final  order,  from  which  an  appeal  has  been  taken, 
from  one  court  to  another,  as  prescribed  in  title  fifth  of  this 
chapter,  is  wholly  or  partly  affirmed,  or  is  modified,  upon  the 
appeal,  the  appellate  court  may  enforce  its  order,  or  may  direct 
the  proceedings  to  be  remitted,  for  that  purpose,  to  the  court 
below,  or  to  the  judge  who  made  the  order  appealed  from." 

|  1321.  Mode  of  cancelling  docket  of  reversed  or  modi- 
fied Judgment. 

Where  a  final  judgment  for  a  sum  of  money,  or  directing  the 
payment  of  a  sum  of  money,  has  been  reversed,  or  has  been  af- 
firmed as  to  part  only  of  the  sum,  upon  an  appeal,  taken  as  pre- 
m-ribed  in  title  third  or  fourth  of  this  chapter;  and  an  appeal  to 
the  court  of  appeals  is  not  taken  and  perfected,  and  the  security 
required  to  stay  execution  is  not  given,  within  ten  days  after  the 
entry  of  the  judgment  upon  the  appeal,  in  the  clerk's  office  where 
the  judgment  appealed  from  is  entered,  the  clerk  must  make  a 
minute  of  the  reversal  of  the  judgment,  or  of  the  amount  to  which 
it  has  been  reduced,  upon  his  docket-book,  in  each  place,  where 
the  judgment  is  docketed.  A  transcript  of  the  docket,  as  thus 
corrected,  must  be  furnished  by  him,  and  may  be  filed  in  any 
county  clerk's  office,  where  the  original  judgment  is  docketed,  as 
prescribed  by  law,  with  respect  to  the  original  docket;  and  there- 
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upon  the  county  clerk  must  correct  his  docket  Accordingly.  Tho 
lien  of  n  judgment,  the  docket  of  which  is  not  corrected  as  pre- 
scribed in  this  section^  ri>nitiiiiH  unnlTeeted  by  the  reversal  or  modi- 
fication thereof,  until  the  decision  of  the  court  of  appeals*  upon  an 
appeal  from  the  judgment  reversing  or  modifying  the  same,  or  the 
expiration  of  the  time  to  take  such  an  appeal* 

$   lfl2St.  til. |  tVhert   r^temill,  t?te.,  tVn*  fly  donH  of  at*l»**lft. 

Where  ft  final  judgment  for  a  sum  of  money,  or  directing  tho 
payment  of  a  sum  of  money,  hns  been  reversed,  or  affirmed  as 
to  part  only  of  the  sum,  upon  an  appeal  to  the  court  of  appeals, 
the  docket  may  he  corrected,  as  prescribed  ip  the  last  section, 
at  any  time  after  the  remittitur  has  been  filed  in  the  court  below. 

g    1328.     [Am'il,     1HTT,     18HO*     18©©.]        Restitution;     when 
ttwnrtled* 

When  a  final  Judgment  or  order  is  reverted  or  modified,  upon 
appeal,  the  appellate  court,  or  the  general  term  of  the  same 
court*  rts  the  case  may  be*  may  make  or  compel  restitution  of 
property,  or  of  a  right,  lost  by  means  of  the  erroneous  judgment 
or  order;  but  not  so  as  to  affect  the  title  of  a  purchaser  in  good 
faith  and  for  value.  When  property  has  been  sold,  the  court 
may  compel  the  value*  or  the  purchase  priee»  to  be  restored,  or 
deposited  to  abide  the  event  of  the  action,  as  justice  requires. 
Wnen  the  appeal  is  from  n  judgment  in  favor  of  the  owner  of 
real  estate,  in  an  action  to  set  aside  a  conveyance  thereof  or  in 
an  action  to  compel  the  specific  performance  of  a  contract  for  the 
sale  thereof,  such  owner  shall  have  the  same  right  to  sell  or  dis- 
pose of  the  same  as  though  no  appeal  had  been  taken;  unless  the 
appellant  shall  file  with  the  clerk  of  the  court  a  written  under- 
taking, in  a  sum  fl.ted  by  the  court,  or  a  jttdjre  thereof.  Upon  :i 
notice  to  the  respondent  of  at  least  ten  days,  and  tt>  lie  approved 
by  such  court  or  judge,  to  the  effect  that  the  appellant  will,  In 
case  the  judgment  appealed  from  shall  be  affirmed,  pay  to  such 
owner  such  damages  as  he  may  suffer  by  reason  of  such  appeal, 
not  exceeding  the  amount  of  the  penalty  in  such  undertaking. 
Such  undertaking  may  be  filed  at  any  time  during  the  appeal, 
but  any  sale  of  such  real  estate  or  contract  to  sell  the  same  in 
good  faith  and  for  a  valuable  consideration,  after  said  judgment 
and  before  the  filing  of  such  undertaking,  shall  be  as  valid  as  if 
such  undertaking  had  not  been  filed.  In  case  such  undertaking 
shall  hot  be  filed,  the  respondent  shall  be  entitled,  at  any  time 
during  such  appeal,  to  an  order  discharging  of  record  any  notice 
of  pendency  of  action  filed  in  the  action,  and,  in  an  action  to 
compel  the  specific  performance  of  a  contract  for  the  sale  of  real 
estate,  also  canceling  and  discharging  of  record  said  contract,  in 
case  the  same  has  been  recorded. 

Substitute  for  Co.  Proc..  part  ot  |  330.      L.   1890,  ch.  660.      In  effect  fopt.   1. 

1MMI. 

9  lftS.ln.  f  Added*  1000*1  Remark*  or  comment*  of  Jwd«e, 
duly  excepted  to*  shnll  be  nubject  of  review* 

In  ense  of  an  appeal,  every  remark  or  comment  of  the  prodd- 
ing judge  during  tne  trial,  duly  excepted  to,  shall  be  the  subject 
of  review,  but  the  case  and  exceptions  on  appeal  shall  be  settled 
by  the  trial  justice  as  now  provided  by  law. 

Aililnl  by  L.  15XH),  rh.  IE>.  TVHvntion  —  Code  Civ.  Two..  8  S3,  pi.  Pwr 
ivmnlniltr  «>f  .option  »•»•»  JMfli.'Inrv  Uw,  55  14.  24,  '-105-997.  801.  8e«  note  14 
of  ixoim  of  ikmrd  of  Statutory  Consolidation  at  end  of  code* 
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TITLE  IJ. 
Appeal  to  the  court  of  appeals, 

8ec.  1324.  What  appeals  may  bo  taken. 
189ft.  Limitation  of  time  to  appeal. 
1826.  Security  to  perfect  appeul. 

1327.  Security  to  «uy  execution  op  judgment,  etc.,  for  mono/. 
132$.  Id.;  ou  judgment,   etc.,   for  delivery  of  property. 

1329.  Id. J    op   Judgment   for   a   chattel. 

1830.  Id.;    ob    judgment,    etc.,    directing    conveyance. 

1831.  Id.;  on  Judgment,  etc.,  for  possession  of  real  property, 
laaa.  Construction  of  the  last  five  aectioua, 

1333.  The    lust    six    sections    qualltied. 

1334.  Undertakings  may  lie  In  one  Instrument;  form,  and  service  thereof. 

1335.  Exceptions  to  sureties;  justification. 

1330.  Appeal    from    final    juuginent    rendered    after     affirmance    of    In* 

ierlwutpcy  judgment,  or  denial  p{  mutton  for  new  trial. 
1337.   Wqat   questions   are   brought    up   for    review. 
18S&,  When  questions  of  fact  to  be  reviewed. 
1880.  When  *  paae  to  be  prepared,  otc,  for  tho  appeal. 

ft  1894-  Wbot  appeal*  may  be  talcpn. 

An  appeal  may  be  taken  to  the  court  of  appeals,  In  a  case  where 
that  court  has  Jurisdiction,  as  prescribed  in  sections  190  and  191 
of  this  act. 

Co.    Proc.,    J    333,    first    sentence. 

S  1325.  [Am'd,  lgQ*,  1009,3    M»«M*Mpn  of  tjmo  to  appeal. 

An  appeal  to  the  court  of  appeals,  must  be  taken  within 
sixty  days  after  service,  upon  the  attorney  for  the  appellant,  of  a 
eopv  of  the  judgment  or  order  appealed  from,  and  a  written 
notice  of  the  entry  thereof. 

Substitute  for  Co.  !»r<v..  ,|  831.  Am'd  by  T*  1805,  ch.  040;  L.  1900, 
eb.     418.    In  effect  Sept.   1.   1909. 

S  mo.  flc*cwrtty   to   perfect   appeal. 

To  render  a  notice  of  appeal,  to  the  court  of  appeals,  effectual, 
7or  any  purpose,  except  In  a  case  where  it  is  specially  prescribed 
by  law,  that  security  ts  not  necessary,  to 'perfect  the  appeal,  the 
appellant  must  give  a  written  undertaking,  to  the  effect,  that  he 
will  pay  all  cost*  and  damages,  which  may  be  awarded  against 
him  on  the  appeal,  not  exceeding  five  hundred  dollars.  The  ap- 
peal is  perfected,  when  juieh  an  undertaking  is  given  and  a  copy 
thereof,  with  notice  of  the  filing  thereof,  is  served,  as  prescribed 
in  this  title. 

Co.  Proc.,  part  Qf  I  334,  am'd. 


•  taSV.  ••epvltr  to  sti»r  execution  on  jnd«rmeftt,  eto., 
fftr    tuqpar, 

If  the  appeal  is  taken  from  a  judgment  for  a  sum  of  money,  or 
from  a  judgment  op  order,  directing  the  payment  of  a  sum  of 
money,  it  does  not  Btay  the  execution  of  the  judgment  or  order, 
until  the  appellant  give*  a  written  undertaking,  to  the  effect,  that 
if  the  judgment  or  order  appealed  from,  or  any  part  thereof,  is 
affirmed,  or  the  appeal  is  dismissed,  he  will  pay  the  sum,  reco?- 
prefl  or  directed  to  be  paid,  by  the  judgment  or  order,  or  the 
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part  thereof,  as  to  which  it  is  affirmed.  But  where  the  judg- 
ment or  order  directs  the  payment  of  money  in  fixed  instalments, 
the  undertaking  must  be  to  the  effect,  that  the  appellant  will  pay 
each  instalment,  which  becomes  payable,  pending  the  appeal,  or 
the  part  thereof  as  to  which  the  judgment  or  order  is  affirmed, 
not  exceeding  a  sum  specified  in  the  undertaking,  which  must  be 
•fixed  by  a  judge  of  the  court  below.  The  court  below  may,  at 
any  time  afterwards,  upon  satisfactory  proof,  by  affidavit,  that 
the  sum  so  fixed  is  insufficient  in  amount,  make  an  order,  requir- 
ing the  appellant  to  give  a  further  undertaking,  to  the  same  effect, 
in  a  sum  and  within  a  time,  specified  in  the  order.  A  failure  to 
comply  with  such  an  order  has  the  same  effect,  as  if  no  undertak- 
ing had  been  given,  as  prescribed  in  this  section. 
Co.  Proc,  §  335,  first  sentence  am'd. 

S  1328.  Id. ;  on  judgment,  etc.,  for  delivery  of  property. 

If  the  appeal  is  taken  from  a  judgment  or  order,  directing  the 
assignment  or  delivery  of  a  document,  or  of  personal  property,  it 
does  not  stay  the  execution  of  the  judgment  or  order,  until  the 
thing  directed  to  be  assigned  or  delivered,  is  brought  into  the 
court  below,  or  placed  in  the  custody  of  an  officer  or  receiver,  des- 
ignated by  that  court;  or  the  appellant  gives  a  written  undertak- 
ing as  prescribed  in  the  next  section. 

Id.,  part  of  5  336,  am'd. 

|  1820.  Id.)  on  judfrment  for  a  chattel. 

If  the  appeal  is  taken  from  a  judgment  for  the  recovery  or 
a  chattel,  it  does  not  stay  the  execution  of  the  judgment,  until 
the  appellant  gives  a  written  undertaking,  in  a  sum  fixed  by  the 
court  below,  or  a  judge  thereof,  to  the  effect,  that  the  appellant 
will  obey  the  direction  of  the  appellate  court,  upon  the  appeal. 
Id. 

|  1330.  Id.)  on  judgment,  etc.,  directing  conveyance. 

If  the  appeal  is  taken  from  a  judgment  or  order,  directing  the 
execution  of  a  conveyance,  or  other  instrument,  it  does  not  stay 
the  execution  of  the  judgment  or  order,  until  the  instrument  is 
executed,  and  deposited  with  the  clerk,  with  whom  the  judgment 
or  order  is  entered,  to  abide  the  direction  of  the  appellate  court. 

Id.,   $  337,  extended  to  an  appeal  from  an  order. 


$  1831.  {Am'd,  1870,  1897.]    Id.;  on  Judgment,  etc.,  for  the 
isenaion  of  real  property. 

If  the  judgment  or  order  directs  the  sale  or  the  delivery  of  the 
possession  of  real  property,  or  entitles  the  respondent  to  the  im- 
mediate possession  thereof,  an  appeal  does  not  stay  the  execution 
of  the  judgment  or  order  until  the  ap]>ellant  gives  a  written  under- 
taking to  the  effect  that  he  will  not,  while  in  possession  of  the 
property,  commit,  or  suffer  to  be  committed,  any  waste  thereon; 
and  if  the  property  is  in  his  possession  or  under  his  control,  the 
undertaking  must  also  provide  that  if  the  judgment  or  order  is 
affirmed  or  the  appeal  is  dismissed,  and  there  is  a  deficiency  upon 
a  sale,  he  will  pay  the  value  of  the  use  and  occupation  of  such 
property,  or  the  pnrt  thereof  as  to  which  the  judgment  or  order  is 
affirmed,  from  the  time  of  taking  the  appeal  until  the  delivery  of 
the  possession  thereof,  pursuant  to  the  judgment  or  order,  not  ex- 
ceeding a  specified  sum  fixed  by  a  judge  of  the  court  below.    If 
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the  judgment  directs  a  sftle  of  real  property  upon  the  foreclosure 
»f  a  mortgage,  and  an  appeal  is  taken  by  a  party  against  whom 
payment  of  the  deficiency  is  awarded  by  such  hulsrment,  the  under- 
taking must  also  provide  that  if  the  judgment  is  affirmed  or  the 
appeal  is  dismissed,  the  appellant  will  pay  any  deficiency  which 
may  occur  upon  the  sale,  with  interest  and  costs,  and  all  ex- 
penses chargeable  against  the  proceeds  of  the  sale,  not  exceeding 
a  sum  fixed  by  a  judge  of  the  court  below. 

Co.  Proc..  9  338;  L.  1897,  ch.  119.     In  effect  Sept.  1,  1897.     See  »  1619. 

§   1332.  Construction  of  the  last  five   sections. 

Where  the  judgment  or  order,  from  which  an  appeal  is  taken 
to  the  court  of  appeals,  affirms  a  judgment  or  order,  to  the  effect 
specified  in  either  of  the  last  five  sections,  the  undertaking  must 
bo  the  snme.  as  if  the  judgment  or  order,  from  which  the  appeal 
is  so  taken,  was  to  the  same  effect,  as  the  judgment  or  order  so 
affirmed. 

f  1333.  The  last  six  sections  qualified. 

The  last  six  sections  do  not  extend  to  a  case,  where  it  is  speci- 
ally prescribed  by  law,  that  an  appeal  may  be  taken,  or  the  exe- 
cution of  a  judgmer.t  cr  order  appealed  from  may  be  stayed,  with- 
out security,  or  where  the  security  to  be  given,  for  either  purpose, 
is  specially  regulated  by  law. 

|    1334.  [Am'd,    1870.1    Undertaking*  may  be  in  one  instru- 
ment; form  and  service  thereof. 

Where  two  or  more  undertakings  are  required  to  oe  given  as 
prescribed  in  this  title  they  may  be  contained  in  the  same  instru- 
ment, or  in  different  instruments  at  the  option  ^of  the  appellant. 
Each  undertaking  given  as  prescribed  in  this  title  must  be  exe- 
cuted by  at  lenst  two  sureties,  and  must  specify  the  residence  of 
each  surety  therein.  A  copy  thereof,  with  a  notice  showing  where 
it  Is  filed,  must  be  served  on  the  attorney  for  the  adverse  party 
with  the  notice  of  appeal  or  before  the  expiration  of  the  time  of 
appeal. 
Co.   Proc,  §  341,   am'd. 

|  1335.  [Am'd,  1801.]    Exceptions  to  sureties;  justification. 

It  is  not  necessary  that  the  undertaking  should  be  approved; 
but  the  attorney  for  the  respondent  may,  within  ten  days  after 
the  service  of  a  copy  of  the  undertaking  with  notice  of  the  filing 
thereof,  serve  upon  the  attorney  for  the  appellant,  a  written  no- 
tice that  he  excepts  to  the  sufficiency  of  the  sureties.  Within  ten 
days  thereafter,  the  sureties,  or  other  sureties  in  a  new  undertak- 
ing to  the  same  effect,  must  justify  before  the  court  below,  or  a 
judge  thereof,  or  a  referee  appointed  by  the  same,  or  a  county 
judge.  At  least  five  days'  notice  of  the  justification  must  be 
driven.  A  referee  may  be  appointed  upon  the  motion  of  either 
party,  or  upon  the  court's  own  motion  to  take  the  justification  of 
such  sureties  and  to  report  the  evidence  upon  the  same  to  the 
court  or  judge  with  his  opinion.  The  court  may  further  direct 
that  either  party  shall  pay  the  expenses  of  such  reference.  If 
the  court  or  judge  finds  the  sureties  sufficient  he  must  indorse 
hia  allowance  of  them  upon  the  undertaking,  or  a  copy  thereof, 
and  a  notice  of  the  allowance  must  bo  served  unon  the  attorney 
for  the  exceptant.  The  effect  of  a  failure  so  to  justify  and  procure 
an  allowance,  is  the  same  as  if  the  undertaking  had, not  beea 
given.    The  court  shall  also  have  power,  in  case  it  shall  be_mad« 
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to  appear  to  its  satisfaction,  upon  motion,  that  the  exception  was 
taken  unnecessarily  or  for  purposes  of  vexation  or  delay,  to  set 
the  same  aside  ana  approve  the  undertaking. 

Co.  Proc.,   9  841,  um'd;  L.  1891,  ch.  36D. 

|  1836.  [Am'd,  18S5.]  Appeal  from  final  Judgment  ren- 
dered after  affirmance  of  Interlocutory  Judgment,  or 
denial  of  motion  for  tew  trial. 

Where  final  judgment  is  rendered  in  the  court  below,  after  the 
affirmance,  upon  an  appeal  to  the  appellate  division  of  the 
supreme  court,  of  nn  interlocutory  judgment;  or  after  the  refusal, 
by  the  appellate  division,  of  a  new  trial,  either  upon  an  applica- 
tion, made,  in  the  first  instance,  at  a  term  thereof,  or  upon  an 
appeal  from  an  order  of  the  special  term,  or  of  the  judge  before 
whom  the  issues,  or  questions  of  fact,  were  tried  by  a  jury;  the 
party  aggrieved  may  appeal  directly  from  the  final  judgment  to 
the  court  of  appeals,  notwithstanding  that  it  was  rendered  at  a 
special  term,  or  at  a  trial  term,  or  pursuant  to  the  directions, 
contained  in  a  referee's  report.  But  such  an  appeal  brings  up, 
for  review,  only  the  determination  of  the  appellate  division  of 
the  supreme  court,  affirming  the  interlocutory  judgment,  or  refus- 
ing the  new  trial, 

L.    1800^  oh.   946.    See  §   1360,   poet. 

,  |  1887.  (Am'd,  1893.)  What  auentlon«  are  brongnt  np 
for  review.  J 

An  appeal'  to"  the  court  of  appeals  from  a  final  judgment,  or 
from  ah  order,  granting  or  refusing  a  new  trial  in  an  action, 
where,  the  appellant  stipulates  that  upon  affirmance  judgment 
absolute  shall  be  rendered  against  him,  brings  up  for  review  in 
that  court  only  questions  of  law;  but  where  the  justices  of  the 
appellate  division  from  which  nn  appeal  is  taken  are  divided 
upon  the  question  as  to  whether  there  is  evidence  supporting, 
or  tending  to  support,  a  finding  or  verdict  not  directed  by  the 
court,  a  question  for  review  is  presented.  In  any  action  on  nn 
appeal  to  the  court  of  appeals,  the  court  may  either  modify  or 
affirm  the  judgment  or  order  appealed  from,  award  a  new  trial, 
or  grant  to  either  party  such  judgment  as  such  party  may  be 
entitled  to. 

U   1**6,  ch.  040.     See  f  191,  subd.  4)  f  1317. 

§  1838.  TAm'd,  1805,  1012.)  When  reversal  presumed  not 
to  be  on  a  question  of  fact. 

Upon  an  appeal  to  the  court  of  appeals  from  a  judgment,  revers- 
ing a  judgment  entered  upon  the  report  of  a  referee,  upon  the  ver- 
dict of  a  jury  or  a  decision,  or  a  determination  in  the  trial  court; 
or  from  an  order  granting  a  new  trial,  upon  such  a  reversal;  it 
must  be  conclusively  presumed  that  the  judgment  was  not  re- 
versed, or  the  new  trial  granted,  upon  a  question  of  fact,  unless 
the  particular  question  or  quest jous  of  fact  upon  which  the  re- 
versal was  made  or  the  new  trial  was  grunted  are  specified  and 
referred  to  by  number  or  other  adequate  designation  iu  the  body 
of  the  judgment   or  order  appealed  from. 

Co.  Proc,  parts  of  38  2(iS  and  272.  Ata'd  by  L.  1SW.  ch.  WO;  L.  1012, 
ch.  861,    la   effect  Sept.   1,   191*.  ,M-k 
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{   1330.   [Am'd,  1M95.]     lYheu   a  cane  to  be  prepared,  etc., 
for  the  appeal. 

Wh«»re  an  appeal  to  the  court  of  appeals,  from  a  judgment, 
rendered  by  the  appellute  division  of  the  supreme  court,  upon 
a  verdict,  subject  to  the  opinion  of  the  court,  baa  been  perfected, 
a  case,  containing  a  concise  statement  of  the  facta,  of  the  ques- 
tions of  law  arising  thereupon,  and  of  the  determination  of  those 
questions  by  the  appellate  division,  must  he  prepared  and  settled, 
by  or  under  the  direction  of  the  court  below,  and  annexed  to 
the  judgment-roll.  An  except  ion  is  not  necessary,  to  enable  the 
court  of  appeals  to  review  the  determination  of  a  question  of 
law,  arising  upon  the  verdict.  A  certified  copy  of  the  case  must 
be  transmitted  to  the  court  of  appeals,  instead  of  the  ease  upon 
which  the  judgment  of  the  court  below  was  rendered.  The 
court  below,  or  a  judge  thereof,  may  extend  the  time,  limited 
by  law.  within  which  the  papers  must  be  transmitted  to  the 
conrt  of  appeals,  for  tho  purpose  of  enabling  the  appellant  to 
procure  the  case  to  be  prepared  or  settled. 

Ob.  Proc.v  part  of  9  838  and  part  of  I  265;  I*  lMffi,  cb-  9M, 
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TITLE    III. 
Appeal  to  the  supreme  court  from  an  inferior  court. 

Sec.    1340.  Appeals  from  inferior  courts. 

1341.  Uinltutlou    of    time;    security. 

1342.  Appeal   from  order. 

1343.  Limitation  of  time  and   stay  of  proceedings. 

1344.  Appeal,    where   and    how   hoard. 

1345.  Judgment  or  order,    where  entered. 

9   1340.    [Am'd,    1895.]       Appeal*    from    Inferior    court*. 

Except  appeals  from  inferior  aud  local  courts  heretofore  heard 
in  the  court  of  common  pleas*  for  the  city  and  county  of  New 
York,  and  the  superior  court  of  Buffalo,  an  appeal  may  be  taken 
to  the  appellate  division  of  the  supreme  court,  from  a  final  judg- 
ment, rcmleri  d  by  a  county  court,  or  by  any  other  court  of  record 
possessing  original  jurisdiction,  where  an  appeal  therefrom  to  a 
court  other  than  the  supreme  court  is  not  expressly  given  by  stat- 
ute, and  upon  such  appeal,  an  order  granting  or  refusing  a  new 
trial  for  any  of  the  causes  mentioned  in  section  nine  hundred  and 
ninety-nine  of  this  act,  made  by  any  of  said  courts,  and  questions 
of  fact,  may  be  reviewed  in  the  same  manner  and  to  the  same  ex- 
tent as  questions  of  fact  may  be  reviewed,  upon  appeal  to  the  ap- 
pellate division  of  the  supreme  court  from  a  final  judgment  and 
order,  granting  or  refusing  a  new  trial,  rendered  by  the  same 
court.  Appeals  from  inferior  and  local  courts  heretofore  heard  in 
the  court  of  common  pleas  for  the  city  and  county  of  New  York 
and  the  superior  court  of  Buffalo,  may  be  taken  to  the  supreme 
court. 

Co.  Proc,  |  344,  first  sentence  nm'd.     See  0  T.  &  C.  456.     L.  1895,  ch.  946. 
|  1341.  Limitation  of  time;  security. 

An  appeal,  authorized  by  the  last  section,  must  be  taken  within 
thirty  days  after  service,  upon  the  attorney  for  the  appellant,  of 
the  copy  of  the  judgment,  and  written  notice  of  the  entry  thereof. 
Security  is  not  required  to  perfect  the  appeal,  but  to  stay  the 
execution  of  the  judgment  security  must  be  given  and  the  sureties 
may  be  excepted  to,  and  must  justify  as  upon  an  appeal  to  the 
court  of  appeals,  from  a  judgment  of  the  same  amount,  or  to  the 

same  effect. 

Id.,    S  343,   and  part  of  §  331.   as  am'd  by  L.   1876,  ch.   341,   S   13. 

|  1342.    [Am'd,    180K,    1007.]       Appeal    from    order. 

An  appeal  may  also  be  taken,  as  provided  by  section  1340,  from 
an  order  affecting  a  substantial  right  made  by  the  court  or  a 
judge,  in  an  action  brought  in  or  tak*»n  by  appeal  to  a  court, 
specified  in  said  section. 

Id.,  part  of  fi  344,  am'd;  L.  1895,  ch.  946;  L.  1907,  ch.  579.  In  effect 
July   15.   1907. 

f  1343.  [Am'd,  1877. j  Limitation  of  time  and  star  of 
proceedingH. 

An  appeal,  authorized  by  the  last  section,  must  be  taken,  within 
sixty  days  after  service  upon  the  attorney  for  the  appellant,  of  a 
copy  of  the  order,  and  written  notice  of  the  entry  thereof. H) 
Security  is  not  required  to  perfect  it;  but  it  does  not  stay  the 
execution  of  the  order  from  which  it  is  taken.  The  appellate 
court,  or  a  judge  thereof,  may  direct  such  a  stay,  upon  such 
terms,  as  to  security  or  otherwise,   as  justice  requires.(2) 

(1)  Co.  Proc.,  i  331,  as  am'd  by  L.  1876.  ch.  431,  8  13.      (2)  Id.,  8  350. 

|  1344.  [Am'd,  1895,  1902,  1M>4,  1014,  1015.1  Appeal,  where 
and  ho-vr  heard;  appellate  term  of  the  Mupreme  eonrt  for 
the  flmt  and  necond    department*. 

1.  An  appeal  taken  as  prescribed  in  this  title  must  be  heard  by 

the  appellate  division  of  the  supreme  court,  except  that  appeals 

from  judgments  or  orders  of  the  municipal  eourt  of  the  city  of 
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New  Yoi»k,  or  from  judgments  or  orders  of  the  city  court  of  the 
city  of  New  York  may  be  heard  either  by  the  appellate  division 
of  the  supreme  court  or  by  not  less  than  three  justices  of  the 
supreme  <court  in  each  of  the  first  and  second  judicial  depart- 
ments, who  shall  be  designated  for  that  purpose  by  the  justices 
of  the  appellate  division  sitting  in  said  departments  and  who 
shall  be  known  as  the  appellate  term  of  the  supreme  court  in 
the  first  and  second  departments,  respectively. 

2.  When  an  appeal  shall  have  been  heard  and  determined  by 
an  appellate  term  constituted  as  herein  provided,  the  justices 
thereof  or  a  justice  of  the  appellate  division  in  the  same  depart- 
ment may  allow  a  further  appeal  to  be  taken  from  that  determi- 
nation to  said  appellate  division. 

3.  Appeals  from  inferior  courts  heretofore  heard  by  the 
superior  court  of  Buffalo  shall  be  heard  by  the  appellate  division 
of  the  supreme  court  in  the  fourth  judicial  department  or  by 
such  justice  or  justices  of  the  supreme  court  as  may  be  desig- 
nated for  that  purpose  by  the  justices  of  the  appellate  division 
of  said  department. 

4.  The  provisions  of  title  fourth  of  this  chapter,  relating  to 
the  hearing  of  appeals  taken  in  the  supreme  court  and  to  sub- 
sequent proceedings  thereupon,  apply  to  an  appeal  taken  as  pre- 
scribed m  this  title,  except  ^s  specified  in  the  next  following 
section  and  except  as  otherwise  provided  in  a  statute  enacted 
by  the  legislature  in  the  year  nineteen  hundred  and  fifteen,  en- 
titled 44An  act  in  relation  to  the  municipal  court  or  the  city  of 
New  York,  and  repealing  certain  statutes  affecting  such  court, 
its  justices  and  officers." 

Am'tl  by   L.   1805,   eh.   04G ;   L.   1902,  eta.   515;   L.   1904,   eh.   502;    L.    1914, 
cfa.   349;   L.   1915,   efa.   623,   In  effect  May   14.   1915. 

I    1345.   (Am'd,    1895,    1913.]     Judgment    or    order,    where 
^entered. 

A  judgment  or  order  of  the  appellate  division  rendered  upon 
an  appeal  authorized  by  this  title  must  be  entered  in  the  office 
of  the  clerk  of  the  appellate  division  in  the  department  in  which 
the  court  below  is  located.  A  certified  copy  thereof  annexed  to 
ihe  papers  transmitted  from  the  court  below  must  be  transmitted 
by  the  clerk,  upon  payment  of  his  fees,  to  the  clerk  of  the  county 
where  the  court  from  which  the  appeal  was  taken  is  situated, 
and  shall  constitute  the  judgment-roll  and  remain  in  his  office. 
The  filing  of  the  judgment-roll  or  the  entry  of  the  order,  as 
prescribed  in  this  section,  is  a  sufficient  authority  for  any  pro- 
ceeding in  the  court  below  or  before  the  judge  or  justice  who 
made  the  order  appealed  from  which  the  Judgment  or  order  of 
the  appellate  court  directs  or  permits.  But  where  the  execution 
of  the  judgment  or  order  of  the  appellate  court  is  stayed  by 
an  appeal  to  the  court  of  appeals,  the  proceedings  in  the  court 
below  or  before  the  judge  or  justice,  who  made  the  order,  are 
stayed  in  like  manner.  A  judgment  or  order  of  the  supreme 
court,  rendered  upon  an  apoeal  from  a  judgment  of  any  district 
court  or  of  the  city  court  of  New  York,  or  an  appeal  heretofore 
beard  by  the  superior  court  of  Buffalo,  must  be  entered  in  the 
office  of  the  clerk  of  the  county  wherein  the  court  below  is 
located,  and  with  Ihe  papers  transmitted  from  the  court  below, 
forms  the  judgment-roll  which  must  be  filed  in  the  same  office. 
Where  the  appeal  is  from  the  city  court  of  New  York,  the  judg- 
ment or  order  of  the  supreme  court  must  be  entered  in  the 
office  of  the  clerk  of  the  said  court.  Where  the  appeal  is  from  a 
county  court,  the  judgment  must  be  entered  by  and  filed  in  the 
office  of  the  clerk  of  the  county  wherein  the  court  below  is 
located. 
Am'd  by  L.  1*05,  ch.  946;   L.   1916,   ch.  84,  in  effect  March  30,   1916. 
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TITLE  IV. 
Appeal  to  the  appellate  division  of  tfee  supreme  court, 

Se«.  1346.  Appeal   from   judgment. 

1347.  Appeal  from  order. 

1348.  Id.;    when   made   out  of    court;    power*   «*   appellate   division  to 

grant   orders. 

1349.  Appeal    from   interlocutory   Judgment. 

1850.  Appeal    from    nual    judgment,    after    affirmance    of    interlocutory 
judgment,  or  denial  of  new  trial.    Review  In  the  court  of  appeals, 

1351.  Limitation  of  time;  order  to  stay  proceedings. 

1352.  Stuy  of   proceedings  without  order. 

1353.  Upon  what  papers  appeal  to  be  heard. 

1354.  Entry  of  judgment  or  order;   Judgment-roll. 

1355.  Hearing,    etc.,    In   the   supreme   court. 

|  l»4tt.    fAin'd,    180*,    1014. J      Apneal    from   judgment. 

An  appeal  may  be  taken  to  the  appellate  division  of  the 
supreme  court  from  a  final  judgment  rendered  in  the  supreme 
court   as  follows: 

1.  Where  the  judgment  was  rendered  upon  a  trial  by  a  referee, 
or  by  the  court  without  a  jury,  the  up  peal  may  be  taken  upon 
questions  of  law,  or  upon  the  facts,  or  upon  both. 

•J.  When  the  judgment  was  rendered  upon  fhe  verdict  of  a 
jury,  the  appeal  may  be  taken  upon  questions  of  law,  or  upon 
the  facts,  or  upou  both. 

Co.  VrtH-.,  iwirt  of  S  34K,  am'd.  See  L.  1870,  pp.  408,  f  8.  am'd  Ijy 
L.    lrttf,    en.   940,    aud   L.    1U14.    cb.   3*1,    in    effect   Sept.    1,    1014. 

§  i:i47.    [Am'd,  18911.]    Appeal  from  o»deir.  t 

Ail  appeal  may  be  taken,  to  the  apnellaje  division  of  the 
supreme  court,  from  au  order,  made  prior  to  the  first  day  of 
January,  one  thousand  eight  hundred  and  ninety -six,  in  an  action 
upon  notice,  at  n  special  term  or  a  trial  term  of  a  superior  city 
court,  or  of  the  supreme  court,  or  at  a  term  of  the  circuit  court, 
and  from  an  order  made  at  a  special  term  or  trial  term  of  the 
supreme  court,  after  said  day,  in  either  of  the  following  cases: 

1.  Where  the  order  grants,  refuses,  continues,  or  modifies  a 
provisional  remedy;  or  settles,  or  grant*,  or  refuses  ap  application 
to  resettle  a  case  on  appeal  or  a  bill  of  exceptions. 

2.  Where  it  grants  or  refuses  a  new  trial;  except  that  where 
specific  questions  of  fact,  arising  upon  the  issues,  in  an  action 
triable  by  the  court,  have  been  tried  by  a  jury,  pursuant  to  an 
order  for  that  purpose,  ns  prescribed  in  section  071  of  this  act, 
an  appeal  cannot  ho  taken  from  an  order,  granting  or  refusing 
a  new  trial,  upon  the  merits.' 

8.  Where  it  involves  some  part  of  the  merits. 

4.  Where  it  affects  a  substantial  right. 

5.  Where,  in  effect,  it  determines  the  action,  and  prevents  a 
judgment,  from  which  an  appeal  might  be  takea. 

0.  Where  it  determines  a  statutory  provisiou  of  the  State  to  lie 
unconstitutional:  and  the  determination  appears  from  the  reasous 
given  for  the  decision  thereupon,  or  is  necessarily  implied  in  the 
decision. 

An  order,  made  upon  a  summary  application,  after  Judgment, 
in  deemed  to  have  been  made,  in  the  action,  WlthJa  the  meaning 
of  this  section. 

Id.,  fi  84U,  am'd;  L.  1805,  ch.  040.     Sue  f|  9089,  2MO. 

814 


a.  It,  t  4  APPELLATE  DIVISION.  §§  134$^*! 


|  1&4&  [Am»u,  18O50  ld*f  when  made  out  of  court)  pow- 
er* of  Appellate  dlTlnitm  to  arrant  orders* 

An  appeal  may  also  be  taken  to  the  appellate  division  of  the 
rtipretne  court,  from  nu  order,  made  in  an  action,  upon  notice, 
by-  a  judge  or  jmttlce,  out  of  court,  in  a  case  where  an  appeal 
might  have  been  taken,  tin  prescribed  in  the  last  section,  if  the 
order  had  been  made,  by  the  court.  The  appellate  division  shall 
have  power  to  vacate  of  modify,  without  notice,  or  upon  such 
notice  as  It  shall  deem  proper,  any  order  In  an  action  or  special 
proceeding  hnide  by  a  justice  of  the  supreme  court  or  by  the 
court  without  notice  to  the  ndverse  pnrty;  it  may  grant  a  stay 
of  proceedings  upon  any  judgment  or  order  of  the  supreme  court 
from  which  an  nppenl  is  pending,  and  may  grant  any  order  or 
provisional  remedy  which  has  been  applied  for  without  notice 
to  the  adverse  party,  and  refused  by  the  supreme  court  or  a 
justiee  thereof. 

L.    1885,    cb.   946. 

|  1349.  [Am'd,  1806.]  Appeal  from  Interlocutory  Jndg- 
dient. 

An  appeal  may  also  be  taken  to  the  appellate  division  of  the 
supreme  court,  from  an  interlocutory  judgment  rendered  at  a 
special  term  or  trial  term  of  the  supreme  court,  or  entered  upon 
the  feoorl  of  a  referee. 

Id. 

|  130O.  [Am'd,  1895.]  Appeal  from  final  juderment,  after 
afBrmAnce  of  interlocutory  judgment,  or  denial  of  ncTt 
trial.    KevleW  la  the  court  of  appeal*. 

Where  final  judgment  is  taken,  at  a  Hpecinl  term  or  trial  term, 
or  pursuant  to  the  directions  of  a  referee,  after  the  affirmance, 
upon  an  appeal  to  the  appellate  division  of  the  supreme  court 
of  an  Interlocutory  judgment;  or  after  the  refusal,  by  the  appel- 
late dlyUioi}  of  a  new  trial,  either  upon  an  application,  marie, 
in  the  first  instance,  at  a  term  of  the  appellate  division,  or  upon 
an  appeal  from  an  order  of  the  special  term,  or  of  the  judge, 
before  whom  the  issues,  or  questions  of  fact,  were  tried  by  a 
jury;  an  appeal  to  the  appellate  division  from  the  final  judgment 
brings  up,  for  review,  only  the  proceedings  to  take  the  final 
judgment,  or  upon  which  the  6ual  judgment  war  taken,  including 
the  hearing  or  trial  of  the  other  ifiHUea  in  the  action,  if  any. 
If  tin  appeal  is  taken,  to  the  •court  of  appeals,  from  the  deter- 
mination of  the  appellate  d 'melon  upon  the  appeal  from  the  final 
judgment,  the  determination  of  the  appellate  division,  affirming 
the  Interlocutory  judgment  or  reftiHing  the  new  trial,  may,  at  the 
election  of  either  party,  be  reviewed  thereupon.  If  the  respond- 
ent elects  to  bring  It  up  for  review,  he  may  take  a  crosa-apical 
therefrom,  notwithstanding  the  expiration  of  the  time  to  take  an 
original  appeal  therefrom. 

id.    9t»*  H  lSie,  1830. 

« 

|  Iflftl.  [Atit'd,  im)(l,  1003.]  Limitation  of  time?  order  to 
•tmy   fttroeeedln**. 

An  appeal,  authorized  by  this  title,  must  he  taken,  within  thirty 
day*  after  nervlee*  Upon  the  attorney  for  the  appellant,  of  a  ropy 
of  the  judgment  or  order  appealed   from,  and  a   written  notice 
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of  the  entry  thereof.  Security  is  not  required  to  perfect  the 
appeal;  but,  except  where  it  is  otherwise  specially  prescribed  by 
law.  the  appeal  does  not  stay  the  execution  of  the  judgment  or 
order  appealed  from;  unless  the  court,  in  or  from  which  the 
appeal  is  taken,  or  a  judge  thereof,  makes  an  order,  directing 
such  a  stay.  Such  an  order  may  be  made,  and  may,  from  time 
to  time,  be  modified,  upon  such  terms,  as  to  security  or  other- 
wise, as  justice  requires.  If  security  is  given,  either  as  a  con- 
dition of  granting  the  order,  or  as  prescribed  in  the  next  section, 
the  provisions  of  title  second  of  this  chapter  apply  thereto,  as  if 
the  appellate  division  of  the  supreme  court  was  specified  in  those 
provisions,  in  place  of  the  appellate  court,  and  a  judge  of  the 
same  court,  in  place  of  a  judge  of  the  court  below.  Execution 
of  a  judgment  for  the  recovery  of  money  only  shall  not  be  stayed 
without  security  for  more  than  thirty  days  after  the  service 
upon  the  attorney  for  the  appellant  of  a  copy  of  the  judgment 
And  written  notice  of  the  entry  thereof. 

Co.  Froc.,  portions  of  8§  832,  348,  and  360,  reconstructed;  L.  1895,  ch.  946; 
L.  1903,  ch.  238.    In  effect  Sept.  1,  1803. 

{   1352.  Stay  of  proceeding*  without  order. 

TTpon  an  appeal  from  a  final  judgment,  taken  as  prescribed  in 
this  title,  the  appellant  may  give  the  security,  required  to  perfect 
an  appeal  to  the  court  of  appeals,  from  a  judgment  of  the  same 
amount,  or  to  the  same  effect;  and  to  stay  the  execution  thereof. 
In  that  case,  the  execution  of  the  judgment  appealed  from  is 
stayed,  as  upon  an  appeal  to  the  court  of  appeals,  and  subject 
to  the  same  conditions. 

Id.,  |  348. 

4  1353.  [Am'd,  1805.]  Upon  what  pa  pern  appeal  to  be 
^eard. 

An  appeal  from  a  final  judgment,  taken  as  prescribed  fn  this 
title,  must  be  heard  upon  a  certified  copy  of  the  notice  of  appeal, 
of  the  judgment-roll,  and  of  the  case  or  notice  of  exceptions,  if 
any,  filed,  as  prescribed  by  law  or  the  general  rules  of  practice, 
after  the  entry  of  the  judgment,  and  either  before  or  after  the 
appeal  is  taken.  An  appeal  from  an  interlocutory  judgment,  or 
from  an  order  taken  as  prescribed  in  this  title,  must  be  heard 
upon  a  certified  copy  of  the  notice  of  appeal,  and  of  the  papers 
used  before  the  court,  judge  or  justice,  upon  the  hearing  cf  the 
demurrer,  application  for  judgment,  or  motion,  as  the  case  re- 
quires. Unless  the  appellate  division  shall  in  a  special  case  other- 
wise direct,  before  an  appeal  shall  be  placed  upon  the  calendar, 
the  appellant  shall  file  with  the  clerk  of  the  appellate  division 
the  case  and  exceptions  or  the  other  papers,  upon  which  the  ap- 
peal shall  be  heard,  printed  as  required  by  the  rules  of  practice; 
in  case  the  appeal  is  from  a  judgment  the  printed  case  and  ex- 
ceptions must  be  ordered  filed  by  the  justice  or  referee  before 
whom  the  case  was  tried. 

L.  1806,  ch.  940. 

|  1854.  [Am'd,  1870.]  Entry  of  judgment  or  order)  Judg- 
ment-roll. 

Where  judgment  of  affirmance  is  rendered  upon  the  appeal,  the 
judgment-roll  consists  of  a  copy  of  the  judgment,  annexed  to  the 
papers,  upon  which  the  appeal  was  heard.  Where  subsequent 
proceedings  are  taken,  at  the  special  term  or  trial  term,  before 
the  entry  of  final  judgment,  tne  judgment-roll  must  also  con- 
tain the  proper  papers  relating  thereto. 
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S  1355.  [  Am'd,  1895.1     Hearing,  etc.,  in  the  aapreise  court. 

An  appeal  taken  to  the  appellate  division  of  the  supreme  court, 
as  prescribed  in  this  title,  must  be  heard  in  the  department,  em- 
bracing the  county,  in  which  the  judgment  or  order  appealed 
from  is  entered;  unless  an  order  is  made,  as  prescribed  in  section 
231  of  this  act,  directing  that  it  be  heard  in  another  department, 
or  unless  appeals  pending  in  one  department  are  transferred  for 
hearing  and  determination  to  another,  pursuant  to  article  six, 
section  one,  of  the  constitution.  The  order  made  upon  the  ap- 
peal must  be  entered  in  the  office  of  the  clerk  of  the  appellate 
division,  and  a  certified  copy  thereof  with  the  original  case  or 
papers  upon  which  the  appeal  was  heard,  filed  as  provided  in  sec- 
tion thirteen  hundred  and  fifty-three  must  be  transmitted  by  the 
clerk  upon  payment  of  his  fees,  to  the  clerk  of  the  county  where 
the  judgment  or  order  appealed  from  was  entered,  and  upon  such 
certified  copy  of  the  order  and  the  case  or  papers  upon  which  the 
a  proa  1  was  heard,  the  county  clerk  shall  enter  the  judgment  in 
his  office. 

SntMtltcto  for  Co.  Proc.,  portions  of  $|  847  and  &4S;  I*  1006,  cb.  Mft. 

i  sen. 
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TITLE  V. 
Appeal  from  a  determination  in  a  special  proceeding. 

Sec.    1330.  Appeal  from  order  miule  In  the  same  court. 

lUfiT.  Id. ;  when  made  bjr  uimltioi*  conrt  or  judge. 

IBOSk  Preceding  order  may  be  reviewed. 

i:tr>t>.  Limitation  of  lime  to  uppeul. 

i;t«0.  Stny  of  proccejlitifbi ;  hearing  of  appeal;  decision  thereupon. 

13tll.  Thl*  title  (piaUtled.     Application  of  provisions  relutlng  to  actions. 

|  185(1.  [Am'd,  lt»l>5»  1U18»]  Appeal  from  order  made  la 
the  Name  court* 

An  appeal  may  be  taken,  to  the  appellate  division  of  the  su- 
preme court,  from  cm  order,  affecting  a  substantial  right,  made 
in  a  special  proew»dtng,  at  a  social  term  or  a  trial  term  of  tin? 
supreme  court;  or  made  .by  a  justice  thereof  in  a  special  proceed- 
ing instituted  before  him,  pursuant  to  a  special  Btatutory  previ- 
sion; or  instituted  before  another  judge,  and  transferred  to,  or 
continued  before  hlnn  An  appeal  may  also  be  taken  to  the  ap- 
pellate division  of  the  supreme  court  from  an  qrder  granting  or 
denying  an  application  for  an  alternative  writ  of  mandamus  or 
an  alternative  writ  of  prohibition. 

L.  1854,  ch.  270,  |  1,  first  clause  (4  Rdm.  681 ;  5  Id.  133).  Am'd  by  U 
1803,   cli.   040;   L.    1013,   ch.    572.       In  effect   Sept.    1,    1013. 

|  1357*  [Ami'd,  1895.]  Id.;  when  made  by  another  court 
or  Judge. 

An  appeal  may  also  be  taken  to  the  appellate  division  of  the 
supreme  court,  from  an  order,  affecting  a  substantial  right,  made 
by  a  court  of  record,  possessing  original  jurisdiction,  or  a  judge 
thereof,  in  a  special  proceeding  instituted  in  that  court,  or  before 
a  judge  thereof,  pursuant  to  a  special  statutory  provision; 
or  instituted  before  another  judge,  and  transferred  to,  or  con- 
tinued before,  the  judge  who  made  the  final  order.  But  this 
section  does  not  apply  to  a  case,  where  an  appeal  from  the  order, 
to  a  court,  other  than  the  appellate  division  of  the  supreme 
court,  is  expressly  given  by  statute. 

Substituted  for  part  of  To.  Proc.,  |  344 ;  L.  1805,  ch.  946.     See  §  1342,  ante. 

|  1358.  [Am'd,  1877.]     Preceding?  order  may  be  reviewed. 

An  appeal,  authorized  by  this  title,  brings  up  for  review,  any 
preceding  order,  made  in  the  course  of  the  special  proceeding,  in- 
volving the  merits,  and  necessarily  affecting  the  final  order  ap- 
pealed from,  which  is  specified  in  the  notice  of  appeal. 

See  Co.  Proc,  §  320. 

§  135f>.  Limitation  of  time  to  appeal. 

An  appeal,  authorized  by  this  title,  must  be  taken  within  thirty- 
days  after  service  of  a  copy  of  the  final  order,  from  which  it  is 
taken,  with  a  written  notice  of  the  entry  thereof,  upon  the  appel- 
lant; or.  if  he  appeared,  upon  the  hearing,  by  an  attorney  at  law 
or  an  attorney  in  fact,  upon  the  person  who  so  appeared  for  him. 

From  Id.,  §  332.  See  L.  1854,  ch.  270,  |  2. 

8  1300.  Stay  of  proceeding;*;  hearing:  of  appeal;  dec  In  I  on 
t her capon. 

The  provisions  of  title  fourth  of  this  chapter,  relating  to  perfect- 
ing an  appeal  from  an  order,  taken  as  therein  prescribed;  to  Btay- 
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in??  the  execution  of  the  order  appealed  from;  to  hearing  the 
appeal;  and  to  the  entry  and  entombment  of  the  order  ninde  upon 
the  appeal,  apply,  where  an  appeal  in  taken,  as  prescribed  in  this 
title,  except  us  otherwise  specially  prescribed  by  law. 

This  Hoctlon  refers  to  SS  1OT1,  13U,  1VM,  and  1355,  ante.     See,  also,   SI 
1313  ami  1U14,  ante. 

11861.   TklH   title    quail  lle4,      A|»jpUo<it|ot&   «|   provision* 
mtlng-  to  action**. 

This  title  does  not  confer  the  right  to  appeal  from  an  order, 
in  a  cane,  where  it  is  specially  prescribed  by  law*  that  the  order 
cannot  be  reviewed.  The  proceedings  upon  an  appeal,  taken  as 
prescribed  in  this  title,  aro  governed  by  the  provisions  of  this 
art,  and  of  the  general  rules  of  practice,  relating  to  an  appeal  in 
au  "ctiua,  except  u*  otherwise  specially  prescribed  by  taw.  . 
A>  tt*M 
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CHAPTER  XIIL 
Executions. 

TITLE    I. -Forms  of  Execution:  Time  and  Manner  of  Iss»lag   aa  Kxeeationj 
General  Dntles  and  Liabilities  of  Officers. 

TITLE  IL— Exeentlon  1  gal  net  Property. 

TITLE  III.— Exeeatlon  Against  the  Person. 

TITLE  L 

Forms  of  execution;  time  and  manner  of  issuing  an  execu- 
tion; general  duties  and  liabilities  of  officers. 

Sec.  1862.  To  whom  execution  directed;  provision  where  sheriff  is  a  party. 

1863.  Time  of    receipt    to   be   indorsed   on   execution. 

1864.  The  different   kinds  of  execution. 

1365.  To  what  counties  executions  may  Issue. 

1866.  General    requisites   of    executions. 

1867.  Id.;  when  Issued  on  filing  transcript  from  Justice's  court,   etc. 

1868.  Requisites  of  execution  for  the  collection  of  money. 
1369.  Id.;    against    property 

1870.  Id.;    where  a   warrant  of  attachment   has  been  levied   by  sheriff. 

1371.  Id.;  against  executor,  etc. 

1372.  Id.;   against  the  person. 

1373.  Id.;    for    delivery    of    property.    How    money,    recovered   by    same 

Judgment,    may    be   collected. 

1374.  Separate   executions,   where    separate   sums   awarded. 

1375.  Execution  of  course,  within  five  years. 

1376.  Execution,   after  death  of  Judgment  creditor. 

1877.  When   execution    may   be    Issued   after  five  years. 

1878.  Id.;    leave,    how    obtained. 

1879.  No   execution   against   decedent,    except,    etc. 
1380.  Execution  against  decedent's  property. 
1881.  Leave,    how    obtained. 

1382.  Time  of  stay  by  order,  etc.,   not  reckoned  under  this  title. 

1383.  Execution  against   surviving  Judgment  debtors. 

1384.  Sale   on  execution,    etc.;    when   and   how   conducted. 
1885.  Penalty    for   taking   down   or   defacing   notice   of   sale. 

1386.  Validity  of  sale,  when  not  affected  by  sheriff's  default,    etc. 

1387.  Purchases   on   such   sales,    by   certain   officers,    prohibited. 

1388.  When  execution  to  be  enforced  by  under-sheriff. 

|    1362.    To   whom    execution    directed;    provision    where 
aherlff  la  a  party. 

An  execution  must  be  directed  to  the  sheriff,  unless  he  is  a 
party  or  interested;  in  which  case  it  must  be  directed,  as  pre- 
scribed in  section  173  of  this  act.  But  the  court  may,  in  its  dis- 
cretion, order  an  execution,  issued  upon  a  judgment  rendered 
against  a  sheriff,  either  alone  or  with  another,  to  be  directed  to 
a  person,  designated  in  the  order,  instead  of  to  the  coroners,  or 
a  particular  coroner;  in  which  case  it  must  be  so  directed.  The 
person  so  designated  must  be  of  full  age,  a  resident  of  the  State, 
and  not  a  party  to  the  action,  or  interested  therein.  Where  the 
execution  is  issued  upon  a  judgment  for  a  sum  of  money,  op 
directing  the  payment  of  a  sum  of  money,  the  order  does  not  take 
effect,  until  the  person  so  designated  executes,  and  files  in  the 
clerk's  office,  a  bond  to  the  people,  with  at  least  two  sureties,  ap- 
proved by  a  judge  of  the  court,  or  a  county  judge,  in  a  penal 
sum,  fixed  by  the  order,  not  less  than  twice  the  sum  to  be  col- 
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lectin!  by  virtue  of  the  execution;  conditioned  for  the  faithful  per- 
formance of  his  duties  under  the  execution.  A  certified  copy  of 
the  order,  and,  where  it  requires  a  bond  to  be  given,  the  clerk's 
certificate  that  a  bond  has  been  filed,  as  required  by  the  order, 
must  be  attached  to  the  execution.  The  person  so  designated  is 
deemed  an  officer;  and,  with  respect  to  that  execution,  he  is  sub- 
ject to  the  obligations  and  t  liabilities,  and  has  the  power  and 
authority  of  a  coroner,  and  is  entitled  to  fees  accordingly. 

On.   Proc.,  part  of  |  2K0,  and  2  R.  S.  364,   §|  11  and  12,  am'd.     3ee  3  T. 
A  C.    608. 

|  1303.  Time  of  receipt   to   be  Indorsed   on    execution. 

The  sheriff,  to  whom  an  execution  is  directed  and  delivered, 
must,  upon  the  receipt  thereof,  indorse  thereupon  a  memorandum 

of  the  day,  hour,  and  minute,  when  he  received  it. 
2  It.  S.  364.   f  10   (2  Kdm.  377). 

|    1304.   The  different  kinds  of  execution. 

There  are  four  kinds  of  execution,  as  follows: 

1.  Against  property. 

2.  Against  the  person. 

3.  For  the  delivery  of  the  possession  of  real  property  with  oi 
without  damages  for  with  holding  the  same. 

4.  For  the   delivery    of   the   possession   of   a   chattel,    with   or 
without  damages  for  the  taking  or  detention  thereof. 

An   execution  is  the  process  of  the  court,   from  which  it  is 

issued. 
<V>.    Proc.,    |   286.    am'd.     Soe   S   1240. 

|  1305.  To  what  counties  executions  may  Issue. 

An  execution  against  property  can  be  issued  only  to  a  county, 
in  the  clerk's  office  of  which  the  judgment  is  docketed.  An  exe- 
cution against  the  person  may  be  issued  to  any  county.  An 
execution  for  the  delivery  of  the  possession  of  real  property, 
must  be  issued  to  the  county,  where  the  property,  or  a  part 
thereof,  is  situated.  An  execution  for  the  delivery  of  the  pos- 
session of  a  chattel,  may  be  issued  to  any  county,  where  the 
chattel  is  found;  or  to  the  sheriff  of  the  county  where  the  judg- 
ment-roll is  filed.  Executions,  upon  the  same  judgment,  may  be 
issued  at  the  same  time,  to  two  or  more  different  counties. 
Substitute  for  Co.  Proc.,  part  of  |  287.     See  ante,    |  597. 

|    1300.    [Am'd,   1014.]      General  requisites   of  executions. 

An  execution  must  intelligibly  describe  the  judgment,  stating 
the  names  of  the  parties  in  whose  favor,  and  against  whom,  the 
time  when,  and  the  court  in  which,  the  judgment  was  rendered; 
and,  if  it  was  rendered  in  the  supreme  court,  the  county  in  which 
the  judgment-roll  is  filed.  It  must  require  the  sheriff  to  return 
it  to  the  proper  clerk,  within  sixty  days  after  the  receipt  thereof. 
Except  as  otherwise  prescribed  in  the  next  section,  it  must  be 
made  returnable  to  the  clerk,  with  whom  the  judgment-roll  is 
filed.  When  an  execution  has  been  issued  against  the  wages, 
debts,  earnings,  salary,  income  from  trust  funds  or  profits  due 
and  owing  to  any  judgment  debtor,  pursuant  to  the  provisions 
of  this  chapter,  it  shall  be  the  duty  of  the  sheriff  or  other 
officer  or  person  to  whom  such  execution  shall  be  delivered,  from 
time  to  time,  and  at  least  once  every  six  months  from  the  time 
a  levy  shall  be  made  thereunder,  to  account  for  and  pay  over, 
to  the  person  entitled  thereto,  all  moneys  collected  thereon,  less 
his    lawful    fees    and    expenses    for    collecting    the    same.      This 
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leave  to  issue  and  execute  such  execution  or  writ  of  possession 
may  be  granted  upon  giving  twenty  days'  notice  to  the  occupants 
of  the  lands  so  recovered  and  to  the  grantees  or  devisees  of  said 
deceased,  or  if  he  died  intestate,  to  the  heirs  at  law  of  said 
deceased,  said  notices  to  be  served  in  the  same  manner  as  a 
summons  is  directed  to  be  served  in  an  action  in  the  supreme 
court. 

L.  1887,  ch.  682. 

I  1877.  When  execution  may  be  tanned  after  Ave  year*. 

After  the  lapse  of  five  yeftrs  from  the  entry  of  a  finnl  judgment, 
execution  c*n  be  isssued  thereupon,  in  one  of  the  follow iug  cuses 
only: 

jT.fiCm'd',  1870.]  Where  an  execution  was  issued  thereupon, 
.  fffthin  five  years  after  the  entry  of  the  judgment,  and  has  been 
returned  wholly  or  partly  unsatisfied  or  unexecuted. 

2.  Where  an  order  is  made  by  the  court,  granting  leave  to  issue 
the  execution. 

Co.  Proc,   part  of  |  284. 

|  1878.  Id.  |  leave,  how  obtained. 

Notice  of  an  application  for  an  order,  granting  leave  to  issue 
an  execution,  as  prescribed  in  the  last  section,  must  be  served 
personally  upon  the  adverse  party,  if  he  is  a  resident  of  the  State, 
and  personal  service  can,  with  reasonable  diligence,  be  made  upon 
him  therein:  otherwise,  notice  must  be  given  in  such  manner  as 
the  court  directs.  Where  the  judgment  is  for  a  sum  of  money, 
or  directs  the  payment  of  a  sum  of  money,  leave  shall  not  be 
granted,  except  on  proof,  by  affidavit,  to  the  satisfaction  of  the 
court,  that  the  judgment  remains  wholly  or  partly  unsatisfied. 

Id.,  am'd. 

|  1379.  No  execution  ag-alnat  decedent,  except,  etc. 

An  execution  to  collect  a  sum  of  money  cannot  be  issued, 
against  the  property  of  a  judgment  debtor,  who  has  died  since 
the  entry  of  the  judgment  except  as  prescribed  in  the  next  tw6 
sections. 

|   1380.    [Am'd,  1894,  191©.]     Exeentlon   against  decedent'* 
property. 

After  the  expiration  of  one  year  from  the  death  of  a  party, 
against  whom  a  final  judgment  for  a  sum  of  money,  or  directing 
the  payment  of  a  sum  of  money  is  rendered,  the  judgment  may 
be  enforced  by  execution  against  any  property  upon  which  it  is  a 
lien  with  like  effect  as  if  the  judgment  debtor  was  still  living. 
But  such  an  execution  shall  not  be  issued,  unless  an  order  grant- 
ing leave  to  issue  it  is  procured  from  the  court  from  which  the 
execution  is  to  be  issued,  and  from  a  surrogate's  court  of  this 
state,  which  has  duly  granted  letters  testamentary  or  letters  of 
administration  upon  the  estate  of  the  deceased  judgment  debtor. 
Where  the  lien  of  the  judgment  was  created  as  prescribed  in 
section  twelve  hundred  and  fifty-one  of  this  act,  neither  order 
can  be  made  until  the  expiration  of  eighteen  months  after 
letters  testamentary  or  letters  of  administration  have  been  duly 
granted  upon  the  estate  of  the  decedent,  and  for  that  purpose* 
such  a  lieu  existing  at  the  decedent's  death  continues  for  two 
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yean*  thereafter,  notwithstanding  the  previous  expiration  of  ten 
years  from  the  filing  of  the  judgment  roll.  But  where  letters 
upon  the  estate  of  the  decedent  have  not  been  granted  within 
eighteen  months  after  his  death  by  the  surrogated  court  of  the 
county  in  which  the  decedent  resided  at  the  time  of  his  death, 
or  if  the  decedent  resided  out  of  the  state  at  the  time  of  his 
death,  and  letters  testamentary  or  letters  of  administration  have 
not  been  granted  within  the  same  time  bv  the  surrogate's  court 
of  the  county  in  which  the  property  on  wni«b  the  judgment  is  a 
lien  is  situated,  such  court  may  grant  the  order  where  it  appears 
that  the  decedent  did  not  leave  any  personal  property  within 
the  state  upon  which  to  administer.  In  such  cose  the  lien  of  the 
judgment  existing  at  the  decedent's  death  continues  *«*>  two 
years  as  aforesaid.  Provided,  however,  that  such  judgment  he*, 
existing  at  the  decedent's  death,  upon  the  decedent's  real  prop- 
erty, or  soute  portion  thereof,  may  be  enforced  and  payment 
thereof  obtained  during  the  said  eighteen  months  after  granting 
of  letters  testamentary,  or  letters  of  administration,  in  the 
manner  prescribed  by  title  four  of  chnpter  eighteen  of  this  act. 
But  this  section  shall  not  apply  to  real  estate  which  shall  have 
been  conveyed,  or  hereafter  may  be  conveyed  "by  the  deceased 
judgment  debtor  during  his  lifetime,  if  such  conveyance  was 
made  in  fraud  -of  his  creditors  or  any  of  them,  and  any  judg- 
ment creditor  of  said  deceased,  against  whose  judgment  said 
conveyance  shall  have  been,  or  may  hereafter  be,  declared 
fraudulent  by  the  judgment  and  decree  of  any  court  of  com- 
petent jurisdiction,  may  enforce  his  said  judgment  against  such 
real  property,  with  like  effect  as  if  the  judgment  debtor  was 
living,  and  it  shall  not  be  necessary  to  obtain  the  leave  of  any 
court  or  officer  to  issue  such  execution,  and  the  same  may  be 
issued  at  any  time  to  the  sheriff  of  the  county  where  such  prop* 
erty  is  or  may  be  situated.  The  person  issuing  such  execution, 
however,  shall  annex  thereto. a  description  of  the  real  estate 
against  which  the  same  is  sought  to  be  enforced,  as  aforesaid, 
and  shall  endorse  on  said  execution  the  words  "  issued  under 
section  thirteen  hundred  and  eighty  of  the  code  of  civil  pro- 
cedure," whereupon  said  sheriff  shall  enforce  said  execution  as 
therein  directed,  against  the  property  so  described,  and  not 
against  any  other  property,  either  real  or  personal,  and  all  pro- 
visions of  law  relating  to  the  sale  and  conveyance  of  real  estate 
on  execution  and  the  redemption  thereof  shall  apply  thereto. 

Am'd    by    I*    1*94,    oh.    734;    L.    1010.    eh.    025,    in   effect    May    20,    1916* 
See    I    1825. 

|    1381.   [Am'd,  1888.]     Leave,  how  obtained. 

Leave  to  issue  an  execution,  as  prescribed  in  the  last  section, 
must  be  procured  as  follows: 

1.  Notice  of  the  application,  to  the  court,  from  which  the  exe- 
cution is  to  be  issued,  for  an  order,  granting  leave  to  issue  the 
execution,  must  J)e  given  to  the  person  or  persons,  whose  interest 
in  the  property  will  'be  affected  by  a  sale  by  virtue  of  the  execu- 
tion, and  also  to  the  executor  or  administrator  of  the  judgment 
debtor.  The  general  rules  of  practice  may  prescribe  the  manner 
in  which  the  notice  must  be  given;  until  provision  is  so  made 
therein,  it  must  be  served,  either  personally,  or  in  such  manner 
as  the  court  prescribes,  in  an  order  to  show  cause.  Leave  shall 
not  be  granted,  except  upon  proof,  by  affidavit  to.  the  satisfac- 
tion of  the  court  that  the  judgment  remains  wholly  or  partly 
unsatisfied. 
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2.  For  the  purpose  of  procuring  a  decree  from  the  surrogate's 
court,  granting  leave  to  issue  the  execution,  the  judgment  cred- 
itor must  present  to  that  court,  a  written  petition,  duly  Verified, 
setting  forth  the  facts,  and  praying  for  such  a  decree;  and  that 
the  persons,  specified  in  the  first  subdivision  of  this  section,  niay 
be  cited,  to  show  cause  why  it  should  not  be  granted.  Upon, 
the  presentation  of  such  a  petition,  the  surrogate  must  issue 
a  citation  accordingly,  which  said  citation  may  be  served  in 
the  same  manner  as  is  provided  in  the  first  subdivision  of  this  sec- 
tion for  the  service  or  giving  of  a  notice  to  the  parties  or  persons 
therein  mentioned,  and,  if  the  general  rules  of  practice  of  the 
supreme  *ourt  do  not  provide  for  a  mode  of  giving  such  notice, 
such  -Station  mast  be  served  in  such  manner  as  the  surrogate  by 
differ  mny  prescribe,  or  as  is  otherwise  provided  by  law;  and* 
upon  his  return  thereof,  he  must  make  such  a  decree  in  the 
premises  as  justice  requires. 

L.   1880,  ch.  82.     B*>  |  2725,  subd.  2. 

|  1382.  Time  of  stay  by  order,  etc.,  not  reckoned  under 
this  title. 

The  time  during  which  the  person,  entitled  to  enforce  a  judg- 
ment, is  stayed  from  enforcing  it*  by  the  provision  of  a  statute* 
or  by  an  injunction  or  other  order,  of  in  consequence  of  an  ap- 
peal, is  not  a  part  of  the  time,  limited  by  this  title,  for  Issuing  an 
execution  thereupon,  or  for  making  an  application  for  leave  to 
issue  such  an  execution. 

|  1383.  Execution  aarainat  •nrviringr  Judgment  debtors. 

The  last  six  sections  do  not  affect  the  right  of  a  judgment  cred* 
itor  to  enforce  n.  judgment,  against  the  property  of  one  or  more 
surriving  judgment  debtors*  as  if  all  the  judgment  debtors  were 
living.  In  that  case,  an  execution  must  be  issued  in  the  usual 
form;  but  the  attorney  for  the  judgment  creditor  must  indorse 
thereupon,  a  notice  to  the  sheriff,  reciting  the  death  of  the  de- 
ceased judgment  debtor,  and  requiring  the  sheriff  not  to  collect 
the  execution,  out  of  any  property  which  belonged  to  him. 

|  1384.  [Am*d,  1804.]  Sale  on  execution,  etc.}  when  and 
how  conducted. 

A  sale  of  real  or  personal  property,  by  virtue  of  an  execution, 
or  pursuant  to  the  directions  contained  In  a  judgment  or  order, 
must  be  made  at  public  auction,  between  the  hour  of  nine  o'clock 
in  the  morning  and  sunset.  The  sheriff  to  whom  an  execution  in 
issued  shall  at  any  time  before  the  sale  of  the  personal  property 
levied  on  by  him,  on  the  written  request  of  any  person  who  Is  a 
creditor  of  the  person  against  whom  the  writ  was  issued  under 
which  the  sheriff  levied  upon  the  property,  exhibit  to  such  cred* 
itor  the  personal  property  so  levied  upon  tinder  said  writ  and  per- 
mit an  inspection  thereof  by  such  creditor  or  hit  agent. 

L.    1894,    ch.   739.  • 

$  1385.  Penalty  for  taking;  down   or  defaeln*  notice  •€ 

sale. 

A  person  who,  before  the  time  fixed  for  the* sale,  In  a  notice 
of  the  Rale  of  property,  to  be  made  by  virtue  of  an  execution, 
wilfully  takes  down  or  defaces  Riieh  a  notice  put  tip  by  the 
sheriff,  or  by  his  authority,  forfeits  fifty  dollars  to  the  judgment 
creditor,  and  the  same  sum  to  the    judgment  debtor;  unless  the 
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notice  was  defaced  or  taken  down,  with  the  consent  of  the  person 
seeking  to  enforce  the  forfeiture  or  the  execution  was  pre- 
viously satisfied. 

|   1886.  Validity   of  sale,  when   not  affected   by   sheriff's 
default,  etc 

An  omission  by  the  sheriff  to  give  notice,  as  required  by  law, 
or  the  taking  down  or  defacing  ot  a  notice,  when  put  up,  does 
not  effect*  the  validity  of  a  sale,  made  by  virtue  of  an  execution, 
to  a  purchaser  in  good  faith,  without  notice  of  the  omission  or 
offence. 

2   B.   S.    869,    I   40. 

S  1387.  Purchases  on  such  sales,  by  certain  officers,  pro- 
hibited. 

The  sheriff,  to  whom  an  execution  is  directed,  or  the  under- 
sheriff  or  deputy-sheriff,  holding  an  execution,  and  conducting  a 
sale  of  property  by  virtue  thereof,  shall  not,  directly  or  indirectly, 

Eurchase  any  of  the  property  at  the  sale.    A  purchase  made  by 
im,  or  to  his  use,  is  void. 

Id.,   |  41. 

|  1888.  When  execution  to  be  enforced  by  nnder-sherlff. 

Where  the  sheriff,  to  whom  an  execution  is  delivered,  dies,  is 
removed  from  office,  or  becomes  otherwise  disqualified  to  act, 
before  the  execution  is  returned,  his  under-sheriff  must  proceed 
upon  the  execution,  as  the  sheriff  might  have  done.  If  there  is 
no  under-sheriff,  the  court,  from  which  the  execution  issued, 
may  designate  a  person  to  proceed  thereupon;  who  may  complete 
the  same,  as  an  under-sheriff  might  have  done.  The  person  so 
designated  must  give  such  security  ns  the  court  directs.  He  is 
deemetr  an  officer;  and  U  subject  to  the  same  obligations  and 
liabilities,  and  has  the  sa_ne  power  and  authority,  in  relation  to 
ttc  object  of  his  appointment,  as  a  sheriff,  and  is  entitled  to  fees 
accordingly.  But  this  section  does  not  apply,  in  a  case  where 
special  provision  is  otherwise  made  by  law  for  the  enforcement 
of  an  execution,  after  the  death,  removal  from  office,  or  other 
disqualification,  of  the  sheriff,  or  under-sheriff. 

2  O.  8.  874,  53  60  and  C3  (2  Edm.  888). 

*  Error  In  engrossing  for  "  affect." 
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TITLE  II. 
Execution   against  property. 

Article  1.  Property   exempt   from   leyy    and  sale. 

2.  Lien  of  an  execution  upon  personal  property;  leyy  upon  and  sale 

of  personal  property.    Bight*  of  indemnitors  of  sheriff. 
8.  Sale,    redemption,    and   conveyance   of   real   property;    rights   and 

liabilities   of   persons   interested. 
4.  Remedies  for  failure  of  title  to  real  property  sold,  and  to  enforce 

contribution. 

article:  first. 

Property  exempt  from  levy  and  sale. 

8*».  1888.  Certain  special  exemptions  not  affected  by  this  article. 

1800.  What  personal  property  is  exempt,  when  owned  by  a  householder. 
1391.  Additional    personal    property    exempt    In    certain    cases;    levying 

execution   against  wages,   etc.,   of  Judgment  debtor. 
1882.  Woman   entitled   to   same   exemption   as   a    householder. 
1888.  Military    pay,    rewards,    etc.,    exempt   from    execution    and   other 

legal    proceedings. 
1884.  Right  of  action  for  taking,  etc.,  exempt  property. 

1896.  Burying  ground;   when  exempted. 

1886.  How  exempt  burying  ground  designated. 

1897.  Homestead;    when   exempted. 

1898.  How  exempt  homestead  designated. 

1899.  Married  woman's  homestead;  when  exempted. 

1400.  When   exemption   to  continue   after  owner's  death. 

1401.  Exemption;  when  not  affected  by  temporary  suspension  of  residence. 

1402.  If  value  of  homestead  exceeds  $1,000,   lien  attaches  to  surplus. 

1403.  Id.;   how   proceeds  to  be  marshalled  when  property  is  sold. 

1404.  Exemption  of  real  property;  bow  cancelled. 
1404a.  Exemption   of  exhibits   at  exhibitions. 

§  1389.  Certain  «pecial  exemption*  not  affected  by  this 
article. 

The  enumeration,  in  this  article,  of  the  property  which  is  ex- 
empt from  levy  and  sale  by  virtue  of  an  execution,  does  not 
repeal  any  special  provision  of  law,  relating  to  such  an-  exemp- 
tion, which,  by  its  terms,  is  applicable  only  to  a  particular  class 
of  persons,  or  corporations,  or  to  a  particular  locality,  or  other- 
wise to  a  special  case. 

Designed  to  guard  against  a  repeal,  by  Implication,  of  provisions  like  I* 
1847.  ch.  133.  |  10  (2  R.  8.,  5th  ed.,  G30 :  3  Edm.  748);  L.  1851.  ch.  122. 
I  19  (2  R.  S.,  5th  ed..  784;  3  Edm.  782);  U  1S6G.  ch.  273,  f  6  (6  Edm. 
715);   L.   1S67,  ch.   510;  and  various  similar  statutes. 

S  1.390.  What  personal  property  la  exempt,  when  owned 
by  a  hoimeholcler.* 

The  following  personal  property,  when  owLed  by  a  householder, 
is  exempt  from  levy  and  sale  by  virtue  of  an  execution;  and  each 
movable  article  thereof  continues  to  be  so  exempt,  while  the 
family,  or  any  of  them,  are  removing  from  one  residence  to 
another: 

1,  All  spinning  wheels,  weaving  looms,  and  stoves,  put  up,  or 
kept  for  use  in  a  dwelling  house;  and  one  sewing-machine,  with 
its  appiirtenarces. 

2.  The  family  bible,  family  pictures,  and  school-books,  used  by 
or  in  the  family;  and  other  books,  not  exceeding  in  value  fifty 
dollars,  kept  and  used  as  part  of  the  family  library. 

•  See   L.    1878.    ch.   33. 
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3.  A  seat  or  pew,  occupied  by  the  judgment  debtor,  or  the 
family,  in  a  place  of  public  worship. 

4.  Ten  sheep,  with  their  fleeces,  and  the  yarn  or  cloth  manu- 
factured therefrom;  one  cow;  two  swine;  the  necessary  food  for 
those  animals;  all  necessary  meat,  fish,  flour,  groceries  and  vege- 
tables, actually  provided  for  family  nse;  and  necessary  fuel,  oil, 
and  candles,  for  the  use  of  the  family  for  sixty  days. 

5.  All  wearing  apparel,  beds,  bedsteads,  and  bedding,  necessary 
for  the  judgment  debtor  and  the  family;  all  necessary  cooking 
utensils;  one  table;  six  chairs;  six  knives;  six  forks;  six  spoons; 
six  plates;  six  tea  cups;  six  saucers;  one  sugar  dish:  one  milk 
pot;  one  tea  pot;  one  crane  and  its  appendages;  one  pair  of 
andirons;  one  coal  scuttle;  one  shovel;  one  pair  of  tongs;  *>ne 
lamp,  and  one  candlestick. 

6.  The  tools  and  implements  of  a  mechanic,  necessary  to  the 
carrying  on  of  his  trade,  not  exceeding  in  value  twenty-five 
dollars. 

2  R.  S.  307,  |  22  (2  Bdm.  880),  as  am'd  by  U  I860,  ch.  152;  with  addi- 
tions. 

|    1391.    [Am'd,    1870,    1901,    1903,    19©5,    1908,    1911,    1914.] 

Additional    pernonol    property    exempt    In     certain    ca*e«$ 

Jevylnff  execution  asalnut  wages,  etc.,  of  judgrnient  debto*. 

In  addition  to  the    exemptions,    allowed    by    the    last    section, 
necessary   household  furniture,   working  tools  and  team,  profes- 
sional instruments,  furniture  and  library,  not  exceeding  in  value 
two  hundTod  and  fifty  dollars,  together  with  the  necessary  food 
Tor  the  team,   for  ninety   days,  are  exempt  from  levy   and  sale 
liy    virtue   of  an   execution,   when   owned   by   a   person,   being   a 
householder,   or  having  a   family  for   which   he   provides,   except 
where  the  execution  is  issued  upon  a  judgment,  recovered  wholly 
upon   oue  or  more  demands,   either  for   work  performed  m  the 
family  as  a  domestic  or  for  the  purchase  money,  of  one  or  more 
articles,  exempt  as  prescribed  in  this  or  the  last  section.      vV  here 
a   judgment  has  been  recovered  and  where  an  execution  issued 
upon  said  judgment  has  been  returned  wholly  or  partly  unsatis- 
fied, and  where  any  wages,  debts,  earnings,  salary,  income  from 
trust  funds  or  profits  are  due  and  owing  to  the  judgment  debtor 
or  shall  thereafter  become  due  and  owing  to  him,  to  the  amount 
of  twelve  dollars  or  more  per  week,  the  judgment  creditor  may 
apply   to    the   court   in   which   said   judgment   was   recovered   or 
the  court  having  jurisdiction  of  the  same  without  notice  to  the 
judgment  debtor  and  upon  satisfactory   proof  of  such   facts  by 
affidavits  or   otherwise,   the  court,   if  a   court   not   of  record,   a 
judge   or   justice  thereof,   must   issue  or  if   a   court  of  record,   a 
judge  or  justice,  must  grant  an  order  directing  that  an  execution 
issue  against  the  wages,  debt,  earnings,  salary,  income  froin  trust 
funds  or  profits  of  said  judgment  debtor,  and  on  presentation  of 
such  execution  by  the  officer  to  whom  delivered  for  collection  to 
the  person  or  persons  from  whom  such  wages,  debts,  earnings, 
salary,   income  from  trust   funds  or   profits   are  due   and   owing, 
or  may  thereafter  become  due  and  owing  to  the  judgment  debtor, 
said  execution  shall   become  a   lien  and   a   continuing  levy   upon 
the  wages,   earnings,   debts,   salary,   income   from   trust  funds   or 
profits   due   or   to   become   due   to   said   judgment   debtor   to   the 
amount  specified  therein  which  shall  not  exceed  ten  per  centum 
thereof,  and  said  levy  shall  be  a  continuing  levy  until  said  exe- 
cution and  the  expenses  thereof  are  fully  satisfied  and  paid  or 
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until  modified  as  hereinafter  provided,  bat  only  one  execution 
against  the  wages,  debts,  earnings,  salary;  income  from  trust 
funds  or  profits  of  said  judgment  debtor  shall  be  satisfied  at  one 
time  and  where  more  than  one  execution  has  been  issued  or  shall 
be  issued  pursuant  to  the  provisions  of  this  section  against  the 
same  judgment  debtor,  they  shall  be  satisfied  in  the  order  of 
priority  in  which  such  executions  are  presented  to  the  person  or 
persons  from  whom  such  wages,  debts,  earnings,  salary,  income 
from  trust  funds  or  profits  are  due  and  owing.  It  shall  be  the 
duty  of  any  porson  or  corporation,  municipal  or  otherwise,  to 
whom  said  execution  shall  be  presented,  and  who  shall  at  such 
time  be  indebted  to  the  judgment  debtor  named  in  such  execu- 
tion* or  who  shall  become  indebted  to  such  judgment  debtor  in 
toe  future,  and  while  said  execution  shall  remain  a  lien  upon 
said  indebtedness  to  pay  over  to  the  officer  presenting  the  same, 
such  amount  of  such  indebtedness  as  such  execution  shall  pre- 
scribe until  said  execution  shall  be  wholly  satisfied  and  such  pay- 
ment shall  be  a  bar  to  any  action  therefor  by  any  such  judg- 
ment debtor.  If  such  person  or  corporation,  municipal  or  other- 
wise, to  whom  said  execution  shall  be  presented  shall  fail,  or 
refuse  to  pay  over  to  said  officer  presenting  said  execution,  the 
percentage  of  said  indebtedness,  he  shall  be  liable  to  an  action 
therefor  by  the  judgment  creditor  named  in  such  execution,  and 
the  amount  so  recovered  by  such  judgment  creditor  shall  be  ap- 
plied towards  the  payment  of  said  execution.  Either  party  may 
apply  at  any  time  to  the  court  from  which  such  execution  shall 
issue,  or  to  any  judge  or  justice  issuing  the  same,  or  to  the  county 
judge  of  the  county,  and  in  any  county  where  there  is  no  counry 
judge,  to  any  justice  of  the  city  court  upon  such  notice  to  the 
other  party  as  such  court,  judge,  or  justice  shall  direct  for  a 
modification  of  said  execution,  and  upon  such  hearing  the  said 
court,  judge  or  justice  may  make  such  modification  of  said  exe- 
cution as  shall  be  deemed  just,  and  such  execution  as  so  modified 
shall  continue  in  full  force  and  effect  until  fully  paid  and  satis- 
fied, or  until  further  modified  as  herein  provided.  This  section, 
so  far  as  it  relates  to  wages  and  salary,  due  and  owing  or  to 
become  due  and  owing  to  the  judgment  debtor,  shall  not  apply 
to  judgments  recovered  more  than  ten  years  prior  to  September 
first,  nineteen  hundred  and  eight,  nor  to  judgments  heretofore  or 
hereafter  recovered  upon  such  judgments,  and  any  execution 
heretofore  issued  upon  such  judgments  pursuant  to  an  order  here- 
tofore granted  under  this  section  shall,  when  this  act  takes  effect, 
cease  to  be  a  lien  and  continuing  levy  upon  wages  and  salary 
thereafter  to  become  due  and  owing  to  the  judgment  debtor. 

L.  1842,  ch.  157,  5  1,  as  am'd  by  L.  1866,  ch.  782  (4  Bdm.  626:  6  Id. 
830);  also  L.  1858.  ch.  107.  f  1  (3  R.  S..  5th  ed.,  646;  4  Kdm.  635).  See 
3  T.  &  C.  596:  L.  1901,  ch.  116;  L.  1003,  ch.  461;  L.  1905,  ch.  175;  U, 
1908,  ch.  148;  L.  1911,  chs.  489  and  532;  L.  1914,  ch.  352,  in  effect  Apr.  15, 
1914. 

$  1892.  [Am'd,  1877.]  Woman  entitled  to  same  exemp- 
tion  an  a  householder. 

Where  the  judgment  debtor  is  a  woman,  she  is  entitled  to  the 
same  exemptions,  from  levy  and  sale  by  virtue  of  an  execution, 
subject  to  the  same  exceptions,  as  prescribed  in  the  last  two  sec- 
tions, in  the  case  of  a  householder. 

*  1393.  [Am'd,  1895,  1H97.]  Military  pay,  rewards,  etc., 
exempt    from    execution   and   otber   leffal   proceeding*. 

The  pay  and  bounty  of  a  non-commissioned  officer,  musician  or 
private  in  the  military  or  naval  service  of  the  United  States  or 
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the  state  of  New  York;  a  land  warrant,  pension  or  other  reward 
heretofore  or  hereafter  granted  by  the  United  States,  or  by  a 
state,  for  military  or  naval  services;  a  sword,  horse,  medal,  em- 
blem or  device  of  any  kind  presented  as  a  testimonial  for  serv- 
ices rendered  in  the  military  or  naval  service  of  the  United 
States  or  a  state;  and  the  uniform,  arms  and  equipments  which 
were  used  by  a  person  in  that  service,  are  also  exempt  from  levy 
and  sale,  by  virtue  of  an  execution,  and  from  seizure  for  non-pay- 
ment of  taxes,  or  in  any  other  legal  proceeding;  except  that  real 
property  purchased  with  the  proceeds  of  a  pension  granted  by  the 
United  States  for  military  or  naval  services,  and  owned  by  the 
pensioner,  or  by  his  wife  or  widow,  is  subject  to  seizure  and  sale 
for  the  collection  of  taxes  or  assessments  lawfully  levied  thereon. 
I*.   1897,   ch.   348.     In  effect  Sept.   1,   1896.     (Probable  error   for  1897.) 

|  13&4.  Right  of  action  for  talcing,  etc.,  exempt  property. 

A  right  of  action  to  recover  damages,  or  damages  awarded  by 
a  judgment,  for  taking  or  injuring  personal  property,  exempt  by 
law  from  levy  and  sale,  by  virtue  of  an  execution,  are  exempt, 
for  one  year  after  the  collection  thereof,  from  levy  and  sale,  by 
Tirtue  of  an  execution,  and  from  seizure  in  any  other  legal  pro- 
ceeding. 

I  1395.  Bnrylng  gronndj  when   exempted. 

Land,  set  apart  as  a  family  or  private  burying  ground,  and 
heretofore  designated,  as  prescribed  by  law,  in  order  to  exempt 
the  same,  or  hereafter  designated  for  that  purpose,  as  prescribed 
in  the  next  section,  is  exempt  from  sale,  by  virtue  of  an  execu- 
tion, upon  the  following  conditions  only: 

1.  A  portion  of  it  must  have  been  actually  used  for  that  pur- 
pose. 

2.  It  must  not  exceed  in  extent  one-fourth  of  an  acre. 

3.  It  must  not  contain,  at  the  time  of  its  designation,  or  at  any 
time  afterwards,  any  building  or  structure,  except  one  or  more 
vaults,  or  other  places  of  deposit  for  the  dead,  or  mortuary  monu- 
ments. 

L.   1847,   ch.  85,   |   1,  and  part  of  |  2   (4  Edm.  629),  am'i. 

f    13DO.  How  exempt  hnrylng  ground  designated. 

In  order  to  designate  land,  to  be  exempted  as  prescribed  in  the 
last  section,  a  notice,  containing  a  full  description  of  the  land  to 
Ik?  exempted,  and  stating  that  it  has  been  set  apart  for  a  family 
or  private  burying  ground,  must  be  subscribed  by  the  owner; 
acknowledged  or  proved,  and  certified,  in  like  manner  as  a  deed 
to  be  recorded  in  the  county  where  the  land  is  situated;  and 
recorded  in  the  office  of  the  clerk  or  register  of  that  county,  in 
the  proper  book  for  recording  deeds,  at  least  three  days  before 
the  sale  of  the  land,  by  virtue  of  the  execution. 
L.    1847,   ch.   85,   the  residue  of   f   2,   am'd. 

|    1307.   [Am'd,  1883.]      Homestead)  when  exempted. 

A  lot  of  land,  with  one  or  more  buildings  thereon,  not  exceed- 
ing in  value  one  thousand  dollars,  owned,  and  occupied  as  a  resi- 
dence, by  a  householder  having  a  family,  and  heretofore  desig- 
nated as  an  exempt  homestead,  as  prescribed  by  law,  or  here- 
after designated  for  that  purpose,  as  prescribed  in  the  next 
pert  ion,  is  exempt  from  sale,  by  virtue  of  an  execution,  issued 
upon  a    judgment,    recovered    for    a    debt    contracted    after    the 
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thirtieth  day  of  April,  eighteen  hundred  and  fifty;  unless  the 
judgment  was  recovered  wholly  for  a  debt  or  debts,  contracted 
before  the  designation  of  the  property,  (or)  for  the  purchase- 
money  thereof.  But  no  property  heretofore  or  hereafter  desig- 
nated as  an  exempt  homestead,  as  prescribed  by  law,  or  by  the 
next  section,  shall  be  exempt  from  taxation,  or  from  sale  for 
non  payment  of  taxes  or  assessments. 
L.  I860,  eh.  260  (4  Edm.  632),  first  sentence  of  §  1;  L.  1888.  ch.  156. 

§   1.108.  How   exempt    horn  est  end  denlgrnated. 

In  order  to  designate  property,  to  be  exempted  as  prescribed 
in  the  last  section,  a  conveyance  thereof,  stating,  in  substance, 
that  it  is  designed  to  be  held  as  a  homestead,  exempt  from  sale 
by  virtue  of  an  execution,  must  be  recorded,  as  prescribed  by 
law;  or  a  notice,  containing  a  full  description  of  the  property, 
and  stating  that  it  is  designed  to  be  so  held,  must  be  subscribed 
by  the  owner,  acknowledged  or  proved,  and  certified,  in  like 
manner  as  a  deed  to  be  recorded  in  the  county  where  the  prop- 
erty is  situated;  and  must  be  recorded  in  the  office  of  the  clerk 
of  that  county,  in  a  book  kept  for  that  purpose,  and  styled  the 
44  homestead  exemption  book." 

L.  1850,  ch.  260  (4  Edm.  632),  part  of  §  2. 

|  1309.   Married  womiui'd  homestead;  when  exempted. 

A  lot  of  land,  with  one  or  more  buildings  thereon,  owned  by 
a  married  woman,  and  occupied  by  her  as  a  residence,  may  be 
designated  as  her  exempt  homestead,  as  prescribed  in  the  last 
section;  and  the  property  so  designated  is  exempt  from  sale,  by 
virtue  of  an  execution,  under  the  same  circumstances,  and  sub- 
ject to  the  same  exceptions,  as  the  home  -tead  of  a  householder, 
having  a  family. 

See  S  13^2,  ante. 

ft  1400.  When  exemption  to  continue  after  owner'*  death. 

The  exemption,  prescribed  by  the  last  three  sections,  continues, 
after  the  death  of  the  person  in  whose  favor  the  property  wae 
exempted,  a**  follows: 

1.  If  the  decedent  was  a  woman,  it  continues,  for  the  benefit 
of  hor  surviving  children,  until  the  majority  of  the  youngest 
surviving  child. 

2.  If  the  decedent  wTas  a  man,  it  continues,  for  the  benefit  of 
his  widow  and  surviving  children,  until  the  majority  of  the 
youngest  surviving  child,  and  until  the  death  of  the  widow. 

But  the  exemption  ceases  earlier,  if  the  property  ceases  to  be 
occupied,  as  a  residence,  by  a  person  for  whose  benefit  it  may 
so  continue,  except  as  otherwise  prescribed  in  the  next  section. 

L.  1850,  ch.  260  (4  Edm.  632),  second  sentence  of  §  1,  am'd. 

§  1401.  Exemption;  when  not  affected  by  temporary  nnii- 
pennion  of  residence. 

The  right  to  exemption,  of  a  person  entitled  thereto,  as  pre- 
scribed in  the  last  four  sections,  is  not  affected  by  a  suspension 
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of  the  occupation  of  the  exempt  property,  as  a  residence,  for  a 
period  not  exceeding  one  year,  which  occurs  in  consequence  of 
injury  to,  or  destruction  of,  the  dwelling  house  upon  the  premises. 

{  1402.  If  value  of  bomeitead  exceed*  *l,OOo,  lien  at- 
taches to  surplus. 

The  exemption  of  a  homestead,  otherwise  valid  under  the  pro- 
visions of  this  article,  is  not  void,  because  the  value  of  the  prop- 
erty, designated  as  enenipt,  exceeds  one  thousand  dollars.  In 
that  case,  the  lien  of  a  judgment  attaches  to  the  surplus,  as  if 
the  property  had  not  been  designated  as  an  exempt  homestead; 
but  the  property  cannot  be  sold  by  virtue  of  an  execution,  issued 
upon  a  judgment,  as  against  which  it  is  exempt.  After  the  re- 
turn of  such  an  execution,  the  owner  of  the  judgment  may  main- 
tain a  judgment  creditor's  action,  to  procure  a  judgment,  direct- 
ing a  sale  of  the  property,  and  enforcing  his  lien  upon  the 
surplus. 

|  1408.  Id. |  how  proceeds  to  be  marshalled  when  prop- 
erty la  sold. 

Where  the  judgment,  in  a  judgment  creditors  action,  brought 
as  prescribed  in  the  last  section,  or  in  any  other  action  affecting 
the  title  to  an  exempt  homestead,  directs  the  sale  or  the  property, 
the  court  must  so  marshal  the  proceeds  of  the  sale,  that  the 
right  and  interest  of  each  person  in  the  proceeds,  shall  corre- 
spond, as  nearly  as  may  be,  to  his  right  and  interest  in  the  prop- 
erty sold.  Money,  not  exceeding  one  thousand  dollars,  paid  to  a 
judgment  debtor,  as  representing  his  interest  in  the  proceeds,  is 
exempt  for  one  year  after  the  payment,  as  the  property  sold  was 
exempt;  unless,  before  the  expiration  of  the  year,  he  causes  real 
property  to  be  designated  as  an  exempt  homestead,  as  prescribed 
in  section  1398  of  this  act;  in  which  case,  the  exemption  ceases, 
with  respect  to  so  much  of  the  money,  as  was  not  expended  for 
the  purchase  of  that  property;  and  the  exemption  of  the  property 
so  designated  extends  to  every  debt,  against  which  the  property 
sold  was  exempt.  Where  the  exemption  of  property,  sold  as  pre- 
scribed in  this  section,  has  been  continued  after  the  judgment 
debtor's  death,  or  where  he  dies  after  the  sale,  and  before  pay- 
ment to  him  of  his  proportion  of  the  proceeds  of  the  sale,  the 
court  may  direct  that  portion  of  the  proceeds,  which  represents 
his  interest,  to  be  invested,  for  the  benefit  of  the  person  or  per- 
sons, entitled  to  the  benefit  of  the  exemption;  or  to  be  otherwise 
disposed  of,  as  justice  requires. 

|    1404.   [Am'd,  1894.]     Exemption  of  real  property?  how 
rascelcd. 

The  owner  of  real  property,  exempt  as  prescribed  in  this  article, 

may.  at  any  time,  subscribe  a  notice,  and  personally  acknowledge 

the  execution  thereof,  before  an  officer  authorized  by  law  to  take 

the  acknowledgment  of  a  deed,  to  the  effect  that  he  cancels  all 

exemptions  from  levy  or  sale  by  virtue  vl  an  execution  affecting 

tb,e  property,  or  a  particular  part  therer  f,  fully  described  in  the 
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notice.  The  cancellation  takes  effect  when  such  a  notice  is  re- 
corded, as  prescribed  in  this  article  for  recording  a  notice  to  effect 
the  exemption  so  canceled.  Any  other  release  or  waiver,  here- 
after executed,  or  an  exemption  of  real  property,  allowed  by  this 
article,  or  of  an  exemption  of  a  homestead,  or  a  private  or  family 
burying-ground,  allowed  by  the  provisions  of  law  heretofore  in 
force,  is  void;  provided,  however,  that  nothing  herein  contained 
shall  be  so  construed  as  to  prevent  the  husband  and  wife  from 
jointly  conveying  or  mortgaging  property  so  exempt. 

L.    1894,  ch.   202. 

f  1404a.  [Added,  1900.]  Exemption*  of  exhibit*  at  ex- 
hibitions. 

No  process  of  attachment,  execution,  sequestration,  replevin, 
distress  or  any  kind  of  seizure  shall  be  served  or  levied  upon 
articles,  goods,  wares,  merchandise  or  property  of  any  descrip- 
tion while  the  same  is  en  route  to  or  from,  or  while  on  exhibi- 
tion or  deposited  by  exhibitors  at  any  international  exhibition 
held  under  the  auspices  or  supervision  of  the  United  States, 
within  any  city  or  county  of  the  state,  nor  shall  such  property 
be  subject  to  attachment,  seizure,  levy  or  sale,  for  any  cause 
whatever,  in  the  hands  of  the  authorities  of  such  exhibition  or 
otherwise. 

Added  by  L.  1909,  cb.  65.  Derivation  —  L.  1880,  ch.  898.  |  1.  See  not* 
16  of  notes  of  Board  of  Statutory  Consolidation  at  end  of  code. 
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ARTICLE   SECOND. 

Lten  of  an  execution  upon  personal  properly;  levy  upon  and  $aU 
of  personal  property.    Rights  of  indemnitors  of  sheriff. 

8ec.  1406.  Personal  property  bound  by  execution. 

1406.  Order  of  preference  among  execution*. 

1407.  Id.;    when    attachments   also    are    Issued. 
1406.  Id.;   wben   Issued    from   court   not   of   record. 

1409.  Title  of  bona  fide  purchaser*  before  levy,  not  affected. 

1410.  Execution   may   be   levied   upon   current   money. 

1411.  Levy  upon  certain  evidences  of  debt. 

1412.  Iuterest  of   bailor  in   goods   pledged   may  be  sold. 

1413.  Wben  partners  may  apply  for  release  of  property  levied  npon. 

1414.  Undertaking  to  be  given. 

1415.  Provision,  where  a  warrant  of  attachment  has  also  been  levied,  etc. 

1416.  When    the    undertaking    enures    to    other   judgment    creditors. 

1417.  How  partner's  interest  sold;   rights,  etc.,  of  purchaser. 

1418.  Claim  of  property  by  a  third  person,  bow  tried. 

1419.  Proceedings,  if  claimant  succeeds. 

1420.  Inquisition    not   to   prejudice   claimant's   right. 

1421.  In    action     against    officer,     indemnitors    may  be    substituted  si 

defendants. 

1422.  Notice  of  application  and  proofs  thereupon. 

1423.  Terms  may  be  Imposed. 

1424.  When  indemnity  related  to  part  of  property. 

1425.  Application  when  officer  Is  joined  with  indemnitors. 
1420.  Effect    of    the    order. 

1427.  Officer   to   whom    indemnity   Is  given,   required  to  give   notice  oi 

action. 

1428.  Bale  of  personal  property;   bow   made. 

1429.  Notices  of  sale  to  be  posted. 

{  1405.  Personal  property  bound  by  execution. 

The  goods  and  chattels  of  a  judgment  debtor,  not  exempt,  by 
express  provision  of  law,  from  levy  and  sale  by  virtue  of  an 
execution,  nnd  his  other  personal  property,  which  is  expressly 
declared  by  law,  to  be  subject  to  levy  by  virtue  of  an  execution, 
are,  when  situated  within  the  jurisdiction  of  the  officer,  to  whom 
an  execution  againnt  property  is  delivered,  bound  by  the  execution, 
from  the  time  of  the  delivery  thereof  to  the  proper  officer,  to  be 
executed;  bnt  not  before. 

2  R.  S.  366.  f  13  (2  uum.  379),  am'd. 

f  st406.  Order  of  preference  among  executions. 

Where  two  or  more  executions  against  property  are  issued, 
wit  of  the  same  or  different  courts  of  record,  against  the  same 
judgment  debtor,  the  one  first  delivered,  to  an  officer,  to  be  exe- 
cuted, has  preference,  notwithstanding  that  a  levy  is  first  made, 
by  virtue  of  an  execution  subsequently  delivered;  but  if  a  levy 
upon  and  sale  of  personal  property  hns  been  made,  by  virtue  of  the 
junior  execution,  before  an  actual  levy,  by  virtue  of  the  senior 
execution,  the  same  property  shall  not  be  levied  upon  or  sold,  by 
virtue  of  the  letter.* 

Id..  |  14.  am'd. 

i  1407.  Id.}  wben  attachments  also  are  Issued. 

Where  there  are  one  or  more  executions,  and  one  or  more  war- 
rants of  attachment,  against  the  property  of  the  same  person, 
the  rule  prescribed  in  the  last  section  prevails,  in  determining  the 
preferences  of  the  executions  or  warrants  of  attachment;  the  de- 

•  Error  tn  *»— osslng  for  "  latter." 
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Cendant  in  the  warrants  of  attachment  being,  for  that  purpose, 
regarded  as  a  judgment  debtor. 

2  B.   S.  865,   {   15,  am'4. 

|  1408.  Id.)  when  Issued  front  court  not  of  record. 

But  an  execution,  issued  out  of  a  court  not  of  record,  or  a 
warrant  of  attachment,  granted  in  an  action  pending  in  a  court 
aot  of  record,  if  actually  levied,  has  preference  over  another  execu- 
tion, issued  out  of  any  court,  of  record  or  not  of  record,  which  has 
not  been  previously  levied. 

Id.,  |  IS,  am'd. 

|  1409.  Title  of  bona  fide  purchasers  before  levy*  not 
affected. 

The  title  to  personal  property,  acquired  before  the  actual  levy 
of  an  execution,  by  a  purchaser  in  good  faith,  and  without  notice 
that  the  execution  has  been  issued,  is  not  affected  by  an  execu- 
tion delivered,  before  the  purchase  was  made,  to  an  officer,  to  be 
executed. 

Id.,  |  17. 

|  1410.  [Am'd,  1977.3  Execution  may  be  levied  upon  cur- 
rent money. 

The  officer,  to  whom  an  execution  against  property  is  delivered, 
must  levy  upon  current  money  of  the  United  States,  belonging  to 
the  judgment  debtor;  and  must  pay  it  over,  as  so  much  money 
collected,  without  exposing  it  for  sale;  except  that  where  it  con- 
sists of  gold  coin,  he  must  sell  it,  like  other  personal  property; 
unless  he  is  otherwise  directed,  by  an  order  of  a  judge,  or  by  the 
judgment  in  the  particular  cause. 

Substituted  for  2  R.   S.   866,   §    18. 

1  1411.  [Am'd,  1877.]  Levy  upon  certain  evidences  of 
debt. 

The  officer,  to  whom  an  execution  against  property  is  delivered, 
must  levy  upon  and  sell,  a  bill,  or  other  evidence  of  debt,  belong- 
ing to  the  judgment  debtor,  which  was  issued  by  a  moneyed  corpo- 
ration to  circulate  as  money,  or  a  bond,  or  other  instrument  for 
the  payment  of  money,  belonging  to  the  judgment  debtor,  which 
was  executed  and  issued,  by  a  government,  state,  county,  public 
officer,  or  municipal  or  other  corporation,  and  is  in  terms  nego- 
tiable, or  payable  to  the  bearer  or  holder. 

2  R.  S.   366,   1  19,   am'd. 

I  1412.  Interest  of  bailor  in  groods  pledgred  may  be  sola. 

The  interest  of  the  judgment  debtor  in  personal  property,  sub- 
ject to  levy,  lawfully  pledged,  for  the  payment  of  money,  or  the 
Sorformance  of  a  contract  or  agreement,  may  be  scld,  in  the 
ands  of  the  pledgee,  by  virtue  of  an  execution  again  Ft  property. 
The  purchaser  at  the  sale  acquires  all  the  right  and  interest  of 
she  judgment  debtor,  and  is  entitled  to  the  possession  of  the  prop- 
erty, on  complying  with  the  terms  and  conditions  upon  which  the 
judgment  debtor  could  obtain  possession  thereof.  This  section 
<toes  not  apply  to  property,  of  which  the  judgment  debtor  m  uncon- 
ditionally entitled*  to  the  possession. 

Id.,  I  20,  am'd. 
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|  1419.  When  partners  may  apply  for  release  of  property 
levied   upon. 

Where  an  officer  has  seized  personal  property  of  a  partnership, 
before  or  after  its  dissolution,  upon  a  levy  upon  the  interest 
therein  of  a  partner,  made  by  virtue  of  an  execution  against  his 
individual  property,  the  other  partners,  or  former  partners,  hav- 
ing an  interest  iu  the  property,  or  any  of  them,  may,  at  any  time 
before  the  sale,  apply  to  a  judge  of  the  court,  or  to  the  county 
judge  oi  the  county,  where  the  seizure  was  made,  upon  an  affi- 
davit, showing  the  facte,  for  an  order,  directing  the  officer  to 
release  the  property,  and  to  deliver  it  to  the  applicant. 

|  1414.  Undertaking;  to  be  ariven. 

Upon  such  an  application,  the  applicant  must  give  an  under- 
taking, with  at  least  two  sureties,  approved  by  the  judge,  to  the 
effect,  that  he  will  account  to  the  purchaser,  upon  the  sale  to  be 
made  by  virtue  of  the  execution,  of  the  interest  of  the  judgment 
debtor  in  the  property  seized,  in  like  manner  as  he  would  be 
bound  to  account  to  an  assignee  of  such  an  interest;  and  that 
he  will  pay  to  the  purchaser  the  balance,  which  may  be  found 
due  upon  the  accounting,  not  exceeding  a  sum,  specified  in  the 
undertaking,  which  must  be  not  less  than  the  value  of  the  interest 
of  the  judgment  debtor,  in  the  property  seized  by  'the  sheriff,  a» 
fixed  by  the  judge.  The  provisions  of  sections  695  and  696  of 
this  act  apply  to  the  proceedings,  taken  as  prescribed  in  this  and 
the  last  section. 

See  8  694,  ante. 

|  1415.  Provision,  where  a  warrant  of  attachment  has 
alao  been  levied,  etc* 

Where  a  warrant  of  attachment  has  been  levied  upon  the  inter- 
est of  a  defendant,  as  a  partner,  in  personal  property  of  a  partner- 
ship, and  the  attachment  has  been  discharged  as  to  that  interest, 
an  prescribed  in  sections  693  and  694  of  this  act,  a  levy,  by  virtue 
of  an  execution  against  his  individual  property,  cannot  be  made 
upon  his  interest  on  the  same  property,  unless  the  warrant  of 
attachment  has  been  vacated  or  annulled. 

|  1416.  When  the  undertaking:  enure  a  to  other  Judflpnent 
creditors* 

Where  personal  property  of  a  partnership  has  been  released, 
upon  giving  an  undertaking,  as  prescribed  in  the  last  three  sec- 
tions, if  the  execution,  by  virtue  of  which  the  levy  was  made,  is 
set  aside,  or  is  satisfied  without  a  sale  of  the  interest  levied  upon, 
the  undertaking  enures  to  the  benefit  of  each  judgment  creditor  of 
the  same  judgment  debtor,  then  having  an  execution  in  the  hands 
of  the  same  officer,  or  of  another  officer,  having  authority  to  levy 
upon  that  interest,  as  if  it  had  been  given  to  obtain  a  release  from 
a  seizure,  made  by  virtue  of  such  an  execution. 

|   1417.  How  partner's  Interest  sold;  rlgrhts,  etc.,  of  war- 


TVrhere  personal  property  of  a  partnership  has  been  so  released, 
the  interest  of  the  judgment  debtor  therein  may  be  sold  by  the 
officer;*  and  the  purchaser,  upon  the  sale,  acquires  all  that  interest, 
as  if  he  was  an  assignee  thereof.  If  the  purchase-money  exceed* 
the  amount  of  all  the  executions  and  warrants  of  attachment, 
Ifainst  the  property  of  the  same  judgment  debtor,  of  which  the 
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officer  has  notice,  and  of  the  lawful  fees  and  charges  thereon,  the 
officer  must  pay  the  surplus  into  court,  for  the  benefit  of  the  judg- 
ment debtor,  or  other  person  entitled  thereto. 

ft  1418.  rAm'd,  1904.]  Claim  of  property  by  a  third  per- 
son, how  tried* 

If  personal  property,  levied  upon  as  the  property  of  the  judg- 
ment debtor,  is  claimed  by  or  in  behalf  of  another  person,  as  his 
property,  an  affidavit  may  be  made  and  delivered  to  the  sheriff, 
in  behalf  of  such  person,  at  any  time  while  such  property  or  the 
proceeds  thereof  are  in  the  sheriff's  possession,  stating  that  he 
makes  such  a  claim;  specifying  in  whole  or  in  part  the  property 
to  which  it  relates,  and  in  all  cases  stating  the  value  of  the 
property  claimed  and  the  damages,  if  any,  over  and  above  such 
value,  which  the  claimant  will  suffer  in  case  such  levy  is  not 
released.  In  that  case,  the  officer  may,  in  his  discretion,  empanel 
a  jury  to  try  the  validity  of  the  claim. 

See  |  667,  ante;  alio  {ft  108-110,  ante;  L.  1004,  ch.  541.    In  effect  Sept.  1, 
1004. 

ft  1419.  [Am'd,  1800,  1904.]  Proceeding",  If  claimant  suc- 
ceeds. 

If  by  their  inquisition  the  jurors  find  that  the  property  belongs 
to  the  claimant,  they  must  also  determine  its  value  and  the 
damages  above  such  value  as  specified  in  the  last  section.  There- 
upon the  officer  may  relinquish  the  levy,  unless  the  judgment 
creditor  gives  him  an  undertaking  with  at  least  two  sufficient 
sureties,  to  the  effect  that  the  sureties  will  indemnify  him  to  an 
amount  therein  specified,  not  less  than  twice  the  value  of  the 
property  and  damages  as  determined  by  the  jury,  and  two  hun- 
dred and  fifty  dollars  in  addition  thereto,  against  all  damages, 
costs  and  expenses,  in  an  action  to  be  brought  against  him  by 
any  person,  by  the  claimant,  his  assignee,  or  other  representative, 
by  reason  of  the  levy  upon,  detention  or  sale  of  any  of  the  prop- 
erty, by  virtue  of  the  execution.  If  the  undertaking  is  given, 
the  officer  must  detain  the  property  as  belonging  to  the  judgment 
debtor.  Where  an  undertaking  is  given  to  indemnify  an  officer, 
he  must,  within  two  days  after  the  giving  of  the  said  undertak- 
ing, cause  the  same  to  be  filed  in  the  office  of  the  clerk  of  the 
court  out  of  which  the  execution  was  issued,  and  serve  upon  the 
claimant,  his  assignee  or  other  representative,  and  the  judgment 
creditor,  or  the  attorney  whose  name  is  subscribed  to  the  execu- 
tion, a  copy  of  the  said  undertaking,  with  a  notice  of  the  justifi- 
cation of  the  sureties  thereon.  The  justification  must  take  place 
before  a  judge  of  the  court  out  of  which  the  execution  was  is- 
sued, at  a  time  to  be  specified  in  the  notice,  which  must  not  be 
less  than  two  nor  more  than  five  days  after  service  of  said  no- 
tice. For  the  purpose  of  justification,  each  of  the  sureties  upon 
the  undertaking  must  attend  before  the  judge,  at  the  time  and 
place  mentioned  in  the  notice,  and  be  examined  on  oath,  on  the 
part  of  the  claimant,  his  assignee  or  other  representative,  touch- 
ing his  sufficiency  in  such  manner  as  the  judge  in  his  discretion 
thinks  proper.  The  examination  may  be  adjourned  from  .day  to 
day,  until  it  is  completed,  out  such  adjournment  must  always  be 
to  the  next  judicial  day.  If  required  by  the  claimant,  his  as- 
signee or  other  representative,  the  examination  must  be  reduced 
to  writing  and  subscribed  by  the  sureties.     If  the  judge  finds 
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the  sureties  sufficient,  he  must  annex  the  examination  to  the 
undertaking,  endorse  his  allowance  thereon,  and  cause  the  said 
undertaking,  together  with  the  examination  of  the  sureties,  to 
be  filed  with  the  clerk  of  the  court.  Thereupon  the  sheriff  is  re- 
leased and  discharged  from  all  liability  by  reason  of  the  levy 
upon,  detention,  and  sale  of  the  property  seized.  When  any  such 
undertaking  shall  have  been  approved  and  filed,  as  hereinbefore 
provided,  the  clerk  of  the  court  shall  immediately  upon  the  same 
being  filed,  index  the  same  in  the  index  book  in  his  office,  under 
which  executions  are  indexed,  under  the  title  of  the  suit  in  which 
the  execution  is  issued. 
L.  1885.  ch.  663.    See  |  658,  ante;  L.  1904,  ch.  541.    In  effect  Sept.  1,  1904. 

f  1420.  Inquisition  not  to  prejudice  claimant's  rlgrnt. 

If  the  property  is  found  to  belong  to  the  defendant,  the  finding 
does  not  prejudice  the  right  of  the  claimant,  to  bring  an  action 
to  recover  the  property  so  levied  upon,  or  damages  by  reason 
of  the  levy,  detention,  or  sale. 
See  $f  108  and  109,  and  657-659,  ante. 

f  1421.  [Am'd,  1887,  1900.]  In  action  a«alnat  ©nicer,  In- 
demnitors may  be  substituted  as  defendants. 

Where  an  action  to  recover  a  chattel  or  chattels,  hereafter 
levied  upon  by  virtue  of  an  execution,  or  several  executions,  or 
a  warrant  of  attachment,  or  several  warrants  of  attachment, 
or  to  recover  damages  by  reason  of  a  levy  or  levies  upon  de- 
tention, sale  or  sales  of  personal  property,  hereafter  made,  by 
virtue  of  an  execution  or  several  executions,  or  a  warrant  of 
attachment,  or  several  warrants  of  attachment,  is  brought 
against  an  officer,  or  against  a  person  who  acted  by  his  com- 
mand or  in  his  aid,  if  a  bond  or  bonds  or  written  undertaking 
or  undertakings  indemnifying  the  officer  against  the  levy  or 
levies,  or  other  act  or  acts,  has  been  given  in  behalf  of  the 
judgment  creditor  or  the  several  judgment  creditors,  or  the 
plaintiff  in  the  warrant  or  the  plaintiffs  in  the  several  warrants, 
either  before  or  after  the  commencement  of  the  action,  the 
persons  or  person  or  the  several  persons  who  gave  it  to  them, 
or  the  survivors,  if  one  or  more  are  dead,  may  apply  to  the 
court  for  an  order  to  substitute  the  applicant  or  several  ap- 
plicants as  defendants  in  the  action,  in  place  of  the  officer  or  of 
the  person  so  acting  by  his  command  or  in  his  aid:  and  the 
court  may  upon  application  of  the  officer,  or  in  case  of  his  death, 
upon  the  application  of  his  legal  representatives,  grant  an  order 
substituting  the  indemnitors  as  defendants  in  the  action,  in  place 
of  the  officer  or  of  the  person  so  acting  by  his  command  or  in 
his  aid. 
L.  1887,  ch.  452;  L.  1900,  ch.  115.    In  effect  Sept.  1,  1900. 

I  1422.  [Am'd,  1887.]  Notice  of  application  and  proofs 
tbereupon. 

Where  the  application  is  made  by  the  officer,  notice  of  the 
application  must  be  given  to  the  indemnitors  or  their  attorney, 
and  also  to  the  attorney  for  the  plaintiff.  If  the  pleadings  do 
not  sufficiently  show  that  the  case  is  one  where  the  order  may 
be  granted,  the  facts  with  respect  thereto  must  be  shown  by 
affidavit  or  other  competent  proof.     Where  the  application  is 
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made  by  the  indemnitors,  or  one  of  them,  the  motion  papers 
must  contain  a  written  consent  to  be  made  defendant  in  the 
action  executed  by  each  person  who  executed  the  instrument  or 
instruments  of  indemnity,  unless  proof  by  affidavit  is  furnished 
that  those  who  do  not  consent  are  dead.  Each  consent  must  be 
acknowledged  or  proved  and  certified  in  like  manner  as  a  deed 
to  be  recorded  in  the  county,  and  notice  of  the  application  must 
be  given  to  the  attorney  of  each  party  to  the  action,  and  if  the 
defendant  has  not  appeared,  notice  must  be  given  to  him  per- 
sonally. 

L.  1887,  ch.  462. 

8  1423.  [Am'd,  1887.]    Terms  may  be  Impose*. 

Upon  granting  the  order  the  court  may,  in  its  discretion,  re- 
quire the  indemnitors  to  furnish  additional  security  to  the  plain- 
tiff and  to  pay  the  reasonable  expenses  of  the  defudant,  neces- 
sarily incurred  before  the  order  is  granted,  or  it  may  impose  such 
other  terms  for  the  security  of  either  of  the  original  parties  as 
justice  requires. 
L.  1887,  cb.  462. 

S  1424.  [Am'd,  1887.]    When  indemnity  relate*  to  part  of 
property. 

If  the  indemnity  given  related  to  a  part  only  of  the  property, 
the  court  may,  in  a  proper  case,  direct  that  the  actio  l  be  divided 
into  two  actions,  that  the  indemnitors  be  substituted  as  defend- 
ants in  one  without  affecting  the  other,  and  that  the  controversy 
in  each  action  be  limited  to  that  part  of  the  property  in  respect 
to  which  it  is  to  be  continued.  Where  such  an  order  is  made  a 
similar  application  may  be  subsequently  made  in  the  action 
which  proceeds  against  the  original  defendant  > 

L.  1887,  ch.  462. 

I  1425.  [Am'd,  1887.]  Application  when  officer  is  Joined 
with  indemnitors. 

If  the  officer,  or  person  acting  by  his  command,  or  in  his  aid, 
is  joined  as  a  defendant,  with  all  the  indemnitors,  he  may  apply 
for  an  order  to  strike  out  his  name  as  a  defendant.  If  he  is 
joined  as  a  defendant  with  one  or  more,  but  not  all  of  them, 
he  may  apply  for  an  order  substituting  those  who  are  not  joined 
with  him  as  defendants  in  his  place.  In  either  case,  the  appli- 
cation is  made  in  the  same  manner,  and  is  subject  to  the  same 
provisions,  as  if  made  as  prescribed  in  section  1421-  of  this  act. 

L.  1887,  ch.  452. 

§  1420.  Effect  of  the  order. 

An  order,  made  as  prescribed  in  the  last  five  sections,  does 
not  affect  the  merits  of  the  cause  of  action,  or  of  the  defense, 
except  so  far  as  it  limits  the  controversy  to  particular  property. 
But  if  th»:  substituted  or  remaining  defendants  recover  judgment, 
they  are  entitled  to  single  costs  only.  If  the  action  is  discon- 
tinued, or  the  complaint  dismissed,  a  new  action  may  be  brought, 
as  if  the  former  action  had  not  been  brought. 
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8  1427.  [Am'd,  1887.1    Officer  to  whom  Indemnity  U  given, 
required  to  give  notice  of  action. 

Where  an  action  is  brought  in  a  case  where  one  or  more 
persons  are  entitled  to  make  an  application  for  an  order  of  sub- 
stitution, or  where  one  or  more  persons  are  liable  to  be  substituted 
as  defendants,  as  prescribed  in  section  one  thousand  four  hun- 
dred and  twenty-one  of  this  act,  the  officer  to  whom  the  instru- 
ment or  instruments  of  indemnity  was  given  cannot  maintain 
au  action  thereupon  against  a  person  entitled  to  make,  but  who 
has  not  made,  such  an  application,  or  who  is  liable  to  be  but 
has  not  been  substituted  as  a  defendant,  unless  notice  of  the 
commencement  of  the  action  against  the  officer,  or  the  person 
acting  by  his  command  or  in  his  aid,  is  given  before  the  trial 
thereof,  or  at  least  ten  days  before  judgment  by  default  is  taken 
therein  either  to  attorney  or  several  attorneys  whose  name  is 
or  several  names  are  subscribed  to  the  execution  or  several  execu- 
tions or  warrants  of  attachment  or  several  warrants  of  attach- 
ment, or  personally  to  the  judgment  creditor  or  creditors,  or  the 
plaintiff  or  several  plaintiffs  in  the  action  in  which  the  warrant 
of  attachment  was  or  several  warrants  of  attachment  were  is- 
sued, or  to  one  of  the  persons  who  executed  the  instrument  or 
instruments  of  indemnity. 

L.  1887,  cb.  452. 

I  1428.  Sale  of  personal  property!  how  made. 

Personal  property  must  be  offered  for  sale,  in  such  lots  and 
parcels,  as  are  calculated  to  bring  the  highest  price.  Except 
where  the  officer  is  expressly  authorized,  by  this  article,  to  sell 
property  not  in  his  possession,  personal  property  shall  not  be 
offered  for  sale,  unless  it  is  present,  and  within  the  view  of  those 
attending  the  sale. 

2R.8.  367,  |  23  (2  Edm.  381),  am'd. 

|  1429.   [Am'd,  1007.]    Notice*  of  sale  to  be  posted. 

At  least  six  days'  previous  notice  of  the  time  and  place  of  a 
sale  of  personal  properly,  by  virtue  of  an  execution,  must  be 
given,  by  posting  conspicuously  written  or  printed  notices  thereof, 
in  at  least  three  public  places  of  the  town  or  city,  whore  the  sale 
is  made.  Where  perishable  property  has  been  levied  upon  by 
virtue  of  an  execution  the  court  may,  upon  the  application  of  the 
officer  making  the  levy,  by  order,  direct  the  sale  thereof  at  such 
a  time  and  upon  such  a  notice  as  it  deems  proper;  and,  thereupon, 
the  property  must  be  sold  accordingly. 

Id.,  g  a,  am'd;  I*.  1907.   ch.  344.     In  effect  Sept   1,  1907.    See  8  T.   ft  C.  210. 
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ARTICLE  THIRD. 

Sale,  redemption,  and  conveyance  of  real  property;  right*  and  lia- 
bilities of  persons  interested. 

8c*.  1480.  To  what  leasehold  property  this  article  applies. 

1481.  Real  property  held  in  trust,  when  liable  to  execution. 

1482.  Equity  of  redemption;  when  not  to  be  sold. 
1438.  Direction  to  be   indorsed  on  execution. 

1484.  Notice   of   sale   of    real    property;    how   given. 

1435.  Property,  how  described  therein.    Part  may  be  sold. 

1436.  Penalty  for  irregularity  in  sale. 

1437.  Manner  of  conducting  sale. 

1438.  Sheriff  to   make  duplicate  certificates  of  sale. 
1489.  Certificate  tc  be  recorded,  etc. 

1440.  Title  to  real   property  not  divested   before  deed. 

1441.  Rights  of  holder  of  the  property  during  Intermediate  period. 

1442.  Order  to   prevent   waste;   when   and   how  applied   for. 

1443.  Proceedings  to  punish  violation  of  the  order. 

1444.  Mode  and  extent  of   punishment. 
1446.  How  warrant,   etc.,   superseded. 

1446.  When  and  bow  real  property  Bold  may  be  redeemed. 

1447.  By   whom   such   redemption   may  be   made. 

1448.  Such    redemption    avoids    the   sale. 

1449.  When    creditor   may   redeem. 

1460.  What  sum  to  be  paid,   etc.,   when  creditor  redeems. 

1451.  Redemption  by  another  creditor  from  a  redeeming  creditor. 

1452.  Id.;   when  second  redeeming  creditor  has  the  prior  lien. 

1453.  Subsequent  redemptions  by  other  creditors. 

1454.  When  creditor  may  redeem  after  fifteen  months. 
1456.  When  redemption  must  be  made  at  sheriff's  office. 

1456.  Original  purchaser  may  redeem,  when  also  a  creditor. 

1457.  Creditor  may  redeem  again  under  another  judgment  ,or  mortgage. 

1458.  Redemption   by   person   entitled   to   redeem   part. 

1459.  Redemption    by   owners   of   undivided   shares. 

1460.  Id.;  by  creditors  having  Hens  on  undivided  shares. 

1461.  Right  to  redeem   not  affected  by  agreement. 

1462.  To  whom  money  paid  upon  redemption. 

1463.  Certificate  of  satisfaction  required  to  effect  redemption  by  creditor. 

1464.  What  evidence  a  redeeming  judgment  creditor   must  furnish. 

1465.  Id.;   as  to   mortgage   creditor. 

1466.  Id.;    as   to   executor  or  administrator. 

1467.  Officers  to  keep  papers  open  to  inspection;  when  to  file  them. 

1468.  When  redemption   takes  effect. 

1469.  Certificate  to   be   glv*n,   when   redemption   made. 

1470.  Certificate   may    be   acknowledged    and    recorded. 

1471.  When   and  by  whom  conveyance  to  be  executed. 

1472.  To    whom    conveyance    to    be    executed. 

1473.  When  conveyance  made  to  executor  or  administrator;  effect  thereof. 

1474.  Assignment    must    be    acknowledged    and    filed. 

1475.  Under-sheriff  or  successor  to  act,  If  sheriff  dies. 

1476.  Money  may  be  paid,   etc.,  to  under-sheriff,   dr  deputy-sheriff,   who 

sold    property. 

1477.  Application  of  this  article  to  sale  by  coroner,  or  person  specially 

appointed,  etc. 

1478.  Id.;  where  coroner  or  person  appointed  dies,  etc. 

S  1480.  To  what  leasehold  property  this  article  applies*. 

The  expression,  "  real  property  ",  as  used  in  this  and  the  suc- 
ceeding article,  includes  leasehold  property,  where  the  lessee  or  his 
assignee  is  possessed,  at  the  time  of  tne  sale,  of  at  least  five  years 
unexpired  term  of  the  lease,  and  also  of  the  building  or  buildings, 
if  any,  erected  thereupon. 

L.  1837.  ch.  462,  |  1;  verbal  amendments. 

|  1431.  Real  property  held  in  trust,  when  liable  to 
execution. 

Real  property,  held  by  one  person,  in  trust  or  for  the  use  of 
another,  is  liable  to  levy  and  sale  by  virtue  of  an  execution,  issued 
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upon  a  judgment  recovered  against  the  person,  to  whose  use  it  is 

so  held,  in  a  case  where  it  is  prescribed  by  law,  that,  by  reason 

of  the  invalidity  of  the  trust,  an  estate  vests  in  the  beneficiary; 

but  special  provision  is  not  otherwise  made  by  law,  for  the  mode 

of  subjecting  it  to  his  debts. 
Substituted  for  2  B.  S.  368.  $  26  (2  Edm.  381). 

f  1432.  Equity  of  redemption j  when  not  to  be  sold. 

The  judgment  debtor's  equity  of  redemption,  in  real  property 
mortgaged,  shall  not  be  sold  by  virtue  of  an  execution,  issued 
upon  a  judgment  recovered  for  the  mortgage  debt,  or  any  part 
thereof. 

id.,  i  81. 

|  1488.  Direction  to  be  indorsed  on  execution. 

Where  an  execution  against  property,  is  issued  upon  a  judg- 
ment, specified  in  the  last  section,  to  the  county  where  the 
mortgaged  property  is  situated,  the  attorney,  or  other  person  who 
subscribes  it,  must  indorse  thereupon  a  direction  to  the  sheriff,  not 
to  levy  it  upon  the  mortgaged  property,  or  any  part  thereof. 
The  direction  must  briefly  describe  the  mortgaged  property,  and 
refer  to  the  book  and  page,  where  the  mortgage  is  recorded.  If 
the  execution  is  not  collected  out  of  the  other  property  of  the 
judgment  debtor,  the  sheriff  must  return  it  wholly  or  part?y  un- 
satisfied, as  the  case  requires. 
Id.,  If  82  and  33. 

|  1434.   rAm'd,  1886.]    Notice  of  sale  of  real  property  j  be  v 


The  sheriff  who  sells  real  property,  by  virtue  of  an  execution, 
must  previously  give  public  notice  of  the  time  and  place  of  the 
sale,  as  follows: 

1.  A  written  or  printed  notice  thereof  must  be  conspicuously 
fastened  up,  at  least  forty-two  days,  before  the  rale,  in  three 
public  places,  in  the  town  or  city  where  the  sale  is  to  take  place, 
and  also  in  three  public  places,  in  the  town  or  city  where  the 
property  is  situated,  if  the  sale  is  to  take  place  in  another  town  or 
citv. 

2.  A  copy  of  the  notice  must  be  published,  at  least  once  in  each 
of  the  six  weeks,  immediately  preceding  the  sale,  in  a  newspaper 
published  in  the  county,  or  published  in  an  incorporated  village, 
n  part  of  which  is  within  the  county;  if  there  is  a  newspaper 
published  in  such  connty  or  village;  or,  if  there  is  none,  in  th<- 
newspaper  printed  at  Albany,  in  which  legal  notices  are  required 

to  be  oublisned. 
Id.,  i  34,  am'd;  L.  1896,  cb.  667.    In  effect  May  12,  1896. 

|  1435.  Property,  bow  described  therein.  Part  may  b* 
•old. 

In  each  notice,  specified  in  the  last  section,  the  real  property  to 
be  sold  must  be  described  with  common  certainty,  by  setting 
forth  the  name  of  the  township  or  tract,  and  the  number  of  the 
lot,  if  there  is  any,  or  by  some  other  appropriate  description.  Tho 
validity  of  a  sale  is  not  affected  by  the  fact,  that  the  property  solo 
is  part  only  of  the  property  advertised  to  be  sold. 

Id.,  $  35,  am'd. 

f  I486.  Penalty  for  Irregularity  in  sale. 

A  sheriff  who  sells  real  property,  by  virtue  of  an  execution, 
without  having  given  notice  thereof,  as  prescribed  in  the  last  two 
sections,  or  otherwise  than  as  prescribed  in  this  chaoter,  forfeits 
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one  thousand  dollars  to  the  party  injured,  in  addition  to  the  dam- 
ages which  the  latter  sustains  thereby. 

2  R.  S.  869,   §  37. 

$  1437.  Manner  of  conducting:  sale. 

Where  real  property,  offered  for  sale  by  virtue  of  an  execution, 
consists  of  two  or  more  known  lots,  tracts,  or  parcels,  each  lot, 
tract,  gr  parcel  must  be  separately  exposed  for  sale.  If  a  person 
who  is  the  owner  of,  or  is  entitled  by  law  to  redeem,  a  distinct 
parcel  of  the  property,  of  any  other  description,  requires  that 
parcel  to  be  exposed  for  sale  separately,  the  sheriff  must  expose 
ft  accordingly.  No  more  real  property  shall  be  exposed  for  sale, 
than  it  appears  to  be  necessary  to  sell,  in  order  to  satisfy  the 
execution. 

Id.,  |  38.  am'd.    See  4  T.  &  G.  681. 

|  1438.  Sheriff  to  make  duplicate  certificate*  of  sale. 

The  sheriff,  who  sells  real  property,  by  virtue  of  an  execu* 
tion,  must  make  out,  subscribe,  and  acknowledge  before  an  officer 
authorized  to  take  the  acknowledgment  of  a  deed,  duplicate  cer- 
tificates of  the  sale,  containing: 

1.  The  name  of  each  purchaser,  and  the  time  when  the  sale 
was  made.         ' 

2.  A  particular  description  of  the  property  sold. 

3.  The  price  bid  for  each  distinct  parcel  separately  sold. 

4.  The  whole  consideration  money  paid. 

Id.,  |  43,  am'd. 

|  1439.  Certificate  to  be  recorded,  etc. 

The  sheriff  must,  within  ten  days  after  the  sale,  file  one  of  the 
duplicate  certificates  in  the  office  of  the  clerk  of  the  county,  and 
deliver  another  to  the  purchaser.  If  there  are  two  or  more 
purchasers,  a  certificate  must  be  delivered  to  each.  The  clerk 
must  immediately  record  the  certificate  in  a  book,  kept  by  him 
for  that  purpose,  and  must  index  the  record,  to  the  name  of  the 
judgment  debtor.  His  fees  for  so  doing  must  be  paid  by  the 
sheriff,  as  part  of  the  expenses  of  the  sale. 

Id.,  §  48;  and  L.   1867,   ch.  60,  f  1  (4  Edm.  634),  consolidated. 

|  1440.  [Am'd,  1881.]  Title  to  real  property  not  divested 
before  deed. 

The  right  and  title  of  the  judgment  debtor,  or  of  a  person  hold- 
ing under  him,  or  deriving  title  through  him,  to  real  property, 
sold  by  virtue  of  an  execution,  is  not  divested  by  the  sale,  until 
the  expiration  of  the  period,  within  which  it  can  be  redeemed,  as 
prescribed  in  this  article,  and  the  execution  of  the  sheriff's  deed. 
But  if  the  property  is  not  redeemed,  and  a  deed  is  executed 
in  pursuance  of  the  sale,  the  grantee  in  the  deed  is  deemed  to 
have  been  vested  with  the  legal  estate,  from  the  time  of  the  sale. 
And  if  the  title  of  such  grantee  or  his  assigns  is  adjudged  for 
any  reason  or  cause  whatsoever  to  be  null  and  void  in  any  action 
for  that  purpose  brought  by  the  judgment  debtor  or  his  assigns, 
such  judgment  shall  have  no  force  or  effect  unless  within  twenty 
days  after  the  entry  of  such  judgment  the  plaintiff  shall  pay  to 
such  grantee  or  his  assigns  the  sum  of  money  which  was  paid 
noon  the  sale  with  interest  from  the  time  of  the  sale  as  prescribed 
tn  this  article,  including  the  costs  and  exoenses  of  said  defendant 
in  defending  this  action  in  which  such  judgment  was  recovered,  to 
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be  adjusted  by  a  judge  of  the  court  in  which  said  action  is. 
brought,  and  in  the  event  of  plaintiff's  failure  to  pay  such  pur- 
chase-money and  expenses  within  the  time  aforesaid,  said 
title  shall  be  valid  in  said  grantee,  and  in  case  such  judgment 
has  heretofore  been  recovered  and  an  appeal  has  been  taken 
therefrom  which  is  now  pending,  and  such  judgment  shall  be 
affirmed  on  final  appeal,  the  same  shall  have  no  force  of  effect 
unless  within  twenty  days  after  the  entry  of  judgment  or  affirm- 
ance, the  plaintiff  shall  pay  to  such  grantee  or  his  assigns  the 
mm  of  money  which  was  paid  upon  the  sale,  with  interest  as 
aforesaid,  including  the  costs  and  expenses  of  the  defendant  as 
aforesaid,  in  prosecuting  any  appeal  from  such  judgment,  and  in 
the  event  of  plaintiff's  failure  so  to  do,  said  title  shall  be  valid 
in  said  grantee. 

2  R.  S.  373,  i  61  (2  Edm.  887),  am'd.  L.  1881,  eb.  681. 

|  1441.  RfarhtB  of  holder  of  the  property  during;  inter* 
mediate  period. 

The  person  entitled  to  the  possession  of  real  property,  sold  by 
virtue  of  an  execution,  as  prescribed  in  the  last  section,  may, 
daring  the  period  therein  specified,  use  and  enjoy  the  same  as 
follows,  without  being  chargeable  with  committing  waste: 

1.  He  may  use  and  enjoy  it  in  like  manner,  and  for  the  like 
purposes,  as  it  was  used  and  enjoyed  before  the  6ale,  doing  no 
permanent  injury  to  the  freehold. 

2.  He  may  make  necessary  repairs  to  a  building,  or  other  erec- 
tion thereupon.  But  this  subdivision  does  not  permit  an  altera- 
tion in  the  form  or  structure  of  the  building  or  other  erection. 

3.  He  may  use  and  improve  the  land,  in  the  ordinary  course  of 
husbandry;  but  he  is  not  entitled  to  a  crop,  growing  thereon,  at 
the  expiration  of  the  period  of  redemption. 

4.  He  may  apply  any  wood  or  timber  on  the  land  to  the  neces- 
sary reparation  of  a  fence,  building,  or  other  erection,  which 
was  thereupon  at  the  time  of  the  sole. 

5.  If  he  actually  occupies  the  land  sold,  he  may  take  necessary 
fire-wood  therefrom  for  use  in*  his  household. 

2   R.  S.  836.   §  22  (2  Edm.  847). 

|    1442.  Order  to  prevent  waste;  when   and  how  applied 

for. 

If,  at  any  time  during  the  period  allowed  for  redemption,  the 
judgment  debtor,  or  any  other  person  in  possession  of  the  property 
sold,  commits  or  threatens  to  commit,  or  makes  preparation  for 
committing  waste  thereupon,  the  supreme  court,  or  any  justice 
thereof,  within  the  judicial  district,  or  the  county  judge  of  the 
county,  in  which  the  property,  or  any  part  thereof,  is  situated, 
may,  upon  the  application  of  the  purchaser,  or  his  assignee,  or  the 
agent  or  attorney  of  either,  and  proof,  by  affidavit,  of  the  facts, 
jrrant,  without  notice,  an  order,  restraining  the  wrong-doer  from 
committing  waste  upon  the  property. 

Id.,    fi   23  and   24,   consolidated. 

|  1443.  Proceeding:*  to  pnnlnlt  -violation  of  the  order. 

If  the  person,  against  whom  such  an  order  is  granted,  commits 
waste  in  violation  thereof,  after  the  service  upon  him  of  the 
order,  with  a  copy  of  the  affidavit  upon  which  It  was  granted,  the 
court  or  judge,  upon  proof,  by  affidavit,  of  the  facts,  may  grant  an 

345 


§§  1444-48  REAL  PROPERT  i\  c.  18,  %.  2t  a  S 

order,  requiring  him  to  show  cause,  at  a  time  and  place  therein 
specified,  why  he  should  not  be  punished  for  a  contempt. 
2R.S.  896,  H  26  and  26. 

|  1444.  Mode  and  extent  of  punishment. 

If,  upon  the  return  of  the  order  to  show  cause,  it  satisfactorily 
appears,  that  the  person,  required  to  show  cause,  has  violated 
the  former  order,  the  court  or  judge  may  either  punish  him,  as 
prescribed  by  law  for  the  punishment  of  a  contempt  of  a  court 
of  record,  other  than  a  criminal  contempt;  or  may  grant  a  war- 
rant, directed  to  the  sheriff  of  the  county,  reciting  the  former 
order,  and  the  violation  thereof,  and  commanding  the  sheriff  to 
commit  the  wrong-doer  to  close  confinement,  for  a  term  specified 
therein,  not  more  than  one  year.  A  person  thus  committed  can- 
not be  admitted  to  the  liberties  of  the  jail. 

Id.,  ||  27  and  28,  consolidated. 

|  1445.  How  warrant,  etc.,  superseded. 

The  warrant  may  be  superseded,  and  the  prisoner  discharged, 
by  an  order,  in  the  discretion  of  the  court  or  judge  committing 
him,  upon  his  executing,  to  the  person  who  applied  for  the 
warrant,  an  undertaking,  in  a  sum  fixed,  and  with  sureties 
approved,  by  the  court  or  judge,  to  the  effect,  that  he  will  pay 
any  judgment,  which  the  applicant,  or  his  assignee,  or  other  repre- 
sentative, may  recover  against  him,  by  reason  of  any  waste  there- 
tofore or  thereafter  committed  on  the  property ;  and  upon  his  pay- 
ing to  the  applicant,  for  the  costs  and  expenses  of  the  proceed- 
ings, a  sum,  fixed  by  the  court  or  judge. 

Id.,  |  20,  am'd. 


S    1446.   When  and   how   real   property  sold   may  be 
deemed. 

Within  one  year  after  the  sale  of  real  property,  by  virtue  of 
an  execution,  a  person,  specified  in  the  next  section,  may  redeem 
it,  by  paying  to  the  purchaser,  his  executor,  administrator,  or 
assignee,  or  to  the  sheriff  who  made  the  sale,  for  the  use  of  tho 
person  so  entitled  thereto,  the  sum  of  money  which  was  paid 
upon  the  sale,  with  interest  from  the  time  of  the  sale,  at  the  rate 
of  ten  per  centum  a  year. 

2  R.  S.  370,  §  45  (2  Edm.  384),  am'd.    See  5  T.  &  0.  140. 

|  1447.  By  whom  inch  redemption  may  be  made. 

The  redemption,  specified  in  the  last  section,  may  be  made, 
either  by  the  judgment  debtor,  whose  right  and  title  were  sold, 
or  by  his  heir,  devisee,  or  grantee,  who  has  acquired,  by  inherit- 
ance, devise,  deed,  sale,  by  virtue  of  a  mortgage  or  of  an  execu- 
tion, or  by  any  other  means,  an  absolute  title  to  *the  property 
proposed  to  be  redeemed;  or,  in  a  case  specified  in  section  1458  or 
1459  of  this  act,  to  a  portion  thereof. 

id..  |  46. 

|  1449-  Such  redemption  avoids  the  sale. 

Upon  payment  being  made,  by  a  person  entitled  to  redeem 
real  property,  as  jr Ascribed  in  the  last  two  sections,  the  sale  of 
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the  property  redeemed,  and  the  certificates  of  the  sale,  as  far  as 
they  relate  thereto,  become  null  and  void. 
2  R.   S.    870,   {  *&,   am'd. 


§  1449.  'When  creditor  may  redeem. 

Real  property,  sold  by  virtue  of  an  execution,  which  remains, 
at  the  expiration  of  one  year  after  the  sale,  unredeemed  by  the 
person  or  persons  entitled  to  redeem  it?  as  prescribed  in  the  last 
three  sections,  may  be  redeemed,  within  three  months  after  the 
expiration  of  the  year,  by  the  creditors  specified,  and  upon  the 
terms  and  in  the  manner  prescribed,  In  the  following  sections 
of  this  article. 
Id.,  |  60,  remodelled. 

§    14SO.    What    sum  to  he   paid,    etc.,    when    creditor    re- 


in a  case  specified  in  the  last  section,  a  creditor,  having  in  his 
own  name,  or  as  executor,  administrator,  .as&i^ee,  trustee,  or 
otherwise,  a  judgment  rendered,  or  a  mortgage  duly  recorded, 
at  any  time  before  the  expiration  of  fifteen  months  from  the 
time  of  the  sale,  which  is  a  lien  upon  the  renl  property  sold,  may 
redeem  that  property,  by  paying  the  sum  v»f  money,  whic!.  was 
paid  upon  the  sale  thereof,  with  interest  at  the  rate  of  seven 
per  centum  a  year  from  the  time  of  the  sale,  and  executing  a 
certificate  of  satisfaction,  as  prescribed  in  section  1463  of  this 
act. 
Id..  S  51.  as  am'd  by  L.  1847,  eh.  410,  H  1  and  2  (4  Bdm.  680,  681). 

f  1431.  Redemption  by  another  creditor  from  a  redeem* 
l»«r  creditor. 

Where  a  creditor  has  redeemed  real  property,  as  prescribed 
in  the  Inst  tcction,  any  other  creditor,  who  might  have  redeemed 
it  from  the  purchaser,  as  therein  prescribed,  may  redeem  it  from 
the  first  redeeming  creditor,  as  follows:  » 

1.  He  must  reimburse  to  the  first  redeeming  creditor,  his 
executor,  administrator,  or  rssignee,  t-3  sum  paid  by  him  to 
redeem  the  property,  with  interest  at  the  rate  of  seven  per 
centum  a  yrar,  from  the  time  of  his  redemption. 

2.  He  must  execute  a  certificate  cf  satisfaction,  relating  to 
his  judgment  or  mortgage,  in  like  manner  as  the  first  redeeming 
creditor  was  required  to  do. 

3.  If  the  judgment  or  mortgage,  by  virtue  of  which  the  first 
creditor  redeemed,  is  prior  to  the  judgment  or  mortgage  of  the 
second  creditor,  the  second  creditor  must  also  pay  to  the  first 
creditor,  the  sum  specified  in  the  certificate  of  satisfaction, 
executed  by  him  upon  his  redemption,  with  interest  at  the  rate 
of  seven  per  centum  a  year,  from  the  time  of  his  redemption; 
unless  the  first  redeeming  creditor's  judgment  or  mortgage  had 
ceased,  when  he  redeemed,  to  be  a  lien  as  against  the  second 
redeeming  creditor;  in  which  case,  the  latter  need  not  pay  any 
part  of  the  sum,  specified  in  the  certificate. 

Id  .  I  56,  am'd. 

|  1462.  Id. |  when  second  redeeming  creditor  has  the 
prior  lien. 

Where  the  lien  of  the  second  redeeming  creditor's  judgment 
#r  mortgage,  is  prior  to  that  of  the  first  redeeming  creditor's 
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judgment  or  mortgage,  so  that  the  former  redeems,  without 
paying  the  sum,  specified  in  the  latter's  certificate  of  satisfaction, 
the  latter  may,  without  executing  another  certificate  of  satis- 
faction, again  redeem  from  the  former,  or  from  any  subsequent 
redeeming  creditor,  in  a  case,  where  he  would  have  been  entitled 
to  redeem,  if  his  first  certificate  had  not  been  executed;  and  he 
has  the  same  rights,  with  respect  to  any  creditor  redeeming 
from  him,  as  if  his  first  certificate  had  been  executed,  when  he 
made  his  second  redemption. 

|  1458.  Subsequent  redemptions  by  other  creditors. 

A  third  or  other  creditor,  who  might  have  redeemed,  as  pre- 
scribed in  the  last  four  sections,  may  redeem  from  the  second 
or  any  other  creditor,  who  has  redeemed,  in  the  manner,  and 
upon  the  terms  and  conditions,  prescribed  in  the  last  two  sections. 

2  B.   S.  372,  8  50. 

1  1454.  Yl  lien  creditor  may  redeem  after  Hfteen  months. 

A  creditor,  who  might  have  redeemed  within  fifteen  months 
after  the  sale,  as  prescribed  in  the  last  four  sections,  may  re- 
deem from  any  other  redeeming  creditor,  although  the  fifteen 
months  have  elapsed;  provided,  that  he  thus  redeems  within 
twenty-four  hours  after  the  last  previous  redemption. 

L.   1847.   ch.  410,  part  of  f  4,     am'd. 

f  1455.  When  redemption  must  be  made  at  snerifPs  office. 

A  redemption,  made  by  a  creditor,  on  .or  efter  the  last  day  of 
the  fifteen  months,  must  be  made  at  the  sheriff's  office  of  the 
county.  The  sheriff,  or  his  under-sheriff,  or  a  deputy-sheriff,  in 
his  behalf,  must  attend  at  the  sheriff's  office,  for  that  purpose, 
on  the  last  day  of  the  fifteen  months,  and  on  each  day  thereafter, 
in  which  a  redemption  can  be  made,  during  the  time  when  the 
sheriffs  office  is  required  by  law  to  be  kept  open.  In  the  absence 
of  the  sheriff,  the  redemption  may  be  made  by  paying  the  neces- 
sary money,  and  delivering  the  necessary  papers,  to  the  under- 
sheriff,  or  to  any  deputy-sheriff,  present  at  the  sheriff's  office. 
If  the  term  of  office  of  the  sheriff,  who  made  the  sale,  has  expired, 
and  he,  or  his  under-sheriff,  or  a  deputy-sheriff  authorized,  in 
his  behalf,  to  receive  the  necessary  money  and  the  necessary 
papers,  is  not  present,  the  money  may  be  paid,  and  the  papers 
may  be  delivered,  to  the  sheriff  then  in  office,  or  to  the  under- 
sheriff  or  a  deputy-sheriff  of  the  latter. 

Td..  part  of  §  3,  remodelled.    See  5  T.  St  0.   140. 

|    1456.    Original    purchaser    may   redeem,    -when    also    a 
creditor. 

If  the  purchaser,  at  the  execution  sale,  of  property,  which 
can  be  redeemed  by  a  creditor,  as  prescribed  in  this  article,  in 
also  a  creditor  of  the  judgment  debtor,  and  as  such  could  redeem 
from  a  purchaser,  or  a  redeeming  creditor,  he  may  avail  himself 
of  his  judgment  or  mortgage,  to  redeem  from  any  other  redeem- 
ing creditor. 

2  R.   S.   372,   9  57  (2  Edm.   387). 

f  145T.  Creditor  may  redeem  agrain  under  another  Judg- 
ment  or   mortgage. 

The  judgment  creditor,  by  virtue  of  whose  execution  real 
property  has  been  sold,  cannot  avail  himself  of  the  judgment. 
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upon  which  the  execution  was  issued,  to  redeem  the  property; 
nor,  except  as  otherwise  specially  prescribed  in  this  article,  can 
a  creditor,  who  has  once  redeemed,  avail  himself  of  the  same 
judgment  or  mortgage,  to  redeem  again.  But  if  either  has 
another  judgment  or  mortgage,  which  would  entitle  him  to 
redeem,  he  may  avail  himself  thereof  for  that  purpose,  in  the 
same  manner  and  on  the  same  terms,  as  any  other  creditor. 

2  R.  8.  873,  |  68,  tm'd. 

{  1456.  Redemption  by  person  entitled  to  redeem  part. 

Where  a  person,  who  has  an  absolute  title  to,  or  a  judgment 
or  mortgage,  which  is  a  lien  upon,  a  distinct  parcel  only  of  the 
real  property,  sold  by  virtue  of  an  execution,  would  be  authorized, 
by  this  article,  to  redeem  the  property,  if  his  title  or  lien  ex- 
tended to  the  whole,  he  may  redeem,  from  a  purchaser,  the 
entire  property  sold,  or  from  a  prior  redeeming  creditor,  the 
entire  property  redeemed  by  that  creditor;  except  that  if  his 
title-  or  lien  extends  to  a  distinct  parcel  only  of  one  or  more 
parts  of  the  property,  which  were  separately  sold,  he  can  redeem, 
from  a  purchaser,  only  the  part  or  parts  thus  separately  sold, 
in  which  his  distinct  parcel  is  included.  (See  ft  1482.) 

Substitute  for  2  R.  S.  372,  |§  52  and  53;  extended  In  1U  application. 

|  1459.  Redemption  by  owner*  of  undivided  shares. 

Where  two  or  more  persons  own  undivided  shares,  as  joint 
tenants,  or  as  tenants  in  common,  in  real  property,  sold  by 
virtue  of  an  execution,  or  in  a  distinct  parcel  thereof,  which 
has  been  separately  sold;  each  of  them  may  redeem,  from  the 
purchaser,  as  prescribed  in  sections  1446  and  1447  of  this  act, 
the  share  or  interest,  belonging  to  him,  by  paying  a  part  of  the 
purchase-money,  bid  for  the  property,  or  for  that  distinct  parcel 
thereof  bearing  the  same  proportion  to  the  whole,  as  the  share 
or  interest,  proposed  to  be  redeemed,  bears  to  the  property,  or 
distinct  parcel  separately  sold,  of  which  it  is  a  part;  together 
with  interest  on  the  sum  so  paid,  from  the  time  of  the  sale,  at 
the  rate  of  ten  per  centum  a  year. 

2  B.    8.   871,   |  48. 

|  14CO.  Id. |  by  creditors  bavin*  Hens  on  undivided  shares, 

Where  the  judgment  or  mortgage  of  a  creditor,  entitled  to  re- 
deem, is  a  lien  upon  an  undivided  share,  specified  in  the  last 
section,  he  may  redeem,  from  a  purchaser,  that  undivided  share, 
by  paying  him  the  same  proportion  of  the  purchase-money,  which 
the  owner  must  have  paid  to  redeem  it,  as  prescribed  in  the  last 
section;  or  he  may  reneem,  from  a  prior  redeeming  creditor,  the 
entire  property  redeemed  by  the  latter,  with  like  effect  and  in  the 
same  manner,  as  if  his  lien  attached  to  the  whole. 

Id.,  §  54,   tm'd. 

|  1461.  Rlgrnt  to  redeem  not  affected  by  agreement. 

The  sheriff,  the  purchaser,  the  judgment  creditor,  or  a  redeem- 
ing creditor,  cannot,  by  his  agreement  or  other  act,  in  any  manner 
impair  or  prejudice  the  right  of  any  other  person  to  redeem, 
as  prescribed  in  this  article. 

§  14/82.  To  whom  money  paid  npon  redemption. 

The  money  required  to  be  paid  by  a  creditor,  in  order  to  effect 
a  redemption  of  real  property,  as  prescribed  in  this  article,  may 
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be  paid  to  the  purchaser  or  creditor,  from  whom  the  property  is 
to  be  redeemed,  hits  executor,  administrator,  or  assignee;  or  it 
may  be  paid,  for  the  use  of  the  person  so  entitled  thereto,  to  the 
sheriff  who  made  the  sale. 

2  R.  8.  878,   part  of  fi  69. 

|  1468.  Certificate  of  satisfaction  required  to  effect  re- 
demption by  creditor. 

The  certificate  of  satisfaction,  required  to  be  executed  by  a 
creditor,  in  order  to  effect  a  redemption  of  real  property,  must  be 
acknowledged  or  proved,  and  certified,  in  like  manner  as  a  deed 
to  be  recorded  in  the  county;  must  describe,  with  reasonable  cer- 
tainty, the  judgment  or  mortgage  under  which  he  redeems,  and 
specify  the  sum  due  thereupon;  and  must  state,  that  the  redemp- 
tion satirifieB  the  judgment  or  mortgage,  in  full,  or  to  a  specified 
amount.  It  must  be  tiled  in  the  county  clerk's  office,  at  or  before 
the  time  when  the  money  is  paid  to  effect  the  redemption,  unless 
the  money  is  paid  to  the  sheriff;  in  which  case,  the  certificate  must 
also  be  delivered,  at  the  time  of  the  payment,  to  the  sheriff,  who 
must  file  it  in  the  county  clerk's  office,  as  prescribed  in  section 
1467  of  this  act.  The  county  clerk,  immediately  after  the  execu- 
tion and  recording  of  the  deed,  must  enter,  in  his  docket,  the 
satisfaction,  or  partial  satisfaction,  of  a  judgment,  specified  in  a 
certificate  so  filed,  as  required  by  law,  when  a  judgment  Is  col- 
lected, by  virtue  of  an  execution.  If  a  mortgage,  specified  in  the 
certificate,  is  recorded  in  his  office,  he  must  cancel  and  discharge 
the  mortgage  of  record,  if  it  is  satisfied  by  the  certificate;  or,  if 
it  is  only  partially  satisfied,  he  must  make  a  minute  of  the  partial 
satisfaction,  upon  the  record  thereof.  If  the  property  mortgaged 
is  situated  in  a  county,  in  which  there  is  a  register,  the  county 
clerk  must  transmit  a  certified  copy  of  the  certificate  to  the 
register,  who  must,  in  like  manner,  cancel  and  discharge  the 
mortgage  of  record,  or  make  a  minute  of  the  partial  satisfaction 
thereof.  The  clerk's  and  register's  fees,  for  performing  the  ser- 
vices specified  in  this  section,  must  be  paid  by  the  sheriff;  who 
may  require  the  person  entitled  to  a  deed  to  pay  him  the  amount 
thereof,  before  the  deed  is  delivered. 

$  1464.  What  evidence  a  redeeming  judgment  creditor 
muNt    famish. 

In  order  to  entitle  a  creditor  by  judgment  to  redeem  real  prop- 
erty, as  prescribed  in  this  article,  he  must,  when  he  redeems,  file 
in  the  county  clerk's  office,  or  deliver  to  the  sheriff,  as  the  case 
requires,  the  following  evidence  of  his  right: 

1.  A  copy  of  the  docket  of  the  judgment,  under  which  he  claims 
the  right  to  redeem,  duly  certified  by  the  county  clerk. 

2.  Each  assignment  of  the  judgment,  which  is  necessary  to 
establish  his  right.  An  assignment  so  filed  or  delivered  must  be 
acknowledged  or  proved,  and  certified,  in  like  manner  as  a  deed 
to  be  recorded,  or  the  execution  thereof  must  be  proved,  by  the 
affidavit  of  the  creditor,  or  of  a  witness  thereto;  unless  it  has  been 
filed,  and  entered,  as  prescribed  in  article  third  of  title  first  of 
chapter  eleventh  of  this  act,  in  which  case,  a  certified  copy  thereof 
must  be  filed  or  delivered. 

8.  An  affidavit,  made  by  him.  or  his  attorney  or  agent,  stating 
truly  the  sum  remaining  unpaid  on  the  judgment,  at  the  time  of 
claiming  the  right  to  redeem. 

9  B.  S.  878,   |  60,   with   ain't  a. 
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|  1465.  Id.  |  as  to  mortfare  creditor. 

In  order  to  entitle  a  creditor  by  mortgage  to  redeem  real  prop- 
erty, as  prescribed  in  this  article,  be  must,  when  he  redeems  file 
in  the  county  clerk's  office,  or  deliver  to  the  sheriff,  the  foUr,w;ug 
evidence  of  his  right: 

1.  A  copy  of  the  mortgage,  under  which  he  claims  the  r'/vbt  to 
redeem,  duly  certified  by  the  clerk  or  register  of  the  conn  6/. 

2.  Each  assignment  of  the  mortgage,  which  is  necewary  to 
establish  his  right,  acknowledged  or  proved,  and  certifier^  as  pre- 
scribed in  the  last  section  for  an  assignment  of  a  judgmerc,  unless 
it  has  been  recorded;  in  which  case  a  certified  copy  oi  £o«  record 
must  be  filed  or  delivered. 

3.  An  affidavit,  made  by  him,  or  by  his  attorney  or  agent,  stat- 
ing truly  the  sum  remaining  unpaid  on  the  mortgage,  at  the  time 
of  claiming  the  right  to  redeem. 

L.   1836,   eh.  026,  I  2  (4  Edm.  624),   am'd. 

|  1466.  Id.;  as  to  executor  or  administrator. 

In  either  of  the  cases  specified  in  the  last  two  sections,  if  the 
person,  proposing  to  redeem,  claims  to  be  entitled  so  to  do,  by 
reason  of  his  being  an  executor  or  administrator  of  a  person,  who, 
if  living,  would  be  entitled  to  redeem,  he  must  file  or  deliver,  with 
the  other  papers  therein  prescribed,  a  certified  copy  or  a  sworn 
copy  of  his  letters  testamentary,  or  letters  of  administration. 

Id.,  rabd.  3,  extended. 

§  1497.  Oalcers  to  Iceep  papers  open  to  Inspection)  when 
to  file  them. 

The  sheriff,  to  whom  one  or  more  papers,  specified  in  the  last 
four  sections,  are  delivered,  must  keep  them  open,  at  all  reason- 
able times  during  the  period  allowed  for  redemption,  to  the  in- 
soectlon  of  all  persons  interested.  He  must  have  all  those  papers 
at  the  sheriff's  office,  at  the  times  when  lie  is  required  to  attend 
thereat,  for  the  purpose  of  ehablins  creditors  to  redeem,  as  pre- . 
scribed  by  law;  and  he  must  file  them  in  the  county  clerk's  office,  • 
within  three  days  after  the  execution  of  the  deed. 

|   1468.  When   redemption  takes  effect. 

A  redemptisn  by  a  creditor  is  effected,  only  when  he  has  paid 
all  the  money,  required  to  be  paid,  and  filed  or  delivered  all  the 
papers,  required  to  be  filed  or  delivered,  as  prescribed  in  this 
article,  and  a  waiver  of  any  of  those  requirements  is  void,  as 
against  a  person  who  is  entitled  subsequently  to  redeem.  Where 
a  redemption  is  thus  effected,  it  vests  in  the  redeeming  creditor 
all  the  right,  title,  and  interest,  which  the  purchaser  acquired  by 
the  sale. 

f  1468.  Certificate  to  be  given,  -when  redemption  made. 

Where  a  redemption  is  made,  as  prescribed  in  this  article,  the 
officer  or  other  person,  to  whom  money  is  paid,  or  a  paper  ie 
delivered,  for  the  purpose  of  effecting  the*  redemption,  musl 
execute  and  deliver,  to  the  person  paying  the  money  or  delivering 
the  paper,  a  certificate,  stating  all  the  facts  which  transpired 
before  him,  with  respect  to  the  redemption. 

L.  1847,  ch.  410,  |  5  (4  Edm.  631),  am'd. 

§  1470.  Certificate  may  be  acknowledged  and  recorded. 

Such  a  certificate  may  be  acknowledged  or  proved,  and  certified 
in  like  manner  as  a  deed  to  be  recorded  in  the  county  where  the 
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property  is  situated.  The  recording  thereof,  in  the  office  of  the 
clerk  or  register  of  that  county,  in  the  book  for  recording  deeds, 
has  the  same  effect,  as  against  subsequent  purchasers  and  in- 
cumbrancers, as  the  recording  of  a  conveyance. 

L.  1847,  ch.  410,  |  6,  am'd. 

|  1471.  (Am'd,  1886.]    When  and  by  whom  conveyance  to 
be  executed. 

Immediately  after  the  expiration  of  fifteen  months  from  the 
time  of  *sale;  except  where  a  redemption  has  been  made  on  the 
last  day  of  the  fifteen  months,  and,  in  that  case,  immediately 
after  the  expiration  of  twenty-four  hours  from  the  last  redemp- 
tion; the  sheriff,  who  made  the  sale,  must  execute  the  proper  deed 
or  deeds,  in  order  to  convey  to  the  person  or  porcon3  entitled 
thereto,  the  part  or  parts  of  the  property  sold,  which  have  not 
been  redeemed  by  the  judgment  debtor,  his  heir,  devisee,  or  as- 
signee. The  deed  conveys  to  the  grantee  therein  the  right,  title, 
and  interest,  which  were  sold  by  the  sheriff.  After  the  same 
shall  have  been  recorded  for  twenty  years  in  the  county  where  the 
real  estate  is  situated,  it  shall  be  presumptive  evidence  of  the 
facts  therein  stated. 

2  It.  S.  373,  f  62,  am'd  to  accord  with  L.  1847,  ch.  410,  ft  4;  L.  1888, 
ch.  637. 

|  1472.  To  whom  conveyance  to  be  executed. 

If  any  part  of  the  property  remains  unredeemed  by  a  creditor 
it  must  be  conveyed,  by  the  sheriff,  to  the  purchaser  upon  the 
sale,  except  where  the  certificate  of  sale  has  been  assigned;  in 
which  case,  it  must  be  conveyed  to  the  Inst  assignee.  Any  part 
6t  parts  of  the  property  sold,  which  have  been  redeemed  by  a 
creditor,  must  be  conveyed  by  the  sheriff,  to  the  last  redeeming 
creditor,  except  where  he  has  assigned  the  certificate  of  redemp- 
tion, or  has  executed  any  other  assignment  of  his  right,  title, 
;  and  interest  in  the  property  redeemed  by  him;  in  which  case,  it 
must  be  conveyed  to  the  last  assignee. 

L.  1836,  ch.  189,  part  of  J  1  (4  Edm.  622),  as  am'd  by  L.  1867.  ch.  116.  «  1 
(7   Edm.   GO). 

§  1473.  When  conveyance  made  to  executor  or  admin.- 
lMtrator;  effect  thereof. 

Where  a  person,  entitled  to  a  deed,  dies  before  the  delivery  of 
the  deed,  the  sheriff  must  execute  and  deliver  the  deed  to  his 
executor  or  administrator.  The  property  so  conveyed  must  be 
held,  in  trust  for  the  use  of  the  heirs  or  devisees  of  the  decedent, 
subject  to  the  dower  of  his  widow,  if  there  is  one;  but  it  may  be 
sold,  in  a  proper  case,  for  the  payment  of  his  debts,  in  the  same 
manner  as  land,  whereof  he  died  seized. 

2  R.  S.  374,  H  68  and  64  (2  Edm.  3SS),  consolidated. 

8  1474.  Asaln-nment  moat  be  acknowledged  and  filed. 

Before  an  assignee,  or  his  executor  or  administrator,  is  entitled 
to  a  deed,  as  prescribed  in  the  last  two  sections,  each  assignment, 
under  which  the  deed  is  claimed,  must  be  acknowledged  or  proved, 
and  certified,  in  like  manner  as  a  deed  to  be  recorded  in  the 
county  where  the  property  is  situated,  and  must  be  filed  in  the 
office  of  the  clerk   of  that  county. 

V.   1886,    ch.   189,    $   2    (4   Edm.   628),   am'd. 

-•»  -  m ,  ,    ,      ■  ill  ■  i  — — ^« % 

*  The  word   "  the  "  omitted  In  engrossing. 
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|  1475.   Inrtor-nherir  or  successor  to  act,  if  sheriff  dies. 

Where  a  sheriff  dies,  is  remored  from  office,  or  becomes  other- 
wise disqualified  to  act,  at  any  time  after  making  a  sale  of  real 
property,  by  virtue  of  an  execution,  the  property,  or  a  distinct 
parcel  thereof,  may  be  redeemed,  by  paying  the  necessary  money, 
and  delivering  the  necessary  papers,  to  his  under-sheriff,  who  must 
also  execute  and  deliver  the  proper  deed  or  deeds  of  property,  not 
redeemed  by  the  judgment  debtor,  his  heir,  devisee,  or  grantee. 
If  the  under-sheriff  also  dies,  is  removed  from  office,  or  becomes 
otherwise  disqualified  to  act,  the  property  may  be  redeemed,  by 
paying  the  necessary  money,  and  delivering  the  necessary  papers, 
to  the  sheriff's  successor  in  office,  who  must  also  execute  and 
deliver  the  proper  deed  or  deeds.  The  under-sheriff,  or  the 
sheriff's  successor,  as  the  case  requires,  possesses  all  the 
powers,  and  is  subject  to  all  the  duties  and  liabilities,  of  the  sheriff 
who  made  the  sale,  touching  the  redemption  and  conveyance  of 
property  sold  and  the  proceedings  relating  thereto;  and  each  provi- 
sion of  law,  regulating  those  proceedings,  and  applicable  to  the 
sheriff  who  made  the  sale,  is  applicable  to  his  under-sheriff  or 
successor.  This  section  applies  where  a  sale  was  made,  either 
before  or  after  this  act  takes  effect. 

Substitute  for  2  B.  S.  874,  §$  65,  66  and  67  (2  Edm.  888),  and  L.  1867,  ck. 
116,    J    1    (7    Edm.    60). 

|  1476.  Money  may  be  paid,  etc.,  to  under-sheriff,  or 
deputy-sheriff,  who  sold  property. 

Where  real  property  is  sold,  by  virtue  of  an  execution,  by  the 
under-sheriff  or  a  deputy  sheriff,  in  behalf  of  the  sheriff,  money 
required  to  be  paid,  or  a  paper  required  to  be  delivered,  to  the 
sheriff,  in  order  to  effect  a  redemption,  as  prescribed  in  this 
article,  at  any  time  before  the  last  day  of  the  fifteen  months  from 
the  time  of  the  sale,  may  be  paid  or  delivered,  either  to  the  sheriff, 
or  to  the  under-sheriff  or  deputy-sheriff,  who  made  the  sale. 


|  1477.  Application  of  this  article  to  sale  by  coromer,  or 
person  specially  Appointed,  etc. 

Where  real  property  is  sold,  by  virtue  of  an  execution,  by  a  per- 
son specially  appointed  by  the  court,  as  prescribed  in  section  1362 
or  section  1388  of  this  act,  it  may  be  redeemed,  as  prescribed  in 
this  article,  as  if  it  had  been  sold  by  the  sheriff,  except  as  follows: 

1.  Money,  required  to  be  paid,  or  a  paper,  required  to  be  de- 
livered, to  the  sheriff,  in  order  to  effect  a  redemption,  as  pre- 
scribed in  this  article,  at  any  time  before  the  last  day  of  the 
fifteen  months  from  the  time  of  the  sale,  must  be  paid  to  the 
officer  who  made  the  sale;  unless  the  person  entitled  to  redeem,  his 
agent  or  attorney,  files  with  the  clerk  of  the  county,  with  the 
paper  or  papers  required  to  be  filed,  or  to  be  delivered  to  the 
idieriff,  for  the  purpose  of  effecting  the  redemption,  his  affidavit,  to 
the  effect,  that  the  officer  is  dead;  or  hus  been  removed;  or,  where 
he  is  a  coroner,  that  he  is  no  longer  in  office;  or  that  after 
diligent  search,  the  affiant  has  been  unable  to  find  him  within  the 
county;  in  which  case,  the  money  may  be  paid  into  court,  by  pay- 
ing it  to  the  county  treasurer,  to  the  credit  of  the  cause,  with  like 
effect,  as  where  it  is  paid  to  the  sheriff,  after  a  sale  by  the  latter 

2.  The  provisions  of  section  1455  of  this  act,  apply  to  a  re- 
demption, upon  a  sale  made  as  prescribed  in  this  section;  and 
the  officer,  who  sold  the  property,  must  attend,  as  the  sheriff  is 
therein  required  to  attend.    If  he  is  not  present,  the  redemption 
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may  be  effected,  as  prescribed  in  that  section,  for  redemption 
in  a  case,  where  the  term  of  office  of  the  sheriff,  who  made  the 
sale,  has  expired. 

|  1478.  Id.f  where  coroner  or  perion  appointed  dlea,  etc. 

If,  when  the  period  for  redemption  expires,  a  coroner,  or  a 
person  specially  appointed,  by  the  court,  who  has  sold  real 
property,  by  virtue  of  an  execution,  is  dead,  or  has  been  removed, 
or,  in  the  case  of  a  coroner,  if  he  is  no  longer  in  office,  the  court 
must.  W)  ,'n  the  applicntion  of  a  person  entitled  to  a  deed,  appoint 
a  persop   to  exevute  the  deed  accordingly. 
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ARTICLE   FOURTH. 

Remedies  for  failure  of  title  to  real  property  sold,  and  to  enforce 

contribution. 

Sec.  1470.  When  evicted  purchaser  may  recover  purchase-money. 

1480.  Remedy   of  judgment   creditor  thereupon. 

1481.  Contribution   between    owners  of  real   property. 

1482.  Id.;  when  part  owner  redeems. 

1483.  Order  of   contribution. 

1484.  Contribution,   how  enforced  by  means  of  original  Judgment. 

1485.  Requisites    to    preserve   the   lien.  * 

1486.  Entry    upon    the   docket. 

|   14TB.  When  evicted  purchaser  may  recover  purchase- 
money. 

The  purchaser  of  real  property,  sold  by  virtue  of  an  execution, 
his  heir,  devisee,  grantee,  or  assignee,  who  is  evicted  from  the 
possession  thereof,  or  against  whom  judgment  is  rendered,  in 
in  action  to  recover  the  same,  may  recover  the  purchase-money, 
with  interest,  from  the  person  for  whose  benefit  the  property 
was  sold,  where  the  judgment  was  rendered,  or  the  eviction 
occurred,  in  consequence,  either:  , 

1.  Of   any    irregularity    in    the    proceedings    concerning    the 
sale:  or 

2.  Of  the  judgment,  upon  which  the  execution  was  issued, 
being  vacated  or  reversed,  or  set  aside  for  irregularity,  or 
'»rror  in  fact.  » 

2   B.   S.   375,   $   68   (2   Edm.   389),   remodelled. 

|  14SO.  Remedy  of  judgment  creditor  thereupon. 

Where  final  judgment  is  rendered,  against  the  defendant,  in 
an  action  specified  in  subdivision  first  of  the  last  section,  the 
jndgment.  by  virtue  of  which  the  sale  was  made,  remains,  in 
his  favor,  valid  and  effectual  against  the  judgment  debtor 
therein,  his  executor,  administrator,  heir,  or  devisee,  for  the  pur- 
pose of  collecting  the  sum  paid  on  the  sale,  with  Interest.  He 
may  accordingly  have  a  further  execution  upon  that  judgment: 
bat  the  execution  does  not  affect  a  purchaser  in  good  faith,  or 
nn  Incumbrancer  by  mortgage,  judgment,  or  otherwise,  whose 
title  or  whose  incumbrance  accrued,  before  the  actual  levy 
thereof. 

Id.,  |  00,  am'd. 

§  1481.  Contribution  between  owners  of  real  property. 

Where  the  real  property  of  two  or  more  persons  Is  liabie  to 
satisfy  a  judgment,  and  the  whole  of  the  judgment,  or  more 
than  a  due  proportion  thereof,  has  been  collected,  by  a  sale  of 
the  real  property  of  one  or  more  of  them,  by  virtue  of  an  execu- 
tion issued  upon  the  judgment;  the  person  so  aggrieved,  or  his 
executor  or  administrator,  may  maintain  an  action,  to  compel 
a  just  and  equal  contribution  by  all  the  persons,  whose  real 
property  ought  to  contribute  as  prescribed  in  the  next  section 
hut  one. 

Id..   I  TO.  am'd. 

a   1482.  Id.  |  wnen  part  owner  redeems. 

Where  the  heir,   devisee,  or  grantee,   of  a  judgment  debtor, 
baring  or>  absolute  title  to  a  distinct  parcel  of  renl   property. 
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sold  by  virtue  of  an  execution,  redeems,  as  prescribed  in  section 
1458  of  this  act,  the  property  sold,  or  any  part  or  parts  thereof 
separately  sold,  whicn  include  his  property;  he  may,  in  like 
manner,  maintain  an  action,  to  compel  a  just  and  equal  contribu- 
tion by  those  who  own  the  residue  of  the  property  thus  redeemed. 

2  R.  S.  875,  S  72,  atn'd. 

|  1488.  Order  of  contribution. 

Where  an  action  is  brought,  as  prescribed  in  the  last  two  sec- 
tions, the  real  property  is  liable  to  contribution  in  the  following 
order: 

1.  If  it  comprises  different  undivided  shares  or  distinct  parcels, 
which  have  been  conveyed  by  the  judgment  debtor,  they  are 
liable  in  succession,  commencing  with  the  portion  last  conveyed. 

2.  If  it  comprises  different  undivided  shares  or  distinct  parcels, 
which  have  been  sold  by  virtue  of  two  or  more  executions,  they 
are  liable  in  succession,  commencing  with  the  portion  sold  under 
the  last  and  youngest  judgment. 

3.  If  it  comprises  different  undivided  shares  or  distinct  parcels, 
some  of  which  have  been  conveyed  by  the  judgment  debtor,  and 
some  of  which  have  been  sold  by  virtue  of  one  or  more  executions, 
they  are  respectively  liable  in  succession,  according  to  the  order 
prescribed  in  the  first  and  second  subdivisions  of  this  section. 

Id.,  i  71,  am'd. 

|  1484.  Contribution,  how  enforced  by  means  of  original 

Judgment. 

For  the  purpose  of  enforcing  contribution,  as  prescribed  in  the 
last  section,  the  court,  in  which  the  action  is  brought,  may,  and  in 
a  proper  case,  must,  permit  the  plaintiff  to  use  the  original 
judgment  and  to  collect,  by  an  execution  issued  thereupon,  out 
of  any  real  property  subject  to  the  lien  thereof,  the  sum  which 
ought  to  be  contributed  by  that  property.  For  that  purpose,  the 
lien  of  the  original  judgment,  upon  that  real  property,  when 
preserved,  as  prescribed  in  the  next  section,  continues,  for  the 
term  prescribed  in  sections  1251  and  1255  of  this  act,  to  the 
extent  of  the  sum,  which  ought  to  be  so  contributed,  notwith- 
standing the  payment  made  by  the  party  seeking  contribution. 

Id.,  |  72,  am'd. 

|  1485.  Reqoi»ite»  to  nrenerve  the  lien. 

The  lien  of  the  original  judgment  may  be  preserved,  as  pre- 
scribed in  the  last  section,  by  filing,  in  the  clerk's  office  of  the 
county  where  the  real  property  :s  situated,  within  twenty  days 
ajfter  the  payment,  for  which  contribution  is  claimed,  an  affidavit, 
in  behalf  of  the  person  aggrieved,  stating  the  sum  paid,  and  his 
claim  to  use  the  judgment  for  the  reimbursement  thereof,  with 
a  notice,  requiring  the  clerk  to  make  the  entries  specified  in  the 
next  section.  But  the  lien  is  not  preserved,  as  against  a  grantee 
or  mortgagee  in  good  faith,  for  a  valuable  consideration,  without 
notice,  and  before  the  entries  are  actually  made. 
Id.,  9  73,  am'd. 

Q  1486.  Entry  upon  the  docket. 

On  filing  the  affidavit  and  notice,  the  clerk  must  make,  upon 
the  docket  of  the  judgment,  an  entry,  stating  the  sum  paid,  and 
that  the  judgment  is  claimed  to  be  a  lien  to  that  amount.    Where 
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it  is  desired  to  preserve  the  lien,  upon  property  situafed  in  two 
or  more  counties,  a  similar  affidavit  and  notice  muBt  be  filed  with, 
and  a  similar  entry  made  by  the  clerk  of  each  county. 

S  R.  fl.  875,  |  74,  *m'4. 
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TITLE  III. 
1       Execution  againat  the  person. 

Beo.  1487.  In  what  cases  execution  may  be  issued  against  the  person. 

1488.  Id.;    against   a   woman. 

1489.  When    execution    ngaiimt    property    must   be    first   Issued. 

1490.  Simultaneous  executions  not  allowed  nguln&t  property  and  person. 

1491.  Id.;   when  debtor  htis  been  taken. 

1492.  New  execution   may  issue  after  escape. 

1493.  Id.;    when   debtor  dies  charged    In   execution. 

1494.  Id.;  when  creditor  discbarges  debtor  after  thirty  days. 

1495.  New  execution  not  to  be  enforced  against  real  property  sold,  etc. 

|  1487.  In   what   case*   execution  may  be  isaued  asrainat 
«ne  person. 

Where  a  judgment  can  bo  enforced  by  execution,  as  prescribed 
in  section  1240  of  this  act,  an  execution,  against  the  person 
of  the  judgment  debtor,  may  be  issued  thereupon,  subject  to  the 
exception  specified  in  the  next  section,  in  either  of  the  following 
cases: 

1.  Where  the  plaintiffs  right  to  arrest  the  defendant  depends 
upon  the  nature  of  the  action. 

2.  [Am'd,  1870.]  In  any  ether  case,  where  an  order  of  arrest 
has  been  granted  and  executed  in  the  action,  and  if  it  was 
executed  against  the  judgment  debtor  where  it  has  not  been 
vacated. 

Co.  Proc.,  first  two  sentences  of  §  288. 

|  1488.  [Am'd,  1879.]    Id.}  asrainat  a  woman. 

But  an  execution  cannot  be  issued  against  the  person  of  a 
woman,  unless  an  order  of  arrest  has  been  granted  and  executed 
in  the  action,  and,  if  it  was  executed  against  the  judgment 
debtor,  has  not  been  vacated. 

1  T.  &  C,  Addenda,  10. 

|  1480.  When  execution  asrainat  property  taunt  be  nrat 
tanned. 

Unless  the  judgment  debtor  is  actually  confined,  without 
having  been  admitted  to  the  liberties  of  the  jail,  by  virtue  of  an 
execution  against  his  person,  issued  in  another  action,  or  of  an 
order  of  arrest  or  a  surrender  by  his  bail,  in  the  same  action, 
an  execution  against  his  person  cannot  be  issued,  until  an  execu- 
tion against  his  property  has  been  returned,  wholly  or  partly 
unsatisfied.  If  he  is  a  resident  of  the  State,  the  execution 
against  his  property  must  have  been  issued  to  the  county  where 
he  resides. 
Go.  Proc.,  part  of  5  288,  am'd. 

S   1490.    Simultaneous    executions    not    allowed    agrainat 

property  and  peraon. 

An  execution  against  the  person  of  the  judgment  debtor  cannot 
be  issued,  without  leave  of  the  court,  while  an  execution  against 
his  property,  issued  in  the  same  action,  remains  unreturned;  and 
an  execution    against   his   property   cannot   be  issued,    without 
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leave  of  the  court,  while  an  execution  against  hia  person,  issued 
in  the  same  action,  remains  unreturned. 
2  B.   8.  884.   |  6   (2  Bdm.   877). 

|  1481.  Id. |  when  debtor  baa  been  taken. 

Where  a  judgment  debtor  has  been  taken,  and  remains  in 
custody,  by  virtue  of  an  execution  against  his  person,  another 
execution  cannot  be  issued,  in  the  same  action,  against  his  per- 
son or  his  property,  except  in  a  case  specially  prescribed  by  law. 

Id.,  I  7. 

|  1482.  New  execution  may  l»sne  after  escape. 

If  a  judgment  debtor  escapes,  after  having  been  taken,  by 
virtue  of  an  execution  against  his  person,  he  may  be  retaken, 
by  virtue  of  a  new  execution  against  his  person;  or  an  execution 
against  his  property  may  be  issued,  as  if  the  execution,  by  virtue 
of  which  he  was  taken;  had  been  returned,  without  his  having 
been  taken. 

id.,  9  8. 

|  1488.  Id.}  wben  debtor  dies  cbarg-ed  in  execution. 

Where  a  judgment  debtor,  who  has  been  taken  by  virtue  of 
an  execution  against  his  person,  dies  while  in  custody,  a  new 
execution  against  his  property  may  be  issued,  as  if  the  execu- 
tion, by  virtue  of  which  he  was  taken,  had  been  returned  without 
his  having  been  taken. 

2  B.  8.  868,  I  28  (2  Bdm.  381).  Sections  29  and  80  are  in  f  1495,  pest. 
M  H  1380,  1381,  ante. 

i  1484.  Id.  |  wben  eredltor  discharge*  debtor  after  thirty 


At  any  time  after  a  judgment  debtor  has  remained  in  custody, 
by  virtue  of  an  execution  against  his  person,  for  the  space  of 
thirty  days,  the  judgment  creditor  may  serve  upon  the  sheriff 
a  written  notice,  requiring  him  to  discharge  the  judgment  debtor 
from  custody,  by  virtue  of  the  execution.  Whereupon  the 
sheriff  must  discharge  the  judgment  debtor,  and  return  the 
execution  accordingly.  After  service  of  such  a  notice,  another 
execution,  against  the  person  of  the  judgment  debtor,  cannot 
be  issued  upon  the  judgment;  but  after  his  discharge,  the  judg- 
ment creditor  may  otherwise  enforce  the  judgment,  as  if  the 
execution,  from  which  he  was  discharged,  had  been  returned, 
without  his  having  been  taken. 

L.  1867,  ch.  427,  |  1,  amending  2  R.  S.  84,  $  17  (2  Edm.  84). 

|  1485.  lfew   execution   not  to    be   enforced  ag-alnst   real 
property   sold,    etc. 

A  new  execution  against  property,  issued  in  a  case  specified 
In  the  last  two  sections,  cannot  be  enforced  against  an  interest 
In  real  property,  including  a  chattel  real,  which  was  purchased 
in  good  faith,  from  the  judgment  debtor,  after  the  recovery  of 
the  judgment  upon  which  it  is  issued:  or  which  was  sold  by 
virtue  of  an  execution,  issued  upon  a  previous  or  subsequent 
Judgment. 
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CHAPTER  XIV. 

Special  Provisions  Regulating  Actions  relating  to 

Property. 

TITL8    I.—Aetloas  Relating  to  Heal  Property. 
TITL1 II. —Actions  Relating  to  Chattels. 

TITLE  I. 

Actions  relating1  to  real  property. 

Artlclt  1.  Action  to  recover  real  property. 

2.  Action  for  partition. 

3.  Action  for  dower. 

4.  Action  to  foreclose  a  mortgage. 

6.  Action  to  compel  the  determination  of  a  claim  to  real  property. 

6.  Action  for  waste. 

7.  Action  for  a  nuisance. 

8.  Other   actions    relating    to    real    property. 

9.  Provisions   applicable  to  two  or  more  of  the  actions  apcialHod    la 

this    title. 
19.  Evidence    la   aetJona   or    proceedings    Involving    a    title    to    reav 
property. 

article:  first. 

Action  to  recover  real  property. 

So*    1496.  Plaintiff  may  recover  damages  with  the  land. 

1497.  Rents   and   profits  to   be   Included   In   damages. 

1498.  Mortgagee    cannot    maintain    action. 

1499.  Action    cannot   be   maintained   for  dower. 

1500.  Separate   action   by   joint   tenant   or    tenant   In   common. 
1601.  Grantee  of  lands  held  adversely  may  maintain  action. 

1502.  Against  whom  action  to  be  brought. 

1503.  Who  may   be  joined   as  defendants. 

1504.  When   action   may   be   brought  for  non-payment  of  rent. 

1505.  Id.;  when  right  of  re-entry  is  reserved  for  want  of  distress. 

1506.  Action  against  tenant:  when  proceedings  to  be  stayed. 

1507.  Id.;   amount   of  rent   In  arrear  to  be  stated  in  judgment. 

1508.  1509.    Id. ;  when  possession  to  be  restored  to  defendant.' 

1510.  Id.;   use   of   property,    when   set   off   against   rent. 

1511.  Property  claimed  in  action;  how  described  in  complaint. 

1512.  Motion  for  plaintiff's  attorney  to  produce  his  authority. 

1513.  Order   thereupon. 

1514.  Evidence  of  authority. 

1515.  When    ouster    to    be    proved. 

1516.  Rule  when  there  are  distinct  occupants. 

1517.  The    last    section    qualified. 

1518.  When    plaintiff    may    recover    against    one    defendant,    subject    to 

rights    of    others. 

1519.  Verdict,    etc.,    to    state   nature   of   plaintiff's    estate. 

1520.  Expiration  of  plaintiff's  title  before  trial. 

1521.  Abatement    of    action. 

1522.  Action  to  be  divided,   when  different  persona  succeed  to  different 

parcels. 

1523.  Id.;   when  different  persons  succeed  to  real  property  and   to  rents 

and   profits. 
1034.  Effect  of  judgment  rendered  after  trial   of  issue  of  fact. 

1525.  [Repealed.] 

1526.  Effect  of   judgment    by     default,     etc. 

1527.  I  Repealed  ] 
152S.   [Repealed.! 

1529.  Effect    on    irosscgslon    of  vacating  judgment. 

1530.  [Repealed.] 

1531.  Damages    recoverable;    set-off    by    defendant. 

soo 
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|  1493.  Plaintiff  may  recover  damagresi  with  the  land. 

In  an  action  to  recover  real  property,  or  the  possession  thereof, 

the  plaintiff  may  demand  in  his  complaint,  and  in  a  proper  case 

recover,  damages  for  withholding  the  property. 

New  In  form.     Bee  Go.  C1t.  Proc.,  f  484,  subd.  5;  Co.  Proc.,  1  167,  subA  5 
*•  |  484,  subd.  ft. 

|  148T.  Reati  and  profits  to  be  Included  la  damagei. 

Those  damages  include  the  rents  and  profits  or  the  value  of  the 
use  and  occupation  of  the  property,  where  either  can  legally  be 
recovered  by  the  plaintiff. 

Annulling  the  law  as  settled  In  57  N.  T.  151;  2  B.  S.  310,  S§  43,  44 
and  45  (2  Edm.  219).    See  f  1581,  post. 

1  X498.   Mortgagee  cannot  maintain  action. 

A  mortgagee,  or  his  assignee  or  other  representative,  cannot 
maintain  such  an  action,  to  recover  the  mortgaged  premises. 

2  B.  8.  312,    9  57  (2  Edm.   321). 

g  148ft.  lAm'd,   1898.]    Aetlon    eannot    be   maintained   for" 


Such  an  action  can  not  be  maintained  in  a  case  where  an  ac- 
tion for  dower  may  be  maintained,  as  prescribed  in  article  third 
of  this  title;  or 

2.  Where  in  any  city  the  real  property  consist  of  a  strip  of  land 
not  exceeding  six  inches  in  width  upon  which  there  stands  the 
exterior  wall  of  a  building  erected  partly  upon  said  strip  and 
partly  upon  the  adjoining  lot,  and  a  building  has  been  erected 
upon  land  of  the  plaintiff  abutting  on  the  said  wall,  unless  said 
action  be  commenced  within  one  year  after  the  completion  of  the 
erection  of  such  wall  or  within  one  year  after  the  first  day  of 
September,  eighteen  hundred  and  ninety-eight.  But  an  action  may 
be  maintained,  if  commenced  within  the  further  period  of  one 
year,  for  the  recovery  of  damages  by  reason  of  the  erection  of 
such  wall,  and  upon  the  satisfaction  of  the  judgment  for  such 
damages  the  title  of  the  plaintiff  to  such  strip  of  land  shall  thereby 
be  transferred  to  and  vest  in  the  defendant.  If  neither  an  action 
of  ejectment  nor  an  action  for  the  recovery  of  damages  be  brought 
within  the  period  hereby  limited  therefor,  the  person  in  posses- 
sion of  such  lands  shall  be  deemed  to  have  an  easement  in  said 
strip  of  land  so  long  as  the  said  wall  partly  erected  thereon  shall 
stand,  and  no  longer,  and  in  case  of  the  destruction  of  such  wall 
the  owner  of  such  strip  shall  have  the  same  right  to  take  or  re- 
cover  the  possession  thereof  as  if  such  wall  had  never  existed. 
*«•  USX  posts  L.  1896,  eh.  117.    In  effect  Sept.  1. 1896. 

|  1500.  Separate  action  by  Joint  tenant  or  tenant  In 
common. 

Where  two  or  more  persons  are  entitled  to  the  possession  of  real 
property,  as  joint  tenants  or  tenants  in  common,  one  or  more  of 
them  may  maintain  such  an  action,  to  recover  his  or  their  un- 
divided shares  in  the  property,  in  any  case  where  such  an  action 
might  be  maintained  by  all. 

|  1601.  [Am'd,  1882.]  Grantee  of  lands  held  adversely 
■say  maintain  action. 

Such  an  action  may  be  maintained  by  a  grantee,  bis  heir  or 
devisee,  in  the  name  of  the  grantor,  or  his  heir,  where  the  convey- 
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ance,  under  which  he  claims,  is  void  because  the  property  con- 
veyed was  held  adversely  to  the  grantor.  The  plaintiff  must  be 
allowed  to  prove  the  facts  to  bring  the  case  within  this  section. 
In  such  an  action  a  judgment  against  the  plaintiff  shall  not 
award  costs  to  the  defendant;  but  where  the  defendant  is  entitled 
to  costs  as  prescribed  in  section  three  thousand  two  hundred  and 
twenty-nine  of  this  act,  they  may  be  taxed,  and  the  person  who 
maintained  the  action  in  the  plaintiffs  name  may  be  compelled 
to  pay  the  same  as  prescribed  in  section  three  thousand  two  hun- 
dred and  forty-seven  of  this  act, 

Co.  Proc.,  ft  111;  1  B.  8.  739,  5  147  (1  Edm.  080). 

§  1502.  Against  whom  action  to  be  bromn-kt. 

Where  the  complaint  demands  judgment  for  the  immediate 
possession  of  the  property,  if  the  property  is  actually  occupied, 
the  occupant  thereof  must  be  made  defendant  in  the  action.  If 
it  is  not  so  occupied,  the  action  must  be  brought  against  some 
person  exercising  acts  of  ownership  .thereupon,  or  claiming  title 
thereto,  or  an  interest  therein,  at  the  time  of  the  commencement 
of  the  action. 

2  R.   8.  804,   |  4  (2  Edm.  312). 

|  1B03.  "Who  may  be  joined  as  defendants. 

In  either  of  the  cases  specified  in  the  last  section,  any  other 
person  claiming  title  to,  or  the  right  to  the  possession  of,  the  real 
property  sought  to  be  recovered,  as  landlord,  remainderman,  re- 
versioner, or  otherwise  adversely  to  the  plaintiff,  may  be  joined  as 
defendant  in  an  action  therefor. 

See  Co.  Proc.,  $S  118  and  1600. 

|  1504.  When  action  may  be  bronfjht  for  non-payment 
of  rent. 

When  six  months'  rent  or  more  is  in  arrear,  upon  a  grant  re- 
serving rent,  or  upon  a  lease  of  real  property,  ana  the  grantor  or 
lessor,  or  his  heir,  devisee,  or  assignee,  has  a  subsisting  right 
by  law  to  re-enter  for  the  failure  to  pay  tne  rent,  he  may  maintain 
an  action  to  recover  the  property  granted  or  demised,  without  any 
demand  of  the  rent  in  arrear,  or  re-entry  on  the  property. 

2  R.   8.  505,  |  30  (2  Edm.  521). 

1  1505.  Id.  |  when  rigrht  of  re-entry  is  reserved  for  want 
of  distress. 

Where  a  right  of  re-entry  is  reserved  arid  given  to  a  grantor  or 
lessor  of  real  property,  in  default  of  a  sufficiency  of  goods  and 
chattels  whereon  to  distrain  for  the  satisfaction  of  rent  due,  the 
re-entry  may  be  made,  or  an  action  to  recover  the  property  de- 
mised or  granted,  may  be  maintained  by  the  grantor  or  lessor,  or 
his  heir,  devisee,  or  assignee,  at  any  time  after  default  in  the  pay- 
ment of  the  rent;  provided  the  plaintiff,  at  least  fifteen  days 
before  the  action  is  commenced,  serves  upon  the  defendant  a 
written  notice  of  his  intention  to  re-enter,  personally,  or  by 
leaving  it  at  his  dwelling-house  on  the  premises  with  a  person  of 
suitable  age  and  discretion;  or,  if  the  defendant  cannot  be  found 
with  due  diligence,  and  has  no  dwelling-house  on  the  premises, 
whereat  a  person  of  suitable  age  and  discretion  can  be  found, 
by  posting  it  in  a  conspicuous  place  on  the  premises. 

L.  1840.  eh.  274.  f  3  (4  Edm.  438),  am'd. 
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S   1506*  Action  aa*alnst   tenant,   wben   proceeding-*   to  be 


At  any  time  before  final  judgment  for  the  plaintiff  is  rendered, 
and  the  judgment-roll  is  filed,  in  an  action  brought  as  prescribed 
in  either  of  the  last  twp  sections,  the  defendant  may  pay  or 
tender  to  the  plaintiff  or  his  attorney,  or  pay  into  court,  all  the 
rent  then  in  arrear,  with  interest  and  the  costs  of  the  action  to 
be  taxed;  and  thereupon  the  complaint  must  be  dismissed. 

Amending  2  B.  S.  505,  8  32  (2  Edm.  521). 

{  1607.  Id.}  amount  of  rent  tn  arrear  to  be  stated  in 
Juda-nient. 

In  such  an  action,  a  verdict,  report,  or  decision  in  favor  of  the 
plaintiff,  must  fix  the  amount  of  rent  in  arrear  to  the  plaintiff, 
or,  if  judgment  is  taken  by  default,  the  amount  thereof  must  be 
ascertained  by  or  under  the  direction  of  the  court;  and,  in  either 
case,  it  must  be  stated  in  the  judgment. 

|  1508.  Id.)  when  possession  to  be  restored  to  defendant. 

At  any  time  within  six  months  after  possession  of  the  property, 
^warded  to  the  plaintiff  in  such  an  action,  has  been  delivered  to 
him  by  virtue  of  an  execution  issued  upon  a  judgment  rendered 
therein,  the  defendant,  or  any  person  who  has  succeeded  to  his 
interest,  or  a  mortgagee  of  the  lease,  or  of  any  part  thereof, 
who  was  not  in  possession  when  final  judgment  was  rendered, 
may  pay  or  tender  to  the  plaintiff,  or  his  executor,  administrator, 
or  attorney,  or  may  pay  into  court,  for  the  use  of  the  person  so 
entitled  thereto,  the  amount  of  rent  in  arrear,  as  stated  in  the 
judgment,  and  the  costs  of  the  action,  with  interest,  and  all 
other  charges  incurred  by  the  plaintiff. 

2  R.  S.  505,  |  33  (2  Edm.  621). 


|  1509.  The  same. 

Within  three  months  after  making  the  payment  or  tender,  the 
person  who  made  it,  or  his  representative,  may  apply  to  the  court 
for  an  order  that  possession  of  the  property  be  delivered  to  him; 
and  thereupon,  upon  proof  of  the  facts,  and  payment  of  the  sum 
due  by  reason  of  rent  accruing  since  the  judgment  was  rendered, 
and  upon  compliance  with  all  other  terms  to  be  complied  with  by 
the  grantee  or  lessee,  to  the  time  of  the  application,  the  court 
must  make  an  order,  directing  that  possession  of  the  property  be 
delivered  to  the  applicant,  who  shall  hold  and  enjoy  the  same, 
without  any  new  grant  or  lease  thereof,  according  to  the  terms  of 
the  original  grant  or  lease.  Notice  of  the  application  must  be 
served  upon  the  plaintiff's  attorney. 

2  U.  S.  506,  H  35  and  36  (2  Edm.  622). 

f  1510.  Id.  j  nse  of  property,  when  set  off  asratnst  rent. 

If  possession  of  the  property  recovered  has  been  delivered  to  the 
plaintiff,  by  virtue  of  an  execution  issued  upon  a  judgment  in  the 
action,  the  order  must  provide  for  setting  off  the  sum  which  the 
plaintiff  has  mnde,  or  which  he  might,  without  wilful  neglect,  have 
made,  of  the  property,  during  the  possession  thereof,  ngainst  the 
rent  accruing  after  the  judgment  was  rendered,  and  for  re- 
imbursement to  the  applicant  of  the  balance,  if  any,  of  the  sum 
paid  into  court  by  him,  after  me  king  the  set-off  prescribed  in  this 
section. 

Id.,   |  38. 
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§  1011.  Property  claimed  lit  action)  how  described  In 
complaint. 

The  complaint  must  describe  the  property  claimed  with  common 
certainty,  by  setting  forth  the  name  of  the  township  or  tract, 
and  the  number  of  the  lot,  if  there  is  any,  or  in  some  other  appro- 
priate manner:  so  that,  from  the  description,  possession  of  the 
property  claimed  may  be  delivered,  where  the  plaintiff  is  entitled 
thereto. 

2  It.  S.  304,  §  8  (2  Edm.  313),  am'd.    See,  also,  S  1436,  ante. 

|  1512.  Motion  for  plaintiff*  attorney  to  produce  hia 
authority. 

A  defendant,  in  nn  action  to  recover  real  property  or  the  posses- 
sion thereof,  may,  at  any  time  before  answering,  upon  an  affidavit 
that  evidence  of  the  authority  of  the  plaintiff's  attorney  to  com- 
mence the  action  has  not  been  served  upon  him,  apply,  upon 
notice,  to  the  court  or  judge  thereof,  for  an  order  directing  the 
attorney  to  produce  sucn  evidence. 

Amending  and  consolidating  g§  17  and  18,  2  R.  8. 

|  1513.  Order  thereupon* 

Upon  such  an  application,  the  court  or  judge  must,  in  a  proper 
case,1  make  an  order,  requiring  the  plaintiffs  attorney  to  produce, 
as  directed  therein,  evidence  of  his  authority  to  commence  the 
action,  and  staying  all  proceedings  therein,  on  the  part  of  the 
plaintiff,  until  the  evidence  is  produced. 

id.,   §  19. 

|  1814.  Evidence  of  authority. 

Any  written  request  of  the  plaintiff  or  his  agent,  to  the  plaintiffs 
attorney,  to  commence  the  action,  or  any  written  recognition  of 
his  authority  so  to  do,  verified  by  the  affidavit  of  the  attorney,  or 
any  other  competent  witness,  is  sufficient  presumptive  evidence 
of  such  authority. 

id.,  i  20. 

§  1515.  When  onuter  to  be  proved. 

Where  the  action  is  brought  by  a  tenant  in  common,  or  a  joint 
tenant,  against  his  co-tenant,  the  plaintiff,  besides  proving  his 
right,  must  also  prove  that  the  defendant  actually  ousted  him, 
ot  did  some  other  act,  amounting  to  a  total  denial  of  his  right. 

id..  fi  27. 

§  1516.  Rale  when  there  are  distinct  oecnpants. 

Where  there  are  two  or  more  defendants,  and  it  is  alleged,  in 
the  answer  of  either  of  them,  that  he  occupies  in  severalty,  or 
that  he  and  one  or  more  of  his  co-defendants  occupy  jointly,  one 
or  more  distinct  parcels,  and  that  one  or  more  other  defendants 
possess  other  parcels,  in  severalty  or  jointly,  the  court  may,  in  its 
discretion,  upon  the  application  of  the  plaintiff,  and  upon  suck 
terms  as  justice  requires,  direct  that  the  action  be  divided  in^o 
as  many  actions  as  are  necessary.  If  the  action  is  not  so  divided, 
and  it  appears,  upon  the  trial,  that  the  allegation  is  true,  the 
plaintiff  must,  before  the  evidence  is  closed,  elect  against  which 
defendant  or  defendants  he  will  proceed;  and  a  judgment  dismiss- 
ing the  complaint  must  thereupon  be  rendered,  in  favor  of  the 
©ther  defendants. 

Id.,    8  29,    In   substance. 
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f  1517.  The  last  aectlon  qualified. 

The  last  section  does  not  apply  to  a  case,  where  two  or  more 
defendants  occupy  different  apartments  in  a  building.  In  such  a 
case,  in  an  action  to  recover  the  building  and  its  curtilage,  the 
plaintiff  is  entitled  to  judgment  jointly  against  all  the  defendants 
who  are  liable  to  him. 

f  1518.  When  plaintiff  may  recover  na;alnat  one  defend- 
ant anbject  to  rla*hta  of  other*. 

Section  1516  of  this  act  does  not  apply  to  a  case,  where  one  or 
more  defendants,  answering  ns  therein  prescribed,  hold  under 
another  defendant,  and  the  plaintiff  elects  to  proceed  against  the 
latter,  subject  to  the  rights  and  interests  of  the  former.  In  such 
a  case,  the  proceedings  against  thp  dofpnrinnt  so  answering  must 
be  stayed  until  final  judgment;  and  \t  the  plaintiff  recovers  final 
judgment  against  the  defendant,  under  whom  they  hold,  the 
Judgment  operates  as  a  transfer  to  the  plaintiff  of  that  defendant's 
right,  title,  and  interest,  and  the  costs  of  the  defendant  or  defend- 
ants so  answering  are  in  the  discretion  of  the  court. 

{  1519.  Verdict,  etc.,  to  state  nature  of  plaintiff's  estate. 

A  verdict,  report,  or  decision,  in  favor  of  the  plaintiff,  in  an 
action  specified  in  this  article,  must  specify  the  estate  of  the 
plaintiff  in  the  property  recovered,  whether  it  is  in  fee,  or  for  life, 
or  for  a  term  of  years,  stating  for  whose  life  it  is,  or  specifying 
the  duration  of  the  term,  if  the  estate  is  less  than  a  fee. 

{  1520.  Expiration  of  plaintiff's  title  before  trial. 

If  the  right  or  title  of  the  plaintiff,  in  an  action  specified  in  this 
article,  expires  after  the  commencement  of  the  action,  but  before 
the  trial,  and  he  would  have  been  entitled  to  recover,  but  for  the 
expiration,  the  verdict,  report,  or  decision  must  be  rendered 
according  to  the  fact;  and  the  plaintiff  is  entitled  to  judgment  for 
his  damages  for  the  withholding  of  the  property,  to' the  time  when 
his  right  or  title  so  expired. 

2  B.  S.  806.   |  31   (2  Edm.  816). 

|  1521.  Abatement  of  action. 

The  provisions  of  title  fourth  .of  chapter  eighth  of  this  act,  as 
applied  to  an  action  specified  in  this  article,  are  subject  to  the 
qualification  that  the  court  may,  in  its  discretion,  proceed  as  pre- 
scribed either  in  that  title  or  in  the  next  two  sections. 

Substituted  for  id.,  |  32,  and  L.  1865. 

|  1523.  Action  to  be  divided,  when  different  persona  anc- 
«eed  to  different  parcela. 

Where,  upon  the  death  of  a  party,  different  persons  succeed 
to  the  decedent's  title  to,  or  interest  in,  different  distinct  parcels 
of  the  property  sought  to  be  recovered,  the  court  may,  upon 
motion,  and  upon  such  terms  as  justice  requires,  direct  that  the 
action  be  divided  into  as  many  actions  ns  are  necessary;  and 
that  the  successor  to  the  title  or  interest  of  the  decedent,  to  or 
in  each  distinct  parcel,  be  substituted  as  plaintiff  or  defendant, 
the  case  requires,  in  an  action  relating  thereto. 


|  1523.  Id.  *  when  different  persona  ancceed  to  rep/*  prop- 
erty and  to  renta  and  profit*. 

Where  the  plaintiff  seeks  to  recover  damages  for  withholding 
the  property,  and,  upon  the  death  of  a  party,  different  persons  su< 
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ceod  to  the  decedent's  right  or  liability  for  those  damages,  and  to 
his  Htle  to  or  interest  in  the  property,  the  court  may,  upon  motion 
made  upon  notice  to  the  persons  to  be  affected,  and  upon  such 
terms  as  justice  requires,  direct  the  action  to  be  divided  into  two 
actions,  one  to  recover  the  possession  of  the  property,  with  the 
rents  and  profits  thereof  accruing  after  the  decedent's  death,  the 
other  to  recover  the  damages  accruing  before  his  death;  and  that 
the  successor  in  interest  of  the  decedent,  with  respect  to  the 
cause  of  action  in  each  action,  be  substituted  as  plaintiff  or 
defendant  therein,  as  the  case  requires. 

Substituted    for   2   R.    S.   311,    I    54    (2   Edm.   320). 

|  1524.  [Ani'd,  1911.1  Effect  of  jadgment  rendered  after 
trial   of  Issue   of  fact. 

A  final  judgment  in  an  action  specified  in  this  article,  rendered 
upon  the  trial  of  an  issue  of  fact,  is  conclusive,  as  to  the  title 
established  in  the  action,  upon  each  party  against  whom  it  is  ren- 
dered, and  every  person  claiming  from,  through  or  under  him,  by 
title  accruing,  either  after  the  judgment-roll  is  filed,  or  after  a 
notice  of  the  pendency  of  the  action  is  filed  in  the  proper  county 
clerk's  office,  as  prescribed  in  article  ninth  of  this  title. 

2  R.  S.  309.  f  36  (2  Edm.  317),  as  am'd  by  L.  1862,  en.  485;  am'd  by 
L.  Mil.  eh.  509.  In  effect  Sept.   1,   1911. 

8  1525.     [Repealed  by  L.  1911,  ch.  509,  in  effect  Sept.  1,  1911.] 

|   1526.   [Am'd,  1911.]     Effect  of  Judgment  by  default,  etc 

A  final  judgment  for  the  plaintiff,  rendered  in  an  action  speci- 
fied in  this  article,  otherwise  than  upon  the  trial  of  an  issue  of 
fact,  is  conclusive  upon  the  defendant,  and  every  person  claim- 
ing from,  through,  or  under  him,  by  title  accruing,  either  after 
the  judgment-roll  is  filed,  or  after  a  notice  of  the  pendency  of 
the  action  is  filed  in  the  proper  county  clerk's  office,  as  prescribed 
in  article  ninth  of  this  title. 

Id..    |   38.      Am'd   by   L.    1911,   ch.   509,   In   effect   Sept.   1,   1911. 

5  1527.     [Repealed  by  L.  1911,  ch.  509,  in  effect  Sept.  1,  1911.] 
§  1528.     [Repealed  by  L.  1911,  ch.  509,  in  effect  Sept  1,  1911.] 

|  1520.  [Am'd,  101 1.]  Effect  on  possession  of  vacating 
judgment. 

Where  the  plaintiff  has  taken  possession  of  real  property  by 
virtue  of  a  final  judgment,  his  possession  shall  not  be  in  any 
way  affected  by  the  vacating  of  the  judgment.  In  such  a  case, 
if  the  defendant  thereafter  recovers  final  judgment  in  the  action, 
it  must  award  to  him  the  restitution  of  the  possession  of  the 
property;  and  he  may  have  an  execution  thereupon  for  the  de- 
livery of  the  possession  to  him,  as  if  he  was  plaintiff. 

Id..   S  41.  am'd.     Am'd  by  L.  1911.  ch.  509.  In  effect  Sept.  1,   1911. 

S  1530.     [Repealed  by  L.  1911,  ch.  509,  in  effect  Sept.  1,  1911.] 

|  1531.  Damaged  recoverable  j  set-off  by  defendant. 

In  an  action,  brought  as  prescribed  in  this  article,  the  plaintiff, 
where  he  recovers  judgment  for  the  property,  or  possession  of 
the  property,  is  entitled  to  recover,  as  damages,  the  rents  and 
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profits,  or  the  value  of  the  use  and  occupation,  of  the  real  prop- 
erty recovered,  for  a  term  not  exceeding  six  years;  but  the  dam- 
ages shall  not  include  the  value  of  the  use  of  any  improvements 
made  by  the  defendant,  or  those  under  whom  he  claims.  Where 
permanent  improvements  have  been  made,  in  good  faith,  by  the 
defendant,  or  those  under  whom  he  claims,  while  holding,  under 
color  of  title,  adversely  to  the  plaintiff,  the  value  thereof  must 
be  allowed  to  the  defendant,  in  reduction  of  the  damages  of  the 
plaintiff,  but  not  beyond  the  amount  of  those  damages. 
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article:  second. 

Action  fen  partition. 

Bee.  1633,  'When  action  for  partition  may  be  brought* 
1583.  Id.;    by    remaiudermau. 
1634.  Id.;  by  an  infant. 
1530.  Guardian  ad  litem;  how  appointed. 

1536.  Security.  .  ^ 

1537.  When  heir  may  maintain  action  for  partition  of  toTCted  ?roperaj 

1538.  Who    must    be    parties. 
1639.  Who    may    be    made    parties. 

1540.  Id.;   as   to   persona   having   liens. 

1541.  Provision  where  a  party  is  unknown. 

1542.  Complaint  to   state    interests   of   parties. 

1543.  Titie    of    parties    may    be    tried. 

1544.  Issues  of  fact,  triable  by  Jury. 

1545.  When  title  to  be  ascertained  by  the  court. 

1546.  Interlocutory  judgment. 

1547.  Partial    partition;     when    made. 

1548.  Shares  may  be  set  off  in  common. 

1549.  Appointment  of  commissioners. 

1550.  Commissioners    to    be    sworn,    etc. 
1501.  Id.;  when  to  make  partition. 

1552.  Partition;   how  made. 

1553.  Provision    where    there    is    a    particular    estate. 

1554.  Report    of    commlsloners. 

1555.  Fees   and   expenses. 

1556.  Confirming'  or  setting  aside  report. 

1557.  Final  judgment  on  report.     Effect  thereof. 

1558.  Judgment   must   direct   delivery  of  possession. 

1559.  Costs;    how  awarded.    Id.;   against  unknown  parties. 

1560.  Sale  of  property;   when   direct  d. 

1561.  Reference   to   inquire   as   to   creditors. 

1562.  Duty   of  referee. 

1563.  Money    to   be   paid    into   court. 
7564.  Application   for  money. 

1565.  Payment   of   Incumbrances. 

1566.  Other  parties   not  to  be  delayed. 

1567.  Sale  of  dower  Interest. 

1568.  Purchaser  to  hold  the  property  free  therefrom. 

1569.  Gross  sum  to  be  paid  to  or  Invested  for  tenant  In  dower,  etOk 

1570.  Interests  of  owners  of  future  estates  to  be  protected. 

1571.  Married   woman   may   release  her  interest. 

1572.  Unknown    owners. 

1573.  Sale;  terms  of  credit  thereupon. 

1574.  Credit;    how    secured. 

1575.  Separate  securities. 

1576.  Report    of   sale. 

1577.  Final   judgment;    effect   thereof. 

1578.  Td.;  -effect  thereof  upon  incumbrancers. 

1579.  Costs  and   expenses;   how   paid. 

1580.  Distribution    of    proceeds. 

1581.  Shares    of    infants. 

1582.  Id.;   of   unknown   and    absent  owners. 

1583.  Id.;  of  tenants  of  particular  estates. 

1584.  Court  may  require  security  to  refund. 

1585.  Security  to  be  taken  In  name  of  county  treasurer. 

1586.  Action   thereupon. 

1587.  Compensation    to    equalise    partition. 

1588.  Proceedings  on  death  of  parties. 

1589.  Rents,   etc.,    may   tie   adjusted. 

1590.  Partition   by   guardian  of   infant,   committee  of  lunatic,  etc 

1591.  Contents    of    petition. 

1592.  Court   may   authorize  partition. 

1593.  Effect  of  releases. . 

1594.  When  the  State  is  interested. 

1595.  Exemplified   copy  of  Judgment   may  be   recorded. 

|  1532.  When  action  for  partition  may  be  brouffltt. 

Where  two  or  more  persons  hold  and  are  In  possession  of  reaj 
property,  as  joint  tenantB  or  as  tenants  in  common,  in  wbict 
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either  of  them  has  an  estate  of  inheritance,  or  for  life,  or  for 
years,  any  one  or  more  of  them  may  maintain  an  action  for  the 
partition  of  the  property,  according  to  the  respective  rights  of  the 
persons  interested  therein;  and  for  a  sale  thereof,  if  it  appears 
that  a  partition  thereof  cannot  be  made,  without  great  prejudice 
to  the  owners.  , 
2  R.  3.  317,  S  1  (2  Bdm.  326),  am'd.    See  Boles  65,  66. 

|  1533.  [Am'd,  1887.]    Id.;  by  remainderman. 

Where  two  or  more  persons  hold  as  joint  tenants,  or  as  tenants 
in  common,  a  vested  remainder  or  reversion,  any  one  or  more  of 
them  may  maintain  an  action  for  the  partition  of  the  real  prop- 
erty to  which  it  attaches,  according  to  their  respective  shares 
therein,  subject  to  the  interest  of  the  person  holding  the  particular 
estate  therein,  but  no  sale  of  the  premises  in  such  an  action  shall 
be  made  except  by  and  with  the  consent  in  writing,  to  be 
acknowledged  or  proved  and  certified  in  like  manner  as  a  deed,  to 
be  recorded  by  the  person  or  persous  owning  and  holding  such 
particular  estate  or  estates;  and  if  in  such  an  action  it  shall 
appear  in  any  stage  thereof  that  partition  or  sale  cannot  be  made 
without  great  prejudice  to  the  owners,  the  complaint  must  be 
dismissed.  The  dismissal  of  the  complaint,  as  herein  provided, 
shall  not  affect  the  right  of  any  party  to  bring  a  new  action,  after 
the  determination  of  such  particular  estate. 

L.  1887,  ch.  683. 

{  1684.  Id.}  by  an  Infant. 

An  action  for  the  partition  of  real  property  shall  not  be  brought 
by  an  infant,  except  by  the  written  authority  of  the  surrogate  of 
the  county  in  which  the  property,  or  a  part  thereof,  is  situated. 
The  authority  shall  not  be  given,  unless  the  surrogate  is  satisfied, 
by  affidavit  or  other  competent  evidence,  that  the  interests  of  the 
infant  will  be  promoted  by  bringing  the  action.  A  judgment  for 
a  partition  or  sale  shall  not  be  rendered  in  such  an  action,  unless 
the  court  is  satisfied  that  the  interests  of  the  infant  will  be 
promoted  thereby,  and  that  fact  is  expressly  recited  in  the  judg- 
ment. 

L.  1862,  ch.  277.  fi|  1  and  2,  am'd. 

|  1535.  Guardian  ad  litem j  how  appointed. 

A   guardian    ad    litem    for    an    infant    party,    in  an  action  for 
partition,  can  be  appointed  only  by  the  court. 
Id.,  and  2  R.  8.  817,  I  2  (2  Edm.  326).    See,  also,  i  472,  ante. 

|  1586.  [Am'd,  1884.]    Security. 

The  security  to  be  given  by  the  guardian  ad  litem  for  an  infant 
party,  in  an  action  for  partition,  must  be  a  bond  to  the  people  of 
this  State,  executed  by  him  and  one  or  more  sureties,  as  the 
court  directs,  in  a  sum  fixed  by  the  court,  conditioned  for  the 
faithful  discharge  of  the  trust  committed  to  him  as  guardian,  and 
to  render  a  just  and  true  account  of  his  guardianship,  in  any  court 
ot  place,  when  thereunto  required.  The  bond  must  be  filed  with 
the  clerk,  before  the  guardian  enters  upon  the  exc  nition  of  his 
duties;  and  it  cannot  be  dispensed  with,  although  he  is  the  general 
guardian   of   the   infant. 

2  B.  8.  317,  If  3  and  4  (2  Edm.  32C),  am'd;  L.  1884,  ch.  404.     See  Rule  4, 
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I  1637.  When  heir  may  maintain  action  for  partition  of 
devised  property. 

A  person  claiming  to  be  entitled,  as  a  joint  tenuut  or  a  tenant 
in  common,  by  reason  of  bis  being  an  heir  of  a  person  who  died, 
holding  and  in  possession  of  real  property,  may  maintain  an  ac- 
tion for  the  partition  thereof,  whether  he  is  in  or  out  of  posses- 
sion, notwithstanding  an  apparent  devise  thereof  to  another  by 
the  decedent,  and  possession  under  such  a  devise.  But  in  such 
an  action,  the  plaintiff  must  allege  and  establish  that  the  ap- 
parent devise  is  void. 

L.    1868.    ch.    238.    }  2   (4  Edm.    504). 

f  1538.  [Am'd,  1896,  1897,  1898,  190B,  1909.]  Who  mn*t 
be  parties. 

Every  person  having  an  undivided  share,  in  possession  or  other- 
wise, in  the  property,  as  tenant  in  fee,  for  life,  by  the  courtesy, 
or  for  years;  every  person  entitled  to  the  reversion,  remainder 
or  inheritance  of  an  undivided  share,  after  the  determination 
of  a  particular  estate  therein;  every  person  who,  by  any  con- 
tingency contained  in  a  devise  or  grant,  or  otherwise,  is  or  may 
become  entitled  to  a  beneficial  interest  in  an  undivided  share 
thereof,  provided  that  where  a  future  estate  or  interest  is 
limited  in  any  contingency  to  the  persons  who  shall  compose  a 
certain  class  upon  the  happening  of  a  future  event,  it  shall  be 
sufficient  to  make  parties  to  the  action  the  persons  who  would 
have  been  entitled  to  such  estate  or  interest  if  such  event  had 
happened  immediately  before  the  commencement  of  the  action; 
every  person  having  an  inchoate  right  of  dower  in  an  undivided 
share  in  the  property;  and  every  person  having  a  right  of  dower 
in  the  property,  or  any  part  thereof,  which  has  not  been  ad- 
measured, must  be  made  a  party  to  an  action  for  a  partition. 
But  no  person,  other  than  a  joint  tenant,  or  a  tenant  in  com- 
mon of  the  property,  shall  be  a  plaintiff  in  the  action.  Whenever 
an  action  for  the  partition  of  real  property  shall  be  brought 
before  the  expiration  of  three  years  from  the  time  when  letters 
of  administration  or  letters  testamentary,  as  the  case  may  be, 
shall  have  been  issued  upon  the  estate  of  the  decedent  from 
whom  the  plaintiff's  title  is  derived,  the  executors  or  administra- 
tors, as  the  case  may  be,  if  any,  of  the  estate  of  said  decedent, 
shall  be  made  parties  defendant.  In  case  no  executor  or  adminis- 
trator of  such  decedent  shall  have  been  appointed  at  the  time 
said  action  is  begun,  that  fact  shall  be  alleged  in  the  complaint. 
The  executors  or  administrators,  if  any,  as  the  case  may  be,  of 
a  deceased  person,  who,  if  living,  should  be  a  party  to  such  action* 
shall  be  made  parties  defendant  therein,  and  in  case  no  executor 
or  administrator  of  such  deceased  person  shall  have  been  ap- 
pointed, that  fact  shall  be  alleged  in  the  complaint.  Where  the 
interlocutory  judgment  directs  a  sale  of  the  premises  sought  to 
be  partitioned,  or  of  some  part  thereof,  the  judgment  may,  in 
the  discretion  of  the  court,  direct  that  the  premises  so  sold  pur- 
suant to  such  interlocutory  judgment  shall  be  free  from  the  lien 
of  every  debt  of  such  decedent  or  decedents,  except  debts  which 
were  a  lien  upon  the  premises  before  the  death  of  such  decedent 
or  decedents.  When  the  action  is  brought  before  three  years 
have  elapsed  from  the  granting  of  such  letters  of  administration 
or  letters  testamentary,  as  the  case  may  be,  upon  the  estate  of 
the  decedent  from  whom  the  plaintiff  derived  nis  title,  and  the 
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interlocutory  judgment  directs,  as  above  provided,  that  the  prem- 
ises shall  be  sold,  free  from  the  lien  of  debts,  the  final  judgment 
shall   direct   that  the   proceeds  of  the  sale   remaining   after  the 
payment  of  the  costs,  referee's  fees,  expenses  of  sale,  taxes,  as- 
sessments, water  rates,  and  liens  established  before  the  death  of 
the  decedent,  including  any  sum  allowed  to  a  widow  in  satisfac- 
tion of  her  right  of  dower,  therein  directed  to  be  paid,  be  forth- 
with paid  into  court  by  the  referee  making  such  sale  by  deposit- 
ing the  same,  with  the  county  treasurer  of  the  county,  in  which 
the  trial  of  the  action  is  placed,  td  the  credit  of  the  parties  en- 
titled thereto,  to  await  the  further  order  in  the  premises.    Where 
the  action  is  brought  before  three  years  have  elapsed  from  the 
granting  of  letters  of  administration  or  letters  testamentary,  as- 
the  case  may  be,  upon  the  estate  of  a  deceased  person,  who,  if 
living,   should   be  a   party    to   the   action,   and   the   interlocutory 
judgment  directs,  as  above  provided,  that  the  premises  shall  be 
sold,  free  from  the  lien  of  debts,  the  final  judgment  shall  direct 
that  the  share  of  the  proceeds  of  such  sale,  which  would  have 
been  his,  if  living,  be  paid  into  court  by  such  referee,  by  deposit- 
ing the  same  with  such  county  treasurer,  to  await  the  further 
order    in    the   premises.      Upon   the    certificate   of   the    surrogate 
of  the  county  of  which  the  decedent  was,  at  the  time  of  his  death, 
a  resident,  showing  that  three  years  have  elapsed  since  the  issu- 
ing of  letters  testamentary  or  letters  of  administration,  as  the 
case  may  be,  upon  the  estate  of  said  decedent;,  and  that  no  pro- 
ceedings  for   the   mortgage,    lease   or  sale   of  the  real   property 
of  said  decedent   for  the  payment  of  his  debts  or   funeral   ex- 
penses, or  both,  is  pending,  and  upon  the  certificate  of  the  county 
clerk  of  the  county  where  the  real  property  sold  under  the  in- 
terlocutory   judgment    is    located,    showing    that    no    notice    pro- 
vided for  in  section  twenty-seven  hundred   and  fifty-one  of  the 
code   of   civil   procedure   has   been   filed   in   his  office,   the   court, 
wherein  final  judgment  was  made  shall,  upon  the  application  of 
any    party   to   said   action,   make   an   order   directing   the   county 
treasurer  to   pay   to  said  party   from   said   deposit,   the   amount 
to  which  he  is  entitled  under  the  said  final  judgment,  with  the 
accumulation  thereon,  if  any,  less  the  fees  or  said  county  treas- 
urer.    Any  party   to  such  action  may,   at   any   time  after  final 
judgment,  upon  notice  to  the  executors  or  administrators  of  the 
decedent  from  whom  the  party  applying  derived  his  share  or  in- 
terest,  apply   to   the  court  in   which  said  action  is  pending  for 
leave  to  withdraw  the  deposit  or  the  share  of  the  deposit,  ad- 
judged in  the  final  judgment  to  belong  to  him;  and,  upon  said 
application,    the    court    may,    in    its    descretion,    make    an    order 
directing   the   county   treasurer   to    pay    over    to   said    party   the 
deposit,    or    the    share    of    the    deposit,    adjudged    in    the    final 
judgment    to    belong    to    him,    but    said    order    shall     not    be 
made  until  said  party  so  applying  shall  have  furnished  a   bond 
to    the    people    of    the    state    of    New    York    in    the    penalty    of 
twice   the  amount  of  the  deposit  sought  to  be  withdrawn,   with 
two    or    more    good    and    sufficient    sureties,    approved    by    the 
judge    or    justice    of    the    court    making    such    order,    and    filed 
with    such    approval,    in    the    office   of   the   clerk    of    the    county 
in    which    such    action    is   pending,    to    the    effect    that    the    said 
party    so    withdrawing    said     deposit     will     pay    any    and    all 
claims,   not  exceeding  the  amount   of  said   deposit,   when  there- 
unto required  by  order  of  the  court  or  by  order  of  the  surro- 
gate or  of  the  surrogate's  court   in  a   proceeding   to  mortgage. 
lease  or  sell  the  real  property  of  such  decedent.    Where  a  final 
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accounting  has  been  had  in  the  estate  of  said  decedent  in  a  sur- 
rogate's court,  and  certified  copies  of  the  account  and  decree  of 
final  settlement,  showing  that  all  of  the  debts  of  the  decedent 
have  been  paid  in  full,  is  filed  with  the  court  having  jurisdiction 
of  the  fund,  the  court  may  dispense  with  the  giving  of  a  bond 
and  direct  the  immediate  payment  of  the  fund  to  the  parties 
entitled  thereto,  subject  to  the  provisions  of  article  second,  title 
three,  chapter  fifteen  of  the  code  of  civil  procedure.  But  where 
final  judgment  shall  be  rendered  in  any  action  for  partition  after 
three  vears  have  elapsed  from  the  granting  of  letters  of  ad- 
ministration or  letters  testamentary,  as  the  case  may^be,  upon 
the  estate  of  the  decedent  from  whom  the  plaintiff  derived  title, 
and  the  premises  shall  have  been  sold,  free  from  the  lien  of 
debts,  as  above  provided,  then,  upon  producing  to  the  court  the 
certificate  of  the  surrogate  of  the  county  of  which  the  decedent 
was  at  the  time  of  his  death  a  resident,  showing  that  three 
years  have  elapsed  since  the  issuing  of  letters  of  administration 
or  letters  testamentary,  as  the  case  may  be,  upon  the  estate 
of  said  decedent  and  that  no  proceeding  for  the  mortgage,  lease 
or  sale  of  the  real  property  of  the  decedent  for  the  payment  of 
his  debts  or  funeral  expenses,  or  both,  is  pending,  and  upon  the 
certificate  of  the  clerk  of  the  county  where  the  real  property 
sold  under  the  interlocutory  judgment  is  located  showing  that  no 
notice  provided  for  in  section  twenty-seven  hundred  and  fifty-one 
of  the  code  of  civil  procedure  has  been  filed  in  his  office,  the 
court  rendering  the  final  judgment  shall  direct  the  payment  of 
the  different  shares  to  the  several  parties  entitled  thereto:  except 
that  the  share  of  a  deceased  person,  who,  if  living,  should  be 
a  party  to  the  action  shall  be  paid  into  court  as  above  pro- 
vided, unless  three  years  have  also  elapsed  since  the  granting  of 
letters  of  administration  or  letters  testa mentarj*,  as  the  case  may 
be,  upon  the  estate  of  said  last  mentioned  deceased  person,  and 
like  certificates  of  the  surrogate  and  county  clerk  are  produced 
to  the  court. 

Am'd  by  L.    1S08.   oh.   277:   L.    1897,   ch.   720;    L.    1808,   ch.   78;   L.    1905, 
oh.    002;    L.    1909,   ch.    428.       In  effect  Sept.   1,    1909. 

§   lSKtft.      [Ara*d,   1892.]     Who   niay  be  made  parties. 

The  plaintiff  may,  at  his  election,  make  a  tenant,  by  the  cur* 
tesy.  for  life,  or  for  years,  of  the  entire  property,  or  whoever 
may  be  entitled  to  a  contingent  or  vested  remainder  or  reversion 
in  the  entire  property,  or  a  creditor,  or  other  person,  having  a 
lien  or  interest,  which  attaches  to  the  entire  property,  a  defend- 
ant in  the  action.  In  that  case,  the  final  judgment  may  either 
award  io  such  a  party  his  or  her  entire  right  and  interest,  oi 
the  proceeds  thereof,  or  where  the  right  or  interest  is  contingent: 
direct  that  the  proceeds  or  share  thereof  be  substituted  for  tho 
property  and  invested  for  whoever  may  eventually  be  entitled 
thereto,  or  may  reserve  and  leave  unaffected  his  or  her  right  and 
interest,  or  any  portion  thereof.  A  person  specified  in  this  sec- 
tion, who  is  not  made  a  party,  is  not  affected  by  the  judgment 
in  the  action. 

2  R.  S.     §  3«,  am'd;   L.   1892,  ch.  581. 

§   1.VIO.    Id.;    iik    to    prraonN    having:    Hens. 

The  plaintiff  may.  at  his  election,  make  a  creditor,  haying  f 
lien  on  an  undivided  share  or  interest  in  the  property,  a  defend* 
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ant  in  the  action.  In  that  case,  he  must  set  forth  the  nature  of 
the  lien,  and  specify  the  share  or  interest  to  which  it  attaches. 
If  partition  of  the  property  is  made,  the  lien,  whether  the  cred- 
itor is  or  is  not  made  a  party,  shall  thereafter  attach  only  to  the 
share  or  interest  assigned  to  the  party  upon  whose  share  or  in- 
terest the  lien  attached;  which  must  be  first  charged  with  its 
just  proportion  of  the  costs  and  expenses  of  the  action,  in  prefer- 
ence to  the  lien. 

Id.,    If   8  and  9,   and  L.   1830,  ch.   320,    |  41    (2  Edni.   327),  am'd. 

|  1541.  [Am'd,  1914.]  Provision  where  a  party  la  an- 
Icnown. 

Where  a  defendant  having  a  share  or  interest  in  the  property 
is  unknown,  or  where  his  name  or  part  of  his  name  is  unknown, 
and  the  summons  is  served  upon  him  by  publication,  pursuant  to 
an  order  for  that  purpose,  as  prescribed  in  article  second  of  title 
first  of  chapter  fifth  of  this  act,  the  notice  subjoined  to  the  copy 
of  the  summons  as  published  must,  in  addition  to  the  matters 
required  in  that  article,  state  briefly  the  object  of  the  action,  and 

contain  a  brief  description  of  the  property. 

Id.,  |  12,  in  substance;  annulling  the  law  ns  settled  in  56  N.  Y.  359. 
Am'd  by  L.   1914,   ch.  346,  in    effect  Sept.   1,   1914. 

§  1542.  Complaint   to   state   interests    of   parties. 

The  complaint  must  describe  the  property  with  common  cer- 
tainty, and  must  specify  the  rights,  shares,  and  interests  therein 
of  all  the  parties,  as  far  as  the  same  are  known  to  the  plaintiff. 
If  a  party,  or  the  share,  right,  or  interest  of  a  party,  is  unknown 
to  the  plaintiff;  or  if  a  share,  right,  or  interest  is  uncertain  or 
contingent;  or  if  the  ownership  of  the  inheritance  dependsupou 
an  executory  devise;  or  if  a  remainder  is  a  contingent  remainder, 
so  that  the  party  cannot  be  named;  that  fact  must  also  be  stated 
in  the  complaint. 

Id..   |  5.  subd.   1  and  2,  and  I  7,  consolidated. 

1  1543.   Title    of    parties    may    be    tried. 

The  title  or  interest  of  the  plaintiff  in  the  property,  as  stated 
hi  the  complaint,  may  be  controverted  by  the  answer.  The  title 
or  interest  of  any  defendant  in  the  property,  as  stated  in  the 
complaint,  may  also  be  controverted  by  his  answer,  or  the  answer 
of  any  other  defendant;  and  the  title  or  interest  of  any  defend- 
ant, ns  stated  in  his  answer,  may  be  controverted  by  the  answer 
of  any  other  defendant.  A  defendant,  thus  controverting  the 
title  or  interest  of  a  co-defendant,  must  comply  with  section  521 
of  this  act.  The  issues,  joined  as  prescribed  in  this  section, 
must  be  tried  and  determined  in  the  action. 

2  K.  S.  320,  ||  18  and  19  (2  Ediu.  329).  am'd.  See  ||  521  and  1204, 
ante. 

{   1544.  Issues   of   fact   triable   by   Jury. 

An  issue  of  fact  joined  in  the  action  is  triable  by  a  jury. 
Unless  the  court  directs  the  issues  to  be  stated,  as  prescribed  in 
section  970  of  this  act,  the  issues  may  be  tried  upon  the 
pleadings. 
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|  1540.  When  title  to  be  ascertained  by  the  court. 

Where  a  defendant  has  made  default  in  appearing  or  pleading, 
or  where  a  party  is  an  infant,  the  court  must  ascertain  the  rights- 
shares,  and  interests  of  the  several  parties  in  the  property,  by 
a  reference  or  otherwise,  before  interlocutory  judgment  is  ren- 
dered in  the  action. 

2  B.  S.  820,  |  22  and  part  of  |  28,  am'd.    8m  Roto  6S. 

< 

|  1540.  Interlocutory  judgment. 

The  interlocutory  judgment  must  declare  what  is  the  right, 
share,  or  interest  of  each  party  in  the  property,  as  far  as  the 
Bame  has  been  ascertained,  and  must  determine  the  rights  of  the 
parties  therein.  Where  it  is  found,  by  the  verdict,  report,  or  de- 
cision, or  where  it  appears  to  the  court,  upon  an  application  for 
judgment  in  favor  of  the  plaintiff,  that  the  property,  or  any  part 
thereof,  is  so  circumstanced  that  a  partition  thereof  cannot  be 
made  without  great  prejudice  to  the  owners,  the  interlocutory 
judgment,  except  as  otherwise  expressly  prescribed  in  this  ar- 
ticle, must  direct  that  the  property,  or  the  part  thereof  which  is 
so  circumstanced,  be  sold  at  public  auction.  Otherwise,  an  in- 
terlocutory judgment  in  favor  of  the  plaintiff,  must  direct  that 
partition  be  made  between  the  parties,  according  to  their  re- 
spective rights,  shares,  and  interests. 

flea  id.,  fi|  28,   24  and  81. 

f  1547.  Partial  partition;  when  made. 

Where  the  right,  share,  and  interest  of  a  party  has  been  as- 
certained and  determined,  and  the  rights,  shares,  or  Interests  of 
the  other  parties,  as  between  themselves,  remain  unascertained 
or  undetermined,  an  interlocutory  judgment  for  a  partition,  en- 
tered as  prescribed  in  the  last  section,  must  direct  a  partition,  as 
between  the  party  whose  share  has  been  so  determined  and  the 
other  parties  to  the  action.  Where  the  rights,  shares,  and  in- 
terests of  two  or  more  parties  have  been  thus  ascertained  and 
deten  lined,  the  interlocutory  judgment  may  also  direct  the  "par- 
tition among  them  of  a  part  of  the  property,  proportionate  to 
their  aggregate  shares.  In  either  case,  the  court  may.  from  time 
to  timt,  as  the  other  rights,  shares,  and  interests  are*  ascertained 
and  determined,  render  an  interlocutory  judgment,  directing  the 
partition,  in  like  manner,  of  the  remainder  of  the  property. 
Where  an  interlocutory  judgment  is  rendered,  in  a  case  specified 
in  this  section,  the  court  may  direct  the  action  to  be  severed,  and 
final  judgment  to  be  rendered,  with  respect  to  the  nortion  of  the 
property  set  apart  to  the  parties,  whose  rights,  shares,  and  inter- 
ests are  determined,  leaving  the  action  to  proceed  as  against  the 
other  parties,  with  respect  to  the  remainder  of  the  property;  and 
if  ne'-essary,  the  court  may  direct  that  one  of  those  parties  be 
substituted  as  plaintiff. 

L.  1847,  cb.  480,   ||  1,  2  (4  Edm.  618). 

|  1548.  Shares  may  be  set  off  In  common. 

Wher*  two  or  more  parties,  to  an  action  for  partition,  make-  it 
appear  to  the  court,  that  they  desire  to  enjoy  their  shares  in 
common-  with  each  other,  the  interlocutory  judgment  may,  in  the 
discretu  *  of  the  court,  direct  partition  to  be  so  made,  as  to  set 

374 


ft  14, 1. 1,  a.  2  FOR  PARTITION.  §§  1549-68 

off  to  them  their  shares  of  the  real  property  partitioned,  without 
partition  as  between  themselves,  to  be  held  by  them  in  common. 

L.   1847,  cfa.  430,   I  4. 

f  1548.  Appointment  of  commissioners. 

Where  the  interlocutory  judgment,  in  an  action  for  partition, 
directs  a  partition,  it  must  designate  three  reputable  and  disin- 
terested freeholders  as  commissioners,  to  make  the  partition  so 
directed. 

2  B.  8.  321,  }  25  (2  Edm.  331). 

5  1550.  Commissioners  to  be  sworn,  etc. 

Each  of  the  commissioners  must,  before  entering  upon  the  exe- 
cution of  his  duties,  subscribe  and  take  an  oath  before  an  officer 
specified  in  section  842  of  this  act,  to  the  effect  that  he  will 
faithfully,  honestly  and  impartially  discharge  the  trust  reposed  in 
him.  Each  commissioner's  oath  must  be  filed  with  the  clerk, 
before  he  enters  upon  the  execution  of  his  duties.  The  court 
may,  at  any  time,  remove  either  .of  the  commissioners.  If  either 
of  them  dies,  resigns,  neglects  oi  refuses  to  serve,  or  is  removed, 
the  court  may,  from  time  to  time,  by  order,  appoint  another  per- 
son in  his  place. 

Id.,  H  26.  27.    See  {  1608,  post. 

|  1551*  Id.  |  when  to  make  partition. 

The  commissioners  must  forthwith  proceed  to  make  partition, 
as  directed  by  the  interlocutory  judgment,  unless  it  appears  to 
them,  or  a  majority  of  them,  that  partition  thereof,  or  of  a  par- 
ticrlar  lot;  tract,  or  other  portion  thereof,  cannot  be  made,  without 
great  prejudice  to  the  owners;  in  which  case,  they  must  make  a 
written  report  of  that  fact  to  the  court. 

Id.,  I  28. 

|  15G2.  Partition  |  how  made. 

In  making  the  partition,  the  commissioners  must  divide  the 
property  into  distinct  parcels,  and  allot  the  several  parcels  thereof 
to  the  respective  parties,  quality  and  quantity  being  relatively 
considered,  according  to  the  respective  rights  and  interests  of  the 
parties,  as  fixed  by  the  interlocutory  judgment.  They  must  desig- 
nate the  several  parcels  by  posts,  stones,  or  other  permanent 
monuments.    They  may  employ  a  surveyor,  with  the  necessary 

assistants,  to  aid  them  in  so  doing, 
id..  |  29. 

|  1688.  Pro-vision  where  there  is  a  particular  estate. 

Where  a  party  has  a  right  of  dower  in  the  property,  or  a 
part  thereof,  which  has  not  been  admeasured,  or  had  an  estate 
by  the  curtesy,  for  life  or  for  years,  In  an  undivided  share  of  the 
property,  the  commissioners  may  allot  to  that  party  his  or  her 
share  of  the  property,  without  reference  to  the  duration  of  the 
estate.  And  they  may  make  partition  of  the  share  so  allotted  to 
that  party,  among  the  parties,  who  are  entitled  to  the  remainder 
or  reversion  thereof,  to  be  enjoyed  by  them  upon  the  determina- 
tion of  the  particular  estate,  where,  in  the  opinion  of  the  coor 
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miasioners,  such  a  partition  can  be  made  without  prejudioe  to 
the  rights  of  the  parties. 

L.   1847,    ch.   430,    |  5    (4   Edm.   614),   am'd. 

S  1554.  Report  of  commissioners. 

AH  the  commissioners  must  meet  together  in  the  performance 
of  any  of  their  duties;  but  the  acts  of  a  majority  so  met  are 
valid.  They,  or  a  majority  of  them,  must  make  a  full  report  of 
their  proceedings,  under  their  hands,  specifying  therein  the  man- 
ner in  which  they  have  discharged  their  trust,  describing  the  prop- 
erty divided,  and  the  share  or  interest  in  a  share,  allotted  to 
each  party,  witk  the  quantity,  courses,  and  distances,  or  other 
particular  description  of  each  share,  and  a  description  of  the 
posts,  stones,  or  other  monuments;  and  specifying  the  items 
of  their  charges.  Their  report  must  be  acknowledged  or  proved, 
and  certified,  in  like  manner  as  a  deed  to  be  recorded,  and  must 
be  filed  in  the  office  of  the  clerk. 

2  B.    S.  822,    }§  30,   81,   83  (2  Edm.   831). 

|  1555.  Fees  anil  expenses. 

The  fees  and  expenses  of  the  commissioners,  including  the  ex- 
pense of  a  survey,  when  it  is  made,  must  be  taxed  under  the  direc- 
tion of  the  court;  and  the  amount  thereof  must  be  paid  by  the 
plamtiC,  and  allowed  as  part  of  his  costs. 

Id.,  S  82;  Smith  t.  Broadstreet,  5  Cow.  218. 

|  1556.  Confirming?  or  setting  aside  report. 

The  court  must  confirm  or  set  aside  the  report,  and  may,  if 
necessary,  appoint  new  commissioners,  who  must  proceed  as 
directed  in  this  article.  , 

Id.,    Jj  84,  am'd. 

|  1557.  Final  judgment  on  report}  effect  thereof. 

Upon  the  confirmation,  by  the  court,  of  the  report  of  the  com- 
missioners making  partition,  final  judgment,  that  the  partition  be 
firm  and  effectual  forever,  must  be  rendered,  which  is  binding 
and  conclusive  upon  the  following  persons: 

1.  The  piaintiff;  each  defendant  upon  whom  the  summons  was 
aerved,  either  personally,  or  without  the  State,  or  by  publication, 
pursuant  to  an  order  obtained  for  that  purpose,  as  prescribed  in 
chapter  fifth  of  this  act;  and  the  legal  representative's  of  each 
party,  specified  in  this  subdivision.  So  much  of  section  445  of  this 
act,  as  requires  the  court  to  allow  a  defendant  to  defend  an  ac- 
tion, after  final  judgment,  does  not  apply  to  an  action  for  par- 
tition. 

2.  Each  person  claiming  from,  through,  or  under  such  a  party, 
by  title  accruing  after  the  filing  of  the  judgment-roll,  or  after 
the  filing,  in  the  proper  county  clerk's  office,  of  a  notice  of  the 
pendency  of  the  action,  as  prescribed  in  article  ninth  of  this  title. 

3.  Each  person,  not  in  being  when  the  interlocutory  judgment 
is  rendered,  who,  by  the  happening  of  any  contingency,  becomes 
afterwards  entitled  to  a  beneficial  interest  attaching  to,  or  an 
estate  or  interest  in.  a  portion  of  the  property;  the  person  first 
entitled  to  which,  or  other  virtual  representative  whereof,  was  a 
party  specified  in  the  first  subdivision  of  this  section. 

But  this  section  does  not  apply  to  a  party,  whose  right  and 
interest  are  expressly  reserved  and  left  unaffected,  as  prescribed 
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in  section  1539  of  this  act,  or  to  a  person  claiming  from,  through, 
or  under  such  a  party.  , 
2  R.  S.  322,  f  85,  am'd.     See  |  446,  ante,  and  |  136,  Co.  Proc. 

|  1668.  Jndajment  mnst  direct  delivery  of  poi»e»don. , 

The  final  judgment  must  also  direct  that  each  of  the  parties, 
who  is  entitled  to  possession  of  a  distinct  parcel  allotted  to  him, 
be  let  into  the  possession  thereof,  either  immediately,  or  after  the 
determination  of  the  particular  estate,  as  the  case  requires. 

See  |  1676,  poet. 


|   1550.     Costs;     how    awarded.       Id.)     against    nnkno' 
parties. 

The  final  judgment  for  the  partition  of  the  property,  must  also 
award,  that  each  defendant  pay  to  the  plaintiff  his  proportion  of 
the  plaintiffs  costs,  including  the  extra  allowance.  The  sum  to 
be  paid  by  each  aiust  be  fixed  by  the  court,  according  to  the  re- 
spectivo  rights  of  the  parties,  and  specified  in  the  judgment.  If  a 
defendant  is  unknown,  his  proportion  of  the  costs  must  be  fixed 
and  speciiied  in  like  manner.  An  execution  against  an  unknown 
defendant  may  be  issned  to  collect  the  costs  awarded  against  him, 
as  if  he  was  named  in  the  judgment;  and  Ms  right,  share,  or 
interest  in  the  property  may  be  sold  by  virtue  thereof,  as  if  he 
was  named  in  the  execution. 
2  R.  S.t  |  72,  am'd.' 

|  1560.  Sale   of  property)  when  directed. 

If  the  commissioners,  or  a  majority  of  them,  report  that  the 
property,  or  a  particular  lot,  tract,  or  other  portion  thereof,  is  so 
circumstanced,  that  a  partition  thereof  cannot  be  made,  without 
great  prejudice  to  the  owners  thereof,  the  court,  if  it  is  satisfied 
that  the  report  is  just  and  correct,  may  thereupon,  except  as  other- 
wise expressly  prescribed  in  this  article,  modify  the  interlocutory 
judgment,  or  render  a  supplemental  interlocutory  judgment,  re- 
citing the  facts,  and  directing  that  the  property,  or  the  distinct 
parcel  thereof  so  circumstanced,  be  sold  by  a  referee,  designated 
In  the  judgment,  or  by  the  sheriff. 

Id.,  If  87  and  81.    See  Rules  71  and  72. 

|  1561.  Reference  to  Inquire  as  to  creditor*. 

Before  an  interlocutory  judgment  for  the  sale  of  real  property 
is  rendered,  in  an  action  for  partition,  the  court  must,  either 
with  or  without  application  by  a  party,  direct  a  reference,  to 
ascertain  whether  there  is  any  creditor,  not  a  party,  who  has  a 
lien  on  the  undivided  share  or  interest  of  any  party.  But  the 
court  may  direct  or  dispense  with  such  a  reference,  in  its  dis- 
cretion, where  a  party  produces  a  search,  certified  by  the  clerk,  or 
by  the  clerk  and  register,  as  the  case  requires,  of  the  county 
where  the  property  is  situated;  and  it  appears  therefrom,  and  by 
the  affidavits,  if  any,  produced  therewith,  that  there  is  no  such 
outstanding  lien. 

Id..  |  42,  aa  am'd,  L.  1830,  eta.  320,  $  42. 

|  1568.  [Am'd,  1887.1    Duty  of  referee. 

Where  a  reference  is  directed,  as  prescribed  in  the  last  section, 
the  referee  must  cause  a  notice  to  be  published,  once  in  each 
week  for  six  successive  weeks,  in  such  newspaper  published  in 
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the  county  wherein  the  place  of  trial  is  designated,  as  shall  be 
designated  by  the  court  directing  said  reference,  and  also  in  a 
newspaper  published  in  each  county  wherein  the  property  is 
situated,  requiring  each  person,  not  a  party  to  the  action,  who, 
at  the  date  of  the  order,  had  a  lien  upon  any  undivided  share  or 
interest  in  the  property,  to  appear  before  the  referee,  at  a  speci- 
fied place,  and  on  or  before  a  specified  day.  to  prove  his  lien,  and 
the  true  amount  due  or  to  become  due  to  aim  by  reason  thereof. 
The  referee  must  report  to  the  court,  with  all  convenient  speed, 
the  name  of  each  creditor,  whose  lien  is  satisfactorily  proved  be- 
fore him,  the  nature  and  extent  of  the  lien,  the  date  thereof,  and 
the  amount  due  or  to  become  due  thereupon. 

2  K.  8.,  I  43;  L.  1887,  ch.  086.     See  |  1578. 

|  1563.  Money  to  be  paid  into  court. 

If  it  appears  by  the  pleadings,  or  by  the  evidence  in  the  action, 
or  by  the  report,  that  there  was,  at  the  date  of  the  order,  any 
existing  lien  upon  the  share  or  interest  of  a  party  in  the  property, 
the  interlocutory  judgment,*  directing  the  sale,  must  also  direct 
the  officer  making  it  to  pay  into  court  the  portion  of  the  money, 
arising  from  the  sale  of  the  share  or  interest  of  that  party,  after 
deducting  the  portion  of  the  costs  and  expenses  for  which  it  is 
liable.  . 
id.,  fi  44. 

k 

§   1504.  Application  for  money. 

Where  money  is  paid  into  court,  in  a  case  specified  in  the  last 
section,  the  party  may  apply  to  the  court  for  an  order  directing 
that  the  money,  or  such  part  thereof  as  he  claims,  be  paid  to 
him.  Upon  such  an  application,  he  must  produce  the  following 
papers :  ' 

1.  An  affidavit,  made  by  himself,  or,  if  a  sufficient  excuse  is 
shown,  by  his  agent  cr  attorney,  stating  the  true  amount  actually 
due  on  each  incumbrance,  and  the  name  and  residence  of  the 
owner  of  the  incumbrance,  as  far  as  they  are  known,  or  can  be 
ascertained  with  due  diligence. 

2.  An  affidavit,  showing  service  of  a  notice  of  the  application 
upon  each  owner  of  an  incumbrance.  Service  of  the  notice, 
within  the  State,  must  be  personal,  or  by  leaving  it  at  the  own- 
er's residence,  with  some  person  of  suitable  age  and  discretion,  at 
least  fourteen  days  previous  to  the  application.  Service,  without 
the  State,  if  personal,  must  be  made  at  least  twenty  days  pre- 
vious to  the  application.  If  the  owner  of  the  incumbrance  resides 
without  the  State,  and  the  place  of  his  abode  cannot  be  ascer- 
tained, with  reasonable  diligence,  notice  may  be  served  upon  him 
by  publishing  it  In  the  newspaper  printed  at  Albany,  in  which 
legal  notices  are  required  to  be  published,  once  in  each  week  for 
the  four  weeks  immediately  preceding  the  application. 

Upon  the  application,  the  court  must  make  such  an  order  as 
justice  requires. 
Id.,  5|  45  and  46.    See,  also,  §3  823  and  1015,  ante. 

$  1505.  Payment  of  Incumbrance*. 

When  the  whole  amount  of  the  unsatisfied  Hens  upon  an  undi- 
vided share,  which  were  existing  at  the  date  of  the  order  of  ref- 
erence, has  been  ascertained,  the  court  must  order  the  portion  of 
the  money  so  paid  into  court,  on  account  of  that  share,  to  be  dis- 
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tributed  among  the  creditors  haying  the  liens,  according  to  the 
priority  of  each  of  them.  Where  the  incumbrancer  is  not  a  party 
to  the  action,  the  clerk  or  other  oflicer,  by  whom  a  lien  is  paid 
off,  must  procure  satisfaction  thereof  to  be  acknowledged  or 
proved,  ns  required  by  law,  and  must  cause  the  incumbrance^  to 
be  duly  Fatisfied  or  cancelled  of  record.  The  expense  of  so  doing 
mast  be  paid  out  of  the  portion  of  the  money  in  court,  belonging 
to  the  party,  by  whom  the  incumbrance  was  payable. 
2  R.  8.,  ff  47  and  48.    See  §  1678,  post. 

|  1560-  Other  parties  not  to  be  delayed. 

The  proceedings  to  ascertain  and  settle  the  liens  upon  an  undi- 
vided share,  as  prescribed  in  the  last  three  sections,  shall  not 
affect  any  other  party  to'  the  action,  or  delay  the  paying  over  or 
investing  of  money,  to  or  for  the  benefit  of  any  other  party,  upon 
whose  share  or  interest  in  the  property  there  does  not  appear  to 
be  any  existing  lien. 

id.,  S  4*. 

|  1567.  Sale  of  dower  Interest. 

Where  a  party  has  an  existing  right  of  dower  In  the  entire 
property  directed  to  be  sold,  at  the  time  when  an  interlocutory 
judgment  for  a  sale  is  rendered  in  an  action  for  partition,  the 
court  must  consider  and  determine  whether  the  interests  of  all 
the  parties  require,  that  the  right  of  dower  should  be  excepted 
from  the  sale,  or  that  it  should  be  sold. 

Id..  $  CO,  am'd.    See  8  1533,  ante. 

§  1568.  Purchaser  to  hold  the  property  free  therefrom. 

If  a  sale  of  the  property,  including  the  right  of  dower,  is 
directed,  the  interest  of  the  party  entitled  to  the  right  of  dower 
shall  pass  thereby;  and  the  purchaser,  his  heirs  and  assigns,  shall 
hold  the  property  free  and  discharged  from  any  claim,  by  virtue 
of  that  right.  In  that  case,  the  dowress  is  entitled  to  receive, 
from  the  proceeds  of  the  sale  of  the  whole  property,  a  gross  sum, 
in  satisfaction  of  her  right  of  dower,  or  to  have  one-third  of  those 
proceeds  paid  into  court,  for  the  purpose  of  being  invested  for  her 
benefit,  as  prescribed  in  the  next  section  with  respect  to  the 
dowress  of  an  undivided  share. 

Id.,    6  51,   am'd. 

|  1569.  [Am'd.  1913.]  Groaa  i«m  to  be  paid  to  or  Invested 
for  tenant  In  dower,  etc. 

A  party  to  an  action  for  partition,  who  has  a  right  of  dower,  or 
is  a  tenant  for  life  or  for  years,  in  or  of  an  undivided  share  of  the 
property  sold,  is  entitled  to  receive,  from  the  proceeds  of  the 
sale,  a  gross  sum,  to  be  fixed  according  to  the  principles  of  law 
applicable  to  annuities,  in  satisfaction  of  his  or  her  estate  or 
interest.  The  written  consent  of  the  party  to  receive  such  a 
gross  sum.  acknowledged  or  proved,  and  certified,  in  like  manner 
as  a  deed  to  be  recorded,  must  be  filed,  at  the  time  of,  or  before, 
the  filing  of  the  report  of  sale;  otherwise  the  court  must  direct 
that,  out  of  the  proceeds  of  the  sale,  which  belong  to  the  un- 
divided sh*re  to  which  the  estate  or  interest  attaches,  one-third, 
is  case  of  a  dowress,  and  in  any  other  case  arising  under  this 
section,  the  entire  proceeds,  or  such  a  proportion  thereof  as  fairly 
represents  the  interest  of  the  holder  of  the  particular  estate,  be 
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paid  into  court,  for  the  purpose  of  being  invested  for  his  or  her 
benefit.  If  it  shall  appear  to  the  court  that  the  tenant  for  life 
or  for  years,  or  the  widow,  is  an  infant,  lunatic  or  otherwise 
incompetent,  and  that  a  general  guardian  or  committee  has  been 
duly  appointed,  upon  proof  that  it  will  be  for  the  best  interest 
and  advantage  of  the  estate  of  such  infant  or  lunatic  or  in- 
competent person,  the  court  may  authorize  and  direct  such 
guardian  or  committee,  in  the  name  of  such  infant,  lunatic  or 
incompetent  person,  having  such  estate  for  life,  or  years  or 
dower  right,  to  execute  an  instrument  under  seal,  acknowledged 
or  proved  and  certified  in  like  manner  as  a  deed  to  be  recorded, 
whereby  such  guardian  or  committee  shall  consent  to  accept  in 
lieu  of  such  estate  or  dower,  a  sum,  -to  be  ascertained  by  the 
court  as  above  provided,  according  to  the  principles  applicable 
to  life  annuities;  and  upon  presentation  of  such  an  instrument 
to  the  court,  the  value  of  the  estate  for  life  or  for  years  or  dower 
so  ascertained  by  it  shall  be  paid  to  such  guardian  or  com- 
mittee. Such  instrument  shall  have  the  same  force  and  effect 
as  a  deed  or  instrument  executed  and  acknowledged  by  a  com- 
petent person  or  a  person  of  full  age. 

2  R.  S.,  H  52,  53,  and  54,  am'd.  See  2  T.  ft  C.  483;  also,  f  1579,  post; 
am'd  by  L.   1913,   cb.   450.    In  effect  Sept.   1,   1913. 

S  1570.  [Am'd,  1882.]  Interests  of  owners  of  future  estates 
to  be  protected. 

Where  it  appears,  that  a  paHy  to  the  action  has  an  inchoate 
right  of  dower,  or  any  other  future  right  or  estate,  vested  or 
contingent,  or  that  any  person  or  persons  not  in  being  who  may 
by  any  contingency  become  entitled  to  any  interest  or  estate,  in 
the  property  sold,  the  court  must  fix  the  proportional  value  of  the 
right  or  estate,  according  to  the  principles  of  law  applicable  to 
annuities  and  survivorships,  or  set  aside  so  much  of  the  proceeds 
of  sale  to  which  the  contingency  attaches,  and  must  direct  that 
proportion  of  the  proceeds  of  the  sale  to  be  invested,  secured  or 
paid  over,  in  such  a  manner  as  it  deems  calculated  to  protect  the 
rights  and  interests  of  the  parties. 

L.  1840,  ch.  177,  |  1  (4  Bdm.  511),  am'd;  I*.  1892,  cb.  581. 

{  1571.  Married  woman  may  release  her  interest. 

A  married  woman  may  release  to  her  husband  her  inchoate 
right  of  dower,  in  the  property  directed  to  be  sold,  by  a  written 
instrument,  duly  acknowledged  by  her  and  certified,  as  required 
by  law  with  respect  to  the  acknowledgment  or  a  conveyance  tc. 
bar  her  dower;  which  must  be  filed  with  the  clerk.  There- 
upon, the  share  of  the  proceeds  of  the  sale,  arising  from  her 
contingent  interest,  must  be  paid  to  her  husband. 

id.,  s  2. 

|  1572.  Unknown  owners. 

If  a  person,  entitled  to  an  estate  or  interest  in  the  propert.r 
sold,  is  made  a  party  as  an  unknown  defendant,  the  court  muse 

Erovide  for  the  protection  of  his  rights,  as  far  as  may  be,  as  if 
e  was  known  and  had  appeared. 
2  B.  8.  326,  f  55  (2  Edm.  336).    See,  also,  ||  1541  and  1557,  rabd.  1,  ante. 

880 


e.  14, 1. 1,  a.  2  FOR  PARTITION.  §§  1573-78 

§  1573.  Sale |  term*  of  credit  thereupon. 

The  court  must,  in  the  interlocutory  judgment  for  a  sale,  direct 
the  terms  of  credit  which  may  be  allowed  for  any  portion  of  the 
purchase-money,  of  which  it  thinks  proper  to  direct  the  invest- 
ment, and  for  any  portion  of  the  purchase-money,  which  is  re- 
quired to  be  invested  for  the  benefit  of  a  person,  as  prescribed 
in  this  article. 

Id.,  |  38. 

|  1574.  Credit;  how  secured. 

The  portion  of  the  purchase-money,  for  which  credit  is  so  al- 
lowed, must  always  be  secured  at  interest,  by  a  mortgage  upon 
the  property  sold,  with  a  bond  of  the  purchaser;  and  by  such 
additional  security,  if  any,  as  the  court  prescribes. 

Id.,  |  39. 

|  1575.  Separate  securities. 

The  officer  making  the  sale  may  take  separate  mortgages  and 
other  securities  in  the  name  of  the  county  treasurer  of  the  county 
in  which  the  property  is  situated,  for  such  convenient  portions 
of  the  purchase-money,  as  are  directed  by  the  court  to  be  in- 
rested;  and  in  the  name  of  the  owner,  for  the  share  of  any 
known  owner  of  full  age,  who  desires  to  have  it  invested. 

2R.  S.  326,  f  40,  am'd.     See  f  745,  ante. 

|  1570.  Report  of  sale. 

Immediately  after  completing  the  sale,  the  officer  making  it 
must  file  with  the  clerk  his  report  thereof  under  oath,  containing 
a  description  of  each  parcel  sold,  the  name  of  the  purchaser 
thereof,  and  the  price  at  which  it  was  sold. 

Id.,  f  BO. 

|  1577.  Final  Judgment;  effect  thereof. 

If  the  sale  is  confirmed  by  the  court,  a  final  judgment  must  be 
entered,  confirming  it  accordingly;  directing  the  officer  making 
it  to  execute  the  proper  conveyances,  and  take  the  proper  securi- 
ties pursuant  to  the  sale;  aud  also  directing  concerning  the  ap- 
Elication  of  the  proceeds  of  the  sale.  Such  a  final  judgment  is 
inding  and  conclusive  upon  the  same  persons,  upon  whom  a 
final  judgment  for  partition  is  made  binding  and  conclusive  by 
section  1557  of  this  act;  and  it  effectually  bars  each  of  those  per- 
sons, who  is  not  a  purchaser  at  the  sale,  from  all  right,  title  and 
interest  in  the  property  sold. 

Id.,  ff  60,  61a  and  01b,  am'd.     See  |  1557,  ante. 

|  1578.  [Am'd,  1883.]  Id.;  effect  thereof  upon  incum~ 
brancera. 

Such  a  final  judgment  is  also  a  bar  against  each  person,  not  a 
party,  who  has,  at  the  time  when  it  is  rendered,  a  general  lien 
by  judgment  or  decree  on  the  undivided  share  or  interest  of  a 
party,  if  notice  was  given  to  appear  before  the  referee,  and  make 
proof  of  liens,  as  prescribed  in  section  1562  of  this  act,  and  also 
against  each  person  made  a  party,  who  then  has  a  specific  lien 
on  any  such  undivided  share  or  interest;  but  a  person  having 
any  such  specific  lien  appearing  of  record  at  the  time  of  the  fil- 
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ing  of  the  notice  of  the  pendency  of  the  action,  who  is  not  made 
a  party,  is  not  affected  by  such  judgment. 

Id.,  |  61b;  L.  1830,  ch.  320,  I  45.     See  81  1501  and  1562,  ante. 

f  1579.  Coat*  and  expenses )  how  paid. 

Where  final  judgment,  confirming  a  sale,  is  rendered,  the  costs 
of  each  party  to  the  action,  and  the  expenses  of  the  sale,  includ- 
ing the  officer's  fees,  must  be  deducted  from  the  proceeds  of  the 
sale',  and  each  party's  costs  must  be  paid  to  his  attorney.  But 
the  court  may,  in  its  discretion,  direct  that  the  costs  and  expenses 
any  trial,  reference,  or  other  proceeding  in  the  action,  be  paid 
out  of  the  share  of  any  party  in  the  proceeds,  or  may  render 
judgment  against  anv  party  therefor.  Where  a  proportion  of  the 
proceeds  is  to  be  paid  to,  or  invested  for  the  benefit  of  any  per- 
son, as  prescribed  in  any  provision  of  this  article,  the  amount 
thereof  must  be  determined  by  the  residue  of  the  entire  pro- 
ceeds, remaining  after  deducting  the  costs  and  expenses  charge- 
able against  them. 

Id..  ||  62  and  72,  axn'd. 

I  1880.  [Am'd,  1808.]  Distribution  of  proceeds  J  duties  of 
ofbeer  malting;  sale. 

The  proceeds  of  a  sale,  after  deducting  therefrom  the  costs 
and  expenses  chargeable  against  them,  must  be  immediately 
awarded  to  the  parties  whose  rights  and  interests  have  been 
sold,  in  proportion  thereto.  The  sum  chargeable  upon  any  share 
to  satisfy  a  lien  thereon,  must  be  paid  to  the  creditor,  or  re- 
tained, subject  to  the  order  of  the  court;  and  the  remainder, 
except  as  otherwise  prescribed  in  this  article,  must  be  paid  by 
the  officer  making  the  -sale,  to  the  party  owning  the  share,  or  his 
legal  representatives  or  into  court  for  his  use.  Within  sixty 
days  after  the  entry  of  final  judgment,  unless  such  time  be  ex- 
tended by  an  order  of  the  court  entered  in  the  office  of  the  clerk 
within  said  sixty  days,  the  officer  making  the  sale  must  file  with 
the  clerk  his  report  under  oath  of  the  disposition  of  the  pro- 
ceeds of  the  sale,  accompanied  by  the  vouchers  of  the  persona 
to  whom   payments  were  ordered  to  the  made. 

5  R.  8.  326,  I  63.     Am'd,  L.  1003,  ch.  294.     In  effect  Sept.  1,  1908. 

f  1581.  [Am'd,  1882,  1897.]     Snares  of  infants. 

Where  a  party  entitled  to  receive  a  portion  of  the  proceeds  is 
an  infant,  the  court  may  direct  it  to  be  invested  in  permanent 
securities  in  the  name  and  for  the  benefit  of  the  infant,  or  it  may 
direct  it  to  be  paid  over  to  the  general  guardian  of  the  said  in- 
fant when  the  guardian  shall  have  executed  to  such  infant  a 
bond  with  two  sureties  which  shall  be  approved  by  the  court; 
or,  if  any  of  the  moneys  arising  from  the  proceeds  of  such  sale 
shall  have  been  paid  to  the  county  treasurer,  and  on  due  proof 
that  such  money  nas  remained  uninvested  in  permanent  securities 
for  the  space  of  three  months,  may  direct  the  same  to  be  paid 
to  the  general  guardian  of  such  infant  upon  his  giving  an  under- 
taking in  an  amount  and  with  securities  satisfactory  to  the 
court  for  the  faithful  execution  of  his  trust;  In  the  case  of  an 
infant  residing  without  the  state,  and  having  in  the  state  or 
country  where  he  or  she  resides  a  general  guardian  or  person 
duly  appointed  under  the  laws  of  such  state  or  country,  to  the 
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control  and  entitled,  by  the  laws  of  such  state  or  country,  to  the 
custody  of  the  money  of  such  infant,  the  court,  upon  satisfactory 
proof  of  such  facts  and  of  the  sufficiency  of  the  bond  or  security 
given  by  Such  general  guardian  or  person  in  such  state  oi 
country  by  the  certificate  of  a  judge  of  a  court  of  record  of  such 
state  or  country,  or  otherwise,  may  direct  that  the  portion  of 
such  infant  arising  upon  such  sale  shall  be  paid  over  to  such 
general  guardian  or  person. 

L.  1892,  cb.  658;  L.  1807,  cb.  602.  In  effect  Sept.  1,  1897. 

|     1682.     [Am'd,    1888.]       Id.|     of    unknown     and    absent 

owners. 

Where  a  person  has  been  made  a  defendant  as  an  unknown 
person,  or  where  the  name  of  a  defendant  is  unknown,  or  where 
the  summons  has  been  served  upon  a  defendant  without  the 
state,  or  by  publication,  and  he  has  not  appeared  in  the  action, 
the  court  must  direct  his  portion  to  be  invested  in  permanent  se- 
curities, at  interest,  for  his  benefit,  until  claimed  by  him  or  his 
legal  representatives,  but  after  the  lapse  of  twenty-five  years 
from  the  time  of  the  payment  into  court,  or  to  the  treasurer  of 
any  county,  of  any  portion  of  the  proceeds  of  the  sale  of  real 
property,  for  unknown  heirs,  heretofore  or  hereafter  to  be  made 
in  any  action  of  partition,  without  any  claim  therefor  having 
been  made  by  any  person  entitled  thereto,  and  upon  there  being 
made  and  presented  to  the  court,  at  a  special  term  thereof,  proof, 
by  petition  or  otherwise,  showing  to  the  satisfaction  of  the  court 
that  due  inquiry  for  such  unknown  heirs,  or  their  representatives, 
has  been  made  and  that  they  cannot  be  found,  and  that  no  claim 
has  been  made  for  such  portion  of  said  proceeds  by  any  person 
entitled  thereto,  proceedings  shall  thereupon  be  taken  in  said 
court,  and  an  investigation  had  therein  as  to  the  heirship,  death 
or  whereabouts  of  such  unknown  heirs  or  their  representatives, 
and  as  to  the  known  heirs  of  the  ancestor  of  such  unknown  heirs, 
the  next  of  kin,  representatives  and  distributees  of  such  known 
heirs,  and  as  to  all  persons  interested  in  such  proceeds,  and 
their  respective  interests  therein,  and  the  said  court  shall,  by 
an  order  made  in  the  action,  direct  that  a  notice  entitled  in  the 
action  and  signed  by  the  petitioner,  or  his  attorney,  and  directed 
to  such  unknown  heirs  or  their  representatives,  and  to  known 
heirs,  their  next  of  kin,  representatives  or  distributees,  and  all 
persons  interested  in  such  proceeds,  be  served  upon  them  by  the 
publication  thereof,  the  same  to  be  published  once  in  each  week 
for  six  successive  weeks  in  a  newspaper  published  in  the  county 
where  the  action  was  brought,  and  in  such  other  newspapers  as 
the  court  may  direct,  ordering  and  requiring  such  unknown  heirs, 
or  their  representatives,  and  all  known  heirs,  their  next  of  kin, 
or  representatives,  and  all  persons  interested  in  such  proceeds, 
and  each  of  them  to  be  and  appear  in  said  court  at  a  special 
term  thereof,  at  a  time  and  place  to  be  specified  in  said  order 
and  notice,  and  at  least  six  weeks  from  the  date  of  the  first 
publication  of  such  notice,  to  then  and  there  establish  their  heir- 
ship and  identity,  kinship  and  interest,  and  submk  any  proof, 
as  to  such  unknown  heirs,  or  their  representatives,  and  the 
known  heirs,  their  next  of  kin,  representatives  or  distributees, 
and  all  persons  interested  and  their  interest  in  such  proceeds, 
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they  may  desire,  and  that  in  case  of  their  default  in  so  doing, 
that  the  said  proceeds  will  be  distributed  and  paid  over  to  the 
known   heirs  of  the  ancestor  from  whom  such  unknown   heirs 
derived  title  thereto,  and  to  their  heirs,  next  of  kin,  representa- 
tives, distributees  and  assigns,  and  that  they  and  each  of  them 
shall  thereafter  be  forever   barred  of  and  from   all  and   every 
cause   or   causes   of   action   for   such    proceeds,   or   on   account 
thereof,  or  growing  out  of  the  distribution  thereof,  and  of  and 
from  all  right,  title,  claim  and  interest  in  and  to  such  proceeds, 
and  shall  be  deemed  to  have  surrendered  all  right,   claim   and 
interest  in   and   to  such   proceeds.     The  order  must  contain   a 
direction  that  a  copy  of  the  notice  must  be  served  on  each  of 
the  persons  named  in  the  order,  if  within  the  state,  in  the  man- 
ner prescribed  for  the  service  of  a  summons  on  a  defendant  in 
an  action  in  the  supreme  court,  at  least  twenty  days  before  the 
time  specified  in  the  notice.     The  publication  of  such  notice,  as 
required  by  said  order,  is  hereby  made  and  shall  be  deemed  and 
taken  for  all  purposes  to  be  due  and  complete  service  upon  each 
and  every  of  such  unknown  heirs  or  their  representatives,  and 
the  known  heirs,  their  next  of  kin,  and  representatives,  and  all 
persons  interested  in  such  proceeds,   of  due  notice  of  the  pro- 
ceedings to  distribute  and  pay  out  such  proceeds,  and  shall  be 
conclusive  upon  each  and  all  of  them.     Proof  of  such  personal 
service  may  be  made  by  the  affidavit  of  the  person  making  the 
same,  and  proof  of  the  publication  of  such  notice  may  be  made 
by  affidavit  of  the  publisher  of  such  paper  or  papers.     At  the 
time  and  place  specified  in  the  said  order  and  notice,  such  un- 
known heirs  or  their  representatives,  and  all  known  heirs,  their 
next   of   kin,   representatives   or   distributees,   devisees,   and   all 
persons   interested   in   such   proceeds,   shall   appear  in  court,    in 
person  or  by  attorney,  and  make  proof  establishing  their  heir- 
ship  and   identity,   kinship   and   interest  in   such   proceeds,   and 
upon  proof  being  made  to  the  satisfaction  of  the  court  of  the 
heirship  and  identity  of  the  unknown  heirs,  the  proceeding  for 
distribution  shall  be  dismissed.     And  if  such  unknown  heirs  or 
their  representatives,  do  not  so  appear  in  court  at  the  time  and 
place  specified  in  such  notice  and  order,  to  establish  their  heir- 
ship and  identity,   kinship  or  interest,  they   and  each  of  them, 
and  every  person  claiming  under  or  through  them,  shall  there- 
after  be   forever   barred   of   and   from   all   and   every   cause   or 
causes  of  action   for   such  proceeds,   or  on  account  thereof,   or 
growing  out   of  the  distribution  of  such   proceeds,  and  of  and 
from  all  right,  title,  claim  and  interest  in  and  to  such  proceeds, 
and  shall  be  deemed  to  have  surrendered  all  right,  claim  and  in- 
terest in   and  to  such  proceeds.     And  upon  proofs   being  made 
of  such  publication,  and  showing  to  the  satisfaction  of  the  court 
that  such   unknown   heirs   or   their   representatives  can   not   be 
found,  or  are  dead,  the  said  court  shall  have  power  to  decree 
accordingly,  and  to  decree  that  the  share  or  interest  of  such  un- 
known heirs  in  such  real  property  was  vested,  at  the  time  of 
such  sale,  in  the  known  heirs  of  the  ancestor  from  whom  such 
unknown  heirs  derived  title  thereto,  and  to  decree  that  the  un- 
claimed portion  of  such  proceeds  was  vested  at  the  time  of  such 
payment  in  such  known  heirs,  and  that  such  heirs,  their  heirs, 
next  of  kin,  representatives,  distributees,  devisees  and  assigns, 
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are  entitled  thereto;  and  the  said  court  shall  make  an  order  in 
such  action,  directing  the  payment  to  them,  or  their  assigns,  of 
the  respective  shares  or  portions  of,  or  interest  in  such  proceeds 
to  which  they  are  entitled;  and  which  order  shall  be  entered  in 
the  office  of  the  clerk  of  the  county  where  the  original  action 
was  brought,  and  after  having  been  bo  entered  for  three  months, 
shall  be  conclusive  evidence  of  the  regularity  of  the  proceedings 
upon  which  it  is  based,  and  of  all  the  facts  set  forth  therein; 
and,  upon  serving  upon  the  county  treasurer  a  certified  copy  of 
such  order,  the  treasurer  shall  so  pay  over  and  distribute  such 
proceeds,  after  deducting  his  lawful  commissions,  and  shall  there- 
upon be  exempt  from  all  liability  on  account  thereof;  and  if  any 
such  proceeds  shall  have  been  paid  over  by  any  county  treasurer 
to  the  treasurer  of  the  state  of  New  York,  under  the  provisions 
of  section  seven  hundred  and  fifty-three  of  this  act,  due  notice 
of  said  applications  and  proceedings  shall  be  given  to  the  comp- 
troller of  the  state  of  New  York,  and  the  said  proceeds  shall  be 
paid  out  by  the  treasurer  of  the  state  of  New  York,  as  pro- 
vided by  section  seven  hundred  and  fifty-one  and  seven  hundred 
and  fifty-three  of  this  act,  and  upon  such  payment  he  shall  there- 
upon be  exempt  from  all  liability  on  account  thereof. 

U   1893.  Ch.  203. 

|   1683.  Id.}  of  tenant*  of  particular  estates. 

Where  a  portion  of  the  proceeds  representing  an  undivided 
share  or  interest,  is  invested  for  the  benefit  of  a  tenant  for  life, 
or  for  years,  or  of  a  widow,  as  prescribed  in  the  foregoing  pro- 
visions of  this  article,  the  court  must  cause  it  to  be  invested  in 
permanent  securities,  at  interest,  and  the  interest  to  be  paid, 
from  time  to  time  as  it  accrues,  to  the  person  for  whose  benefit 
it  is  invested,  while  his  or  her  right  continues. 

2  R.  8.  326,  S  66,  am'd.    See  S  1569,  ante. 

S  1584.  Conrt  may  require  security  to  refund. 

The  court  may,  in  its  discretion,  require  any  person,  before  he 
receives  his  portion  of  the  proceeds  of  the  sale,  to  give  such 
security  as  it  directs,  to  the  people,  or  to  such  parties  or  other 
persons,  as  it  prescribes,  to  refund  the  same,  or  a  portion  thereof, 
with  interest,  if  it  thereafter  appears  that  he  was  not  entitled 
thereto. 

Id.,  |  67,  am'd. 

|  1585.  Security  to  be  taken  in  name  of  county  treasurer. 
A  security  taken  under  any  proviwion  of  this  article,  except 
as  otherwise  specially  prescribed  therein,  must  be  taken  in  the 
name  and  official  title  of  the  county  treasurer  of  the  county  in 
which  the  property  sold  is  situated.  He,  and  his  successors  in 
office,  must  hold  the  same  for  the  use  and  benefit  of  the  persons 
interested,  subject  to  the  order  of  the  court. 

Id.,  f  68.  am'd  by  L.  1848,  ch.  277,  I  1   (4  Edm.  593).    See  |  745,  ante. 

S   1586.   Action  thereupon. 

The  court  may  in  its  discretion,  and  upon  such  terms  and  con- 
ditions  as   justice   requires,    make   an   order,    allowing   a   person 
interested  in  a  security  specified  in  the  last  section,  to  maintain 
an  action  thereupon  in  the  name  of  the  county  treasurer. 
2B.S.  326,  f  71,  am'd.     See  f|  745-754,  ante. 
|  1587.  Compensation  to  equalise  partition. 
Where  it  appears  that  partition  cannot  be  made  equal  between 
the  parties,  according  to  their  respective  rights,  without  prejudice 
to  the  rights  or  interests  of  some  of  them,  the  final  judgment 
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may  award  compensation  to  be  made  by  one  party  to  another  for 
equality  of  partition.  But  compensation  cannot  be  so  awarded 
against  a  party  who  is  unknown,  or  whose  name  is  unknown. 
Nor  can  it  be  awarded  against  an  infant,  unless  it  appears,  that 
he  has  personal  property  sufficient  to  pay  it,  and  that  his 
interests  will  be  promoted  thereby. 
§  1588.  Proceedings  on  death  of  parties. 
If,  upon  the  death  of  one  of  two  or  more  plaintiffs,  or  one  of 
two  or  more  defendants,  in  an  action  for  partition,  the  interest 
of  the  decedent  in  the  property  passed  to  a  person,  not  a  party 
to  the  action,  the  latter  may  be  made  defendant  by  the  order  of 
the  court;  and  a  supplemental  summons  may  be  issued,  to  bring 
him  in  accordingly. 

2  B.  S.  387,    ||  6  and  7   (2  Edm.  402,   403). 
S   1589.  Rents,  etc.,   mny   be   adjusted. 

Nothing  contained  in  this  article  prevents  the  court  from 
adjusting,  in  the  interlocutory  or  final  judgment,  or  otherwise, 
as  the  case  requires,  the  rights  of  one  or  more  *of  the  parties,  as 
against  any  other  party  or  parties,  by  reason  of  the  receipt,  by 
the  latter,  of  more  than  his  or  their  proper  proportion  of  the 
rents  or  profits  of  a  share,  or  part  of  a  share. 

§   1500.    [Am'd,     1895,     1905.]      Partition    by    imardlan     of 
Infant,  committee  of  lunatic,  etc. 

Where  an  infant,  idiot,  lunatic,  or  habitual  drunkard,  holds 
real  property,  in  joint  tenancy  #or  in  common,  the  general  guard- 
ian of  the  infant,  or  the  committee  of  the  idiot,  lunatic,  or 
habitual  drunkard,  may  apply  to  the  supreme  court  or  to  the 
county  court  of  the  county,  wherein  the  real  property  is  situated, 
for  authority  to  agree  to  a  partition  of  the  real  property.  Where 
such  application  affects  the  interests  of  an  incompetent  person 
wl'o  has  been  committed  to  a  state  institution,  and  is  an  inmate 
thereof,  notice  of  such  application  must  be  given  to  the  superin- 
tendent, acting  superintendent,  or  state  officer  having  special 
jurisdiction  over  the  institution  where  the  incompetent  person 
is  confined. 

2  F.  8.  ?KC,  381,  ||  (6  and  £9  (2  Edm.  841);  L.  1905.  <*.  434.  In  effect 
Sept.  1,   1905. 

$   1591.   Contents  of  petition. 

Such  an  application  must  be  by  a  petition,  which  must  describe 
the  real  property  proposed  and  to  be  partitioned;  must  state  the 
rights  and  interests  of  the  several  owners  thereof;  must  specify 
th<*  particular  partition  proposed  to  be  made;  and  must  be  verified 
by  affidavit.  The  court  may  order  notice  of  the  application  to  be 
given  to  such  persons  as  it  thinks  proper. 

id..  |  87. 

ft   1592.    [Am'd,  1886.]    Court  may  authorise  partition. 

If,  after  due  inquiry  into  the  merits  of  the  application,  by  a 
reference  or  otherwise,  the  court  is  of  the  opinion  that  the 
interests  of  the  infant,  or  of  the  idiot,  lunatic,  or  habitual 
drunkard  will  be  promoted  by  the  partition,  it  may  make  an  order 
authorizing  the  petitioner  to  agree  to  the  partition  proposed,  and 
in  the  name  of  the  infant,  or  of  the  idiot,  lunatic,  or  habitual 
drunkard,  to  execute  releases  of  his  right  and  interest  in  and 
to  that  part  of  the  property  which  falls  to  the  shares  of  the 
other  joint-tenants  or  tenants  in  common.  The  court  may,  in  its 
discretion,  for  the  furtherance  of  the  interests  of  said  infant, 
idiot,  lunatic,  or  habitual  drunkard,  direct  partition  to  be  so 
made  as  to  set  off  to  him  or  them  his  or  their  share  in  common 
with  any  of  the  other  owners,  provided  the  consent  in  writing 
••hereto  of  such  owners  shall  be  first  obtained. 

12  R.  8.  330,   331,   ||  87  and  90;  I*   1886,  eh.  208. 


c.  14,  t.  1,  a.  2  FOR    PARTITION.  §§  1593-95 

}    1B03.    Effect  of  releases. 

Releases  so  executed  have  the  same  validity  and  effect,  as 
if  they  were  executed  by  the  person  in  whose  behalf  they  are 
executed,  and  as  if  the  infant  was  of  full  age,  or  the  idiot, 
lunatic,  or  habitual  drunkard  was  of  sound  mind,  and  competent 
to  manage  his  affairs. 

Id.,     If    88a    and  5)1.    Am'd. 

§  1B©4.  [Am'd,  1011,  1016,  1017.]  When  the  state  Is 
Interested. 

The  people  of  the  state  may  be  made  a   party   defendant   to 
an  action  for  the  partition  of  real  property,  in  the  same  manner 
as   a    private    person.      In   such   a    case   the   summons   must    be 
served  upon  the  attorney-general  who  must  appear  in  behalf  of 
the  people,  but  where  the  people  of  the  state  of  New  York  are 
made  a  party  defendant,  as  herein  provided,  the  complaint  shall 
set    forth,   in   addition   to  the   other   matters   required   to   be   set 
forth  by  the  code  of  civil  procedure  detailed  facts  showing  the 
nature  and   extent  of  the   interest   in   or  lien  on   the   said   real 
property  of  the  people  of  the  state  of  New  York  and  the  reason 
for  making  the  people  a  Darty.     Upon  failure  to  state  such  facts, 
the  complaint  shall  be  dismissed,  as  to  the  people  of  the  state 
of  New  York.     The  commissioners  of  the  land  office,  whenever 
they  deem  it  for  the  best  interests  of  the  state,  may  order  the 
treasurer  on  the  warrant  of  the  comptroller  to  pay  off  and  cancel 
any   mortgage,   tax,   or  other  encumbrance,   or  any   amount   due 
thereon,    or   to   acquire   any    undivided   interest,    adverse    to   the 
state,  existing  on  any  lands  belonging  to  the  state,  or  in  which 
the  state  has  an   interest  other    than   the   lien   of  a   tax    under 
article  ten  of  the  tax  law,  to  perfect  in  the  state  a  title  to  any 
such  lands  or  to  protect  the  state's  interest  therein.     In  all  such 
actions  wherein  the  commissioners  of  the  land  office  are  so  em- 
powered the  plaintiff  shall  not  be  entitled  to  costs  if  the  people 
of  the  state   are  made  a   party   defendant,   unless   the   commis- 
sioners of  the  land  office,  after  a  full  presentation  of  the  facts 
to  them  shall  have  determined  before  the  action  of  partition  is 
brought  against  the  state  that  the  interests  of  the  state  did  not 
warrant  their  making  an  order  for  the  payment  or  cancellation 
of    said    mortgage,    lien    or    encumbrance, .  or    any    amount    due 
thereon,    or   for    the   acquisition    of    any    outstanding    undivided 
interest  adverse  to  the  state,  or  unless  the  commissioners  of  the 
land  office  shall  have  failed  to  make  such  determination  within 
three   months   after  such   full   presentation   of    facts   shall   have 
been  made  to  them  by  a  verified  statement  in  writing,  and  filed 
with  the  secretary  of  said  commissioners  at  his  office  in  the  city 
of  Albany,  nor  unless  a  certified  copy  of  the  commissioners'  report 
of  partition,  and  of  the  referee's  or  sheriff's  report  of  sale,  in 
case  of  a  sale,  filed  in  the  action  shall  have  first  been  duly  served 
upon  the  attorney-general:  and  in  no  such  case  wherein  the  people 
are  made  a  party  defendant  because  of  an  interest  other  than  the 
lien  of  a  tax  under  article  ten  of  the  tax  law,  shall  any  additional 
allowance    under   sections    thirty -two    hundred    and    fifty-two    or 
thirty-two   hundred   and   fifty-three  of  this  act  be  made   to  the 

plaintiff.  .    „^    ,.    ,rt,_ 

Id..   II  92,  93.  am'd.     Am'd  by  L.  1911.  ch.  26;  L.  1916,  ch.  330;  L.  1917, 
cli.  774,  Jn  effect  Sept.    1,   1917.  r 

|   lKfirt.   Exemplified  copy   of  Judgment   may  be   recorded. 

An  exemplified  copy  of  the  judgment-roll,  or  of  the  final  judg- 
ment, in  an  action  for  partition,  may  be  recorded,  in  the  office 
for  recording  deeds,  in  each  county  in  which  any  real  property 
affected  thereby  is  situated. 

L.    1846,    ch.    182,    I    2    (4    Edm.    438). 

38T 


§§  1596-97  FOR  DOWER.  c.  14,  t.  I.  a.  8 

ARTICLE  THIRD. 

Action  for  dower. 

See.  1696.  Limitation  of  action  for  dower. 

1507.  Against  whom   action   to  be   brought. 

1588.  Who  may  be  joined  as  defendants. 

1590.  Id.;  where  defendants  claim  in  serenity. 

1600.  Damages  may  be  recovered;  how  estimated. 

1601.  Id.;  in  action  against  alienee  of  husband. 

1602.  Id.;  where  several  parcels,  etc. 

1608.  Id.;  against  heirs,  etc.,  aliening  land. 

1004.  Action  barred  by  assignment  of  dower. 

1605.  Collusive  recovery  not  to  prejudice  Infant. 

1606.  Complaint. 

1607.  Interlocutory  Judgment  for  admeasurement. 

1608.  Oath  of  commissioners,  etc.;  removal;  filling  vacancy. 

1609.  Dower,  how  administered. 

1610.  Report  thereupon. 

1611.  Betting  aside  report. 

1612.  Fees  and  expenses. 
1618.  Final   judgment. 

1614.  Plaintiff  may  recover  sum  awarded;  court  may  modify  judgment. 

1615.  Junior  Incumbrancers;   not  affected  by   admeasurement. 

1616.  Appeal  not  to  stay  execution,  if  undertaking  is  given. 

1617.  Plaintiff  may  consent  to  receive  a  gross  sum. 

1618.  Defendant  may  consent  to  pay  It;  proceedings  thereupon 

1619.  Interlocutory  judgment  for  sale.  ' 

1620.  Id.;  directing  a  part  to  be  laid  off, 

1621.  Liens  to  be  ascertained. 

1622.  Id.;  payment  of;  or  sale  subject  to. 
1628.  Report  of  sale. 

1624.  Final  judgment  thereon. 

1625.  Certain  provisions  of  article  second  made  applicable. 

|  1596.  [Am'd,  1882.]    Limitation  of  action  for  dower. 

An  action  for  dower  must  be  commenced  by  a  widow,  withi* 
twenty  years  after  the  death  of  her  husband;  but  if  she  is,  at 
the  time  of  his  death,  either: 
1.  Within  the  age  of  twenty-one  years;  or 

.  2.  Insane;  or 

'  3.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon  con- 
viction of  a  criminal  offence,  for  a  term  less  than  for  life; 

The  time  of  such  a  disability  is  not  a  part  of  the  time  limited 
by  this  section.  And  if  at  any  time,  before  such  claim  of  dower 
has  become  barred  by  the  above  lapse  of  twenty  years,  the  owner 
or  owners  of  the  lands  subject  to  such  dower,  being  in  possession, 
shall  have  recognized  such  claim  of  dower  by  any  statement 
contained  in  a  writing  under  seal,  subscribed  and  acknowledged 
in  the  manner  entitling  a  deed  of  real  estate  to  be  recorded,  or 
if  by  any  judgment  or  decree  of  a  court  of  record  within  the 
same  time  and  concerning  the  lands  in  question,  wherein  such 
owner  or  owners  were  parties,  such  right  of  dower  shall  have 
been  distinctly  recognized  as  a  subsisting  claim  against  said 
lands,  the  time  after  the  death  of  her  husband,  and  previous 

to  such  acknowledgment  in  writitag  or  such  recognition  by 
judgment  or  decree,  is  not  a  part  of  the  time  limited  by  this 
section. 

1  R.  S.  742,  §  18  (1  Bdm.  683). 

|  159T.  Aval n at  whom  action  to  be  brousxht. 

Where  the  property,  in  which  dower  is  claimed,  is  actually 
occupied^the  occupant  thereof  must  be  made  defendant  in  the 
action.    Where  it  is  not  so  occupied,  the  action  must  b*  /brought 
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against  some  person  exercising  acts  of  ownership  thereupon,  or 
claiming  title  thereto,  or  an  interest  therein,  at  the  time  of  the 
commencement  of  the  action. 
See  |  1502,  ante. 

|  1898.  [Am'd,  1913.]     Who  may  be  Joined  as  defendants. 

1.  In  either  of  the  cases  specified  in  the  last  section,  any 
other  person,  claiming  title  to,  or  the  right  to  the  possession  of, 
the  real  property  in  which  dower-  is  claimed,  may  be  joined 
as  defendant  in  the  action. 

2.  The  people  of  the  state  of  New  York  may  be  made  a  party 
defendant  in  an  action  for  dower  where  the  people  of  the  state 
of  New  York  have  an  interest  in  or  a  lien  upon  the  lands 
affected  thereby,  in  the  same  manner  as  a  private  person.  In 
such  a  case  the  summons  must  be  served  upon  the  attorney- 
general,  who  must  appear  in  behalf  of  the  people.  But  where 
the  people  of  the  state  of  New  York  are  made  a  party  defend- 
ant, as  herein  provided,  the  complaint  shall  set  forth,  in  addition 
to  the  other  matters  required  to  be  set  forth  by  the  code  of 
civil  procedure,  detailed  facts  showing  the  particular  nature  of 
the  interest  in  or  the  lien  on  the  said  real  property  of  the  people 
of  the  state  of  New  York  and  the  reason  for  making  the  people 
a  party  defendant.  Upon  failure  to  state  sued  facts  the  com- 
plaint shall  be  dismissed  as  to  the  people  of  the  state  of  New 
York. 

See  ||  452,  1503,  ante.     Am'd  L.  1913,  cb.  773.   In  effect  Sept.  1,  1013. 

§  1599.  Id.  |  where  defendants  el  aim  in  severalty. 

In  an  action  to  recover  dower,  in  a  distinct  parcel  of  real 
property  of  which  the  plaintiff's  husband  died  seised,  or  in  all 
the  real  property  which  ne  aliened  by  one  conveyance,  all  the 
persons  in  possession  of,  or  claiming  title  to,  the  property,  or 
any  part  thereof,  may  be  made  defendants,  although  they 
possess  or  claim  title  to  different  portions  thereof  in  severalty. 

|  10OO.  Damaa*es  may  be  recovered)  how  estimated. 

Where  a  widow  recovers,  in  an  action  therefor,  dower  in 
property,  of  which  her  husband  died  seized,  she  may  also  recover, 
in  the  same  action,  damages  for  withholding  her  dower,  to  the 
amount  of  one-third  of  the  annual  value  of  the  mesne  profits  of 
the  property,  with  interest;  to  be  computed,  where  the  action  is 
against  the  heir,  from  her  husband's  death,  or,  where  it  Is 
against  any  other  person,  from  the  time  when  she  demanded 
her  dower  of  the  defendant;  and  in  each  case,  to  the  time  of 
the  trial,  or  application  for  judgment,  as  the  case  may  be;  but 
not  exceeding  six  years  in  the  whole.  The  damages  shall  not 
include  any  thing  for  the  use  of  permanent  improvements,  made 
after  the  death  of  the  husband. 

1  R.  S.  742,  H  19,  20  and  21  (1  Edm.  694). 

|  1991.  Id. |  In  action  aa;alnst  alienee  of  husband. 

Where  a  widow  recovers  dower,  in  a  case  not  specified  in  the 
last  lection,  she  may  also  recover,  in  the  same  actiou,  damages 
for  withholding  her  dower,  to  be  computed  from  the  commence- 
ment of  the  action;  but  they  shall  not  include  any  thing  for  the 
use  of  permanent  improvements,  made  since  the  property  was 
aliened  by  her  husband.  In  all  other  respects,  the  same  must 
be  computed  as  prescribed  in  the  last  section. 
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|  1602.  Id.}  where  several  parcels,  etc. 

The  last  twp  sections  do  not  authorize  the  recovery,  against  a 
defendant  who  is  joined  with  others,  of  damages  for  withholding 
dower,  in  any  portion  of  the  property  not  occupied  or  claimed 
by   him. 

See  ||  1508  and  1590,  ante. 

f  1603.  Id. |  against  heirs,  etc.,  aliening*  land. 

Where  a  widow  recovers  dower  in  real  property  aliened  by 
the  heir  of  her  husband,  she  may  recover,  in  a  separate  action 
against  him,  her  damages  for  withholding  her  dower,  from  tae 
time  of  the  death  of  her  husband  to  the  time  of  the  alienation, 
not  exceeding  six  years  in  the  whole.  The  sum  recovered  from 
him  must  be  deducted  from  the  sum,  which  she  would  otherwise 
be  entitled  to  recover  from  the  grantee;  and  any  sum  recovered 
as  damages  from  the  grantee,  must  be  deducted  from  the  sum, 
which  she  would  otherwise  be  entitled  to  recover  from  the  heir. 

1B.8.  743,  |  22   (1  Edm.  604). 

|  1G04.  Action  barred  by  assignment  of  dovrer. 

The  acceptance,  by  a  widow,  of  an  assignment  of  dower,  in 
satisfaction  of  her  claim  upon  the  property  in  question,  bars  an 
action  for  dower,  and  may  be  pleaded  by  any  defendant. 

Id.,  |  23. 

I  1605.  Collusive  recovery  not  to  prejudice  Infant. 

Where  a  widow,  not  having  a  right  to  dower,  recovers  dower 
against  an  infant,  by  the  default  or  collusion  of  his  guardian, 
the  infant  shall  not  be  prejudiced  thereby;  but  when  he  comes 
of  full  age,  he  may  bring  an  action  of  ejectment  against  the 
widow,  to  recover  the  property  so  wrongfully  awarded  for  dower, 
with  damages  from  the  time  when  she  entered  into  possession, 
although  that  is  more  than  six  years  before  the  commencement 
of  the  action. 

Id.,   f  24,  ani'd. 

I  1006.  Complaint. 

The  complaint,  in  an  action  for  dower,  must  describe  the 
property,  as  prescribed  in  section  1511  of  this  act;  and  must  set 
forth  the  name  of  the  plaintiff's  husband. 

2R.8.  304,  |  10  (2  Edm.  313),  ani'd.     See  §  1400,  ante. 

|  1007.  Interlocutory  Judgment  for  admeasurement. 

If  the  defendant  makes  default  in  appearing  or  pleading;  or 
if  the  right  of  the  plaintiff  to  dower  is  not  disputed  by  the 
answer;  or  if  it  appears,  by  the  verdict,  report,  or  decision  upon 
a  trial,  that  the  plaintiff  is  entitled  to  dower  in  the  real  property 
described  in  the  complaint,  an  iuterlocutory  judgment  must  be 
rendered;  which,  except  as  otherwise  prescribed  in  this  article, 
must  direct  that  the  plaintiff's  dower  in  the  property,  particu- 
larly describing  it,  be  admeasured  by  a  referee,  designated  in 
the  judgment,  or  by  three  reputable  and  disinterested  freeholders, 
designated  therein,  as  commissioners  for  that  purpose. 

Based  on  2  R.  S.  311.  {  55;  Id.  449  (2  Edm.  320,  511). 

|  1608.  Oath  of  commissioners,  etc.;  removal)  filling 
vacancy. 

Each  of  the  commissioners,  or  the  referee,  as  the  case  requires, 
must,  before  entering  upon  the  execution  of  his  duties,  subscribe 
and  take  an  oath,  before  an  officer  specified  in  section  842  of  this 
act.  to  the  effect,  that  he  will  faithfully,  honestly  and  impartially 
discharge  the  trust  reposed  in  him.  The  oath  must  be  filed  with 
the  oierk,   before  a  commissioner  or  a   referee  enters  upon  the 
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execution  of  his  duties.  The  court  may;  at  any  time,  remove 
the  referee,  or  either  of  the  commissioners. .  If  either  of  them 
Qies,  resigns,  or  neglects  or  refuses  to  serve,  or  is  removed,  the 
court  may,  from  time  to  time,  appoint  another  person  in  his 
place. 

2  B.  8.  488,  H  11  and  12  (2  Edm.  612),  am'd.     See  I  1550,  ante. 

|  1609.  Dower,  how.admeasiired. 

The  referee  or  the  commissioners  must  execute  their  duties  in 
the  following  manner: 

1.  They  must,  if  it  is  practicable,  and,  in  their  opinion,  for 
the  best  interests  of  all  the  parties  concerned,  admeasure  and 
lay  off,  as  speedily  as  possible,  as  the  dower  of  the  plaintiff,  a 
distinct  parcel,  constituting  the  one-third  part  of  the  real  prop- 
erty of  which  dower  is  to  be  admeasured,  designating  the  part 
so  laid  off  by  posts,  stones,  or  other  permanent  monuments. 

2.  In  making  the  admeasurement,  they  must  take  into  con- 
sideration any  permanent  improvements,  made  upon  the  real 
property,  after  the  death  of  the  plaintiff's  husband,  or  after  the 
alienation  thereof  by  him;  and,  if  practicable,  those  improvements 
must  be  awarded  within  the  part  not  laid*  off  to  the  plaintiff;  or, 
if  it  is  not  practicable  so  to  award  them,  a  deduction  must  be 
made  from  the  part  laid  off  to  the  plaintiff,  proportionate  to  the 
benefit  which  she  will  derive  from  so  much  of  those  improve- 
ments, as  is  included  in  the  part  laid  off  to  her. 

3.  If  it  is  not  practicable,  or  if,  in  the' opinion  of  the  referee 
or  commissioners,  it  is  not  for  the  best  interests  of  all  the' parties 
concerned,  to  admeasure  and  lay  off  to  the  plaintiff  a  distinct 
parcel  of  the  property,  as  prescribed  in  the  foregoing  subdivisions 
of  this  section,  they  must  report  that  fact  to  the  court. 

4.  They  may  employ  a  surveyor,  with  the  necessary  assistants, 
to  aid  in  the  admeasurement. 

2  R.  8.  480,  |  13,  as  am'd  by  L.  1869,  ch.  483,  §  1.         - 

f  1010.  Report'  thereupon. 

All  the  commissioners  must  meet  together  in  the  performance 
of  any  of  their  duties;  but  the  acts  of  a  majority  so  met  are 
valid.  The  referee,  or  the  commissioners,  or  a  majority  of  them, 
must  make  a  full  report  of  their'  proceedings,  specifying  therein 
the  manner  in  which  they  have  discharged  theif  trust,  with  Ine 
items  of  their  charges,  and  a  particular  description  of  the  portion 
admeasured  and  laid  off  to  the  plaintiff;  or,  if  they  report  that 
it  is  not  practicable,  or,  in  their  opinion,  it  is  not  for  the  best 
interests  of  all  the  parties  concerned,  to  admeasure  and  lay  off  a 
distinct  parcel  of  the  property,  of  which  dower  is  to  be  admeas- 
ured, they  must  state  the  reasons  .for  that  opinion,  and  all  toe 
facts  relating  thereto.  The  report  must  be  acknowledged  or 
proved,  and  certified,  in  like  manner  as  a  deed  to  be  recorded, 
and  must  be  filed  in  th,e  office  of  the  clerk. 

Id.,  |  13,  am'd  by  L.  1869,  cb.  433,  |  2. 

f  1611.  Setting*  aside  report. 

Upon  the  application  of  any  party  to  the  action,  and  upon 
good  cause  shown,  the.  court  may.  set  aside  the  report,  and,  if 
necessary,  may  appoint  new  commissioners,  or  a  new  referee, 
who  must  proceed,  as  prescribed-  in  this  title,  with  respect  to 
those  first  appointed.  , 

Id.,  |  16,  am'd.  ..  . 

Il6l2.  Fees  and  expenses. 

The  fees  and  expenses  of  .the  commissioners,  or  of  the  referee, 
including  the  expense  of  a  stfrvey,  when  it  is'  made,  must  be  taxed 
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under  the  direction  of  the  court;  and  the  amount  thereof  must 

be  paid  by  the  plaintiff,  and  allowed  to  her,  upon  the  taxation 

of  her  costs. 

Substituted  for  Id.,  f  25.    See  |  1555,  ante. 

|  1618.  Final  Judgment.  ' 

Upon  the  report  being  confirmed  by  the  court,  final  judgment 
must  be  rendered.  If  the  referee  or  commissioners  have  admeas- 
ured and  laid  off  to  the  plaintiff  a  distinct  parcel  of  the  property, 
the  judgment  must  award  to  her,  during  her  natural  life,  the  pos- 
session of  that  parcel,  describing  it,  subject  to  the  payment  of 
all  taxes,  assessments,  and  other  charges,  accruing  thereupon 
after  she  takes  possession.  If  the  referee  or  the  commissioners 
report,  that  it  is  not  practicable,  or  that,  in  his  or  their  opinion, 
it  is  not  for  the  best  interests  of  all  the  parties  concerned,  so  to 
admeasure  and  lay  off  a  distinct  parcel  of  the  property,  the  final 
judgment  must  direct,  that  a  sum,  fixed  by  the  court,  and  speci- 
fied therein,  equal  to  one-third  of  the  rental  value  of  the  real, 
property,  as  ascertained  by  a  reference  or  otherwise,  be  paid  to 
the  plaintiff,  annually  or  oftener,  as  directed  in  the  judgment, 
during  her  natural  life,  for  her  dower  in  the  property;  and  that 
the  sum  so  to  be  paid,  be  and  remain  a  charge  upon  the  prop* 
erty,  during  her  natural  life.  The  final  judgment  may  also 
award  damages  for  the  withholding  of  dower. 

See  2  B.  S.  489,  f  18,  and  L.  1800,  ch.  433,  f  3  (7  Bdm.  449). 

|  1614.  Plaintiff  may  recover  ivm  awarded  |  court  may 
modify  Jadgment. 

The  plaintiff  may,  from  time  to  time,  maintain  an  action 
against  the  owner,  or  a  person  who  was  the  owner  of  the  prop- 
erty, to  recover  any  instalment  of  the  sum,  so  awarded  to  her 
for  her  dower,  which  became  due  during  his  ownership,  and 
remains  unpaid.  Or,  if  an  instalment  remains  due  and  unpaid^ 
she  may  maintain  an  action  to  procure  a  sale  of  the  property, 
and  enforce  the  payment  of  the  instalments,  due  and  to  become 
due,  out  of  the  proceeds  of  the  sale.  Such  an  action  must  be 
conducted,  as  if  the  charge  upon  the  real  property  was  a  mort- 
gage to  the  same  effect.  If,  at  any  time,  it  is  made  to  appear  to 
the  court,  that  the  rental  value  of  the  real  property  has  materi- 
ally increased  or  diminished,  the  court  may,  by  an  order,  to  be 
made  upon  notice  to  all  the  persons  interested,  modify  the  final 
judgment,  by  increasing  or  diminishing  the  sum  to  be  paid  to 
the  plaintiff. 

L.  1869,  ch.  433,  |  3. 

S  1615.  Junior  Incumbrancer*  |  not  affected  by  admeasure- 
ment. 

Where  a  portion  of  the  property  is  admeasured  and  laid  off 
to  the  plaintiff  as  her  dower,  a  lien,  which  is  inferior  to  the 
plaintiffs  right  of  dower,  attaches,  during  the  life  of  the  plain- 
tiff, to  the  residue,  or  to  the  portion  or  share  of  the  residue 
which  was  subject  to  it,  as  if  the  portion  laid  off  to  the  plain- 
tiff had  not  been  a  part  of  the  property. 

L.  1870,  ch.  717,  i  2,  am'd  by  L.  1874,  ch.  258  (9  Bdm.  880). 

|  1616.  Appeal  not  to  mtziy  execution,  if  undertaking:  la 


An  appeal  from  a  final  judgment,  awarding  to  the  plaintiff 
possession  of  the  part  admeasured  and  laid  off  to  her,  does  not 
stay  the  execution  thereof,  unless  the  court,  or  a  judge  thereof, 
grants  an  order  directing  such  a  stay.  Such  an  order  shall  not 
be  granted,  if  an  undertaking  is  given  on  the  part  of  the  re- 
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spondent,  with  one  or  more  sureties,  approved  by  the  court,  or 
a  judge  thereof,  to  the  effect  that,  if  the  judgment  appealed  from 
is  reversed  or  modified,  aud  restitution  is  awarded,  she  will  p;iy, 
to  the  person  entitled  thereto,  the  value  of  the  use  and  occupa- 
tion of  the  part  so  admeasured  and  laid  off  to  her,  or  of  the 
portion,  restitution  of  which  is  awarded,  during  the  time  she 
holds  possession  thereof,  by  virtue  of  the  judgment* 

U   1869.  cb.  488,  ft  4  (7  Bdm.  490).  tk»  ftf  1881,  1851. 

|  161T.  Plaintiff  may  consent  to  receive  a  ffross  ism. 

In  an  action  for  dower,  the  plaintiff  may,  at  any  time  before 
an  interlocutory  judgment  is  rendered,  by  reason  of  the  defend- 
ant's default  in  appearing  or  pleading,  or,  where  an  issue  of 
fact  is  joined,  at  any  time  before  the  commencement  of  the  trial, 
file  with  the  clerk,  a  consent  to  accept  a  gross  sum,  in  full  satis- 
faction and  discharge  of  her  right  of  dower  in  the  real  property 
described  in  the  complaint  Such  a  consent  must  be  in  writing, 
and  acknowledged  or  proved,  and  certified,  in  like  manner  as  a 
deed  to  be  recorded.  A  copy  thereof,  with* notice  of  the  filing, 
must  be  served  upon  each  adverse  party  who  has  appeared,  or 
who  appears  after  the  filing. 

L.  1870,  ch.  717.  f  1  (7  Bdm.  771),  tm'd. 

|   1618.  Defendant  may   consent  to  pay  It)   proceeding;* 


At  any  time  after  a  consent  is  filed,  as  prescribed  in  the  last 
section,  and  before  an  interlocutory  judgment  is  rendered,  any 
defendant  may  apply  to  the  court,  upon  notice,  for  an  order 
granting  him  leave  to  pay  such  a  gross  sum.  Thereupon  the 
court  may,  in  its  discretion,  and  upon  such  terms  as  justice  re- 
quires, ascertain  the  value  of  the  plaintiff's  right  of  dower  in  the 
property,  by  a  reference  or  otherwise,  and  make  an  order,  direct- 
ing payment,  by  the  applicant,  of  the  sum  so  ascertained,  within 
a  time  fixed  by  the  order,  not  exceeding  sixty  days  after  service 
of  a  copy  thereof;  and  directing  the  execution  by  the  plaintiff 
of  a  release  of  her  right  of  dower,  upon  receipt  of  the  money. 
Obedience  to  the  order  may  be  enforced,  either  by  punishment 
for  contempt,  or  by  striking  out  the  pleading  of  the  offending 
party,  and  rendering  judgment  against  him  or  her  or  in  both 
modes. 

f  1618).  Interloentory  judgment  for  sale. 

Where  the  plaintiff's  consent  has  been  filed,  as  prescribed  in 
th<*  last  section  but  one,  and  she  is  entitled  to  an  interlocutory 
judgment  in  the  action,  the  court  must,  upon  the  application  of 
either  party,  ascertain,  by  reference  or  otherwise,  whether  a  dis- 
tinct parcel  of  the  property  can  be  admeasured  and  laii  off  to 
the  plaintiff,  as  tenant  in  dower,  without  material  injury  \o  the 
interests  of  the  parties.  If  it  appears  to  the  court,  that  a  distinct 
parcel  cannot  be  so  admeasured  and  laid  off,  the  interlocutory 
judgment  must,  except  in  the  case  specified  in  the  next  section, 
direct  that  the  property  be  sold  by  the  sheriff,  or  by  a  referee 
designated  therein;  and  that,  upon  the  confirmation  of  the  sale, 
each  party  to  the  action,  and  every  person  deriving  title  from, 
through,  or  under  a  party,  after  the  filing  of  the  judgment-roll, 
or  of  a  notice  of  the  pendency  of  the  action,  as  prescribed  la 
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article  nintluof  this  title,  be  barred  of  and  from  any  right,  title, 
or  interest  in  or  to  the  property  sold. 
L.  1870,  ch.  717,  f§  1  aud  3,  am'd. 

|  1620.  Id. |  directing  a  part  to  be  laid  off. 

In  a  case  specified  in  section  1617  of  this  act,  where  the  prop- 
erty, or  a  part  thereof,  consists  of  one  or  more  vacant  or  unim- 
proved lots,  the  plaintiff's  consent  may  contain  a  stipulation  to 
take  a  distinct  parcel,  out  of  those  lots,  in  lieu  of  a  gross  sum. 
In  that  case,  the  interlocutory  judgment,  instead  of  directing  a 
sale,  may  direct  if  it  appears  to  be  just  so  to  do,  that  commis- 
sioners be  appointed  to  admeasure  and  lay  off  to  the  plaintiff  a 
distinct  parcel,  out  of  the  vacant  or  unimproved  lots;  and,  if 
there  is  any  other  property,  that  it  be  sold,  and  a  gross  sum  be 
paid  to  her  out  of  the  proceeds  thereof,  as  prescribed  in  the  next 
three  sections.  The  plaintiff's  title  to  each  distinct,  parcel,  ad- 
measured and  laid  off  to  her,  as  prescribed  in  this  section,  is 
that  of  an  estate  of  inheritance  in  fee  simple.  In  admeasuring 
and  laying  off  the  same,  the  commissioners  must  consider  quan- 
tity and  quality  relatively,  according  to  the  value  of  the  plain- 
tiffs right  of  dower  in  the  vacant  or  unimproved  lots,  out  of 
which  the  admeasurement  is  to  be  made;  which  must  be  ascer- 
tained, in  proportion  to  the  value  of  those  lots,  as  prescribed,  in 
the  next  three  sections,  for  fixing  a  gross  sum  to  be  paid  to  her 
out  of  the  proceeds  of  a  sale. 

Id.,  f  6. 

|  1621.    [Am'd,   1914.]      Liens   to   be  ascertained. 

Before  an  interlocutory  judgment  is  rendered  for  the  sale  of 
the  property,  the  court  must  direct  a  reference  to  ascertain 
whether  any  person,  not  a  party,  has  a  lien  upon  the  property, 
or  any  part  thereof.  But  the  court  may  direct  or  dispense  with 
such  reference,  in  its  discretion,  where  a  party  produces  a  search, 
certified  by  the  clerk,  or  by  the  clerk  and  register  as  the  case 
requires,  of  the  county  where  the  property  is  situated;  and  it 
appears  therefrom,  and  by  the  affidavits,  if  any,  produced  there- 
with, that  there  is  no  such  outstanding  lien.  Except  as  other- 
wise expressly  prescribed,  in  this  article,  the  proceedings  upon 
and  subsequent  to  the  reference  must  be  the  same,  as  prescribed 
in   article   second   of  this  title,   where   a   reference   is  -made  as 

prescribed  in  section  1561  of  this  act. 

Id.,  t  2,  am'd  by  L.  1874.  cb.  258  (9  Edm.  880).  Am'd  ky  L.  1914, 
ch.  34ft,  In  effect  Sept.  1,  1914. 

|  1622.  Id.)  payment  of)  or  sale  subject  to. 

Where  the  interlocutory  judgment  directs  a  sale,  if  the  right 

of  dower  of  the  plaintiff  is  inferior  to  any  other  lien  upon  the 

property,  the  judgment  may,  in  the  discretion  of  the  court,  direct 

that>the  property  be  sold  either  subject  to  the  lien,  or  discharged 

from  the  lien;  and,  in  the  latter  case,  that  the  officer  making  the 

sale  pay  the  amount  of  the  lien,  out  of  the  proceeds  of  the  sale. 
id.,  i  4. 

i  1623.  Report  of  sale. 

Immediately  after  completing  the  sale,  and  executing  the  proper 
conveyance  to  the  purchaser,  the  officer  making  the  sale  must 
make  and  file  with  the  clerk  a  report  thereof,  showing  the  name 
of  the  purchaser,  and  the  purchase-price  paid  by  him,  or,  if  the 
property  was  sold  in  parcels,  the  name  af  each  purchaser,  and 
the  price  and  a  description  of  the  parcel  sold  to  him;  the  sums 
which  the  officer  has  paid  out  of  the  proceeds  of  the  sale,  pur- 
suant to  the  interlocutory  judgment;  the  purpose  for  which  each 
payment  was  made;  the  amount  and  items  of  his  fees  and  ex- 
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penses;  and  the  net  amount  of  the  proceeds,  after  deducting  the 
payments. 

L.  1870,  ch.  717,  |  6., 

I  1634.  Final  Judgment  thereon. 

Upon  confirming  the  sale,  the  court  must  ascertain,  by  a  refer- 
ence or  otherwise,  the  rights  and  interests  of  each  of  the  parties 
in  and  to  the  proceeds  of  the  sale,  and  also  what  gross  sum  of 
money  is  equal  to  the  value  of  the  plaintiffs  dower  in  the  net 
proceeds  of  the  sale,  calculated  upon  the  principles  applicable  to 
life  annuities.  The  court  must  thereupon  render  final  judgment, 
confirming  the  sale,  and  directing  that  the  gross  sum  so  ascer- 
tained be  paid  to  the  plaintiff,  in  full  satisfaction  of  her  right  of 
dower;  and  that  the  remainder  of  the  proceeds  of  the  sale  be 
distributed  among  the  persons  entitled  thereto. 

Id.,  |  6,  am'd. 

|  lttSS.  Certain  provision*  of  article  second  made  ap- 
plicable. 

The  provisions  of  article  second  of  this  title,  relating  to  a  sale 
made  as  prescribed  in  that  article,  and  to  the  distribution,  invest- 
ment, and  care  of  the  proceeds,  apply,  as  far  as  they  are  appli- 
cable, to  a  sale  made  as  prescribed  in  this  article,  and  to  the 
distribution  of  the  proceeds  of  a  sale,  as  prescribed  in  the  last 
section. 

to  H  UWMM6.  «*..  ^ 
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article:  fourth. 

Action  to  foreclose  a  mortgage. 

Bee  162«.  Pinal  judgment;  what  to  contain. 

1627.  Pen»on   liable   for   mortgage   debt   may   be  made  defendant,   etc.; 

when  people  of  state  may  be  made  a  party. 

1628.  Other  actions  for  mortgage  debt,  when  prohibited. 

1629.  Complaint  to  state  whether  aucb  action  brought.      _ 

1630.  If  judgment  rendered  therein,  execution  must  be  returned. 

1631.  Notice  of  pendency  of  action  to  be  Died. 

1632.  Effect  of  conveyance  upon  sale. 

1633.  Disposition  of   surplus. 

1634.  When  complaint  to  be  dismissed  on  payment  of  sum  due. 

1635.  Payment  after  judgment;   when  proceedings  to  be  stayed. 

1636.  When  part  only  of  the  property  to  be  sold. 

1637.  When  the  whole  property  may  be  sold. 

|   1626.  Final  Judgment*  Tthat  to  contain. 

In  an  action  to  foreclose  a  mortgage  upon  real  property,  if  the 
pntintiff  becomes  entitled  to  final  judgment,  it  must  direct  the 
tfale  of  the  property  mortgaged,  or  of  such  part  thereof  as  is 
sufficient  to  discharge  the  mortgage  debt,  the  expenses  of  the 
sale,  and  the  costs  of  the  action. 
2  R.  S.   101,   |  151   (2  Edm.   109). 

|  1627.  [Am'd,  1899,  10O8,  1014,  1012,  1916,  1017.]  Per- 
son liable  for  mortgage  debt  may  be  made  defendant, 
etc. |  when  people  of  state  may  be  made  a  party. 

1.  Any  person  who  is  liable  to  the  plaintiff  for  the  payment  of 
the  debt  secured  by  the  mortgage  may  be  made  a  defendant  in 
the  action;  and  if  he  has  appeared  or  has  been  personally  served 
with  the  summons,  the  final  judgment  may  award  payment  by 
him  of  the  residue  of  the  debt  remaining  unsatisfied,  after  a  sale 
of  the  mortgaged  property,  and  the  application  of  the  proceeds, 
pursuant  to    the   directions   contained   therein. 

2.  The  people  of  the  state  of  New  York  may  be  made  a  party 
defendant  to  an  action  for  the  foreclosure  of  a  mortgage  on  real 
property,  where  the  people  of  the  state  of  New  York  have  an 
interest  in  or  a  lien  on  the  said  real  property  subsequent  to  the 
lien  of  the  mortgage  sought  to  be  foreclosed  in  said  action,  in 
the  same  manner  as  a  private  person.  In  such  a  case  the  sum- 
mons must  be  served  upon  the  attorney-general,  who  must  appear 
in  behalf  of  the  people,  but  where  the  people  of  the  state  of 
New  York  are  made  a  party  defendant,  as  herein  provided,  the 
complaint  shall  set  forth,  in  addition  to  the  other  matters 
required  to  be  set  forth  by  the  code  of  civil  procedure  detailed 
facts  showing  the  particular  nature  of  the  interest  in  or  the 
lien  on  the  said  real  property  of  the  people  of  the  state  of  New 
York,  and  the  reason  for  making  the  people  a  party  'defendant. 
Upon  failure  to  state  such  facts,  the  complaint  shall  be  dis- 
missed as  to  the  people  of  the  state  of  New  York.  The  com- 
missioners of  the  land  office,  whenever  they  deem  it  for  the 
best  interests  of  the  state  may  order  the  treasurer,  on  the  war- 
rant of  the  comptroller,  to  pay  off  and  cancel  any  mortgage,  or 
encumbrance  or  any  amount  due  thereon  existing  on  any  lands 
belonging  to  the  state,  or  in  which  the  state  has  an  interest 
other  than  the  lien  of  a  tax  under  article  ten  of  the  tax  law. 
to  perfect  in  the  state  a  title  to  any  such  lands  or  to  protect 
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the  state's  interests  therein.  In  all  such  actions  wherein  the 
commissioners  of  the  land  office  are  so  empowered,  the  plaintiff 
shall  not  be  entitled  to  costs  if  the  people  of  the  state  are  made  a 
party  defendant,  unless  the  commissioners  of  the  land  office, 
after  a  full  presentation  of  the  facts  to  them,  shall  have  deter- 
mined before  the  action  of  foreclosure  is  brought  against  the 
state  that  the  interests  of  the  state  did  not  warrant  their  making 
an  order  for  the  payment  or  cancellation  of  said  mortgage,  or 
encumbrance  or  any  amount  due  thereon,  or  unless  the  commis- 
sioners of  the  land  office  shall  have  failed  to  make  such  deter- 
mination within  three  months  after  such  full  presentation  of 
facts  shall  have,  been  made  to  them  by  verified  statement  in 
writing,  and  duly  filed  with  the  secretary  of  said  commissioners 
at  his  office  in  the  city  of  Albany,  nor  unless  a  certified  copy  of 
the  referee's  or  sheriff's  report  of  sale  filed  in  the  action  shall 
have  first  been  duly  served  upon  the  attorney-general;  and  in  no 
case  wherein  the  people  are  made  a  party  defendant  because  of 
an  interest  other  than  a  lien  under  article  ten  of  the  tax  law. 
shall  any  additional  allowance  under  sections  three  thousand 
two  hundred  fifty-two  or  three  thousand  two  hundred  fifty-three 
of  this  act  be  made  to  the  plaintiff. 

Snfad.  am'd  by  L.  1016.  ch.  381.  L.  1917.  cba.  685  and  778.  In  effect 
8ept  1.  1917.  The  additional  changes  made  by  L.  1917.  cb.  686  are 
not    inserted. 

3.  In  all  cases  where,  prior  to  September  first,  nineteen  hundred 
and  eight,  the  attorney-general  shall  have  appeared  in  behalf  of 
the  people  of  this  state,  in  an  action  for  the  foreclosure  of  a 
mortgage,  such  appearance  shall  be  as  valid  and  effectual  as 
though  chapter  two  hundred  and  eighty-four  of  the  laws  of  nine- 
teen hundred  and  eight  had  been  in  force  at  the  time  of  such 
appearance,  whether  such  actions'  were  pending  or  concluded 
when  such  chapter  took  effect,  anything  in  such  chapter  to  the 
contrary  notwithstanding,  provided,  however,  that  nothing  herein 
contained  shall  affect  the  right  or  title  of  any  person  claiming 
such  real  property  under  letters  patent  issued  by  the  people  or 
the  state,  for  a  valuable  consideration  before  this  act  snail  take 
effect. 

Id.,  II  152  and  154.  and  Co.  Proc.,  part  of  I  167.  I*  1899,  cb.  528;  L. 
1908,  cb.  284;  L.  1911,  cb.  25;  L.  1912.  ch.  888.     In  effect  Sept.  1,   1912. 

I  1028.  Other  action*  for  mortgage  debt,  when  pro- 
hibited. 

While  an  action  to  foreclose  a  mortgage  upon  real  property  is 
pending  or  after  final  judgment  for  the  plaintiff  therein,  no  other 
action  shall  be  commenced  or  maintained,  to  recover  any  part 
of  the  mortgage  debt,  without  leave  of  the  court  in  which  the 
former  action  was  brought. 

id..  I  153. 

|  1629.  Complaint  to  state  whether  aneh  action  brought. 

The  complaint,  in  an  action  to  foreclose  a  mortgage  upon  real 

property,  must  state,  whether  any  other  action  has  been  brought 

to  recover  any  part  of  the  mortgage  debt,  and,  if  so,  whether 

any  part  thereof  has  been  collected. 

Id..   I  155. 

I  1680.  If  Judgment  rendered  therein,  execution  mmt  be 


Where  final  judgment  for  the  plaintiff  has  been  rendered,  in  an 
action    to    recover   any   part   of    the    mortgage   debt,   an   action 
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shall  not  be  commenced  or  maintained  to  foreclose  the  mortgage, 
unless  an  execution  against  the  property  of  the  defendant  has 
been  issued,  upon  the  judgment,  to  the  sheriff  of  the  county 
where  he  resides,  if  he  resides  within  the  State,  or,  if  he  resides 
without  the  State,  to  the  sheriff  of  the  county  where  the  judg- 
ment-roll is  filed;  and  has  been  returned  wholly  or  partly 
Unsatisfied. 
2  R.  S.  191,  |  156.    See  I  1432. 

'  |  1681.  Notice  of  pendency  of  action  to  be  filed. 

The  plaintiff  must,  at  least  twenty  days  before  a  final  judg- 
ment directing  a  sale  is  rendered,  file,  in  the  clerk's  office  of  each 
county  where  the  mortgaged  property  is  situated,  a  notice  of  the 
pendency  of  the  action,  as  prescribed  in  section  1670  of  this  act; 
which  must  specify  in  addition  to  particulars  required  by  that 
section,  the  date  of  the  mortgage,  the  parties  thereto,  and  the 
time  and  place  of  recording  it. 
OOb  Proc.,  part  of  I  182.    See  Rale  60. 

I  1682.  Effect  of  eonvreyance  npon  sale. 

A  conveyance  upon  a  sale,  made  pursuant  to  a  final  judgment. 
In  an  action  to  foreclose  a  mortgage  upon  real  property,  vests  in 
the  purchaser  the  same  estate,  only,  that  would  nave  vested  m 
.the  mortgagee,  if  the  equity  of  redemption  had  been  foreclosed. 
Such  a  conveyance  is  as  valid,  as  if  it  was  executed  by  the  mort- 
gagor and  mortgagee,  and  is  an  entire  bar  against  each  of  them, 
and  against  each  party  to  the  action  who  was  duly  summoned, 
and  every  person  claiming  from,  through  or  under  a  party,  by 
title  accruing  after  the  filing  of  the  notice  of  the  pendency  of 
the  action,  as  prescribed  in  the  last  section. 

,  2  R.  S.  191,  S  158. 

|  1683.   (Am'd,  1908.  1015.]    Disposition  of  surplus;  duties 
of  officer  making  sale* 

If  there  is  any  surplus  of  the  proceeds  of  the  sale,  after  pay- 
ing the  expenses  of  the  sale,  and  satisfying  the  mortgage  debt 
and  the  costs  of  the  action,  it  must  be  paid  into  court,  for  the 
use  of  the  person  or  persons  entitled  thereto.  If  any  part  of  the 
surplus  remains  in  court  for  the  period  of  three  months,  the 
court  must,  if  no  application  has  been  made  therefor,  and  may 
if  an  application  therefor  is  pending,  direct  it  to  be  invested 
at  interest,  for  the  benefit  of  the  person  or  persons  entitled 
thereto,  to  be  paid  upon  the  direction  of  the  court.  Within 
thirty  days  after  completing  the  sale,  and  executing  the  proper 
conveyance  to  the  purchaser,  unless  such  time  be  extended  by 
an  order  of  the  court  entered  in  the  office  of  the  clerk  within 
said  thirty  days,  the  officer  making  the  sale  must  file  with  the 
clerk  his  report  under  oath  of  the  disposition  of  the  proceeds  of 
the  sale,  accompanied  by  vouchers  of  the  persons  to  whom  pay- 
ments were  ordered  to  be  made. 

Where  real  property,  or  an  interest  in  real  property,  liable 
to  be  disposed  of  as  prescribed  in  article  third  of  title  four  of 
chapter  eighteen  of  this  act,  is  sold  in  an  action  or  special 
proceeding,  or  otherwise,  to  satisfy  a  mortgage  or  other  lien 
thereupon,  •  which  accrued  during  the  decedent's  lifetime,  the 
surplus  money  must  be  paid  into  the  surrogate's  court  having 
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jurisdiction   to  issue  letters  testamentary   or  of  administration 
upon  the  estate  of  the  decedent,  in  the  following  cases: 

1.  Where  eighteen  months  have  not  elapsed  since  the  date 
when  letters  testamentary  or  of  administration  were  first  issued. 

2.  Where  a  proceeding  for  a  judicial  settlement  of  the  ac- 
counts of  such  executor  or  administrator  has  been  commenced 
within  eighteen  months  from  the  date  of  the  issue  of  such 
letters  and  is  still  pending. 

3.  Where  no  such  letters  have  been  issued  and  two  years  have  > 
not  elapsed  since  the  death  of  the  decedent. 

Money  paid  into  the  surrogate's  court,  as  herein  provided,  may 
be  paid  out  to  the  executor  or  administrator  of  the  decedent,  as 
directed  by  an  order  of  the  surrogate's  court,  to  be  accounted  tor 
by  him  upon  the  judicial  settlement  of  his  accounts;  or,  in  a 
special  proceeding  brought  for  that  purpose  in  the  surrogate's 
court,  an  order  may  be  entered  directing  distribution  to  the 
persons  entitled  thereto,  in  case  eighteen  months  have  elapsed 
since  letters  testamentary  or  of  administration  were  first  issued 
upon  the  estate  of  the  decedent,  or,  in  case  no  such  letters  have 
been  issued,  and  two  years  have  elapsed  since  the  death  of  the 
decedent. 

Id.,  last  clause  of  If  159,  160.     Am'd  by  L.  1908,  ch.  294;  L.   1915,  ch. 
643,   In  effect  May  14,   1916. 

|  1684.  "When  complaint  to  be   dismissed  on  payment  of 
sunt  due. 

Where  an  action  is  brought  to  foreclose  a  mortgage  upon  real 
property,  upon  which  a  portion  of  the  principal  or  interest  is 
due,  and  another  portion  of  either,  is  to  become  due,  the  complaint 
must  be  dismissed,  without  costs  against  the  plaintiff,  upon  the 
defendant  paying  into  court,  at  any  time  before  a  final  judgment 
directing  a  sale  is  rendered,  the  sum  due,  and  the  plaintiff's  costs. 

Id.,  I  161. 

|  1685.  Payment    after    Judgment;   -when    proceeding*    to 
be  stayed. 

In  a  case  specified  in  the  last  section,  if,  after  a  final  judgment 
directing  a  sale  is  rendered,  but  before  the  sale  is  made,  the 
defendant  pays  into  court  the  amount  due  for  principal  and 
interest,  and  the  costs  of  the  action,  together  with  the  expenses 
of  the  proceedings  to  sell,  if  any,  all  proceedings  upon  the  judg- 
ment must  be  stayed;  but,  upon  a  subsequent  default  in  the 
payment  of  principal  or  interest,  the  court  may  make  an  order, 
directing  the  enforcement  of  the  judgment,  for  the  purpose  of 
collecting  the  sum  then  due. 
2B.B.  191,  |  162. 

f  1686.  "When  part  only-  of  the  property  to  be  sold. 

Where  the  mortgage  debt  is  not  all  due,  and  the  mortgaged 
property  is  so  circumstanced,  that  it  can  be  sold  in  parcels  with- 
out injury  to  the  interests  of  the  parties,  the  final  judgment  must 
direct,  that  no  more  of  the  property  be  sold,  in  the  first  place, 
than  is  sufficient  to  satisfy  the  sum  then  due,  with  the  costs  of 
the  action  and  expenses  of  the  sale;  and  that  upon  a  subsequent 
default  in  the  payment  of  principal  or  interest,  the  plaintiff  may 
apply  for  an  order,  directing  the  sale  of  the  residue,  or  of  so 
much  thereof  as  is  necessary  to  satisfy  the  amount  then  due, 
with  the  costs  of  the  application  and  the  expenses  of  the  sale. 
The  plaintiff  may  apply  for  and  obtain  such  an  order,  as  often  as 
a  default  happens. 

Id.,  part  of  ||  1^3  and  164,  consolidated. 
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I  16S7.  When  the  whole  property  may  be  sold. 

If,  in  a  case  specified  in  the  last  three  sections,  it  appears  that 
the  mortgaged  property  is  so  circumstanced,  that  a  sale  of  the 
whole  will  be  most  beneficial  to  the  parties,  the  final  judgment 
must  direct,  that  the  whole  property  be  sold;  that  the  proceeds 
of  the  sale,  after  deducting  the  costs  of  the  action,  and  the 
expenses  of  the  sale,  be  either  applied  to  the  satisfaction  of  the 
whole  sum  secured  by  the  mortgage,  with  such  a  rebate  of  inter- 
est, as  justice  requires;  or  be  first  applied  to  the  payment  of  the 
sum  due,  and  the  balance,  or  so  much  thereof  as  is  necessary, 
be  invested  at  interest,  for  the  benefit  of  the  plaintiff,  to  be  paid 
to  him  from  time  to  time,  as  any  part  of  the  principal  or  interest 
becomes  due. 
Id.,  H  166  and  166,  am'd. 
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ARTICLES  FIFTH. 

Action  to  compel  the  determination  of  a  claim  to  real  property. 

See.  1638.  Who  may  maintain  action. 
168).  Complaint. 
164U.  Proceedings  when  defendant  denlea  plaintiff's  title. 

1641.  Id.;    when   he  pleads  title. 

1642.  Proceedings  the  same  as  in  ejectment. 

1643.  Proceedings  when  defendant  claims  in  reversion  or  remainders 

1644.  Judgment  awarding  defendant  possession,  etc. 

1645.  Judgment  for  plaintiff. 

1646.  Effect  of  Judgment. 

1647.  Action  to-  determine  widow's  dower. 

1648.  Proceedings,  if  plaintiff  admits  defendant's  claim. 
1640.  Id.;   when  defendant's   claim   is  denied. 

1650.  This  article  applies  to  corporations. 

f  1688.  [Am'd,  1891,  1904%  1910.]  Who  mar  maintain 
action* 

Where  a  person  has  been,  or  he  and  those  whose  estates  he  has. 
have  been  for  one  year  in  possession  of  real  property,  or  of  any 
undivided  interest  therein,  claiming  it  in  fee,  or  for  life,  or  for  a 
term  of  years  not  less  than  ten,  he  may  maintain  an  action 
against  any  other  person  to  compel  the  determination  of  any 
claim  adverse  to  that  of  the  plaintiff  which  the  defendant  makes, 
or  which  it  appears  from  the  public  records,  or  from  the  allega- 
tions of  the  complaint,  the  defendant  might  make  to  any  estate 
in  that  property  in  fee,  or  for  life,  or  for  a  term  of  years  not 
less  than  ten,  in  possession,  reversion  or  remainder,  or  to  any 
interest  in  that  property,  including  any  claim  in  the  nature  of  an 
easement  therein,  whether  appurtenant  to  any  other  estate  or 
lands  or  not,  and  also  including  any  lien  or  incumbrance  upon 
said  property,  of  the  amount  of  value  of  not  less  than  two 
hundred  and  fifty  dollars,  But  this  section  does  not  apply  to  a 
claim  for  dower. 

JB.8.  319,  |  1  (3  Bfim.  321),  as  am'd  by  Go.  Proc.,  |  440;  L.  1848,  ch. 
50:  L.  1864,  ch.  116;  L.  1855,  ch.  511;  L.  1860,  ch.  173;  L.  1864,  ch.  219; 
U  1891,  ch.  210;  L.  1004,  ch.  526;  L.  1010,  ch.  208.    In  effect  May  2,  1010. 

S  1089.  [Am'd,  1891,  1904,  1910.]     Complaint. 

The  complaint  in  such  an  action  must  set  forth  facts  showing: 

1.  The  plaintiff's  right  to  the  real  property;  whether  his  estate 
therein  is  in  fee,  or  for  life,  or  for  a  term  of  years  not  less  than 
ten:  and  whether  he  holds  it  as  heir,  devisee  or  purchaser,  with 
the  source  frora  or  means  by  which  his  title  immediately  accrued 
to  him. 

2.  That  the  property,  at  the  commencement  of  the  action  was, 
and,  for  the  one  year  next  preceding,  has  been  in  his  possession, 
or  in  the  possession  of  himself  and  those  from  whom  he  derives 
his  title,  either  as  sole  tenant,  or  as  joint  tenant,  or  as  tenant  in 
common  with  others. 
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3.  That  the  defendant  unjustly  claims,  or  that  it  appears  from 
the  public  records  or  from  the  allegations  of  the  complaint,  that 
the  defendant  might  unjustly  claim  an  estate  or  interest  or 
easement  therein,  or  a  lien  or  incumbrance  thereupon  of  the 
character  specified  in  the  last  section. 

The  complaint  must  describe  the  property  as  prescribed  in  sec- 
tion fifteen  hundred  and  eleven  of  this  act  and  may  contain  an 
allegation  that  no  personal  claim  is  made  against  any  defendant 
other  than  a  defendant  who  shall  assert  a  claim  adverse  to  the 
claim  of  the  plaintiff  set  forth  in  the  complaint.  The  demand 
for  judgment  may  be  to  the  effect  that  the  defendant  and  every 
person  claiming  under  him  to  be  barred  from  all  claim  to  an 
estate  in  the  property  described  in  the  complaint,  or  from  all 
claim  to  an  interest  or  easement  therein,  or  a  lien  or  incum- 
brance thereupon,  of  the  character  specified  in  the  last  section, 
or  it  may  combine  two  or  more  of  said  demands  with  other 
demand  for  appropriate  relief. 

Id.,  |  2,  am'd.  8ee  Co.  Proc.,  I  449;  L.  1891,  ch.  210;  L.  1904,  ch.  526; 
L.   1910,  cb.  208.     In  effect  May  2,  1910. 

I  1640.  Proceedings  when  defendant  denies  plaintUTa 
title. 

If  the  defendant,  in  his  answer,  pats  in  Issue  the  matters 
specified  in  subdivision  second  of  the  last  section,  and  succeeds 
upon  that  defence,  final  judgment  must  be  rendered  in  his  favor, 
dismissing  the  complaint,  and  awarding  to  him  costs  against  the 
plaintiff. 

3  R.  8.  812,  |  7,  am'd  by  L.  1885,  ch.  511. 

|  1641.  [Am'd,  1891.1     Id.y  when  he  pleads  title. 

The  defendant  may,  in  his  answer,  either  with  or  without  the 
defense  specified  in  the  last  section,  set  forth  facts,  showing  that 
he  has  an  estate  in  the  property  or  any  part  thereof,  adverse  to 
the  plaintiff,  in  fee,  or  for  life,  or  for  a  term  of  years  not  less 
than  ten,*  in  possession,  reversion,  or  remainder,  as  in  a  complaint 
for  the  same  cause  of  action;  or  the  defendant  may  set  forth 
facts  showing  that  he  has  an  interest  or  an  easement  in,  or  a 
lien  or  incumbrance  upon,  said  property;  and  thereupon  he  may 
demand  that  the  complaint  be  dismissed,  or  any  judgment  to 
which  he  would  be  entitled  in  an  action  brought  by  him  to  re- 
cover that  estate  in  said  property,  or  to  enforce  in  any  manner 
the  interest  or  easement  therein,  or  the  lien  or  incumbrance 
thereupon  which  he  asserts;  or  he  may  combine  any  two  of 
more  of  said  demands. 

L.  1891.  eh.  210. 
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f  1042.  (Am'd,  1891.]     Proceedlrga  the  same  a*  in  eject* 
meat. 

Where  an  issue  of  fact  is  joined  in  an  action  brought  as  pre- 
scribed in  this  article,  unless  the  defendant  merely  demands  that 
the  complaint  be  dismissed,  if  the  defendant  claims  an  estate  in 
said  property,  the  subsequent  proceedings,  including  the  trial, 
judgment  and  execution,  are  the  same  as  if  it  was  an  action  of 
ejectment,  except  as  otherwise  expressly  prescribed  in  this  title; 
if  the  defendant  claims  an  interest  or  easement  in,  or  a  lien  or 
incumbrance  upon,  san*  property,  the  subsequent  proceedings  are 
the  same  as  if  it  was  an  action  brought  by  the  defendant  to 
establish  or  enforce  the  said  interest,  easement,  lien  or  incum- 
brance, and  the  court  may  award  any  appropriate  relief  except 
aa  otherwise  expressly  prescribed  in  this  title. 
L.  1881,  ch.  210. 

f  1648.  Proceeding;*  when  defendant  claims  fa  reversion 


Where  the  defendant  claims  the  property  in  question,  or  any 
part  thereof,  by  virtue  of  an  estate  in  remainder  or  reversion, 
he  need  not  establish  a  right  to  the  immediate  possession  thereof; 
but  where  the  verdict,  report,  or  decision  finds  that  he  has  such 
an  estate,  it  must  specify  the  time  when,  or  the  contingency 
upon  which,  he  will  be  entitled  to  possession;  and  final  judgment 
to  that  effect  must  be  rendered  accordingly,  without  damages. 
In  such  a  case,  an  execution  for  the  delivery  of  the  possession 
of  the  property  may  be  issued  upon  the  judgment;  but  only  by 
the  special  order  of  the  court,  made  upon  an  application  by  the 
defendant,  or  a  person  claiming  under  him,  and  satisfactory 
proof  that  the  time  has  arrived  when,  or  the  contingency  has 
happened  upon  which,  the  applicant?  is  entitled  to  possession  by 
the  terms  of  the  judgment 
SB.S.  314,  315,  ||  13  and  16  (2  Edm.  823),  am'd  by  L.  1855,  ch.  511. 

|  1644*  Judgment    awarding   defendant   possession,   etc* 

Where  a  final  judgment,  in  favor  of  the  defendant,  determines 
that  he  is  entitled  to  the  immediate  possession  of  the  property , 
it  must  award  him  possession  accordingly.  The  final  judgment 
must  also  award  to  him  his  damages  for  the  withholding  of  his 
property,  as  in  an  action  of  ejectment. 
ft  B.  8.  814,  315,  |  15,  am'd  aa  on  page  433. 

|  1045.   [Am'd,  1891,  1010.1     Judgment  for  platntUC 

Final  judgment  for  the  plaintiff  must  be  to  the  effect  that  the 
defendant,  and  every  person  claiming  under  him,  by  title  accru- 
ing after  the  filing  of  the  judgment-roll,  or  of  the  notice  of  the 
pendency  of  the  action,  as  prescribed  in  article  ninth  of  this  title, 
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be  forever  barred  from  all  claim  to  any  estate  of  inheritance,  ot 
for  life,  or  for  a  term  of  years  not  less  than  ten,  in  the  property; 
or  such  judgment  must  be  that  the  defendant  and  every  person 
claiming  under  him,  as  above  stated,  be  forever  barred  from  all 
claim  to  any  interest  or  easement  in,  or  lien  or  incumbrance  upon, 
the  said  property,  of  any  kind  or  nature  whatsoever,  or  of  any 
particular  interest,  easement,  lien  or  incumbrance  specified  in 
said  judgment;  and  the  court  may  direct  any  instrument  pur- 
porting to  create  any  such  interest,  easement,  lien  or  incum~ 
brance  to  be  delivered  up  or  to  be  canceled  of  record;  or  two  or 
more  of  said  forms  of  judgment  may  be  awarded  in  the  same 
action.  If  such  a  judgment  is  taken  upon  the  defendant's  default 
in  appearing  or  pleading,  it  shall  not  award  costs  to  either  party, 
unless  it  be  taken  upon  a  default  in  answering,  after  the  decision 
of  a  demurrer  to  the  complaint.  A  defendant  against  whom  no 
personal  claim  is  made  in  the  complaint  shall  not  be  entitled  to 
costs  unless  awarded  by  the  court  when  such  defendant  asserts 
in  his  answer  and  establishes  a  claim  in  said  lands  adverse  to 
the  claim  of  the  plaintiff  in  said  action. 
L.  1881,  ch.  210;  L.  1910,  ch.  203.     In  effect  May  2,  1910. 

|  1646.   rAm'd,  1881.]     Effect  of  Judgment. 

A  final  judgment  in  favor  of  either  party,  In  an  action  brought 
as  prescribed  in  this  article,  is  conclusive  against  the  other  party, 
as  to  the  title  established  in  the  action;  and  also  against  every 
person  claiming  from,  through,  or  under  that  party,  by  title  accru- 
ing after  the  filing  of  the  judgment-roll,  or  of  the  notice  of  the 
pendency  of  the  action,  as  prescribed  in  article  ninth  of  this  title. 
A  new  trial  of  said  action  after  judgment  shall  not  be  granted 
as  a  matter  of  right,  but  the  court  may,  in  its  discretion  in  the 
interest  of  justice,  grant  a  new  trial  upon  an  application  made 
by  any  party  within  one  year  after  said  judgment.  But  where 
a  defendant  is  an  infant,  an  idiot,  a  lunatic,  an  habitual  drunk- 
ard, or  imprisoned  on  a  criminal  charge  or  in  execution  \ipon 
conviction  of  a  criminal  offence  for  a  term  less  than  life,  the  said 
defendant  shall  have  the  right,  within  one  year  after  his  dis- 
ability is  terminated,  to  apply  for  and  obtain  a  new  trial  of  said 
action,  and  the  representatives  of  such  a  defendant  shall  have 
the  same  right  within  one  year  after  the  death  of  said  defendant, 
if  such  death  occurs  while  the  disability  continues.  Upon  any 
new  trial  of  an  action,  brought  as  prescribed  in  this  article,  the 
record  of  th^  evidence  given  upon  the  previous  trial,  may  be 
a^ain  offered  to  the  court  by  either  party,  and  may  be  received 
in  evidence,  in  case  the  same  evidence  cannot  be  again  procured. 
The  courts  may  make  such  rules  and  orders  as  to  preserving  the 
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record  of  the  evidence  given  in  such  actions  and  perpetuating 
the  proofs  produced  therein,  either  with  or  without  the  awarding 
of  any  other  relief  to  the  party  whose  proofs  are  so  perpetuated, 
as  shall  be  necessary  or  proper,  and  may  embrace  such  directions 
in  the  iudgment. 
U  1891,  ch.  210. 

|  1647.  [Am'd,  1801.]   Action  to  determine  widow's  dower. 

A  person  claiming,  as  owner,  an  estate  in  fee,  for  life,  or  for 
years,  in  real  property,  may  maintain  an  action  against  a  woman, 
who  claims  to  have  a  right  of  dower  in  the  whole  or  a  part  of 
the  property,  to  compel  the  determination  of  her  claim.  But 
such  an  action  cannot  be  commenced  until  after  the  expiration 
of  four  months  after  the  death  of  defendant's  husband.  If  the 
defendant  is  under  any  of  the  disabilities  specified  in  the  last 
section,  the  provisions  of  that  section  relating  to  new  trials  and 
to  perpetuating  proofs,  shall  apply  to  her  case. 

L.  1891,  ch.  210. 

g  1648.  Proceeding;*,  If  plaintiff  admit*  defendant's  claim. 

In  an  action  brought  as  specified  in  the  last  section,  if  the 
complaint  admits  the  defendant's  right  of  dower  in  the  property 
described  therein,  or  any  part  thereof,  it  must  demand  judgment 
that  her  dower  be  admeasured.  In  that  case,  if  the  defendant 
does  not,  by  her  answer,  set  forth  facts  showing  that  she  is 
entitled  to  a  greater  right  of  dower,  or  another  estate  or  interest 
in  the  property,  than  is  so  admitted,  and  demand  judgment  there- 
for, as  if  she  was  the  plaintiff  in  an  action  for  dower,  the  court 
must  render  an  interlocutory  judgment,  directing  her  dower  to 
be  admeasured,  with  or  without  damages  for  its  detention,  as 
In  an  action  for  dower.  The  subsequent  proceedings  are  the 
same,  as  if  the  defendant  had,  as  plaintiff,  recovered  an  inter- 
locutory judgment  In  an  action  for  dower. 

|  1648.  Id.  |  -when  defendant9*  claim  In  denied. 

Where  the  plaintiff  insists,  in  his  complaint,  that  the  defendant 
has  not  a  right  of  dower  in  the  property,  he  must  demand  judg- 
ment that  she  be  forever  barred  from  such  a  claim.  In  that  case, 
or  where  the  plaintiff  admits  a  right  of  dower  in  the  defendant, 
and  the  defendant  in  her  answer  demands  judgment  for  a  greater 
ri?ht  of  dower,  or  another  estate  or  interest  in  the  property, 
than  is  so  admitted,  the  provisions  of  this  article,  relating  to  an 
action  to  compel  the  determination  of  an  adverse  claim  in  fee, 
or  for  life,  or  for  a  term  of  years  not  less  than  ten,  apply  to  all 
proceedings  subsequent  to  the  answer. 
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|  1650*  [Am'd,  1801.]   ThU  article  applies  to  corporation*. 

An  action  may  be  maintained,  as  prescribed  in  this  article,  by 
or  against  a  corporation,  or  by  or  against  an  unincorporated  asso- 
ciation, as  if  it  was  a  natural  person,  or  such  an  action  may  be 
maintained  by  or  against  the  receiver  or  other  successor  of  any 
such  corporation  or  association. 

U  18B1,  «fa.  2U). 
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ARTICLES  SIXTH. 

Action  for  waste. 

•*e.  1051.  Who  liable  to  action  tor  watte. 

1652.  Action  by  heir,  devisee,  or  grantor  of  reversion. 

1653.  Id.;  by  ward  against  guardian. 

1664.  Id.;  by  grantee- of  real  property,  sold  under  execution. 

1655.  Judgment  in  action  against  tenant  of  particular  estate. 

1656.  Action  against  Joint  tenant  or  tenant  In  common. 

1657.  Id.;  Interlocutory  judgment  for  partition. 

1658.  Id.;  damages  to  be  deducted  from  defendant's  share. 

1659.  View;  when  not  necessary;  when  and  bow  made. 

|  1651.  Wno  liable  to  action  for  waste. 

An  action  for  waste  lies  against  a  tenant  by  the  curtesy,  in 
dower,  for  life,  or  for  years,  or  the  assignee  of  such  a  tenant, 
who,  during  his  estate  or  term,  commits  waste  upon  the  real 
property  held  by  him,  without  a  special  and  lawful  written  license 
sc  to  do;  or  against  such  a  tenant,  who  lets  or  grants  his  estate, 
and  still  retaining  possession  thereof,  commits  waste  without  a 
like  license. 

2  R.  S.  834,  SI  1  and  2  (2  Edm.  344). 


|  1662.  Action  by  heir,  devisee,  or  grantor  of  reversion. 

An  heir  or  devisee  may  maintain  an  action  for  waste,  com- 
mitted in  the  time  of  his  ancestor  or  testator,  as  well  as  in  his 
own  time.    The  grantor  of  a  reversion  may  maintain  an  action 
for  waste,  committed  before  he  aliened  the  same. 
Id.,  |  4,  am*d. 

|  1658.  Id.  j  by  ward  aa*aiust  aruardlan. 

Such  an  action  may  also  be  maintained  against  a  guardian  by 
his  ward,  either  before  or  after  the  termination  of  the  guardian- 
ship, for  waste,  committed  upon  the  real  property  of  the  ward, 
during  the  guardianship. 

Id.,  part  of  |  1. 

f  1664.  Id.  t  by  srrantee  of  real  property  sold  under  exe- 
cution. 

Where  real  property  is  sold  by  virtue  of  an  execution,  the  per- 
son, to  whom  a  conveyance  is  executed  pursuant  to  the  sale, 
may  maintain  an  action  for  waste,  committed  thereon  after  the 
sale,  against  the  person,  who  was  then  in  possession  of  the 
property. 

id.,  |  20. 

|  1666.  Judgment  in  action  against  tenant  of  ^particular 
estate. 

If  the  plaintiff  recovers  in  an  action  for  waste,  other  than  an 
action  brought  as  prescribed  in  the  next  section,  the  final  judg- 
ment must  award  to  him  treble  damages.  Where  the  action  is 
brought  by  the  pefson  next  entitled  to  the  reversion,  and  It 
appears,  in  like  manner,  that  the  injury  to  the  estate  in  reversion 
is  equal  to  the  value  of  the  tenant's  estate  or  unexpired  term,  or 
that  it  was  done  maliciously,  the  final  judgment  must  also  award 
to  the  plaintiff  the  forfeiture  of  the  defendant's  estate,  and  the 
possession  of  the  place  wasted. 

Id.,  |  10,  as  modified  by  Ce.  Proc.,  I  452.    See,  also,  H  1020  and  1180,  asts, 

46b 


§8  1606-59  FOR  WASTE.  c,  14, 1 1.  a.  6 


|  1—0.  Action  aaminst  Joint  tenant  or  tenant  In  common. 

An  action  for  waste  may  also  be  maintained,  by  a  joint  tenant 
or  tenant  in  common,  against  his  co-tenant,  who  commits  waste 
upon  the  real  property  held  in  joint  tenancy  or  in  common.  If 
the  plaintiff  recovers  therein,  he  is  entitled,  at  his  election,  either 
to  a  final  judgment  for  treble  damages,  as  specified  in  the  last 
section,  or  to  have  partition  of  the  property,  as  prescribed  1a  the 
next  two  sections. 

2  B.  8.  834,  U  8  and  11,  consolidated. 

f  1657.  Id.y  Interlocutory  Jndflnnent  for  partition. 

Where  the  plaintiff  elects  to  have  partition,  as  prescribed  in  the 
last  section,  if  the  pleadings,  verdict,  report,  or  decision,  do  not 
determine  the  rights  and  interests  of  the  several  parties  in  the 
property  so  held  in  joint  tenancy  or  in  common,  the  court  must 
ascertain  them,  by  a  reference  or  otherwise.  If  it  appears  that 
there  are  persons,  not  parties  to  the  action,  who  must  have  been 
made  parties  to  an  action  for  the  partition  of  the  property,  they 
must  be  brought  in  by  supplemental  summons,  and,  if  necessary* 
supplemental  pleadings  must  be  made.  When  the  rights  and 
Interests  of  all  the  parties  are  ascertained,  an  interlocutory  judg- 
ment for  the  partition  or  sale  of  the  property  must  be  rendered, 
and  the  subsequent  proceedings  thereon  must  be  the  same,  as  in 
an  action  for  the  partition  of  the  property,  except  as  otherwise 
prescribed  in  the  next  section. 

Id.,  M  12,  18  and  14,  and  part  of  f  17,  consolidated  and  am'd. 

}   1688.    Id.}   damaares   to   be    deducted    front    defendant'* 


The  plaintiff  may  elect  to  take  final  judgment  for  the  single 
damages  awarded  to  him,  or  that,  in  making  the  partition,  or  in 
dividing  the  proceeds  of  a  sale,  so  much  of  the  snare  of  the  de- 
fendant in  the  real  property,  or  the  proceeds  thereof,  as  will  be 
sufficient  to  compensate  the  plaintiff  for  his  single  damages,  and 
the  costs  of  the  action,  other  than  the  expenses  of  making  the 
partition  or  sale,  be  laid  off  or  paid,  as  the  case  may  be,  to  the 
plaintiff.  The  residue  of  the  property  or  proceeds,  not  laid  off  or 
distributed  to  the  plaintiff  or  the  defendant,  must  be  laid  off  or 
paid  to  the  persons  entitled  thereto,  according  to  their  respective 
rights  and  interests. 

Id.,  |S  IS,  16,  and  last  clause  of  fi  17,  am'd. 


|  1669.  View  j  when  not  necessary  I  when  and  now 

In  an  action  for  waste,  it  is  not  necessary,  either  upon  the 
execution  of  a  writ  of  inquiry,  or  upon  the  trial  of  an  Issue  of 
fact,  that  the  jury,  the  judge,  or  the  referee,  should  view  the  prop- 
erty. Where  the  trial  is  by  a  referee,  or  by  the  court  without  a 
jury,  the  referee  or  the  judge  may,  in  his  discretion,  view  the 

Eronerty,  and  direct  the  attorneys  for  the  parties  to  attend  accord- 
lgly.    In  any  o'her  case,  the  court  may,  In  its  discretion,  by  order* 
direct  a  view  by  the  jury.  % 

Sotatltated  f«r  id.,  part  at  Si  8  and  10, 
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ARTICLE  SEVENTH,  X 

Action  for  a  nuiftinoe. 

8k.  1660.  When   actian  may   be   brought. 
1661.  Defendants  therein. 
1663.  Pinal  judgment. 
1668.  Application  of  thla  article.  * 

1 1660.  When  aetlon  may  be  brouajht. 

An  action  for  a  nuisance  may  be  maintained  in  any  case,  where 
socb  an  action  might  have  been  maintained  under  the  laws  in 
force,  immediately  before  this  act  takes  effect. 

2  B.  8.  832,  |  1  (2  Bdm.  848),  and  Go.  Proc.,  ft  464. 

§  1661.  Defendant*  tnerefn. 

A  person  by  whom  the  nuisance  has  been  erected,  and  a  person 
to  whom  the  real  property  has  been  transferred,  may  be  joined  as 
defendants  in  sucn  an  action. 

id.,  |  a. 

|  1662.  Final  Jndjrment* 

A  final  judgment  in  favor  of  the  plaintiff,  may  award  him 
damages,  or  direct  the  removal  of  the  nuisance,  or  both. 
Id.,  |  7,  am*d  by  Co.  Proc.,  |  454. 

S  1668.  Application  of  this  article. 

This  article  does  not  affect  an  action,  wherein  the  complaint 
demands  judgment  for  a  sum  of  money  only. 
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ARTICLE  EIGHTH. 

Other  actions  relating  to  real  property. 

Bee.  1684.  Certain  persons  holding  over  deemed  trespassers.    Action  against 
them. 
1666.  Rereraloner,  etc.,  may  maintain  action. 

1666.  Joint  tenant,  etc.,  may  maintain  action  against  his  co-tenant- 

1667.  Action  for  catting,    etc.,    trees: 

1668.  Id.;  when  treble  damages  may  be  recovered. 
1668.  Treble  damages  for  forcible  entry  or  detainer. 

|  1064.  Certain  persons)  holding*  over  deemed  trespassers. 
Action  aa*alnst  them. 

A  person  in  possession  of  real  property,  as  guardian  or  trustee 
for  an  infant,  or  having  an  estate  determinable  upon  one  or  more 
lives,,  who  holds  over  and  continues  in  possession,  after  the  de- 
termination of  hiB  trust  or  particular  estate,  without  the  express 
consent  of  the  person  then  immediately  entitled,  is  a  trespasser. 
An  action  may  be  maintained  against  him?  or  his  executor  or 
administrator,  by  the  person  so  entitled,  or  his  executor  or  admin- 
istrator, to  recover  the  full  value  of  the  profits,  received  during 
the  wrongful  occupation. 

1  E.  8.  748,  I  7  (1  Bdm.  700). 

|  1666.  Reversioner,  etc*,  may  maintain  aetlon. 

A  person,  seized  of  an  estate  in  remainder  or  reversion,  may 
maintain  an  action  founded  upon  an  injury  done  to  the  inherit- 
ance, notwithstanding  any  intervening  estate  for  life  or  for  years. 

Id.,  |  8. 


|  1666.  Joint  tenant,  etc,  may  maintain  action  agralnst 
bis  co-tenant. 

A  joint  tenant  or  a  tenant  in  common  of  real  property,  or  his 
executor  or  administrator,  may  maintain  an  action  to  recover  his 

iost  proportion  against  his  co-tenant,  who  has  received  more  than 
lis  own  just  proportion,  or  against  his  executor  or  administrator. 
Substituted   for   id.,   1  9. 

|  1667.  Aetlon  for  cutting;,  etc.,  trees. 

If  any  person  cuts  down  or  carries  off  any  wood,  underwood, 
tree,  or  timber,  or  girdles  or  otherwise  despoils  a  tree  on  the  land 
of  another,  without  the  owner's  leave;  or  on  the  common,  ur 
other  land,  of  a  city,  village,  or  town,  without  having  right  or 
privilege  in  those  lands,  or  license  from  the  proper  officer;  an 
action  may  be  maintained  against  him,  by  the  owner,  or  the  city, 
village,  or  town,  as  the  case  may  be. 

2  R.  S.  888,  1  1  (2  Edm.  349),  am'd. 

|  1668.  Id.f  when  treble  damasres  may  be  recovered. 

In  an  action  brought  as  prescribed  in  the  last  section,  the 
plaintiff  may  state  in  his  complaint  the  amount  of  his  damages, 
and  demand  judgment  for  treble  the  sum,  so  stated.  Thereupon, 
if  the  inquisition,  or,  where  issues  of  fact  are  tried,  the  verdict, 
report  or  decision,  awards  him  any  damages,  he  is  entitled  to 
judgment  for  treble  the  sum  so  awarded,  except  that  in  either  of 
the  following  cases,  judgment  must  be  rendered  for  single 
damages  only. 
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1.  Where  the  verdict,  report,  or  decision  finds  affirmatively  that 
the  injury,  for  which  the  action  was  brought,  was  casual  and 
involuntary;  or  that  the  defendant,  when  he  committed  the  injury, 
had  probable  cause  to  believe  that  the  land  was  his  own. 

2.  Where  the  defendant  has  pleaded,  and  the  verdict,  report,  or 
decision  finds  affirmatively,  that  the  injury,  for  which  the  action 
was  brought,  was  committed  by  taking  timber,  for  the  pur- 
pose of  making  or  repairing  a  public  road,  or  a  public  bridge,  or 
by  taking  any  wood,  underwood,  or  tree,  for  a  like  purpose,  by 
authority  of  a  commissioner  or  overseer  of  highways. 

2  R.  8.  338,  ||  2  and  3,  and  part  of  I  1. 

|  1069.  Treble  danagei  for  forcible  entry  or  detainer* 

If  a  person  is  disseized,  ejected,  or  put  out  of  real  property,  in 
a  forcible  manner;  or  after  he  has  been  put  out,  is  held  and  kept 
out,  by  force,  or  by  putting  him  in  fear  of  personal  violence,  he  is 
entitled  to  recover  treble  damages,  in  an  action  therefor  against 
the  wrong-doer. 

Id.,  |  4,  am'd.   See  |  1184,  ante. 
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article:  ninth. 

Provisions  applicable  to  two  or  more  of  the  actions  specified  in  this 

title. 

Sec.  1070.  Notice  of  pendency  of  action  by  plaintiff. 
1671.  Effect  of  notice* 
1872.  Notice  to  be  recorded  and  Indexed. 

1673.  Notice  of  pendency  of  action  by  defendant. 

1674.  Wben  and  bow  notice  may  be  cancelled. 

1675.  Wben   and  bow   court   may  compel  delivery  of  posseaslesi  of  read 

property  to  purchaser. 

1676.  Upon  aale  of  real  property,  officer  to  pay  taxes,  etc. 

1677.  Judgment  to  be  entered  In  county  where  rami  property  to  attoated. 

1678.  Bale;   notice  ef;    bow  conducted. 

1679.  Purchases  by  certain  officers  prohibited.   Penalty. 

1680.  Reversioner,  etc.,  may  bring  action  after  tenant's  default. 

1681.  Defendant,  how  prevented  from  committing  waste,  •«• 

1682.  When  order  for  surrey  may  be  mads. 
1688.  Contents  and  service  of  order. 

1684.  Authority  of  party  under  order. 

1686.  Liability  of  purchaser,  pending  an  action. 

1686.  Infant  may  maintain,  etc.,  real  action  m  his  own  name. 

1667.  Joinder  of  real  actions  with  others. 

1688.  When  special  proceeding  to  recover  real  property  not  allows*. 

{  1670.  [An&'d,  1904.]  Notice  ©t  pendency  of  action  by 
plaintiff. 

In  an  actiou  brought  to  recover  a  judgment  affecting  the  title 
to,  or  the  possession,  use,  or  enjoyment  of,  real  property,  if  the 
complaint  is  verified  the  plaintiff  may,  when  he  fileB  his  com- 
plaint, or  at  any  time  afterwards  before  final  judgment,  file,  in 
the  clerk's  office  of  each  county  where  the  property  is  situated, 
a  notice  of  the  pendency  of  the  action,  stating  the  names  of  the 
parties,  and  the  object  of  the  action,  and  containing  a  brief  de- 
scription of  the  property  ?n  that  county,  affected  thereby.  Such 
a  notice  may  be  filed  with  the  complaint,  before  the  service  of 
the  summons;  but,  in  that  case,  personal  service  of  the  summons 
must  be  made  upon  a  defendant,  within  sixty  days  after  the 
filing,  or  else,  before  the  expiration  of  the  same  time,  publication 
of  the  summons  must  be  commenced,  or  service  thereof  must  be 
made  without  the  state,  pursuant  to  an  order  obtained  therefor, 
as  prescribed  in  chapter  fifth  of  this  act. 

tiee  Go.  Proc.t  |  182;  see,  |  1681,  also,  |  1678,  post;  L.  19D4,  ch.  518.     u. 
effect  Sept  1,  1904. 
|  1071.   [Aat'd.  11M>5.]    Effect  of  notice. 

Where  a  notice  of  the  pendency  of  an  action  may  be  nled,  as 
prescribed  in  the  last  section,  the  perdency  of  the  action  is  con- 
structive notice,  from  the  time  of  so  filing  the  notice  only,  to 
a  purchaser  or  incumbrancer  of  the  property  affected  thereby, 
from  or  against  a  defendant,  with  respect  to  whom  the  notice  is 
directed  to  be  indexed,  as  prescribed  in  the  next  section.  A  per- 
son, whose  conveyance  or  incumbrance  is  subsequently  executed, 
or  subsequentlv  recorded,  is  bound  by  all  proceedings  taken  in  the 
action,  after  the  filing  of  the  notice,  to  the  same  extent  as  if  he 
was  a  party  to  the  action.  In  any  action,  other  than  an  action  to 
foreclose  a  mortgage  or  for  the  partition  of  real  property  or  for 
dower,  in  which  a  notice  of  the  pendency  thereof  has  been  filed, 
and  in  which  it  shall  appear  to  the  court  upon  a  motion  made  as 
hereinafter  provided,  tnat  adequate  relief  can  be  secured  to  the 

Slaintiff  by  a  deposit  of  money,  or  in  the  discretion  of  the  court 
y  the  giving  of  an  undertaking,  as  hereinafter  provided,  where 
the  cancellation  of  such  notice  is  not  otherwise  expressly  provided 
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for  or  regulated,  any  defendant  or  any  other  person  having  an 
interest  in  the  property  affected,  by  the  action,  may  apply  for  the 
cancellation  of  such  notice.  Such  application  Bhafl  be  by  motion 
made  in  the  action  upon  notice,  to  be  directed  and  approved  by 
the  court,  to  all  the  parties  to  the  action  and  to  such  other  per- 
sons as  the  court  may  direct.  If  the  court  on  the  hearing  of  the 
motion  shall  decide  that  adequate  relief  can  be  seeurea  to  the 
plaintiff  and  that  the  case  is  one  in  which  the  judgment  sought 
to  be  enforced  against  the  real  property  mentioned  in  said  notice 
of  pendency  of  action  may  be  secured  by  the  deposit  of  the  amount 
claimed  or  by  the  giving  of  an  undertaking,  the  court  may  make 
an  order  directing  that  the  applicant  make  a  deposit  in  court  of 
a  sum  of  money,  or  in  the  discretion  of  the  court,  give  an  under- 
taking with  at  least  two  sufficient  sureties  for  the  payment  of 
any  amount  which  the  party  filing  such  notice  of  pendency  of 
action,  or  any  other  party  to  the  action  claiming  an  interest  or 
lien  upon  such  real  property  may  recover  in  the  action,  and  will 
pay  the  judgment  sought  to  be  enforced  against  said  real  property, 
in  the  event  that  a  final  judgment  shall  be  recovered  therein  and 
conditioned  for  the  performance  of  such  other  terms  as  the  court 
may  direct,  and  that  thereupon,  and  upon  such  other  terms,  if 
any,  as  the  court  shall  deem  equitable,  an  order  be  made  can- 
celling such  notice  of  record.  The  sum  required  to  be  paid  into 
court  or  the  amount  of  the  undertaking,  shall  be  at  least  the 
amount  claimed  by  the  plaintiff  or  the  value  of  the  property 
affected  by  the  action  or  the  interest  of  the  party  filing  such 
notice  therein,  with  interest  and  costs,  and  if  the  court  allow  an 
undertaking  to  be  given,  a  copy  thereof  with  notice  of  filing  of 
the  same.  Bhall  be  served  upon  the  attorney  for  the  plaintiff  and 
upon  such  other  parties  as  the  court  may  direct  and  notice  of  not 
leas  than  two  days  of  the  justification  of  the  sureties.  Upon  the 
deposit  of  the  sum  required  into  court,  or  if  an  undertaking  is 
given,  upon  the  approval  of  such  undertaking  by  the  court  or  a 

J'udge  thereof  and  the  compliance  with  such  other  terms  as  may 
lave  been  imposed,  the  court  may  direct  that  the  notice  of  pen- 
dency of  action  be  cancelled  of  record  by  a  particular  clerk  or  by 
all  the  clerks  with  whom  it  is  filed  and  recorded,  which  cancel* 
lation  must  be  made  by  a  note  to  that  effect,  on  the  margin  of 
the  record,  referring  to  the  order.  Unless  the  order  is  entered 
in  the  same  clerk's  office,  a  certified  copy  thereof  must  be  filed 
therein,  before  the  notice  is  cancelled.  After  a  notice  of  pen- 
dency of  action  has  been  cancelled  as  herein  provided,  neither 
the  proceedings  in  the  action,  nor  any  judgment  which  may  be 
rendered  therein,  shall  affect  the  real  property  described  in  any 
notice  of  pendency  which  has  been  cancelled  pursuant  to  the 
provisions  of  this  section. 
Co.  Proc.,  9  132;  L.  1905,  ch.  60.    In  effect  8ept.  1.  1906. 

|  16Tl-au   [Added,  1916.]     Persona  bound  by  Judgment   In 
eertnln  actions. 

In  an  action  or  proceeding  specified  in  articles  second,  third 

or  fourth   of   this  title,   all   the  proceedings   and   the  judgment 

anall  bind,  in  addition  to  the  persons  who  are  bound  pursuant  to 
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the  provisions  of  section  Bixteen  hundred  and  seventy,  all  per- 
sons who  acquire  inchoate  dower  in  the  real  property  described 
in  the  notice  of  pendency  of  the  action  after  the  filing  of  such 
notice  and  also  all  persons  born  between  the  filing  of  such 
notice  of  pendency  of  action  and  the  entry  of  judgments  in  such 
action  who  would  have  been  bound  by  such  proceedings  if  born, 
after  such  judgment;  provided  the  court  may  in  its  discretion  at 
any  time  before  final  judgment  allow  any  such  person  to  inter- 
vene or  may  require  that  he  be  brought  in  as  party,  or  may 
make  such  other  order  or  provision  for  the  protection  or  recog- 
nition of  hiB  rights  as  justice  may  require  and  the  circumstances 
of  the  case  permit.  In  admitting  such  new  party  or  requiring 
such  new  party  to  be  brought  in  the  court  may  give  or  refuse 
leave  to  answer;  may  permit  or  direct  that  the'  answer  of  any 
other  defendant  or  defendants  stand  as  his  answer;  may  direct 
that  the  action  retain  its  place  on  the  calendar;  may  require  or 
dispense,  with  the  appointment  of  guardian  ad  litem;  may  allow 
a  new  trial  or  any  re-hearing;  or  direct  that  all  or  any  part  of 
the  proceedings  stand  and  bind  such  new  party  or  make  or 
impose  any  other  provision,  term  or  condition  that  to  the  court 
may  seem,  proper. 
Added  by  L.  1016,  ch.  518,  In  effect  Sept.  1,  1916. 

|  1672.   [Am'd,  1013.]    Notice  to  be  recorded  and  indexed* 

Each  county  clerk  with  whom  such  a  notice  is  filed,  must  im- 
mediately record  it  in  a  book  kept  in  his  office  for  that  purpose, 
and  index  it  to  the  name  of  each  defendant,  specified  in  a  direc- 
tion, appended  at  the  foot  of  the  notice,  and  subscribed  by  the 
attorney  for  the  plaintiff.  The  notice  filed  in  partition  suits  must 
be  indexed  against  the  name  of  each  plaintiff  and  of  each 
defendant  having  any  interest  or  estate  in  the  premises.  The 
expense  of  procuring  a  new  book,  when  necessary,  must  be  paid 
out  of  the  county  treasury,  as  other  county   charges. 

L.   1864,   cb.   53,   fifi   1  and  2    (6  Edm.  281).     Am'd  by  L.   1913,  cb.  69. 
In  effect  Sept.  1,  1913. 

|  1673*  Notice  of  pendency  of  notion  by  defendant. 

Where  a  defendant  sets  up  in  his  answer  a  counterclaim,  upon 
which  he  demands  an  affirmative  judgment  affecting  the  title  to, 
or  the  possession,  use,  or  enjoyment  of,  real  property,  he  may,, 
at  the  time  of  filing  his  answer,  or  at  any  time  afterwards  before 
final  judgment,  file  a  like  notice.  The  last  three  sections  apply 
to  such  a  notice.  For  the  purpose  of  such  an  application,  the 
defendant  filing  such  a  notice  is  regarded  as  a  plaintiff,  and  the 
plaintiff  is  regarded  as  a  defendant. 

Co.  Proc,  fi  132,  in  part.    See  fi  1670,  ante. 
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I  1674*  [Am'd,    1888.]     Wfeen    and    now    notice    aaar    •• 
cancelled. 

After  the  action  is  settled,  discontinued,  or  abated,  or  final 
Judgment  is  rendered  therein  against  the  party  filing  the  notice, 
and  the  time  to  appeal  herefrom  has  expired,  or  if  a  plaintiff 
filing  the  notice  unreasonably  neglects  to  proceed  in  the  action, 
the  court  may,  in  its  discretion,  upon  the  application  of  any 
person  aggrieved,  and  upon  such  notice  as  may  be  directed  or 
approved  by  it,  direct  that  a  notice  of  the  pendency  of  an  action, 
filed  as  prescribed  in  the  last  four  sections,  be  cancelled  of  record 
by  a  particular  clerk,  or  by  all  the  clerks,  with  whom  it  is  filed 
and  recorded.  The  cancellation  must  be  made  by  a  note  to  that 
effect,  on  the  margin  of  the  record,  referring  to  the  order.  Unless . 
the  order  is  entered  in  the  same  clerk's  office,  a  certified  copy 
thereof  must  be  filed  therein,  before  the  notice  is  cancelled.  In  a 
judgment  creditor's  action,  the  court  may,  at  any  stage  of  the 
proceeding,  upon  notice  to  the  plaintiff  or  to  the  judgment  creditor 
to  be  affected  thereby,  direct  that  a  notice  of  the  pendency  thereof 
be  cancelled,  upon  payment  into  court  of  the  amount  of  the 
judgment  or  judgments  sought  to  be  enforced  in  such  action, 
together  with  the  accrued  interest  and  such  sum  in  addition 
thereto  as  the  court  may  deem  sufficient  to  cover  interest  likely  to 
accrue  during  the  pendency  of  the  action  and  costs.  Or,  in  lieu 
thereof,  the  court  may,  in  its  discretion,  order  that  an  under- 
taking be  given  in  a  sum  double  the  amount  of  the  judgment  or 
judgments  sought  to  be  enforced,  with  two  sufficient  sureties  to 
be  approved  by  the  court  or  a  judge  thereof,  conditioned  that  the 
defendant  or  defendants  applying  therefor  will  pay  the  judgment 
or  judgments  sought  to  be  enforced  against  said  property,  with 
interest  and  costs  in  the  event  that  a  final  judgment  shall  be 
entered  in  such  judgment  creditor's  action  in  favor  of  the  judg- 
ment creditor  or  creditors  to  the  effect  that  such  real  estate  was, 
at  the  time  of  the  filing  of  said  notices  of  pendency  of  action, 
equitably  chargeable  therewith.  A  copy  of  said  undertaking,  with 
notice  of  the  filing  of  the  same,  shall  be  Berved  upon  the  attorney 
for  the  judgment  creditor,  and  notice  of  not  less  than  two  days 
of  the  justification  of  the  sureties.  Upon  the  approval  of  such 
undertaking  'by  the  court  or  a  judge  thereof,  the  court  may  direct 
that  the  notice  of  pendency  of  action  be  cancelled  of  record,  in  the 
manner  above  provided.  Where  a  judgment  creditor's  action  is 
brought  by  the  plaintiff  as  well  on  his  own  behalf  as  on  behalf  of 
such  other  creditors  as  may  come  in  and  contribute  to  the  expense 
of  such  action,  notice  of  the  application  to  cancel  such  lis  pendens 
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shall  be  given,  as  well  to  the  plaintiff  as  to  such  other  judgment 
creditors  as  shall,  before  the  service  of  the  notice  of  motion  or 
order  to  show  cause,  hare  served  upon  the  attorney  appearing  for 
the  defendant  in  whose  name  the  title  shall  stand  at  the  time  of 
the  commencement  of  the  action  a  notice  to  the  effect  that  such 
judgment  creditor  elects  to  come  in  and  contribute  to  the  expenses 
of  such  action,  which  notice  shall  also  describe  the  judgment  by 
giving  the  name  of  the  court  in  which  was  recovered  such 
recovery  and  the  amount  thereof,  and  shall  be  accompanied  by  an 
affidavit  of  the  judgment  creditor  or  his  attorney  to  the  effect  that 
such  judgment  has  been  duly  docketed,  giving  the  date  and  place 
of  such  docket,  and  that  an  execution  has  been  issued  thereon  to 
7  the  sheriff  of  the  proper  county  and  has  been  returned  unsatisfied, 
and  the  amount  claimed  to  be  due  thereon.  In  such  case  the 
court  shall  provide  for  like  deposit  or  like  security,  as  the  case 
may  be,  for  the  benefit  of  the  judgment  creditor  giving  such 
notice  before  the  cancellation  of  such  notice  of  pendency  of  action. 

h.  1892,  ch.  604. 


I  1675.    Waen  and   how  court  may  eompel  delivery   of 
possession  of  real  property  to  purchaser. 

Where  a  judgment  in  an  action  specified  in  this  title,  allots  to 
any  persons  a  distinct  parcel  of  real  property,  or  contains  a  direc- 
tion for  the  sale  of  real  property,  or  confirms  such  an  allotment  or 
sale,  it  may  also,  except  in  a  case  where  it  is  expressly  prescribed 
in  this  act  that  the  judgment  may  be  enforced  by  execution, 
direct  the  delivery  of  the  possession  of  the  property  to  the  person 
entitled  thereto.     If  a  party,  or  his  representative  or  successor, 

who  is  bound  by  the  judgment,  withholds  possession  from  the 
person  thus  declared  to  be  entitled  thereto,  the  court,  besides 
punishing  the  disobedience  as  a  contempt,  may,  in  its  discretion, 
by  order,  require  the  sheriff  to  put  that  person  into  possession. 
Such  an  order  must  be  executed,  as  if  it  was  an  execution  for  the 
delivery  of  the  possession  of  the  property. 

2R.B.  101,  part  of  |  152  (2  Bdm.  190). 


|  1676*  Upoa  sale  of  real  property,  officer  to  pay  taxes* 
etc. 

Where  a  judgment  rendered  in  an  action  for  partition,  for 
dower,  or  to  foreclose  a  mortgage  upon  real  property,  directs  a 
sale  of  the  real  property,  the  officer  making  the  sale  must,  out  of 
the  proceeds,  unless  the  judgment  otherwise  directs,  pay  all  taxes, 
assessments  and  water  rates,  which  are  liens  upon  the  property 
sold,  and  redeem  the  property  sold  from  any  sales  for  unpaid 
taxes,  assessments,  or  water  rates,  which  have  not  apparently 
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become  absolute.    The  earns,  necessary  to  make  those  payments 
and  redemptions,  are  deemed  expenses  of  the  sale,  within  the 
meaning  of  that  expression,  as  used  m  any  provision  of  article 
second,  third  or  fourth  of  this  title. 
U  1870,  ch.  717,  I  2,  modified  and  am'd.     Bee  Bole  61. 

|   1677*     Judgment  to  be  entered  In   county  -where  real 
property  la  situated. 

Where  real  property,  sold  by  virtue  of  a  judgment,  rendered  in 
an  action  specified  in  the  last  section,  is  situated  in  a  county, 
other  than  that  in  which  the  judgment  is  entered,  the  judgment 
must  be  also  entered  in  the  office  of  the  clerk  of  the  county 
wherein  the  property  is  situated,  before  the  purchaser  can  be 
required  to  pay  the  purchase  money,  or  to  accept  a  deed.  The 
clerk  of  the  later  county  must  enter  it  in  the  judgment-book 
kept  by  him,  upon  filing  with  him  a  copy  thereof,  certified  by  the 
clerk  with  whom  it  is  entered. 

|   1678.   [Am'd,   1894,   1896,   1898,   1916,   1916,   1917.]     Sale* 
notice  off  now  conducted. 

A  sale  made  in  pursuance  of  any  provision  of  this  title,  must 
be  at  public  auction  to  the  highest  bidder.  Notice  of  such  sale 
must  be  given  by  the  officer  making  it,  aB  prescribed  in  section 
fourteen  hundred  and  thirtyrfour  of  this  act  for  the  sale  by  the 
sheriff  of  real  property,  by  virtue  of  an  execution,  unless  the 
property  is  situated  wholly  or  partly  in  a  city,  or  in  an  incor- 
porated village  of  the  first  class  in  which  a  daily,  semi-weekly 
or  tri-weekly  newspaper  is  published,  and,  in  that  case,  by  pub- 
lishing notice  of  the  sale  in  such  a  daily,  semi- weekly  or  tri- 
weekly paper,  at  least  twice  in  each  week  for  three  successive 
weeks,  or  m  a  weekly  paper  published  in  a  city  or  in  such  incor- 
porated village  of  the  first  class,  once  in  each  of  the  six*  weeks, 
immediately  preceding  the  sale,  or  in  the  counties  of  New  York 
and  Kings  in  two  such  daily  papers,  which,  if  the  property  be 
located  in  the  county  of  New  York,  shall  be  designated  for  that 
purpose  by  and  in  the  judgment  directing  such  sale.  If  the 
property  be  situated  in  a  city  in  which  no  newspaper  is  published, 
and  there  be  an  adjoining  city,  in  another  county,  in  which  a 
newspaper  is  published,  such  notice  shall  be  published  either 
twice  a  week  for  three  successive  weeks  immediately  preceding 
the  sale  in  a  daily,  semi-weekly  or  tri-weekly  newspaper  of  the 
latter  city  or  once  a  week  for  six  successive  weeks  immediately 
preceding  the  sale  in  a  weekly  newspaper  of  such  city.  If  the 
officer  appointed  to  make  such  sale  does  not  appear  at  the  time 
and  place  where  such  sale  has  been  advertised  to  take  place,  then 
in  that  case  the  attorney  for  the  plaintiff  may  postpone  or 
adjourn  such  sale,  not  to  exceed  four  weeks,  during  which  time 
such  attorney  may  make  application  to  the  court  to  nave  another 
person  appointed  to  make  such  sale.  Notice  of  the  postponement 
of  the  sale  must  be  published  in  the  paper  or  papers  wherein  the 
notice  of  sale  was  published.  The  terms  of  the  sale  must  be 
made  known  at  the  sale,  and  if  the  property,  or  any  part  thereof, 
is  to  be  sold  subject  to  the  right  of  dower,  charge  or  lien,  that 
fact  must  be  declared  at  the  time  of  the  sale.  If  the  property 
consists  of  two  or  more  distinct  buildings,  farms  or  lots  they 
shall  be  sold  separately,  unless  otherwise  ordered  by  the  court; 
and  provided,  further,  that  where  two  or  more  buildings  are 
situated  on  the  same  city  lot,  they  be  sold  together. 

Am'd  by  L.  1884,  ch.  263;  L.  1890,  cb.  152;  L.  1808.  cb.  062:  L.  1015. 
ch.  819;  L.  1916,  ch.  589;  L.  1,917,  rh-  248,  in  effect  Sept.  I,  1017. 
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fi  1670.   [Am'd,   1916.]    Purchase*  by  certain   officers 
blotted.     Penalty. 

A  commissioner  or  other  officer  making  a  sale,  as  prescribed 
in  this  title,  or  a  guardian  of  an  infant  party  to  the  action,  shall 
not,  nor  shall  any  person,  for  his  benefit,  directly  or  indirectly, 
purchase,  or  be  interested  in  the  purchase  of  any  of  the  property 
s*  Id;  except  that  a  guardian  may,  where  he  is  lawfully  author- 
ized to  do  so,  purchase  for  the  benefit  or  in  behalf  of  his  ward. 
The  violation  of  this  section,  is  a  misdemeanor;  and  a  purchase 
made  contrary  to  this  section,  is  void.  But  no  action  shall  be 
brought  for  or  in  respect  to  real  property  Ly  a  person  claiming 
that  the  property  has  been  heretofore  sold  under  a  judgment  in 
an  action  directing  the  sale  wherein  there  were  infant  defendants 
for  whom  a  guardian  ad  litem  had  been  appointed,  and  the 
premises  were  sold  at  public  auction  and  purchased  by  or  on 
behalf  of  such  guardian  ad  litem,  commissioner  or  other  officer 
and  where  the  deed  to  the  premises  so  purchased  has  been 
recorded  in  the  proper  office  for  thirty  years,  unless  such  action 
shall  be  commenced  within  six  months  after  this  act  takes  effect. 
Am'd  by  L.  1916,  eh.  585,  in  effect  Sept.  1,  1916. 

1  168©.  Reversioner,  etc.,  may  bring;  action  after  tenant's 
default. 

Where  a  tenant  for  life,  or  for  a  term  of  years,  suffers  judg- 
ment to  *be  taken  against  him,  by  consent  or  by  default,  in  an 
action  of  ejectment,  or  an  action  for  dower,  the  heir  or  person 
owning  the  reversion  or  remainder,  may,  after  the  determination 
of  the  particular  estate,  maintain  an  action  of  ejectment  to 
recover  the  property. 
US.  339,  (2(2  Bdm.  360),  am'd.    See  f  1688,  port. 

|  1681.     Defendant,    bow     prevented     front     committing* 
waste,  etc. 

If,  during  the  pendency  of  an  action  specified  in  this  title,  the 
defendant  commits  waste  upon,  or  does  any  other  damage  to, 
the  property  in  controversy,  the  court,  or  a  judge  thereof,  may, 
upon  the  application  of  the  .plaintiff,  and  due  proof  of  the  facta 
by  affidavit,  grant,  without  notice  or  security,  an  order,  restrain- 
ing him  from  the  commission  of  any  further  waste  upon  or  dam- 
age to  the  property.  Disobedience  to  such  an  order  may  be  [ 
punished  as  a  contempt  of  the  court.  This  section  does  not 
affect  the  plaintiff's  right  to  a  permanent  or  temporary  injunc- 
tion in  such  an  action. 

2  R.  S.  336,  fi|  18  and  19  (2  Bdm.  347). 

fi  1682.  When  order  for  survey  may  be  made. 

If  the  court,  in  which  an  action  relating  to  real  property  is 
pending,  is  satisfied  that  a  survey  of  any  of  the  property,  in 
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the  possession  of  either  party,  or  of  a  boundary  line  between 
the  parties,  or  between  the  property  of  either  of  them,  and  of 
another  perBon,  is  necessary  or  expedient,  to  enable  either  party 
to  prepare  a  pleading,  or  prepare  for  trial,  or  for  any  other 
proceeding  in  the  action,  it  may,  upon  the  application  of  either 
party,  upon  notice  to  the  party  in  possession,  make  an  order, 
granting  to  the  applicant  leave  to  enter  upon  that  party's  prop- 
erty, to  make  such  a  survey. 

2R.3.  841,  |  13  (2  Bdm.  862),  am'd. 

9  1083.  Contents  and  service  of  order. 
An  order,  made  as  prescribed  in  the  last  section,  must  specify, 
by  a  description  as  definite  as  may  be,  the  property  or  boundary 
line  to  be  surveyed,  and  the  real  property  of  the  adverse  party, 
upon  which  it  is  necessary  to  enter  for  that  purpose.  A  copy 
thereof  must  be  served  on  the  owner  or  occupant  of  that  property, 
before  entry  thereupon. 

Id.,  f  14.  am*d. 

|  1684.  Authority  of  party  under  order. 
After  serving  a  copy  of  the  order,  as  prescribed  in  the  last 
section,  the  party  obtaining  it,  his  necessary  surveyors,  servants,* 
and  agents,  may  enter,  for  the  purpose  of  making  the  survey, 
upon  the  real  property  described  in  the  order,  and  may  there 
make  the  survey;  but  each  person  so  entering  is  responsible  for 
any  unnecessary  injury  done  by  him;  and  the  party  procuring 
the  order  is  responsible  for  such  an  injury,  done  by  any  person 
so  entering. 

Id..  |  15,  am'd. 

|  1685.  Liability  of  purchaser,  pending*  an  action. 
If  the  defendant,  in  an  action  of  ejectment  or  an  action  for 
dower,  aliens  the  real  property  in  question,  after  the  filing  of 
a  notice,  as  specified  in  section  1670  of  this  act,  and  an  execu- 
tion against  him  for  the  plaintiff's  damages  is  returned  wholly 
or  partly  unsatisfied,  an  action  may  be  maintained  by  the  plain- 
tiff against  any  person  who  has  been  in  possession  of  the  prop- 
erty, under  the  defendant's  conveyance,  to  recover  the  unsatisfied 
portion  of  the  damages,  for  «,  time  not  exceeding  that,  during 
which  he  possessed  the  property. 

Id..  |  10.     See  |  1670,  ante. 

|  1686.  Infant  may  maintain,  etc.,  real  action  in  hii  ©i 


Any  action  specified  in  this  title  may  be  maintained  by  or 
against  an  infant  in  his  own  name;  and  article  fourth  of  title 
second  of  chapter  fifth  of  this  act  applies  to  such  an  action, 
except  as  otherwise  prescribed  in  sections  1535  and  1536  of  this 
act 

f  1687.  Joinder  of  real  actions  with  others. 

Nothing  contained  in  this  title'  is  to  be  construed,  as  to  prevent 
the  plaintiff  from  uniting  in  the  same  complaint  two  or  more 
causes  of  action,  in  any  case  s{>ecified  in  section  484  of  this  act. 
See  |  484,  ante. 

f   1688.  'When   special   proceeding   to  recover   real   prop- 
erty  not  allowed. 

A  special  proceeding  to  recover  real  property  cannot  be  taken, 
except  ia  a  case  specially  prescribed  by  law. 

US.  844,  IM(3  Bdm.  854). 
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article:  tbhth. 

(Added  by  L.  1901,  eh.  80S.    In  effect  Sept.  1,  190LI 

Evidence  in  actions  or  proceedings  involving  a  title  to  real  property, 

• 

Sec.  1088a.  Testimony  perpetuated  pursuant  to  this  article  may  be  received. 
1888b.  Effect  of  documentary  evidence^ 
1688c.  Mode  of  Introducing  testimony. 

1688d.  Application  to  take  deposition  and  perpetoate  testimony. 
2088e.  Petition,  what  to  contain. 
1688f.  Appointment  of  referee;  notice  to  appear. 
1688*.  Beferee  to  take  deposition. 

1688b.  Examination;  deposition  to  be  signed  and  certified. 
2688L  Depositions  as  evidence. 


*  f688st.    Testimony  perpetuated  pursuant  to  thi*  artiel< 
be  received. 


In  any  action  or  proceeding  involving  a  question  as  to  title  to 
leal  property  in  the  state  of  New  York,  the  court  shall  upon  the 
offer  of  any  party  receive  in  evidence  testimony  perpetuated  pur- 
suant to  the  provisions  of  this  article;  provided  that  the  testimony 
of  a  witness  shall  not  be  admissible  under  the  provisions  hereof, 
until  the  court  is  satisfied  that  such  witness  is  deceased,  or  is 
unable  personally  to  attend  by  reason  of  insanity,  sickness  or  other 
infirmity,  or  is  confined  in  a  prison  or  jail,  or  is  absent  from  the 
state,  and  his  attendance  can  not  with  reasonable  diligence  be 
compelled  by  subpoena  or  his  testimony  taken  by  commission. 

{  1688b.  Effect  of  documentary  evidence. 

No  provision  of  this  article  shall  give  to  any  documentary  evi- 
dence introduced  in  connection  with  such  testimony  any  greater 
or  different  effect  than  may  be  due  to  it  by  reason  of  the  testi- 
mony relative  thereto  or  its  own  character. 

|  1688c.  Mode  of  introducing  testimony. 

Such  testimony  may  be  introduced  in  such  action  or  proceeding 
In  any  mode  established  by  the  practice  of  the  courts  for  the 
introduction  of  testimony  given  upon  a  former  trial  of  an  action 
by  a  witness  who  has  since  died,  and  subject  to  objections  aa  to 
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the  competency  of  a  witness  or  the  relevancy  or  competency  of  a 
question  put  to  him  or  the  answer  given  by  him,  as  if  the  witness 
were  personally  examined,  and  without  being  noted  upon  the 
deposition. 

f  1688d.  Application  to  taKe  deposition  and  to  perpetu- 
ate testimony. 

Where  a  person  has  been,  or  he  and  those  under  whom  he 
claims  have  been,  for  one  year  in  possession  of  real  property  or 
of  an  undivided  interest  therein,  claiming  It  in  fee  or  for  life 
or  for  a  term  of  years,  not  less  than  ten,  he  may  apply  to  the 
supreme  court,  by  petition,  to  take  the  deposition  of  any  person 
or  persons  and  to  perpetuate  such  testimony  to  be  received  in 
evidence  pursuant  to  the  provisions  of  this  article* 

|  1688o.  Petition*  wnat  to  eontain. 

The  person  desiring  to  take  a  deposition  and  to  perpetuate 
testimony  as  prescribed  in  this  article  may  present  to  a  justice  of 
the  supreme  court  a  petition  duly  verified,  setting  forth  as  follows: 

First.  A  description  of  the  real  property  in  relation  to  which 
the  petitioner  desires  testimony  taken  and  perpetuated,  the  estate 
of  the  petitioner  therein,  whether  in  fee  or  for  life,  or  for  a  term 
of  years,  and  whether  he  holds  as  heir,  devisee  or  purchaser,  or 
as  trustee  of  an  express  trust. 

Second.  That  the  property  at  the  date  of  the  petition  Is  and 
for  one  year  next  preceding  has  been  in  his  possession  or  the 
possession  of  himself  and  those  from  whom  he  derives  title,  either 
as  sole  owner  or  as  joint  tenant  or  as  tenant  in  common. 

Third.  A  general  statement  of  the  facts  as  to  which  testimony 
Is  to  be  taken  and  the  circumstances  which  render  it  necessary 
for  the  protection  of  the  petitioner's  rights  that  the  proposed 
testimony  should  be  perpetuated. 

Fourth.  The  names  and  residences  of  the  persons  to  be  ex- 
amined. 

Fifth.  The  names  and  residences  of  persons  having  Interests 
which  may  be  adversely  affected  by  the  testimony  sought  to  be 
taken,  so  far  as  such  names  and  residences  are  within  the  knowl- 
edge of  the  petitioner;  or,  where  such  names  and  residences  can- 
not be  ascertained,  a  statement  of  the  class  of  persons  having 
interests  which  may  be  so  adversely  affected. 

Sixth.  Any  other  fact  necessary  to  show  that  the  case  comes 
within  the  provisions  of  this  article. 

I   1088f.  (Am*d,  1913.]     Appointment  of  referee;  notice  to 

Upon  the  presentation  of  the  petition,  the  judge  shall  make  an 
order   containing  directions  as  to  the  persons  to  whom,  and  th# 
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manner  in  which,  notice  shall  be  given  of  the  time  and  place  at 
which  such  application  will  be  heard;  and  at  the  time  fixed  in 
said  notice  for  that  purpose,  if  it  shall  be  shown  to  the  satis- 
faction of  the  court  that  the  case  comes  within  the  provisions  of 
this  article,  the  court  shall  make  an  order  appointing  a  referee 
to  take  such  testimony  and  prescribing  the  manner  in  which  and 
the  persons  to  whom  notice  shall  be  given  of  the  time  and  place 
at  which  the  testimony  will  be  taken  before  said  referee. 

If  it  shall  appear  from  the  petition  that  the  person  or  persons 
to  be  examined  reside  without  the  state,  the  judge  to  whom 
the  petition  may  be  presented  may  direct  that  a  commission  be 
issued  to  one  or  more  competent  persons  named  therein  to  ex- 
amine the  person  or  persons  named  therein  under  oath  upon 
the  interrogatories  annexed  to  the  commission;  to  take  and  certify 
the  deposition  of  each  witness,  and  to  return  the  same  and  the 
commission  according  to  the  directions  given  in  or  with  the  com* 
mission;  and  for  thiB  purpose  the  judge  shall  make  an  order 
directing  that  interrogatories  be  settled  on  notice  to  persons  who, 
from  the  petition  it  may  appear,  may  .be  adversely  affected  by 
the  testimony  sought  to  be  taken.  All  the  provisions  of  chapter 
nine,  title  three,  article  two  of  the  code  of  civil  procedure  shall 
apply  to  depositions  taken  without  the  state  as  herein  provided; 
and  a  deposition  taken  and  filed  in  accordance  with  the  pro- 
visions thereof  and  of  this  article,  shall  have  the  same  force  and 
effect  as  the  depositions  of  a  witness  before  a  referee  as  herein 
provided,  if,  before  it  may  be  read  in  evidence,  the  petition  and 
order  under  which  it  was  taken  and  proof  of  service  of  all 
the  notices  required  by  this  article,  shall  be  filed  in  the  office 
of  the  clerk  of  the  county  in  which  the  real  estate  is  situated, 
and  the  deposition  or  a  certified  copy  thereof  shall  be  recorded 
in  the  office  of  the  register,  or.  if  there  be  none,  of  the  county 
clerk,  of  the  county  in  which  the  real  estate  is  situated. 

Am'd  by  L.  1918,  ch.  140.    In  effect  March  27,  1913. 

|  1088g.  [Am'd,  1013.]     Referee  to  take  deposition. 

Before  proceeding  with  the  testimony,  the  referee  shall  require 
proof  that  due  notice  of  the  hearing  has  been  given  in  accordance 
with  the  directions  in  said  order  contained,  and  thereupon  the 
referee  must  proceed  to  take  the  depositions  of  the  persons  pro- 
posed to  be  examined,  as  stated  in  the  petition,  at  the  time  and 
place  mentioned  in  the  notice,  and  may  from  time  to  time  ad- 
journ the  examination  to  another  day  and  another  place  within 
the  same  county.  AH  the  provisions  of  sections  eight  hundred 
and  fifty-four,  eight  hundred  and  fifty-five,  eight  hundred  and 
fifty-six,  eight  hundred  and  fifty-seven  and  eight  hundred  and 
fifty-eight  of  the  code  of  civil  procedure  apply  to  the  examination 
of  a  person  taken  before  a  referee  as  prescribed  in  this  article. 

Am'd  by  L.  1913,  ch.  140.     In  effect  March  27,  1913. 
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10881i.  Examination;  deposition  to  be  signed  and 
ed. 


The  referee  upon  every  examination  taken  as  prescribed  in  this 
article  must  insert  therein  every  answer  or  declaration  of  the 
person  examined,  which  any  party  to  the  said  proceeding  requires 
to  be  inserted.  If  upon  the  examination  before  the  referee  the 
person  examined  refuses  to  answer  any  question,  the  referee  must 
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report  the  fact  to  the  court  or  a  judge  thereof,  who  must  deter- 
mine whether  the  witness  is  bound  to  answer  the  question.  The 
deposition  \ihen  completed  must  be  read  and  subscribed  by  the 
persons  examined,  certified  to  by  the  referee,  and  within  ten  days 
thereafter  must,  together  with  the  petition  and  order  under  which 
it  was  taken,  and  proof  of  service  of  all  the  notices  required  by 
this  article,  be  filed  in  the  office  of  the  clerk  of  the  county  in 
which  it  was  taken,  and  the  said  deposition  or  a  certified  copy 
thereof  must  be  recorded  in  the  office  of  the  register  (or  clerk 
•where  there  is  no  register)  of  the  county  in  which  the  real  estate 
If  situated. 

|  16881.  [Am'd,  1913.]     Depo»ltlona  n»  evidence. 

Subject  to  the  provisions  of  this  article,  the  depositions  taken 
before  a  referee  or  pursuant  to  a  commission  or  a  certified  copy 
thereof  may  be  read  in  evidence  by  any  party  to  an  action  or 
proceeding,  which  shall  involve  the  title  to  such  real  property, 
as  against  the  person  on  whose  petition  said  depositions  were 
taken,  each  person  to  whom  notice  of  the  taking  of  such  deposi- 
tions was  given  as  directed  in  the  order  appointing  the  referee, 
and  all  persons  claiming  from,  through  or  under  them  or  any 
of  them. 

An'd  by  L.  1913,  ch.  140.     In  effect  March  27,  1013. 
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TITLE   H. 

Actions  relating1  to  cnattelv. 

Article  1.  Action    to    recover   a    chattel. 

2.  Action  to  foreclose  a  Ilea  upon  a  chattel. 

ARTICLE    FIRST. 

Action  to  recover  a  chattel. 

3ec.  1089.  Joinder  of   action  with   others. 
1680.  When  It  cannot  be  maintained. 
1601.  Id.;  after  judgment  against  the  plaintiff. 
1692.  Id.;   by   an  assignee. 
1C93.  Jurisdiction,  etc.,  when  a  replevin  precedes  summons. 

1694.  Plaintiff  may  require  sheriff  to  replevy. 

1695.  Affidavit  therefor,  before  commencement  of  action. 
1096.  Id.;  after  commencement  of  action. 

1G97.  Id.;  where  several  chattels  are  to  be  replevied. 

1098.  Provision  where  a  part  only  is  replevied. 

1690.  Plaintiff's   undertaking  for   replevin. 

1700.  How  chattel   to   be   replevied. 

17U1.  Id.;  how  taken  from  a  building,  etc. 

1702.  Replevied  chattel;  how  kept,  etc. 

1703.  When  defendant  may  except  to  sureties;  proceedings  thereupon, 

1704.  When   defendant   may   reclaim   chattel;    proceedings  thereupon. 
1706.  Sureties;  when  and  bow  to  Justify. 

1706.  When  and  to  whom  sheriff  must  deliver  chattel. 

1707.  Penalty  for  wrong  delivery  by   sheriff. 

1708.  Undertaking;  to  whom  delivered. 

1709.  Claim  of  title  by  third  person;   proceedings  thereupon. 

1710.  Action  against  sheriff  upon  such  claim. 

1711.  Indemnity  to  sheriff  against  such  action. 

1712.  When  agent,  etc.,  may  make  affidavit  for  replevin  or  return. 

1713.  Second  and  subsequent  replevin;   proceedings  thereupon. 

1714.  Replevin,  where  order  of  arrest  has  been  granted. 

1715.  Return,   etc.,  by  sheriff. 

1716.  Id.;  how  compelled. 

1717.  Replevin  papers  to  be  made  part  of  judgment-roll.  etc. 

1718.  Action  not  affected  by  failure  to  replevy. 

1719.  When   and  how  plaintiff  may  abandon   his  claim  as  to  part. 

1720.  Title;  how  stated  in  pleading. 

1721.  Taking,  etc.;   bow  stated  In  complaint. 

1722.  Damages,   when  chattel  Injured,   etc.,  by  defendant. 
1728.  Answer  of  title  In  third  person. 

1724.  Answer  that  property  was  distrained  doing  damage. 

1725.  Defendant  may  demand  judgment  for  return. 

1726.  Verdict,  etc.,    what  to  state. 

1727.  Substitute, In  certain  cases  for  finding  as  to  value. 

1728.  Verdict,  etc.,   for  part  of  several   chattels;  judgment  thereupon. 

1729.  Damages  how  ascertained  on   default. 

1730.  Final  judgment:  docketing  the  same. 

1731.  Execution:  contents  thereof. 

1732.  Id.;  sheriff's  power  to  take  chattel. 

1733.  Action  on  undertaking;   when  maintainable. 

1734.  Sheriff's  return  evidence  therein. 

1735.  Injury,    etc.,  .no  defence. 

1736.  Abatement  and   revival  of  action. 

|  1680.  Joinder  of  action  with  othern. 

Nothing  in  this  title  is  to  be  so  construed,  as  to  prevent  the 
plaintiff  from  uniting,  in  the  same  complaint,  twro  or  more 
causes  of  action,  in  any  case  specified  in  section  484  of  this  act. 

See    ft    1687,    ante. 

|  1600.  [Am'd,  1804.]    When  It  cannot  be  maintained* 

An  action  to  recover  a  chattel  cannot  be  maintained  in  either 

of  the  following  cases: 
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1.  Where  the  chattel  was  taken  by  yirtue  of  a  warrant,  against 
the  plaintiff,  for  the  collection  of  a  tax,  assessment  or  fine,  issued 
in  pursuance  of  a  statute  of  the  State  or  of  the  United  States; 
unless  the  taking  was,  or  the  detention  is,  unlawful,  as  specified 
in  section  sixteen  hundred  and  ninety-five  of  this  act. 

2.  Where  it  was  seized  by  virtue  of  an  execution,  or  a*  war- 
rant of  attachment,  against  the  property  of  the  plaintiff,  unless 
it  was  legally  exempt  from  such  seizure,  or  is  unlawfully  de- 
tained, as  specified  in  section  sixteen  hundred  and  ninety-five 
of  this  act. 

3.  Where  is*  was  seized  by  virtue  of  an  execution,  or  a  war- 
rant of  attachment,  against  the  property  of  a  person  other  than 
the  plaintiff,  and  at  the  time  of  the  commencement  of  the  action 
the  plaintiff  had  not  the  right  to  reduce  it  into  his  possession. 

L.  1894,  ch.  306;  2  R.  S.  522,  §§  4  and  5  (2  It.  S.  540),  am'd. 

"f  1681.  Id.  |  after  judgment  against  the  plaintiff. 

Where  a  chattel  is  replevied,  in  an  action  to  recover  the 
same,  and  a  final  judgment  awarding  the  possession  thereof  to 
the  defendant  is  rendered,  a  subsequent  action  to  recover  the 
same  chattel  cannot  be  maintained  by  the  plaintiff,  for  the 
same  cause  of  action.  But  the  judgment  does  not  affect  his 
right  to  maintain  an  action  to  recover  damages,  for  taking  or 
detaining  the  same  or  any  other  chattel,  unless  it  was  rendered 
against  him  upon  the  merits. 
Id.,  fi  62. 

I  1082.  Id.)  by  an  asslgrnee. 

An  action  to  recover  a  chattel,  the  title  to  which  has  been 
transferred  to  the  plaintiff,  since  the  wrongful  taking,  or  during 
the  wrongful  detention  thereof,  with  or  without  the  damages 
sustained  by  the  taking,  withholding,  or  detention,  may  be 
maintained  in  any  case,  where,  except  for  the  transfer,  such  an 
action  might  be  maintained,  by  the  person  from  or  through  whom 
the  plaintiff  derives  title;  but  not  otherwise. 

|  1603.  Jurisdiction,  etc.,  'when  replevin  precedes  inm- 
noni. 

Where  a  chattel  is  replevied  before  the  service  of  the  sum- 
mons, as  prescribed  in  this  article,  the  seizure  thereof  by  the 
sheriff  is  regarded  as  equivalent  to  the  granting  of  a  provisional 
remedy,  for  the  purpose  of  giving  jurisdiction  to  the  court,  and 
enabling  it  to  control  the  subsequent  proceedings  in  the  action: 
and  as  equivalent  to  the  commencement  of  the  action,  for  the 
purpose  of  determining,  whether  the  plaintiff  is  entitled  to  main- 
tain the  action,  or  the  defendant  is  liable  thereto. 

See  fi  416,   ante. 

|  1C94.  Plaintiff  may  require  nherlft*  to  replevy. 

The  plaintiff  may,  when  the  summons  is  issued,  or  at  any 
time  afterwards,  and  before  the  service  of  a  copy  of  the  defend- 
ant's answer,  or,  where  judgment  is  taken  by  default  for  want 
of  an  appearance  or  pleading,  before  the  entry  of  the  final 
judgment,  cause  the  chattel,  to  recover  which  the  action  is 
brought    to  be   replevied   by   the   sheriff   of   the   county   where 

•  Bo  In  the  original. 
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it  is  found.  For  that  purpose,  he  must  deliver  to  the  sheriff 
an  affidavit  and  a  written  undertaking,  as  prescribed  in  the 
following  sections  of  this  article,  with  a  written  requisition, 
indorsed  upon  or  annexed  to  the  affidavit,  and  subscribed  by  his 
attorney,  to  the  effect,  that  the  sheriff  is  required  to  replevy 
the  chattel  described  therein.  The  requisition  may  be  directed 
to  the  sheriff  of  a  particular  county,  or,  generally,  to  the  sheriff 
of  any  county  where  the  chattel  is  found.  It  is  deemed  the 
mandate  of  the  court. 
Go.  Proc,  if  206  and  209,  am'd  and  conaoUdated. 

|  1695.  Affidavit  therefor,  before  commencement  of 
action. 

The  affidavit,  to  be  delivered  to  the  sheriff,  as  prescribed  in 
the  last  section,  must  particularly  describe  the  chattel  to  be 
replevied;  and  must  contain  the  following  allegations: 

1.  That  the  plaintiff  is  the  owner  of  the  chattel,  or  is  entitled 
to  the  possession  thereof,  by  virtue  of  a  special  property  therein; 
the  facts  with  respect  to  which  must  be  set  forth. 

2.  That  it  Is  wrongfully  detained  by  the  defendant. 

3.  The  alleged  cause  of  the  detention  thereof,  according  to 
the  best  knowledge,  information,  and  belief  of  the  person  making 
the  affidavit. 

4.  That  it  has  not  been  taken  by  virtue  of  a  warrant,  against 
the  plaintiff,  for  the  collection  of  a  tax,  assessment,  or  fine,  issued 
in  pursuance  of  a  statute  of  the  State,  or  of  the  United  States; 
or.  If  it  has  been  taken  under  color  of  such  a  warrant,  either 
that  the  taking  was  unlawful,  by  reason  of  defects  in  the  pro- 
cess, or  other  causes  specified,  or  that  the  detention  is  unlawful, 
by  reason  of  facts  specified,  which  have  subsequently  occurred. 

5.  That  it  has  not  been  seized  by  virtue  of  an  execution  or 
Warrant  of  attachment,  against  the  property  of  the  plaintiff, 
or  of  any  perRon  from  or  through  whom  the  plaintiff  has  derived 
title  to  the  chattel,  since  the  seizure  thereof;  or,  if  it  has  b°en 
bo  seized,  that  it  was  exempt  from  the  seizure,  by  reason  of  facts 
specified,  or  that  its  detention  is  unlawful,  by  reason  of  facts 
specified  which  have  subsequently  occurred. 

6.  Its  actual  value. 

See  Co.  Proc.,  $  207. 

|  1096.  Id.  |  after  commencement  of  action* 

But  where  the  affidavit  is  made  after  the  service  of  the  sum- 
mons, the  allegation**,  required  to  be  inserted  therein  by  subdi- 
visions first  and  second  of  the  last  section,  must  be  to  the  effect, 
that  the  plaintiff,  at  the  time  of  the  commencement  of  the 
action,  was  the  owner  of  the  chattel,  or  was  entitled  to  the 
possession  thereof  by  virtue  of  a  special  property  therein:  and 
that  it  was  then  wrongfully  detained  by  the  defendant,  as  pre- 
scribed in  those  subdivisions. 

5  1697.  Id.;  where  several  chattels  are  to  be  replevied. 

Where  the  affidavit  describes  two  or  more  chattels  of  the 
same  kind,  it  must  state  the  number  thereof,  and  where  it 
describes  a  chattel  in  bulk,  it  must  state  thr  weight,  measure- 
ment, or  other  quantity.  Where  it  describes  two  or  more  chattels 
to  be  replevied,  it  may,  at  the  ©lection  of  the  plaintiff,  state  the 
aggregate  value  of  all;  or,  separately,  the  value  of  any  chattel 
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or  of  any  class  of  chattels,  and  the  aggregate  value  of  the  re- 
mainder, If  any.  Where  it  states  sepnruiuiy  the  value  of  one 
or  more  chattels  or  classeB  of  chattels,  the  defendant  uniy  re- 
quire, as  prescribed  in  the  following  provisions '  of  ihis  article, 
the  return  of  any  or  all  of  the  chattels  or  classes  of  chattels, 
the  value  of  which  is  thus  stated,  or  of  the  portion  thereof 
which  has  been  replevied.  If  he  procures  such  a  return.  t?jp 
remainder  must  be  delivered  to  the  plaintiff,  except  as  is  otherwise 
prescribed  in  this  article. 
Explanatory  of  (   1695,   ante. 

|  1008.  Provision  where  a  part  only  U  replevied. 

The  sheriff  must  replevy  a  smaller  number  or  a  smaller  quantity, 
if  the  whole  of  the  chattel  or  chattels  described  in  the  affidavit 
cannot  be  found.  In  that  case,  if  the  aggregate  value  only  is 
stated  in  the  affidavit,  the  value  of  the  entire  chattel  or  class  of 
chattels,  as  so  stated,  is  to  be  deemed  the  value  of  the  part  re- 
plevied, for  the  purposes  of  the  proceedings  to  procure  a  return 
thereof  to  the  defendant. 

|  1089.   Plaintiff**  undertaking  for  replevin. 

The  undertaking  to  be  delivered  to  the  sheriff,  with  a  requisi- 
tion to  replevy  a  chattel,  must  be  executed  by  at  least  two  su re- 
ties,  who  must  be  approved  by  the  sheriff.  It  must  be  to  the 
effect,  that  the  sureties  are  bound  in  a  specified  sum,  not  less 
than  twice  the  value  of  the  chattel,  as  stated  in  the  affidavit,  for 
the  prosecution  of  the  action;  for  the  return  of  the  chattel  to  the 
defendant,  if  possession  thereof  is  adjudged  to  him,  or  if  the 
action  abates,  or  is  discontinued,  before  the  chattel  is  returned  to 
the  defendant:  and  for  the  nayment  to  the  defendant  of  any  sum, 
which  the  judgment  awards  to  him  against  the  plaintiff. 

|  1700.    How  chattel  to  be  replevied. 

If  any  chattel,  described  in  the  affidavit,  is  found  in  the  posses- 
sion of  the  defendant,  or  of  his  agent,  the  sheriff,  to  whom  an 
affidavit,  requisition,  and  undertaking  are  delivered,  as  prescribed 
in  the  foregoing  sections  of  this  article,  must  forthwith  replevy 
it,  by  taking  it  into  his  possession.  He  must  thereupon,  without 
delay,  serve  on  the  defendant  a  copy  of  the  affidavit,  requisition 
and  undertaking,  by  delivering  the  same  to  him  personally,  if  he 
enn  be  found  within  the  county;  or,  if  he  cannot  be  so  found,  to 
his  agent,  if  any,  from  whose  possession  the  chattel  is  taken;  or, 
if  neither  can  be  found  within  the  county,  by  leaving  the  copy  at 
the  usual  place  of  abode  of  either,  with  a  person  of  suitable  age 
and  discretion. 

See  Co.  Proc.,  remainder  of  {  200,  am'd. 

5  1701.  Id.t  how  taken  from  a  hulldlnfr,  etc 

If  any  chattel,  described  in  the  affidavit,  is  secured  or  concealed 
in  a  building  or  inclosure,  the  sheriff  must  publicly  demand  its 
delivery.  If  it  is  not  delivered,  pursuant  to  the  demand,  he  must 
rouse  the  building  or  inclosure  to  be  broken  open,  and  must  take 
the  chattel  into  his  possession, 
ro.  Proc..  $  214.    See  jf$  104,  105  and  1094,  ante. 

|  1702.  Replevied  chattel;  how  kept,   etc. 

A  sheriff,  who  has  replevied  n  chattel,  must  retain  it  in  his  pos- 
session,  keeping  it  in   a  secure  place,   until  the  person,  who  is 
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entitled  to  the  possession  thereof,  is  ascertained,  as  prescribed  in 
this  article.  He  must  then  deliver  it  to  that  person,  upon  request 
and  payment  of  his  lawful  fees,  and  necessary  expenses  for  taking 
and  keeping  it,  as  taxed  by  a  judge  of  the  court,  or  the  county 
judge  of  the  county  where  the  chattel  was  replevied,  upon  such  a 
notice  as  the  judge  deems  proper. 

Co.  Proc,  §  215,  am'd. 

$  1703.  When  defendant  may  except  to  sureties;  pro- 
ceedings thereupon. 

Within  three  days  after  the  chattel  is  replevied,  and  a  copy  of 
the  affidavit,  requisition,  and  undertaking  is  served,  the  defendant, 
unless  he  requires  a  return  of  the  chattel  replevied,  or  of  one  or 
more  of  them,  where  two  or  more  chattels  are  replevied,  may 
serve  upon  the  sheriff  a  notice,  that  he  excepts  to  the  plaintiffs 
sureties;  otherwise  he  is  deemed  to  have  waived  all  objections  to 
them.  Where  the  defendant  has  not  appeared,  the  notice  must  be 
subscribed  either  by  him,  or  by  his  agent  or  attorney.  The  per- 
son so  subscribing  the  notice  must  add  to  his  signature  his  office 
address,  as  prescribed  by  law,  with  respect  to  a  notice  of  appear- 
ance. Within  ten  days  after  service  of  such  a  notice,  the 
plaintiff's  attorney  must  serve  upon  defendant's  attorney,  or,  if 
the  defendant  has  not  appeared,  upon  the  sheriff,  notice  of  the 
justification  of  the  sureties.  If  the  notice  of  justification  is  served 
upon  the  sheriff,  he  must  immediately  serve  it  upon  the  person, 
whose  name  is  subscribed  to  the  notice  of  exception,  in  the  mode 
prescribed  by  law,  for  service  of  a  paper  upon  an  attorney  in  an 
action. 

Id.,  f  210,  am'd. 

(  1704.  When  defendant  may  reclaim  chattels  proceed- 
ing's   thereupon. 

The  defendant,  if  he  does  not  except  to  the  plaintiff's  sureties, 
as  prescribed  in  the  last  section,  may,  within  the  time  allowed  to 
him  for  such  an  exception,  serve  upon  the  sheriff,  a  notice  that  he 
requires  a  return  of  the  chattel  replevied.  With  the  notice,  he 
must  deliver  to  the  sheriff  the  following  papers: 

1.  An  affidavit,  containing  an  allegation,  either  that  the  defend- 
ant is  the  owner  of  the  chattel,  or  that  he  is  lawfully  entitled  to 
the  possession  thereof,  by  virtue  of  a  special  property  therein,  the 
facts  with  respect  to  which  must  be  set  forth. 

2.  An  undertaking,  executed  by  at  least  two  sureties,  to  the 
effect  that  they  are  bound,  in  a  specified  sum,  not  less  than  twieo 
the  value  of  the  chattel  as  stated  in  the  affidavit  of  the  plaintiff, 
for  the  delivery  thereof  to  the  plaintiff,  if  delivery  thereof  is 
adjudged,  or  if  the  action  abates-  in  consequence  of  the  defend- 
ant's death;  and  for  the  payment  to  him  of  any  sum,  which  the 
indcrment  awards  against  the  defendant. 

Within  three  days  after  serving  a  notice,  requiring  a  return  of 
the  chattel,  as  prescribed  in  this  section,  the  defendant  must  serve 
upon  the  plaintiff's  attorney,  notice  of  the  justification  of  the  sure- 
ties to  the  undertaking. 

Id.,  §  211,   am'd. 

5  1705.  Sureties;  when  and  how  to  justify. 

The  justification  of  sureties,  as  prescribed  in  either  of  the  last 
two  sections,  must  take  olace.  either  in  the  county  where  the 
chattel  was  replevied,  or  in  the  county  where  one  of  the  sureties 
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resides.  The  provisions,  regulating  the  justification  of  bail,  con- 
tained in  article  third  of  title  first  of  chapter  seventh  of  this  act. 
govern,  except  as  otherwise  expressly  prescribed  in  this  article, 
with  respect  to  the  notice  of  justification  of  the  sureties;  the 
officer  before  whom  they  must  justify;  the  substitution  of  new 
sureties  or  a  new  undertaking;  the  examination  and  qualifications 
of  the  sureties;  and  the  allowance  of  the  undertaking.  But  after 
the  allowance,  the  undertaking  and  examination  must  be  delivered 
to  the  sheriff. 

Co.  Pzoc.,  |  213.  with  parte  of  §§  210   and  212.    See  |f  573,  581,  ante. 

|  1708.  When  and  to  whom  sheriff  mmt  deliver  chattel. 

If  the  defendant  neither  excepts  to  the  plaintiff's  sureties,  nor 
requires  the  return  of  the  chattel,  within  the  time  prescribed  for 
that  purpose;  or  if  he  makes  default  in  serving  notice  of  the 
justification  of  his  sureties,  or  in  procuring  the  allowance  of  his 
undertaking;  or  if  the  plaintiff,  after  the  defendant  has  excepted 
to  his  sureties,  duly  procures  the  allowance  of  his  undertaking; 
the  sheriff  must,  except  in  the  case  specified  in  section  1709  of  this 
act,  immediately  deliver  the  chattel  to  the  plaintiff.  If  the 
plaintiff,  after  the  defendant  has  excepted  to  his  sureties,  makes 
default  in  serving  notice  of  justification,  or  in  procuring  the  allow- 
ance of  his  undertaking;  or  if  the  defendant,  after  he  has  required 
the  return  of  the  chattel,  duly  procures  the  allowance  of  his  under- 
taking; the  sheriff  must  immediately  deliver  the  chattel  to  the 
defendant.  When  the  chattel  is  delivered  by  the  sheriff  to  either 
party,  as  prescribed  in  this  section,  the  sheriff  ceases  to  be  re- 
sponsible for  the  sufficiency  of  the  sureties  of  either  party;  until 
then,  he  is  responsible  for  the  sufficiency  of  the  sureties  of  the 
plaintiff  or  of  the  defendant,  as  the  case  may  be. 

See  Id..  H  210,  211  and  212. 

|  1707.  Penalty  for  wrong:  delivery  by  nherlff. 

A  sheriff,  who  delivers  to  either  party,  without  the  consent  of 
the  other,  a  chattel  replevied  by  him,  except  as  prescribed  in  the 
last  section,  or  by  virtue  of  an  execution  issued  upon  a  judgment 
in  the  action,  forfeits,  to  the  party  aggrieved,  two  hundred  and 
fifty. dollars;  and  is  also  liable  to  him  for  all  damages  which  he 
sustains  thereby. 
2  R.  S.  525,  |  18  (2  Edm.  543). 

{  1708.  Undertaking-)  to  whom  delivered. 

Where  the  sheriff  duly  delivers  a  chattel  to  either  party,  as 
prescribed  in  the  last  section  but  one,  he  must,  at  the  same  time, 
deliver  to  the  adverse  party  the  undertaking  received  by  him  from 
tbe  party  to  whom  the  chattel  is  delivered,  together  with  the  ex- 
amination of  the  sureties,  and  the  judge's  allowance,  if  any. 
Co.  Proc.,  8  423,  am'd. 

9  1708.  Claim  of  title  by  third  person  %  proceeding/a  there* 


At  any  time  before  a  chattel,  which  has  been  ro levied,  is  actu- 
ally delivered  to  either  party,  if  a  person,  not  a  party  to  the  action, 
claims,  as  against  the  defendant,  a  right  to  the  possession  thereof, 
existing  at  the  time  when  it  was  replevied,  an  affidavit  may  be 
made  and  delivered  to  the  sheriff,  in  his  behalf,  stating  that  he 
makes  such  a  claim;  specify, ins:  the  chattel  or  chattels  to  which  it 
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relates,  if  two  or  more  chattels  have  been  replevied,  and  the  claim 
relates  only  to  part  of  them;  and  setting  forth  the  facts  upon 
which  his  right  of  possession  depends.  In  that  case,  the  sheriff 
may,  in  his  discretion,  before  he  delivers  the  chattel  to  the 
plaintiff,  serve  upon  the  plaintiff's  attorney  a  copy  of  the  affidavit, 
with  a  notice  that  he  requires  indemnity  against  the  claim.  If  the 
indemnity  is  not  furnished,  within  a  reasonable  time  after  the 
plaintiff  becomes  entitled  to  the  delivery  of  the  chattel,  the  sheriff 
may,  in  his  discretion,  deliver  it  to  the  claimant,  without  incur- 
ring any  liability  to  the  plaintiff,  by  reason  of  so  doing. 
Co.  Proc.,  |  216. 

%  1710.  Action  a«ra  In  at  sheriff  upon  inch  claim. 

A  person,  not  a  party  to  the  action,  who  has  served  an  affidavit 
as  prescribed  in  the  last  section,  may  maintain  an  action  against 
the  sheriff,  who  has  delivered  the  chattel  to  the  plaintiff,  to  re- 
cover bis  damages,  by  reason  of  the  taking,  detention,  or  delivery 
of  the  chattel.  But  the  summons  in  such  an  action  must  be 
issued  within  three  months  after  the  delivery  of  the  chattel  to 
the  plaintiff,  and  must  be  served  within  three  months  after  it  ia 
issued.  An  action  cannot  be  mniutained  against  a  sheriff,  by  a 
person  so  entitled  to  make  a  claim,  except  as  prescribed  in  this 
section. 

Substituted  for  last  clause  of  5  216,  Co.  Proc. 

|  1711.  Indemnity  to  ■  lie  riff  aarainrt  such  action. 

The  Indemnity,  to  be  furnished  to  the  sheriff  by  the  plaintiff, 
as  prescribed  in  the  last  section  but  one,  must  consist,  of  a  written 
undertaking  to  him,  executed  by  at  least  two  sureties,  to  the  effect 
that  they  will  indemnify  him  against  any  liability  for  damage*, 
costs,  or  expenses,  to  be  incurred  in  an  action  brought  ngainst  hiin 
by  the  claimant,  or  a  person  deriving  title  from  or  through  the 
claimant,  by  renson  of  the  taking  or  detention  of  the  chattel,  or 
its  delivery  to  the  plaintiff,  not  exceeding  a  sum,  to  be  specified 
in  the  undertaking,  which  must  be  at  least  five  hundred  dollars, 
and  not  less  than  the  actunl  value  of  the  chattel  clnimed.  and  two 
hundred  and  fifty  dollars  in  addition  thereto.  Each  of  the  sure- 
ties, besides  possessing  the  other  qualifications  required  by  law, 
must  be  a  freeholder  or  a  householder  of  the  sheriff's  county. 
The  sheriff,  before  delivering  the  chattel,  may  require  the  per- 
sons offered  as  sureties  to  submit  to  an  examination,  before  the 
officer  who  takes  the  acknowledgment  of  the  undertaking,  as 
where  persons  are  offered  to  him  as  bail  upon  an  arrest.  The 
sureties  are  entitled  to  be  substituted  as  defendants  in  an  action, 
brought  as  prescribed  in  the  last  section,  as  if  the  chattel  bad  beex> 
levied  upon  by  virtue  of  an  execution. 
Substituted  for  part  of  I  216,  Go.  Proc. 

|  1712.  When  agrent,  etc.,  may  malce  affidavit  for  replevin 
or  return. 

The  affidavit,  to  be  delivered  to  the  sheriff  in  behalf  of  the 
olaintiff,  with  a  requisition  to  replevy  a  chattel,  may  L.»  made 
by  the  plaintiff's  agent  or  attorney,  if  the  material  facts  are  within 
his  personul  knowledge:  or,  if  the  plaintiff  is  not  within  the 
county  where  the  attorney  resides,  or  has  his  office,  or  is  not 
capable  of  making  the  affidavit.  The  affidavit,  to  be  delivered  to 
the  sheriff,  either  in  behalf  of  the  defendant,  with  a  notice  that 
he  requires  the  return  of  the  chattel,  or  in  behalf  of  a  person,  not 
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a  party,  who  makes  a  claim  as  prescribed  in  section  1709  of  this 
act,  may  be  made  by  an  agent  or  attorney,  if  the  material  facts 
are  within  his  personal  knowledge,  or  if  the  defendant  or  claimant, 
as  the  case  may  be,  is  not  within  the  county  where  the  property 
was  replevied,  and  capable  of  making  the  affidavit.  When  the 
affidavit  is  made  by  an  attorney  or  agent,  he  must  state  therein 
what  allegations,  if  any,  are  made  upon  his  information  and  be- 
lief; and  he  must  set  forth  therein  the  grounds  of  his  belief,  as  to 
all  matters  not  stated  upon  his  knowledge,  and  the  reason  why  the 
affidavit  is  not  made  by  the  party  or  the  claimant. 
See  f|  G25  and  526,  ante,  and  Co.  Proc,  §  207. 

f   1713.    Second    and    subsequent    replevin;    proceedings 

thereupon. 

Where  the  sheriff  has  replevied  a  part  only  of  a  chattel,  or  of 
two  or  more  chattels,  described  in  the  plaintiff's  affidavit,  and  has 
served  upon  the  defendant  the  papers  required  upon  such  a  re- 
plevin, the  plaintiff  may,  at  any  time  before  the  service  of  a  copy 
of  the  defendant's  answer,  or  before  judgment  by  default  for  want 
of  an  appearance  or  pleading,  require  the  same  or  any  other 
sheriff,  to  replevy  any  other  part  thereof.  For  that  purpose,  he 
must  deliver  to  the  sheriff  an  affidavit,  containing  the  same  alle- 
gations, and  a  requisition  and  undertaking,  with  respect  to  the 
part  yet  to  be  replevied,  as  if  the  action  was  brought  to  recover 
that  part  only.  Where  a  second  or  subsequent  replevin  is  made, 
as  prescribed  in  this  section,  the  proceedings  are  the  same,  as  if 
a  former  replevin  had  not  been  made. 

|  1714.  Replevin,  where  order  of  arrest  has  been  grunted. 

Where  an  order  of  arrest  is  granted,  as  prescribed  in  title  first 
of  chapter  seventh  of  this  act,  the  plaintiff's  right  to  a  replevin  is 
subject  to  the  following  regulations: 

1.  If  the  defendant  has  been  arrested,  pursuant  to  the  order,  a 
subsequent  replevin  cannot  be  made  of  the  chattel,  with  respect  to 
which  the  order  was  granted. 

2.  If  the  defendant  has  not  been  arrested,  a  subsequent  replevin 
of  a  chattel,  with  respect  to  which  the  order  was  granted,  super- 
sedes the  order. 

See  I  549,  rabd.  3,  ante. 

|  1715.  Return,  etc.,  by  sheriff. 

The  sheriff  roust,  within  twenty  days  after  he  has  delivered  a 
chattel  replevied  by  him,  to  the  party  entitled  to  the  possession 
thereof,  of  to  a  third  person,  as  prescribed  in  this  article,  file  with 
the  clerk  the  plaintiff's  affidavit,  ;md  the  accompanying  requisition, 
with  a  return,  stating  in  what  manner  he  has  executed  the  latter. 
If  he  has  omitted  to  replevy  a  part  of  the  chattel,  or  of  two  or 
more  chattels,  described  in  the  affidavit,  the  return  must  state  the 
canse  of  the  omission. 

Substitute  for  fi  217,  Co.  Proc. 

f  1T16.  Id. |  bow  compelled. 

If  the  sheriff  fails  to  comply  with  the  last  section,  either  party 
may  require  him  so  to  do,  within  ten  days  after  service  of  a  notice 
to  that  effect,  or  to  show  cause,  at  a  term  of  the  court  designated 
In  the  notice,  why  he  should  not  be  punished  for  a  contempt  of  the 
court.    The  notice  may  be  served  at  any  time  before  final  judg* 

125 


g§  1717-21  CHATTELS.  c  14,  t.  2,  a.  1 

tuent,  except  that  it  cannot  be  served  on  the  part  of  the  defendant, 
before  answer.    An  omission  to  comply   with  buch  a  notice   is 
punishable  as  a  contempt  of  the  court. 
See  |  1720,  post. 

9  1717.  Replevin  paper*  to  be  made  part  of  Jndftrment- 
roll,  etc. 

The  plaintiffs  affidavit,  with  the  accompanying  requisition,  and 
the  return  of  the  sheriil,  must  be  made  a  part  of  the  judgment- 
roll  in  the  action;  and  a  copy  of  each  of  them  must  be  furnished 
to  the  court,  or  the  referee,  upon  the  trial  of  an  issue  of  fact, 
with  a  copy  of  the  summons  and  of  the  pleadings. 

See  |   172S,    post. 

|  1718.  Action  not  affected  by  failure  to  replevy. 

The  plaintiff  may  proceed  in  the  action,  and  recover  therein  the 
chattel,  or  its  value,  although  he  has  not  required  the  sheriff  to 
replevy  it,  or  the  sheriff  has  not  been  able  to  replevy  it. 

2  R.  S.  525,  S  19  (2  Edm.  543). 

g  1719.  "When  and  how  plaintiff  may  abandon  his  claim 
•i  to  part. 

Where  part  only  of  two  or  more  distinct  chattels  specified  in  the 
complaint,  has  been  replevied,  the  plaintiff's  attorney  may,  with 
or  before  the  notice  of  trial,  serve  upon  the  defendant's  attorney  a 
notice  that  he  abandons  so  much  of  his  claim,  as  relates  to  those 
which  have  not  been  replevied;  and  thenceforth  the  proceedings 
are  the  same,  as  if  the  action  had  been  brought  to  recover  only  the 
chattels  which  have  been  replevied.  A  copy  of  the  notice  must  be 
furnished  to  the  court,  or  to  the  referee,  upon  the  trial  of  an  issue 
of  fact,  with  a  copy  of  the  summons  and  of  the  pleadings. 

See  9  ".728,   post. 

$  1720.  Title)  bow  stated  in  pleading*. 

An  allegation,  in  a  pleading  interposed  by  either  party,  to  the 
effect  that  the  party  pleading,  or  a  third  person,  was,  at  the 
time  when  the  action  was  commenced,  or  the  chattel  was  replev- 
ied, as  the  case  may  be,  the  owner  of  the  chattel,  or  that  it 
was  then  his  property,  is  a  sufficient  statement  of  title,  unless 
the  light  of  action  or  defence  rests  upon  a  right  of  possession, 
by  virtue  of  a  special  property:  in  which  case,  the  pleading  must 
set  forth  the  facts,  upon  which  the  special  property  depends, 
so  as  to  show,  that  at  the  time  when  the  action  was  commenced, 
or  the  chattel  was  replevied,  as  the  ease  may  be.  the  party 
pleading,  or  the  third  person,  was  entitled  to  the  possession  of 
the  chattel. 

See  i  166,  Co.  Proc,  and  I  1724,  post. 

S  1721.  Taking;,  etc.;  how  stated  in  complaint. 

Where  the  complaint  contains  a  sufficient  statement  of  the 
plaintiff's  title,  a  general  allegation,  that  the  defeLdant  wrong- 
fully took  the  chattel,  is  sufficient,  without  setting  forth  the 
facts,  showing  that  the  takine  was  wrongful.  Where  the  taking 
of  the  chattel  is  not  com  plained  of.  but  the  action  is  fmindwt 
upon  its  wrongful  detention,  the  complaint  must  set  .f«»rth  the 
facts,  showing  that  the  detention  wns  wronirfnh 

Substituted  for  2  R.   S.  528,  |  36  (2   13dm.  546>. 
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I  1723.  Damages  when  chattel  injured,  etc.,  by  defendant, 

Where  the  plaintiff  recovers  a  chattel  which  was  injured,  or 
otherwise  depreciated  in  value,  while  it  was  in  the  possession  or 
under  the  control  of  the  defendant,  under  such  circumstances, 
that  the  plaintiff  might  recover  damages  for  the  injury  or  de- 
preciation, in  ah  action  brought  against  the  defendant  therefor, 
he  may  recover  the  same  damages  in  an  action  brought  as  pre* 
scribed  in  this  article.  In  that  case,  he  must  set  forth  the  facts 
in  his  complaint,  and  demand  judgment  for  damages  accordingly. 

|  1723.  Aiuwer  of  title  in  third  person. 

The  defendant  may  by  answer  defend,  on  the  ground  that  a 
third  person  was  entitled  to  the  chattel,  without  connecting  him- 
self with  the  latter's  title. 

|    1724.     Answer    that     property     "was     distrained    doing 


Where  the  defence  is,  that  a  chattel,  to  recover  which  the 
action  is  brought,  was  distrained  doing  damage,  an  allegation 
that  the  defendant,  or  the  person  by  whose  command  he  acted, 
was  then  lawfully  possessed  of  the  real  property,  and  that  the 
chattel  was  distrained,  while  it  was  doing  damage  thereupon, 
is  sufficient,  without  setting  forth  the  title  to  the  real  property. 

Go.  Proc.,  f  166;  2  R.  S.  528,  §§  37  and  42  (2  Edm.  546). 

5  1725.  Defendant  may  demand  judgment  for  return. 

Where  a  chattel  has  been  replevied  and  delivered  to  the  plain- 
tiff, or  to  a  person  not  a  party  to  the  action,  as  prescribed  in 
the  foregoing  sections  of  this  article,  the  defendant's  attorney 
may,  within  the  time  allowed  to  him  for  the  service  of  a  notice 
of  trial,  serve  upon  the  plaintiff's  attorney,  a  notice,  that  the 
defendant  demands  judgment  for  the  return  of  the  chattel,  or 
for  its  value,  either  with  or  without  damages  for  the  detention 
thereof.  Upon  the  trial,  a  copy  of  such  a  notice  must  be  fur- 
nished to  the  court  or  referee,  with  a  copy  of  the  summons  and 
of  the  pleadings. 

|  1726.  Verdiet,  etc.,  what  to  state. 

The  verdict,  report,  or  decision  must  fix  the  damages,  if  any, 
of  the  prevailing  party.  Where  it  awards  to  the  plaintiff  a 
chattel,  which  has  not  been  replevied,  or  where  it  awards  to 
the  prevailing  party  a  chattel,  which  has  been  replevied,  and 
afterwards  delivered  by  the  sheriff  to  the  unsuccessful  party. 
or  to  a  person  not  a  party,  it  must  also,  except  in  a  case  specified 
in  the  next  section,  fix  the  value  of  the  chattel,  at  the  time  of 
the  trial. 
Go.  Proc.,  fi  261,  am'd. 

|   1727.  Substitute  In  certain  cases  for  finding  as  to  value. 

A  verdict,  report,  or  decision,  in  favor  of  the  defendant,  shall 
not  fix  the  value  of  the  chattel,  m  either  of  the  following  cases: 

1.  Where  the  plaintiff  is  the  general  owner  of  the  chattel:  but 
it  was  rightfully  distrained  doing  damage,  and  its  value  is 
greater  than  the  damages  sustained  by  the  defendant,  by  the 
injury  for  which  it  was  distrained;  in  which  case,  those  damages 
must  be  fixed. 
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2.  \Vhere  the  plaintiff  is  the  general  owner  of  the  chattel,  but 
the  defendant  hud  a  special  property  uierein,  and  the  value  oi' 
Lhe  chattel  is  greater  than  the  value  of  the  special  property, 
)r  the  sum  charged  upon  the  chattel  by  reason  thereof;  in  which 
.rase,  the  value  of  the  special  property,  or  the  sum  so  charged, 
must  be  fixed. 

in  either  of  the  cases  specified  in  this  section,  the  verdict,  re- 
port, or  decision  must  set  forth  the  reason,  why  the  value  of 
the  chattel  is  not  fixed. 

|  1728.  Verdict,  etc.,  for  part  of  several  chattel* 5  judg- 
ment thereupon. 

Where  the  action  is  brought  to  recover  two  or  more  chattels, 
the  verdict,  report,  or  decision  may  award  to  one  party  one  or 
more  distinct  chattels,  which  can  be  identified,  and  set  apart 
iroin  the  others  and  the  residue  to  the  other  party;  and,  if 
necessary,  the  complaint  must  be  amended  so  as  to  conform 
thereto.  The  final  judgment,  rendered  thereupon,  must  award 
to  each  party  the  same  relief,  with  respect  to  the  finding  in  his 
tavor,  as  if  separate  judgments  were  rendered;  except  that,  where 
each  nurty  is  entitled  to  an  absolute  award  of  a  sum  of  money, 
ugainst  the  other,  the  smaller  sum  must  be  deducted  from  the 
greater,  and  the  balance  only  must  be  awarded. 

5   1729.  DamRgei   how  ascertained   on  default. 

Where  the  plaintiff  is  entitled  to  judgment  by  default,  for 
want  of  an  appearance  or  pleading,  the  court,  to  which  he 
applies  for  judgment,  may  ascertain  and  determine  the  damages 
to  which  he  is  entitled,  and  the  vulue  of  the  chattel,  If  necessary; 
or  may  direct  a  reference,  or  a  writ  of  inquiry,  for  that  purpose. 

See  §  121S,  ante. 

I  t730.  Final  jndgment;  docketing*  the  same. 

Final  judgment  for  the  plaintiff  must  award  to  him  possession 
of  the  chattel  recovered  by  him,  with  his  damages,  if  any.  Ir 
a  chattel  recovered  was  not  replevied,  or  if,  after  it  was  replevied, 
it  was  delivered  to  the  defendant,  or  to  a  person  not  a  party, 
as  prescribed  in  this  article,  the  final  judgment  must  also  award 
to  the  plaintiff  the  sum  fixed  as  the  value  thereof,  to  be  paid 
by  the  defendant,  if  possession  thereof  is  not  delivered  to  the 
plaintiff.  If  the  defendant  has  demanded  judgment  for  the 
return  of  a  chattel,  which  was  replevied,  and  afterwards  deliv- 
ered to  th:^  plaintiff,  or  to  a  person  not  a  party,  as  prescribed  in 
this  artioie,  final  judgment  in  his  favor  therefor  must  award  to 
him  possesion  thereof,  with  his  damages,  if  any;  and  it  must 
also  award  to  him  the  sum  fixed  as  the  value  thereof,  to  be  paid 
by  the  plaintiff,  if  possession  is  not  delivered  to  the  defendant. 
But  if  the  case  is  one  of  those  specified  in  sec'-on  1727  of  this 
act,  final  judgment  in  favor  of  the  defendant  must  award  to 
him  the  sum.  fixed  as  therein  specified,  and  if  it  is  not  collected, 
the  delivery  of  the  chattel;  or,  if  the  chattel  has  not  been  re- 
plevied, or  has  been  returned  to  him  after  replevin,  that  he  is 
ontitlod  to  possession  thereof,  until  the  sum  so  awarded  ts  col- 
lected, or  otherwise  paid.  The  judgment  may  be  docketed.  nn<1 
the  docket  thereof  creates  a  lien,  as  if  it  was  a  judgment  for 
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the  full  amount  of  the  money,  including  costs,  which  it  awardo, 
either  absolutely  or  conditionally. 

CO.  Proc.,  }  277;  2  B.  S.  632,  |  61  (2  Edm.  650). 

|  1731.  Execution!  contents  thereof. 

An  execution  for  the  delivery  of  the  possession  of  a  chattel, 
and  to  satisfy,  out  of  the  property  of  the  judgment  debtor,  u 
sum  of  money  contingently  awarded  against  him,  must  contain, 
in  addition  to  the  other  matters  prescribed  by  law  the  following 
directions: 

1.  Where  the  judgment  is  rendered  in  favor  of  the  defendant, 
in  a  case  specified  in  section  1727  of  this  act,  the  execution  must 
require  the  sheriff  to  deliver  possession  of  the  chattel  to  the 
defendant,  unless  the  plaintiff  before  the  delivery,  pays  to  him 
the  snm  of  money  awarded  to  the  defendant,  with  interest  and 
the  sheriff's  fees;  and,  in  case  the  chattel  cannot  be  found  within 
his  county,  then  to  satisfy  that  sum  out  of  the  property  of  the 
plaintiff. 

2.  In  any  other  case,  where  the  judgment  awards  a  sum  of 
money,  if  possession  of  the  chattel  is  not  delivered  to  the  pre* 
▼ailing  party,  the  execution  must  require  the  sheriff,  if  the 
chattel  cannot  be  found  within  his  county,  to  satisfy  the  sum 
eo  awarded,  with  interest  and  his  fees,  out  of  the  property  of 
the  party  against  whom  the  judgment  is  rendered. 

A  direction  to  satisfy  a  sum  of  money  out  of  property,  as  pre- 
scribed in  this  section,  must  be  in  the  form  required  by  law 
for  a  like  direction,  where  an  execution  against  property  ii 
issued  upon  a  judgment  for  a  sum  of  money. 

Id.,  rabd.  4  Of  i  £80;  2  R.  8.  530,  I  60  (2  Edm.  548). 

f  1732.  Id.  |  »herHT*  power  to  take  chattel. 

For  the  purpose  of  taking  possession  of  a  chattel,  by  virtu* 
of  such  an  execution,  the  powers  of  the  sheriff  are  the  same. 
as  where  he  is  required  to  replevy  a  chattel. 

2  B.  8.  580,  I  51. 

9  1788.  Action  on  nndertakfnsrt  when  maintainable. 

A  plaintiff,  who  has  recovered  a  final  judgment,  cannot  main* 
tain  an  action  against  the  sureties  in  an  undertaking,  given  in 
behalf  of  the  defendant  to  procure  a  return  of  the  chattel,  or 
against  the  bail  of  a  defendant,  who  has  been  arrested,  until 
after  the  return,  wholly  or  partly  unsatisfied  or  unexecuted, 
of  an  execution  in  his  favor  for  the  delivery  of  the  possession 
of  the  chattel,  or  to  satisfy  a  sum  of  money  out  of  tee  property 
of  the  defendant,  or  for  both  purposes,  as  the  case  requires.  A 
defendant,  who  has  recovered  a  final  judgment,  cannot  main- 
tain an  action  against  the  sureties  in  the  plaintiff's  undertaking, 
jdven  to  procure  a  replevin,  until  after  a  like  return  of  a  similai 
execution  against  the  plaintiff. 

2  B.   8.   538,   S  64   (2  Edm.    551). 

|   1734.  SherlfFa  return,  evidence  therein. 

In  such  an  action  against  the  sureties,  the  snerifTs  return  to 
the  execution  is  presumptive  evidence   of   a   failure  to  deliver, 
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or  to  return  a  chattel,  or  to  pay  a  sum  of  money,  according  tc 
the  terms  of  the  undertaking. 
2  R.   S.  633,   |  66. 

§  1735.  Injury,  etc.,  no  defence. 

It  Is  not  a  defence  to  such  an  action,  that  the  chattel  was 
injured  or  destroyed,  after  it  w;\s  replevied,  unless  the  injury  or 
destruction  was  effected  by  the  act.  or  with  the  consent  of  the 
plaintiff  in  the  notion,  or  occurred  after  che  chattel  was  taken 
by  virtue  ur  tne  execution. 

4   1730.   Abatement   and   revival    of  action* 

In  an  action  to  recover  a  chattel,  the  cause  of  action  survives 
or  continues,  notwithstanding  the  death  of  either  party,  in  favor 
of  or  against  his  executor  or  administrator.  Where  the  court 
makes  an  order,  directing  the  abatement  of  such  an  action,  as 
prescribed  in  section  761  of  this  act,  an  action  may  be  main- 
tained, upon  an  undertaking,  given  for  the  purpose  of  procuring 
a  delivery  or  return  of  a  chattel,  as  if  final  judgment,  awarding 
to  the  adverse  party  possession  thereof,  had  been  rendered  in 
the  first  action,  and  an  execution  thereupon  had  been  returned 
unexecuted  and  unsatisfied;  except  that  damages  cannot  be  re- 
covered therein  for  a  wrongful  tnking,  withholding  or  detention. 
An  action  to  recover  the  chattel  cannot  be  maintained,  after 
an  action  has  been  commenced  upon  an  undertaking,  aa  pre- 
scribed in  this  section. 

'  &.  1880,  co.  270;  L.  1872,  ch.  496.    See  If  766*761,  ante. 
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article:  second. 

Action  to  foreclose  a  lien  upon  a  chattel* 

8ec.  1737.  Action;  when  and  In  what  courts  maintainable. 

1738.  Warrant  to  seise  chattel;  proceedings  thereupon. 

1739.  Judjrmont. 

1740.  Action  in  inferior  court. 

1741.  Application  of  this  article. 

S§  1737-1741.    [Repealed   by   L.   1909,   ch.   38.     See   Coiwoli- 
Jated  Laws,  tit.  Lien  Law,  §§  200-220. ! 
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CHAPTER   XV. 
Special     Provisions,     Regulating     Other     Particular 
Actions  and  Rights  of  Action,  and  Actions  by  or 
Against  Particular  Parties. 

TITLE     I.  Matrimonial  Action*. 

TITLE    II.  Action*  Relating  to  a  Corporation. 

TITLE  m.  Actions  Relating  to  the  Estate  of  a  Decedent. 

TITLE  IV.  Other  Special  Actions  and  Rights  of  Action. 

TITLE    V.  Other  Actions  by  or  Against  Particular  Parties. 

TITLE    I. 

Matrimonial  Actions. 

Article  1.  Action  to  annul  a  void  or  voidable  marriage. 

2.  Action  for  a  divorce. 

3.  Action  for  a  separation. 

4.  Provisions   applicable   to   two   or  more   of  the   actions   specified   in 

this  title. 

ARTICLE  FIRST. 

Action  to  annul  a  void  or  voidable  marriage. 

Sec.  1742.  Action  by  woman,  married  under  10,  to  annul  marriage. 

1743.  In  what  other  cases  marriage  may  be  annulled. 

1744.  Action  when  party  was  under  the  age  of  consent; 

1745.  Id. ;  when  former  husband  or  wtfe  was  living. 
1740.  Id. ;  where  party  was  an  idiot. 

1747.  Id. ;  where  party  was  a  lunatic. 

1748.  Action  by  next  friend  of  idiot  or  lunatic. 

1749.  Issue;  when  entitled  to  succeed,  etc. 

1750.  Action  on  the  ground  of  force,  fraud,  etc. 

1751.  Custody,  maintenance,  etc.,  of  issue  of  such  a  marriage. 

1752.  Action  on  the  ground  of  physical  Incapacity. 

1753.  Certain  proceedings  regulated  in  action  to  annul  marriage. 

1754.  Judgment  annulling  a  marriage,  how  far  conclusive. 

1755.  How  next  friend  of  Infant,   lunatic,  etc.,  allowed  to  sue,  etc 

I  1742.  [Am'd,  1887.]  Action  by  woman,  married  nnder 
16,  to  annnl  marriage. 

An  action  may  be  maintained,  by  the  woman,  to  procure  a  judg- 
ment, declaring  a  marriage  contract  void,  and  annulling  the  mar- 
riage, under  the  following  circumstances: 

1.  Where  the  plaintiff  had  not  attained  the  age  of  sixteen  years 
at  the  time  of  the  marriage. 

2.  Where  the  marriage  took  place  without  the  consent  of  her 
father,  mother,  guardian,  or  other  person  having  the  legal  charge 
of  her  person. 

3.  Where  it  was  not  followed  by  consummation  or  cohabita- 
tion, and  was  not  ratified  by  any  mutual  assent  of  the  parties, 
after  the  plaintiff  attaineu  the  age  of  sixteen  years. 

L.  1887,  ch.  22;  L.  1841,  ch.  257  (4  Edm.  512).  am'd.  See,  also,  2  R.  3. 
142,  S  21  (2  Edm.  148).  See  Dom.  Bel.  Law,  ch.  272,  U  1896,  in  which 
age  of  consent  is  made  eighteen  years;  but  does  not  amend  ch.  22,  L.  1887; 
82  App.  Div.  335. 

§  174;*.  [Am'd,  1916,  1»17.]  In  what  other  eases  mar- 
riage niay  be  annulled. 

An  action  may  also  be  maintained  to  procure  a  judgment, 
declaring  a  marriage  contract  heretofore  or  hereafter  entered 
into  void  and  annulling  the  marriage,  for  either  of  the  following 
causes,  existing  at  the  time  of  the  marriage; 

1.  That  one  or  both  of  the  parties  had  not  attained  the  age  of 
?gal  consent  or  the  age  under  which  the  consent  of  parreuts  or 
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guardians  was  required  by  the  laws  of  the  state  where  the  mar- 
riage was  contracted. 

2.  That  the  former  husband  or  wife  of  one  of  the  parties  was 
Hying,  and  that  the  marriage  with  the  former  husband  or  wife 
was  then  in  force. 

3.  That  one  of  the  parties  was  an  idiot  or  a  lunatic. 

4.  That  the  consent  of  one  of  the  parties  was  obtaiued  by 
force,  duress  or  fraud. 

5.  That  one  of  the  parties  was  physically  incapable  of  entering 
into  the  marriage  state.  But  an  action  can  be  maintained,  under 
this  subdivision,  only  where  the  incapacity  continues,  and  is 
incurable. 

6.  That  the  parties  to  such  marriage  are  within  the  degrees  of 
consanguinity  mentioned  and  set  forth  in  section  five  of  the 
domestic  relations  law. 

2  R.  S.  142,  i  20  (2  Edm.  147).  Am'd  by  L.  1016,  cb.  605;  L.  1917, 
eh.  244.  in  effect  Apr.  23,  1917. 

1  1744.  [Am'd,  1»16.]  Action  when  party  was  under  the 
*8Te  of  consent. 

An  action  to  annul  a  marriage  heretofore  or  hereafter  con- 
tracted, on  'the  ground  that  one  of  the  parties  had  not  attained 
the  age  of  legal  consent,  or  the  age  under  which  the  consent 
ot  parents  or  guardians  was  required  by  the  laws  of  the  state 
where  the  marriage  was  contracted,  may  be  maintained  by  the 
infant,  or  by  either  parent  of  the  infant,  or  by  the  guardian 
of  the  infant '8  person;  or  the  court  may  allow  the  action  to  be 
maintained  by  any  person,  as  the  next  friend  of  the-  infant.  But 
a  marriage  snail  not  be  annulled,  at  the  suit  of  a  party  who  was 
of  the  age  under  which  the  consent  of  parents  or  guardians  was 
required  by  the  laws  of  the  state  where  the  marriage  was  con- 
tracted when  it  was  contracted,  or  where  it  appears  that  the 
parties,  for  any  time  after  they  attained  that  age,  freely  cohab- 
ited as  husband  and  wife. 

2  B.  S.  142,  f  21  (2  Edm.  148).  See  al«>  If  26,  174S,  1755,  poet.  Am'd 
by  L.  1916,  cb.  605,  in  effect  Sept.  1,  1916. 

I  1748.  [Am'd,  1882,  1913.]  Id.*  when  former  husband  or 
wife  waa  living:. 

An  action  to  annul  a  marriage,  upon  the  ground  that  the  former 
husband  or  wife  of  one  of  the  parties  was  living,  the  former 
marriage  being  in  force,  may  be  maintained  by  either  of  the 
parties  during  the  life-time  of  the  other,  or  by  the  former  husband 
or  wife.  Where  it  appears,  and  the  judgment  determines,  that 
the  subsequent  marriage  was  contracted  by  at  least  one  of  the 
parties  thereto  in  good  faith,  and  with  the  full  belief  that  the 
former  husband  or  wife  was  dead  or  that  the  former  marriage 
had  been  annulled  or  dissolved,  or  without  any  knowledge  on  the 
part  of  the  innocent  party  of  such  former  marriage,  the  issue  of 
the  subsequent  marriage,  born  or  begotten  before  the  final  judg- 
ment., are  deemed  for  all  purposes  the  legitimate  children  of  the 
parent  who  at  the  time  of  the  marriage  was  competent  to  con- 
tract, and  are  entitled  to  succeed  as  such,  in  the  same  manner  as 
other  legitimate  children,  to  the  real  and  personal  estate  of  said 
parent;  and  the  issue  so  entitled  must  be  specified  in  the  judg- 
ment, and  the  innocent  party  must  be  awarded  their  custody,  and 
he  or  she  is  entitled  to  appoint  a  guardian  of  their  persons  by  will. 

This  section  shall  be  construed  to  extend  to  all  cases  where  the 
judgment  or  decree  of  nullity  of  such  subsequent  marriage  is 
rendered  after  the  passage  of  this  act  whether  such  subsequent 
marriage  was  contracted   before  or  after  the  passage  hereof. 

Id.,  If  22  and  23,  consolidated  and  am'd.  Am'd  L,  1882.  cb.  401;  L. 
1918.  cb.  444.     In  effect  May  8.   1013. 


T 

! 


H  1747-51  MARRIAGE.  c.   15,  t.  1,  a.  1 

%  1746.    Id. j   ivhere   party    wai   an    Idiot. 

An  action  to  annul  a  marriage,  on  the  ground  that  one  of  the 
parties  thereto  was  an  idiot,  may  be  maintained,  at  any  time 
during  the  life-time  of  either  party,  by  any  relative  of  the  idiot, 
who  has  an  interest  to  avoid  the  marriage. 

2  R.   S.   142,   |  24. 

|  1747.    Id.  |  where  party   waa  a  lunatic. 

An  action  to  annul  a  marriage,  on  the  ground  that  one  of  the 
parties  thereto  was  a  lunatic,  may  be  maintained,  at  any  time 
during  the  continuance  of  the  lunacy,  or,  after  the  death  of  the 
lunatic,  in  that  condition,  and  during  the  life  of  the  other  party 
to  the  marriage,  by  any  relative  of  the  lunatic,  who  has  an 
interest  to  avoid  the  marriage.  Such  an  action  may  also  be  main- 
tained by  the  lunatic,  at  any  time  after  restoration  to  a  sound 
mind;  but  in  that  case,  the  marriage  should  not  be  annulled,  if  it 
appears  that  the  parties  freely  cohabited  as  husband  and  wife, 
after  the  lunatic  was  restored  to  a  sound  mind. 

Id.,    If  25  and  27,   consolidated. 

I   1748.    Action   by   next   friend  of  Idiot   or   lunatic. 

Where  no  relative  of  the  idiot  or  lunatic  brings  an  action  to 
annul  the  marriage,  as  prescribed  in  either  of  the  last  two  sec- 
tions, the  court  may  allow  an  action  for  that  purpose  to  be  main- 
tained, at  any  time  during  the  life-time  of  both  the  parties  to  the 
marriage,  by  a  person  as  the  next  friend  of  the  idiot  or  lunatic. 
But  this  section  does  not  apply,  where  the  marriage  might  have 
been  annulled,  at  the  suit  of  the  lunatic,  as  prescribed  in  the  last 
section. 

Id.,  {  26.  See,  also,  \   1744,  ante,  and  §  1755  post. 

%  1749.    [Am'd,  1908.]    Issue;  when  entitled  to  succeed,  etc 

A  child  of  a  marriage,  which  is  annulled  on  the  ground  of  the 
idiocy  or  lunacy  of  one  of  its  parents,  is  deemed,  for  all  purposes, 
the  legitimate  child'  of  the  parent  who  is  of  sound  mind.  A  child 
of  a  marriage,  which  is  annulled  on  the  ground  that  one  or  both 
of  the  parties  had  not  attained  the  age  of  legal  consent,  is 
deemed,  for  all  purposes,  the  legitimate  child  of  both  parents. 

Id.,   I  28;   L.   1903,   ch.  225.     In  effect  Sept.   1,   1003. 

§  1750.    Action    on    the    grround    of    force,    fraud,    etc. 

An  action  to  annul  a  marriage,  on  the  ground  that  the  consent 
of  one  of  the  parties  thereto  was  obtained  by  force,  duress,  or 
fraud,  may  be  maintained,  at  any  time,  by  the  party  whose  con- 
sent was  so  obtained.  Such  an  action  may  also  be  maintained, 
during  the  life-time  of  the  other  party,  by  the  parent  or  the  guard- 
ian of  the  person  of  the  party,  whose  consent  was  so  obtained, 
or  by  any  relative  of  that  party,  who  has  an  interest  to  avoid  the 
marriage.  But  a  marriage  shall  not  be  annulled  on  the  ground 
of  force  or  duress,  if  it  appears  that,  at  any  time  before  the  com- 
mencement of  the  action,  the  parties  thereto  voluntarily  cohabited 
as  husband  and  wife;  or  on  the  ground  of  fraud,  if  it  appears  that, 
at  any  time  before  the  commencement  thereof,  the  parties  volun- 
tarily cohabited  as  husband  and  wife,  with  a  full  knowledge  of 
the  facts  constituting  the  fraud. 

Id.,  fig  30  and  31,  am'd:  L.  1862.  ch.  246.     See  I  1743.  ante. 

§   1751.    Custody,    maintenance,    etc.,    of    Issue    of    such    si 
marrlajye. 

The  court  must,  upon  the  application  of  the  plaintiff,  award  the 
custody  of  the  children  of  a  marriage,  which  is  annulled  on  the 
ground  of  force,  duress,  or  fraud,  to  the  innocent  parent,  unless  it 
appears   that  the  latter  is   unfit,   for  any   reason,  to  have   the 
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custody  of  one  or  more  of  the  children,  in  which  case  the  court 
must  give  such  directions  relating  thereto,  as  the  interests  of  the 
child  or  children  require.  The  judgment  may  make  provision  for 
the  education  and  maintenance  of  the  children,  out  of  the  property 
pf  the  guilty  parent. 

2B.  a  142,  f  82,  am'd. 

f   1752.    [Am'd,   1895.]    Action   on   tfcto  ground   of  physical 


An  action  to  annul  a  marriage,  on  the  ground  that  one  of  the 
parties  was  physically  incapable  of  entering  into  the  marriage 
state,  may  be  maintained  by  the  injured  party  against  the  party 
whose  incapacity  is  alleged;  or  such  an  action  may  be  maintained 
by  the  party  who  was  incapable  against  the  other  party,  provided 
the  incapable  party  was  unaware  of  the  incapacity  at  the  time  of 
marriage,  or  if  aware  of  such  incapacity,  did  not  know  it  was 
incurable.  Such  an  action  must  be  commenced  before  five  years 
have  expired  since  the  marriage. 

I*.    1886,    ch.   808. 

|  1758.  Certain  proceedings  resjrnlated  In  action  to  annnl 


In  an  action  brought  as  prescribed  in  this  article,  a  final  judg- 
ment, annulling  the  marriage,  shall  not  be  rendered  by  default,  for 
want  of  an  appearance  or  pleading,  or  upon  the  trial  of  an  issue, 
without  proof  of  the  facts,  upon  which  the  allegation  of  nullity  is 
founded.  And  the  declaration  or  confession  of  either  party  to  the 
marriage  is  not  alone  sufficient  as  proof;,  but  other  satisfactory 
evidence  of  the  facts  must  be  produced.  In  such  an  action,  except 
where  it  is  founded  upon  an  allegation  of  the  physical  incapacity  of 
r>ne  of  the  parties  thereto,  the  court  must,  upon  the  application  of 
either  of  the  parties,  make  an  order  .directing  the  trial,  by  a  jury, 
of  all  the  issues  of  fact;  or  it  may  of  its  own  motion,  make  an 
order  directing  the  trial,  by  a  jury,  of  one  or  more  issues  of  fact; 
for  which  purpose,  the  questions  to  be  tried  must  be  prepared  and 
settled  as  prescribed  in  section  970  of  this  act. 

Id..  H  85  and  86  In  part.  Sec  2  It.  S.  175,  |  45  (2  Edm.  181);  aee,  alaot 
H  lOli  and  1229,  ante,  and  f  1757,  poat. 

§  1754.  Jndsjrment  annulling-  a  marriage;  now  tor  con- 
c-J  naive. 

A  final  judgment,  annulling  a  marriage,  rendered  during  the  Mfe- 
time  of  both  the  parties,  is  conclusive  evidence  of  the  invalidity 
of  the  marriage  in  every  court  of  record  or  not  of  record,  in  any 
action  or  special  proceeding,  civil  or  criminal.  Such  a  judgment, 
rendered  after  the  death  of  either  party  to  the  marriage,  is  con- 
clusive only  as  against  the  parties  to  the  action,  and  those  claiming 
under  them. 

Id-,  f  87. 

|    1755.  How  next  friend  of  Infant,  lnnatlc,  etc,  allowed 

to    0«e,  etc. 

An  order,  allowing  a  person  to  maintain  an  action,  as  the  next 
friend  of  an  infant,  as  prescribed  in  section  1744  of  this  act,  or  nn 
the  next  friend  of  an  idiot  o»*  lunatic,  as  prescribed  in  section  1748 
©tf  this  act,  may  be  granted  by  the  court,  in  its  discretion,  without 
~    »,  or  upon  notice  to  such  persons  and  in  such  a  manner,  as 
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it  deems  proper.  A  motion  to  vacate  such  an  order  must  be  made 
at  a  term  held  by  the  judge  who  granted  it,  unless  he  is  dead,  out 
of  office,  or  unable  to  hear  it  by  reason  of  sickness  or  otherwise; 
or  unless  he  expressly  directs  it  to  be  heard  at  a  term  held  by 
another  judge.  But  where  such  an  order  has  been  granted,  the 
court,  to  which  application  for  final  judgment  is  made,  may  dis- 
miss the  complaint,  if  justice  tso  requires,  although,  in  a  like  case, 
the  party  to  the  marriage,  if  plaintiff,  would  be  entitled  to  judg- 
ment. 

4fttf 


e  15,  t  1,  a.  2  DIVORCE.  §|  1756-57 

article:  second. 

Action  for  a  divorce. 

Sec.  1756.  In  what,  cases  action  may  be  maintained. 

1757.  Answer;  mode  of  trial;  Judgment  by  default 

1758.  When  divorce  denied,  although  adultery  proved. 
1758.  Regulations  when  action  brought  by  wife. 

j  1760.  Id. :  when  action  brought  by  husband. 

I  1761.  Marriage    after   divorce    for   adultery.      [Repealed.] 

j  1761.  Regulation  when  action  brought  by  either  husband  or  wife. 

i 

5  1756.  In  what  case*  action  may  be  maintained. 

In  either"  of  the  following  cases,  a  husband  or  a  wife  may  main- 
tain an  action,  against  the  other  party  to  the  marriage  to  procure 
a  judgment,  divorcing  the  parties  and  dissolving  the  marriage,  by 
reason  of  the  defendant's  adultery. 

I  1.  Where  both  parties  were  residents  of  the  State,  when  the 
offence  was  committed. 

I  2.  Where  the  parties  were  married  within  this  State. 

3.  Where  the  plaintiff  was  a  resident  of  the  State,  when  the 
offence  was  committed,  and  is  a  resident  thereof,  when  the  action 
is  commenced. 

4.  Where  the  offence  was  committed  within  the  State,  and  the 

injured  party,  when  the  action  is  commenced,  is  a  resident  of  the 

State. 

2  R.  8.  144,  f  88  (2  Edm.  160);  am'd;  h.  1862,  ch.  246,  ft  1.  See  ft  1768, 
pott. 

I  1757.  [Am'd,  1899,  1911.]  Answer*  mode  of  trial;  Ju<l«r- 
■ent  by  default. 

!  1.  The  answer  of  the  defendant,  may  be  made,  without  verify- 

ing it,  notwithstanding  the  verification  of  the  complaint,  excrpt 
that  un  answer  containing  a  counterclaim,  which  charges  adul- 
tery must  be  verified  in  respect  of  such  counterclaim,  where  tin- 
complaint  is  verified.  If  the  answer  puts  in  issue  the  allegatiou 
of  adultery,  the  court  must,  upon  the  application  of  either  party, 
or  it  may,  of  its  own  motion,  make  an  order  directing  the  trial, 
by  a  jury,  of  that  issue;  for  which  purpose  the  questions  to  be 
tried  must  be  prepared  and  settled,  as  prescribed  in  section  nine 
hundred  and  seventy  of  this  act.  If  the  answer  does  not  put  in 
issue  the  allegation  of  adultery,  or  if  the  defendant  makes  de- 
fault in  appearing  or  pleading,  the  plaintiff  before  he  is  entitled 


*-c  aiuie  ul  cumyeit'iii  jurisdiction,   agaiust  juiiii   iu 
lefendant  for  a  divorce  on  the  ground  of   adultery. 

2.  In  an  action  brought  to  obtain  a  divorce  on  the  ground  of 
adnlte/v,  the  plaintiff  or  defendant  may  serve  a  copy  of  his  plead- 
ing on  the  co-respondent  named  therein.  At  any  time  within 
twenty  days  after  such  service  on  said  co-respondent,  he  may  ap~ 
Pear  to  defend  such  action,  so  far  as  the  issues  affect  such  co- 
respondent. If  no  such  service  be  made,  then  at  any  time  before 
tje  entry  of  judgment  any  co-respondent  named  in  any  of  the 
Pleadings  shall  have  the  right,  at  any  time  before  the  entry  of 
judgment,  to  appear  either  in  person  or  by  attorney,  in  said  action 
and  demand  of  plaintiff's  attorney  a  copy  of  the  summons  uivt 
romplarat,  which  must  be  served  within  ten  days  thereafter  nnd 
ne  may  appear  to  defend  such  action,  so  far  as  the  issues  a.Toct 
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inch  co-respondent.  In  case  no  one  of  the  allegations  of  adultery 
controverted  by  such  co-respondent  shall  be  proved,  such  co- 
respondent shall  be  entitled  to  a  bill  of  costs  against  the  person 
naming  him  as  such  co-respondent,  which  bill  of  costs  shall  con- 
sist only  of  the  sum  now  allowed  by  law  as  a  trial  fee,  and  dis- 
bursements, and  such  co-respondent  shall  be  entitled  to  have  an 
execution  issue  for  the  collection  of  the  same. 

Id.,  81  38,  40.  41;  L.  1877,  ch.  168;  I*.  1899,  ch.  661;  r,.  1911,  ch.  311. 
In  effect  S«n>t.  1,  1911.  See  H  1012.  1215  and  1229.  ante,  and  §  177-». 
post. 

|  1758.  When  divorce  denied,  althomarb  atalterjr  proved. 

In  either  of  the  following  cases,  the  plaintiff  is  not  entitled 
to  a  divorce,  although  the  adultery  is  established: 

1.  Where  the  offence  was  committed  by  the  procurement  or 
with  the  connivance  of  the  plaintiff. 

2.  Where  the  offence  charged  has  been  forgiven  by  the  plaintiff. 
The  forgiveness  may  be  proved,  either  affirmatively,  or  by  the 
voluntary  cohabitation  of  the  parties,  with  the  knowledge  of  the 
fact. 

3.  Where  there  has  been  no  express  forgiveness,  and  no  volun- 
tary cohabitation  of  the  parties,  but  the  action  was  not  com- 
menced within  five  years  after  the  discovery,  by  the  plaintiff, 
of  the  offence  charged. 

4.  Where  the  plaintiff  has  also  been  guilty  of  adultery,  under 
such  circumstances,  that  the  defendant  would  have  been  entitled, 
If  innocent,  to  a  divorce. 

3  R.  S.  144, 1 43;  L.  1877,  eh.  168. 

|  1759.  [Am'd,  18*5,  1900.]  Regulations  when  actios 
■roaarbt   by  wife. 

Where  the  action  is  brought  by  the  wife,  the  following  regula- 
tions  apply   to   the   proceedings: 

1.  The  legitimacy  *of  any  child  of  the  marriage,  born  or  be- 
gotten before  the  commencement  of  the  action,  is  not  affected 
by  the  judgment  dissolving  the  marriage. 

2.  [Am'd,  1895,  1900.]  The  court  may,  in  the  final  judgment 
dissolving  the  marriage,  require  the  defendant  to  provide  suit- 
ably for  the  education  and  maintenance  of  the  children  of  the 
marriage,  and  for  the  support  of  plaintiff,  as  justice  requires, 
having  regard  to  the  circumstances  of  the  respective  parties: 
and  may,  by  order,  upon  the  application  of  either  party  to  the 
action,  and  after  due  notice  to  the  other,  to  be  given  in  such 
manner  as  the  court  shall  prescribe,  at  any  time  after  final 
judgment  whether  heretofore  or  hereafter  rendered,  annul,  vary 
or  modify  such  a  direction.  But  no  suchjipplication  shall,  be 
made  by  a  defendant  unless  leave  to  jpafKfe  the  sante-ahall  Have 
been  previously  granted  by  the  ctrtfrt  by  order  made  upon  or 
without  notice  as  the  court  in  its  discretion  may  deem  proper 
after  presentation  to  the  court  of  satisfactory  proof  that  justice 
requires  that  such  an  application  should  be  entertained. 

L.  1895,  ch.  801;  L.  1900,  ch.  743.    In  effect  Sept.  1. 1900. 

3.  If,  when  final  judgment  is  rendered,  dissolving  the  marriage, 
the  plaintiff  is  the  owner  of  any  real  property;  or  has,  in  her 
possession  or  under  her  control,  any  personal  property,  or  thins 
in  action,  which  was  left  with  her  by  the  defendant,  or  acquired 
by  her  own  industry,  or  given  to  her  by  bequest  or  otherwise; 
or  if  she  is  or  may  thereafter  become  entitled  to  any  property. 
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by  the  decease  of  a  relative  intestate;  the  defendant  shall  not 
have  any  interest  therein,  absolute  or  contingent,  before  or  after 
her  death. 

4.  Where  final  judgment  is  rendered  dissolving  the  marriage, 
the  Dlamtiff  s  inchoate  right  of  dower,  in  any  real  property,  of 
which  the  defendant  then  is  or  was  theretofore  seized,  is  not 
affected  by  the  judgment. 

L.  1886,  Ch.  801. 

i  1760.    Id.}  when  action  bronarht  by  husband. 

Where  the  action  is  brought  by  the  husband,  the  following 
regulations  apply  to  the  proceedings: 

1.  The  legitimacy  of  a  child,  born  or  begotten  before  the  com- 
mencement of  the  offence  charged,  is  not  affected  by  a  judgment 
dissolving  the  marriage;  but  the  legitimacy  of  any  other  child 
of  the  wife  may  be  determined,  as  one  of  the  issues  in  the  action. 
In  the  absence  of  proof  to  the  contrary,  the  legitimacy  of  all  the 
children,  begotten  before  the  commencement  of  the  action,  must 
be  presumed. 

2.  A  judgment  dissolving  the  marriage  does  not  impair,  or 
otherwise  affect,  the  plaintiff's  rights  and  interests,  in  and  to  any 
real  or  personal  property,  which  the  defendant  owns  or  possesses, 
when  the  judgment  is  rendered. 

3.  Where  judgment  is  rendered  dissolving  the  marriage,  the 
defendant  is  not  entitled  to  dower  in  any  of  thje  plaintiff's  real 
property,  or  to  a  distributive  share  in  his  personal  property. 

2  R.  S.  144,  H  44, 4?  and  48.    See  Real  Prop.  Law,  g  176. 

i  1761.  [Added,  1013.1  Regulation  when  action  bronarht 
by  either  has  band  or  wife. 

Whenever  the  relation  of  husband  and  wife  ceases  by  the  entry 
of  a  judgment  dissolving  the  marriage,  the  defendant  guilty  of 
adultery  is  not  entitled  to  any  interest  in  any  policy  of  insur- 
ance on  the  life  of  the  plaintiff,  wherein  such  defendant  is  named 
as  a  beneficiary,  and  the  plaintiff  may  apply  to  the  court  grant- 
ing the  final  decree  or  to  a  special  term  or  the  supreme  court 
on  notice  to  the  defendant,  or  the  attorney  who  appeared  for 
defendant  in  action  for  divorce,  and  to  the  insurance  company 
issuing  the  policy  or  policies,  for  an  order  directing  the  iusur* 
anee  company  issuing  the  policy  or  policies  to  substitute  therein 
such  beneficiary  as  the  plaintiff  may  nominate.  In  case  where 
it  is  shown  that  the  defendant  has  contributed  from  his  or  her 
separate  estate  toward  the  payment  of  the  premiums  on  such 
policy,  the  court  shall  grant  such  order  on  such  terms  as  in 
the  discretion  of  the  court  shall  be  equitable.  This  section  shall 
tlso  apply  in  like  manner  when  the  defendant  obtains  a  decree 
against  the  plaintiff  on  a  counterclaim. 

Added  L.  1913,  ch.  536.    In  effect  Sept.  1,  1913. 
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article:  thiho. 

Action  for  a  separation* 

4ec.  1762.  For  what  causes  action  may  be  maintained. 

1763.  Id.;  In  what  cases. 

1764.  Requisites  of  complaint. 

1765.  Defendant  may  set  up  plaintiff's  misconduct. 

1766.  Support,   maintenance,   etc.,   of  wife  and   children. 

1767.  Judgment  for  separation  may   be  revoked. 

$  1702.  For  what  Cannes  action  may  be  maintained* 

In  either  of  the  cases  specified  in  the  next  section,  an  action 
may  be  maintained,  by  a  husband  or  wife,  against  the  othei 
party  to  the  marriage,  to  procure  a  judgment,  separating  the 
parties  from  bed  and  board,  forever,  or  for  a  limited  time,  for 
either  of  the  following  causes: 

1.  The  cruel  and  inhuman  treatment  of  the  plaintiff  by  the 
defendant. 

2.  Such  conduct,  on  the  part  of  the  defendant  towards  the 
plaintiff,  as  may  render  it  unsafe  and  improper  for  the  former 
to  cohabit  with  the  latter. 

3.  The  abandonment  of  the  plaintiff  by  the  defendant. 

4.  Where  the  wife  is  plaintiff,  the  neglect  or  refusal  of  the 
defendant  to  provide  for  her. 

2  E.  S.  146,  parts  of  §§  60  and  51.    See  L.  1824,  p.  240,  |  12. 

|  1763.  Id.  |  fn  what  castes. 

Such  an  action  may  be  maintained,  in  either  of  the  following 
cases: 

1.  Where  both  parties  are  residents  of  the  State,  when  the 
action  is  commenced. 

2.  Where  the  parties  were  married  within  the  State,  and  the 
plaintiff  u  a  resident  thereof,  when  the  action  is  commenced. 

3.  Where  the  parties,  having  been  married  without  the  State, 
have  become  residents  of  the  State,  and  have  continued  to  be 
residents  thereof  at  least  one  year;  and  the  plaintiff  is  such  a 
resident,  when  the  action  is  commenced. 

Id.,   IS  50  and  61  In  part. 

§  1764.  Requisite*;  of  complaint. 

The  complaint  in  such  an  action  must  specify  particularly  the 
nature  and  circumstances  of  the  defendant's  misconduct,  and 
must  set  forth  the  time  and  place  of  each  act  complained  of, 
with  reasonable  certainty. 

Id.,    §  52,  and   Rule  80. 

8   1765.  Defendant   may   set  np   plafntllTs   mlncondnct. 

The  defendant  may  set  up.  in  justification,  the  misconduct  of 
the  plaintiff;  and  if  that  defence  is  established  to  the  satisfaction 
of  the  court,  the  defendant  is  eatitled  to  judgment.         * 

id.,    5   53. 

§  1766.  Support,  maintenance,  etc.,  of  wife  and  children. 

Where  the  action  is  brought  by  the  wife,  the  court  may,  in 
the  final  judgment  of  separation,  give  such  directions  ns  the 
nature  and  cirrnmstnncps  of  the  case  rponire.  In  particular, 
it  mav  compoj  the  defendant  to  provide  suitably  for  the  ednca- 
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tion  and  maintenance  of  the  children  of  the  marriage,  and  for 
the  support  of  the  plaintiff,  as  justice  requires,  having  regard 
to  the  circumstances  of  the  respective  parties.  And  the  court 
may,  in  such  an  action,  render  a  judgment,  compelling  the 
defendant  to  make  the  provision  specified  in  this  section,  where, 
under  the  circumstances  of  the  case,  such  a  judgment  ifl  proper, 
without  rendering  a  judgment  of  separation. 

See  2  B.  8.  lid,  HMudBt. 

f  17G7.  Judgment  for  separation  may  be  revolted. 

Upon  the  joint  application  of  the- parties,  accompanied  with 
satisfactory  evidence  of  their  reconciliation,  n  judgment  for  a 
•opn ration,  forever,  or  for  a  limited  period,  rendered  as  prescribed 
in  this  article,  may  be  revoked,  at  any  time,  by  the  court  which 
rendered  it,  subject  to  such  regulations  and  restrictions  bm  the 
»nrt  thinks  fit  tc  impose. 

24  ** 
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article:  fourth. 

Provisions  applicable  to  tiro  or  more  of  the  actions  specified  in 

this  title. 

Roc.  17(J8.  Married  woman  doomed  a   resident  in  certain  canes. 
1709.  Alimony,   oxpenses  of  action,   ond  eo*t*;   bow  awarded. 

1770.  What  is   doomed   a   counterclaim. 

1771.  Custody   and    maintenance  of   children   and   support   of   plaintiff. 

1772.  Huppoit.    maintenance,    etc,    of   wife   and   children.  .  Sequestration. 

1773.  Id.;   when   enforced   by  punishment  for  contempt. 

1774.  Regulations   respecting   judguieut. 

|   1768.  [Added,  1880.]    Married  woman  deemed  a  resident 
in    certain    caaen. 

If  u  married  woman  dwells  within  the  State,  when  she  com- 
mences an  action  against  her  husband,  as  prescribed  in  either  of 
the  last  two  articles,  she  is  deemed  a  resident  thereof,  although 
her  husband   resides  elsewhere. 
2  R.  S.   147.   I  57   (i  Edm.   154),  am'd.     Added  by  L.   1880,   cb.   178. 

$  1768.  Alimony,  expense*  of  action  and  contn;  how 
awarded. 

Where  an  action,  is  brought,  as  prescribed  in  either  of  the 
last  two  articles,  the  court  may,  in  its  discretion,  during  the  pen- 
dency thereof,  from  time  to  time,  make  aud  modify  an  order  or 
orders,  requiring  the  husband  to  pay  any  sum  or  sums  of  money 
necessary  to  enable  the  wife  to  carry  on  or  defend  the  action,  or 
to  provide  suitably  for  the  education  and  maintenance  of  the 
children  of  the  marriage,  or  for  the  support  of  the  wife,  baring 
regard  to  the  circumstances  of  the  respective  parties.  The  final 
judgment  in  such  an  action  may  award  costs,  in  favor  of  or 
against  either  party,  and  an  execution  may  be  issued  for  the  col- 
lection thereof,  as  in  an  ordinary  case;  or  the  court  may,  in  tbe 
judgment,  or  by  an  order  made  at  any  time,  direct  the  costs  to 
be  paid  out  of  any  property  sequestered,  or  otherwise  in  the 
power  of  the  court, 
id.,  8  58. 

§    1770.    [Am'd,  1881.]    What  is  deemed  a  counterclaim. 

Where  an  action  is  brought  by  either  husband  or  wife,  as  nre- 
F^ribed  in  either  of  the  last  two  articles,  a  cause  of  action,  against 
the  plaintiff  and  in  favor  of  the  defendant,  arising  under  either  of 
said  articles,  may  be  interposed,  in  connection  with  a  denial  of  the 
material  allegations  of  the  complaint,  as  a  counterclaim. 

ft  1771.  [Am'd,  18SKt,  1f>o4,  lftOS.]  CnKtocly  and  mainte- 
nance  of   children,  and   support   of   plaintiff. 

Where  an  action  is  brought  by  either  husband  or  wife,  as  pre- 
scribed in  either  of  the  last  two  articles,  the  court  must,  except 
as  otherwise  expressly  prescribed  in  those  articles,  give,  either 
in  the  final  judgment,  or  by  one  or  more  orders,  made  from 
time  to  time,  before  final  judgment,  such  directions  as  justice 
requires,  between  the  parties,  for  the  custody,  care,  education. 
and  maintenance  of  any  of  the  children  of  the  marriage,  ami 
where  the  action  is  brought  by  the  wife,  for  the  support  of  the 
plaintiff.  The  court  may.  by  order,  upon  the  application  of 
either  party  to  the  action,  after  due  notice  to  the  other,  to  he 
given  in  such  manner  as  the  court  shall  prescribe,  at  nny  time 
after  final  judgment,  annul,  v.r-v  or  modify  such  directions,  or 
in   case   no   such   direction   or   directions  shall   have  been   made 
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quires  for  the  custody,  care,  education  and  maintenance  of  any 
such  child  or  cbildren  in  such  final  judgment  or  order  or  orders. 
But  no  such  application  shall  be  made  by  a  defendant  unless 
leave  to  make  the  same  shall  have  been  previously  granted  by 
the  court  by  order  made  upon  or  without  notice  as  the  court  in 
its  discretion  may  deem  proper  after  presentation  to  the  court 
of  satisfactory  proof  that  justice  requires  that  such  an  applica- 
tion should  be  entertained.  Where  an  action  is  .brought  by  a 
wife,  as  prescribed  in  article  second  of  this  chapter,  and  a  final 
judgment  of  divorce  has  been  rendered  in  her  favor,  the  court, 
upon  the  application  of  the  defendant  on  notice,  and  on  proof  of 
the  marriage  of  the  plaintiff  after  such  final  judgment,  must  by 
order  modify  such  final  judgment  and  any  orders  made  with 
respect  thereto,  by  annulling  the  provisions  of  such  final  judg- 
ment or  orders,  or  of  both,  directing  payments  of  money  for  the 
support  of  the  plaintiff. 

L.  1106,  ch.  891;  L.  1904,  cb.  339;  L.  1908,  cfa.  207.  In  effect  Sept.  1, 
180*. 

I  ITT*.  JAm'd,  1904.]  Support,  maintenance,  etc.,  of  wife 
and  children.     Sequestration. 

Where  a  judgment  rendered,  or  an  order  made,  as  prescribed 
in  this  article,  or  in  either  of  the  last  two  articles,  or  a  judgment 
for  divorce  or  separation  rendered  in  another  state,  upon  the 
ground  of  adultery  upon  which  an  action  has  been  brought  in 
this  state,  and  judgment  rendered  therein,  requires  a  husband 
to  provide  for  the  education  or  maintenance  of  any  of  the  chil- 
dren of  a  marriage,  or  for  the  support  of  his  wife,  the  court  may, 
in  its  discretion,  also  direct  him  to  give  reasonable  security,  in 
roch  a  manner,  and  within  such  a  time,  as  it  thinks  proper,  for 
the  payment,  from  time  to  time,  of  the  sums  of  money  required 
for  that  purpose.  If  he  fails  to  give  the  security,  or  to  make 
any  payment  required  by  the  terms  of  such  a  judgment  or  order, 
whether  he  has  or  has  not  given  security  theTefor;  or  to  pay  any 
sum  of  money  which  he  is  required  to  pay  by  an  order,  made  as 
prescribed  in  section  seventeen  hundred  and  sixty-nine  of  this 
act:  the  court  may  cause  his  personal  property,  and  the  rents  and 
profits  of  his  real  property,  to  be  sequestered,  and  may  appoint 
a  receiver  thereof.  The  rents  and  profits,  and  other  property,  so 
sequestered,  may  be,  from  time  to  time,  applied,  under  the  direc- 
tion of  the  court,  to  the  payment  of  any  of  the  sums  of  money 
specified  in  this  section,  as  justice  requires. 

M-,  i  60,  am'd;  L.  1904,  cfa.  318.    In  effect  Sept.  1,  1904. 

5  1773.  [Am'd,  1909.]  .  Id.;  when  enforced  by  punisn* 
Meat  for  contempt. 

Where  the  husband  makes  default  in  paying  any  sum  of  money 
specified  in  the  last  section,  as  required  by  the  judgment  or 
order  directing  the  payment  thereof;  and  it  appears  presumptively, 
to  the  satisfaction  of  the  court,  that  payment  cannot  be  enforced 
by  means  of  the  proceedings  prescribed  in  the  last  section,  or  by 
resorting  to  the  security,  if  any,  given  as  therein  prescribed,  the 
court  may,  in  its  discretion,  make  an  order  requiring  the  husband 
to  show  cause  before  it,  at  a  time  and  place  therein  specified, 
why  he  should  not  be  punished  for  his  failure  to  make  the  pay- 
ment; and  thereupon  proceedings  must  be  taken  to  punish  him, 
■»  prescribed  in  rrticle  nineteen  of  the  judiciary  law  for  the 
punishment  of  a  contempt  of  court,  other  than  a  criminal  con- 
tempt.   Such  an  order  to  show  cause  may  also  be  made,  without 
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aar;   previous  sequestration,  or  direction  to  give  security,  where 
tbn  court  is  satisfied  that  they  would  be  ineffectual. 

Am'd  by  L.    1009,    ch.   65,    S   3.    See  note  58  of  notes  of  Board  of  Stat- 
utory Consolidation  at  end  of  code. 

|  1774.    [Am'd,    1902,    1903,   1005.]   Regulation*    respecting 

Jnfgment. 

1*  an  action  brought  as  prescribed  in  this  title,  a  final  judg- 
meit  shall  not  be  rendered  in  favor  of  the  plaintiff  upon  the 
defendant's  default  in  appearing  or  pleading,  unless  either  the 
sum  nons  and  a  copy  of  the  complaint  were  personally  served 
upor  the  defendant;  or  the  copy  of  the  summons  delivered  to  the 
defendant,  upon  personal  service  of  the  summons,  or  delivered  to 
him  without  the  state,  or  published,  pursuant  to  an  order  for 
that  purpose,  obtained  as  prescribed  in  chapter  fifth  of  this  act, 
contains  the  following  words,  or  words  to  the  same  effect,  legibly 
written  or  printed  upon  the  face  thereof,  to  wit:  "Action  to 
annul  a  marriage;"  "Action  for  a  divorce;*'  or  "Action  for  a 
separation;"  according  to  the  article  of  this  title,  under  which 
the  action  is  brought.  Where  the  summons  is  personally  served, 
but  a  copy  of  the  complaint  is  not  served  therewith;  or  where  a 
copy  of  the  summons  and  copy  of  the  complaint  are  delivered  to 
the  defendant  without  the  state,  the  certificate  or  affidavit  prov- 
ing service,  must  affirmatively  state,  in  the  body  thereof,  that  such 
an  inscription,  setting  forth  a  copy  thereof,  was  so  written  or 
printed  upon  the  face  of  the  copy  of  the  summons  delivered  to  the 
defendant.  No  final  judgment  annulling  a  marriage,  or  divorcing 
the  parties  and  dissolving  a  marriage,  shall  be  entered,  in  an 
action  brought  under  either  article  first  or  article  second  of  this 
title,  until  after  the  expiration  of  three  months  after  the  filing 
of  the  decision  of  the  court  or  report  of  the  referee.  Such  de- 
cision or  report  must  be  filed  and  interlocutory  judgment*  thereon 
must  be  entered  within  fifteen  days  after  the  party  becomes  en- 
titled to  file  or  center  the  same,  and  can  not  be  filed  or  entered 
after  the  expiration  of  said  period  of  fifteen  days  unless  by  order 
of  the  court  upon  application  and  sufficient  cause  being  shown  for 
the  delay.  Within  thirty  days  after  the  expiration  of  said  period 
of  three  months  final  judgment  shall  be  entered  as  of  course  upon 
said  decision  or  report,  unless  for  sufficient  cause  the  court  in  the 
meantime  shall  have  otherwise  ordered.  Upon  filing  the  de- 
cision of  the  court  or  report  of  the  referee,  a  judgment  annulling 
a  marriage  or  divorcing  the  parties  and  dissolving  a  marriage, 
shall  be  interlocutory  only  and  shall  provide  for  the  entry  of  final 
judgment  granting  such  relief  three  months  after  entry  of  inter- 
locutory .judgment  unless  otherwise  ordered  by  the  court.  The 
final  judgment  must  be  entered  within  thirty  days  after  the  ex- 
piration of  said  period  of  three  monrhs  and  can  not  be  entered 
after  the  expiration  of  such  period  of  thirty  days  except  by 
order  of  the  court  on  application  and  sufficient  cause  being  shown 
for  the  delay.  The  interlocutory  judgment  may,  in  the  discre- 
tion of  the  court,  provide  for  the  payment  of  alimony  until  the 
entry  of  final  judgment;  it  may  include  a  judgmeut  for  costs, 
when  costs  are  awarded,  in  which  case  said  judgment  for  costs 
shall  be  docketed  by  the  clerk,  and  thereupon  shall  have  4he  same 
force  and  effect  as  if  docketed  upon  the  entry  of  final  judgment 
therein,  except  that  it  shall  not  be  enforceable  by  execution  or 
punishment  until  the  entry  of  final  judgment  in  said  action. 

See  ante,  ft  1757;  L.  1902,  ch.  864;   I*  1008,  ch.  488;  L.   1905,  ch.  637.    In 
effect  Sept.  1,  1905. 
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TITLE  H. 
Actions  relating  to  a  corporation. 

Article  1.  Action    by    a   corporation,    and    action   against    a    corDoratlOB,    tt 

recover  damages  or  property. 
2.  Judicial   supervision    of    a    corporation,    and   of   the   officers    and 

members  thereof. 
8.  Actions  to  procure  tbe  dissolution   of  a   corporation,   and   actions 

to   enforce   the    individual   liability    of   the   officers  or   members 

of  a  corporation,  with  or  without  a  dissolution  tberxrt. 
4.  Action   by   the  people  to  annul   a   corporation. 
6.  Prorisions  applicable  to  two  or  more  of  tbe  actions  specified  to 

this  title. 

ARTICLE   FIRST. 

Action  by  a  corporation,  and  action  against  a  corporation,  to 

recover  damages  or  property. 

Sec  1770.  Complaint  In  actions  by  or  against  corporations. 

1776.  When  proof  of  corporate  existence  unnecessary. 

1777.  Misnomer,  when  waived. 

1778.  Action  against   a  corporation,   upon   a   note,   etc. 

1779.  When  foreign  corporations  may   sue. 

1780.  When  foreign  corporations  may  be  sued. 

I  1775.  Complaint  In  actions  by  or  aaralnst  corporations. 

In  an  action  brought  by  or  against  a  corporation,  the  complaint 
nrost  aver  that  the  plaintiff,  or  the  defendant  as  the  case  may  be, 
ib  a  corporation;  must  state  whether  it  is  a  domestic  or  foreign 
corporation;  and,  if  the  latter,  the  State,  country,  or  government, 
by  or  under  whose  laws  it  was  created.  But  the  plaintiff  need  not 
aet  forth,  or  specially  refer  to  any  act  or  proceeding,  by  or  under 
which  the  corporation  was  created. 

Bse  2  R.   8.   460,    |   13   (2  Edm.  479). 

I  1776.  When  proof  of  corporate  existence  unnecessary. 

In  an  action,  brought  by  or  against  a  corporation,  the  plaintiff 
need  not  prove,  upon  the  trial,  the  existence  of  the  corporation, 
unless  the  answer  is  verified,  and  contains  an  affirmative  allega- 
tion that  tbe  plaintiff,  or  the  defendant,  as  the' Case  may  be,  is 
not  a  corporation. 

Id.,  |  3,  am'd;  L.  1864,  cb.  422  (6  Edm.  296),  and  L.  1875,  ch.  608. 

I  1777.  Miraomer,  when  waived. 

lo  an  action  or  special  proceeding,  brought  by  or  against  a  cor- 
poration, the  defendant  is  deemed  to  have  waived  any  mistake 
in  the  statement  of  the  corporate  name,  unless  the  misnomer  is 
pleaded  in  the  answer,  or  other  pleading  in  the  defendant's  behalf. 

Id..  1 14,  am'd. 

|  1778.  Action  aaralnat  a  corporation  upon  a  note,  etc. 

In  an  action  against  a  foreign  or  domestic  corporation,  to  ie 
cover  damages  for  the  non-payment  of  a  promissory  note,  or  other 
evidence  of  debt,  for  the  absolute  payment  of  money,  upon  de- 
mand, or  at  a  particular  time,  an  order,  extending  the  time  to 
answer  or  demur,  shall  not  be  granted,  except  by  the  court,  upon 
notice  to  the  plaintiffs  attorney.  In  such  an  action,  unless  the 
defendant  serves,  with  a  copy  of  his  answer  or  demurrer,  a  copv 
•#  an  order  of  a  judge,  directing  that  the  issues  presented  by  the 
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pleadings  be  tried,  the  plaintiff  may  take  judgment,  as  in  case  of 
default  in  pleading,  at  the  expiration  of  twenty  days  after  ser- 
vice of  a  copy  of  the  complaint,  either  personally  with  the  sum- 
mons, or  upon  the  defendant's  attorney,  pursuant  to  his  demand 
therefor;  or,  if  the  service  of  the  summons  was  otherwise  than 
personal,  at  the  expiration  of  twenty  days  after  the  service  is 
complete. 
2  R.  8.  409,  |f  8,  9  and  10. 

|  1778.  When  foreign  corporation  may  tasc 

An  action  may  be  maintained  by  a  foreign  corporation,  in  like 
manner,  and  subject  to  the  same  regulations,  as  where  the  action 
is  brought  by  a  domestic  corporation,  except  as  otherwise  spec- 
ially prescribed  by  law.  But  a  foreign  corporation  cannot  main- 
tain an  action,  founded  upon  an  act,  or  upon  a  liability  or  obli- 
gation, express  or  implied,  arising  out  of,  or  made  and  entered 
into  in  consideration  of,  an  act,  which  the  laws  of  the  State 
forbid  a  corporation  or  association  of  individuals  to  do.  without 
express  authority  of  law.  This  section  does  not  affect  the?  validity 
of  a  meeting  of  the  stockholders  or  directors  of  a  foreign  cor- 
poration, held  within  the  State,  where  such  u  meeting  is  author- 
ized by  the  laws  of  the  State,  country,  or  government  by  or  under 
which  the  corporation  is  created;  or  of  ni  act,  done  at  such  a 
meeting,  which  is  not  in  conflict  with  the  same  law's,  or  the  laws 
of  the  State. 

Id.,  IS  1  and  2;  L.   1873,  cb.  684  (9  Edm.  676). 

ft  1780.  [Am'd,  1913.]  When  foreign  corporation  mar  be 
■ned. 

An  action  against  a  foreign  corporation  mar  be  maintained  bj 
a  resident  of  the  State,  or  by  a  domestic  corporation,   for  any 
cause  of  action.     An  action  against  a  foreign  corporation  may  be 
maintained  by  another  foreign  corporation,  or  by  a  non-resident, 
in  one  of  the  following  cases  only: 

1.  Where  the  action  is  brought  to  recover  damages  for  the 
breach  of  a  contract  made  within  the  State,  or  relating  to  prop- 
erty situated  within  the  State,  at  the  time  of  the  making  thereof. 

2.  Where  it  is  brought  to  recover  real  property  situated  within 
the  State,  or  a  chattel,  which  is  replevied   within  the  State. 

3.  Where  the  cause  of  action  arose  within  the  State,  except 
where  the  object  of  the  action  is  to  affect  the  title  to  real  prop- 
erly situated  without  the  State. 

4.  Where  a  foreign  corporation   is  doing  business  within   this 

state. 

Co.  Proc,  ft  427:  2  R.  S..  |  15,  anTd ;  L.  1849,  ch.  107  (2  Edm.  479). 
Un'd  by  L.  1813,  cb.  60.     In  effect  Sept.  1,  1913. 
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ARTICLE  SECOND. 

Judicial  supervision  of  a   corporation,   and  of  the   officers  and 

members  thereof. 

See.  1781.  Action  against  director*,  etc.,  of  a  corporation,  for  misconduct. 
17H2.  By  whom  action  'to  be  brought. 
1783-  This  article,  bow  coustrwd. 

f!   1781-1783.     [Repealed   by    h.    1JKK),    ch.    28.    See    Consoli- 
dated Laws,  tit.  General  Corporation  Law,  §§  90-92.] 
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THIRD, 


Action*  toprotnre  the  dissolution  of  a  corporation,  and  action* 
to  enforce  the  individual  liability  of  the  officers  or  member*  of  a 
corporation,  with  or  without  a  dissolution  thereof. 

Sec  1784.  Action  by  Judgment  creditor  for  sequestratlca,  etc 

1785.  Action  to  ditto  re       <   t-poratkm. 

1786.  Id.;  by  whom  to  be  brought. 

1787.  Temporary     nj unction. 

1788.  Receiver  may  be  appointed.      Permanent  and  temporary   receiver. 

Powers,    etc.,   of   temporary   receiver.  * 

1789.  Additional  powers  and  duties  maj  be  conferred   upon   temporary 

receiver. 

1790.  Making  stockholders,  etc.,  parties. 

1791.  When  separate  action  may  be  brought  against  them. 

1792.  Proceedings  In  either  actioi. 

1793.  J  dgment;    property  of  corporation  to  be  distributed. 

1794.  Id.;  stock  subscriptions  to  be  recovered. 

1790.  Id.;  as  to  liabilities  of  directors  and  stockholder*. 
1796.  Effect  of  this  article  limited. 

H  1784-1706.  [Repealed  by  L.  1909,  ch.  28.  See  Consoli 
dated  Laws,  tit  General  Corporation  Law,  §$  100-106,  109- 
115.] 


*1UU.4  CORPORATION.  M  1797-1^3  j 

ARTICLE)  FOURTH. 

Action  by  th*  people  to  annul  a  corporation. 

* 

8«c.  1TOT.  Action  by  attorney-general,  X7hen  legislature  directs. 
1T98.  Id.,   by  loare  of  court. 
17W.  Leave;   when   and  bow   granted. 

1800.  Action  triable  by  a  Jury. 

1801.  Judgment. 

1802.  Injunction  ma.-  i«ue. 

1808,  Copy  of  judgment-roll  to  be  filed  and  pabluned. 

§1  1797-lftoa.    [Repealed    by    L.    1909,   ch.    28.      See    Consoli- 
dated Laws,  tit.  General  Corporation  Law,  §§  130-136.] 
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ARTICLES   FIFTH. 

Provisions  applicable  to  two  or  more  of  the  actions  specified  in 

this  title. 

Sec.  1804.  Certain   corporations  excepted  from  certain   articles  of  this  title. 

1805.  Officers  and  agents  may  be  compelled  to  testify. 

1806.  Injunctions  staying  actions  by  creditors. 

1807.  Creditors  may  be  brought  •  in. 

1808.  When  attorney-general  must  bring  action. 

1809.  Requisites  of  injunction  against  corporations  in  certain  cases. 
1810  Id. ;    of  order  appointing  receiver   in   certain   cases. 

1811.  Id.;  of  judicial  suspension  or  removal  of  an  officer. 

1812.  Application    of   certain    provisions   to   joint-stock    associations. 

1813.  In  action  against  stockholders,  misnomer,   etc.,  not  available. 

IS  1804-1808.  [Repealed  by  L.  1900,  ch.  28.  See  Consoli- 
dated Laws,  tit.  General  Corporation  Law,  §§  300-304.] 

S  1809.  [Am'd,  1000.]  Requisite*  of  Injunction  against 
Joint-stock  associations  In  certain  cases. 

An  injunction  order,  suspending  the  general  and  ordinary  busi- 
ness of  a  joint-stock  association,  consisting  of  seven  or  more 
persons,  or  suspending  from  office,  or  restraining  from  the  per- 
formance of  his  duties,  a  trustee,  director,  or  other  officer  thereof, 
can  be  granted  only  by  the  court,  upon  notice  of  the  application 
therefor,  to  the  proper  officer  of  the  association,  or  to  the  trus- 
tee, director,  or  other  officer  enjoined.  If  such  an  injunction 
order  is  made,  otherwise  than  as  prescribed  in  this  section,  it  is 
void. 

L.  1870,  ch.  151,  I  1  (7  Edm.  GG1),  am'd.  See  ||  1787,  1919.  Am'd  by 
L.  1909,  ch.  05.  Also  partly  repealed  by  L.  1909,  ch.  28.  See  Consolidated 
Laws,  tit.  General  Corporation  Law,  |  305.  See  note  59  of  notes  of  Board 
of  Statutory  Consolidation  at  end  of  code. 

II  1810-1811.  [Repealed  by  L.  1909,  ch.  28.  See  Consolidated 
J.aws,  tit.  General  Corporation  Law,  §§  306-307.] 

§  1812.  [Am'd,  lOOO.]  Application  of  certain  provisions 
to  Joint-stock  associations. . 

Section  eighteen  hundred  and  nine  of  the  code  of  civil  pro- 
cedure and  sections  three  hundred  and  six  and  three  hundred  and 
seven  of  the  general  corporation  law  apply  to  an  action  or  a 
special  proceeding,  against  a  joint-stock  association  created  by  or 
under  the  laws  of  the  State,  or  a  trustee,  director,  or  other  officer 
thereof;  or  against  a  joint-stock  association  created  by  or  under 
the  laws  of  another  state,  government,  or  country,  or  a  trustee, 
director,  or  other  officer  thereof,  where  the  association  does  busi- 
ness within  the  State,  or  has,  within  the  State,  a  business 
agency  or  a  fiscal  agency,  or  an  agency  for  the  transfer  of  its 
stock. 

Id.,  t  5,  am'd;  L.  1875,  ch.  428.  See  {  2463.  Am'd  by  L.  1909.  ch.  65. 
Also  partly  repealed  by  L.  1909,  ch.  28.  See  Consolidated  Laws,  tit.  General 
Corporation  Law,  |  308.  See  note  00  of  notes  of  Board  of  Statutory  Con- 
solidation at  end  of  code.  . 
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i  1813.   [Am'd,    1800.]      In    action    against    stockholders, 

Misnomer,    etc.,   not    available. 

« 

Where  an  action,  authorized  by  a  law  of  the  State,  is  brought 
agaiust  one  or  more  persons,  us  stockholders  of  a  joint-stock  asso- 
ciation, an  objection  to  any  of  the  proceedings  cannot  be  taken, 
by  a  person  properly  made  a  defendant  in  the  action,  on  the 
ground  that  the  plaintiff  has  joined  with  him,  as  a  defendant  in 
the  action,  a  person,  whose  name  appears  on  the  stock-books  of 
the  association,  as  a  stockholder  thereof,  by  the  name  so  appear- 
ing; but  who  is  misnamed,  or  dead,  or  is  not  liable  for  any  cause. 
In  such  a  case,  the  court  may,  at  any  time  before  final  judg- 
ment, upon  motion  of  either  party,  amend  the  pleadings  and 
other  papers,  without  prejudice  to  the  previous  proceedings,  by 
substituting  the  true  name  of  the  person  intended,  or  by  striking 
out  the  name  of  the  person  who  is  dead,  or  not  liable,  and,  in  a 
proper  case,  inserting  the  name  of  his  representative  or  successor. 

I*  I860,  ch.  157,  |  2  (7  Edra.  426).  Am'd  by  L.  1909.  ch.  6S.  Also 
Partly  repealed  by  L.  1909  ch.  88.  Sec  Consolidated  Laws,  tit.  General  Cor- 
poration Law.  |  309.  See  note  61  of  notes  of  Board  of  Statutory  Ooa\- 
•Nidation  at  end  of  code. 
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TITLE  UT. 
Actions  relating  to  the  estate  of  a  decedent. 

Article  1.  Action  by  or  against  an  executor  or  administrator. 

2.  Action  by  a  creditor  against  hi*  debtor's  next  of  kin,  legatee,  hell 

or    devisee. 

3.  Action  to  establish  or  Impeach  a  will. 

4.  General  and   miscellaneous   proTlsions. 

article:  first. 

Action  by  or  against  an  executor  or  administrator. 

Sec.  1814.  Action,  etc.,  by  and  against  executor,  etc.,  to  be  brought  In  repre- 
sentative   capacity. 

1815.  When  personal  and  representative  cause  of  action  may  be  Joined. 

1816.  Id.;    separate   dockets   and   executions. 

1817.  Regulations,  when  some  of  the  executors,  etc..  are  not  summoned 

1818.  Executors  who  have  not  qualified,  not  necessary  parties. 

1819.  Action  by  legatees,   etc..  against  executor,  etc. 

1820.  Id.;    by   Infant;   guardian's   bond. 

1821.  When  action  barred  by  judgment  against  heir,  etc. 

1822.  Limitation   of  action   by  creditor  on   claim   rejected,   etc. 

1823.  Decedent's   real   property   not    bound   by   Judgment    against   execu 

tor,    etc. 

1824.  Want  of  assets  not  to  be  pleaded  by  executor,  etc. 

1826.  Leave   to  Issue   execution   against   executor,   etc. 
1820.  Id.;  how  procured;  order;  and  contents  thereof. 

1827.  Security   may   be   required   from   a   legatee. 

1828.  Actions,  etc.,  when  not  to  sbate. 
1820.  Execution    on    former    judgment. 

1830.  Action  against  executor,  etc.,  who  has  been  superseded. 

1831.  False  pleading  by  executor,  etc. 

1832.  When  Inventory   mny  be  contradicted. 

1833.  Liability  for  uncollected  demands. 

1834.  The    last    two    sections    qualified. 

1835.  Costs;    how    awarded. 

1836.  Id.;    when   awarded. 

1836a.  Foreign  executoi  or  administrator  may  sue  or  be  sued. 


|  1814.   Action,  etc.,  by  and  against  executor,  etc.,  to 
brought  In  representative  capacity. 

An  action  or  special  proceeding",  hereafter  commenced  by  an 
executor  or  administrator,  upon  ft  cause  of  action,  .longing  to 
him  in  his  representative  capacity,  or  an  action  or  special  pro- 
ceeding; hereafter  commenced  against  him,,  except  where  it  is 
brought  to  charge  him  personally,  must  be  brought. by  or  against 
him  in  his  representative  capacity.  A  judgment,  in  an  action 
hereafter  commenced,  recovered  against  an  executor  or  adminls- 
1rn+or,  without  describing  him  in  his  representative  capacity,  can- 
not be  enforced  against  the  property  of  the  decedent,  except  by 
the  special  direction  of  the  court,  contained  therein. 

• 

{  1815.  When  pergonal  and  representative  causes  of 
action    may   be   joined. 

An  action  may  be  brought  against  an  executor  or  administrator, 
personally,  and  also  in  his  representative  capacity.  In  either  of 
the  following  cases: 

1.  Where  the  complaint  sets  forth  a  cause  of  action  against 
him  in  both  capacities,  or  states  facts,  which  render  it  uncertain, 
in  which  capacity  the  cause  of  action  exists  against  him. 

2.  Where  the  complaint  sets  forth  two  or  more  causes  of  «<*- 
tion  ncalnst  the  defendant,  In  different  capacities,  all  of  which 
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grow  ont  of  the  same  transaction,  or  transactions  connected  with 
the  same  subject  of  action;  do  not  require  different  places  or 
modes  of  trial;  and  are  not  inconsistent  with  each  other. 

In  a  case  specified  in  this  section,  a  judgment  for  the  plaintiff 
for  a  sum  of  money  must  distinctly  show,  whether  it  is  awarded 
against  the  defendant  personally,  or  in  his  representative  ca- 
pacity. 

Bee  I  484,  rabd.  0,  ante. 

|  1810.  Id.)  separate  dockets  and  executions. 

In  a  case  specified  in  the  last  section,  or  where  costs,  to  be 
collected  out  of  the  individual  property  of  an  executor  or  admin- 
istrator, are  awarded  in  an  action  by  or  against  him  in  his  repre- 
sentative capacity,  so  much  of  the  judgment,  as  awards  a  sum  of 
money  against  him  personally,  may  be  separately  docketed,  and  a 
separate  execution  may  be  issued  thereupon,  as  if  the  judgment 
contained  no  award  against  him  in  his  representative  capacity. 

fee  U   1S&S   aua  &24S,    post. 

1  1817.  Regulations,  when  some  of  the  exeentors,  etc*, 
are  not  inmmoned. 

In  an  action  or  special  proceeding  against  two  or  more  executors 
or  administrators,  representing  the  same  decedent,  all  are  con- 
sidered as  one  person;  nnd  those  who  are  first  served  with  process, 
or  first  appear,  must  answer  the  plaintiff.  Separate  answers,  by 
different  executors  or  administrators  cannot  be  required  or  al- 
lowed, except  by  direction  of  the  court.  Judgment  in  favor  of 
the  plaintiff  may  be  entered,  and,  in  a  proper  case,  execution  may 
be  issued,  against  all  the  defendants,  as  if  all  had  appeared.  But 
this  section  does  not  affect  the  plaintiff's  right  to  bring  into  court 
Jl  the  executors  or  administrators,  who  are  parties. 

2  B,  8.  448,  H  B  and  7  (2  Bdm.  467),  am'd. 

I  1818.  Executors  who  have  not  qualified,  not  neoessary 


One  of  two  or  more  executors,  to  whom  letters  testamentary 
save  not  been  issued,  is  not  a  necessary  party  to  an  action  or 
special  proceeding,  in  favor  of  or  against  the  executors,  in  their 
representative  capacity. 

L.  1838,  ch.  149.  I  1  (4  Bdm.  606). 

1  1819.  Aetlon  by  legatee,  etc,  asaJnst  executor,  exe. 

If,  after  the  expiration  of  one  year  from  the  granting  of  let- 
ters testamentary  or  letters  of  administration,  an  executor  or  ad- 
ministrator refuses,  upon  demand,  to  pay  a  legacy,  or  distribu- 
tive share,  the  person  entitled  thereto  may  maintain  such  an  ac- 
tion against  him.  as  the  case  requires.  But  for  the  purpose  of 
computing  the  time,  within  which  such  an  action  must  be  com- 
menced, the  cause  of  action  is  deemed  to  accrue,  when  the 
executor's  or  administrator's  account  is  judicially  settled,  and 
not  before. 

2  R.  8.  114,  |  •  (2  Edm.  118).    See  f  1827,  post. 

I  1810.  Id.  j  »y  infant  |  sxnardlan's  bond. 

The  guardian  ad  litem  of  an  infant,  in  whose  favor  an  ac- 
tion is  brought,  as  prescribed  in  the  last  section,  must,  unless  he 
»  also  the  general  guardian,  execute  and  file  with  the  clerk, 
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before  the  commencement  of  the  action,  a  bond  to  the  Infant, 
with  at  least  two  sufficient  sureties,  in  a  penalty  fixed  by  a  judge 
of  the  court,  conditioned  that  the  guardian  will  duly  account  to 
the  infant,  when  he  attains  full  age,  or,  iu  case  of  his  death, 
to  his  personal  representatives,  for  all  money  or  property,  which 
the  guardian  may  receive,  by  reason  of  the  legacy  or  distributive 
share. 
2  B.  8.  114,  |  12,  &m'd.    See  §  476.  amte. 

|  1821.  When  action  burred  by  judgement  aflralnnt  heir, 
etc 

A  final  judgment  ngainst  an  heir  or  devisee  bars  an  action 
against  the  executor  or  udmiuistrator  of  the  decedent,  for  the 
same  cause,  and  every  other  remedy  to  enforce  payment  thereof 
out  of  the  decedent's  property,  unless  an  execution  against  prop- 
erty, issued  upon  the  judgment,  has  been  returned  wholly  or 
partly  unsatisfied,  or  sufficient  real  property  to  satisfy  the  judg- 
ment has  not  descended,  or  been  devised,  to  the  judgment  debtor. 
But,  if  the  judgment  was  recovered  for  a  debt  or  legacy,  expressly 
charged  upon  the  estate  descended  or  devised,  the  bar  is  ab- 
solute. 

Id..  H  7  and  8,  am'd  and  consolidated. 

|  1822.  [Am'd,  1SOS.]  Limitation  of  action  by  creditor 
on  claim  rejected,  etc.1 

Where  an  executor  or  administrator  disputes  or  rejects  a  claim 
against  the  estate  of  a  decedent,  exhibited  to  him,  either  before  or 
after  the  commencement  of  the  publication  of  a  notice  requiring 
the  presentation  of  claims,  as  prescribed  by  law,  unless  a  written 
consent  shall  be  filed  by  the  respective  parties  with  the  surro- 
gate that  said  claim  may  be  heard  and  determined  by  him  upon 
the  judicial  settlement  of  the  accounts  of  said  executor  or  admin- 
istrator as  provided  by  section  twenty-seven  hundred  and  forty- 
three,  the  claimant  must  commence  an  action  for  the  recovery 
thereof  against  the  executor  or  administrator,  within  six  months 
after  the  dispute  or  rejection,  or,  if  no  part  of  the  debt  is  then 
.due.  within  six  months  after  a  part  thereof  becomes  due;  iu  de- 
fault whereof  he,  and  all  the  persons  claiming  under  him,  are  for- 
ever barred  from  maintaining  such  an  action  thereupon,  and  from 
every  other  remedy  to  enforce  payment  thereof  out  of  the  deced- 
ent's property. 

•   o<£;  S>  80>  *  M   i2  Rdm-  91'  :  L-   1895.  <*•  595.     I  1822  is  superseded  m 
|  2681,   poet,   as  added   by  L.   1014,   ch.   443. 

|  1828.  Decedent's  real  property  not  bound  by  Judnr* 
■sent  asalnat  executor,  etc 

Real  property,  which  belonged  to  a  decedent,  is  not  bound,  or 
in  any  way  affected,  by  a  judgment  against  his  executor  or 
administrator,  and  is  not  liable  to  be  sold  by  virtue  of  an  exe- 
cution issued  upon  such  a  judgment,  unless  the  judgment  is  ex- 
pressly made,  by  its  terms,  a  lien  upon  specific  real  property 
therein  described,  or  expressly  directs  the  sale  thereof. 

2  It.  S.  440,  {  12  (2  Edm.  468).    See  |  1816,  ante. 

|  1824.  Want  of  assets  not  to  be  pleaded  by  exeevtor, 
ote. 

In  an  action  against  an  executor  or  administrator,  in  his 
representative  capacity,  wherein  the  complaint  demands  judgment 
for  a  sum  of  money,  the  existence,  sufficiency,  or  want  of 

1  Sujwrseded  by  S  2081,  joal. 
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shall  Dot  be  pleaded  by  either  party;  and  the  plaintiff's  right  of 

recovery  is  not  affected  thereby,  except  with  respect  to  the  costs 

to  be  awarded,  as  prescribed  by  law.     A  judgment  in  such  an 

action  is  not  evidence  of  assets  in  the  defendant's  hands. 

•  Sal*tttnt»tl   for  2  R.  S.   SS  ami  80,  J|  31.  30  and  40  42   Kdui.  00  and  92), 
and  2  R.  s.  44*,  450  and  451,   ff  6,  10-22   (2  Kdui.  467,  470). 

|  182S.    [Am'd,   1917.]      Leave   to   lime   execution   against 
executor,  et  cetera.  , 

Except  as  provided  in  this  section,  an  execution  shall  not  be 
issued,  upon  a  judgment  for  a  sum  of  money,  against  an  executor 
•»r  administrator,  in  his  representative  capacity,  until  an  order 
permitting  it  to  be  issued  has  been  made  by  the  surrogate  from 
whose  court  the  letters  were  issued.  Such  an  order  must  specify 
the  sain  to  be  collected,  and  the  execution  must  be  endorsed?  with 
a  direction  to  collect  that  sum.  If  a  judgment  be  jointly  against 
an  executor  or  administrator  in  his  representative  capacity  and 
one  or  more  other  parties,  execution  may  be  issued  thereon,  with- 
out such  order,  against  such  other  party  or  parties,  but  it  mu^t 
have  endorsed  thereon  a  direction  not  to  levy  against  any  prop- 
erty to  the  possession  of  which  such  executor  or  administrator 
hb  such  is  or  may  be  entitled. 

2  K.  S.  88.  |  32  (2  Edm.  90),  am'd.     See  51  1380,  2552.     Am'd  by  L.  1917, 
cb.  96,  in  effect  Sept.   1,   1917. 

f  1826.    Id. |   how   procured)   order;   and   content**   thereof. 

At  least  six  days'  notice  of  the  application  for  an  order  speci- 
fied in  the  last  section,  must  be  personally  served  upon  the 
executor  or  administrator,  unless  it  appears  that  service  cannot 
be  so  made  with  due  diligence;  in  which  case  notice  must  be  given 
to  such  persons,  and  in  such  manner  as  the  surrogate  directs,  by 
an  order  to  show  cause  why  the  application  should  not  be  granted. 
Where  it  appears  that  the  assets,  after  payment  of  all  sums 
chargeable  against  them  for  expenses,  and  for  claims  entitled  to 
priority  as  against  the  plaintiff,  are  not,  or  will  not  be,  sufficient 
to  pay  all  the  debts,  legacies  or  other  claims  of  the  class  to 
which  the  plaintiff's  claim  belongs,  the  sum,  directed  to  be  col- 
lected by  the  execution,  shall  not  exceed  the  plaintiff's  just  pro- 
portion of  the  assets.  In  that  case,  one  or  more  orders  may  be 
afterwards  made  in  like  manner,  and  one  or  more  executions 
may  be  afterwards  issued,  whenever  it  appears  that  the  sum 
uireetod  to  bo  collected  by  the  first  execution  is  less  than  the 
plaintiffs  just  proportion. 

R,  f  32.  in  part,  cm]  2  R.  S.  115,  §  13  (2  Edm.  119  K  See  |  1381,  subd.  2 
I  '-*725.   guW.   1.  , 

I  1827.    Security    may    lie    required    from    a    legatee.     . 

Where  a  judgment  has  been  rendered  against  an  executor  or 
administrator,  for  a  legacy  or  distributive  share,  the  surrogate, 
before  granting  an  order  permitting  an  execution  to  be  issued 
thereupon,  may,  in  a  proper  case  must,  require  the  applicant 
to  file  in  his  office  an  undertaking  to  the  defendant,  in  such  a  sum 
and  with  such  sureties  as  the  surrogate  directs,  to  the  effect 
that  if,  after  collection  of  any  sum  of  money  by  virtue  of  the 
execution,  the  remaining  assets  are  not  sufficient  to  pay  all  sums 
for  which  the  defendant  is  chargeable  for  expenses,  claims  enti- 
tled to  priority  as  against  the  applicant,  and  the  other  legacies 
or  distributive  shares,  of  the  ciass  to  which  the  applicant's  claim 
belongs,  the  plaintiff  will  refund  to  the  defendant  the  sum  so 
collected,  or  such  ratable  part  thereof,  with  the  other  legatees  or 
representatives  of  the  same  class,  as  is  necessary  to  make  UP  the 
deficiency. 

Substituted  for  2  It.   S.   114.   115.   If   10  11    (2  Edm.    118). 

•IKS 
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|   1828.    Actions,    etc.,    when    not    to    abate. 

An  executor,  administrator,  or  a  person  appointed  by  the  sur- 
rogate, as  prescribed  in  chapter  eighteenth  of  this  act,  to  dispose 
of  the  real  property  of  a  decedent,  is  deemed  a  trustee,  appointed 
by  virtue  of  a  statute,  within  the  meaning  of  that  expression  as 
used  in  section  766  of  this  act. 

Substituted  for  £  R.  S.  77,  f  40  (2  Edm.  78);  2  R.  S.  115,  |  14  (2  Edm. 
110).   and  L.   1850,  cb.   162   (4  Edm.   508). 

f  1829.    Execution    on    former    judgment. 

An  execution  may  be  issued,  in  the  name  of  an  executor  or 
administrator,  in  his  representative  capacity,  upon  a  judgment 
recovered  by  any  person  who  preceded  him  in  the  administration 
of.  the  same  estate,  in  any  case  where  it  might  have  oeen  issued 
in  favor  of  the  original  plaintiff,  and  without  a  substitution. 

2  R.  S.  449,   f   13   (2  Edm.  468).     See  |   1376,   ante. 

|  1830.  Action  against  executor,  etc.,  who  baa  been 
superseded. 

If  an  executor  or  administrator  is  defendant  in  an  action  or 
special  proceeding,  pending  when  bis  powers  cease,  the  plaintiff 
may,  in  a  proper  case,  proceed  therein  against  him,  to  charge 
him  personally;  but  a  judgment  or  other  determination  thereafter 
rendered  or  made  against  him,  is  not  of  any  force,  as  against 
the  estate  of  the  decedent,  or  a  person  succeeding  to  the  admin- 
istration thereof. 

2  R.  S.   115,   f  15   (2  Edm.   119). 

|   1881.    False   pleading   by    executor,   etc. 

An  executor  or  administrator  cannot  be  made  personally  liable 
to  the  adverse  party,  for  a  debt  or  for  damages,  by  reason  of  his 
having  made  a  false  allegation  in  pleading. 

2  R.   S.  438,   |   10   (2  Edm.  468). 

{   1832.    When    Inventory    may    be    contradicted. 

In  an  action  or  special  proceeding,  to  which  an  executor  or 
administrator  is  a  party,  wherein  the  question  whether  he  has 
administered  the  estate  of  the  decedent,  or  any  part  thereof,  is 
in  issue,  or  is  the  subject  of  inquiry,  and  the  inventory  of  assets. 
filed  by  him,  is  given  in  evidence,  either  party  may  rebut  the 
same,  by  proof,  either 

1.  That  any  property  was  omitted  in  the  inventory,  or  was  not 
returned  therein  at  its  true  value;  or 

2.  That  any  property  has  perished,  or  has  been  lost,  without 
the  fault  of  the  executor  or  administrator;  or  has  been  fairly 
sold  by  him,  nt  private  or  public  sale,  at  a  less  price  than  the 
value  so  returned;  or  that,  since  the  return  of  the  inventory,  it 
has  deteriorated  or  enhanced  in  value. 

Id.,   f   14,   ain'd. 

§   1838.    Liability    for   uncollected    demands. 

In  such  an  action  or  special  proceeding,  the  executor  or  admin- 
istrator shall  not  be  charged  with  a  demand  or  right  of  action, 
included  in  the  inventory,  unless  it  appears  that  the  same  has 
been  collected,  or  might  have  been  collected,  with  due  diligence. 

Id.,  |  15,  am'd. 
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f  1884.    The   last   two   sections   qualified. 

The  last  two  sections  do  not  vary  any  rule  of  evidence  respect- 
ing any  proof,  which  an  executor  or  administrator  may  now  make. 

Id.,  f  16. 

$  1886.    Costs  |  how  awarded. 

Where  a  judgment  for  a  sum  of  money  only  is  rendered  against 
an  executor  or  administrator,  in  an  action  brought  against  him 
in  his  representative  capacity,  costs  shall  not  be  awarded  against 
him,  except  as  prescribed  in  the  next  section. 

2  B.  S.  90,  |  41  (2  Edm.  92).     See  Co.  Proc.,  |  317. 

|  1886.  [Am'd,  1895,  1897,  1906,  1915.)  Costs,  when 
awarded,  et  cetera. 

Where  it  appears'  in  a  case  specified  in  the  last  section  that  the 
plaintiffs  demand  was  presented  within  the  time  limited  by  a 
notice  published  as  prescribed  by  law,  requiring  creditors  to  pre- 
sent their  claims  and  that  the  payment  thereof  was  unreason- 
ably resisted  or  neglected,  the  court  may  award  costs  and  dis- 
bursements or  disbursements  without  costs  against  the  executor 
or  administrator  to  be  collected  either  out  of  his  individual  prop- 
erty or  out  of  the  property  of  the  decedent  as  the  court  directs, 
having  reference  to  the  facts  which  appear  upon  the  trial.  Where 
the  action  is  brought  in  the  supreme  court,  or  any  county  court, 
the  facts  must  be  certified  by  the  judge  or  referee  before  whom 
the  trial  took  place.  . 

8ee  f  2681  pott.  Am'd  by  L.  1896,  cba.  095.  946;  L.  1897,  ch.  469; 
L.  1906,  ch.  60;  L.  1915,  ch.  688,  in  effect  May  14,   1915. 

|  1836-a.  (Added,  1911.]  Foreign*  executor  or  adminis- 
trator may  sue  or  he  sued. 

An  executor  or  administrator  duly  appointed  in  any  other  state, 
territory  or  district  of  the  United  States  or  in  any  foreign  coun- 
try may  sue  or  be  sued  in  any  court  in  this  state  in  his  capacity 
of  executor  or  administrator  in  like  manner  and  under  like 
restrictions  as  a  nonresident  may  sue  or  be  sued,  if,  within  twenty 
days  after  any  such  executor  or  administrator  shall  commence, 
or  appear  in,  any  action  or  proceeding  in  any  court  in  this  state 
or  within  twenty  daya  after  he  shall  be  required  or  directed  by 
summons  or  otherwise  to  appear  therein,  there  shall  be  filed  in 
the  office  of  the  clerk  of  the  court,  in  which  such  action  or  pro- 
ceeding shall  be  brought  or  be  pending,  a  copy  of  the  letters  tes- 
tamentary or  letters  of  administration  issued  to  such  executor  or 
administrator  duly  authenticated  as  prescribed  by  section  twenty- 
seven  hundred  and  four  of  the  code  of  civil  procedure* ;  in  default' 
whereof  all  proceedings  in  such  action  or  proceeding  may  be 
stayed  until  such  duly  authenticated  copy  of  such  letters  shall 
be  so  filed. 

Added  by  L.  1911.  ch.  631,  In  effect  July  10,  1011. 

*|  2704  of  the  Code  of  Civil  Trocedare  was  transferred  to  the  Decedent 
Ertat*  Law  aa  I  45  thereof  by  L.  1909,  ch.  18.  Said  §  45  was  amended  by 
L.  1909,  ch.  804. 
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ARTICLE!  SECOND. 

Action  by  a  creditor,  against  his  debtor's  next  of  kin,  legatee,  heir 

or  devisee. 

Sec.  1887.  When  action  lies  against  next  of  kin,  legatees,  etc 
1838.  Action  may   be  joint  or  aeTeral. 
1838.  In  joint  action,  recovery  to  be  apportioned. 

1840.  Recovery  In  a  several  action. 

1841.  Requisites  to  recovery  In  action  against  legatee. 

1842.  Id.;  in  action  against  a  preferred  legatee. 

1843.  Liability    of    heirs    and    devisees. 

1844.  When  action  therefor  may   be  brought  against  heirs  and  devisees. 
1846.  Effect  of  application  to  sell  real  property. 

1846.  Action  must  be  joint. 

1847.  Recovery    to   be   apportioned. 

1848.  Requisites    to   recovery   against   heirs. 

1849.  Id.;  against  devisees. 

1850.  Deductions  for  prior  recoveries. 

1861.  Complaint  to  describe  land  descended,   etc. 

1862.  Judgment;   when  to  be  satisfied  out  of  land. 

1868.  Id.;  when  not  a  lien  on  land  aliened. 
1854.  How   judgment   taken,    when   land  aliened. 

1856.  Classification  of  debts  to  be  enforced  under  this  article. 

1866.  Defence  by  reason  of  other  prior  or  equal  claims. 

1867.  Id.;  when  such  a  claim  is  paid. 
1858.  Action  not  suspended  by  Infancy. 

1869.  This  article  not  applicable,  where  will  charges  real  property,  etc 
1860.  One  action,  where  same  person  is  heir,  devisee,  etc. 

|  18&7.  When  Action  lies  aarainst  next  of  kim»  legatees, 
etc. 

An  action  may  be  maintained,  as  prescribed  in  this  article, 
against  the  surviving  husband  or  wife  of  a  decedent,  and  the 
next  of  kin  of  an  intestate,  or  the  next  of  kin  or  legatees  of 
a  testator  to  recover,  to  the  extent  of  the  assets  paid  or  dis- 
tributed to  them,  for  a  debt  of  the  decedent,  upon  which  the 
action  might  have  been  maintained,  against  the  executor  or  ad- 
ministrator. The  neglect  of  the  creditor  to  present  his  claim  to 
the  executor  or  administrator,  within  the  time  prescribed  by  law 
for  that  purpose,  does  not  impair  his  right  to  maintain  such  an 
action. 

2  R.  8.  90,  J  42  (2  Edm.  92),  am'd. 

|  1888.  Action  may  be  Joint  or  several. 

An  action,  specified  in  the  last  section,  must  be  brought,  either 
jointly  against  the  surviving  husband  or  wife,  and  all  the  legatees 
or  all  the  next  of  kin,  as  the  case  may  be,  or  at  the  plaintiff's 
election,  against  one  of  them  only.  But  where  a  legacy  is  re- 
ceived by  two  or  more  persons  jointly,  they  are  deemed  one 
legatee,  within  the  meaning  of  each  provision  of  this  article, 
relating  to  legatees. 

£  R.  8.  451,  M  28  and  26  (2  Edm.  470),  am'd. 

|  1889.  In  joint  action,  recovery  to  be  apportioned* 

Where  a  joint  action  is  brought,  as  prescribed  in  the  last  sec- 
tion, the  whole  sum,  which  the  plaintiff  is  entitled  to  recover, 
must  be  apportioned  among  the  defendants,  in  proportion  to  the 
legacy  or  distributive  share,  as  the  case  may  be,  received  by 
each  of  them;  and  the  final  judgment  must  award,  against  each 
defendant  separately,  the  proportionate  sum  thus  ascertained. 
The  costs  of  the  action,  if  the  plaintiff  is  entitled  to  costs,  must 
be  apportioned  in  like  manner;  except  that  the  expenses  of 
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iog  the  summons  upon  each   defendant  must  be  taxed   against 
him  only;  and  one  sheriff's  fet,  for  returning  an  execution,  may 
be  taxed   against   each   defendant,    against   whom   any    sum   is 
awarded. 
2  R.  3.  451,  part  of  J  34  and  if  28-31,  consolidated. 

I  1940.  Recovery  in  a   several   action. 

Where  an  action  is  bronght  against  the  surviving  husband  oi 
wife  only,  or  against  one  only  of  the  next  of  kin,  or  legatees, 
the  sum,  which  the  plaintiff  is  entitled  to  recover,  cannot  exceed 
the  sum  which  he  would  have  been  entitled  to  recover  from  the 
same  defendant,  in  an  action  brought,  as  prescribed  in  the  last 
section. 

Id.,  St  24,  23  and  26,  consolidated. 

I  1841.  Reonlsltes  to  recovery  In  action  against  legatee. 

If  the  action  is  brought  against  a  legatee,  or  against  all  the 
legatees,  the  plaintiff  must  show,  'either 

1.  That  no  assets  were  delivered  by  the  executor  or  adminis- 
trator of  the  decedent,  to  the  surviving  husband  or  wife,  or  next 
of  kin;  or 

2.  That  the  value  of  assets,  so  delivered,  has  been  recovered 
by  some  other  creditor;  or 

3.  That  those  assets,  after  payment  of  the  expenses  of  admin- 
istration and  preferred  demands,  are  not  sufficient  to  satisfy  the 
demand  of  the  plaintiff;  in  which  case,  he  can  recover  only  for 
the  deficiency. 

Id.,  |  27,  am'd. 

I  1842.  Id.;  In  action  against  a  preferred  legatee. 

Where  some  of  the  legatees  are  preferred  to  others,  an  action 
may  be  maintained,  as  prescribed  in  the  last  five  sections,  against 
one  or  all  of  those  who  are  equally  preferred,  or  equally  deferred, 
as  if  the  legatees  of  that  class  were  all  the  legatees.  But  where 
it  is  brought  against  a  preferred  legatee,  or  a  class  of  preferred 
legatees,  the  plaintiff  must  show,  in  addition  to  the  matters,  with 
respect  to  the  next  of  kin,  required  by  the  provisions  of  the  last 
section,  the  same  matters,  witli  respect  to  each  legatee,  or  class 
of  legatees,  to  whom  the  defendant  or  defendants  are  preferred. 

f  184*.  [Repealed  by  L.  1909,  ch.  18.  See  Consolidated  Laws, 
tit  Decedent  Estate  Law,  §  101.] 

i  1844.  [Am'd,  lDOO,  1915.]  When  action  therefor  may  be 
bronght  against  heirs  and  devisees. 

An  action  to  enforce  the  liability  declared  in  section  one  hun- 
dred and  one  of  the  decedent  estate  law,  cannot  be  maintained, 
except  in  one  of  the  following  cases: 

1.  Where  one  year  has  elapsed  since  the  death  of  the  decedent, 
and  no  letters  testamentary,  or  letters  of  administration,  upon 
his  estate,  have  been  granted  within  the  state. 

2.  Where  eighteen  months  have  elapsed  since  letters  testamen- 
tary, or  letters  of  administration,  upon  his  estate,  were  granted, 
within  the   state. 

2  B,  8.  109,  I  53  (2  Edm.  113).  Am'd  by  L.  1909,  ch.  65.  |  3;  L.  1915. 
ea.  636,  iu  effect  May  14,  1915.  See  note  62  of  note*  of  Board  of  Statutory 
ConmUdatton  at  end  of  Code. 
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f    1845.   [Am'd,    1916.]     Effect    of    Application    to    sell    real 
property. 

Where  it  appears  that,  at  the  time  of  the  commencement  of 
an  action  to  enforce  the  liability  declared  in  section  one  hundred 
and  one  of  the  decedent  estate  law,  a  proceeding  for  the  judicial 
settlement  of  the  accounts  of  the  executor  or  administrator  of 
decedent  in  which  an  order  to  dispose  •  of  real  property  of  the 
decedent  for  the  payment  of  his  debts  may  be  made,  is  pending  in 
a  surrogate's  court,  having  jurisdiction,  the  proceedings  in  the 
action,  subsequent  to  the  complaint,  must  oe  stayed  by  the 
court,  until  the  proceeding  is  disposed  of,  unless  the  plaintiff 
elects  to  discontinue.  If  an  order  to  dispose  of  real  property 
is  granted,  the  action  must  be  dismissed,  unless  the  plaintiff  has 
alleged  in  his  complaint,  or  alleges  in  a  supplemental  complaint, . 
that  real  property,  other  than  that  included  in  the  decree, 
descended  or  was  devised  to  the  defendants.  If  the  plaintiff 
elects  to  proceed  under  such  an  allegation,  he  is  entitled  to  a 
preference  in  payment,  out  of  the  real  property,  with  respect  to 
which  the  allegation  is  made;  but  he  cannot  share,  as  a  creditor, 
in  the  distribution  of  the  money,  arising  from  the  disposal  of  the 
real  property,  described  in  the  order,  and  the  judgment  in  the 
action  does  not  charge,  or  in  any  way  affect,  that  property. 
Id.,   |  53.     Am'd  by  L.   1916,  cb.  444,  in  effect  May  0,   1916. 

1  1846,    [Am'd,  1000.]      Action  must  be  Joint, 

An  action  against  heirs  or  devisees,  brought  as  prescribed  in 
section  one  hundred  and  one  of  the  decedent  estate  law  and  the 
last  two  sections  of  this  act,  must  be  brought  jointly  against  all 
the  heirs,  to  whom  any  real  property  descended  from  the  dece- 
dent, or  jointly  against  all  the  devisees,  as  the  case  may  be. 

L.  1837,  ch.  460,  |  73  (4  Edin.  500),  am'd.  Am'd  by  L.  1909,  ch.  65, 
|  3.    See  note  63  of  notes  of  Board  of  Statutory  Consolidation  at  end  of  code. 

|  1847.  Recovery   to   be   apportioned. 

In  such  an  action,  the  sum,  which  the  plaintiff  Is  entitled  to 
recover,  for  damages  and  costs,  must  be  apportioned  among  all 
the  defendants,  in  proportion  to  the  value  of  the  real  property 
descended  to  each  heir,  or  devised  to  each  devisee,  as  the  case 
may  be,  as  prescribed  in  section  1830  of  this  act,  for  a  similar 
apportionment  among  legatees  or  next  of  kin,  in  proportion  to 
the  assets  received  by  them.  The  final  judgment  must,  in  like 
manner,  award  against  each  defendant  the  proportionate  sum, 
with  which     he  is  chargeable. 

2  R.  S.  455,  ||  52  and  53   (2  Edm.  474). 

S  1848.  Requisites   to  recovery  aaralnst  heirs. 

Where  the  action  is  brought  against  heirs,  the  plaintiff  must 
thow.either 

1.  That  the  decedent's  assets,  if  any,  within  the  State  were 
not  sufficient  to  pay  the  plaintiff's  debt,  in  addition  to  the  ex- 
penses of  administration,  and  debts  of  a  prior  class;  or 

2.  That  the  plaintiff  has  been  unable,  or  will  be  unable,  with 
due  diligence,  to  collect  his  debt,  by  proceedings  in  the  proper  sur- 
rogate's court,  and  by  action  against  the  executor  or  adminis- 
trator, and  against  the  surviving  husband  or  wife,  legatees,  and 
next  of  kin. 
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Tae  executor's  or  administrator's  account,  ns  rendered  to,  afld 
settled  by,  the  surrogate,  may  be  used  as  presumptive  evidence 
of  any  of  the  facts,  required  to  be  shown  by  this  section* 

1  R.  8.  466,  I  83.  am'd  by  L.  1869,  ch.  110.    See,  alio,  id.,  f  86. 


|  1840.  Id.  y  aaralnst  devisees. 

Where  the  action  is  brought  against  devisees,  the  plain  ..iff  must 
■how,  in  addition  to  the  matters  specified  in  the  last  section, 
either  that  the  real  property  of  the  decedent,  which  descended 
to  his  heirs,  was  not  sufficient  to  pay  the  plaintiff's  debt,  or  that 
the  plaintiff  has  been  unable,  or  will  be  unable,  with  due  diligence, 
to  collect  his  debt  by  an  action  against  the  heirs. 

Id.,  H  66  and  60,  consolidated. 

|  I860.  Deductions  for  prior  recoveries. 

Where  the  assets,  applicable  to  the  plaintiff's  debt,  were  suf- 
ficient to  pay  a  part  thereof,  or  a  part  thereof  has  been  collected 
from  the  executor  or  administrator,  or  from  the  surviving  hus- 
band or  wife,  next  of  kin,  or  legatees,  the  plaintiff  can  recover 
only  for  the  residue,  remainder  unpaid  or  uncollected;  and  if 
the  action  is  against  devisees,  he  can  recover  only  for  the  residue, 
which  the  real  estate  descended,  or  the  amount  of  his  recovery 
•gainst  the  heirs,  is  insufficient  to  discharge. 

Id.,  {I  84  and  67,  am'd  and  condensed. 


I  1861.  Complaint  to  describe  land  descended,  etc. 

The  complaint  must  describe,  with  common  certainty,  the  real 
property,  descended  or  devised  to  the  defendant;  and  must  specify 
to  value. 

Id.,  |§  44  and  60. 

I  1862.  Judgment;  when  to  be  satisfied  out  of  land. 

If  it  appears  that  any  of  the  real  property,  which  descended 
or  was  devised  to  a  defendant,  had  not  been  aliened  by  him  at 
the  time  of  the  commencement  of  the  action,  the  final  judgment 
must  direct,  that  the  debt  of  the  plaiutiff.  or  the  proportion 
thereof  which  he  is  entitled  to  recover  against  that  defendant, 
be  collected  out  of  that  real  property.  Such  a  judgment  is  pre- 
ferred, as  a  lien  upon  that  property,  to  a  judgment  obtained 
against  the  defendant,  for  his  individual  debt  or  demand. 
Id.,  f|  47  and  48.    Bee  ||  870,  872,  ante. 

|  1863.  id.  |  when  not  a  lien  on  land  aliened. 

But  a  judgment,  rendered  as  prescribed  in  the  last  section,  does 
not  bind,  and  the  execution  thereupon  cannot  in  any  way  affect, 
the  title  of  a  purchaser,  in  good  faith  and  for  value,  acquired 
before  a  notice  of  the  pendency  of  the  action  is  filed,  or  final 
judgment  is  entered,  and  the  judgment-roll  filed. 

Id..  fj  61  and  61,  am'd  and  condensed. 

|  1864.  How  Jndsrment  taken,  when  land  aliened. 

If  it  appears  that,  before  the  commencement  of  the  action,  or 
afterwards  and  before  the  filing  of  n  notice  of  the  pendency  of 
the  action,  the  defendant  aliened  the  real  property  descended  or 
devised  to  him,  or  any  part  thereof,  the  plaintiff  may,  at  his 
election,  take  a  final  judgment  against  him  for  tlr  value  of  the 
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property  bo  aliened,  or  so  much  thereof  as  may  be  necessary,  as 
in  an  action  for  the  defendant's  own  debt. 
2  R.   8.   455,   |  40,   and  part  of  |  61. 

S  1855.  [Am'd,  1IM>9.]  Classification  of  debts,  to  fee  en. 
forced   under  tills  article. 

Where  the  surviving  husband  or  wife,  next  of  kin,  legatees, 
heirs,  or  devisees,  are  liable  for  demands  against  the  decedent, 
as  prescribed  in  this  article,  or  section  one  hundred  and  one  of 
the  decedent  estate  law,  they  must  give  preference  in  the  pay- 
ment thereof,  and  they  are  so  liable  therefor,  in  the  order  pre- 
scribed by  law,  for  the  payment  of  debts  by  an  executor  or 
administrator.  Preference  of  payment  cannot  be  given  to  a  de- 
mand, over  another  of  the  same  class,  except  where  a  similar 
Preference  by  an  executor  or  administrator  is  allowed  by  law. 
'he  commencement  of  an  action,  under  any  provision  of  this 
article,  or  section  one  hundred  and  one  of  the  decedent  estate 
law,  does  not  entitle  the  plaintiff's  demand  to  preference  over 
another  of  the  same  class,  except  as  otherwise  specially  pre- 
scribed by  law. 

Id.,  ||  37  and  38.  Am'd  by  L.  1009.  ch.  65.  |  3.  See  note.  64  of  notes  of 
Board   of  Statutory   Consolidation   at  end   of  code. 

I  1850.  Defense,  by  reason  of  other  prior  or  equal 
claims. 

Where  it  appears,  in  an  action  brought  as  prescribed  in  this 
article,  that  there  are  unsatisfied  demands  against  the  decedent's 
estate,  of  a  class  prior  to  that  of  the  plaintiff's  demand,  the 
defendant  is  entitled  to  judgment,  if  the  value  of  the  property, 
which  was  received,  devised,  or  inherited,  as  the  case  may  be, 
t>y  the  class  to  which  he  belongs,  does  not  exceed  the  amount 
of  the  valid  demands  of  a  prior  class.  If  it  exceeds  the  amount 
of  those  demands,  the  judgment  against  the  defendant  cannot 
exceed  such  a  proportion  of  the  plaintiff's  demand,  as  the  total 
amount  of  the  valid  demands  of  his  class  bears  to  the  excess. 

Id.,   It   39  and  40,   consolidated. 

S  1857.  Id.:  when   such  a   claim   Is    paid. 

Where  a  defendant,  or  a  person  belonging  to  his  class,  ha* 
paid  a  demand  against  the  decedent's  estate,  of  a  class  prior  to 
that  of  the  plaintiff's  demand,  or  has  paid  a  demand  of  ttie 
same  class,  the  amount  of  the  demand  so  paid  must  be  esti- 
mated, in  ascertaining  the  amount  to  be  recovered,  as  if  it  was 
outstanding  and  unpaid. 

id.,    |   41. 

§  1858.  Action   not  suspended  by  infancy. 

An  action  against  heirs  or  devisees,  brought  as  prescribed  in 
this  article,  is  not  delayed,  nor  is  the  remedy  or  the  plaintiff 
suspended,  by  reason  of  the  infancy  of  any  of  the  parties;  ex- 
cept that  an  execution  shall  not  be  issued  against  an  infant  heir 
or  devisee,  until  the  expiration  of  one  year  after  final  judgment 
is  rendered,   and  the  judgment-roll   filed. 

Id.,   ||  43  and  54,  consolidated. 

I  1859.  [Repealed  by  L.  1903,  ch.  18.  See  Consolidated  Law?, 
tit  Decedent  Estate  Law,  §  102.] 
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I  18410.  One  action,  where  name  person  Is  heir,  devisee, 
etc. 

Where  a  person,  who  takes  real  property  of  a  decedent  by 
devise,  and  also  by  descent;  or  who  fakes  personal  property  as 
next  of  kin,  and  also  as  legatee;  or  who  takes  both  real  and 
personal  property  in  either  capacity;  or  who  is  executor  or  ad- 
ministrator, and  also  takes  in  either  of  the  before  mentioned 
capacities;  would  be  liable  in  one  capacity,  for  a  demand  against 
the  decedent,  after  the  exhaustion  of  the  remedy  against  him  in 
another  capacity;  the  plaintiff,  in  any  action  to  charge  him, 
which  can  be  maintained,  without  joining  with  him  any  other 
person,  except  a  person  whose  liability  is  in  all  respects  the  same, 
may  recover  any  sum,  for  which  he  is  liable,  although  the 
remedy  against  him  in  another  capacity  was  not  exhausted. 
But  this  section  does  not  increase  the  sum,  which  the  plaintiff 
is  entitled  to  recover  against  him,  in  the  capacity  in  which  he 
is  actually  liable;  nor  does  it  charge  a  defendant  individually, 
who  is  liable  only  in  a  representative  capacity. 
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ARTICLE  THIRD. 

Action  to  establish  or  impeach  a  wQL 

Bee.  1881.  When  action  to  establish  a  will  may  be  brought. 
1802.  Judgment,   that  will  be  established. 
1868.  Judgment  admitting  the  will  to  probate. 
1864.  Contents  of  Judgment;   surrogate's  duty. 
1866.  Proof  of  lost  will  in  certain  cases. 

1866.  Action  to  establish,  etc..  will,  relating  to  real  property. 

1867.  Retrospective  effect  of  this  article. 

§  1861.  When  action  to  establish  a  will  mar  »«  brought. 

An  action  to  procure  a  judgment,  establishing  a  will,  may  be 
maintained,  by  any  person  interested  in  the  establishment  thereof* 
in  either  of  the  following  cases: 

1.  Where  a  will  of  real  or  personal  property,  or  both,  has  been 
executed,  in  such  a  manner  and  under  such  circumstances,  that 
it  might,  under  the  laws  of  the  State,  be  admitted  to  probate  in 
a  surrogate's  court;  but  the  original  will  is  in  another  State  or 
country,  under  such  circumstances,  that  it  cannot  be  obtained 
for  that  purpose;  or  has  been  lost  or  destroyed,  by  accident  or 
design,  before  it  was  duly  proved  and  recorded  within  the  State. 

2.  Where  a  will  of  personal  property  made  by  a  person,  who 

resided  without  the  State,  at  the  time  of  the  execution  thereof, 

or  at  the  time  of  his  death,  has  been  duly  executed,  according 

to  the  laws  of  the  State  or  country  in  which  it  was  executed,  or 

in  which  the  testator  resided  at  the  time  of  his  death,  and  the 

case  is  not  one,  where  the  will  can  be  admitted  to  probate  in  a 

surrogate's  court,  under  the  laws  of  the  State. 

2  R.  S.  67,  fi  63a  and  parts  of  M  64a,  67a,  68a  and  the  whole  of  II  68b  and 
i9a  (2  Edm.  68,  ~* 


|  1862.  Judgment,  that  will  be  established. 

If,  in  such  an  action,  the  facts  necessary  to  establish  the  valid- 
ity of  the  will,  as  prescribed  in  the  last  section,  are  satisfactorily 
proved,  final  Judgment  must  be  rendered,  establishing  the  will 
accordingly.  But  where  the  will  of  a  person,  who  was  a  resident 
of  the  State  at  the  time  of  his  death,  is  established  as  prescribed 
m  the  last  section,  the  judgment  establishing  it  does  not  affect 
the  construction  or  validity  of  any  provision  contained  therein; 
and  such  a  question  arising  with  respect  to  any  provision,  must 
be  determined  in  the  same  action,  or  in  another  action  or  a 
special  proceeding,  as  the  case  requires,  as  if  the  will  was  exe- 
cuted within  the  State. 

Id.,  §  66a.  % 

i  1863.  Judgement  admitting;  the  will  to  probate. 

Where  the  parties  to  the  action,  who  have  appeared  or  have 
been  duly  summoned,  include  all  the  persons  who  would  be  neces- 
sary parties  to  a  special  proceeding,  in  a  surrogate's  court,  for 
the  probate  of  the  same  will  and  the  grant  of  letters  thereupon, 
if  the  circumstances  were  such  that  it  could  have  been  proved  in 
a  surrogate's  court;  the  final  judgment,  rendered  as  prescribed 
in  the  last  section,  must  direct,  that  an  exemplified  copy  thereof 
be  transmitted  to  the  surrogate  having  jurisdiction,  and  be  re- 
corded in  his  office;  nnd  that  letters  testamentary,  or  letters  of 
administration  with  the  will  annexed,  be.  issued  thereupon  from 
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his  court,  in  the  same  manner,  and  with  like  effect,  as  upon  a 
will  duly  proved  in  that  court. 
2  H.  8.  67,  last  part  of  |  67a. 

|  1804.  Content*  of  Judyment;  snrrograte's  duty. 

A  copy  of  the  will  so  established,  or,  if  it  is  lost  or  destroyed, 
the  substance  thereof  mast  be  incorporated  into  a  final  judgment, 
rendered  as  prescribed  in  the  last  section;  and  the  surrogate  must 
record  the  same,  and  issue  letters  thereupon,  as  directed  in  the 
judgment 

f  1868.  Proof  of  lost  will  In  certain  coses. 

But  the  plaintiff  is  not  entitled  to  a  judgment,  establishing  a 
lost  or  destroyed  will,  as  prescribed  in  this  article,  unless  the  will 
was  in  existence  at  the  time  of  the  testator's  death,  or  was 
fraudulently  destroyed  in  his  lifetime;  and  its  provisions  are 
clearly  and  distinctly  proved  by  at  least  two  credible  witnesses, 
a  correct  copy  or  draft  being  equivalent  to  one  witness. 

Id.,  §  67b,  amM. 

|  1846.  Action  to   establish,   etc.,   will,   relating-  to   real 


The  validity,  construction,  or  effect,  under  the  laws  of  the 
8tatev  of  a  testamentary  disposition  of  real  property  situated 
within  the  State,  or  of  an  interest  in  such  property,  which  would 
descend  to  the  heir  of  an  intestate,  may  be  determined,  in  an 
notion  brought  for  that  purpose,  in  like  manner  as  the  validity 
of  a  deed,  purporting  to  convey  land,  may  be  determined.  The 
judgment  in  such  an  action  may  perpetually  enjoin  any  party  from 
setting  up  or  from  impeaching  the  devise,  or  otherwise  making 
any  claim  in  contravention  to  the  determination  of  the  court, 
as  justice  requires.  But  this  section  does  not  apply  to  a  case, 
where  the  question  in  controversy  is  determined  r>y  the  decree 
of  a  surrogate's  court,  duly  rendered  upon  allegations  .for  that 
purpose,  as  prescribed  in  article  first  of  title  third  of  chapter 
eighteenth  of  this  act.  where  the  plaintiff  was  duly  cited  in  the 
special  proceeding  in  the  surrogate  s  court,  before  the  commence- 
ment of  the  action. 

L.  1853,  cb.  288,  S  1  (4  Edm.  608) 

I  1807.  Retrospective  effect  of  this  article. 

The  provisions  of  this  article  apply  as  well  to  wills  made  before, 
as  to  those  made  after,  this  article  takes  effect, 
t  B.  g.  6B,  H  B6D  snd  66b  and  part  of  |  «7a  (2  Ms,  69). 
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article:  fourth. 

General  and  miscellaneous  provisions. 

Sec.   1868.  Action  by  child  born  after  will,   or  by  witness  to  will. 
18G9.   Receiver,   as  aucoetisor  of  surviving  executor,  etc. 
1870.  Next  of  kin  defined.  , 

§  1868.  [Repealed  by  L.  1009,  ch.  18.  See  Consolidated  Laws, 
tit.    Decedent  Estate   Law,    §   28.] 

§  1860.  [Ant'd,  1S»5.]  Receiver,  an  iiaceesior  of  s«rvlTlng 
executor,    etc. 

Where  the  estate  of  a  decedent  has  been  brought  under  the 
jurisdiction  of  the  supreme  court,  by  nn  action  for  partition  or 
distribution,  or  for  the  construction  or  establishment  of  a  will, 
the  court  may.  upou  the  death  of  the  sole  surviving  executor, 
appoint  a  receiver  of  the  estate,  pending  the  action,  upon  such 
terms  and  conditions,  and  upon  such  notice  to  the  parties  inter- 
ested, as  the  court  directs,  and  upon  such  security,  if  any,  as  to 
the  court  seems  proper.  For  the  purpose  of  carrying  into  effect 
the  judgment  and  orders  of  the  court  in  relation  to  the  estate, 
a  receiver  so  appointed  is  the  successor  in  interest  of  the  sur- 
viving executor;  and  has,  subject  to  th*»  direction  of  the  court, 
the  like  power,  as  an  administrator  with  the  vv ill  annexed. 

L.   1895.  ch.   946. 

5  1870.  Next  of  kin   defined. 

The  term  "next  of  kin,"  as  used  in  this  title,  includes  all 
those  entitled,  under  the  provisions  of  law  relating  to  the  dis- 
tribution of  personal  property,  to  share  in  the  un bequeathed 
assets  of  a  decedent,  after  payment  of  debts  and  expenses,  othet 
than  a  surviving  husband  or  wife. 

See   If   1905  and  2514,  tmbd.   12,   post 
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TITLE  IV. 
Other  special  actions  and  rights  of  action. 

Article  1.  lodgment  creditor's  action. 

2.  Action  by  a  prlTate  penon  upon  an  official  bond. 

3.  Action  by  a  prirate  person  for  a  penalty  or  forfeiture, 

4.  Certain  actions  to  recover  damages  for  wrongs. 
6»  Miscellaneous  actions  and  rights  of  action. 

ARTICLE  FIRST. 

Judgment  creditor's  action. 

3oc.  18T1.  When  Judgment  creditor  may  bring  action. 

1872.  To  what  county  execution  must  hare  Issued. 

1873.  What  property  may  be  reached. 

1874.  Interest  of  Judgment  debtor  in  land  contract  may  be  reached. 

1876.  Id.;  bow  applied. 

1878.  Injunction  may  be  issued. 

1877.  Receiver  may  be  appointed. 

1878.  How  discovery  may  be  compelled. 

1879.  Application  of  this  article;  what  property  cannot  be  reached. 

f  1871.  When  Judgement  creditor  may  bring:  action. 

When  an  execution  against  the  property  of  a  judgment  debtor, 
fesned  oat  of  a  conrt  of  record,  as  prescribed  in  the  next  section, 
bag  been  returned  wholly  or  partly  unsatisfied,  the  judgment 
creditor  may  maintain  an  action  against  the  judgment  debtor, 
and  any  other  person,  to  compel  the  discovery  of  any  thing  in 
action,  or  other  property  belonging  to  the  judgment  debtor,  and 
of  any  money,  thing  in  action,  or  other  property  due  to  him,  or 
held  in  trust  for  him;  to  prevent  the  transfer  thereof,  or  the 
payment  or  delivery  thereof,  to  him,  or  to  any  other  person;  and 
to  procure  satisfaction  of  the  plaintiffs  demand,  as  prescribed  in 
the  next  section  but  one.  Where  the  execution  was  issued  as 
prescribed  in  section  1934  of  this  act,  and  a  defendant  not  sum- 
moned in  the  original  action  is  made  a  defendant  in  an  action 
brought  nnder  this  section,  personal  property,  owned  by  him 
joiutly  with  the  defendants  summoned  or  with  any  of  them, 
may  be  aoplied  to  the  satisfaction  of  the  plaintiff's  demand  as 
prescribed*  in  this  article. 

2  U.  8.  178,  §  88  (2'Edm.  180).    See,  also,  fti  217.  YI8  and  887,  ante. 

I  1872.  To  what  county  execution  ninst  have  Issued. 

To  entitle  the  judgment  creditor  to  maintain  an  action  as  pre- 
scribed in  the  last  section,  the  execution  mast  have  been  issued 
3b  follows: 

1.  If,  at  the  time  of  the  commencement  of  the  action,  the  judg- 
ment debtor  is  a  resident  of  the  State,  to  f he  sheriff  of  the  county 
where  he  resides. 

2.  If  he  is  not  then  a  resident  of  the  State,  to  the  sheriff  of 
the  county  where  he  has  an.  office,  for  the  regular  transaction  of 
business  in  person;  or  if  he  has  no  such  office  within  the  State, 
to  the  sheriff  of  the  county  where  the  judgment-roll  is  filed, 
Qnless  the  execution  was  issued  out  of  a  court,  other  than  the 
court  in  which  the  judgment  was  rendered;  in  which  case,  it 
must  have  been  issued  to  the  sheriff  of  the  county  where  a 
transcript  of  the  judgment  is  filed. 

f  1878.  What  property  may  be  reached. 

The  final  Judgment  in  the  action  must  direct  and  provide  for 
the  satisfaction  of  the^s£^»o  to  the  plaintiff,  out  of  any  money, 
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thing  in  action,  or  other  personal  property,  belonging  to,  or  due 
to  the  judgment  debtor,  or  held  in  trust  for  him,  which  in  dis- 
covered  iu   the  action;   whether  the  same   might  or   might   not 
have  been  originally  taken  by  virtue  of  an  execution. 
2  R.  S.  780,  I  39. 

{  1874.  Interest  of  Judgment  debtor  in  land  contract  may 
be  reached.  «• 

The  final  judgment  in  the  action  must  also  direct  and  provide 
for  the  satisfaction  of  the  sum  due  to  the  plaintiff,  out  of  the 
interest,  if  any,  of  the  judgment  debtor,  in  a  contract  for  the 
purchase  of  real  property  by  him;  either  by  selling  the  interest, 
or  by  transferring  it  to  the  judgment  creditor,  in  such  a  manner 
and  upon  such  terms,  as  the  court  deems  most  conducive  to  the 
interests  of  the  parties.  Where  the  person,  bound  to  perform  the 
contract  to  the  judgment  debtor,  is  a  defendant  in  the  action,  the 
final  judgment  may  direct  a  specific  performance  of  the  contract 
to  the  judgment  creditor,  or,  where  the  interest  in  the  contract 
is  directed  to  be  sold,  to  the  purchaser. 

1  R.  S.  744.  |  5  (1  Edm.  606).  am'd.     See  f  1253. 

5  1875.  Id.  |  bow  applied. 

In  a  case  specified  in  the  last  section,  the  value  of  the  interest 
of  the  judgment  debtor  holding  the  contract  must  be  ascertained, 
under  the  direction  of  the  court;  and  so  much  thereof  as  is  neces- 
sary must  be  applied  to  the  payment  of  the  sum  due  to  the  plain- 
tiff, and  the  residue,  if  any,  to  the  benefit  of  the  judgment  debtor. 

id.,  ft  6. 


|  1876.  Injunction  boot  be  Issued. 

A  temporary  injunction,  restraining  the  transfer  to  any  person, 
or  the  payment  or  delivery  to  the  judgment  debtor,  of  any  money, 
thing  in  action,  or  other  property  or  interest,  which  may,  by  the 
provisions  of  this  article,  be  applied  to  the  satisfaction  of  the 
sum  due  to  the  plaintiff,  may  be  granted  in  the  action.  The 
injunction,  and  the  proceedings  before  and  after  it  is  granted, 
are  governed  by  the  provisions  of  article  first  of  title  second  of 
chapter  seventh  of  this  act;  for  which  purpose,  the  injunction  is 
deemed  to  be  one  of  those  specified  in  section  603  of  this  act. 

2  R.  S.  174,  1  89. 

I   18TT.  Receiver  may  be  appointed. 

The  court  may,  by  an  order,  or  by  the  interlocutory  or  final 
judgment  in  the  action,  appoint  a  receiver  of  any  or  all  of  the 
property  of  the  judgment  debtor;  and  may  direct  the  judgment 
debtor,  or  any  other  defendant  in  the  action,  to  convey  or  deliver 
to  the  receiver,  as  justice  requires,  any  property,  real  or  personal, 
book,  voucher,  or  other  paper,  or  to  execute  any  instrument, 
which  it  deems  necessary,  for  perfecting  or  assuring  the  receiver's 
title  or  possession. 

See  SI  714-716  and  718,  ante. 

|  1878.  How  discovery  may  be  compelled. 

A  discovery  may  be  compelled  in  an  action,  brought  as  pre- 
scribed in  this  article,  by  directing  the  person,  required  to  make 
it,  to  appear  before  the  court,  or  a  referee  appointed  by  it,  and 
to  be  examined  under  oath,  concerning  the  matters  pertaining  to 
the  discovciry.    But  this  section  does  not  affect  the  right  of  the 
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plaintiff,  to  cause  the  deposition  of  a  defendant  to  be  taken,  as 
prescribed  in  article  first  of  title  third  of  chapter  ninth  of  this  act. 

J  1879.  Application  of  thl*  article;  what  property  cannot 
be   readied. 

This  article  does  not  apply  to  a  case,  where  a  judgment  debtor 
Is  a  corporation,  created  by  or  under  the  laws  of  the  State.  Nor 
does  it  authorize  ■•discovery  or  seizure  of,  or  other  interference 
with,  any  propert™  which  is  expressly  exempted  by  law  from 
levy  and  sale,  by  virtue. of  an  execution;  or  any  money,  thing  in 
action,  or  other  property,  held  in  trust  for  a  judgment  debtor, 
where  the  trust  has  been  created  by,  or  the  fund  so  held  in  trust 
has  proceeded  from,  a  person  other  than  the  judgment  debtor; 
or  the  earnings  of  the  judgment  debtor  for  his  personal  services, 
rendered  within  sixty  days  next  before  the  commencement  of  the 
action,  where  it  is  made  to  appear,  by  his  oath  or  otherwise*  that 
those  earnings  are  necessary  for  the  use  of  a  family,  wholly  or 
partly  supported  by  his  labor. 

L.  1870.  cb.  151.  S  8,  subd.  1  (7  Edm.  661)  ;  2  R.  S.  179,  cb.  1,  ff  18 
t2  Edm.  180).    Bee  Go.  Proc,  |  297. 
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ARTICLE   SECOND. 

Action  by  a  private  person  upon  an  official  bond. 

See.  1880.  Application  for  leave  to  sue  sheriff's  bond;  proof  required. 

1881.  Order  granting  leave;   action  thereupon. 

1882.  Successive  actions. 

1888.  Indorsement  upon  execution. 

1884.  Collection  of  execution;  when  a  defence  to  subsequent  action. 

1885.  When  claimants  entitled  to  ratable  distribution. 

1886.  Action  upon  a  surrogate's  bond. 

1887.  Action  upon  a  county  treasurer's  bond. 

1888.  Actions  upon  official  bonds  of  other  officers. 

1889.  Actions,  etc.,  under  the  last  three  sections    regulated. 

1890.  Receivers,  etc.,  deemed  public  officers. 

1891.  Demand  of  money;  when  necessary  before  application. 

1892.  Application  may  be  made  ex  parte. 


|  1880.  [Am'd,  1806.]  Application  for  leave  to  sue  siameriflPa 
bond  j  proof  required. 

Where  a  sheriff  is  liable  for  the  escape  of  a  prisoner  committed 
to  his  custody,  or  is  guilty  of  any  other  actionable  default  or 
misconduct  in  his  office,  the  person  injured  thereby  may  apply 
to  the  supreme  court,  for  leave  to  prosecute  the  sheriff's  official 
bond.  The  application  must  be  accompanied  with  proof,  by  affi- 
davit, of  the  default  or  misconduct  complained  of,  and  that  satis- 
faction of  the  same  has  not  been  received;  and  with  a  certified 
copy  of  the  official  bond. 

2  R.  S.  476.  H  1  and  2  (2  Edm.  488);  L.  1896,  ch.  946. 

{  1881.  Order  arranting-  leave  j  action  thereupon. 

Upon  such  an  application,  the  court  must  grant  an  order,  per- 
mitting the  applicant  to  maintain  an  action  upon  the  bond.  The 
action  must  be  brought,  in  the  court  which  granted  the  order, 
by  the  applicant  as  plaintiff;  and  it  may  be  maintained,  as  if 
the  applicant  was  the  obligee  named  in  the  bond,  except  as  other- 
wise expressly  prescribed  in  this  article. 

Id.,  ft  8.    See,  also.  1  R.  S.  878,  |  67  (1  Edm.  851). 

S  1882.  [Am'd,   1895.]    Successive  actions. 

The  same,  or  any  other  applicant,  may,  in  like  manner,  either 
before  or  after  judgment  in  the  first  action,  obtain  an  order,  per- 
mitting him  to  maintain  another  action,  in  the  same  court,  upon 
the  same  bond,  for  another  default  or  misconduct.  Any  number 
of  such  orders  may  be  successively  made;  and  neither  of  the 
actions  authorized  thereby  is  affected  by  the  pendency  of,  or  the 
recovery  of  judgment  in,  any  other,  except  as  otherwise  expressly 
prescribed  in  this  article. 

Id.,  ||  6,  6,  7  and  8,  am'd  and  consolidated;  L.  1896,  ch.  946.    See  §  1886. 
nest. 

|  1888.  Indorsement  upon  execution. 

Where   an   execution   is   issued  upon    a    judgment,   recovered 

against  the  sheriff  and  any  of  his  sureties,  in  an  action,  brought 

pursuant  to  the  last  four  sections,  the  plaintiff's  attorney  must 

indorse  thereon  a  direction  to  collect  the  same,  in  the  first  place, 

out  of  the  property  of  the  sheriff,  and,  if  sufficient  property  ot 

the  sheriff  cannot  be  found,  then  to  collect  the  deficiency  out  ot 

the  property  of  the  surety  or  sureties. 

id.,  §  15. 
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|  1884.  Collection  of  execution j  when  a  defence  to  sod- 
eeqnent  action. 

It  is  a  defence  by  a  surety,  against  whom  an  action  is  brought 
upon  a  sheriff's  official  bond,  that  he,  or  any  other  surety  or 
sureties,  have  been  or  will  be  compelled,  for  want  of  sufficient 
property  of  the  sheriff,  to  pay,  upon  one  or  more  judgments 
recovered  against  him  or  them,  upon  the  same  bond,  an  aggregate 
amount,  exclusive  of  costs,  officers'  fees,  and  expenses,  equal  to 
the  sum  for  which  the  defendant  is  liable,  by  reason  of  the  bond, 
it  is  a  partial  defence,  that  the  difference  between  the  aggregate 
amount,  so  paid,  or  to  be  paid,  and  the  sum  for  which  the  defend- 
ant is  thus  liable,  is  less  than  the  amount  of  the  plaintiff's 
demand. 

2  E.  S.  476,  ft  12,  13  and  14. 

I  1886.  When  claimant*  entitled  to  ratable  distribution. 

If  the  aggregate  amount  of  the  liabilities,  which  might  be  recov- 
ered by  actions  upon  the  sheriff's  official  bond,  as  prescribed  in 
this  article,  exceeds  the  sum  for  which  the  sureties  are  liable, 
the  court  must,  upon  the  application  of  a  person  who  has  ob- 
tained leave  to  prosecute  the  bond,  made  upon  notice  to  the  plain- 
tiffs attorney,  in  each  action  then  pending  upon  the  sheriff's 
official  bond,  and  in  each  uncollected  judgment  recovered  there- 
noon,  direct  and  provide  for  the  distribution  of  the  money,  col- 
lected out  of  the  property  of  the  sureties,  among  the  persons  in 
favor  of  whom  the  liabilities  have  accrued,  in  proportion  to  the 
amount  which  each  one  is  entitled  to  recover;  to  be  ascertained 
by  a  reference,  or  in  such  other  manner  as  the  court  directB. 
For  the  purposes  of  the  motion  an  order  may  be  made  by  a  judge, 
forbidding  the  payment  to  the  plaintiff  in  any  action,  of  the  sum 
collected  or  to  be  collected  by  virtue  of  a  judgment  therein.  But 
this  section  does  not  authorize  the  court  to  compel  a  plaintiff  to 
refund  any  money,  collected  and  received  by  him,  in  good  faith, 
before  service  of  notice  of  such  an  order. 

Id.,  If  17  and  18. 

f  1889.  Action  npon  a  surrogate's  bond. 

Where  a  surrogate,  or  an  officer  acting  as  surrogate,  is  guilty 
of  any  actionable  default  or  misconduct  in  his  office,  the  person 
injured  thereby  may  apply  for  leave  to  prosecute  the  delinquent's 
official  bond. 

Id..  H  19  and  20.    See  L.  1858,  cb.  213  (3  Edm.  340). 

f  1887.  Action  npon  a  county  treasurer's  bond. 

Where  a  certified  copy  of  the  order  or  judgment  of  a  court, 
directing  a  county  treasurer  to  pay  or  deliver  to  one  or  more 
persons  designated  therein  any  money,  stocks,  securities,  or  other 
investments  held  by  him,  subject  to  the  direction  of  that  court, 
Is  served  upon  the  county  treasurer,  if  he  fails  to  obey  the  direc- 
tion, the  person  injured  thereby  may  apply  for  leave  to  prosecute 
his  official  bond.  Service  upon  a  county  treasurer,  as  required 
by  this  section,  may  be  made  personally,  or  by  leaving  the  paper, 
either  at  his  office,  during  his  absence  therefrom,  with  a  person 
of  suitable  age  and  discretion,  having  charge  of  the  office,  or  at 
his  residence,  or  his  last  residence  within  the  county,  with  a 
person  of  suitable  age  and  discretion. 

See  L.  1874,  ch.  024.  |/>  1  «tvi  2  (9  Hdm.  006). 
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|  1888*  Action*  upon  official  bonds  of  o titer  officers. 

Where  a  public  officer  is  required  to  give  an  official  bond  to 
the  people,  and  special  provision  is  not  made  by   law   for  the 

Srosecution  of  the  bond,  by  or  for  the  benefit  of  a  person  who 
as  sustained,  by  his  default,  delinquency  or  misconduct,  an 
injury,  for  which  the  sureties  upon  the  bond  are  liable,  such  a 
person  may  apply  for  leave  to  prosecute  the  delinquent's  official 
bond. 

See  L.  1874,  cb.  524,  H  1  and  2  (9  Edm.  966);  R.  S.,  ftf  21-27. 


|  1K88.  Actions,  etc.,  under  the  last  three  sections  rej 
lated. 

Sections  1880  to  1885  of  this  net,  both  inclusive,  govern  an 
application,  made  as  prescribed  in  either  of  the  last  three  sections, 
and  each  action  brought  pursuant  to  an  order  made  thereupon, 
as  if  the  delinquent  officer  and  his  sureties  were  named  therein 
instead  of  the  sheriff  and  his  sureties. 

|  1800.  Receiver*,  etc.,  deemed  public  officers. 

A  receiver,  an  assignee  of  an  insolvent  debtor,  or  a  trustee  or 
other  officer,  appointed  by  a  court  or  a  judge,  is  a  public  officer, 
within  the  meaning  of  the  last  section  but  one;  but  where  he 
was  appointed  by  or  pursuant  to  the  order  of  a  court,  or  in  a 
special  proceeding  specified  in  title  twelfth  of  chapter  seventeenth 
of  this  act,  the  application  for  leave  to  prosecute  his  official  bond 
must  be  made  to  the  court  by  which,  or  pursuant  to  whose  order, 
he  was  appointed,  or  in  which  the  judgment  was  rendered,  as 
the  case  may  be.  An  action,  brought  as  prescribed  in  this  section, 
must  be  brought  in  the  court  to  which  application  is  made  for 
leave  to  bring  it. 

1  1891.  Demand  of  money  |  when  necessary  before  applt~ 
cation. 

Where  the  default,  by  reason  of  which  an  application  for  leave 
to  prosecute  an  official  bond  is  made,  as  prescribed  in  this  article, 
consists  of  the  non-payment  of  money,  and  special  provision  is 
not  otherwise  made  by  law,  the  applicant  must  prove  n  demand 
of  the  money  from  the  officer,  or  that  a  demand  cannot  be  made, 
with  due  diligence.  But  such  proof  is  not  necessary  where  the 
applicant  has  recovered  a  judgment  against  the  officer. 

|  1808.  Application  may  be  made  ex  parte. 

An  application  for  leave  to  prosecute  an  official  bond,  as  pre 
scribed  in  this  article,  may  be  made  without  notice;  but  in  that 
oase  the  officer,  or  either  "of  his  sureties,  may  apply,  upon  notice, 
to  vacate  an  order  permitting  the  applicant  to  maintain  an  action, 
mpon  any  ground,  showing  that  it  ought  not  to  have  been  granted. 
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ARTICLE   THIRD 

Action  by  a  private  person  for  a  penalty  or  forfeiture* 

8m.  IMS.  Action  by  person  specially  aggrieved. 
1884.-  Action  by  common  Informer. 
1885.  Id.;  service  of  summons. 

18M.  Id.;  when  not  barred  by  a  coUualve  recovery. 
1897.  Indorsement  upon  summons. 
1808.  When  part  of  a  penalty  may  be  recovered. 

f  1883.  Action  by  person  specially  aggrieved. 

.  Where  a  penalty  or  forfeiture  is  given  by  a  statute,  to  a  person 
aggrieved  by  the  act  or  omission  of  another,  the  person  to  whom 
it  is  given  may,  if  it  is  pecuniary,  maintain  an  action  to  recover 
the  amount  thereof;  or,  if  it  consists  of  the  forfeiture  of  a  chattel, 
he  may  maintain  an  action  to  recover  the  chattel,  or  its  value, 
or  other  damages,  as  the  case  requires. 
2  B.  S.  480,  i  1  (2  Edm.  602),  am'd. 

|  1894.  Action  by  common  Informer. 

Where  a  penalty  or  forfeiture  is  given,  by  a  statute,  to  any 
person  who  sues  therefor,  an  action  to  recover  it  may  be  main- 
tained by  any  person  in  his  own  name;  but  the  action  cannot  be 
compromised  or  settled  without  the  leave  of  the  court  in  which 
it  is  brought. 

Id.,  SS  5  and  6.    See  f  887,  ante. 

f  1896.  Id. j  service  of  summons. 

The  summons  in  an  action,  brought  as  prescribed  in  the  last 
section,  can  be  served  only  by  an  officer  authorised  bylaw  to 
collect  an  execution,  issued  out  of  the  same  court.  The  sum- 
mons, when  issued,  cannot  be  countermanded  by  the  plaintiff 
before  the  service  thereof;  and,  immediately  after  it  has  been 
served,  the  officer  who  served  it  must  file  it.  with  his  certificate 
of.  service,  in  the  office  of  the  clerk,  or  deliver  it,  with  a  like 
certificate,  to  the  magistrate  by  whom  It  was  issued,  as  the  case 
requires. 

Id.,  part  of  |  6. 

|  1886.  Id. j  when  not  barred  by  a  collusive  recovery. 

In  an  action  to  recover  a  penalty  or  forfeiture,  *"en .  °T, a 
statute,  brought  by  any  person,  other  than  the  I*™n.  J*^5\c£ 
or  a  public  officer,  the  olaintiff  may  recover,  notwithstanding  the 
recovery  of  a  judgment;  for  or  against  the  defendant,  in  an  action 
brought  therefor  by  another  person,  if  he  establishes  that  the 
former  judgment  was  recovered  collusively  and  fraudulently. 

id..  9  l«- 

|  189T.  Indorsement  upon  summons. 

In  an  action  to  recover  a  penalty  or  forfeiture,  given  by  a  Jtat- 
nte?  if  a  copy  of  the  complaint  is  not  delivered  to  the  defendant 
witha  copy  of  the  summons,  a  general  reference  to .the  ■tatute 
must  be  indorsed  upon  the  copy  of  the  summons  so  delivered,  in 
the  following  form:  "According  to  the  Pulsions  of,  etc.;  adding 
such  a  description  of  the  statute,  as  will  identify  it  with  con- 
venient  certainty,  and  also  specifying  the  section,  if  penalties  or 
f^Hiware  given,  in  different  sections  thereof,  for  different 
acts  or  omission* 
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(  1898.  When  part  of  a  penalty  may  be  recovered. 

Where  a  statute  gives  a  pecuniary  penalty  or  forfeiture,  not 
exceeding  a  specified  sum,  an  action  may  be  maintained  to  recover 
the  sum  specified;  and  the  court,  jury,  or  referee,  by  which  or 
by  whom  the  issues  of  fact  are  tried,  or,  where  judgment  is  taken 
by  default  for  fnilure  to  appear  or  plead,  the  damn  pes  are  ascer- 
tained, may  award  to  the  plaintiff  the  whole  sum,  or  such  a  paxt 
thereof,  as  he  or  it  deems  proportionate  to  the  offence. 

8  B.  8.  480,  f 15,  tmU 
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ARTICLES  FOURTH* 

Certain  actions  to  recover  damages  for  wrongs. 

lee.  1889.  Civil  and  criminal  prosecutions  not  merged. 

1900.  Action   for  suing,  etc.,  In  name  of  another.     Made  also  a  mlade* 

meanor. 

1901.  Treble  and  other  increased  damages  to  be  recovered. 

1902.  Action  for  causing  death  by  negligence,  etc 

1903.  Distribution  of  damages  recOTered. 

1904.  Id. ;  amount  of  recovery. 

1905.  Next  of  kin  defined. 

1906.  Action  for  slander  of  a  woman. 

1907.  When  action  for  libel  cannot  be  maintained. 

1908.  The  last  section  qualified. 

I  1809.  Civil  and  criminal  prosecutions  not  mergred. 

Where  the  violation  of  a  right  admits  of  a  civil  and  also  of  a 
criminal  prosecution,  the  one  is  not  merged  in  the  other. 
Co.  Proc.,  %  7. 

1  1000.  Action  for  suing;,  etc.,  in  name  of  another.  Made 
•too  a  misdemeanor. 

If  a  person,  vexatiously  or  maliciously,  in  the  name  of  another 
bnt  without  the  letter's  consent,  or  in  the  name  of  an  unknown 
person,  commences  or  continues,  or  causes  to  be  commenced  or. 
continued,  an  action  or  special  proceeding,  in  a  court,  of  record, 
or  not  of  record,  or  a  special  proceeding  before  a  judge  or  a 
justice  of  the  peace;  or  takes,  or  causes  to  be  taken,  any  proceed- 
ing, in  the  course  of  an  action  or  special  proceeding  in  such  a 
court,  or  before  such  an  officer,  either  before  or  after  judgmeut 
or  other  final  determination;  an  action,  to  recover  damages  there- 
for, may  be  maintained  against  him,  by  the  adverse  party  to  the 
action  or  special  proceeding;  and  a  like  action  may  be  maintained 
by  the  person,  if  any,  whose  name  was  thus  used.  He  is  also 
guilty  of  a  misdemeanor,  punishable  by  imprisonment,  not  ex- 
ceeding six  months. 

2  B.  S.  550,  S  1  (2  Edm.  571).    See  Penal  Code,  |  158. 

S  19<U»  Treble  and  other  increaMcd  damages  to  be  re- 
covered, 

In  an  action,  brought  by  the  adverse  party,  as  prescribed  in 
the  last  section,  the  plaintiff,  if  he  recovers  final  Judgment,  la 

475 


ftg  190&-03  ACTIONS  FOR  WRONGS.  c  15,  t.  4,  a.  4 

entitled  to  recover  treble  damages.  In  an  action,  brought  by  the 
person  whose  name  was  used,  as  prescribed  in  the  last  section, 
the  plaintiff  is  entitled  to  recover  his  actual  damages,  and  two 
hundred  and  fifty  dollars  in  addition  thereto. 

Id.,  part  of  |  1.     See,  also,  ||  1020  and  1184,  ante. 

S  1902.  [Am'd,  1908,  1915.]  Action  for  causing  death  by 
neffllffence,  et  cetera. 

The  executor  or  administrator  duly  appointed  in  this  state,  or 
in  any  other  state,  territory  or  district  of  the  United  States,  or 
in  any  foreign  country,  of  a  decedent  who  has  left  him  or  her 
surviving  a  husband,  wife,  or  next  of  kin,  may  maintain  an  action 
to  recover  damages  for  a  wrongful  act,  neglect  or  default,  by 
which  the  decedent's  death  was  caused,  against  a  natural  person 
who,  or  a  corporation  which,  would  have  been  liable  to  an  action 
in  favor  of  the  decedent  by  reason  thereof  if  death  had  not  en- 
sued. Such  an  action  must  be  commenced  within  two  years  after 
the  decedent's  death.  When  the  husband,  wife  or  next  of  kin, 
do  not  participate  in  the  estate  of  decedent,  under  a  will  appoint- 
ing an  executor,  other  than  such  husband,  wife  or  next  of  kin, 
who  refuses  to  bring  such  action,  then  such  husband,  wife  or 
next  of  kin  shall  be  entitled  to  have  an  administrator  appointed 
for  the  purpose  of  prosecuting  such  action  for  their  benefit. 

L.  1847,  ch.  450,  |  1  (4  Edm.  526),  and  a  portion  of  |  2,  aa  amended  by 
L.  1849,  ch.  256.  and  by  L.  1870,  ch.  78  (7  Edm.  591).  Amended  by  L. 
1909,  ch.  221;   L.   1915,   ch.  620,   In  effect  Sept.   1,   1915.     See  |  384,  abte. 

S  1903.  [Am'd,  1904,  1911,  1915.]  Distribution  of  damage* 
recovered. 

The  damages  recovered  in  an  action,  brought  as  prescribed  in 
the  last  section,  or  obtained  through  settlement  without  action, 
are  exclusively  for  the  benefit  of  the  decedent's  husband  or  wire, 
and  next  of  kin;  and,  when  they  are  collected,  they  must  be  dis- 
tributed by  the  plaintiff,  or  representative,  as  if  they  were  unb* 
queathed  assets,  left  in  his  hands,  after  payment  of  all  debts, 
and  expenses  of  administration;  subject  however  to  the  following 
provisions,  to  wit: 

1.  In  case  the  decedent  shall  have  left  him  surviving  a  wife  or 
husband,  but  no  children,  the  damages  recovered  shall  be  for  the 
sole  benefit  of  such  wife  or  husband. 

2.  In  case  the  decedent  leaves  neither  husband,  wife,  nor  issue, 
but  leaves  a  mother,  and  a  father  who  has  abandoned  him,  or 
who  has  left  the  maintenance  and  support  of  their  child  to  the 
mother,  the  damages  or  recovery  shall  be  for  the  sole  benefit  of 
such  mother. 

3.  In  case  the  decedent  leaves  no  husband  or  wife,  issue  or 
father,  or  having  left  a  father  entitled  to  recovery,  who  dies  prior 
to  the  recovery  or  verdict,  the  damages  or  recovery  shall  be  for 
the  sole  benefit  of  the  mother  if  then  living. 

The  reasonable  expenses  of  the  action,  or  settlement,  the  rea- 
sonable funeral  expenses  of  the  decedent,  and  the  commissions  of 
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the  plaintiff  or  representative,  upon  the  residue  may  be  fixed  by 
the  surrogate,  upon  notice,  given  in  such  a  manner  and  to  such 
persons,  as  the  surrogate  deems  proper  or  upon  the  judicial  set- 
tlement of  the  account  of  the  plaintiff,  or  representative,  and  may 
be  deducted  from  the  recovery. 

L.  1847,  ch.  450,  I  2,  aa  am'd  by  L.  1849  and  L.  1870.  Am'd  by  L.  1904, 
ch.  515;  L.   1911,  ch.   122;  L.  1915,  ch.  641,  in  effect  Sept  1,   1915. 

I  1904.   [Am'd,  1805,  1018.]     Id.j  amount  of  recovery. 

The  damages  awarded  to  the  plaintiff  may  be  such  a  sum  as 
the  jury  upon  a  writ  of  inquiry,  or  upon  a  trial,  or,  where  issues 
of  fact  are  tried  without  a  jury,  the  court  or  the  referee,  deems 
to  be  a  fair  and  just  compensation  for  the  pecuniary  injuries, 
resulting  from  the  decedent's  death,  to  the  person  or  persons,  for 
whose  benefit  the  action  is  brought.  If  the  decedent  leaves  sur- 
Yiving  a  father  and  a  mother,  the  death  of  such  father  prior 
to  the  verdict  shall  not  affect  the  amount  of  damages  recoverable. 
When  final  judgment  for  the  plaintiff  is  rendered,  the  clerk  must 
add  to  the  sum  so  awarded,  interest  thereupon  from  the  dece- 
dent's death,  and  include  it  in  the  judgment.  The  inquisition, 
Terdict,  report  or  decision,  may  specify  the  .day  from  which  in- 
terest is  to  be  computed;  if  it  omits  so  to  do,  the  day  may  be 
determined  by  the  clerk,  upon  affidavits. 

L.  1847,  ch.  450,  remainder  of  {  2,  am'd  by  L.  1849,  ch.  256;  L.  1870, 
ch.  78  (7  Edm.  691).  Am'd  L.  1895,  ch.  946;  L.  1913,  ch.  756.  In  effect 
kpt.  1,  1913. 

I  1005.   [Am'd,  1018.]      Next  of  kin  denned. 

The  term  "  next  of  kin,"  as  used  in  the  foregoing  section,  has 
the  meaning  specified  in  section  eighteen  hundred  and  seventy 
of  this  act,  except  if  decedent  leaves  surviving  a  father  and 
mother  but  no  widow,  child  or  descendant,  it  shall  mean  both 
the  father  and  the  mother. 

See  |  1870,  ante.     Am'd  L.  1913,  ch.  756.     In  effect  Sept.  1,  1913. 
I  1008.  Action  for  slander  of  a  woman. 

In  an  action  of  slander,  brought  by  a  woman,  for  words  im- 
puting unchastity  to  her,  it  is  not  necessary  to  allege  or  prove 
■pecial  damages.  If  the  plaintiff  is  married,  the  damages  recov- 
ered are  her  separate  property. 

L  1871,  ch.   219,   S   1    (9  Edm.  67).     See  |  450,  ante. 

I  10O7.  When  action  for  libel  cannot  be  maintained. 

Ad  action,  civil  or  criminal,  cannot  be  maintained  against  a  re- 
porter, editor,  publisher,  or  proprietor  of  a  newspaper,  for  the 
publication  therein  of  a  fair  and  true  report  of  any  judicial,  legis- 
lative, or  other  public  and  official  proceedings,  without  proving 
actual  malice  in  making  the  report. 

I*  1854,  ch.  130,  M  1  and  2  (5  Edm.  160). 
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S  1908.  The  la«t  section  qualified. 

The  last  section  does  not  apply  to  &  libel,  contained  in  the 
heading  of  the  report;  or  in  any  other  matter,  added  by  any  per- 
son concerned  in  the  publication;  or  in  the  report  of  auy  thing 
said  or  done,  at  the  time  and  place  of  the  public  and  official  pro- 
ceedings, which  was  not  a  part  thereof. 

L.  1854,  ch.   130,  parte  of  |f  1,  2. 
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ARTICLE    FIPTH, 

Miscellaneous  actions  and  rights  of  action. 

Bee.  1909.  When    transferee   of   claim    or   demand    may    sue.     Bights    of   de- 
fendant, etc. 

1910.  What  claims  or  demands  may  be  transferred. 

1911.  Id. ;  cause  of  action   for  usnry. 

1912.  Judgment,  when  assignable. 
1013.  Action   upon   Judgment   regulated. 

1914.  Ancillary   action  for  discovery  abolished. 

1915.  Action  upon  a  penal  bond. 

1916.  Action  by  surety  or  trustee  to  recover  costs,  etc 

1917.  Action  upon  lost  negotiable  paper. 

1918.  The  last  section  qualified. 

*  H  1909-1910.   [Repealed  by  L.  1909,  ch.  45.    See  Consolidated 
Laws,  tit.  Personal  Property  Law,  §  41.] 

I  1911.  [Repealed  by  L.  1909,  cb.  25.  See  Consolidated  Laws, 
tit.  General  Business  Law,  §  375.] 

I  1912.  [Repealed  by  L.  1909,  ch.  45.  See  Consolidated  Laws, 
tit.  Personal  Property  Law,  §  41.] 

I  1918.  [Am'd,  1896.]     Aetiom  upon  judgment  resruluted. 

Except  in  a  case  where  it  is  otherwise  specially  prescribed  in 
this  act,  an  action  upon  a  judgment  for  a  sum  of  money,  rendered 
in  a  court  of  record  of  the  State,  cannot  be  maintained,  between 
the  original  parties  to  the  judgment,  unless,  either 

1.  Ten  years  have  elapsed  since  the  docketing  of  such  judg- 
ment; or, 

2.  It  was  rendered  against  the  defendant  by  default,  for  want 
of  an  appearance  or  pleading,  and  the  summons  was  served  upon 
him,  otherwise  than  personally;  or 

3.  The  court  in  which  the  action  is  brought  has  previously 
made  an  order,  granting  leave  to  bring  it.  Notice  of  the  appli- 
cation for  such  an  order  must  be  given  to  the  adverse  pnrty,  or 
the  person  proposed  to  be  made  the  adverse  party,  personally, 
unless  it  satisfactorily  appears  to  the  court,  that  personal  notice 
cannot  be  given,  with  due  diligence:  in  which  case,  notice  may  be 
given  in  saeh  a  manner  as  the  court  directs. 

Co.  Proc.,  f  71.  L.  1896,  ch.  568.  In  effect  Sept.  1,  189«.  See,  also, 
I  3154,    post. 

I  1914.   Ancillary  Motion  for  discovery  abolished. 

An  action  cannot  be  maintained,  to  obtain  a  discovery  under 
oath,  in  aid  of  the  prosecution  or  defence  of  another  action. 
I<L,  |  389,  am'd. 

I  1915.  Action  lpoa  a  penal  bond. 

A  bond  in  a  penal  sum,  executed  within  or  without  the  State, 
and  containing  a  condition  to  the  effect,  that  it  is  to  be  void,  upoi? 
performance  of  any  act,  has  the  same  effect,  for  the  purpose  of 
maintaining  an  action  or  special  proceeding,  or  two  or  more  sue* 
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cessive  actions  or  special  proceedings  thereupon,  as  if  it  con- 
tained a  covenant  to  pay  the  sum,  or  to  perform  the  act  specified 
in  the  condition  thereof.  But  the  damages  to  be  recovered  for  a 
breach,  or  successive  breaches,  of  the  condition,  cannot,  in  the 
aggregate,  exceed  the  penal  sum,  except  where  the  condition  is  for 
the  pavment  of  money;  in  which  case,  they  cannot  exceed  the 
penal  sum,  with  interest  thereupon,  from  the  time  whrn  (he  de- 
fendant made  default  in  the  performance  of  the  condition. 

See  2  R.  S.  353,  f  5  12  and  13  (2  Edm.  364) ;  also  2  B.  S.  378,  379  (2 
Edm.   392,   394). 

1  lOlO.  Action  by  surety  or  trustee  to  recover  costs,  etc. 

A  surety,  including  a  drawer  or  indorser.  may  recover,  in  an  ac- 
tion against  his  principal;  and  an  executor,  administrator,  or 
other  trustee,  may,  where  the  trust  estate  is  insufficient  to  re- 
imburse him,  recover,  in  an  action  against  the  beneficiary  whom 
he  represents;  his  reasonable  costs  and  other  expenses,  incurred 
necessarily  and  in  good  faith,  in  the  prosecution  or  defence,  by 
the  express  or  implied  consent  of  the  principal  or  beneficial^, 
of  an  action  or  special  proceeding,  relating  to  the  demaud 
secured,  or  to  the  trust  estate,  as  the  case  requires.  This  section 
does  not  affect  any  special  agreement  relating  to  those  costs  and 
expenses. 

L.   1858,   eh.   314,   |   3    (4   Edm.   483). 

S  1917.  Action  upon  lost  negotiable  paper* 

Where  it  appears,  upon  the  trial  of  an  action,  that  a  negot! 
able  promissory  note  or  bill  of  exchange,  upon  which  the  actiou, 
or  a  counterclaim  interposed  in  the  action,  is  founded,  was 
lost,  while  it  belonged  to  the  party  claiming  the  amount  due 
thereupon,  he  niav  prove  the  contents  thereof,  by  parol  or 
other  secondary  evidence,  and  may  recover  or  set  off  the  amount 
due  thereupon,  as  if  it  was  produced.  But  for  that  purpose, 
he  must  give  to  the  adverse  party  a  written  undertaking,  in 
a  sum  fixed  by  the  judge  or  the  referee,  not  less  than  twice  the 
amount  of  the  note  or  bill,  with  at  least  two  sureties,  approved 
by  the  judge  or  the  referee,  to  the  effect,  that  he  will  indemnify 
the  adverse  party,  his  heirs  and  personal  representatives,  against 
any  claim  by  any  other  person,  on  account  of  the  note  or  bill,  and 
against  all  costs  and  expenses,  by  reason  of  such  a  claim. 

2  R.  S.  406,   (I  75  and  76   (2  Edm.  423). 

9  1918.  The  last  section  Qualified. 

But  where  an  action  is  prosecuted  or  defended  by  the  people 
of  the  State,  or  by  a  public  officer  in  their  behalf,  the  people, 
or  the  public  officer,  may  prove  the  contents  of  a  lost  note  or 
bill  of  exchange,  by  parol  or  other  secondary  evidence,  aud  mav 
recover  or  set  off  the  amount  due  thereupon,  without  giving  any 
security  to  the  adverse  party. 

8«e  L.  1866,  cb.  85 ;  3  B.  S.,  5th  ed.  7T2  (4  Bdm.  645). 
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TITLE  V. 
Other  actions  by  or  against  particular  parties. 

Article  1.  Action  by  or  against  an   unincorporated  association. 

2.  Action  by  or  againsst  certain  county,   town„   and   municipal  officers* 

3.  Actions,  and  rights  of  action,  against  and  between  joint  debtors. 

ARTICLE    FIRST. 

Action  by  or  against  an  unincorporated  association. 

See.  1919.  Actions,  etc.,  by  or  against  associations  of  seven  or  more  persons. 
1919a.  How   persona]    service   of   summons   made   upon    certain   unincor- 
porated associations. 

1920.  Proceedings  in  case  of  death,  etc. 

1921.  Effect  of  Judgment;   execution  thereupon. 

1922.  Subsequent  action  against  members. 

1923.  This   article   permissive;   effectiveness   upon   statute  of  limitations. 

1924.  When   objection   of  misnomer,    etc.,   of   parties   not   available. 

I  1910.  [Am'd,  lOOO.]  Actions,  etc.,  by  or  agralnst  asso- 
ciations  of   seven    or   more   persons. 

An  action  or  Bpecial  proceeding  may  be  maintained,  by  the 
president  or  treasurer  of  an  unincorporated  association,  consist- 
ing of  seven  or  more  persons,  to  recover  any  property,  or  upon 
any  cause  of  action,  for  or  upon  which  all  the  associates  may 
maintain  such  an  action  or  special  proceeding,  by  reason  of  their 
interest  or  ownership  therein,  either  jointly  or  in  common.  An 
action  may  likewise  be  maintained  by  such  president  or  treas- 
urer to  recover  from  one  or  more  members  of  such  association 
his  or  their  proportionate  share  of  any  moneys  lawfully  ex- 
pended by  such   association   for  the  benefit  of  such  associates, 
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or  to  enforce  any  lawful  claim  of  such  association  against  such 
member  or  members.  An  action  or  special  proceeding  may  be 
maintained,  against  the  president  or  treasurer  of  such  an  asso- 
ciation, to  recover  any  property,  or  upon  any  cause  of  action, 
for  or  upon  which  the  plaintiff  may  maintain  such  an  action  or 
special  proceeding,  against  all  the  associates,  by  reason  of  their 
interest  or  ownership,  or  claim  of  ownership  therein,  eithei* 
jointly  or  in  common,  or  their  liability  therefor,  either  jointly  or 
severally.  Any  partnership,  or  other  company  of  persons,  which 
has  a  president  or  treasurer,  is  deemed  an  association  within,  the 
meaning  of  this  section. 

L.  1849,  ch.  258,  |  1 ;  3  E.  S.,  5th  ed.,  777  (4  Bdm.  650);  L.  1851, 
eh.  455;  3  R.  8.,  5th  ed.,  778  (4  Edm.  652).  See  |  448,  ante.  L.  1900,  ch. 
184.    In  effect  Sept   1,   1900. 

§  1920.  Proceeding;*  In  cue  of  death,  etc. 

The  death  or  legal  incapacity  of  a  member  of  the  association 
does  not  affect  an  action  or  special  proceeding,  brought  as  pre- 
scribed in  the  last  section.  If  the  officer,  by  or  against  whom 
it  is  brought, .  dies,  is  removed,  resigns,  or  becomes  otherwise 
incapacitated,  during  the  pendency  thereof,  the  court  must  make 
an  order,  directing  it  to  be  continued  by  or  against  his  successor 
in  office,  or  any  other  officer,  by  or  against  whom  it  might  have 
been  originally  commenced. 

Id.,  |  2. 

§  1921.  [Am'd,  1898.]  Effect  of  Judgment;  execution 
thereupon. 

In  such  an  action,  the  officer  against  whom  it  is  brought  can- 
not be  arrested;  and  a  judgment  against  him  does  not  authorize 
%n  execution  to  be  issued  against  his  property,  or  his  person; 
nor  does  the  docketing  thereof  bind  his  real  property,  or  chattels 
real.  Where  such  a  judgment  is  for  a  sum  of  money,  an  execu- 
tion issued  thereupon  must  require  the  sheriff  to  satisfy  the 
same,  out  of  any  personal  or  real  property  belonging  to  the 
association,  or  owned,  jointly  or  in  common,  by  all  the  members 
thereof. 

L.   1849,  ch.  258,   |  1.    See  ||  3  and  1.     L.  1898,   ch.  293.    In  effect  Oct 

ft.   1898. 
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f  1822.   Subsequent    action    asrulnst    members. 

Where  an  action  has  been  brought  against  an  officer,  or  a 
counterclaim  has  been  made,  in  an  action  brought  by  an  officer, 
as  prescribed  in  the  last  three  sections,  another  action,  for  the 
ftame  cause,  shall  not  be  brought  against  the  members  of  the 
association,  or  any  of  them,  until  after  final  judgment  in  the  first 
action,  and  the  return,  wholly  or  partly  unsatisfied  or  unexecuted, 
of  an  execution  issued  thereupon.  After  such  a  return,  the 
party  in  whose  favor  the  execution  was  issued,  may  maintain 
an  action,  as  follows: 
|  1.  Where  he  was  the  plaintiff,  or  a  defendant  recovering  upf»u 

a  counterclaim,  he  may  maintain  an  action  against  the  members 
of  the  association,  or,  in  a  proper  case,  against  any  of  them, 
i  as  if  the  first  action  had  not  been  brought,  or  the  counterclaim 
|  had  not  been  made,  as  the  case  requires;  and  he  may  recover 
therein,  as  part  of  bis  damages,  the  costs  of  the  first  action,  or 
so  much  thereof,  as  the  sum,  collected  by  virtue  of  the  execution, 
was  insufficient  to  satisfy. 

2.  Where  he  was  a  defendant,  and  the  case  is  not  within  sub- 
division first  of  this  section,  he  may  maintain  an  action,  to  r?- 
cover  the  sum  remaining  uncollected,  against  the  persons  who 
composed  the  association,  when  the  action  against  him  was  com- 
menced, or  the  survivors  of  them. 

But  this   section  docs  not  affect   the   right  of  the   person,   in 
whose  favor  the  judgment  in  the  first  action  was  rendered,  to 
enforce  a  bond  or  undertaking,  given  in  the  course  of  the  pro- 
ceedings therein. 
Fart  of  id.,    f  4,   am'd ;   L.    1853,  cb.    153. 

(  1923.  This  article  permissive;  effect  upon  statute  of 
limitations. 

This  article  does  not  prevent  an  action  from  being  brought 
by  or  against  all  the  members  of  an  association,  except  as  pre- 
scribed in  the  last  section.  Where  an  action  is  brought  against 
the  members  of  the  association,  as  prescribed  in  subdivision  first 
of  the  last  section,  the  time  between  the  commencement  of  the 
action  by  or  against  the  officer,  and  the  return  of  the  first  execu- 
tion issued  upon  the  final  judgment  rendered  therein,  is  not  a 
part  of  the  time  limited  by  law,  for  the  commencement  of  the 
second  action. 

See  f  406,  ante. 

I  1924.  When  objection  of  misnomer,  etc.,  of  parties 
ftot  available. 

Section  1813  of  this  act  applies  to  an  action  brought,  as  pre- 
scribed in  the  last  section  but  one,  against  the  members  of  any 
association,  which  keeps  a  book  for  the  entry  of  changes  in  the 
membership  of  the  association,  or  the  ownership  of  its  property; 
and  to  each  book  so  kept. 

See  L.  1869,  ch.  157,  J  2  f7  Edm.  420) ;  ale  >  S3  1813,  ante,  and  1045, 
port. 
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ARTICLE  SECOND. 

Actions  by  or  against  certain  county,  tenon,  and  municipal  officers. 

9 

Bee.  1926.  Action  by  a  tax  payer  against  a  public  officer. 
1946.  Actions  by  certain  specified  officers. 
\%it.  Actions  against  such  officers. 
19*.  The  last  iwo  sections  "uallfled. 
lft&.  Designation  of  such  officers  In  the  summons,  eta 
19-10.  Successor  may  be  substituted. 
1931.  When  execution  against  officer  not  to  issue. 

f  1925.  [Am'd,  1882.]  Action  by  a  tax  payer  ajrainat  a 
public  otileer. 

An  action  to  obtain  a  judgment,  preventing  waste  of,  or  injury 
to,  the  estate,  funds,  or  other  property  of  a  county,  town,  city  or 
incorporated  village  of  the  State,  may  be  maintained  against 
any  officer  thereof,  or  any  agent,  commissioner,  or  other  person, 
acting  in  its  behalf,  either  by  a  citizen,  resident  therein,  or  by  a 
corporation  who  is  assessed  for  and  is  liable  to  pay,  or,  within 
one  year  before  the  commencement  of  the  action,  has  paid,  a  tax 
therein.  This  section  does  not  affect  any  right  of  action  in  favor 
of  a  county,  city,  town,  or  incorporated  village,  or  any  public 
officer. 

L.  187J,  ch    161,  I  1  (9  Edm.  389);  L.  1893,  ch.   524. 

f  7  926.  [Am'd,  1897.]  Action*  by  certain  up eel  fled  o Accra. 

An  action  or  special  proceeding  may  be  maintained,  by  the 
trustee  or  trustees  of  a  school  district;  the  overseer  or  overseers  of 
the  poor  of  a  village,  or  city;  the  county  superintendent  or  super- 
intendents of  the  poor;  or  the  supervisors  of  a  county,  upon  a 
contract,  lawfully  made  with  those  officers  or  their  predecessors, 
in  their  official  capacity:  to  enforce  a  liability  created,  or  a  duty 
enjoined,  by  law,  upon  those  officers,  or  the  body  represented  by 
them;  to  recover  a  penalty  or  a  forfeiture,  given  to  those  officers, 
or  the  body  represented  by  them;  or  to  recover  damages  for  an 
injury  to  the  property  or  rights  of  those  officers,  or  the  body 
represented  by  them;  although  the  cause  of  action  accrued  before 
the  commencement  of  their  term  of  office. 

2  R    S.  47",  I  92  (2  Edm.  494;;  L.  1807,  ch.  302.    In  effect  Sept.  I,  1897. 

§  1927.  Actions)  asralnat  inch  officer*. 

An  action  or  special  proceeding  may  be  maintained,  against  any 
of  the  officers  specified  in  the  last  section,  upon  any  cause  of 
action,  which  accrues  against  them,  or  has  accrued  against  their 
predecessors,  or  upon  a  contract  made  by  their  predecessors  in 
their  official  capacity,  and  within  the  scope  of  their  authority. 

Id.,  I  98. 

{  1928.  The  laat  two  sections  qualified. 

The  last  two  sections  do  not  apply  to  a  case,  where  it  is  spe- 
cially prescribed  by  law,  that  an  action  may  be  maintained,  by 
or  against  the  body,  represented  by  an  officer  designated  in  those 
sections:  but,  in  such  a  case,  the  prosecution  or  defence  of  the 
action,  as  the  case  may  be.  must  be  conducted  by  the  persons 
then  in  office,  who  represent  that  body. 

w.  S.  4*3,  I  94.  vtfcio 
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|  1028.  Designation  of  suck  officer*  in  the  lammoni,  etc. 

In  an  action  or  special  proceeding,  brought  pursuant  to  section 
1926  or  section  1927  of  this  act,  the  officer,  by  or  against  whom 
it  is  brought,  must  be  described  in  the  summons,  or  other  process 
by  which  it  is  commenced,  and  in  the  subsequent  proceedings 
therein,  by  his  individual  name,  with  the  addition  of  his  official 
title.  An  objection,  growing  out  of  an  omission  to  join  any 
officer,  who  ought  to  be  joined  with  the  others,  must  be  taken 
by  the  answer,  or,  in  a  special  proceeding,  before  the  close  of  the 
case,  on  the  part  of  the  defendant;  otherwise  it  is  waived. 

Id.,  {f  03,  96  and  00,  am'd  and  consolidated. 

|  193©.  Successor  may  be  substituted. 

In  such  an  action  or  special  proceeding,  the  court  must,  in  a 
proper  case,  substitute  a  successor  in  office,  in  place  of  a  person 
made  a  party  in  his  official  capacity,  who  has  died  or  ceased  to 
hold  office;  but  such  a  successor  shall  not  be  substituted  as  a 
defendant,  without  his  consent,  unless  at  least  fourteen  days' 
notice  of  the  application  for  the  substitution,  has  been  personally 
served  upon  him. 

Id.,  ||  100  and  101,  am'd. 

{  1081.  When  execution  a«rainst  ofllcer  not  to  Issue. 

An  execution  cannot  be  issued  upon  a  judgment  for  a  sum  of 
money,  rendered  against  an  officer  in  an  action  or  special  pro- 
ceeding brought  by  or  against  him,  in  his  official  capacity,  pursu- 
ant to  this  article;  except  where  it  is  rendered  against  the 
trustee  or  trustees  of  a  school  district,  or  the  commissioner  or 
commissioners  of  highways  of  a  town.  In  either  of  those  cases, 
an  execution  may  be  issued  against  and  be  collected  out  of  the 

Eroperty  of  the  officer,  and  the  sum  collected  must  be  allowed  to 
im,  in  the  settlement  of  his  official  accounts,  except  as  otherwise 
•pecially  prescribed  by  law. 

Id..  f«  107  and  108,  am'd. 
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ABTIOLtt  THIRD. 

Action*  and  right*  of  actum  against  and  between  faint  debto§+ 

Sec.  1982.  Judgment  against  defendanta  jointly  Indebted,   when  all  aa*  n* 
•erred. 

1933.  Effect  of  such  Judgment. 

1934.  Execution;   Indorsement  thereupon. 

1935.  How  collected. 

1986.  Judgment,  bow  docketed ;  effect  of  dodretfng. 

1937.  Action  to  charge  defendant*  not  personally  awuneiMd.| 

1938.  Complaint  In  such  action. 

1939.  Answer. 

1940.  Provisional  remedies. 

1941.  Judgment. 

1942.  Joint  debtors  may  compound  separately,    ftfede  and  affect. 

1943.  Satisfying  judgment. 

1944.  Rights  of   the  debtors  not  released. 

1945.  Action  against  persons  engaged  in  transportation. 

1946.  When  partner  not  sued  remains  liable. 

1947.  Continuance  of  partnership  business  during  action  for  accounting^ 

etc. 

|  lftSJL  Judgment  njralnet  defendant*  jointly  Indented, 
when  all  are  not  served* 

In  an  action,  wherein  the  complaint  demands  judgment  for  a 
scm  of  money  against  two  or  more  defendants,  alleged  to  be 
jointly  indebted  upon  contract,  if  the  summons  is  served  upon 
one  or  more,  but  not  upon  all  of  the  defendants,  the  plaintiff  may 
proceed  against  the  defendant  or  defendants,  upon  whom  it  is 
serred,  unless  the  court  otherwise  directs;  and.  if  he  recovers  final 
judgment,  it  may  be  taken  against  all  the  defendants  thus  jointly 
indebted. 

Co.  Proc.,  |  138,  subd.  1.    See,  also,  §  1935,  post. 

%  1933.  Effect  of  auch  judgment. 

Such  a  judgment  is  conclusive  evidence  of  the  liability  of  each 
defendant,  upon  whom  the  summons  was  personally  served,  or 
who  appeared  in  the  action.  Where  it  is  taken  against  a  defend- 
ant, upon  whom  the  summons  was  served  by  publication,  or  with- 
out the  State,  pursuant  to  an  order  for  that  purpose,  it  has  the 
effect  as  against  that  defendant,  specified  in  section  445  of  this 
act.  As  against  such  a  defendant,  who  is  allowed  to  defend  after 
judgment,  or  as  against  a  defendant  not  summoned,  it  is  evidence 
only  of  the  extent  of  the  plaintiffs  demand,  after  the  liability  of 
that  defendant  has  been  established,  by  other  evidence. 

2  R.  S.  377,  f  2  (2  Edm.  891).    See  §  1278,  ante. 

f  1084.  Execution  j  Indorsement  thereupon. 

An  execution  upon  such  a  judgment  must  be  issued,  in  form, 
against  all  the  defendants;  but  the  attorney  for  the  judgment 
creditor  must  indorse  thereupon  a  direction  to  the  sheriff,  contain- 
ing the  name  of  each  defendant,  who  was  not  summoned,  and  re- 
stricting the  enforcement  of  the  execution,  as  prescribed  in  the 
next  section. 

Id.,  S  8. 

|  1936.  How  collected. 

An  execution  against  the  person,  issued  upon  such  a  judgment, 
shall  not  be  enforced  against  the  person  of  a  defendant,  whose 
name  is  so  indorsed  thercuoon.    An  esecutioD  against  properf 
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issued  upon  such  a  judgment,  shall  not  be  levied  upon  the  sole 
property  of  such  a  defendant;  but  it  may  be  collected  out  of  per- 
sonal property  owned  by  him,  jointly  with  the  other  defendants, 
who  were  summoned,  or  with  any  of  them;  and  out  of  the  real 
and  personal  property  of  the  latter,  or  of  any  of  them. 

2  R.  8.  377,  f  4. 

I  1096.  Judgment,  bow  docketed}  effect  of  docketing. 

Where  a  judgment  has  been  taken,  as  prescribed  in  section  1932 
of  this  act,  the  clerk,  with  whom  the  judgment-roll  is  filed,  must 
write  upon  the  docket,  opposite  or  under  the  name  of  each  defend- 
ant, upon  whom  the  summons  was  not  served,  the  words,  "  not 
summoned;  "  and  a  like  entry  must  be  made  by  each  county  clerk, 
with  whom  the  judgment  is  afterwards  docketed.  The  judgment 
does  not,  by  virtue  of  its  being  docketed,  bind  any  real  property, 
or  chattel  real,  owned  by  such  a  defendant.  But  this  section  does 
not  affect  the  plaintiff's  right  of  action,  to  charge  the  judgment 
upon  any  real  property. 

|  1937.   Action    to     chargre     defendants     not    personally 


After  the  recovery  of  a  judgment  against  joint  debtors,  as  pre- 
scribed In  section  1932  of  this  act,  an  action  may  be  maintained  by 
the  judgment  creditor,  against  one  or  more  of  the  defendants, 
who  were  not  summoned  in  the  original  action,  to  procure  a 
judgment,  charging  his  or  their  property  with  the  sum  remaining 
unpaid  upon  the  original  judgment. 

Co.  Proc.,  f  876. 

|  1988.  Complaint  in  snch  action. 

The  complaint  in  such  an  action  must  be  verified;  must  contain 
an  allegation  that  the  judgment  has  not  been  paid;  and  must  statt 
the  sum,  remaining  unpaid  thereupon,  at  the  time  of  the  verifica- 
tion. 

Id.,  f  878,  am'd. 

|  1939.  Anawer. 

The  defendant's  answer  is  restricted  to  defences  or  counter* 
claims,  which  he  might  have  made  in  the  original  action,  if  the 
summons  therein  had  been  served  upon  him,  when  it  was  first 
served  upon  a  defendant  jointly  indebted  with  him;  objections  to 
the  judgment;  and  defences  or  counterclaims,  which  have  arisen 
since  it  was  rendered. 

Id.,  |  879,  am'd.    Bee  ff  415  and  988,  ante. 

|  1940.   Pro-visional    remedies. 

For  the  purpose  of  obtaining  an  order  of  arrest,  an  injunction 
order,  or  a  warrant  of  attachment,  the  action  is  regarded  as  being 
founded  upon  the  contract,  upon  which  the  original  judgment  was 
fecovered. 

I  1941.  Judgment. 

Where  the  judgment  is  in  favor  of  the  plaintiff,  it  must  de- 
termine the  sum  remaining  unpaid  upon  the  original  judgment; 
and  it  may  be  docketed,  and  an  execution  may  be  issued  there- 
upon, as  if  It  was  a  judgment  for  the  sum  so  remaining  unpaid, 
tad  the  costs,  if  any.    Costs  must  be  awarded,  as  if  the  action 
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was  brought  upon  the  original  contract,  and  the  sum  so  remain- 
ing unpaid  had  been  recovered  therein.  • 

Co.  Proc.,   |  380,  nm'd. 

§  1942.  [Repealed  by  L.  1909,  ch.  17.  See  Consolidated  Laws, 
tit.  Debtor  and  Creditor  Law,  §§  230,  231.] 

|   1943.   [Am'd,    19U9.]      Satisfying:   Judgment 

An  instrument  specified  in  section  two  hundred  and  thirty  ot 
the  debtor  aud  creditor  law  is  deemed  a  satisfaction  piece,  for 
the  purpose  of  discharging,  as  prescribed  in  section  twelve  hun- 
dred and  sixty  of  this  act,  the  docket  of  a  judgment,  recovered 
upon  an  indebtedness  released  or  discharged  thereby,  as  far  a* 
the  judgment  affects  the  compounding  debtor.  Where  the 
docket  of  a  judgment  is  discharged  thereupon,  a  special  entry 
must  be  made  upon  the  docket,  to  the  effect,  that  the  judgment 
is  satisfied,   as  to  the  compounding  debtor  only. 

Part  of  Id.,  |  2.  Am'd  by  L.  1909,  ch.  310.  In  effect  May  7,  1900. 
See  i  1200,  ante. 

§  1944.  [Repealed  by  L.  1909,  ch.  17.  See  Consolidated  Laws, 
tit.  Debtor  and  Creditor  Law,  §§  232,  233.J 

§  1945.  Action  against  person*  ena-nfred  in  transporta- 
tion. 

In  an  action  brought  against  one  or  more  persons,  engaged  as 
a  joint-stock  association,  partnership,  or  otherwise,  in  the 
periodical  transportation  of  passengers  or  property,  an  objection 
to  any  of  the  proceedings  cannot  be  taken,  by  a  person  properly 
made  a  defendant,  on  the  ground  that  the  plaintiff  had  joined 
with  him,  as  a  defendant,  a  person  not  jointly  engaged  with  him 
in  that  business,  or  on  the  ground  that  the  plaintiff  has  failed 
so  to  join  with  a  person  so  jointly  engaged:  unless  the  persons 
so  engaged  have  at  least  thirty  days  before  the  commencement 
of  the  action,  filed  in  the  clerk's  office  of  each  county,  in  which 
they  transport  passengers  or  property,  a  statement  showing  the 
names  of  all  or  them.  A  statement  so  filed,  is  conclusive,  for 
the  purposes  specified  in  this  section,  as  against  the  persons 
filing  it,  until  thirty  days  after  filing,  in  like  manner,  a  new 
statement,  showing  a  change  of  interest. 

L.    1830,   oh.    385    (4   Etlm.   621),    am'd. 

§   194G.   When    partner    not    lined    remains   liable. 

Where,  for  any  cause,  one  or  more  partners  have  not  been 
joined  as  defendants  in  an  action  upon  a  partnership-  liability, 
and  final  judgment  has  been  taken  against  the  persons  made 
defendants  therein,  the  plaintiff,  if  the  judgment  remains  un- 
satisfied, may  maintain  a  separate  action  upon  the  same  de- 
mand, against  each  omitted  partner,  setting  forth  in  the  com- 
plaint the  facts  specified  in  this  section,  as  well  as  the  facte 
constituting  his  cause  of  action  upon  the  demand. 

Co.   Proc.,   |   136,  subd.   4,  am'd. 

§  1947.  Continuance  of  partnership  business  during 
action    for  accounting,   etc. 

In  an  action  brought  to  dissolve  a  partnership,  or  for  an  ac- 
counting between  partners,  or  affecting  the  continued  prosecution 
of  the  business,  tne  court  may,  in  its  discretion,  by  order,  au- 
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thorize  the  partnership  business  to  he  continued,  during  the 
pendency  of  the  action  by  one  or  more  of  the  partners,  upon 
their  executing  and  filing  with  the  clerk  an  undertaking,  in  such 
a  sum  and  with  such  sureties  as  the  order  prescribes,  to  the 
effect  that  they  will  obey  all  orders  ot'  the  court,  in  the  action, 
and  perform  all  things  which  the  judgment  therein  requires 
them  to  perform.  The  court  may  impose  such  other  conditions 
as  it  deems  proper,  and  it  may  in  its  discretion  at  any  time 
thereafter  require  a  new  undertaking  to  be  given.  The  court 
may  also  ascertain  the  value  of  the  partnership  property,  and 
of  the  interest  of  the  respective  partners  by  a  reference  or 
otherwise,  and  may  direct  an  accounting  between  any  of  the 
partners;  aud  the  judgment  may  make  such  provision  for  the 
pajnwnt  to  the  retiring  partners,  for  their  interest,  and  with 
rtspect  to  the  rights  of  creditors,  the  title  to  the  partnership 
property,  and  otherwise,  as  justice  requires,  with  or  without 
tbe  appointment  of  a  receiver,  or  a  sale  of  the  partnership 
property. 
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CHAPTER  XVL 

Actions  in  Behalf  of  the  People  and  Special  Proceed- 
ings Instituted  in  Their  Behalf;  by  State  Writ 

TITLE    I.— Actions  la  Behalf  of  the  People. 

TITLE  II.— Special  Proceeding  a  Instituted  by  State  Writ. 

TITLE  L 

Actions  in  behalf  of  the  people. 

Article  1.  Action  against  the  usurper  of  an  office  or  franchise. 
2.  Action  to  vacate  letters-patent. 

8.  Action    for    a   Ufie,    penalty    or    forfeiture,    or   upon    a     forfeited 
recognizance. 

4.  Certain   actions,   foonded   apon  the  spoliation,   or  other   misappro- 

priation of  public  property. 

5.  Action  to  recover  property   escheated,  or  forfeited  for  treason. 

6.  Miscellaneous  provisions  relating  to  actions,  etc..   In  behalf  of  the 

people. 

ARTICLE  FIRST. 

Action  against  the  usurper  of  an  office  or  franchise. 

Sec.  IMS.  Attorney-general  may  maintain  action. 

1949.  Proceedings  when  complaint  names  rightful  Incumbent. 
1060.  Action  triable  by  jury. 

1051.  Assumption  of  office  by  person  entitled. 

1952.  Proceedings  to  obtain  books  and  papers. 

1953.  Damages;  how  recovered. 

1054.  One  action  against  several  persons. 
1955.  When  Injunction  may  be  granted. 

1950.  Final  judgment  in  action  for  usurping  office,  etc. 

|  1048.  Attorney-General  may  maintain  action. 

The  attorney-general  may  maintain  an  action,  upon  his  own 
information,  or  upon  the  complaint  of  a  private  person,  in  either 
of  the  following  cases: 

1.  Against  a  person  who  usurps,  intrudes  into,  or  unlawfully 
holds  or  exercises  within  the  State,  a  franchise  or  a  public  office, 
civil  or  military,  or  an  office  in  a  domestic  corporation. 

2.  Against  a  public  officer,  civil  or  military,  who  has  done  or 
suffered  an  act,  which  by  law  works  a  forfeiture  of  his  office. 

3.  Against  one  or  more  persons  who  act  ns  a  corporation, 
within  the  State,  without  being  duly  incorporated;  or  exercises 
within  the  State,  any  corporate  rights,  privileges  or  franchises, 

not  granted  to  them  by  the  law  of  the  State. 

4.  [Added,   1*90*   SMn'd,   190t>.] 

Against  a  foreign  corporation  which'  exercises  within  the 
state  any  corporate  rights,  privileges  or  franchises,  not  granted 
to  it  by  the  law  of  this  state;  or  which  within  the  state,  has 
violated  any  provision  of  law,  or,  contrary  to  law,  has  done 
or  omitted  any  act,  or  has  exercised  a  privilege  or  franchise, 
not  conferred  upon  it  by  the  law  of  this  state,  where,  in  a 
similar  case,  a  domestic  corporation  would,  in  accordance  with 
section  on<*  hundred  and  thirty-one  of  the  general  corporation 
law,  be  liable  to  an  action  to  vacate  its  charter  and  to  annul 
its  existence;  or  which  exercises  within  the  state  any  corporate 
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rights,  privileges  or  franehiHe.s  hi  a  manner  contrary  to  the  pub- 
lic policy  of  the  state. 

Co.  Proc.,  f  432;  2  R.  8.  581,  f  28  (2  Edm.  603);  L.  1896,  ch.  962. 
Jlm'd  by  L.  1909,  ch.  65,  f  8.  See  note  65  of  notes  of  Board  of  Statutory 
Connolldatlon  at  end  of  code. 


|  1949.  Proceedings  when  complaint  aamei  riarntftol 
Incumbent. 

la  an  action,  brought  as  prescribed  in  the  last  section,  for 
usurping,  intruding  into,  unlawfully  holding,  or  exercising  an 
office,  the  attorney-general,  besides  stating  the  cause  of  action 
ia  the  complaint,  may.  in  his  discretion,  set  forth  therein  the 
name  of  the  person  rightfully  entitled  to  the  office,  and  the  fact* 
showing  his  right  thereto;  and  thereupon,  and  upon  proof,  by 
affidavit,  that  the  defendant,  by  means  of  his  usurpation  or 
intrusion,  has  received  any  fees  or  emoluments  belonging  to  the 
office,  an  order  to  arrest  the  defendant  may  be  granted  by  the 
court,  or  a  judge.  The  provisions  of  title  first  of  chapter  seventh 
»f  this  act  apply  to  such  an  order,  and  the  proceedings  thereupon 
and  subsequent  thereto,  except  where  special  provision  is  other- 
wise made  in  this  title.  For  that  purpose,  the  order  is  deemed 
to  have  been  made  as  prescribed  in  section  549  of  this  act.  Judg- 
ment may  be  rendered  upon  the  right  of  the  defendant,  and  of 
the  party  so  alleged  to  be  entitled;  or  only  upon  the  right  of  the, 
defendant,  as  justice  requires. 

Co.  Proc.,  H  436  and  486;  2  R.  8.  582,  H  80  and  81  (2  Bdm.  60S),  am'd 

i  19SO.  Action  triable  by  jury. 

An  action  brought  as  prescribed  in  this  article  is  triable,  of 
course  and  of  right,  by  a  jury,  in  like  manner  as  if  it  was  an 
action  specified  in  section  968  of  this  act,  and  without  procuring 
an  order,  as  prescribed  in  section  970  of  this  act. 


I  1951.  Aamanaption  of  office  by  person  entitled. 

Where  final  judgment  is  rendered,  upon  the  right  and  in  favor 
»f  the  person  so  alleged  to  be  entitled,  he  may,  after  taking  the 
oath  of  office,  and  giving  an  official  bond,  as  prescribed  by  law, 
take  upon  himself  the  execution  of  the  office.  He  must,  imme- 
diately thereafter,  demand  of  the  defendant  in  the  action,  de- 
livery of  all  the  books  and  papers  in  the  custody,  or  under  the 
control,  of  the  defendant,  belonging  to  the  office  from  which  the 
defendant  has  been  so  excluded. 

*».  Proc.,  S  487;  2  R.  S.  582,  §  32  (2  Edm.  608). 

|  1989.  Proceeding  to  obtain  boolcs  and  paper*. 

If  the  defendant  refuses  or  neglects  to  deliver  any  of  the  books 
or  papers,  demanded  as  prescribed  in  the  last  section,  ho  is 
guilty  of  a  misdemeanor;  and  the  same  proceedings  must  be  taken 
to  compel  the  delivery  thereof  as  are  now  or  shall  hereafter  be 
prescribed  by  law,  where  a  person  who  has  held  an  office  refuses 
or  neglects  to  deliver  the  official  books  or  papers  to  his  successor. 

H.,  |  488,  and  2  R.  8.  582,  5  83.    See  |  1323,  ante. 

I  1968.  [Am'd,  1884.]    Damasreni  how  recovered. 

Where  final  judgment  has  been  rendered,  upon  the  right  and 
in  favor  of  the « person  so  alleged  to  be  entitled,  he  may  recover, 
by  action,   against  the  defendant,   the  damages   which  he  hag 
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sustained  lu  consequence  of  the  defendant's  usurpation,  intrusion 
into,  unlawful  holding,  or  exercise  of  the  office. 
Go.  Proc,   |  489;  also,  2  R.  8.  582,  §5  34-38. 

5  1964.  One  action  ftflralnst   several  persons. 

Where  two  or  more  persons  claim  to  be  entitled  to  the  same 
office  or  franchise,  the  attorney-general  may  bring  the  action 
against  all,  to  determine  their  respective  rights  thereto. 

Id.,  |  440;  2  R.  8.  582,  |  45. 

|   1055.   [Am'd,   1890.]    When  Injunction   may  be  granted. 

,  In  an  action,  brought  as  prescribed  in  subdivision  third  or  fourth 
of  section  nineteen  hundred  and  forty-eight  of  this  act,  the  final 
judgment,  in  favor  of  the  plaintiff,  must  perpetually  restrain 
the  defendant  or  defendants  from  the  commission  or  continuance 
of  the  act  or  acts  complained  of.  A  temporary  injunction  to 
restrain  the  commission  or  continuance  thereof  may  be  granted, 
upon  proof,  by  affidavit,  that  the  defendant  or  defendants  have 
violated  any  of  the  provisions  of  either  of  the  said  subdivisions 
third  or  fourth  of  section  nineteen  hundred  and  forty-eight  of 
this  act.  The  provisions  of  title  second  of  chapter  seventh  of 
this  act  apply  to  such  a  temporary  injunction,  and  the  proceedings 
thereupon,  except  where  provision  is  otherwise  made  in  this  title. 
For  that  purpose,  the  injunction  order  is  deemed  to  have  been 

f ranted  as  prescribed  in  section  six  hundred  and  three  of  this  act. 
n  the  trial  of  an  action  brought  as  prescribed  in  subdivisions 
third  or  fourth  of  section  nineteen  hundred  and  forty -eight  of 
this  net,  a  party  or  a  witness  is  not  excused  from  answering  a 
question  on  the  ground  that  such  answer  wi.l  tend  to  incriminate 
him;  but  such  answer  cannot  be  used  as  evidence  against  the 
person  so  answering,  in  a  criminal  action  or  criminal  proceeding. 

2  R.  S.  462,  {  31  and  part  of  {  82  (2  Edm.  482) ;  L.  1896,  ch.  963.  In  effect 
May  28,  1896.    See  9  1948,  subd.  3,  ante. 

|  1956.  Final  Judgment  in  action  for  usurping-  office,  etc* 

In  any  other  action,  brought  as  prescribed  in  this  article,  where 
a  defendant  is  adjudged  to  be  guilty  of  usurping  or  intruding 
into,  or  unlawfully  holding  or  exercising  an  office,  franchise  or 
privilege,  final  judgment  must  be  rendered,  ousting  and  excluding 
nim  therefrom,  and  in  favor  of  the  people  or  the  relator,  as  the 
case  requires,  for  the  costs  of  the  action.  As  a  part  of  the  final 
judgment,  the  court  may,  in  its  discretion,  also  award,  that  the 
defendant,  or,  where  there  are  two  or  more  defendants,  that  one 
or  more  of  them  pay  to  the  people  a  fine,  not  exceeding  two 
thousand  dollars.  The  judgment  for  the  fine  may  be  docketed, 
and  execution  may  be  issued  thereupon,  in  favor  of  the  people1, 
f  s  if  it  had  been  rendered  in  an  action  to  recover  the  fine.  The 
fine,  when  collected,  must  be  paid  into  the  treasury  of  the  State. 

Ck>.  Proc.,  |  441;  also,  2  R.  S.  585,  ft  48  (2  Edm.  60*. 
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ARTICLE   SECOND. 

Action  to  vacate  letters  patent. 

Sec.  1907.  When   attorney-general   may   maintain  action. 
1968.  Action  triable  by  jury. 
1960.  Copy  of  judgment-roll  to  be  filed,   etc. 
19<M>.  Transcript  to  be  sent  to  county  clerk,   etc. 

{  1957*  When  attorney-areneral  may  maintain  Action. 

The  attorney-general  may  maintain  an  action  to  vacate  or 
annul  letters-patent,  granted  by  the  people  of  the  State,  in  either 
of  the  following  cases: 

1.  Where  they  were  obtained  by  means  of  a  fraudulent  sug- 
gestion, or  concealment  of  a  material  fact,  made  by,  or  with  the 
knowledge  or  consent  of,  the  person  to  whom  they  were  issued. 

2.  Where  they  were  issued  in  ignorance  of  a  material  fact,  or 
thr-tugh  mistake. 

3.  Where  the  patentee,  or  those  claiming  under  him,  bare 
done  or  omitted  an  act,  in  violation  of  the  terms  and  conditions 
upon  *  1  *ch  the  letters-patent  were  granted,  or  have,  by  any 
other  means,  forfeited  the  interest  acquired  under  the  same. 

Whenever  the  attorney-general  has  good  reasor  to  believe  that 
any  act  or  omission,  specified  in  this  section,  can  be  proved,  and 
that  the  person  to  be  made  defendant  has  no  sufficient  legal 
defence,  he  must  commence  such  an  action. 

Oo.  Proc.,  |  433. 

I  1968.  Action   triable  by   Jury. 

An  action,  brought  as  prescribed  in  this  article,  is  triable,  of 
course  and  of  right,  by  a  jury,  as  if  it  was  an  action  specified 
in  section  968  of  this  act,  and  without  procuring  an  order,  as 
prescribed  in  section  970  of  this  act. 

See  |  I960,  ante. 

|  1959.  Copy  of  Jndffment-roll  to  be  tiled,. etc. 

Where  final  judgment,  vacating  or  annulling  letters-patent,  is 
rendered  in  an  action,  brought  as  prescribed  in  the  last  section, 
the  attorney-general  must  cause  a  copy  of  the  judgment-roll  to 
be  forthwith  filed  in  the  office  of  the  secretary  of  State;  who 
must  make  an  entry  in  the  records  of  the  commissioners  of  the 
land  office  stating  the  substance  and  effect  of  the  judgment, 
and  the  time  when  the  judgment-roll  was  filed.  The  real  prop- 
erty, granted  by  those  letters-patent,  may  thereafter  be  disposed 
if  by  the  commissioners  of  the  land  office,  ns  if  the  letters-patent 
lad  not  been  issued. 

Go.  Proc.  |  446.  and  part  of  5  445,  atn'd  and  consolidated;  2  R.  8.  5B0.  55  24 
nd  25  (2  Edm.  601). 

|  1960.  Transcript  to  be  sent  to  county  cleric,  etc. 

Immediately  after  making  the  entry  prescribed  1**  the  last 
aection.  the  secretary  of  State  must  transmit  a  certified  tran- 
script thereof  to  the  clerk,  or  the  register,  ns  the  ense  I'equir**. 
of  each  county,  in  which  the  real  property  affected  by  the  indg- 
raent  is  situated.  The  clerk  or  register  must  file  it:  and  if  the 
letters-ps  tent  are  recorded  in  his  office,  he  must  note  the  con- 
tents of  the  transcript  in  the  margin  of  the  record. 

L.  1845,  eh.  110.  I  1  (4  Edm.  488). 
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ARTICLE  THIRD. 

Action  for  a  fine,  penalty,  or  forfeiture,  or  upon  a  forfeited  rcw>o> 

nizance. 

Sec.    1061.  When  action  cannot  be  maintained. 

1962.  Action  for  forfeiture*  etc. 

1003.  Money  recovered;   liow  dtaposcd  of. 

1904.  Certain  proceedings  in  the  action  regulated. 

1965.  Recognizance;    how   forfeited. 

1906.  Action  on  recognisance. 

1967.  Money    received  by    district-attorney;  how  disposed  of. 

1968.  District-attorney   to  render  account. 

|  1001.  [Am'd,  1895.]    When  action  cannot  be  maintained. 

Whenever,  by  the  decision  of  the  appellate  division  of  the 
supreme  court,  a  construction  is  Riven  to  a  statute,  an  act  done, 
in  good  faith,  and  in  conformity  to  that  construction,  after  the 
decision  was  made,  and  before  a  reversal  thereof  by  the  court 
of  appeals,  is  so  far  valid,  that  the  party  doing  it  is  not  liable 
to  any  penalty  or  forfeiture,  for  an  act  that  was  adjudged  lawful 
by  the  decision  of  the  court  below.  But  this  section  does  not 
control  or  affect  the  decision  of  the  court  of  appeals,  upon  au 
appeal  actually  taken  before  the  reversal. 
2  R.  8.  602,   f  66  (2  Edm.  624),  am'd;  TA  1805,  ch.  046. 

|  19G2.  Action  for  forfeiture,  etc. 

Where  real  or  personal  property  has  been  forfeited,  or  a  pen- 
alty  incurred,  to  the  people  of  the  >>tate;  or  to  an  officer,  for 
their  use,  pursuant  to  a  provision  of  law,  the  attorney-general, 
or  the  district-attorney  of  the  county  in  which  the  action  is 
triable,  must  bring  an  action  to  recover  the  property  or  penalty, 
in  a  court  having  jurisdiction  thereof.  Where  the  supreme 
court  and  a  justice's  court  have  concurrent  jurisdiction  of  the 
action,  it  may  be  brought  in  either,  at  the  election  of  the  at- 
torney-general or  district-attorney.  A  recovery  in  such  an  ac- 
tion bars  a  recovery,  in  any  other  action,  brought  for  the  same 
cause. 

Sec  Co.  Proe.,  5  447;  2  R.  8.  4R1,  I  3  (2  15dm.  503). 

{  1063.  Money  recovered  j  how  disposed  of. 

Money   recovered   in  such   an   action,   which  is  not  otherwise 
specially  granted  or  appropriated  by  law,  must,  when  collected, 
be  paid  into  the  treasury  of  the  State. 
See,  also,  id.,  R.  S.,  |  3. 

|  1064.  Certain   proceeding*    In  the  action   reamlated. 

Sections  1807  and  180fi  of  this  act  apply  to  an  action,  brought 
as  prescribed  in  the  last  two  sections. 
See  55  7  and  15,  R.   S. 

|  1066.  Recognisance;  how  forfeited. 

Where  the  condition  of  a  recognizance  Is  broken,  an  order  of 
the  court,  directing  the  prosecution  of  the  recognizance,  is  a 
sufficient   forfeiture   thereof. 

Id.,  8  31. 

|  1066.  (Am'd,  1909.1     Action  on  recognisance. 

Where  a  recognizance  to  the  peonle  is  forfeited,  and  the  dis- 
trict attorney  of  the  county  in  which  it-  was  taken,  brings  an 

492 


c  14 1. 1,  a.  3  OP  THE  PEOPLE.  §  §  ,1967-68 

action  to  recover  the  penalty  thereof,  it  is  not  necessary,  in  such 
an  action,  to  allege  or  prove  any  damages,  by  reason  of  the 
breach  of  the  condition;  but  where  the  people  are  entitled  to 
judgment  therein,  they  must  have  judgment  absolute,  for  the 
penalty  of  the  recognizance. 

2  R.  S.  431,  |  20.  am'd.  ft*  f  286,  ante,  and  L.  1878,  ch.  379.  Am'd 
by  L  1909,  cb.  65.  Also  partly  repealed  by  L.  1909,  ch.  10.  See  Consolidated 
Uw?,  tit.  County  Law,  f  201.  See  note  00*  of  notes  of  Board  of  Statutory 
CooMlidatlon  at  end  of  code. 

M  1967-1068.  [Repealed  by  L.  1909,  ch.  16.  See  Consolidated 
Laws,  tit.  County  Law,  §  201.] 
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ARTICLE  FOURTH. 

Certain  actions,  founded  upon  the  spoliation,  or  other  misappro- 
priation of  public  property. 

Sec.  1069.  Action  in  court  of  the  State  for  public  funds  illegally  obtained, 
converted,  etc. 

1970.  Stay  of  other  domestic  actions;  parties  thereto  to  be  brought  Id. 

1971.  Actions,   etc.,   in  foreign  courts. 

1972.  Money,  damages,  etc.,  vest  in  people,  on  commencement  of  action. 

1973.  Limitation  of  action. 

1974.  Ultimate  disposition  of  proceeds  of  action  in  court  of  the  State. 

1975.  Id.;  upon  petition  of  corporation,  etc.,  aggrieved. 

1976.  Attorney-general  must  bring  action. 

|  1969.  Action  In  court  of  the  State  for  public  funds 
Illegally  obtained,  converted,  etc. 

Where  any  money,  funds,  credits,  or  other  property,  held  or 
owned  by  the  State,  or  held  or  owned,  officially  or  otherwise,  for 
or  in  behalf  of  a  governmental  or  other-  public  interest,  by  a 
domestic  municipal,  or  other  public  corporation,  or  by  a  board, 
officer,  custodian,  agency,  or  agent  of  the  State,  or  of  a  city, 
county,  town,  village  or  other  division,  subdivision,  department,  or 
portion  of  the  State,  has  heretofore  been,  or  is  hereafter,  without 
right  obtained,  received,  converted,  or  disposed  of,  an  action  to 
recover  the  same,  or  to  recover  damages,  or  other  compensation, 
for  so  obtaining,  receiving,  paying,  converting,  or  disposing  of  the 
same,  or  both,  may  be  maintained  by  the  people  of  the  State,  in 
any  court  of  the  State  having  jurisdiction  thereof,  although  a  right 
of  action  for  the  same  cause  exists  by  law  in  some  other  public 
authority,  and  whether  an  action  therefor,  in  favor  of  the  latter 
is  or  is  not  pending,  when  the  action  in  favor  of  the  people  fc 
commenced. 

L.  1875,  ch.  49,  8  1.     See  55  649,  687  and  789,  ante. 

S  1970.  Stay  of  other  dome* tie  actions])  parties  thereto 
to  be  brona*ht  in* 

Where  an  action  is  commenced  by  the  people,  for  a  cause  speci- 
fied in  the  last  section,  the  court  in  which  it  is  brought  may,  upon 
the  application  of  any  party  thereto,  grant  an  order  staying  pro- 
ceedings in  any  other  action,  brought,  for  the  same  cause,  in  the 
same  or  any  other  court  of  the  State,  by  a  public  authority,  other 
than  the  people;  and,  if  necessary  or  proper,  it  may  vacate  any 
order  or  interlocutory  judgment,  made  or  rendered  in  such  an 
action;  and  it  may,  by  the  same  order,  or  by  a  subsequent  order, 
granted  upon  the  application  of  any  party  to  either  action,  direct 
that  any  party  to  the  action  so  stayed,  be  brought  in,  as  a  party 
to  the  action  commenced  by  the  people. 

Id.,  S  2,  am'd. 

|  1971.  Actions,  etc.,  In  foreign  court*. 

The  people  of  the  State  may  commence  and  maintain,  in  their 
own  name,  or  otherwise,  as  is  allowable,  one  or  more  actions, 
suits,  or  other  judicial  proceedings,  in  any  court,  or  before  any 
tribunal  of  the  United  States,  or  of  any  other  State,  or  of  any 
territory  of  the  United  Stages,  or  of  any  foreign  country,  for  any 
cause  specified  in  the  last  section  but  one. 

Part  of  id.,  I  1. 
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|  1972.  Money  damages,  etc,  vest  In  people,  on  com- 
Btmcenent  of  action. 

Upon  the  commencement  by  the  people  of  the  State,  of  any 
action,  suit,  or  other  judicial  proceeding,  as  prescribed  in  this 
article,  the  entire  cause  of  action,  including  the  title  to  the  money, 
funds,  credits,  or  other  property,  with  respect  to  which  the  suit 
or  action  is  brought,  and  to  the  damages  or  other  compensation, 
recoverable  for  the  obtaining,  receipt,  payment,  conversion,  or 
disposition  thereof,  is  not  previously  so  vested,  is  transferred  to. 
and  becomes  absolutely  vested  in,  the  people  of  the  State. 

L.  1875,  cb.  40,  remainder  of  I  1. 

|  1978.   Limitation   of  action. 

The  people  of  the  State  will  not  sue  for  a  cause  of  action,  speci- 
fied in  this  article,  unless  it  accrued  within  ten  years  before  the 
action  is  commenced. 

Last  sentence  of  id.,- 1  1,  am'd.    See  §5  362,  398,  899,  401  and  403,  ante. 

§  1974.  Ultimate  disposition  of  proceeds  of  action  in 
court  of  the  State. 

Any  court  of  the  State,  in  which  an  action  is  brought  by  the 
people,  as  prescribed  in  this  article,  may,  by  the  final  judgment 
therein,  or  by  a  subsequent  order,  direct  that  any  money,  funds, 
damages,  credits,  or  other  property,  recovered  by,  or  awarded  to, 
the  plaintiff  therein,  which,  if  that  action  had  not  been  brought, 
would  not  have  vested  in  the  people,  be  disposed  of,  as  justice 
requires,  in  such  a  manner  as  to  re-instate  the  lawful  custody 
thereof,  or  to  apply  the  same,  or  the  proceeds  thereof,  to  the 
objects  and  purposes  for  which  they  were  authorized  to  be  raised 
or  procured;  after  paying  into  the  State  treasury,  out  of  the  pro- 
ceeds of  the  recovery,  all  expenses  incurred  by  the  people  in  the 
action. 

Id.    first  part  of  §  S. 

|  1975.  Id. |  npon  petition  of  corporation,  etc.,  asrsrriev'ed. 

Any  corporation,  board,  officer,  custodian,  agency,  or  agent,  may, 
in  behalf  of  any  city,  county,  town,  village,  or  other  division,  sub- 
division, department,  or  portion  of  the  State,  which  was  not  a 
party  to  an  action,  brought  as  prescribed  in  this  article,  and  which 
claims  to  be  entitled  to  the  custody  or  disposition  of.  any  of  the 
money,  funds,  damages,  credits,  or  other  property,  recovered  by, 
or  awarded  to  the  plaintiff,  by  the  final  judgment  in  the  action,  or 
any  of  the  proceeds  thereof,  and  not  disposed  of  as  prescribed  in 
the  last  section,  present,  at  any  time  after  the  actual  collection 
of  the  money,  and  its  payment  into  the  State  treasury,  or  the 
actual  receipt  of  the  property  by  the  people,  to  the  supreme  court, 
at  a  special  term  thereof  hold  in  the  county  of  Albany,  a  verified 
petition,  setting  forth  the  facts,  and  praying  for  the  relief  to  which 
he  or  it  is  entitled.    Notice  of  the  application  and  a  copy  of  the 

Eetition  must  be  served  upon  the  attorney -general.  Uoon  the 
earing  the  court  may  make  puch  a  final  order,  as  justice  requires, 
for  the  disposition  of  the  money  o»  other  property,  as  prescribed  in 
the  last  section. 


§  197«  ACTIONS  IN  BEHALF  c.  1«,  t.  1,  a.  4 

§  197C  Atto*n*r-ffeneral  must  brine  metl+m* 

The  attorney-general  must  commence  an  action,  suit,  or  other 
judicial  proceeding,  as  prescribed  in  this  article,  whenever  ht 
deems  it  for  the  interests  of  the  people  of  the  State  so  to  dc; 
or  whenever  he  is  so  directed,  in  writing,  by  the  governor. 

L.  1875,  ch.  40,  |  4.     See  |  789.  ante. 
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ARTICLES  FIFTH. 

Action  to  recover  property  escheated,  or  forfeited  for  treason. 

8m.  1977.  Attorney-general  to  bring  ejectment  for   real  property,   escheattd 
or  forfeited. 
1878.  Notice  to  be   published  before  trial  or  judgment. 
1979.  When  unknown  claimants  may  be  made  defendants. 

1960.  Effect  of  judgment  against  unknown  claimants. 

1961.  Attorney-general    to    report    recoveries    to    commissioners    of    land 

office. 
1982.  Action  to  recover  personal  property  forfeited  for  treason. 

5  1077.  Attorn ey-areneral  to  bring:  ejectment  for  real 
property,  escheated  or  forfeited. 

Whenever  the  attorney-general  has  good  reason  to  believe,  that 
the  title  to,  or  right  of  possession  of,  any  real  property,  has  vested 
in  the  people  of  the  State,  by  escheat,  or  by  conviction  or  outlawry 
for  treason,  he  must  commence  an  action  of  ejectment,  to  recover 
the  property. 

1  R.   S.   282.   §   1   (1   Edm.  254). 

f  1978.  Notice  to  be  published  before  trial  or  judgment. 

The  attorney-general  must  cause  a  notice,  specifying  the  names 
of  the  parties,  and  the  object  of  the  action,  and  containing  a 
brief  description  of  the  property  affected  thereby,  to  be  published 
in  the  newspaper  printed  at  Albany,  in  which  legal  notices  are 
required  to  be  published,  in  a  newspaper  published  in  the  city  of 
New- York,  and  in  a  newspaper  published  in  each  county  in  which 
any  part  of  the  property  is  situated,  at  least  once  in  each  week, 
for  twelve  successive  weeks,  before  an  issue  of  fact,  joined  in  the 
action,  is  brought  to  trial;  or  where  judgment  is  rendered  therein 
in  favor  of  the  plaintiff,  otherwise  than  upon  the  trial  of  an  issue 
of  fact,  before  final  judgment  is  rendered. 

Id.,  H  2  and  3  (1  Edm.  254). 

i  1970.  When  unknown  claimants  may  be  made  defend- 
ants. 

If  the  property  is  not  occupied,  and  no  person  is  known  to  the 
attornev-general  as  claiming  title  thereto,  the  defendant  or  de- 
fendants may  be  designated  as  "  unknown  claimants."  without 
any  other  description.  In  all  other  respects,  section  451  of  this 
net  applies  to  an  action,  in  which  the  defendant  or  defendants  are 
thus  designated. 

Part  of  id.,  {  1. 

|  1980.  Effect  of  Judgment  agratnst  unknown  claimants. 

Where,  in  an  action  of  ejectment,  to  recover  property  alleged  to 
be  escheated,  brought  as  prescribed  in  the  last  section,  final  judg- 
ment in  favor  of  the  people  is  rendered  against  unknown  claim- 
ants, and  the  real  property  recovered  thereby  is  afterwards  sold 
and  conveyed,  under  the  direction  of  the  commissioners  of  the  land 
office,  the  judgment  is  conclusive  upon  the  title  of  that  property, 
as  against  all  persons,  except  those  who  commence  an  action  of 
ejectment  for  the  recovery  thereof,  or  of  a  part  thereof,  within 
five  years  after  the  final  judgment  was  rendered  in  the  action  ia 
favor  of  the  people,  and  the  judgment-roll  was  filed  thereupon. 
Bat  section  375  of  this  act  applies  to  such  an  action. 

W..  I  4. 
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S  1981.  Attornev-jreneral  to  report  recoveries  to  com- 
miMlonen  of  land  office. 

The  attorney-general  must,  from  time  to  time,  make  a  report  to 
the  commissioners  of  the  land  office,  of  all  the  real  property  re- 
covered by  the  people,  in  any  action  brought  pursuant  to  thi* 
article. 

1  R.  8.  282,  f  0. 

|  1982.  Action  to  recover  personal  property  forfeited 
for  treason. 

Where  personal  property  is  forfeited  to  the  people,  upon  a  con- 
viction of  outlawry  for  treason,  the  attorney-general  must  bring, 
and  may  maintain,  an  action  to  recover  the  same,  or  the  value 
thereof,  or  such  other  action,  founded  upon  the  forfeiture,  as 
might  be  maintained  by  a  private  person,  who  had  acquired  title  to 
the  property. 

t  B.  ••  284,  9  2  (1  Edm.  256). 
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ARTICLE  SIXTH. 

MisceOaneous  provisions,  relating  to  action*,  tie.,  in  behalf  of  the 

people. 

See.  1968.  Scire  facias,  quo  warranto,  etc.,  abolished. 

1964.  Actions  to  be  brought  in  the  name  of  the  people. 
1986.  Judgment  for  costs  may  be  taken  against  the  people. 

1966.  Relator;   when   to   be   joined   as     plaintiff;     compensation  Of     at- 

torney-general. .  m  M        ._ 

1967.  Costs;  how  collected  against  corporation  and  usurpers  of  franchise. 
i486.  Joinder  of  causes  of  action  against  same  person. 

'989.  Consolidation  of  actions  against  several  defendants. 
990.  When    people,    municipal   corporation,    etc.,    not    required   to   give 
security. 

t  1D8&  Scire  facias,  quo  warranto,   etc.,  abolished. 

The  writ  of  scire  facias,  the  writ  of  quo  warranto,  and  proceed- 
ings by  information  in  the  nature  of  quo  warranto,  have  been 
abolished.  The  relief  formerly  obtained  by  means  of  either  of 
those  writs,  may  be  obtained  by  action,  where  an  appropriate  ac- 
tion therefor  is  prescribed  in  this  act. 

Co.  Proc..  S  428. 

|  1884.  Actions  to  be  bronsrht  in  the  name  of  the  people. 

An  action,  brought  cs  prescribed  in  this  title,  except  an  action 
to  recover  u  penalty  or  forfeiture,  expressly  given  by  law  to  a 
particular  officer,  must  be  brought  in  the  name  of  the  people  of 
the  State;  and  the  proceedings  therein  are  the  same,  as  m  an 
action  by  a  private  person,  except  as  otherwise  specially  prescribed 
in  this  title. 

2  R.  S.  552,  I  18  (2  Bdm.  573).    See  Co.  Proc.,  5  432. 

|  1086.  Judgment  for  costs  may  be  taken  affainst  the 
people. 

Where  judgment  is  rendered  or  a  final  order  is  made,  against  the 
■peoole,  in  a  civil  action  brought,  or  special  proceeding- instituted, 
in  tnc;r  name,  by  a  public  officer,  pursuant  to  a  provision  of  law,  it 
must  be  to  the  same  effect,  and  in  the  same  form,  as  against  a 
private  individual,  who  brings  a  like  action,  or  institutes  a  like 
'P'Jcial  proceeding,  except  as  otherwise  specially  prescribed  by 
law.    But  an  execution  shall  not  be  issued  against  the  people. 

Id.,  §  13,  am'd;  Oo.  Proc,  g  319. 

{  1086.  Relator)  when  to  be  Joined  as  plaintiff)  compen- 
mtion  of    *ttorney-B*eneral. 

Where  an  action  is  brought  by  the  attorney-general,  as  pre- 
scribed in  this  title,  on  the  relation  or  information  of  a  person, 
having  an  interest  in  the  question,  the  complaint  must  allege,  and 
the  title  of  the  action  must  show,  that  the  action  is  brought  upon 
the  relation  of  that  person.  In  such  a  case,  the  attorney-general 
roust,  ns  a  condition  of  bringing  the  action,  require  the  relator  to 
give  satisfactory  security  to  indemnify  the  people,  against  the 
costs  and  expenses  thereof.  Where  security  is  so  given,  the 
attorney-general  is  entitled  to  compensation  for  his  services,  to  be 
paid  by  the  relator,  in  like  manner  as  the  attorney  and  counsel  for 
a  private  person. 

Co.  Proc.,  |  434.     See  Sf  1808,  324B. 
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|  1987.  Costs |  how  collected  asjrainst  corporation  ana 
usurpers  of  franchise. 

Where  final  judgment  in  an  action,  brought  as  prescribed  in 
i  his  title,  is  rendered  against  a  corporation,  or  person  claiming 
10  be  a  corporation,  the  court  may  direct  the  costs  to  be  collected 
by  execution  against  any  of  the  persons  claiming  to  be  a  cor- 
poration; or  by  warrant  of  attachment  or  other  process,  against 
the  person  of  any  director  or  other  officer  of  the  corporation* 

§  1988.  Joinder  of  causes  of  action  aa-ainst  same  person. 

Where  two  or  more  causes  of  action  exist,  in  favor  of  the 
people,  against  the  same  person,  for  money  due  upon,  or  damages 
for  the  non-performance  of,  one  or  more  contracts  of  the  same 
nature,  the  attorney-general  must  join  all  those  causes  in  one 
action. 

S  1989.  Consolidation  of  actions  aflrainst  several  defend* 
ants. 

Where  two  or  more  actions  brought  in  behalf  of  the'  people, 
upon  the  same  mortgage  or  other  contract,  are  pending  against 
separate  defendants,  claiming  or  defending  under  the  same  title, 
(he  attorney-general  must,  upon  the  request  of  the  defendants, 
cause  them  to  be  consolidated  into  one  action;  and  only  one  bill 
of  costs  can  be  taxed  against  the  defendants. 

S  1990.  [Am'd,  1894.]  When  people,  municipal  corpora* 
tlon,  etc.,  not  required  to  grive  security. 

Each  provision  of  this  act,  requiring  a  party  to  give  security, 
for  the  purpose  of  procuring  an  order  of  arrest,  an  injunction 
order,  or  a  warrant  of  attachment,  or  as  a  condition  of  obtaining 
any  other  relief,  or  taking  any  proceeding:  or  allowing  the  court, 
or  a  judge,  to  require  such  security  to  be  given,  is  to  be  con- 
strued as  excluding  an  action  brought  by  the  people  of  thrt  state, 
or  by  a  domestic  municipal  corporation;  or  by  a  public  officer,  in 
behalf  of  the  people,  or  of  such  a  corporation;  except  where  the 
security,  to  be  given  in  such  an  action,  fo  specially  regulated  ev 
the  provision  in  question;  but  in  any  action  in  which  a  domestic 
municipal  corporation,  or  a  public  officer  in  behalf  of  such  cor* 
poration,  shall  be,  by  the  foregoing  provisions  of  this  section, 
excused  from  giving  security  on  procuring  an  order  o?  arrest, 
an  order  of  injunction  or  a  warrant  of  attachment,  such  corpora 
tion  shall  be  liable  for  all  damages  that  may  be  so  sustained 
by  the  opposite  party  by  reason  of  such  order  of  arrest,  attach- 
ment or  injunction  in  the  same  case  and  to  the  same  extent  ns 
sureties  to  an  undertaking  would  have  been,  if  such  an  under* 
taking  had  been  given. 

L,  1804,  ch.  90. 
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TITLE  IX 
Special  proceedings  instituted  by  State  writ, 

Article  1.  ProTisions  applicable  to  two  or  more  State  writs. 

The  writ  of  habeas  corpus    to  brin     up  a  person  to  testify. 

3.  The  writ  of  habeas  corpus,  aud  the  writ  of  certiorari,  to  inquire 

Into  the  cause  of  detention. 

4.  The  writ  of  mandamus. 
6.  The  writ  of  prohibition. 

6.  The  writ  of  assessment  of  damages.  .  m    , 

7.  The  writ  of  certiorari,  to  rev!  w  the  determination  of  an  lnfenot 

tribunal. 

article:  first. 

Provisions  applicable  to  two  or  more  State  writs. 

Bee.  1991.  State  writs  enumerated. 
1U92.  To  be  under  seal  of  court. 
It*)     State  writ  at  the  instance  of  the  people. 
1694.  Relator,  when  joined  with  people;  parties,  how  styled. 
1006.  Parties  may  appear  by  attorney. 
1006.  Allowance  to  be  indorsed  and  signed. 
7107.  Final  order;  certain  proceedings  same  as  in  actions. 
1908*.  When  writ  returnable. 

200ol  Habeas  corpus,  bow  serred;  fees  and  undertaking,  when  required. 

2001.  Fees  to  persons  not  officers. 

2002.  Last  two  sections  qualified. 

2008.  Mode  of  serving  writ,   when  person  conceals  himself,  etc. 
2004.  Person  serred  to  obey  habeas  corpus. 
2006.   Id.;  as  to  certiorari. 

2006.  Time  of  returning  ha  eas  corpus. 

2007.  Punishment  for  non-paymei '   of  costs. 

I  1091.  State  writ*  enumerated. 

The  writ  of  habeas  corpus  to  bring  up  a  person  to  testify,  or 
to  answer;  the  writ  of  habea~  corpus,  and  the  writ  of  certiorari, 
to  inquire  into  the  cause  of  detention;  the  writ  of  mandamus; 
the  writ  oi"  prohibition;  the  wri .  of  assessment  of  damages,  which 
ia  substituted  for  the  writ  heretofore  known  as  the  writ  of  ad 
quod  damnum;  and  the  writ  o"  certiorari  to  review  the  deter- 
mination of  an  inferior  tribunal,  which  may  be  called  the  writ  of 
review,  shall  hereafter  be  styled,  collectively,  State  writs. 

1  1902).  To  be  under  weal  of  court. 

A  State  writ  must  be  issued  under  the  seal  of  the  court  by 
which  it  is  awarded.  Where  it  is  allowed  by  a  judge  out  of 
court,  and  is  returnable  before  a  court  of  record,  it  must  be 
iasued  under  the  seal  of  the  court  before  which  it  is  returnable. 
Where  it  is  returnable  before  a  judge  out  of  court,  or  before 
a  body  or  tribunal,  other  than  a  court  of  record,  it  must  be  issued 
under  the  seal  of  the  supreme  court.  Where  the  seal  of  the  su- 
preme court  is  to  be  used,  as  prescribed  in  this  section,  it  may 
be  tbe  seal  of  the  county  wherein  the  writ  is  awarded,  or  wherein 
It  is  returnable. 

2  B.  8.  574,  I  74  (2  Edm.  504),  am'd. 

I  1993.  State  -writ  at  tbe  instance  of  tbe  people. 

Where  a  State  writ  is  required,  in  an  action  or  speciol  proceed- 
ing, civil  or  criminnl,  to  which  the  people  nre  a  party,  or  In 
which  they  are  interested,  it  may  be  awarded  upon  the  applica- 

001 


§g  1994-99  STATE  WRITS  GENERALLY.        c.  16,  t.  2,  a.  1 

tion  of  the  attorney-general,  or  of  the  district-attorney  haying 
charge  of  the  action  or  special  proceeding;  and  the  indorsement 
of  the  allowance  thereof  must  state,  that  it  was  issued  on  such 
an  application. 

2  It.  S.  574,  i  77. 

§  1994.  Relator,  when  Joined  with  people)  parties,  now 
styled. 

A  State  writ  must  be  issued  in  behalf  of  the  people  of  the 
State;  but  where  it  is  awarded  upon  the  application  cf  a  private 
person,  it  must  show  that  it  was  issued  upon  the  relation  of 
that  person.  The  officer  or  other  person,  against  whom  the  writ 
is  issued,  shall  be  styled  the  defendant  therein. 

S  1096.  Parties  may  appear  by  attorneys. 

The  parties  to  a  special  proceeding,  instituted  by  State  writ, 
may  appear  by  attorney,  with  like  effect  as  in  an  action  brought 
in  the  supreme  court;  but  a  return  to  such  a  writ  must  be  made 
under  the  hand  of  the  defendant,  except  in  a  case  where  it  Is 
otherwise  specially  prescribed  by  law,  or  where  the  court  or 
judge,  for  good  cause  shown  by  affidavit,  otherwise  directs. 
Where  the  attorney-general  or  the  district-attorney  does  not 
appear  for  the  people,  the  attorney  for  the  relator  is  deemed 
also  the  attorney  for  the  people. 

$  1096.  Allowance  to  be  Indorsed  and  sla*ned. 

The  presiding  judge  of  a  court,  by  which  a  State  writ  is 
awarded,  or  the  judge  who  allows  such  a  writ  out  of  court,  as 
the  case  may  be,  must  sign  an  allowance  thereof  indorsed 
thereupon,  stating  the  date  of  the  allowance. 

2  R.  S.  574,  5  76,  am'd. 

S  1997.  Final  orderp  certain  proceeding;*  same  aa  In 
actions. 

The  final  determination  of  the  rights  of  the  parties  to  a  special 
proceeding  instituted  by  State  writ,  is  styled  a  final  order.  The 
provisions  of  this  act.  relating  to  amendments,  motions,  and 
Intermediate  orders,  in  an  action,  are  applicable  to  similar  acts 
in  such  a  special  proceeding:  except  where  special  proYiaion 
is  otherwise  made  therein,  or  where  the  proceed!"  is  repugnant 
to  the  object  of  the  State  writ,  or  the  mode  of  procedure  there- 
under 

f  1998.   When  writ  returnable. 

Except  where  special  provision  is  otherwise  made  in  this  act, 
a  Stnte  writ  mny  be  made  returnable  forthwith,  or  on  a  future 
day  certain,  as  the  case  requires. 

2  R.  S.  574.  §  78  (2  Edra.  508). 

I    1999.   How   served. 

Except  where  special  provision  is  otherwise  made  in  this  act, 
a  State  writ  must  be  personally  served,  in  like  manner  as  a 
summons,  issued  out  of  the  supreme  court;  and  each  provision 
of  this  act,  relating  to  the  personal  service  of  such  a  summons 
unon  a  defendant,  applies  to  the  service  of  a  State  writ. 
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|  2000.  [Am'd,  IttlO.l  Habeas  corpus,  how  served}  fees 
and  undertaking:,  when  required. 

A  writ  of  habeas  corpus  can  be  served  by  any  person  of 
the  age  of  twenty-one  years  and  upwards.  Where  the  prisoner 
is  in  custody  of  a  sheriff,  coroner,  constable,  or  marshal,  the 
service  is  not  complete,  unless  the  person  serving  the  writ 
tenders  to  the  officer,  the  fees  allowed  by  law  for  bringing  up 
the  prisoner,  and  delivers  to  him  an  undertaking,  with  at  least 
one  surety,  in  a  sum  specified  therein,  to  the  effect,  that  the 
surety  will  pay  the  charges  of  carrying  back  the  prisoner,  if 
he  shall  be  remanded;  and  that  the  prisoner  will  not  escape  by  the 
way,  either  in  going  to,  remaining  at,  or  returning  from  the 
place  to  which  he  is  to  be  taken.  The  sum  so  specified  must  be. 
nt  least,  twice  the  sum  for  which  the  prisoner  is  detained,  if 
he  is  detained  for  a  specific  sum  of  money;  if  not,  it  must  be 
one  thousand  dollars. 

2  R.  s.  574,  |  78.  am'd.  Am'd,  L.  1910,  eh.  120.  In  effect  Sept.  1*  1910. 
**  8  8007,  iulHl.  10,  poet. 

|  9001.  Fees  to  persons  mot  offletri. 

A  court  or  a  judge,  allowing  a  writ  of  habeas  corpus,  directed 
to  any  person  other  than  a  sheriff,  coroner,  constable,  or  marshal, 
may,  in  its  or  his  discretion,  require  the  applicant,  in  order  to 
render  the  service  thereof  complete,  to  pay  the  charges  of  bring- 
ing up  the  prisoner.  In  that  case,  the  amount  of  the  charges, 
not  to  exceed  the  fees  allowed  by  law  to  a  sheriff  for  a  similar 
service,  must  be  specified  in  the  certificate  allowing  the  writ. 

Id.,  |  84.    See  9  8007,  subd.  16,  post. 

|  2002.  Last  tiro  sections  qualified. 

The  last  two  sections  are  not  applicable  to  a  case,  where  the 
writ  is  allowed  upon  the  application  of  the  attorney-general  or 
a  district-attorney. 

Id.,  |  70,  am'd. 

S  2008.  Mode  of  serving*  vrrlt,  when  person  conceals  him- 
self, etc. 

A  writ  of  habeas  corpus  or  of  certiorari,  issued  as  prescribed 
in  article  second  or  article  third  of  this  title,  may  be  served  by 
delivering  it  to  the  person  to  whom  it  is  directed.  If  he  cannot 
be  found,  with  due  diligence,  it  may  be  served  by  leaving  it  at 
the  jail  or  other  place  in  which  the  prisoner  is  confined,  with  any 
under  officer,  or  other  person  of  proper  age,  having  charge,  for 
the  time,  of  the  prisoner,  and  paying  or  tondering  to  him  the  fees 
or  charges  for  bringing  up  the  prisoner.  If  the  person,  upon  whom 
the  writ  ought  to  be  served,  keens  himself  concealed,  or  refuses 
admittance  to  the  person  attempting  to  serve  it,  it  may  be  served 
by  affixing  it  in  a  conspicuous  place,  on  the  outside,  either  of 
his  dwelling-house,  or  of  the  place  where  the  prisoner  is  confined. 
In  that  case,  the  service  is  complete,  without  tendering  the  fees 
or  charges  for  bringing  up  the  prisoner. 

Id..  i|  80  and  81,  am'd. 

|  2004.  Person  served  to  obey  Habeas  corpus. 

A  sheriff,  coroner,  constable,  or  marshal,  upon  whom  complete 

service  of  a  writ  of  habeas  corpus  is  made,  as  prescribed  in  this 

article,  must  obey  and  make  refit  m  to  the  writ.  according-  to  the 

exigency  thereof,  whether  it  is  directed  to  him  or  not.    Any  other 
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person,  upon  whom  such  a  writ  is  served,  having  the  custody 
of  the  individual  for  whose  benefit  it  was  issued,  must  obey  and 
execute  it,  according  to  the  command  thereof,  without  requiring 
any  bond,  or  the  payment  of  any  charges,  except  such  as  are 
specified  in  the  certificate  allowing  the  writ. 

2  B.  8.  574,  S  62. 

I  9005.  Id.  |  as  to  certiorari. 

A  person,  upon  whom  a  writ  of  certiorari,  issued  as  prescribed 
in  this  title,  is  served,  must,  in  like  manner,  upon  payment  or 
tender  of  tne  fees  allowed  by  law  for  making  a  return  to  the 
writ,  and  for  copying  the  warrant,  or  other  process  or  proceeding, 
to  be  annexed  thereto,  obey  and  return  the  writ, v according  to 
the  exigency  thereof. 

id.,  S  83. 

$  9606.  Time  of  returning;  habeas  corpus. 

Where  a  writ  of  habeas  corpus  is  returnable  on  a  day  certain, 
the  return  must  be  made  at  the  time  and  place  specified  therein. 
Where  such  a  writ  is  returnable  forthwith,  at  a  place  within 
twenty  miles  of  the  place  of  service,  the  return  must  be  made, 
and  the  prisoner  must  be  produced,  within  twenty-four  hours 
after  service;  and  the  like  time  must  be  allowed,  for  each 
additional  twenty  miles. 

Id.,  |  86. 

|  2007.  Punishment  for  non-payment  of  oosta* 

For  non-payment,  upon  demand,  of  the  costs  awarded  by  a 
final  order,  made  in  a  special  proceeding  instituted  by  State 
writ,  except  where  a  peremptory  writ  of  mandamus  is  awarded, 
after  the  issuing  of  an  alternative  mandamus,  the  person  required 
to  pay  the  same  may  be  punished  for  a  contempt  of  the  court 
awarding  them,  or  of  which  the  judge  awarding  them  is  a  mem- 
ber, as  If  the  final  order  was  a  final  judgment  of  the  court 
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ARTICLE   SECOND. 

The  writ  of  habeas  corpus,  to  bring  up  a  person  to  testify. 

Sec.  2006.  Habeas  corpus  to  testify;  when  allowed  by  court  or  judge. 

2u09.  Id.;  when  allowed  by  Judge. 

2010.  la.;   Id  suit  before  justice  of  the  peace,  etc. 

2ull.  The  last  three  sections  qualified. 

2012.  Application;  how  made. 

2013.  Certain  prisoners  to  be  remanded. 
2U14.  Officer  to  obey   and  return   writ. 

|  20O8.  Habeas  corpus  to  testify;  when  allowed  by  court 
or  jadare. 

A  court  of  record,  other  than  a  justices'  court  of  a  city,  or  a 
judge  of  such  a  court,  or  a  justice  of  the  supreme  court,  has 
power,  upon  the  application  of  a  party  to  an  action  or  special 
proceeding,  civil  or  criminal,  pending  therein,  to  issue  a  writ  of 
habeas  corpus,  for  the  purpose  of  bringing  before  the  court,  n 
prisoner,  detained  in  a  jail  or  prison  within  the  State,  to  testify 
as  a  witness  in  the  action  or  special  proceeding,  in  behalf  of  the 
applicant. 

2  R.  S.  550,  I  1  (2  Edm.  580),  am'd.      See  I  2011,  post. 

§  2008.  [Am'd,  1896.]     Id.;  when  allowed  by  Jndsre. 

Such  a  writ  may  also  *be  issued  by  a  justice  of  the  supreme 
court,  upon  the  application  of  a  party  to  a  special  proceeding, 
civil  or  criminal,  pending  before  any  officer  or  body,  authorized 
to  examine  a  witness  therein.  In  a  case  specified  in  this  section, 
the  writ  may  alBO  be  issued  by  a  county  judge  or  a  special  county 
judge,  residing  within  the  county  where  the  officer  resides,  be- 
fore whom,  or  tLe  court  or  other  body  sits,  in  or  before  which, 
the  special  proceeding  is  pending. 

Id.,  |  3;  L.  1885,  ch.  946. 

f  2010.  [Am'd,  1895.]  M-l  In  salt  before  Justice  of  tbe 
neace,  etc* 

Such  a  writ  may  also  be  issued  by  a  justice  of  the  supreme  court, 
upon  the  application  of  a  party  to  an  action,  pending  before  a 
justice  of  the  peace,  or  in  a  justices'  court  of  a  city,  or  a  district 
court  of  the  city  of  New- York,  to  bring  before  the  justice  or  court, 
to  be  examined  as  a  witness,  a  prisoner  confined  in  the  jail  of  the 
county  where  the  action  is  to  be  tried,  or  an  adjoining  county. 
In  a  case  specified  in  this  section,  the  writ  may  also  be  issued  by 
a  county  judge,  or  a  special  county  judge,  residing  within  the 
county  where  the  justice  resides,  or  the  court  is  located,  or  the 
prisoner  is  confined,  as  the  case  may  be. 

Id.,  f  4,  am'd;  L.  1895,  ch.  946. 

f  2011.   [Am'd,  1895,  1914,  1915.]      The  last  three  sections 
qmallfled. 

Such  a  writ  may  be  issued  by  the  appellate  division  of  the  su- 
preme court  in  any  department,  or  by  the  presiding  justice 
thereof,  upon  such  terms  and  conditions,  and  under  such  regula- 
tion* a*  such  appellate  division  or  presiding  justice  prescribes,  to 
bring  up  a  prisoner  sentenced  to  death,  upon  the  application  of  or 
upon  notice  to  the  district  attorney  of  the  county  in  which  the 
attendance  of  the  prisoner  is  desired  and  upon  proof  that  such 
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prisoner  is  a  necessary  and  material  witness  in  a  criminal  action 
then  pending  and  that  the  interests  of  public  justice  require  hi? 
attendance. 

A  writ  shall  not  be  issued,  by  virtue  of  either  of  the  last  three 
sections,  or  in  any  way  except  as  in  this  section  provided  for.  to 
bring  up  a  prisoner  sentenced  to  death.  Nor  shall  it  be  issued  to 
bring  up  a  prisoner  confined  under  any  other  sentence  for  a 
felony;  except  by  and  in  the  discretion  of  a  justice  of  the  supreme 
court  upon  such  notice  to  the  district  attorney  of  the  county 
wherein  the  prisoner  was  convicted,  and  upon  such  terms  and 
conditions,  and  under  such  regulations,  as  the  judge  prescribes. 

Substituted  for  2  R.  S.  559,  part  of  g  1.  Am'd  by  L.  1895,  ch.  946; 
L.  1914,  cb.  133;  L.  1915,  cb.  354,  in  effect  Apr.  23,   1915. 

|  0013.   Application)   how  mad*. 

An  application  for  a  writ,  made  as  prescribed  in  either  of  the 
foregoing  sections  of  this  article,  must  be  verified  by  affidavit, 
and  must  state: 

1.  The  title  and  nature  of  the  action  or  special  proceeding,  in 
regard  to  which  the  testimony  of  the  prisoner  is  desired;  and  the 
court,  or  body  in  or  before  which,  or  the  officer  before  whom,  it  is 
pending. 

2.  That  the  testimony  of  the  prisoner  is  material  and  neces- 
sary to  the  applicant,  on  the  trial  of  the  action,  or  the  hearing  of 
the  special  proceeding,  as  he  is  advised  by  counsel  and  verily 
believes. 

3.  The  place  of  confinement  of  the  prisoner. 

4.  Whether  the  prisoner  is  or  is  not  confined  under  a  sentence 
for  a  felony. 

But  where  the  attorney-general  or  district-attorney  makes  the 
application,  he  need  not  swear  to  the  advice  of  counsel. 
Id.,  §2. 

|  2013.  Certain  prisoners  to  be  remanded. 

The  return  to  a  writ,  issued  as  prescribed  in  this  article,  must 
state  for  what  cause  the  prisoner  is  held;  and  if  it  appears  there- 
from, that  he  is  held  by  virtue  of  a  mandate  in  a  civil  action  or 
special  proceeding,  or  by  virtue  of  a  commitment  upon  a  criminal 
charge,  he  must,  after  having  testified,  be  remanded,  and  again 
committed  to  the  prison,  from  which  he  was  taken. 
Substituted  f«r  id.,  15. 

f  2014.  OAcer  to  obey  and  return  writ. 

Any  officer  to  whom  a  writ,  issued  as  prescribed  in  this  article, 
is  delivered,  must  obey  the  same,  according  to  the  exigency 
thereof,  and  make  a  return  thereto  accordingly.  If  he  refuses  or 
neglects  so  to  do.  he  forfeits  to  the  people,  if  the  writ  was  issued 
upon  the  application  of  the  attorney-general  or  a  district-attorney, 
or,  in  any  other  case,  to  the  party  on  whose  application  the  writ 
was  issued,  the  sum  of  five  hundred  dollars.  But  where  the 
prisoner  is  confined  under  a  sentence  to  death,  a  return  to  that 
effect  is  a  sufficient  obedience  to  the  writ,  without  producing  him. 
id.,  I »,  am'd. 
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ARTICLE  THIRD. 

The  writ  of  habeai   corpus,  and  the  writ  of  certiorari,  to  inquire 
into  the  cause  of  detention. 
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I  201S.  Who    entitled    to    pro 

eon-pun    mm     liigr    on    Son  day. 

A  person  imprisoned  or  restrained  in  his  liberty,  within  the 
State,  for  any  cause,  or  upon  any  pretence,  is  entitled,  except  in 
one  of  the  cases  specified  in  the  next  section,  to  a  writ  of  hnlieaa 
corpus,  or  a  writ  of  rertinrnri,  us  prescribed  in  ibis  nrlicle,  for  the 
purposeof  inquiring  into  the  cause  nf  the  imprisonment  nrrestrnint, 
■nd.  in  n  case  prescribed  by  law,  of  delivering  him  therefrom.  A 
writ  of  habeas  corpus  may  be  issued  and  served  under  this  section, 
007 
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on  the  first  day  of  the  week,  commonly  called  Sunday;  but  it  can- 
uot  be  made  returnable  on  that  day. 
2  B.  8.  M8,  i  21  (2  Bdm.  683),  im'd. 

f  2010.  When  neither  writ  shall  be  allowed. 

A  person  is  not  entitled  to  either  of  the  writs  specified  in  the 
last  section,  in  either  of  the  following  cases: 

1.  Where  he  has  been  committed,  or  is  detained,  by  virtue  of  a 
mandate,  issued  by  a  court  or  a  judge  of  the  United  States,  in  a 
case  where  such  courts  or  judges  have  exclusive  jurisdiction  under 
the  In w»  of  the  United  States,  or  have  acquired  exclusive  jurisdic- 
tion by  the  comme ncemont  of  legal  proceedings  in  such  a  court. 

2.  Where  he  has  been  committed,  or  is  detained,  by  virtue  of 
the  final  judgment  or  decree,  of  a  competent  tribunal  of  civil  or 
criminal  jurisdiction;  or  the  final  order  of  such  a  tribunal,  made  in 
a  special  proceeding,  instituted  for  any  cause,  except  to  punish 
him  for  a  contempt;  or  by  virtue  of  an  execution  or  other  process, 
issued  upon  such  a  judgment,  decree,  or  final  order. 

Id.,  |  22,  am'd. 

I  2017.  [Am'd,  1895.]  How  and  to  whom  application  for 
habeas  corpim  or  certiorari  made. 

Application  for  the  writ  must  be  made,  by  a  written  petition, 
signed,  either  by  the  person  for  whose  relief  it  is  intended,  or  by 
some  person  in  his  behalf,  to  either  of  the  following  courts  or 
officers: 

1.  The  supreme  court,  at  a  special  term  or  the  appellate  divi- 
sion thereof,  where  the  prisoner  is  detained  within  the  judicial 
district  within  which  the  term  is  held. 

2.  A  justice  of  the  supreme  court,  in  any  part  of  the  State. 

3.  An  officer  authorized  to  perform  the  duties  of  a  justice  of  the 
supreme  court  at  chambers,  t>eing  or  residing  within  the  county, 
where  the  prisoner  is  detained;  or,  if  there  is  no  such  officer  within 
that  city  or  county,  capable  of  acting,  or,  if  all  those  who  are 
capable  of  acting  and  authorized  to  grant  the  writ,  are  absent,  or 
have  refused  to  grant  it,  then  to  an  officer,  authorized  to  perform 
those  duties,  residing  in  an  adjoining  county. 

Id.,  f  28,  am'd;  L.  1895,  ch.  046. 

|  2018.  Application  In  another  county*  proof  required. 

Where  application  for  either  writ  is  made  as  prescribed  in  sub- 
division third  of  the  last  section,  without  the  county  where  the 
prisoner  is  detained,  the  officer  must  require  proof,  by  the  oath 
of  the  person  applying,  or  by  other  sufficient  evidence,  of  the  facts 
which  authorize  him  to  act  as  therein  prescribed;  and  if  a  judge 
in  that  county,  authorized  to  grant  the  writ,  is  said  to  be  incapable 
of  acting,  the  cause  of  the  incapacity  must  be  specially  set  forth. 
If  such  proof  is  not  produced,  the  application  must  be  denied. 

Id.,  |  24,  am'd. 

|  9019.  Content*  of  petition. 

The  petition  must  be  verified  by  the  oath  of  the  petitioner,  to 
the  effect  that  he  believes  it  to  be  true;  and  must  state,  in  sub- 
stance: 

1.  That  the  person  in  whose  behalf  the  writ  is  applied  for.  is 
imprisoned*  or  restrained  in  his  liberty;  the  place  where,  unlee* 

508 


c  16,  t.  2,  a.  8  HABEAS  C0RPU8,  ETC.  §8  3000-31 

it  is  unknown,  and  the  officer  or  person  by  whom,  he  is  so  im< 
prisoned  or  restrained,  naming  both  parties,  if  their  names  are 
known,  and  describing  either  party,  whose  name  is  unknown. 

2.  That  he  has  not  been  committed,  and  is  not  detained  by 
virtue  of  any  judgment,  decree,  final  order  or  process,  specified 
in  section  2016  of  this  act. 

3.  The  cause  or  pretence  of  the  imprisonment  or  restraint,  ac- 
cording to  the  best  knowledge  and  belief  of  the  petitioner. 

4.  If  the  imprisonment  or  restraint  is  by  virtue  of  a  mandate,  a 
copy  thereof  must  be  annexed  to  the  petition;  unless  the  petitioner 
avers,  either,  that  by  reason  of  the  removal  or  concealment  of  the 
prisoner  before  the  application,  a  demand  of  such  a  copy  could  not 
be  made,  or  that  such  a  demand  was  made,  and  the  legal  fees  for 
the  copy  were  tendered  to  the  officer  or  other  person,  having  the 
prisoner  in  his  custody,  and  that  the  copy  was  refused. 

5.  If  the  imprisonment  is  alleged  to  be  illegal,  the  petition  must 
state  in  what  the  alleged  illegality  consists,  (gee  §  2033.) 

6.  It  must  specify  whether  the  petitioner  applies  for  the  wnt  of 
habeas  corpus,  or  for  the  writ  of  certiorari. 

2  B.  S.  MS,  |  25. 

|  iflOflO*  When  writ  mvst  be  granted*  penalty  for  retamtnm* 

A  court  or  a  judge,  authorized  to  grant  either  writ,  must  grant 
it  without  delay,  whenever  a  petition  therefor  is  presented,  as 
prescribed  in  the  foregoing  sections  of  this  article  unless  it  ap- 
pears, from  the  petition  itself,  or  the  documents  annexed  thereto, 
that  the  petitioner  is  prohibited  by  law  from  prosecuting  the  writ. 
For  a  violation  of  this  section,  a  judge,  or,  if  the  application  was 
made  to  a  court,  each  member  of  the  court,  who  assents  to  the 
violation,  forfeits  to  the  prisoner  one  thousand  dollars,  to  be  re- 
covered by  an  action  in  his  name,  or  in  the  nam*  of  the  petitioner 
to  his  use. 

Id.,  ft  26  and  81. 

|  9021.  [Am'd,  1806.]     Form  of  writ  of  habeas  eorpwa. 

The  writ  of  habeas  corpus,  issued  as  prescribed  in  this  article, 
must  be  substantially  in  the  following  form,  the  blanks  being 
properly  filled  up: 

"  The  People  of  the  State  of  New  York, 
To  the  Sheriff  of,"  etc.  (or  "  to  A.  B.") 

"We  command  you,  that  you  nave  the  body  of  C.  D.,  by  you 
imprisoned  and  detained,  as  it  is  *said,  together  with  the  time  and 
cause  of  such  imprisonment  and  detention,  by  whatsoever  name 

the  said   C.  D.  is  called  or  charged,  before  ",   ("  the 

supreme  court,  at  a  special  term  or  term  of  the  appellate  division 
thereof,  to  be  held  ",  or  "  B.  F.,  justice  of  the  supreme  court ", 

or  otherwise,  as  the  case  may  be)  "  at on  "  [or 

M  immediately  after  the  receipt  of  this  writ ",]  "  to  do  and  receive 
what  shall  then  and  there  be  considered,  concerning  the  said  C.  D. 
And  have  you  then  there  this  writ. 

"  Witness, ,  one  of  the  justices  "  (or  "  judges  ")  "  of 

the  said  court ",  (or  "  county  judge  ",  or  otherwise,  as  the  case 

ma/  be,)   "the day  of  f  in  the  year 

rjsjfai  i  ii  hundred  and  ". 

tt.,  |  27;  T*  1885,  cb.  946. 
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|  2022.   [Am'd,  1805.]    Form  of  writ  of  certiorari. 

The  writ  of  certiorari,  issued  as  prescribed  in  this  article,  must 
be  substantially  in  the  following  form,  the  blanks  being  properly 
filled  up: 

**  The  People  of  the  State  of  New  York,  • 
To  the  Sheriff  of,"  etc.  (or  "  to  A.  B."> 

"  We    command    you,    that   you    certify   fully   and    at    large. 

to ",  ("  the  supreme  court,  at  a  special  term  or  term  or 

the  appellate  division  thereof,  to  be  held  ",  or  "  E.  P.,  justice  of 
the  supreme  court ",  or  otherwise,  as  the  case  may  be,) 
«  at f  on >\  [or  « immediately  after  the  re- 
ceipt of  this  writ", J  "  the  day  and  cause  of  the  imprisonment  of 
C.  I).,  by  you  detained,  as  it  is  said,  by  whatsoever  name  the  said 
C.  D.  is  called  or  charged.    And  have  you  then  there  this  writ ". 

"Witness, ,  one  of  the  justices  ",  (or  "judges  ")  "  of 

the  said  court ",  (or  "  county  judge,"  or  otherwise,  as  the  case  mar 
be,)  "  the day  of  -  ■  ■  ■,  in  the  year  eighteen  hun- 
dred and  ". 

2  R.  8.  503,  }  28;  L.  1896.  cb.  046. 

|  2028.  When  writ  returnable  before  another  Judge* 

If  application  for  either  writ  is  made  to  the  supreme  court,  or 
to  a  justice  thereof,  in  a  county  other  than  that  wnere  the  person 
is  imprisoned  or  confined,  the  writ  may  be  made  returnable,  in  its 
or  his  discretion,  before  any*  judge  authorized  to  grant  it}  in  the 
county  of  the  imprisonment  or  confinement* 

L.  1887,   cb.  240,   |1   (4  Edm.  681). 

S  2024.  When  writ  sufficient. 

The  writ  of  habeas  corpus  or  the  writ  of  certiorari  shall  not  be 
disobeyed,  for  any  defect  of  form,  and  particularly  in  either  of 
the  following  cases: 

1.  If  the  person  having  the  custody  of  the  prisoner  is  designated, 
either  by  his  name  of  office,  if  he  has  one,  or  by  his  own  name; 
or,  if  both  names  are  unknown  or  uncertain,  by  an  assumed  ap- 
pellation. Any  person  upon  whom  the  writ  is  served,  is  deemed  to 
be  the  person  to  whom  it  is  directed,  although  it  is  directed  to  him 
by  a  wrong  name  or  description,  or  to  another  person. 

2.  If  the  person  directed  to  be  produced  is  designated  by  name, 
or  otherwise  described  in  any  way,  so  as  to  be  identified  as  the 
person  intended. 

2  R.  S.  663,  |  29. 

|  202S.  When  writ  to  tflsue  without  application. 

Where  a  justice  of  the  supreme  court,  in  court  or  out  of  court, 
has  evidence,  in  a  judicial  proceeding  taken  before  him,  that  any 
person  is  illegally  imprisoned  or  restrained  in  his  liberty,  within 
the  State;  or  where  any  other  judge,  authorized  by  this  article  to 
grant  the  writs,  has  evidence,  in  like  manner,  that  any  person  is 
thus  imprisoned  or  restrained,  within  the  county  where  the  judge 
resides;  he  must  issue  a  writ  of  habeas  corpus  or  a  writ  of  cer- 
tiorari, for  the  relief  of  that  person,  although  no  application  there- 
for has  been  made,  - 

id.,  I  so. 

|  2026.  Return  |  Its  oontenta. 

The  person  upon  whom  either  writ  has  been  duly  served,  must 
state,  plainly  and  unequivocally,  in  his  return: 
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1.  Whether  or  not,  at  the  time  when  the  writ  was  served,  or  at 
any  time  theretofore  or  thereafter,  he  had  in  his  custody,  or 
nnder  his  power  or  restraint,  the  person  for  whose  relief  the  writ 
was  issued. 

2.  If  ne  so  had  that  person,  when  the  writ  was  served,  and  still 
has  him,  the  authority  and  true  cause  of  the  imprisonment  or  re- 
straint, setting  it  forth  at  length.  If  the  prisoner  is  detained  by 
virtue  of  a  mandate  or  other  written  authority,  a  copy  thereof 
must  be  annexed  to  the  return,  and,  upon  the  return  of  the  writ, 
the  original  must  be  produced,  and  exhibited  to  the  court  or  judge. 

3.  Tf  he  so  had  the  prisoner  at  any  time,  but  has  transferred  the 
custody  or  restraint  of  him  to  another,  the  return  must  conform 
to  the  return  required  by  the  second  subdivision  of  this  section, 
except  that  the  substance  of  the  mandate  or  other  written  author- 
ity may  be  given,  if  the  original  is  no  longer  in  his  hands;  and 
that  the  return  must  state  particularly  to  whom,  at  what  time,  for 
what  cause,  and  by  what  authority,  the  transfer  was  made. 

The  return  must  be  signed  by  the  person  making  it,  and,  unless 
he  is  a  sworn  public  officer,  and  makes  his  return  in  his  official 
capacity,  it  must  be  verified  by  his  oath. 

2  R.  S.  563,  |  32. 

I  9027*  Habeas  corpus  |  body  of  prisoner  to  be  produced, 
salens,  etc. 

The  person,  upon  whom  a  writ  of  habeas  corpus  has  been  duly 
served,  must  also  bring  up  the  body  of  the  prisoner  in  his  custody, 
according  to  the  command  of  the  writ;  unless  he  states,  in  his 
return,  that  the  prisoner  is  so  sick  or  infirm,  that  the  production 
of  him  would  endanger  hjs  life  or  his  health. 

Id..  |  33  and  part  of  |  49. 


I  10S8.  Proceeding-*  on  disobedience  of  writ. 

Where  a  person,  who  has  been  duly  served  with  either  writ, 
refuses  or  neglects,  without  sufficient  cause  shown  by  him,  fully 
to  obey  it,  as  prescribed  in  the  last  two  •  sections,  the  court  or 
judge,  before  which  or  whom  it  is  made  returnable,  upon  proof 
of  the  due  service  thereof,  must  forthwith  issue  a  warrant  of 
attachment,  directed  generally  to  the  sheriff  of  any  county 
where  the  delinquent  may  be  found,  or,  if  the  delinquent  is  a 
iheriff.  to  any  coroner  of  his  county,  or  to  a  particular  person 
specially  appointed  to  execute  the  warrant,  and  designntrd 
therein;  commanding  such  officer  or  other  person  forthwith  to 
apprehend  the  delinquent,  and  bring  him  before  the  court  or 
judge.  Upon  the  delinquent  being  so  brought  up,  an  order  must 
he  made,  committing  him  to  close  custody  in  the  jail  of  the 
county  in  which  the  court  or  judge  is;  or,  if  he  is  a  sheriff,  in 
the  jail  ot  a  county,  other  than  his  own,  designated  in  the  order; 
and,  in  either  case,  without  being  allowed  the  liberties  of  the 
Jail.  The  order  must  direct  that  he  stand  committed,  until  be 
makes  return  to  the  writ,  and  complies  with  any  oroVr.  which 
may  be  made  by  the  court  or  judge,  in  relation  to  the  person 
for  whose  relief  the  writ  was  issued. 

M.,  If  34  and  85. 

I  9029.  Id. i  precept  to  bring-  up  prisoner. 

The  court  or  judge  may  also,  in  its  or  his  discretion,  at  tha 
time  wltea  the  warrant  or  attachment  is  issued,  or  afterwards. 
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issue  a  precept  to  the  sheriff,  coroner,  or  other  person,  to  whom 
the  warrant  is  directed,  commanding  him  forthwith  to  bring: 
before  the  court  or  judge  the  person  for  whose  benefit  the  writ 
was  granted,  who  must  thereafter  remain  in  the  custody  of  the 
officer  or  person  executing  the  precept,  until  discharged,  bailed, 
or  remanded,  as  the  court  or  judge  directs. 

2  B.  S.  668,  ft  86. 

|  2030.  Id. |  power  of  county  may  be  called. 

The  sheriff,  coroner,  or  other  person,  to  whom  a  warrant  of 
attachment  or  precept  is  directed,  as  prescribed  in  either  of  the 
last  two  sections,  may,  in  the  execution  thereof,  call  to  his  aid 
the  power  of  the  county,  as  the  sheriff  may  do,  in  the  execution 
of  a  mandate  issued  from  a  court  of  record. 

Id.,  ft  87. 

|  2031.  Proceeding*  on  return  of  habeas  corpus. 

The  court  or  judge,  before  which  or  whom  the  prisoner  Is 
brought  by  virtue  of  a  writ  of  habeas  corpus,  issued  as  prescribed 
in  this  article,  must,  immediately  after  the  return  of  the  writ, 
examine  into  the  facts  alleged  in  the  rcturu,  and  into  the  cause 
of  the  imprisonment  or  restraint  of  the  prisoner;  and  must  make 
a  final  order  to  discharge  him  therefrom.  If  no  lawful  cause  for 
the  imprisonment  or  restraint  or  for  the  ontinuance  thereof, 
is  shown;  whether  the  same  was  upon  a  commitjiint  for  an  actual 
or  supposed  criminal  matter,  or  for  some  othe:  cause. 

Id.,  55  38  and  39. 

§  20H2.    [Am'd,    1900.]      When    prisoner   to    be    remanded. 

The  court  or  judge  must  forthwith  make  a  final  order  to  re- 
mand the  prisoner,  if  it  appears  that  he  is  detained  in  custody 
for  either  of  the  following  causes,  and  that  the  time  for  which 
he  may  legally  be  so  detained  has  not  expired: 

1.  By  virtue  of  a  mandate  issued  by  a  court  or  a  judge  of 
the  United  States,  in  a  ease  wiiere  such  courts  or  judges  have 
exclusive  jurisdiction. 

2.  By  virtue  of  the  final  judgment  or  decree  of  a  competent 
tribunal,  of  civil  or  criminal  jurisdiction:  or  the  final  order  of 
such  a  tribunal,  made  in  a  special  proceeding,  instituted  for  any 
cause,  except  to  punish  him  for  a  contempt;  or  by  virtue  of  an 
execution  or  other  process,  issued  upon  such  a  judgment,  decree, 
or  final  order. 

3.  For  a  criminal  contempt,  defined  in  section  seven  hundred 
and  fifty  of  the  judiciary  law,  and  specially  and  plainly  charged 
in  a  commitment,  made  by  a  court,  officer,  or  body,  having  au- 
thority to  commit  for  the  contempt  so  charged. 

Id.,    |   40.      Amended  by   L.    1900,   ch.   G3,   ft  3.      See  note  67  of  notes  of 

Board  of  Statutory  Consolidation   at  end  of  code. 

$  2MKS3.    Wnen   to    be   discharged   in   civil   canes. 

If  it  appears  upon  the  return,  that  the  prisoner  is  in  custody, 
by  virtue  of  a  mandate  in  a  civil  cause,  ne  can  be  discharged, 
only  in  one  of  the  following  cases: 

1.  Where  the  jurisdiction  of  the  court  which,  or  of  the  officer 
who,  issued  the  mandate,  has  been  exceeded,  either  as  to  matter, 
place,  Riim,  or  person. 

2.  Where,  although  the  original  imprisonment  was  lawful,  yet 
by  some  act,  omission,  or  event,  which  has  taken  place  after- 
wards, the  prisoner  has  become  entitled  to  be  discharged. 
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&  Where  the  mandate  is  defective  in  a  matter  of  substance 
required  by  law,  rendering  it  void. 

i  Where  the  mandate,  although  in  proper  form,  was  issued 
in  a  case  not  allowed  by  law. 

5.  Where  the  person,  having  the  custody  of  the  prisoner  under 
>the  mandate,  is  not  the  person  empowered  by  law  to  detain  him. 

6.  Where  the  mandate  Is  not  authorized  by  a  judgment,  decree, 
or  order  of  a  court,  or  by  a  provision  of  law. 

2  R.  S.  663,  i  41. 

I  2034.  The  last  section  qualified. 

But  a  court  or  judge,  upon  the  return  of  a  writ  issued  as  pre- 
scribed in  this  article,  shall  not  inquire  into  the  legality  or  justice 
of  any  mandate,  judgment,  decree,  or  final  order,  specified  in  the 
last  section  but  one,  except  as  therein  stated. 

Id..  |  42. 

|  2038.  Proceedings  on  irreg-ular  commitment. 

If  it  appears  that  the  prisoner  has  been  legally  committed  for 
a  criminal  offence,  or  if  he  appears  by  the  testimony  offered  with 
the  return,  or  upon  the  hearing  thereof,  to  be  guilty  of  such 
an  offence,  although  the  commitment  is  irregular,  the  court  or 
judge,  before  which  or  whom  he  is  brought,  must  forthwith 
make  a  final  order,  to  discharge  him  upon  his  giving  bail,  if  the 
case  is  bailable;  or,  If  it  is  not  bailable,  to  remand  him.  Where 
bail  is  given  pursuant  to  an  order,  made  as  prescribed  in  this 
section,  the  proceedings  are  the  same  as  upon  the  return  to  a 
writ  of  certiorari,  where  it  appears  that  the  prisoner  is  entitled 
to  be  bailed. 

id.,  |  48. 

S  2086.  Id.;  when  prisoner  may  be  committed  to  another 
oslcer. 

Where  a  prisoner  is  not  entitled  to  his  discharge,  and  is  nojt 
bailed,  he  must  be  remanded  to  the  custody,  or  placed  under  the 
restraint,  from  which  he  was  taken,  unless  the  person,  In  whose' 
custody,  or  under  whose  restraint  lie  was,  is  not  lawfully  enti- 
tled thereto;  in  which  case,  the  order  remanding  him  must 
commit  him  to  the  custody  of  the  officer  or  person  so  entitled. 

id.,  |  44. 

|  2037.  Custody  of  prisoner  pen  dins;  the  proceedings. 

Pending  the  proceedings,  and  before  a  final  order  is  made 
upon  the  return,  the  court  or  judge,  before  which  or  whom  the 
prisoner  is  brought,  may  either  commit  him  to  the  custody  of  the 
sheriff  of  the  county  wherein  the  proceedings  are  pending,  or 
place  him  in  such  care  or  custody,  as  his  age  and  otner  circum- 
stances require. 

Id.,  9  45. 

t 

|  2038.  Notice  to  person  Interested  In  detention. 

Where  it  appears,  from  the  return  to  either  writ,  that  the 
prisoner  is  in  custody  by  virtue  of  a  mandate,  an  order  for  his 
discharge  shall  not  be  made,  until  notice  of  the  time  when,  and 
the  place  where,  the  writ  is  returnable,  or  to  which  the  hearing 
has  been  adjourned,  as  the  ease  may  be,  has  been  either  person- 
ally served,  eight  days  previously,  or  given  in  such  other  manner, 
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and   for  such  previous  length  of  time,   as   the  court  or  judge 
prescribes,  as  follows. 

1.  Where  the  mandate  was  issued  or  made  in  a  civil  action  or 
special  proceeding,  to  the  person  who  has  an  interest  in  continu- 
ing the  imprisonment  or  restraint,  or  his  attorney. 

1  2.  In  every  other  case,  to  the  district  attorney  of  the  county, 
within  which  the.  prisoner  was  detained,  at  the  time  when  the 
writ  was  served. 

For  the  purpose  of  an  appeal,  the  person  to  whom  notice  is 
given  as  prescribed  in  the  first  subdivision  of  this  section,  be- 
comes  a   party   to   the  special   proceeding. 

2  B.  8.  563,  ||  46  and  47,  am'd  by  L.  1837,  ch.  240,  |  2  (4  Edm.  631). 

|  2030.  Prisoner  may  controvert  return;  proofs  there- 
upon. 

A  prisoner,  produced  upon  the  return  of  a  writ  of  habeas 
corpus  may,  under  oath,  deny  any  material  allegation  of  the 
return,  or  make  any  allegation  of  fact,  showing  either  that  his 
imprisonment  or  detention  is  unlawful,  or  that  he  Is  entitled 
to  his  discharge.  Thereupon  the  court  or  judge  must  proceed, 
in  a  summary  way,  to  hear  the  evidence,  produced  in  support  of 
or  against  the  imprisonment  or  detention,  and  to  dispose  of  the 
prisoner  as  the  justice  of  the  case  requires. 

Id.,   |  48. 

|  2040.  Proceedings  upon  sickness,  etc.,  of  prisoner. 

Where  the  return  to  a  writ  of  habeas1  corpus  states  that  the 
prisoner  is  so  sick  or  infirm,  that  the  production  of  him  would 
endanger  his  life  or  health,  and  the  return  is  otherwise  sufficient, 
the  court  or  judge,  if  satisfied  of  the  truth  of  that  statement, 
must  decide  upon  the  return,  and  dispose  of  the  matter,  as  if  a 
writ  of  certiorari  had  been  issued. 

Id.,  |  49. 

|  2041.  "When  certiorari  to  issue  on  application  for 
habeas  corpus. 

Where  an  application  is  made  for  a  writ  of  habeas  corpus, 
as  prescribed,  in  this  article,  and  it  appears  to  the  court  or 
judge,  upon  the  petition  and  the  documents  annexed  thereto,  that 
the  cause  or  offence,  for  which  the  party  is  imprisoned  or  de- 
tained, is  not  bailable,  a  writ  of  certiorari  may  be  granted,  in- 
stead of  a  writ  of  habeas  corpus,  as  if  the  application  had  been 
made  for  the  former  writ. 

Id.,  |  50. 

|  2042.  Proceedings  upon  its  return. 

Upon  the  return  to  such  a  writ  of  certiorari,  the  court  or 
judge,  before  which  or  whom  it  is  returnable,  must  proceed  as 
upon  a  return  to  a  writ  of  habeas  corpus,  and  must  hear  the 
proofs  of  the  parties,  in  support  of  and  against  the  return. 

Id.,  |  51. 

i2043.    rAm'd,    1013.1      When    discharge    to   be    granted; 
en  proceedings  to  cease. 

If  it  appears,  that  the  prisoner  is  unlawfully  imprisoned  or 
restrained  iu  his  liberty,  the  court  or  judge  must  make  a  final 
order,  discharging  him  forthwith.  If  it  appears  that  he  is  law- 
fully imprisoned  or  detained,  and  is  not  entitled  to  be  bailed, 
the  court  or  judge  must  make  a  final  order,  dismissing  the  pro- 
ceedings.    A  final  order  made  in  a  proceeding  brought  on  behalf 
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of  a  person  imprisoned  or  detained  in  any  of  the  state  hospitals 
mentioned  in  section  forty  of  the  insanity  law  or  in  the  Mattea- 
wan  State  Hospital  or  in  the  Dannemora  hospital  for  insane  con- 
victs, shall  te  oonclnsive  evidence,  upon  a  hearing  of  any  subse- 
quent proceeding  involving  the  detention  of  the  same  person,  of 
all  the  facts  determined  by  the  court,  unless  such  final  order 
shall   otherwise  specify. 

2  B.  S.  563,  |  52,  am'd.     Am'd  L.  1913,  ch.    644.     In  effect  May  16,  1013. 

•    |  2044.  When  certiorari  does  not  prevent  habeas  corpus. 

Notwithstanding  a  writ'  of  certiorari  has  been  issued  or 
returned,  as  prescribed  in  this  article,  the  court  or  judge,  before 
which  or  whom  it  is  returnable,  may  issue  a  writ  of  habeas 
corpus,  which  is,  in  all  respects,  subject  to  the  foregoing  provi- 
sions of  this  article,  relating  to  the  latter  writ.  If  the  court  or 
judge  refuses  a  writ  of  certiorari,  or,  upon  the  return  thereof, 
refuses  to  discharge  the  prisoner,  the  latter  may  claim,  and  is 
entitled  to,  the  writ  of  habeas  corpus,  as  prescribed  in  this 
article. 

id.,  i  53. 

|  2045.  Ball  on  certiorari  t  when  and  how  ordered. 

If,  upon  the  return  to  a  writ  of  certiorari,  issued  as  prescribed 
in  this  article,  it  appears,  that  the  person  imprisoned  or  detained 
is  entitled  to  be  bailed,  the  court  or  judge  must  make  a  final 
order,  fixing  the  sum  in  which  he  is  to  be  admitted  to  bail; 
specifying  the  court,  and  the  term  thereof,  at  which  he  is  re- 
quired to  appear;  and  directing  his  discharge,  upon  bail  being 
S'ven  accordingly,  as  required  by  law.  If  sufficient  bail  is  ira- 
ediately  offered,  the  court  or  judge  must  take  it;  otherwise,  bail 
may  be  given  afterwards,  as  prescribed  in  the  next  section. 

Id.,   |  54,  am'd. 

|  2040.  [Am'd,  1805.]     Id.?  by  whom  and  how  taken. 

Upon  the  production  of  the  order,  or,  if  it  was  made  by  a 
court,  of  a  certified  copy  thereof,  to  a  justice  of  the  supreme 
court,  or  to  the  county  judge  or  special  county  judge  of  the 
county,  where  the  prisoner  is  detained,  the  judge  must  take  the 
recognizance  of  the  prisoner,  with  two  sureties,  in  the  sum 
so  fixed,  conditioned  for  the  appearance  of  the  prisoner,  as  pre- 
scribed in  the  order.  Each  person,  offering  himself  as  a  surety, 
must  show,  by  his  oath,  to  the  satisfaction  of  the  judge,  that  he 
is  a  householder  in  the  county,  and  worth  twice  the  sum  in 
which  he  is  required  to  be  bound,  over  and  above  all  demands 
against  him.  It  is  not  necessary,  that  the  prisoner  should  ap- 
pear in  person  before  the  judge,  to  acknowledge  the  recogniz- 
ance; but  it  may  be  acknowledged  by  the  prisoner,  and  certified, 
In  like  manner  as  a  deed  to  be  recorded  in  the  county. 

Id-,  |  55,  am'd;  L.  1895,  ch.  046. 

f  2047.  Discharge  of  prisoner  hailed. 

The  judge  must  immediately  file  the  recognizance  with  the 
clerk  of  the  court,  before  which  the  prisoner  is  bound  to  appear. 
He  must  also  make  a  certificate  upon  the  or'er,  or  the  certified 
copy  thereof,  to  the  effect  that  it  h/is  been  Complied  with.  Upon 
production  of  the  certificate,  the  prisoner  is  entitled  to  his  dis- 
charge from  imprisonment,  for  any  cause  stated  in  the  return 
to  the  certiorari. 
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S  2048,  Order  substituted  for  writ  of  discharge*  service 
and  effect  thereof. 

The  writ  of  discharge  is  abolished.  A  final  order  to  discharge  a 
prisoner,  made  as  prescribed  in  this  article,  may  be  served  in  like 
manner  as  an  injunction  order,  and  when  so  served,  it  may  be 
enforced  in  the  same  manner  as  a  final  judgment  in  a  civil  action, 
except  where  special  provision  for  its  enforcement  is  otherwise 
made  in  this  act.  Where  such  an  order  directs  a  discharge,  upon 
giving  bail,  the  service  thereof  is  not  complete  until  service  of  the 
certificate,  or  other  proof  prescribed  by  law,  showing  that  bail  has 
been  given,  as  required  thereby. 

See  19  610  and  1241,  ante. 

|  2040.  Enforcing?  order  for  discharge;  penalty,  etc. 

Obedience  to  a  final  order  to  discharge  a  prisoner,  made  as  pre- 
scribed in  this  article,  may  be  enforced  by  the.  court  which,  or  the 
judge  who,  made  the  same,  by  attachment,  as  for  a  neglect  to 
make  a  return  to  a  writ  of  habeas  corpus,  and  with  like  effect. 
A  person  guilty  of  such  disobedience  forfeits,  to  the  prisoner  ag- 
grieved, one  thousand  two  hundred  and  fifty  dollars,  in  addition  to 
the  damages  which  the  latter  sustains. 

Section  67,  R.  8.,  am'd.      See  9  9020,  ante,  and  5  2061,  post. 

|  20SO.  When  prisoner  discharged  not  to  be  re-im- 
prisoned;  when  he  may  he. 

A  prisoner,  who  has  been  discharged  by  a  final  order,  made  upon 
a  writ  of  habeas  corpus  or  certiorari,  issued  as  prescribed  in  this 
article,  shall  not  be  again  imprisoned,  restrained,  or  kept  in 
custody,  for  the  same  cause.  But  it  is  not  deemed  to  be  the  same 
cause,  in  either  of  the  following  cases: 

1.  Where  he  has  been  discharged  from  a  commitment  on  a 
criminal  charge;  and  is  afterwards  committed  for  the  same 
offence,  by  the  lawful  order  or  other  mandate  of  the  court, 
wherein  he  was  bound  by  recognizance  to  appear,  or  in  which  he 
has  been  indicted  or  convicted  for  the  same  offence. 

2.  Where  he  has  been  discharged,  in  a  criminal  cause,  for  de- 
fect of  proof,  or  for  a  material  defect  in  the  commitment;  and  is 
afterwards  arrested  on  sufficient  proof,  and  committed  by  a  lawfnl 
mandate  for  the  same  offence. 

3.  Where  he  has  been  discharged,  in  a  civil  action  or  special 
proceeding,  for  an  illegality  in  the  judgment,  final  order,  or  other 
mandate,  as  prescribed  in  this  article;  and  is  afterwards  im- 
prisoned by  virtue  of  a  lawful  judgment,  final  order,  or  other 
mandate,  for  the  same  cause  of  action. 

4.  Where  he  has  been  discharged,  in  a  civil  action  or  special 
proceeding,  from  imprisonment  by  virtue  of  an  order  of  arrest; 
and  is  afterwards  taken  in  execution,  or  other  final  process,  in  the 
same  action  or  special  proceeding,  or  arrested  in  another  action  or 
special  proceeding,  after  the  first  was  discontinued. 

id.,  $  69. 

|  2051.  Penalty  for  -viola tina*  the  last  section. 

If  a  court,  or  judge,  or  any  other  person,  in  the  execution  of 
a  judgment,  order,  or  other  mandate,  or  otherwise,  knowingly 
violates,  causes  to  be  violated,  or  assists  in  the  violation  of,  the 
last  section,  he,  or  if  the  act  or  omission  was  that  of  a  court;  each 
member  of  the  court  assenting  thereto,  forfeits,  to  the  prisoner 
aggrieved,  one  thousand  two  hundred  and  fifty  dollars.  He  is  also 
guilty  of  a  misdemeanor;  and,  upon  conviction  thereof,  shall  be 
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punished  by  tine,  not  exceeding  one  thousand  dollars,  or  by  im 
prisonnient,  not  exceeding  six  months,  or  by  both  in  the  discretion 
oi  the  court. 
2  R.  S.  563,  }  60  and  part  of  {  64, 

S  SOSa.  Id.  |  for  concealing*  prisoner,  etc.,  to  AT  ©id  -writ. 

Any  one,  having  in  his  custody,  or  under  his  power,  a  person 
entitled  to  a  writ  of  habeas  corpus  or  a  writ  of  certiorari,  as  pre* 
scribed  in  this  article,  or  a  person  for  whose  relief  a  writ  of 
habeas  corpus  or  a  writ  of  certiorari  has  been  duly  issued,  as 
prescribed  in  this  article,  who,  with  intent  to  elude  the  service  of 
the  writ,  or  to  avoid  the  effect  thereof,  transfers  the  prisoner  to 
the  custody,  or  places  him  under  the  power  or  control,  of  another, 
or  conceals  him,  or  changes  the  place  of  his  confinement,  is  guilty 
of  a  misdemeanor;  and,  upon  conviction  thereof,  shall  be  punished 
as  specified  in  the  last  section. 

Id.,  Jfi  61,  62  and  remainder  of  64. 

{  2053.  Id.}  for  aiding;,  etc 

A  person  who  knowingly  assists  in  the  violation  of  the  last  sec 
tion,  is  guilty  of  a  misdemeanor:  and,  upon  conviction  taereof, 
shall  be  punished  as  specified  in  the  last  section  but  one. 
id..  9  63. 


|   2064.  Warrant  to  brln**  up   prisoner   about    belnjr 
moved* 

Where  it  appears,  by  proof  satisfactory  to  a  court  or  judge, 
authorized  to  grant  either  writ,  that  a  person  is  held  in  unlawful 
confinement  or  custody,  and  that  there  is  a  good  reason  to  believe, 
that  he  will  be  carried  out  of  the  State,  or  suffer  irreparable  injury, 
before  he  can  be  relieved  by  a  writ  of  habeas  corpus  or  a  writ  of 
certiorari;  the  court  or  judge  must  issue  a  warrant,  reciting  the 
facts,  directed  to  a  particular  sheriff,  or  generally  to  any  sheriff  or 
constable,  or  to  a  person  specially  designated  therein;  and  com- 
manding him  to  take,  and  forthwith  to  bring  before  the  court  or 
judge,  the  prisoner,  to  be  dealt  with  according  to  law.  If  the  war- 
rant is  issued  by  a  court,  it  must  be  under  the  seal  thereof;  if  by 
a  judge,  it  must  be  under  his  hand. 

Id.,  |  68. 

|  SOUS*  When  offender  to  be  arrested* 

Where  the  proof,  specified  In  the  last  section,  is  also  sufficient 
to  justify  an  arrest  of  the  person  having  the  prisoner  in  his  cus- 
tody, as  for  a  criminal  offence,  committed  in  taking  or  detaining 
him,  the  warrant  must  also  contain  a  direction  to  arrest  that  per- 
son, for  the  offence. 

id.,  |  66. 

I  9066.  Bxeention  of  warrant  j  proceeding's  to  relievo 
prisoner. 

The  officer  or  other  person,  to  whom  the  warrant  is  directed  and 
delivered,  must  execute  it  by  bringing  the  prisoner  therein  named, 
and  also,  if  so  commanded  in  the  warrant,  the  person  who  detains 
him,  before  the  court  or  judge  issuing  it;  and  thereupon  the  per- 
son detaining  the  prisoner  must  make  a  return,  in  like  manner, 
and  the  like  proceedings  must  be  taken,  as  if  a  writ  of  habeas 
corpus  had  been  issued  in  the  first  inst  ince. 
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|  2057*  Id.}  proceeding:*  to  punish  offender. 

If  the  person,  having  the  prisoner  in  his  custody,  is  brought 
before  the  court  or  judge,  as  for  a  criminal  offence,  he  is  entitled 
to  be  examined,  and  must  be  committed,  bailed,  or  discharged,  by 
the  court  or  judge,  as  in  any  criminal  case  of  the  same  nature, 

2  R.  S.  663,  §  68, 

I  2058.  When,  appeal  may  be  taken  in  casea  under  this 
article* 

An  appeal  may  be  taken  from  an  order  refusing  to  grant  a 
writ  of  habeas  corpus,  or  a  writ  of  certiorari,  as  prescribed  in 
this  article,  or  from  a  final  order,  made  upon  the  return  of  such  a 
writ,  to  discharge  or  remand  a  prisoner,  or  to  dismiss  the  proceed- 
ings. Where  the  final  order  is  made,  to  discharge  a  prisoner, 
upon  his  giving  bail,  an  appeal  therefrom  may  be  taken, 
before  bail  is  given;  but  where  the  appeal  is  taken  by  the 
people,  the  discharge  of  the  prisoner  upon  bail  shall  not  be  stayed 
thereby.  An  appeal  does  not  lie,  from  an  order  of  the  court  or 
judge,  before  which  or  whom  the  writ  is  made  returnable,  except 
as  prescribed  in  this  section. 

Substituted  for  id.,  f  60. 

|  2069.  Id.)  by  people. 

An  appeal  from  a  final  order,  discharging  a  prisoner  committed 
npon  a  criminal  accusation,  or  from  the  affirmance  of  such  an 
order,  may  be  taken,  in  the  name  of  the  people,  by  the  attorney- 
general  or  the  district-attorney. 

Substituted  for  Id.,  §|  70  and  71.    See  |f  1866*1861.  ante;  f  2121,  post. 

S  2060.  Prisoner  who  appeals  may  be  admitted  to  bail. 

Where  a  prisoner,  who  stands  charged,  upon  a  criminal  accusa- 
tion, with  a  bailable  offence,  has  perfected,  or  intends  to  take,  an 
appeal  from  a  final  order  dismissing  the  proceedings,  remanding 
him,  or  otherwise  refusing  to  discharge  him,  made  as  prescribed 
in  this  article,  the  court  or  judge,  upon  his  application,  either 
before  or  after  the  final  order,  must,  upon  such  notice  to  the 
district-attorney  as  the  court  or  judge  thinks  proper,  make  an 
.order,  fixing  ihe  sum  in  which  the  applicant  shall  be  admitted  to 
bail,  pending  the  appeal;  and  thereupon,  when  his  appeal  is  per- 
fected, he  must  be  admitted  to  bail  accordingly. 

L.  1873,  ch.  663,  part  of  f  1  (0  Bdm.  704). 

|  2061.  [Am'd,  1898.]    Id.)  recognisance,  etc 

The  recognizance  for  that  purpose  must  be  conditioned,  that  the 
prisoner  will  appear,  at  a  term  of  the  appellate  division  of  the 
supreme  court  to  be  held  at  a  time  and  place  designated  in  the 
order,  and  abide  by  and  perform  the  judgment  of*  order  of  the 
appellate  court.  It  must  be  taken  and  approved  by  a  justice  of 
the  supreme  court,  or  by  the  court  or  judge  from  whose  order 
the  appeal  is  taken,  or  by  the  county  judge  of  the  county  in  which 
the  order  was  made.  In  nil  other  respects.the  proceedings  are  the 
same  as  prescribed  in  this  article,  where  it  appears,  upon  the  re- 
turn of  a  writ  of  certiorari,  that  the  prisoner  is  entitled  to  be 
admitted  to  bail. 

Id.,  part  of  |  1;  L.  1895,  ch.  946. 

*  So  in  the  original. 
o&tt 
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§  2062.   [Am'd,  IMS.]     Id.j  on  appeal  to  oonrt  of  appeal*. 

Where  a  prisoner,  who  stands  charged  with  an  offence,  specified 
in  the  last  section,  has  perfected  an  appeal,  to  the  court  of  appeals, 
liom  a  final  order  of  the  supreme  court,  affirming  an  order  re- 
fusing his  discharge,  or  reversing  an  order  granting  his  discharge; 
the  court,  from  whose  order  the  appeal  is  taken,  or  a  judge 
thereof,  must,  upon  his  application,  admit  him  to  bail,  as  pre- 
scribed in  the  last  section;  except  that  the  recognizance  must  be 
conditioned  to  appear,  at  a  term  of  the  appellate  division  of  the 
supreme  court  from  which  the  appeal  is  taken,  to  abide  by  and 
perform  its  judgment  or  order,  made  after  the  determination  of 
the  appeal, 

L.  1873,  ch.  668,  part  of  g  1,  am'd;  L.  1896,  ch.  946. 

8  2063.  Custody  of  prisoner  until  he  given  ball. 

Where  the  sum,  in  which  a  prisoner  shall  be  admitted  to  bail, 
has  been  fixed,  as  prescribed  in  either  of  the  last  two  sections,  he 
must  remain  in  the  custody  of  the  sheriff  of  the  county  in  which 
he  then  is,  until  he  is  admitted  to  bail,  as  therein  prescribed;  or, 
if  he  does  not  give  the  requisite  bail,  until  the  time  to  appeal  has 
expired  or  the  appeal  is  disposed  of,  and  the  further  direction  of 
the  court,  made  thereupon. 

Remainder  of  same  section,  am'd, 

|  2084.  [Am'd,  1806.]  Recognisance  valid  for  adjourned 
terms* 

Where  no  order  or  other  direction  of  the  court,  relating  to  the 
disposition  of  the  prisoner,  is  made  at  the  term  specified  in  a 
recognizance,  given  as  prescribed  in  section  2061  or  section  2062  of 
this  act,  the  matter  is  deemed  adjourned,  without  an  order  to  that 
effect,  to  the  next  term  of  the  appellate  division  of  the  supreme 
court,  to  be  held  in  the  same  department;  and  thereafter  to  each 
successive  term,  until  such  an  order  or  direction  is  made.  The 
prisoner  is  bound  to  attend  at  each  successive  term  of  the  appel- 
late division;  and  the  recognizance  is  valid  for  his  attendance 
accordingly,  without  any  notice  or  other  formal  proceedings. 

L.  1896,  ch.  946. 

8  2066.  Penalty-  for  refusing  copy  of  process,  etc 

An  officer  or  other  person,  who  detains  any  one  by  virtue  of  a 
mandate,  or  other  written  authority,  must  upon  reasonable  de- 
mand, and  tender  of  his  fees,  deliver  a  copy  thereof  to  any  person 
who  applies  therefor,  for  the  purpose  of  procuring  a  writ  of 
habeas  corpus  or  a  writ  of  certiorari,  in  behalf  of  the  prisoner.  If 
he  knowingly  refuses  so  to  do,  he  forfeits  two  hundred  dollars  to 
the  prisoner. 

Section  72,  B.  8.,  am'd. 

i  2066.  Application  of  this  article  to  other  writs  of 
habeas  corpus. 

Except  as  otherwise  expressly  prescribed  by  statute,  the  pro- 
visions of  this  article  apply  to  and  regulr  to  the  proceedings  upon 
every  common  law  or  statutory  writ  of  habeas  corpus,  as  far  as 
they  are  applicable;  and  the  nuthority  of  a  court  or  a  judge,  to 
grant  such  a  writ,  or  to  proceed  thereupon,  by  statute  or  the  com- 
mon law,  must  be  exercised  in  conformity  to  this  article,  in  any 
case  therein  provided  for. 
Section*  78  and  76,  E.  S. 


.  16,  t.  2,  ft,  4 


ARTICLE    FOURTH. 

The  writ  of  mandamus. 

Sh.   M»I.  Kioto  of  writ;   how   alHcantlTr   wilt  (tinted. 

SOBS.  When  writ  iranteil  at  tpi-rlal   term. 

»To!  When  peremptory  mandamus 'lo  l»ue  In  Brut  I 


A  writ  of  uiuudanius  in  either  alternative  or  peremptory.  The 
alternative  writ  may  be  granted  upon  an  affidavit,  or  other  writ- 
ten proof,  showing  a  proper  ease  therefor.  1'revious  uudca  of 
the  application  must  be  given  to  a  judge  of  the  court,  or  to 
the  corporation  board,  or  other  body,  officer,  or  other  person  to 
which  or  to  whom  it  is  directed: 

Amd  L.  1B13,  en.    B7».      In  effect  Sept.  1,  1S13. 

1    SOeS.    (Am'd,    1S8S.J       When    writ    mntel    at     aped*] 

Krcept  where  special  provision  therefor  is  otherwise  made  in 
this  article,  a  writ  of  mandamus  cau  be  grunted  only  at  a  special 
term  of  the  supreme  court,  held  within  the  judicial  district,  em- 
bracing the  county,  wherein  an  issue  of  fact,  joined  upon  an, 
alternative  writ  of  mandamus,  is  triable,  ua  prescribed  iu  thU 
article. 

L.   1899,  cb.  946. 

I  2009.  [Am'd,  180S.1  Id.)  at  term  ot  the  appellate  divi- 
sion ol  the  unprerae  court. 

A  writ  of  mandamus  may  be  granted,  at  a  term  of  the  appellate 
division  of  the  supreme  court  only,  directed  generally  to  any 
judge  holding,  or  to  hold,  u  special  term  of  the  same  court,  or 
directed  to  one  or  more  judges  of  the  same  court  named  therein, 
in  any  case  where  such  a  writ  may  be  issued  out  of  the  supreme 
court,  directed  to  any  other  court,  or  to  a  judge  thereof.  Such  a 
writ  can  be  granted  only  at  a  term  of  the  appellate  division  of 
the  judicial  department  embracing  the  county,  wherein  the  action 
is  triable,  or  the  special  proceeding  is  brought,  in  the  course  of 
which  the  matter  sought  to  he  enforced  by  the  mandamus 
originated,  unless  that  term  is  not  in  session;  in  which  ease,  it 
may  he  granted  at  a  term  of  the  appellate  division  of  an  adjoin- 
ing judicial   department. 

L.    1878,   cb.   TO,    part   ill   |    1    it   Edm.   STB)  ;    L.    1805.   eta.   MS. 
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I  2070.  [Am'd,  1885.]  When  peremptory  mandamus  to 
issue  in  flr«t  instance. 

A  peremptory  writ  of  mandamus  may  be  issued,  in  the  first 
instance,  where  the  applicant's  right  to  the  mandamus  depends 
only  upon  questions  of  law,  and  notice  of  the  application  has 
been  given  to  a  judge  of  the  court,  or  to  the  corporation,  board, 
or  other  body,  officer,  or  other  peraon,  to  which  or  to  whom  it 
is  directed.  The  notice  must  be  served,  at  least  eight  days  be- 
fore the  application  is  heard;  unless  a  shorter  time  is  prescribed 
by  an  order  to  show  cause,  made,  where  the  application  is  to  the 
special  term,  by  the  court,  or  a  judge  thereof;  or  where  the 
application  is  to  the  appellate  division,  by  the  appellate  division, 
or  a  justice  of  the  appellate  division  of  that  judicial  department. 
In  such  a  case  the  application  must  be  founded  upon  affidavits, 
or  other  written  proofs,  a  copy  of  which  must  be  served  with  the 
notice,  or  order  to  show  cause.  Where  the  court,  board  or  other 
body  to  be  served,  consists  of  three  or  more  members,  the  notice 
or  order  to  show  cause,  and  the  papers  upon  which  the  applica- 
tion is  to  be  made,  may  be  served,  as  prescribed  in  the  next 
section  for  service  of  an  alternative  writ  of  mandamus.  Except 
as  prescribed  in  this  section,  or  by  special  provision  of  law,  a 
peremptory  mandamus  cannot  be  issued,  until  an  alternative 
mandamus  has  been  issued  and  duly  served,  and  the  return  day 
thereof  has  elapsed. 

U   1695,   ch.   940. 

I  2071.  Alternative  tvrltf  how  served. 

An  alternative  writ  of  mandamus  must  be  served,  by  showing 
the  original  writ,  and  delivering  a  copy  thereof,  to  the  person  to 
be  served.  Where  it  is  directed  to  a  court,  or  to  the  judge  or 
judges  of  a  court,  it  must  be  served,  either  in  term  time  or 
in  vacation,  upon  the  judge  or  judges  of  the  court;  except  that, 
where  the  court  consists  of  three  or  more  judges,  service  upon 
a  majority  of  them  is  sufficient.  Where  it  is  to  be  served  upon 
a  board  or  body,  other  than  a  corporation,  service  must  be  made 
upon  a  majority  of  the  members  thereof,  unless  the  board  or 
body  was  created  by  law,  and  has  a  chairman  or  other  presiding 
officer,  appointed  pursuant  to  law;  in  which  case,  service  upon 
him  is  sufficient.  Where  the  writ  is  to  be  served  upon  a  cor- 
poration, service  thereof  may  be  made  upon  any  officer,  upon 
whom  a  summons,  issued  out  of  the  supreme  court,  may  be 
served.  Where  one  or  more  of  the  persons,  upon  whom  to  make 
service,  as  prescribed  in  this  section,  cannot,  after  due  diligence, 
be  found,  the  exhibition  of  the  original  writ  may  be  dispensed 
with,  and  service  may  be  made  upon  him  or  them,  as  prescribed 
by  law  for  the  service  of  a  summons,  issued  out  of  the  supreme 
court. 


I  2072.  [Am'd,  1805.]     Writ;  how  returnable. 

An  alternative  writ  must  be  made  returnable  twenty  days 
after  the  service  thereof,  at  the  office  of  the  clerk  of  the  county, 
deaignated  therein,  in  which  an  issue  of  fact  joined  thereupon  is 
triable.  A  peremptory  writ  must  be  made  returnable  at  a  special 
term  or  a  term  of  the  appellate  division  of  the  supreme  court, 
designated  therein,  to  which  application  for  the  alternative  writ 
might  hare  been  made. 

L.   1896,  ch.  946. 
24 
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1  2073.  Return  or  demurrer  to  first  writ. 

Where  the  first  writ  of  mandamus  has  been  duly  served,  & 
return  must  be  made  to  the  same,  as  therein  required,  unless  it 
is  an  alternative  writ,  and  a  demurrer  thereto  is  taken.  In 
default  of  a  return,  the  person  or  persons,  upon  whom  the  writ 
was  served,  may  be  punished,  upon  the  application  of  the  people* 
or  of  the  relator,  for  a  contempt  of  court. 

2  R.  S.  686,  fi  54  (2  Edm.  606),  am'd.    See  fi  2076,  post 

|  2074.  [Am'd,   1895.]    Return,  how  made. 

The  return  to  an  alternative  writ  of  mandamus  mast  be  annexed 
to  a  copy  of  the  writ;  and  must  be  filed,  in  the  office  of  the  clerk, 
where  it  is  returnable,  within  the  time  specified  in  the  writ.  The 
return  to  a  peremptory  writ  of  mandamus  must  be  likewise 
annexed  to  a  copy  thereof;  and  must,  before  the  expiration  of 
the  first  day  of  the  term  at  which  it  is  returnable,  be  either 
delivered  in  open  court,  or  filed  in  the  office  of  the  clerk  of  the 
county  wherein  the  term  is  to  be  held. 

L.  1896,   cb.  946.  See  §5  2072  and  2073,  ante. 

J  2075.  Motion  to  set  aside  'writ. 

An  alternative  writ  of  mandamus  cannot  be  quashed  or  set 
aside  upon  motion,  for  any  matter  involving  the  merits.  A 
motion  to  set  aside  such  a  writ,  for  any  other  cause,  or  to  set 
aside  or  quash  a  peremptory  writ  of  mandamus,  or  to  set  aside 
the  service  of  either  writ,  must  be  made  at  a  term,  whereat  the 
writ  might  have  been  granted. 

I  2076.  Contents  of  alternative  writ;  demurrer  thereto. 

The  statement,  contained  in  an  alternative  writ  of  mandamus, 
of  the  facts  constituting  the  grievance,  to  redress  which  it  is 
issued;  the  joinder  therein  of  two  or  more  such  grievances;  and 
the  command  of  the  writ,  are  subject  to  the  provisions  of  chapter 
sixth  of  this  act,  respecting  the  statement,  in  a  complaint,  of  the 
facts  constituting  a  cause  of  action;  the  joinder  therein  of  two 
or  more  causes  of  action;  and  the  demand  of  judgment  thereupon. 
The  person,  upon  whom  the  writ  is  served,  Instead  of  making 
a  return  thereto,  may  file  in  the  office  where  the  writ  is  return- 
able, a  demurrer  to  the  writ;  or  he  may  file  a  demurrer  to  n 
complete  statement  of  facts  contained  in  the  writ,  as  constituting 
a  separate  grievance,  and  make  a  return  to  the  remainder  of  the 
writ.  A  demurrer  may  be  thus  taken,  in  a  case  where  a  defend- 
ant may  demur  to  a  complaint,  or  to  a  cause  of  action  separately 
stated  In  a  complaint,  as  prescribed  in  chapter  sixth  of  this  act; 
and  it  must  be  in  like  form. 

f  2077.  Form  and  contents  of  return. 

The  provisions  of  chapter  sixth  of  this  act,  relating  to  the  form 
and  contents  of  an  answer,  containing  denials  and  allegations 
of  new  matter,  except  those  provisions  which  relate  to  the 
verification  of  an  answer,  and  to  a  counterclaim  contained 
therein,  apply  to  a  return  to  an  alternative  writ  of  mandamns, 
showing  cause  against  obeying  the  command  of  the  writ.  For 
the  purpose  of  the  application,  each  complete  statement  of  facta, 
assigning  a  cause  why  the  command  of  the  writ  ousht  no*  ff 
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ae  obeyed,  is  regarded  as  a  separate  defence,  and  must  be  sepa- 
rately stated,   and  numbered. 
See  ft  408,  409,  600  and  §07,  ante. 

S  2078.  Further  return  cannot  be  compelled;  demurrer 
to  return. 

A  person,  who  has  made  a  return  to  an  alternative  mandamus, 
cannot  be  compelled  to  make  a  further  return.  The  people,  or 
the  relator,  may  demur  to  the  return,  or  to  any  complete  state- 
ment of  facts,  therein  separately  assigned  as  a  cause  for  disobey* 
ing  the  command  of  the  writ,  on  the  ground  that  the  same  is 
insufficient  in  law,  upon  the  face  thereof. 

5  2078.  ItMne  of  fact*  -when  it  arises. 

An  issue  of  fact  arises  upon  a  denial,  contained  in  the  return, 
of  a  material  allegation  of  the  writ,  or  upon  a  material  allegation 
of  new  matter,  contained  in  a  return;  unless  a  demurrer  thereto 
is  taken.  Where  the  people  or  the  relator  demur  to  a  complete 
statement  of  facts,  separately  assigned  as  cause  for  disobeying' 
the  command  of  the  writ,  an  issue  of  fact  arises,  with  respect 
to  the  remainder  of  tha  return* 

8m  f  964,  ante. 

|  £060.  Application  of  certain  provisions  of  chapter 
atxta. 

-  Oral  pleadings  upon  ft  writ  of  mandamus  are  abolished,  and 
do  pleadings  are  allowed,  except  as  prescribed  in  the  foregoing 
lections  of  this  article.  The  provisions  of  title  second  of  chapter 
tixth  of  this  act  apply  to  the  writ  *  and  the  return;  except  that  it 
Is  not  necessary  to  serve  a  copy  of  either,  upon  the  attorney 
for  the  adverse  party,  or  to  verify  either,  and  that  neither  can 
be  amended,  without  special  application  to  the  court,  or  stricken 
out  as  sham. 

I  3081.  Service  of  notice  of  nlinar  return,  and  demurrer. 

Where  a  return  to  an  alternative  writ  of  mandamus  has  been 
filed,  the  attorney  for  the  defendant  making  it  must  serve,  upon 
the  attorney  for  the  people  or  the  relator,  a  notice  of  the  fifing 
thereof.  Where  the  people  or  the  relator  demur  to  the  return, 
or  to  a  Dart  thereof,  a  copy  of  the  demurrer  must  be  served  upon 
the  attorney  for  the  defendant,  within  twenty  days  after  th* 
service  of  such  a  notice.  Where  the  defendant  demurs  to  the 
writ,  or  to  a  part  thereof,  a  copy  of  the  demurrer  must  be  served 
upon  the  attorney  for  the  people  or  the  relator,  within  the  tim« 
prescribed  by  law  for  filing  it. 

I  9082.  Subsequent  proceedings  the  same  as  in  an  action* 

Except  as  otherwise  expressly  prescribed  in  this  act,  the  pro 
ceedings  after  issue  is  joined,  upon  the  facts  or  upon  the  law,  are, 
in  all  respects,  the  same  as  in  action:  and  in  each  provision  of 
this  act,  relating  to  the  proceedings  in  an  action,  apply  thereto. 
For  the  purpose  of  the  application,  the  writ,  the  return,  and  the 
demurrer  are  deemed  to  be  pleadings  in  an  action:  and  the  final 
order  Is  deemed  to  be  a  finnl  judgment,  nnd  may  be  entered  and 
docketed,  and  enforced,  with  respect  to  such  pnrta  thnrpof  as  are 
not  enforced  by  a  peremptory  mandamus,  as  a  final  judgment  in 
ui  action.      But  before  the  final  order  can  be  docketed,  or  as 
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execution  issued  thereupon,  an  enrollment  must  be  filed  thereupon, 
as  a  judgment-roll  in  an  action.  For  that  purpose,  the  clerk  must 
attach  together  and  file  in  his  office,  a  certified  copy  of  the  nun) 
order;  the  writ  and  the  return,  or  copies  thereot;  together  witb 
the  same  papers,  which  are  required  by  law  to  be  incorporated 
into  a  judgment-roll  in  an  action.  Where  the  final  order  is  in 
favor  of  the  people  or  the  relator,  it  must  award  a  peremptory 
mandamus,  to  be  forthwith  issued. 
2  It.  8.  560,  §  65  and  part  of  §  57  (2  Bdm.  608);  Co.  Proc,  f  471. 

i  2083.  Issue  of  fact;  how  triable. 

An  issue  of  fact,  joined  upon  an  alternative  writ  of  mandamus, 
must  be  tried  by  a  jury,  as  if  it  was  an  issue  joined  in  an  action 
specified  in  section  008  of  this  act;  unless  a  jury  trial  is  waived, 
or  a  reference  is  directed  by  consent  of  parties.  Where  the  writ 
was  issued  upon  the  relation  of  a  private  person,  the  relator  or 
the  defendant  is  entitled  to  a  verdict,  report  or  decision,  where 
he  would  be  entitled  thereto,  if  the  issue  was  joined  in  an  action, 
brought  by  the  relator  against  the  defendant,  to  recover  dam- 
ages for  making  a  false  return. 

I  2084.   [Am'd,  1895.]    Id.;   where  triable. 

An  issue  of  fact,  joined  upon  an  alternative  writ  of  mandamus, 
granted  at  a  special  term  of  the  supreme  court,  is  triable  in  the 
county,  wherein  it  is  alleged  in  the  writ,  that  the  material  facts 
took  place,  unless  the  court  directs  it  to  be  tried  elsewhere.  An 
issue  of  fact,  joined  upon  an  alternative  wVit  of  mandamus, 
granted  at  a  term  of  the  appellate  division  of  the  supreme  court, " 
is  triable  in  the  county,  which  -determines  the  judicial  department 
wherein  the  application  for  the  writ  must -be  made;  unless  the 
appellate  division  directs  it  to  be  tried  in  another  county  of  the 
same  judicial  department.  Upon  the  trial  of  an  issue  of  fact 
joined  upon  an  alternative  writ  of  mandamus,  the  verdict,  report 
or  decision  must  be  returned  to,  and  the  final  order  thereupon 
must  be  made  by,  the  appellate  division  or  its  special  term,  as 
the  case  requires. 
L.  1895,  cb.  946. 

|  2085.  [Am'd,  1895.]  If  sue  of  law  upon  general  term* 
mandamus;  how  and  'where  triable. 

An  issue  of  law,  joined  upon  an  alternative  writ  of  mandamus, 
granted  by  the  appellate  division,  must  be  tried,  and  the  final 
order  thereupon  must  be  made,  by  the  appellate  division. 

L.    1895,   ch.  946. 

§  2086.    [Am'd,   1899.]    Costs. 

Where  an  alternative  writ  of  mandamus  has  been  issued,  costs 
may  be  awarded,  as  in  an  action;  except  that,  upon  making  a 
final  order,  the  costs  are  in  the  discretion  of  the  court.  Where  an 
application  for  a  peremptory  writ  of  mandamus  is  granted  or 
denied,  without  a  previous  alternative  mandamus,  costs  not  ex- 
ceeding fifty  dollars  and  disbursements,  may  be  awarded  to  either 
party,  as  upon  a  motion. 

L.  1883.  ch.  271 ,  S  6  (4  Edm.  619) ;  L.  1854,  ch .  2tt),  1 8  (4  Bdm.  689)  ;  L.  1899,  ch.  «7.    I» 
affect  s»ept.  1, 1810.  ' 

|   2087.   [Am'd,  1895,  191  S.I    Appeals. 

An  appeal  from  an  order  granting  a  peremptory  writ  of  man- 
damus,  where  an  alternative   writ  of  mandamus   was  not  pre- 

*  So  in  the  original. 
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riously  issued,  and  an  appeal  from  an  order  granting  or  denying 
an  application  for  an  alternative  writ  of  mandamus,  must  be 
taken  as  from  a  final  order  made  in  a  special  proceeding.  An 
appeal  from  a  final  order  made  upon  an  alternative  mandamus, 
must  be  taken  as  an  appeal  from  a  judgment;  and  each  pro* 
vision  of  law,  relating  to  an  appeal  from  a  judgment,  either  to 
the  appellate  division  or  to  the  court  of  appeals,  is  applicable 
thereto.  But  where  an  appeal  is  taken,  as  prescribed  in  this 
section,  from  an  order  of  the  appellate  division,  granting  a 
peremptory  mandamus,  made  upon  an  original  application,  or 
from  a  final  order,  made  upon  an  alternative  mandamus,  granted 
at  the  appellate  'division,  the  execution  of  the  order  appealed 
from  shall  not  be  stayed,  except  by  the  order  of  the  same  ap- 
pellate division,  made  upon  such  terms,  as  to  security  or  other- 
wise, as  justice  requires. 

L.  1850,  ch.  174.  |8  (4  Edra.  683)  ;  L.  1854,  ch.  270.  f  1  (4  Edm.  682), 
am'd;  L.  1895,  ch.  946;  L.  1013,  cb.     574.      In  effect  Sept.   1,  1913. 

1  2088.  [Am'd,1913.]      When  relator  to  recover  damages. 

Where  a  return  has  been  made  to  an  alternative  writ  of  man- 
damus, issued  upon  the  relation  of  a  private  person,  the  court, 
upon  making  a  filial  order  for  a  peremptory  mandamus,  must 
also,  except  where  said  writ  is  directed  to  a  state  officer  or 
officers,  or  an  officer  or  officers  of  a  municipal  or  private  cor- 
poration, if  the  relator  so  elects,  award  to  the  relator,  against 
the  defendant  who  made  the  return,  the  same  damages,  if  any, 
which  the  relator  might  recover,  in  an  action  against  tfiat  de- 
fendant, for  a  false  return.  The  relator  may  require  his  dam- 
ages where  entitled  thereto  as  aforesaid,  to  be  assessed  upon 
the  trial  of  an  issue  of  fact,  if  the  verdict,  report,  or  decision 
is  in  his  favor.  Such  an  assessment  of  damages  bars  an  action 
for  a  false  return. 

2  B.  8.  587,  ||  57  and  58  (2  Edm.  608),  am'd;  L.  1013,  cb.  574,  In 
effect  Sept.  1,   1913. 

I  2080.  [Am'd,  1895.]  Stay  to  proceedings!  enlargement 
of  time. 

The  proceedings  upon  a  writ  of  mandamus,  granted  at  a  special 
term,  may  be  stayed,  and  the  time  for  making  a  return,  or  for 
doing  any  other  act  thereupon,  as  prescribed  in  this  article,  may 
he  enlarged,  as  in  an  action,  by  an  order  made  by  a  judge  of 
the  court,  but  not  by  any  other  officer.  Where  the  writ  was 
granted  at  a  term  of  the  appellate  division,  au  order  staying  the 
proceedings,  or  enlarging  the  time  to  make  a  return,  can  be  made 
only  by  a  justice  of  the  appellate  division  of  the  same  depart- 
emnt;  and  where  notice  has  been  given  of  an  application  for  a 
mandamus  at  a  term  of  the  appellate  division  of  the  supreme 
court,  or  an  order  has  been  made  to  show  cause,  at  such  term, 
why  a  mandamus  should  not  issue,  a  stay  of  proceedings  shall 
not  be  granted,  before  the  hearing,  by  any  court  or  judge. 

Id.,  |  59.  am'd.     See  L.  of  1873,  f  8;  L.   1895,  ch.  946. 

I  2090.  Fine  in  certain  caaes. 

Where  a  final  order  awards  a  peremptory  mandamus,  directed 
to  a  public  officer,  board  or  other  body,  commanding  him  or  them 
to  perform  a  public  duty,  enjoined  upon  him  or  them  by  a  special 
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provision  of  law,  if  it  appears  to  the  court,  that  the  officer,  or 
cue  or  more  members  of  the  board  or  body,  have,  without  just 
excuse,  refused  or  neglected  to  perform  the  duty  so  enjoined,  the 
court,  besides  awarding  to  the  relator  his  damages  and  costs,  as 
prescribed  in  this  article,  may,  in  the  same  order,  impose  a  fine, 
not  exceeding  two  hundred  and  fifty  dollars,  upon  the  officer,  or 
upon  each  member  of  the  board,  who  has  so  refused  or  neglected. 
The  fine,  when  collected,  must  be  paid  into  the  treasury  of  the 
State;  and  the  payment  thereof  bars  any  action  for  a  penalty, 
incurred  by  the  person  so  fined,  by  reason  «f  his  refusal  w 
neglect  to  perform  the  duty  so  enjoined. 
2B.&  587,  |  60,  am'd. 
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ARTICLE!  FIFT* 

The  writ  of  prohibitum 

fee.  20M.  Kinds  of  writ;  how  granted. 

2092.  \\uen  writ  granted  at  special  term. 

t>>93    Id.;  by  the  appellate  division  of  the  eupreme  coort- 

2094    Alternative  Wilt  must  Issue  first;  its  contents. 

uuJ&.  Jo.;  when  returnable;  how  served. 

2U96.  Abbolute  writ  Issaes,  unless  return  made. 

2u97    Legal  objections,  how  taken;  motion  to  quash  or  set  aside  writs 

2008.  Return  by  party;  proceedings  when  he  adopts  Judge's  return. 

2098    1  roceedlngs  after  return;   trial  by  jury. 

2100.  Flnul  order;  costs. 

2101    Appeals. 

2102.  Stay  of  proceedings;  enlargement  of  time 

1  2091.   [Am'd,  1013.]      Kinds  of  wrlt|  hovr   granted. 

A  writ  of  prohibition  is  either  alternative  or  absolute.  The 
alternative  W£it  may  be  granted  upon  an  affidavit,  or  other 
written  proof,  showing  a  proper  case  therefor.  Previous  notice 
of  the  application  must  be  given  to  a  judge  of  the  court,  or  to 
the  corporation  board,  or  other  body,  officer,  or  other  person 
to  which  or  to  whom  it  is  directed. 

2  B.  8.  587,  I  61  (2  Edm.  609).  am'd.  See  f  2067,  ante.  Am'd,  L. 
1913,  ch.    673.      In  effect  Sept.  1,  1913. 

I  2002*  When  writ  granted  at  special  term* 

Except  where  special  provision  therefor  is  otherwise  made  in 
this  article,  an  alternative  writ  of  prohibition  can  be  granted 
only  at  a  special  term  of  the  court.  In  the  supreme  court,  the 
special  term  must  be  one  held  within  the  judicial  district,  em- 
bracing the  county,  wherein  the  action  is  triable,  or  the  special 
proceeding  is  brought,  in  the  bourse  of  which  the  matter,  sought 
to  be  prohibited  by  the  writ,  originated. 

L.  1873,  ch.  70,  |  1 ;  see  |  2068,  ante. 

I  2003.   [Am'd,  1895.]      Id.j  by  the  appellate   division  of 
the  supreme  court. 

An  alternative  writ  of  prohibition  may  be  granted  at  a  term 
of  the  appellate  division  of  the  supreme  court  only,  directed  gen- 
erally to  any  judge  holding,  or  to  hold,  a  special  term  of  the  same 
court,  or  directed  to  one  or  more  judges  of  the  same  court, 
named  therein,  in  any  case  where  such  a  writ  may  be  issued  out 
of  the  supreme  court,  directed  to  any  other  court,  or  to  a  judge 
thereof.  Such  a  writ  can  be  granted  only  at  the  term  of  the 
appellate  division  of  the  judicial  department,  embracing  the 
county,  wherein  the  action  is  triable,  or  the  special  proceeding 
is  brought,  in  the  course  of  which  the  matter,  sought  to  be  pro- 
hibited by  the  writ,  originated,  unless  a  term  of  the  appellate 
division  of  said  department  is  not  in  session;  in  which  case,  it 
may  be  granted  at  a  term  of  the  appellate  division  in  an  adjoin- 
ing judicial  department. 

L.  1873,  ch.  70,  |  1,  am'd;  L.  1805,  ch.  946.     See  f  2069,  ante. 


I  2094.  Alternative  vrrlt  must  Issue  first  j  its  contents. 

Except  as  otherwise  specially  prescribed  by  law,  an  absolute 
writ  of  prohibition  cannot  be  issued,  until  an  alternative  writ 
has  been  issued  and  duly  served,  and  the  return  day  thereof  has 
elapsed.    The  alternative  writ  must  be  directed  to  the  court  in 
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which,  or  to  the  judge  before  whom,  and  also  to  the  party  In 
whose  favor,  the  proceedings  to  be  restrained  were  taken,  or  are 
about  to  be  taken.  It  must  command  t^e  court  or  judge,  and  alsc 
the  party,  to  desist  and  refrain  from  any  further  proceedings  *n 
the  action  or  special  proceeding,  or  with  respect  to  the  particular 
matter  or  thing  described  therein,  as  the  case  may  be,  until  the 
further  direction  of  the  court  issuing  the  writ;  and  also  to  show 
cause,  at  the  time  when,  and  the  place  where,  the  writ  is  made 
returnable,  why  they  should  not  be  absolutely  restrained  from  any 
further  proceedings  in  that  action,  special  proceeding,  or  matter. 
The  writ  need  not  contain  any  statement  of  the  facts  or  legal 
objections,  upon  which  the  relator  founds  his  claim  to  relief. 
L.  1873,   ch.  70,  $  61,  in  part.    See  |  2076,  ante. 

S  200S.   [Am'd,   1895.}    Id.}  when  returnable)  how  served 

The  writ  must  be  made  returnable,  either  forthwith  or  at  a 
day  certain,  before  the  term  which  granted  it,  or  upon  the  first 
day  of  a  future  term,  therein  specified,  at  which  application  for 
the  writ  might  have  been  made.  Where  it  is  granted  at  a  term 
of  the  appellate  division  in  a  judicial  department,  adjoining  that 
wherein  the  matter  originated,  it  may,  in  the  discretion  of  the 
court,  be  made  returnable  at  a  term  of  the  appellate  division  of 
either  department.  The  writ  must  be  served  on  the  court  or 
judge,  and  also  upon  the  party,  as  prescribed  by  law  for  the  serv- 
ice of  an  alternative  writ  of  mandamus.  A  copy  of  the  papers, 
upon  which  it  was  granted,  must  be  delivered  with  each  copy  of 
the  writ. 

See  Id.,  ft  61,  and  L.  1873,  ch.  70,  f  1,  and  part  of  g  4;  |  2071,  ante;  I*. 
1885,  ch.  946. 

ft  2096.  [Am'd,  1895.]  Absolute  writ  issmes,  unless  return 
made. 

Where  the  alternative  writ  has  been  duly  served  upon  the 
court  or  judge,  and  upon  the  party,  the  relator  is  entitled  to  an 
absolute  writ,  unless  a  return  is  made  by  the  court  or  judge,  and 
by  the  party,  according  to  the  exigency  of  the  alternative  writ, 
or  within  such  further  time  as  may  be  granted  for  the  purpose. 
The  return  must  be  annexed  to  a  copy  of  the  writ;  and  it  must 
be  either  delivered  in  open  court,  or  nled  in  the  office  of  the  clerk 
of  the  county  where  the  writ  is  returnable.  Where  the  party 
makes  a  return,  the  court  or  judge  must  also  make  a  return.  In 
default  thereof,  the  judge,  or  the  members  of  the  court,  may  be 
punished,  upon  the  application  of  the  people  or  of  the  relator, 
for  a  contempt  of  the  court  issuing  the  writ.  A  return  to  an  al- 
ternative writ  of  prohibition  cannot  be  compelled  in  any  other 
case. 

L.  1896,  ch.  046. 

|  2097.  Leieral  objections,  how  token)  motion  to  amasn  •» 
set  nslde  writ. 

An  alternative  writ  of  prohibition  cannot  be  quashed  or  set 
aside,  upon  motion,  for  any  matter  involving  the  merits.  An  ob- 
jection to  the  lejral  sufficiency  of  the  papers,  upon  which  the  writ 
was  granted,  may  be  tnkpn  in  the  return.  A  motion  to  quash  an 
absolute  writ  of  prohibition,  or  to  set  aside  an  alternative  writ, 
for  any  matter  not  involving  the  merits,  must  be  made  at  a  ten» 
where  the  writ  might  have  been  granted. 

See  S  2078,  ante. 
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S  20O8.  Return  by  party;  proceeding's  When  he  adopt* 
Judflte's  return. 

A  return  to  an  alternative  writ,  when  made  by  a  party,  must 
be  Yerincu  by  his  amdavii,  as  required  for  the  verification  of  a 
pleading  in  a  court  of  record;  unless  it  consist*  only  of  objections 
10  the  legal  sufficiency  of  the  papers  upon  which  the  writ  was 
granted.  Where  the  party  unites  with  tht-  court  or  judge  in  a 
return,  or  annexes,  to  the  court's  or  the  judge's  return,  an  in- 
sTrument'in  writing,  subscribed  by  him,  to  the  effect  that  he 
adopts  it,  ard  relies  upon  the  matters  therein  contained,  as  suffi- 
cient cause  vhy  the  court  or  judge  should  not  be  restrained,  as 
mentioned  in  the  writ,  he  is  thenceforth  deemed  the  sole  defend- 
ant in  the  pecial  proceeding;  except  that  where  a  final  order  is 
made,  awarding  an  absolute  writ  of  prohibition,  snch  a  wiit  must 
be  directed  to  the  party,  and  also  to  the  court  or  the  judge. 

Section  63,  B    8.,  an*        See  g  T088,  anie. 

f  2090.  [Am'd,  1895.]  Proceedings  after  return;  trial  by 
J*ry. 

Pleadings  are  not  allowed  upon  a  writ  of  prohibition.  Where 
an  alternative  writ  has  been  issued,  the  cause  may  be  disposed  of 
without  further  notice,  at  the  term  at  which  the  writ  is  return- 
able. If  it  is  not  then  disposed  of,  it  may  be  brought  to  a  hearing, 
upon  notice,  at  a  subsequent  term.  It  must  be  heard  at  a  term 
of  the  appellate  division  in  the  same  judicial  department,  or  at  a 
special  term  held  in  tLe  same  judicial  district,  as  the  case  may  be. 
The  relator  may  controvert,  by  affidavit,  any  allegation  of  new 
matter  contained  in  the  return.  The  court  may  direct  the  trial 
of  any  question  of  fact  by  a  jury,  in  like  manner  and  with  like 
effect,  as  where  an  order  is  made  for  the  trial,  by  a  jury,  of  issue* 
of  fact,  joined  in  an  action  triable  by  the  court.  Where  such  a 
direction  is  given,  the  proceedings  must  be  the  same,  as  upon  tht 
*rial  of  issues  so  joined:  in  an  action. 

iectlOB  04,  E.  8.,  am'QJ  L.  1896,  ch.  9*6, 


I  2100.    Final    order}   costs. 

Where  a  final  order  is  made  in  favor  of  the  relator,  it  must 
award  an  absolute  writ  of  prohibition;  and  it  may  also  direct  that 
all  proceedings,  or  any  specified  proceeding,  theretofore  takes 
in  the  action,  special  proceeding,  or  matter,  as  to  which  the  pro- 
hibition absolute  issues,  be  vacated  and  annulled.  The  writ  of 
consultation  is  abolished.  Where  a  final  order  is  made  against 
the  relator,  it  must  authorize  the  court  or  judge,  and  the  ad- 
verse party,  to  proceed  in  the  action,  special  proceeding,  or  matter, 
as  if  the  alternative  writ  had  not  been  issued.  Costs,  not  exceed- 
ing fifty  dollars  and  disbursements,  may  be  awarded  to  either 
party,  as  upon  a  motion. 

Sections  63,  64,  65,  B.  8.,  am'd. 

I  2101.    [Am'd,   1895,   1013. J      Appeals. 

An  order  granting  or  denying  an  application  for  an  alternative 
writ  of  prohibition,  and  a  final  order,  made  as  prescribed  in  the 
last  gection,  can  be  reviewed  only  by  appeal.  Where  the  order 
was  made  by  the  appellate  division,  the  execution  of  the  order 
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appealed  from  shall  not  be  stayed,  except  by  an  order,  made  at 
a  term  of  the  appellate  division  in  the  same  department  upon 
such  terms,  as  to  security  or  otherwise,  as  justice  requires. 

So*  L.  1873,  eh.  70,  f  3;  also,  f  2087,  ante;  L.  1895,  ch.  946;  U  1912, 
ch.    678.      In  effect  Sept.  1,  1918. 

|  2102.  [Am'd,  1895.]      Stay  of  proceedings;  enlargement 
of  time. 

The  proceedings  upon  a  writ  of  prohibition,  granted  at  a  special 
term,  may  be  stayed,  and  the  time  for  making  a  return,  or  for 
doing  any  other  act  thereupon,  as  prescribed  in  this  article,  may 
'be  enlarged,  as  in  an  action,  by  an  order  made  by  the  judge  of 
the  court,  but  not  by  any  other  officer.  Where  the  writ  was 
granted  at  a  term  of  the  appellate  division,  an  order  staying  the 
proceedings,  or  enlarging  the  time  to  make  a  return,  can  be 
made  only  by  a  justice  of  the  appellate  division  of  the  judicial 
department  within  which  the  writ  is  returnable;  and  where 
notice  has  been  given  of  an  application  for  a  prohibition  at  a 
term  of  the  appellate  division,  or  an  order  has  been  made  to 
show  cause  at  such  term,  why  a  prohibition  should  not  issue,  a 
stay  of  proceedings  shall  not  be  granted,  before  the  hearing,  by 
any  court  or  judge. 

See  |  2089,  ante,  and  act  of  1873;  U  1895,  ch.  941 
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ARTICLE   SIXTH. 

The  writ  of  assessment  of  damages. 

See.  2108.  Writ  defined. 

2104.  Application  therefor. 

2105.  when  made  by  attorney-general  or  district-attorney. 
9106.  Writ ;  to  whom  directed. 

2107.  OontenU  of  writ. 
2109.  Notice  of  execution. 

2109.  Jory ;  how  procured. 

2110.  Jury  to  be  sworn. 

2111.  Jury  to  make  Inquisition. 

2lt2.  Nonce  of  application  to  court  thereupon. 

2113.  Court  may  set  aside  Inquisition. 

2114.  Order  on  confirming  inquisition. 

2115.  State  treasurer  to  pay  damages,  etc.,  to  gorernor. 

2116.  Gorernor  to  pay  damaoes  Into  court. 

2117.  Investment  of  money  so  paid. 
2l  19.  How  obtained  by  claimant. 

2119.  Taking  lands  by  the  United  States. 

|  2103.  Writ  defined. 

The  writ,  heretofore  known  as  the  writ  of  ad  quod  damnum, 
shall  hereafter  be  styled  the  writ  of  assessment  of  damages. 

f  2104.  Application  therefor. 

Whenever  the  governor  of  the  State  is  authorized  by  law,  to 
take  possession  of  any  real  property  within  the  State,  for  the  use 
of  the  people  of  the  State,  and  he  cannot  agree  with  the  owner 
or  owners  thereof  for  its  purchase,  he  may  cause  application  to 
be  made  to  the  supreme  court,  at  a  special  term  thereof,  for  a 
writ  of  assessment  of  damages,  which,  must  be  granted  accord- 
ingly. 

2  R.  8.  988, 1 66  (3  Edm .  610). 

$  21  Off.  When  made  by  attorney-greneral  or  diatrict- 
attorney. 

The  attorney-general,  or  district-attorney  of  the  county  in 
which  the  real  property  is  situated,  must,  when  the  governor  so 
directs,  make  the  application,  in  the  name  of  the  governor;  and 
must  conduct  the  subsequent  proceedings,  under  the  governor's 
direction. 

f  21 OO.  Writ j  to  whom   directed. 

The  writ  must  be  directed  to  the  sheriff  of  the*  county  in 
which  the  real  property  to  be  taken  is  situated,  unless  the  court 
directs  the  damages  for  the  taking  to  be  assessed  by  a  jury  of 
another  county;  in  which  case  the  writ  must  be  issued  to  the 
sheriff  of  the  county,  from  which  the  jury  is  directed  to  be 
taken. 
Id.,  part  of  1 66,  am'd.   See M 1070  and  1071,  ante 

|  2107.  Contents    of   writ. 

The  writ  must  describe  the  real  property  to  be  taken,  with  the 
like  certainty  as  is  required  in  a  complaint  in  an  action  of  eject- 
ment. It  must  command  the  sheriff,  to  whom  it  is  directed,  to 
inquire,  by  the  oaths  of  twelve  men  of  his  county,  qualified  to 
act  as  trial  jurors  in  a  court  of  record,  whether  the  owner  or 
owners  of  the  real  property,  or  any  of  them,  will  sustain  any 
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damages  by  the  taking  thereof,  for  the  use  of  the  people  of  the 
State;  and,  if  so,  the  amount  thereof;  and  that  he  return  the 
writ  to  the  supreme  court,  without  delay,  with  the  finding  <£ 
the  jury  thereupon. 

2   B.   S.  588,    |  67. 

S  2108.   Notice   of  execution. 

The  sheriff,  immediately  after  the  delivery  of  the  writ  to  him, 
must  give  notice  of  the  time  when,  and  the  place  where,  the 
writ  will  be  executed,  by  publishing  the  notice,  once  in  each  week, 
for  at  least  three  successive  weeks,  in  a  newspaper  printed  iu 
his  county. 

itf.,  S  68. 

ft  2109.  [Am*d,  1805. J    Jury)  how  procured. 

The  sheriff  must  notify  twelve  men  of  his  county,  qualified 
to  act  as  trial  jurors  in  a  court  of  record,  to  attend  at  the  time 
and  place,  and  for  the  purpose,  specified  in  the  notice.  Each 
juror  must  be  notified,  as  a  juror  is  notified  to  attend  a  trial  term 
of  the  supreme  court.  Upon  his  failure  to  attend,  when  duly 
notified,  his  attendance  may  be  compelled  by  attachment,  and  pro- 
ceedings may  be  taken  against  him,  and  he  may  be  punished  there- 
upon,' by  the  supreme  court,  as  where  a  juror  duly  notified,  fails 
to  attend  at  a  trial  term  thereof.  The  sheriff  may  require  the 
attendance  of  a  talesman,  in  place  of  a  jnror  notified  and  not 
appearing;  or  he  may  adjourn  the  proceedings,  for  the  purpose, 
of  punjshXng  the  defaulting  juror,  or  compelling  his  attendance. 

Id.,   part  of  {  69;  L.  1895,   ch.  946. 

{  2110.  Juror  to  be  sworn. 

When  a  jury  has  been  procured,  the  sheriff  must,  before  the 
jurors  proceed  to  the  inquiry  commanded  by  the  writ,  admin- 
ister to  each  of  them  an  oath,  that  he  will  diligently  inquire 
concerning  the  matters  specified  in  the  writ,  and  will  give  a 
true  verdict,  according  to  the  best  of  his  judgment,  without 
favor  or  partiality. 

Remainder  of  Id.,  §  60. 

f  2111.  Jury  to  make   Inquisition. 

After  being  sworn  as  prescribed  in  the  last  section,  the  jii*T 
must  view  all  the  real  property  described  in  the  writ,  and  con- 
sider the  value  thereof.  They  may,  in  the  discretion  of  a 
majority  of  them,  hear  such  testimony  as  may  be  offered  by 
any  person  appearing,  respecting  the  value.  They  must  thereupon 
assess  the  damages,  which  the  owner  or  owners  of  the  real 
property  will  sustain,  by  being  deprived  thereof.  When  the 
real  property  consists  of  two  or  more  distinct  parcels,  owned, 
or  claimed  to  be  owned,  by  different  persons,  the  jury  must 
assess  separately  the  value  of  each  distinct  parcel.  If  the  writ 
requires  them  so  to  do,  or  if  a  majority  of  them  think  proper 
bo  to  do.  If  they  cannot  agree,  after  a  reasonable  time,  the 
sheriff  may  discharge  them,  and  publish  a  new  notice,  and 
procure  a  new  jury.  When  the  jurors  have  agreed,  they  must 
make  nn  inquisition,  stating  the  sum  to  be  paid,  by  the  people 
of  the  State,  for  taking  each  distinct  parcel,  or  the  whole,  as  the 
case  requires.  The  inquisition  must  be  signed  by  each  juror, 
and  by  the  sheriff;  and  the  sheriff  must  immediately  thereafter 
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file  the  inquisition  and  the  writ,  with  his  return  to  the  writ, 
in  the  office  of  the  clerk  of  the  county  iu  which  the  real  property 
is  situated. 

2  B.  S.  688,   |  m 

|  2112.  Notice  of  application:  to  court  thereupon. 

Within  three  months  after  the  writ,  and  the  return  thereto, 
with  the  inquisition  thereupon,  have  been  filed,  as  prescribed  in 
the  last  section,  the  attorney-general,  or  district-attorney,  having 
charge  of  the  proceeding,  must  cause  to  bo  published,  a  notice, 
directed,  generally,  to  all  the  owners  nnd  persons  interested  in 
the  real  property;  describing  the  property,  in  general  concise 
terms;  stating  when  and  where  the  writ,  return,  and  inquisition 
were  filed;  and  requiring  the  persons  notified  to  show  cause, 
at  a  special  term  of  the  supreme  court,  to  be  held  at  a  time  and 
at  a  place  specified  in  the  notice,  why  the  inquisition  should  not 
be  confirmed;  or,  if  the  governor  so  directs,  why  the  inquisition 
should  not  be  set  aside.  The  notice  must  be  published,  at  least 
once  in  each  week,  for  three  successive  weeks,  in  a  newspaper 
printed  in  the  county,  and  also  in  the  newspaper  printed  at 
Albany,  in  which  legal  notices  are  required  to  be  published- 

|  2113.  Conrt  may  net  anide  In  (intuition. ' 

At  the  time  and  place  specified  in  the  notice,  the  court  must 
examine  into  the  inquisition,  and  hoar  such  allegations,  and 
affidavits,  or  other  written  proofs,  as  may  be  presented  in  behalf 
of  the  people,  or  any  owner,  or  person  interested.  If  the  court 
then,  or  at  the  time  and  place  to  which  the  matter  is  adjourned, 
determines  that  the  inquisition  is,  in  any  respect,  excessive,  un- 
just or  otherwise  materially  defective,  it  may  set  aside  the  whole 
or  any  part  thereof;  and  may  direct  that  another  writ  issue,  or 
another  inquisition  be  taken,  to  supply  the  defects. 

2  H.  S.  688,  f  71.  arn'd. 

I  2114.  Order  on  confirming:  inqnisitlon. 

If  it  appears  to  the  court,  that  the  writ  has  been  duly  executed, 
an  order  must  be  made,  and  entered  in  the  office  of  the  clerk 
of  the  county,  in  which  the  real  property  to  be  taken  is  situated, 
declaring  that  the  people  of  the  State,  upon  paying  into  court 
the  amount  of  the  damages  assessed  by  the  inquisition,  shall 
be  entitled  to  an  absolute  estate  in  the  real  property  described 
in  the  writ,  and  in  the  appurtenances  belonging  thereto. 

Id.,  {  72,  arn'd.    See  I  2116,  post. 

I  2115.  State  treasurer  to  pay  damages,  etc.,  to  governor. 

The  State  treasurer,  on  the  warrant  of  the  comptroller,  must 
pay  to  the  governor,  out  of  any  money  In  the  treasury,  appro- 
priated for  that  purpose,  sufficient  money  to  pay  the  damages 
assessed,  pursuant  to  the  foregoing  provisions  of  this  ■  article, 
and  the  costs  and  expenses  of  the  proceedings. 

Id.,  f  73.  arn'd;  1  B.  8.  170,  177,  |  1  (1  Edm.  170,  177) 

f  2110.  Governor  to  pay  danagea  Into  conrt. 

Immediately  after  the  receipt  by  the  governor,  as  prescribed 
In  the  last  section,  of  sufficient  money  to  pay  the  damages,  he 
must  pay  it  into  court;  and  thereupon  the  absolute  title  to  the 
real  property  &r  to  be  taken,  vests  in  the  people  of  the  State, 

Sae  Id,  f  72. 
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1  211T.  [Am'd,  1806.]    Investment  of  money  so  paid. 

If  an  application  for  the  money  paid  into  court  is  not  made, 
aa  prescribed  in  the  next  section,  within  sixty  days  after  the 
payment  into  court,  the  appellate  division  of  the  supreme  court 
in  that  judicial  department,  .  may  provide,  by  order,  for  the 
investment,  under  the  direction  of  the  court,  of  the  money,  and 
of  the  interest  to  arise  therefrom,  in  permanent  securities,  for 
the  benefit  of  the  owners. 

2  B.  8.  588,  |  74,  am'd;  L.  1896,  cb.  946. 

{  2118.  [Am'd,  1806.]    How  obtained  by  claimant. 

A  person  claiming  to  have  been  an  owner  of  or  interested  in, 
the  property,  when  it  was  so  taken,  may  present  to  the  appellate 
division  of  the  supreme  court,  at  a  term  thereof,  held  In  the  ju- 
dicial department  embracing  the  county,  wherein  the  property 
is  situated,  a  petition,  praying  for  the  payment  to  him  M  the 
whole  or  any  part  of  the  money  so  paid  into  court,  or  of  the 
income  remaining  uninvested,  or  both;  or  for  the  transfer  to 
him  of  the  whole  or  any  part  of  the  securities,  in  whijh  it  has 
been  invested.  The  court  must  thereupon  take  such  measures, 
as  it  deems  proper,  to  ascertain  the  rights  and  interests  of  the 
petitioner,  and  of  all  other  persons,  who  were  owners  of  or 
Interested  in  the  property,  or  who  are  personal  representatives, 
or  heirs,  of  owners  or  persons  so  interested,  and  to  cause  notice 
of  the  application  to  be  given  to  those  persons;  and  it  must  cause 
the  money  to  be  paid,  or  the  securities  to  be  transferred,  to  the 
several  persons  entitled  thereto,  in  accordance  with  the  rights 
and  interests  thus  ascertained. 

Id.,  ft  76  and  part  of  f  74,  am'd  and  consolidated;  L.  1896,  ch.  946. 

f  2110.  Taking  lands)  by  tne  United  States). 

When  the  legislature  of  the  State  consents  to  the  taking  cf 
any  real  property  within  the  State,  for  the  use  of  the  people  of 
the  United  States,  a  writ  of  assessment  of  damages  may  be 
issued;  and  the  proceedings  thereupon  must  be  in  accordance 
with  the  provisions  of  this  article;  except  that  the  application 
for  the  writ  must  be  made,  and  the  subsequent  proceedings  must 
be  conducted,  by  the  attorney  of  the  United  States,  for  the 
district  embracing  the  county  wherein  the  real  property  ia 
situated. 

Id.,  f  76,  am'd. 
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ARTICLE   SEVENTH. 

The  writ  of  certiorari,  to  review  the  determination  of  an  inferior 

tribunal. 

Sec  2120.  Cases  where  writ  may  Ibsuc. 

2121,  2122.  Cases  where  it  cannot  issue. 

2123.  When  issued  from  supreme  court. 

2124.  When    from   another   court. 

2125.  Limitation  of  time  for  review. 

2126.  Id.;  in  case  of  disability. 

2127.  Application  for  writ;  where  and  how  made. 

2128.  When  notice  necessary;  service  thereof. 
,      2129.  To  whom  writ  directed. 

2130.  Mode  of  service. 

2131.  Stay  of  proceedings. 

2132.  WThen  and  where  writ  returnable. 

2133.  Subsequent  proceedings  as  in  an  action. 

2134.  Return;  when  and  how  made. 

2135.  Id.;  how  compelled;  fees  for  making. 
2138.  Id.;   after  term  of  office  expired. 

2137.  When  third  person   may  be  brought  in. 

2138.  Hearing  upon  return. 

2139.  Id.;   upon  affidavits. 

2140.  Questions  to  be   determined. 

2141.  Final  order  upon  the  hearing. 

2142.  Restitution  may   be  awarded. 

2143.  Costs. 

2144.  Entry  and  enrollment  of  final  order. 

2145.  Effect  thereof. 

2146.  "  Body  or  officer  "  ;   "  determination  "  ;  what  they  includs. 

2147.  Application  of  this  article  to  certain  special  cases. 

2148.  Id.;  to  civil  cases  only. 

S2120.  Cases  where  writ  may  issue. 

The  writ  of  certiorari  regulated  in  this  article,  except  the  writ 
specified  in  section  2124  of  this  act,  is  issued  to  review  the  deter- 
mination of  a  body  or  officer.  It  can  be  issued  in  one  of  the  fol- 
lowing cases  only: 

1.  Where  the  right  to  the  writ  is  expressly  conferred,  or  the 
issue  thereof  is  expressly  authorized,  by  a  statute. 

2.  Where  the  writ  may  be  issued  at  common  law,  by  a  court 
of  general  jurisdiction,  and  the  right  to  the  writ,  or  the  power  of 
the  court  to  issue  it,  is  not  expressly  taken  away  by  a  statute. 

12121.  Canes  where  It  cannot  liine. 

A  writ  of  certiorari  cannot  be  issued,  to  review  a  determination, 
made,  after  this  article  takes  effect,  in  a  civil  action  or  special 
proceeding,  by  a  court  of  record,  or  a  judge  of  a  court  of  record. 

See  H   1356  and  13S7,  also  f  2,   ante. 

12122.  The  same. 

Except  as  otherwise  expressly  prescribed  by  a  statute,  a 
writ  of  certiorari  cannot  be  issued,  in  either  of  the  following 
eases: 

1.  To  review  a  determination,  which  does  not  finally  determine 
the  riehts  of  the  parties,  with  respect  to  the  matter  to  be  reviewed. 

2.  Where  the  determination  can  be  adequately  reviewed,  by  an 
appeal  to  a  court,  or  to  some  other  body  or  officer. 

3.  Where  the  body  or  officer,  making  the  determination,  is 
expressly  authorized,  by  statute,  to  rehear  the  matter,  \ipon  the 
relator's  application;   unless  the  determination   to  be  reviewed 
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was  made  upon   a  rehearing,  or  the  time   within    which    tht 
relator  can  procure  a  rehearing  has  elapsed. 

§  2123.  [Am'd,  1885.]    When  Issued  from  npreme  court. 

A  writ  of  certiorari  can  be  issued  only  out  of  the  supreme 
court,  except  in  a  case  where  another  court  is  expressly  author* 
ized  by  statute  to  issue  it. 

L.    1896,    ch.   940. 

ft  2124.  When  from  another  court. 

Any  court  of  record,  exercising  jurisdiction  of  an  appellate 
nature,  may  iBsue  a  writ  of  certiorari,  requiring  the  body  or 
officer  whose  proceedings  are  under  review,  to  make  a  return 
to  the  court  issuing  the  writ,  at  a  time  and  place,  fixed  by  the 
court,  and  designated  in  the  writ,  for  the  purpose  of  supplying 
any  diminution,  variance  or  other  defect,  in  the  record  or  other 
papers,  before  the  court  issuing  the  writ,  in  any  case  where 
justice  requires  that  the  defect  should  be  supplied,  and  adequate 
relief  cannot  be  obtained  by  means  of  an  order* 

2  R.  S.  599,  I  45  (2  Edm.  021).    See  ft  1215,  ante. 

ft  2125.  Limitation  of  time  for  review. 

Subject  to  the  provisions  of  the  next  section,  a  writ  of  cer- 
tiorari to  review  a  determination  must  be  granted  and  served, 
within  four  calendar  months  after  the  determination  to  be 
reviewed  becomes  final  and  binding,  upon  the  relator,  or  the 
person  whom  he  represents,  either  in  law  or  in  fact. 

|  2126.  [Am'd,  1896.]    Id.|  in  case  or  di ■ability. 

The  appellate  division  of  the  supreme  court  may  grant  the 
writ,  at  any  time  within  twenty  months  after  the  expiration  of 
the  time  limited  in  the  last  section,  where  the  relator,  or  the 
person  whom  he  represents,  was  at  the  time  when  the  determina- 
tion to  be  reviewed  became  final  and  binding  upon  him,  either 

1.  Within  the  age  of  twenty-one  years;  or 

2.  Insane;  or 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon 
conviction  of  a  criminal  offence,  for  a  term  less  than  for  life. 

L.  1895,  en.  940.    See  §  2091,  ante. 

|  2127.  [Am'd,  1895.]  Application  for  writ;  where  and 
how  made. 

An  application  for  the  writ  must  be  made  by,  or  in  behalf  of, 
a  person  aggrieved  by  the  determination  to  be  reviewed:  mast 
be  founded  upon  an  affidavit,  or  a  verified  petition,  which  may 
Jt>e  accompanied  by  other  written  proof;  and  must  show  a  proper 
case  for  the  issuing  of  the  writ.  It  can  be  granted  only  at  i 
term  of  the  appellate  division  of  the  supreme  court  or  at  special 
term;  and  the  granting  or  refusal  thereof  is  discretionary  with 
the  court. 

L.  1847,  cb.  280,  §  17  (4  Edm.  501);  L.  18U5,  ch.  940. 

|  2128.  When  notice  necessary;  service  thereof. 

Until  provision  is  made,  in  the  general  rules  of  practice,  for 
requiring,  or  dispensing  with  notice  of  the  application  for  the 
writ,  the  court  to  which  the  application  for  the  writ  is  made, 
*nay,  in  its  discretion,  require  or  dispense  with  notice.  A 
notice,  when  it  is  necessary,  must,  be  served,  with  copies  of  the 
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papers  upon  which  the  application  is  to  be  made,  upon  the  body 
or  omcer,  whose  determination  is  to  be  reviewed,  or  upon  sucb 
other  person  as  the  count  directs,  as  prescribed  in  this  article 
for  the  service  of  a  writ  of  certiorari.  The  service  must  be 
made,  at  least  eight  days  before  the  application,  unless  the 
court,  by  an  order  to  show  cause,  prescribes  a  shorter  time. 
Where  notice  is  given,  the  person  served  may  produce  affidavits 
or  other  written  proofs,  upon  the  merits,  m  opposition  to  uue 
application. 

|  2128.  To  whom  writ  directed. 

The  writ  must  be  directed  to  the  body  or  officer,  whose  deter- 
mination is  to  be  reviewed;  or  to  any  other  person  having  the 
custody  of  the  record  or  other  papers  to  be  certified;  or  to  both, 
if  necessary.  Where  it  is  brought  to  review,  the  determination 
of  a  board  or  body,  other  than  a  court,  if  an  action  would  lie 
against  the  board  or  body,  in  its  associate  or  official  name,  it 
mast  be  directed  to  the  board  or  body,  by  that  name;  otherwise 
it  must  be  directed  to  the  members  thereof,  by  their  names. 

§  2130.   Mode  of  service. 

A  writ  of  certiorari  must  be  served  as  follows,  except  whore 
different  directions,  respecting  the  mode  of  service  thereof,  are 
given  by  the  court  granting  it: 

1.  Where  it  is  directed  to  a  person  or  persons  by  name,  or 
by  his  or  their  official  title  or  titles,  or  to  a  municipal  corpora- 
tion, it  must  be  served,  upon  each  officer  or  other  person,  to 
whom  it  is  so  directed,  or  upon  the  corporation,  in  the  same 
manner  as  a  summons  in  an  action  brought  in  the  supreme 
court,  except  as  prescribed  in  the  next  two  subdivisions  of  this 
section. 

2.  Where  it  is  directed  to  a  court,  or  to  the  judges  of  a 
court,  having  a  clerk  appointed  pursuant  to  law,  service  upon 
the  court,  or  the  judges  thereof,  may  be  made  by  filing  the 
writ  with  the  clerk. 

3.  Where  it  is  to  be  served  upon  any  other  board  or  body, 
or  upon  the  members  thereof,  it  may  be  served  as  prescribed 
in  section  2071  of  this  act,  for  service,  upon  a  like  board  or 
body,  of  an  alternative  writ  of  mandamus. 

fee  §  2071,  ante;  2  B.  8.  002.  f  68  (2  Edm.  625),  and  2  R.  8.  599,  |  4S 
g  Edm.  621). 

f  2181.   Stay   of  proceedings. 

Except  as  prescribed  in  this  section,  a  writ  of  certiorari  does 
not  stay  the  execution  of  the  determination  to  be  reviewed,  or 
affect  the  power  of  the  body  or  officer,  to  which  or  to  whom  it 
ia  addressed.  The  court,  which  grants  the  writ,  may  in  its  dis- 
cretion, and  upon  such  terms,  as  to  the  security  or  otherwise, 
aa  justice  requires,  direct  by  a  clause  in  the  writ,  or  by  a 
separate  order,  that  the  execution  of  the  determination  bo 
stayed,  pending  the  certiorari,  and  until  the  further  direction 
of  the  court.  A  bond,  undertaking,  or  other  security,  given  to 
procure  such  a  stay,  is  valid  and  effectual,  according  to  its  terms, 
in  favor  of  a  person  beneficially  interested  in  upholding  the  de- 
termination to  be  reviewed,  who  is  admitted  as  a  party  to  the 
special  proceeding,  as  prescribed  in  section  2137  of  this  act. 

I  2182.  When  and  where  -writ  returnable.' 

A  writ  of  certiorari  must  be  made  returnable,  within  twenty 
(lays  after  the  service  thereof,  at  the  office  of  the  clerk  of  the 
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court.  If  it  was  issued  from  the  supreme  court,  it  must  be  made 
returnable  at  the  office  of  the  clerk  of  the  county,  designated 
therein,  wherein  the  determination  to  be  reviewed  was  made;  and 
if  the  county,  designated  in  the  writ,  is  not  the  proper  county,  the 
court,  upon  motion,  may  amend  the  writ  accordingly.  Thereupon 
all  papers  on  file  must  be  transferred  to  the  clerk  of  the  county, 
where  the  writ  is  made  returnable  by  the  amendment. 

Bee  §  2138,  poet. 

|  2183.  Subsequent  proceeding:*  as  in  an  action. 
After  a  writ  of  certiorari  has  been  issued,  the  time  to  make  a 
return  thereto  may  be  enlarged,  or  any  other  order  may  be  made, 
or  proceeding  taken,  in  the  cause,  in  relation  to  any  matter  not 
provided  for  in  this  article,  as  a  similar  proceeding  may  be  taken 
in  an  action,  brought  in  the  same  court,  and  triable  in  the  county 
where  the  writ  is  returnable. 

f  218-4.  Return;  when  and  hoir  made. 
The  clerk,  with  whom  a  writ  of  certiorari  is  filed,  and  each 
person,  upon  whom  a  writ  of  certiorari  is  served  as  prescribed 
in  section  2130  of  this  act,  must  make  and  annex  to  the  writ,  or 
to  the  copy  thereof  served  upon  him,  a  return,  with  a  transcript 
annexed,  and  certified  by  hiin,  of  the  record  or  proceedings,  and  a 
statement  of  the  other  matter,  specified  in  and  required  by  the 
writ.  The  return  must  l*e  filed  in  the  office  where  the  writ  is 
returnable,  according  to  the  command  thereof. 

2  R.   S.   599,   ft!  45  and  46   (2  Edm.   621). 

S  2185.  Id.;  how  compelled j  fee*  for  making. 
If  a  return  is  defective,  the  court  may  direct  a  further  return. 
An  omission  to  make  a  return,  as  required  by  a  writ  of  cer- 
tiorari, or  by  an  order  for  a  further  return,  may  be  punished,  as 
a  contempt  of  the  court.  But  a  judge  or  clerk  shall  not  be  thus 
punished,  unless  the  relator,  before  the  time  when  the  return  h 
required,  pays  him,  for  his  return,  the  sum  of  two  dollars,  and. 
in  addition,  ten  cents  for  each  folio  of  the  copies  of  papers  re- 
quired to  be  returned. 

See  2  R.   S.  576,   §  83    (2  Edm.   506),  and  $  2005,   ante. 

S  2136.  Id.;  after  terms  of  office  expired. 

A  writ  of  certiorari  may  be  issued  to,  and  a  return  to  a  writ  of 
certiorari  may  be  made  by,  an  officer,  whose  term  of  office  has 
expired.  Such  an  officer  may  be  punished  for  a  failure  to  make  a 
return  to  the  writ,  as  required  thereby;  or  to  make  a  further  re- 
turn, as  required  by  an  order  for  that  purpose. 

|  2187.    [Am'd,   1885,   1917.]      When  third   person  may  be 
bron&ht  in. 

lTpou  the  application  of  a  person,  specially  and  beneficially 
interested  in  upholding  or  annulling  the  determination  to  be 
reviewed,  tlie  court,  may,  iu  its  discretion,  admit  him  as  a  party 
in  the  special  proceedings,  upon  such  terms  as  justice  requires. 
And  a  term  or  the  appellate  division  of  the  supreme  court,  at 
which  the  cause  is  noticed  for  hearing,  and  is  placed  upon  the 
calendar,  may,  in  a  proper  case,  direct  that  notice  of  the  pend- 
ency of  the  special  proceedings  be  given  to  any  person,  in  such*  a 
manner  as  it  thinks  proper;  and  may  suspend  the  hearing  until 
notice  is  given  accordingly. 
Ain'd  by  L.  1895,  cli.  046;  L.  1917,  ch.  687,  In  effect  Sept.  1,  1917. 

8  2138.    [Am'd,  1805.]    Hearing  npon   return. 

The  cause  must  be  heard  at  a  term  of  the  appellate  division  of 
the  supreme  court,  held  within  the  judicial  department,  embracing 
the  county  where  the  writ  was  returnable.  Either  party  may 
notice  it  for  hearing,  at  any  time  after  the  return  is  complete. 
Except  as  prescribed  in  the  next  section,  it  must  be  heard  upon  the 
writ  and  return,  and  the  papers  upon  which  the  writ  was  granted. 

L.  1805,  ch.  040. 
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1  21&).  Id.  i  upon  affidavit*. 

If  the  officer  or  other  person,  whose  duty  it  is  to  make  a  return, 
dies,  absconds,  removes  from  the  State,  or  becomes  insane,  after 
the  writ  is  issued,  and  before  making  a  return,  or  after  making  an 
insufficient  return;  and  it  appears  that  there  is  no  other  officer  or 
person,  from  whom  a  sufficient  return  can  be  procured  by  means 
of  a  new  certiorari;  the  court  mar,  in  its  discretion,  permit  affi- 
davits, or  other  written  proofs,  relating  to  the  matters  not  suffi- 
ciently returned,  to  be  produced,  and  may  hear  the  cause  accord- 
ingly. The  court  may  also,  in  its  discretion,  permit  either  party 
to  produce  affidavits,  or  other  written  proofs,  relating  to  any  al- 
leged error  of  fact,  or  any  other  question  of  fact,  which  is  es- 
sential to  the  jurisdiction  of  the  body  or  officer,  to  make  the 
determination  to  be  reviewed,  where  the  facts,  in  relation  thereto, 
are  not  sufficiently  stated  in  the  return,  and  the  court  is  satisfied 
that  they  cannot  be  made  to  appear,  by  means  of  an  order  for  a 
further  return. 

2  R.  8.  271,   |  261   (2  Edm.  280) ;  Co.  Proc.,  |  383. 
I  2140.  Questions  to  be  determined. 

The  questions,  involving  the  merits,  to  be  determined  by  the 
court  upon  the  hearing,  are  the  following,  only: 

1.  Whether  the  body  or  officer  had  jurisdiction  of  the  subject- 
matter  of  the  determination  under  review. 

2.  Whether  the  authority,  conferred  upon  the  body  or  officer, 
in  relation  to  that  subject-matter,  has  been  pursued  in  the  mode 
required  by  law,  in  order  to  authorize  it  or  him  to  make  the 
determination. 

3.  Whether,  in  making  the  determination,  any  rule  of  law, 
affecting  the  rights  of  the  parties  thereto,  has  been  violated,  to 
the  prejudice  of  the  relator. 

4.  Whether  there  was  any  competent  proof  of  all  the  facts, 
necessary  to  be  proved,  in  order  to  authorize  the  making  of  the 
determination. 

5.  If  there  was  such  proof,  whether  there  was,  upon  all  the 
evidence,  such  a  preponderance  of  proof,  against  the  existence  of 
any  of  those  facts,  that  the  verdict  of  a  jury,  affirming  the  exist- 
ence thereof,  rendered  in  an  action  in  the  supreme  court,  triable 
by  a  jury,  would  be  set  aside  by  the  court,  as  against  the  weight 
of  evidence. 

I  2141*  Final  order  upon  the  hearing*. 

The  court,  upon  the  hearing,  may  make  a  final  order,  annulling 
or  confirming,  wholly  or  partly,  or  modifying,  the  "determination 
reviewed,  as  to  any  or  all  of  the  parties. 

L.   1868,  ch.  828,   |  5. 

S  2142.  Restitution  mar  be  awarded. 

Where  the  determination  reviewed  is  annulled  or  modified,  the 
court  may  order  and  enforce  restitution,  in  like  manner,  with 
like  effect  and  subject  to  the  same  conditions,  as  where  a  judg- 
ment is  reversed  upon  appeal. 

8ee  f   1292,  ante.  ' 

f  2143.  Costs. 

Costs,  not  exceeding  fifty  dollars  and  disbursements,  may  be 
awarded  by  the  final  order,  in  favor  of  or  against  either  party, 
in  the  discretion  of  the  court. 
See  f|  2086  and  2100,  ante;  also,  |  2007,  ante. 

f  2144.  Entry  and  enrollment  of  final  order. 
The  final  order  of  the  court  upon  the  certiorari  must  be  entered 
in  the  office  of  the  clerk  where  the  writ  was  returnable.  But 
before  it  can  be  enforced,  an  enrollment  thereof  must  be  filed. 
For  that  purpose,  the  clerk  must  attach  together,  and  file  in  his 
office,   the  papers  upon  which  the  cause  was  heard;  a  certified 
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copy  of  the  final  order:  and  a  certified  copy  of  each  order,  which 
in  any  way  involves  the  merits,  or  necessarily  affects  the  final 
order. 
See  |§   1237,   1345,   and   1354,  ante. 

|  2146.  Effect  thereof. 

•  The  filing  of  the  enrollment  in  the  office  of  the  clerk  where 
the  final  order  is  entered,  as  orescribed  in  the  last  section,  is  a 
sufficient  authority  for  any  proceeding,  by  or  before  the  body 
which,  or  the  oflicer  who,  made  the  determination  reviewed,  which 
the  final  order  of  the  court  directs  or  permits.  But  where  the 
execution  of  the  final  order  is  stayed  by  an  appeal  to  the  court  of 
appeals,  the  proceedings  below  are  stayed  in  like  manner. 

See  |   1345,  ante. 

{  2146.  "  Body  or  oflicer  "  j  "  determination  "  ;  what  they 
Include. 

The  expression,  "  body  or  officer  ",  as  used  in  this,  article,  in- 
cludes every  court,  tribunal,  board,  corporation,  or  other  person, 
or  aggregation  of  persons,  whose  determination  may  be  reviewed 
by  a  writ  of  certiorari;  and  the  word,  "  determination  ",  as  used 
in  this  article,  includes  every  judgment,  order,  decision,  adjudica- 
tion, .or  other  act  of  such  a  body  or  officer,  which  is  subject  to  be 
so  reviewed. 

|  2147.  Application     of    thla     article    to    certain    apeclal 

caiei. 

Where  the  right  to  a  writ  of  certiorari  is  expressly  conferred, 
or  the  issuing  thereof  is  expressly  authorized,  by  a  statute,  passed 
before,  and  remaining  in  force  after,  this  article  takes  effect,  this 
article  does  not  vary,  or  affect  in  any  manner,  any  provision  of 
the  former  statute,  which  expressly  prescribes  a  different  regula^ 
tion,  with  respect  to  any  of  the  proceedings  upon  the  certiorari 
to  be  issued  thereunder. 

|  2148.  Id.;  to  civil  caies  only. 

This  article  is  not  applicable  to  a  writ  of  certiorari,  brought  to 
review  a  determination  made  in  any  criminal  matter,  except  a 
criminal  contempt  of  court. 

S  2148a.    [Added,  1915.] 
Whenever  a  writ  of  certiorari  shall  be  applied  for  or  granted 
under  this  article,  and  it  shall  appear  at  any  stage  of  the  proceed- 
ings, or  upon  appeal,  that  the  appropriate  remedy  upon  the  facts 
pleaded  or  proved  is  mandamus,  the  proceedings  may  be  amended 
upon   such   terms   as   may    be  just,   and  may   be   continued  and 
determined  by  the  court  and  at  the  term  where  then  pending,  or 
remitted  to  the  proper  term  or  court  to  be  disposed  of,  in  order 
that  the  relief  may  be  finally  granted  which  is  appropriate  to  the 
facts,  to  the  same  extent  as  if  the  application  had  been  in  the 
first  instance  for  a  writ  of  mandamus  under  article  four  of  this 
title;  and  likewise,  if  a  writ  of  mandamus  is  applied  for  or  issued 
under  article  four  of  this  title,  and  it  shall  appear,  at  any  stage 
of   the   proceedings,   or   upon   appeal,   that  certiorari    under  this 
article    is    the    appropriate    remedy,     the    proceedings    may     be 
amended  accordingly  upon  such  terms  as  are  just,  and  continued 
and  determined  by  the  court  and  at  the  term  where  then  pend- 
ing, or  be  remitted  to  the  proper  term  or  court  to  be  disposed  of; 
and  such  relief  may  be  finally  ordered  bb  might  have  been  granted 
if  such  writ  of  certiorari  had  been  issued  or  applied  for  in  the 
first   instance.      And    in   either   case,    the  court   may   correct    by 
amendment  all  defects  and  irregularities  in  matters  of  form,    or 
procedure,  and  may  bring  in  all  parties  necessary  to  completely 
determine  the  matter  and  award  the  appropriate  relief  upon  the 
facts  established. 

\dded  by  L.   1915,  oh.  231,  In  effect  Apr.  7,  1916. 
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CHAPTER  XVII. 
Certain  Special  Proceedings  Instituted  Without  Writ 

TITLE       I.—  Proceedings  Belatins;  to  Insolvent  Debtors  Mid  to  Prisoners. 

TITLE     II.  -  Summary  Proceedings  to  Beeorer  tilt  Possession  of  Real  Property. 

TITLE  III.—  Proceedings  to  Punish  a  Contempt  of  Court,  other  than  a 
Criminal  Contempt. 

TITLE    IT.—  Proceedings  to  Collect  a  Flat. 

TITLE      T.—  Proceedings  to  Discover  the  Death  of  a  Tenant  for  Life. 

TITLE  Yl.—  Proeeedinajs  for  the  Appointment  of  a  Committee  of  tlie  Person 
and  of  the  Property  of  a  Lunatic,  Idiot,  or  a  Habitual  Drunk- 
ard ;  General  Powers  and  Duties  of  the  Committee. 

TITLE  TH,—  Proceedings  for  the  Disposition  of  the  Seal  Property  of  as 
Infant,  Lunatic,  Idiot,  or  Habitual  Drunkard. 

TITLE  Till.-  Arbitrations. 

TITLE    IX.—  Proceedings  to  Foreclose  a  Mortgage  by  AdTertisemeut. 

TITLE      X.—  Proceedings  to  Change  the  Name  of  an  IndlTldual. 

TITLE    XI.—  Proceedings  for  the  Toluntary  Dissolution  of  a  Corporation. 

TITLE  XII.—  Proceedings  Supplementary  to  an  Execution  Against  Property. 

TITLE  L 
Proceeding*  relating  to  insolvent  debtors  and  to  prisoners. 

Article  1.  Discharge  of  an  insolvent  from  his  debts. 

2.  Exemption    from    arreBt,    or   discharge    from    imprisonment,    of    an 

insolvent  debtor. 
8.  Discharge   of  an   imprisoned  Jndgment   debtor  from   imprisonment 
4.  Care  of  the  property  of  a  person  confined  for  crime. 

article:  first. 

Discharge  of  an  insolvent  from  his  debts. 

See.  2149.  Who  may  be  discharged. 

2160.  To  what  court  application  to  be  made. 

2151.  Contents   of   petition. 

2152.  Consent   of   creditors   to   be   annexed. 

2158.  Consent  of  executor,  administrator,   receiver,   etc. 

2154.  Id.;  of  corporation,  etc. 

2155.  Id.;  of  partnership. 

2166.  Effect  of   consent    where  petitioner   Is  a   Joint   debtor. 

2157.  Consent  of  purchaser  of  debt.  etc. 

2158.  Consenting  creditor  must  relinquish  security. 

2159.  Penalty  If  creditor  swears  falsely. 

2160.  Affidavit  of  consenting  creditor. 

2161.  When  non-resident  creditor  to  annex  account,  etc. 

2162.  Petitioner's  schedule. 
2168.  His  affidavit. 

2164.  Order  to  show  cause. 

2165.  How  order  published  and   served. 

2166.  Hearing;. 

H6T.  Putting  cause  on  calendar. 

2166.  Opposing  creditor  to  file  specifications.   *nd  may  demand  jury  trial. 
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Sec.  2169.  Id.;  to  file  proofs.  If  not  named  In  schedule. 

1170.  Proceedings  if  jurors  do  not  acres. 

1171.  When  Insolvent  required  to  produce  his  non-resident  wife. 

1172.  Examination  of  an   Insolvent. 

1178.  When  Insolvent  cannot  be  discharged 

1174.  When    assignment   to    be   directed. 

1176.  Assignment;  contents,  and  to  whom  made. 

1176.  Id.;  trustees,  how  designated. 

1177.  Effect  of  assignment. 

1178.  When  discharge  to  be  granted. 

2179,  2180.  Proceedings  where  trustee  refuses  to  give  certificate,  etc 

1181.  Discharge,  etc.,  to  be  recorded. 

2182.  Effect   of   discharge. 

1188.  Id.;  exception  as  to  foreign  contracts  or  creditors. 

1184.  Id.;  as  to  debts,  etc.,  to  the  United  States  and  the  Btate. 

1185.  Insolvent  to  be  released  from  imprisonment. 

1186.  Discharge;  when  void. 

1187.  Invalidity  may  be  proved  on  motion  to  vacate  order  of  arrest,  ete 

ff  214&-2187.    [Repealed  by  L.  1909,  ch.  17.    See  Consolidated 
Laws,  tit  Debtor  and  Creditor  Law,  ||  50-88. J 
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ARTICLE  SECOHD. 

Exemption  from  arrest,  or  discharge  from  imprisoumetit^  of  i* 

insolvent  debtor. 

Sec.  2188.  Who  may  be  exempted,  and  by  what  court. 
2180.  Content*  of  petition. 

2190.  Petitioner's    schedule. 

2191.  Hla    affidavit. 

2192.  Order  to  show  cause. 

2193.  Hearing,    etc. 

2194*  Order    directing    assignment;    assignment    pursuant    thereto, 

2195.  When    discharge    to    be    granted;    effect    thereof. 

2196.  Discharge   to   be   recorded,    etc. 

2197.  Petitioner  to  be   released   from   imprisonment. 

2198.  Debts  not   affected,   etc. 

2199.  Discharge,  when  void. 

H  2188-2190     [Repealed  by  L.  1909,  ch.  17.    See  Consolidated 
Laws,  tit.  Debtor  and  Creditor  Law,  ||  100-111.] 
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ARTICLE  THIRD. 

i  Htckarge  of  an  imprisoned  judgment  debtor  from  imprisonment 

fee  2200.  Who  may  be  discharged. 

2201.  To  what  court  application  to  be  made. 

2202.  When  petition   may  be   presented. 

2203.  Contents  of  petition;   schedule. 

2204.  Affidavit   of   petitioner. 
2206.  Notice  to  creditors, 

2206.  Id.;   when  service  cannot  be  made. 

2207.  Id.;  when  State  a  creditor. 

2208.  Proceedings  on   presentation  of  petition. 

2209.  Adjournment.  • 

2210.  Proceedings  on   adjourned  day.  • 

2211.  Assignment;    effect    thereof. 

2212.  Discharge;   when  to  be  granted. 

2213.  Petitioner's   property    still   liable. 

2214.  When  creditor  may  Issue  new  execution  against  person. 

2215.  Powers  an<t  duties  of  trustees. 

2216.  Creditor  may  notify  debtor  to  apply  for  discharge. 

2217.  Effect  of  failure  so  to   apply. 

2218.  Debtor  to  United  States,  etc.,  not  to  be  discharged. 

§§  2200-2218.    [Uepealed  by  L.  1909,  eh.  17.     See  Consolidated 
Laws,  tit.  Debtor  and  Creditor  Law,  §§  120-138.] 


c  17, 1. 1,  a.  4 


CRIMINAL'S  PROPERTY. 


ARTIOLJE  FOURTH. 
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Care  of  the  property  of  a  person  confined  for  crime. 

Bee.  2219.  When  and  to  what  court  application  to  be  made. 

2220.  Who   may    apply. 

2221.  Creditor  mast  relinquish  security. 

2222.  Contents   of    petition. 

2223.  Copy  of  sentence   and   affidavit  to  be  presented. 

2224.  Pioceedlngs   upon   presentation   of    the   papers. 

2225.  Id.;    on   return  of   order    to   show   cause. 
222B.  Effect    of    order    appointing    trustee. 

2227.  Ueinoval    of    trns'et*;    appointment    of    new    trustee. 
222s.  Prisoner's   property;   how   applied. 

2229.  Id.;    to   be  delivered  to  him  on   his  discharge. 

2230.  Application  of  this  article  to  persons  heretofore  sentenced. 

K  2210-22SO.    [Repealed  by  L.  1909,  ch.  47.    See  Consolidated 
Laws,  tit.  Prison  Law,  U  390-401. J 
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TITLE  II. 

Summary    proceedings   to   recover   the    possession  of  real 

property. 

fee.  2231.  When    tenant    may    be    removed. 

2282.  Person   holding  over  Und   sold    etc.,   may   be  removed. 

2238.  Id.;   In  case  of  forcible  entry  or  detainer. 

2234.  Application;   to  whom   made. 

2236.  Who  can  maintain  proceedings;  contents  o£  petition. 

2236.  Notice   to   be    given    in    certain    caaea.  • 

2237.  Petition    by    neighbor    of    bawdy-house,  "^Jt*. 

2238.  Precept. 

2239.  Id.;   In  New-York  city¥ 

2240.  Id.;  how  served. 

2241.  Duty  of  person  Xo  whom  copy  of  precept  Is  delivered. 

2242.  When  precept  to  be  served  on  landlord  ef  bawdy-house,  etc. 

2243.  Proof  of  service  ef  precept. 

2244.  Answer. 

2246.  Issues  upon  forcible  entry  or  detainer. 

2246.  In  N.  Y.  district  court  cause  may  be  transferred  to  another  court 

for  trial. 

2247.  Trial. 

2248.  Adjournment. 

2249.  Final    order    upon    trial. 

2260.  Amount   of   costs;    how    collected. 
2251.  Warrant  to  dispossess  defendant. 

2262.  Execution  of  warrant. 

2263.  When  warrant  cancels  lease;   exception. 

2264.  Warrant;  when  and  how  stayed* 

2266.  Undertaking;    how    disposed   of. 
2260.  Redemption    by    lessee. 

2267.  Id.;  by  creditor  of  lessee. 

2268.  The    last    two    sections    qualified. 

2269.  Order  to  be  made  thereupon;   liability  of  person  redeemls* 

2260.  Appeal. 

2261.  Effect  of   apneal   limited   in   certain   cases. 

2262.  Warrants;   how  stayed  on  appeal. 

2263.  Appellate  court  may  award  restitution;   action  for  damage*. 
2204.  Application   of  this   title;   effect  of   final  order. 

2206.  How   proceedings   under  this  title  to  be  stayed* 

5  2231.  When  tenant  may  be  removed. 

In  either  of  the  following  caseB,  a  tenant  or  lessee  at  will, 
or  at  sufferance,  or  for  part  of  a  year,  or  for  one  or  more  years, 
of  real  property,  including  a  specific  or  undivided  portion  of  a 
house,  or  other  dwelling,  and  his  assigns,  undertenants,  or  legal 
representatives,  may  be  removed  therefrom,  aa  prescribed  in  this 
title: 

1.  [Aru'd.  1894.]  Where  he  holds  oyer  and  continues  In 
possession  of  the  demised  premises,  or  any  portion  thereof,  after 
the  expiration  of  his  term,  without  the  permission  of  the  land- 
lord; including,  elsewhere  than  in  the  city  of  New  York  and 
Brooklyn,  a  case  where  the  person  to  be  removed  became  the 
occupant  of  the  premises  as  a  servant  or  employee  and  the 
relation  of  master  and  servant  or  employer  and  employee  has 
been  lawfully  terminated  or  the  time  fixed  for  such  occupancy 
by  the  agreement  between  the  parties,  has  expired;  but  If  by 
such  agreement  the  servant  was  to  be  permitted  to  occupy  such 
premises  for  a  period  beyond  the  term  of  employment  such 
removal  shall  not  be  had  under  this  subdivision  unless  such 
period  so  permitted  for  occupancy  has  expired,  or  the  relation 
of  master  and  servant  or  employer  and  employee  was  lawfully 
terminated  before  the  expiration  of  such  term  of  employment; 
but  nothing  in  this  subdivision  contained  shall  be  construed  at 
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preventing  the  removal  of  such  occupant  in  any  other  lawful 
manner. 

U  1894,  cb.  888. 

2.  Where  he  holds  over,  without  the  like  permission,  after  a 
default  in  the  payment  of  rent,  pursuant  to  the  agreement 
under  which  the  demised  premises  are  held,  and  a  demand  of 
the  rent  has  been  made,  or  at  least  three  days'  notice  in  writing, 
requiring,  in  the  alternative,  the  payment  of  the  rent,  or  the 
possession  of  the  premises,  has  been  served,  in  behalf  of  the 
person  entitled  to  the  rent,  upon  the  person  owing  it,  as  pre- 
scribed in  this  title  for  the  service  of  a  precept. 

3.  Where  in  any  city  in  this  State  he  holds  over  and  continues 
in  possession  of  the  demised  premises,  or  any  portion  thereof, 
after  default  in  the  payment,  for  sixty  days  after  the  same 
shall  be  payable,  of  any  taxes  or  assessments  levied  on  such 
demised  premises  which  he  has  agreed  in  writing  to  pay  pur- 
suant to  the  agreement  uuder  which  the  demised  premises  are 
held,  and  a  demand  for  the  payment  of  such  taxes  or  assessments 
has  been  made,  or  at  least  three  days'  notice  in  writing,  requiring, 
in  the  alternative,  the  payment  thereof  and  of  any  interest  and 
penalty  thereon,  or  the  possession  of  the  premises,  has  been 
served,  in  behalf  of  the  landlord,  upon  the  lessee,  as  prescribed 
in  this  title  for  the  service  of  a  precept.  An  acceptance  of  any 
rent  by  the  lessor  or  his  legal  representatives  shall  not  be 
construed  as  a  waiver  of  the  agreement  of  the  lessee  £o  pay 
taxes  or  assessments,  so  as  to  preclude  the  lessor  from  the 
benefits  of  this  chapter. 

4.  Where  he,  being  in  possession  under  a  lease  for  a  term  of 
three  years  or  less,  has,  during  the  term,  taken  the  benefit  of 
an  insolvent  act,  or  has  been  adjudicated  a  bankrupt,  under  a 
bankrupt  law  of  the  United  States. 

5.  [Am'd,  1913.]  Where  the  demised  premises,  or  any  part 
thereof,  are  used  or  occupied  as  a  bawdy-house  or  house  or  piace 
of  assignation  for  lewd  persons,  or  for  purposes  of  prostitution, 
or  for  any  illegal  trade  or  manufacture,  or  other  illegal  business. 

I*  IMS,  cb.  448.    In  effect  8ept.  1.  1018. 

2B.8.  512.  |  28  (2  Edm.  529),  am'd;  L.  1849,  ch.  193;  aim,  I  55,  added 
to  L.  1888.  ch.  784.  §  1  (7  Edm.  886),  and  L.  1878,  cb.  588,  I  1  (9  Edm. 
898),  consolidated  and  am'd. 

|  2282.  Person  holding  over  land  sold,  etc.,  may  be  re- 


in either  of  the  following  cases,  a  person,  who  holds  oyer  and 
continues  in  possession  of  real  property,  after  notice  to  quit  the 
same  has  been  given,  as  prescribed  in  section  2236  of  this  act, 
and  his  assigns,  tenants,  or  legal  representatives,  may  be  re- 
moved therefrom,  as  prescribed  in  this  title: 

L  Where  the  property  has  been  sold  by  virtue  of  an  execution 
against  him,  or  a  person  under  whom  he  claims,  and  a  title 
under  the  sale  has  been  perfected. 

2.  Where  the  property  has  been  duly  sold,  upon  the  foreclosure, 
by  proceedings  taken  as  prescribed  in  title  ninth  of  this  chapter, 
of  a  mortgage,  executed  by  him,  or  a  person  under  whom  he 
claims,  and  the  title  under  the  foreclosure  has  been  duly 
perfected. 

8.  Where  he  occupies  or  holds  the  property,  under  an  agreement 
with  the  owner  to  occupy  nnd  cultivate  It  upon  shares,  or 
for  a  share  of  the  crops,  and  the  time,  fixed  in  the  agreement 
to  his  occupancy,  has  expired. 
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4.  [Ana'il,  1894.]  Where  he,  or  the  person  to  whom  he  has 
succeeded,  has  intruded  into,  or  squatted  upon,  any  real  property, 
without 'the  permission  of  the  person  entitled  to  the  possession 
thereof,  and  the  occupancy,  thus  commenced,  has  continued  with 
out  permission  from  the  latter;  or,  after  a  permission  given  b\ 
him  has  been  revoked,  and  notice  of  the  revocation  given  ti- 
the person  or  persons  to  be  removed. 

Subd.  4  of  9  28,  B.  S.,  am'd;  L.  1874,  eh.  208,  and  5  31,  R.  S.;  L.  1894. 
ch.   282. 

|  2238.  Id.;  In  cane  of  forcible  entry  or  detainer. 

An  entry  shall  not  be  made  into  real  property,  but  in  a  case 
where  entry  is  given  by  law;  and,  in  such  a  case,  only  in  a 
peaceable  manner,  not  with  strong  hand,  nor  with  multitude  of 
people.  A  person  who  makes  a  forcible  entry  forbidden  by  this 
section,  or  who,  having  peaceably  entered  upon  real  property, 
holds  the  possession  thereof  by  force,  and  his  assigns,  under- 
tenants, and  legal  representatives,  may  be  removed  therefrom, 
as  prescribed  in  this  title. 

2  R.  S.  607,  98  1  and  2  (2  Edin.  623). 

{  2234.   [Am'd,  1805.]    Application;  to  whom   made. 

Application  for  removal  of  a  person  from  real  property,  as 
prescribed  in  this  title,  may  be  made  to  the  county  judge  or 
special  county  judge  of  the  county  or  a  justice  of  the  peace  of 
the  city  or  town  or  the  mayor  or  recorder  of  the  city  wherein 
the  real  property,  or  a  portion  thereof,  is  situated.  Application 
may  also  be  made,  if  the  property,  or  a  portion  thereof,  be 
situated  in  the  city  of  New  York  to  a  judge  of  the  city  court  of 
the  city  of  New  York  or  the  district  court  of  the  district  within 
which  the  property,  or  a  portion  thereof,  is  situated,  or  if  the 
judge  of  such  court  be  for  any  reason  disqualified,  to  the  district 
court  of  an  adjoining  district;  if  in  the  city  of  Brooklyn,  to  a 
police  justice  of  that  city;  if  in  the  city  of  Albany,  or  in  the  city 
of  Troy,  to  a  justice  of  the  justices'  court  of  that  city ;  if  in  the  city 
of  Yonkers,  to  the  city  judge  of  that  city;  if  in  the  cities  of 
Syracuse,  Rochester  or  Buffalo,  to  a  judge  of  the  municipal 
court  of  said  cities.  Where  the  property  is  situated  in  an  incor- 
porated village,  the  boundaries  of  which  embrace  portions  of 
two  or  more  towns,  application  may  be  made  to  a  justice  of  the 
peace  of  either  town,  who  keeps  an  office  in  the  village. 

Section  28,  R.  S.,  am'd;  L.  1849.  ch.  198  (2  Rdm.  629);  Const.,  art.  6,  8  15; 
Const.  1846,  art.  6,  f  16;  L.  1849,  cb.  306;  L.  1851,  ch.  108;  Const.  18C9. 
art.  6.  S  16;  L.  1860,  ch.  205.  8  3;  L.  1875.  ch.  259,  S  1 ;  L.  1852,  ch.  324  8  1; 
Ij.  1857,  ch.  844.  $  77.  subd.  2;  L.  1863,  ch.  189  (6  Edm.  86):  Co.  Proc., 
8  66,  am'd;  1*  1870,  ch.  741,  §  4  (7  Edm.  774);  L.  1877,  ch.  187:  L.  1870. 
ch.  386;  L.  1821,  ch.  47,  II;  L.  1834,  ch.  271.  «§  1  and  19;  L.  1872,  ch.  860. 

LI;  L.  1873,  ch.  61,  f  2:  L.  1878.  ch.  186,  8  7;  L.  1876,  ch.  196,  68  5  and  16; 
.  1849,  ch.  126,  8  26;  L.  1870,  ch.  470,  {  13;  L.  1854,  ch.  96,  8  25;  L.  1867, 
ch.  361,  8  6;  L.  1896,  ch.  946. 

8  2235.  [Am'd,  1013.]  Wlio  can  maintain  proceeding*  i 
contents  of  petition* 

The  application  may  be  made  by  the  landlord  or  lessor  of  the 
demised  premises;  the  purchaser,  upon  the  execution  or  fore- 
closure snle;  the  person  forcibly  put  out  or  kept  out:  the  person 
with  whom,  as  owner,  the  agreement  was  made,  or  the  owner 
of  the  property  occupied  under  on  agreement,  to  cultivate  the 
property  upon  shares,  or  for  a  share  of  the  crops;  or  the  person 
lawfully  entitled  to  the  possession  of  the  property  intruded  into 
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or  squatted  upon,  as  the  case  requires;  or  by  the  legal  repre- 
sentative, agent,  or  assignee  of  the  landlord,  purchaser,  or  other 
person,  so  entitled  to  apply,  or  by  the  person  or  corporation  au- 
thorized to  proceed  under  section  twenty-two  hundred  and  thirty- 
seven  of  this  act.  The  applicant  must  present  to  the  judge  or 
justice,  a  written  petitiou,  verified  in  like  manner  as  a  verified 
complaint  in  an  action  brought  in  the  supreme  court;  describing 
the  premises  of  which  the  possession  is  cluimed,  and  the  interest 
therein  of  the  petitioner,  or  the  person  whom  he  represents;  stat- 
ing the  facts,  which,  according  to  the  provisions  of  this  title,  au- 
thorize the  application  by  the  petitioner,  and  the  removal  of  the 
person  in  possession;  naming,  or  otherwise  intelligibly  designating 
the  person  or  persons  against  whom  the  special  proceeding  is  in- 
stituted, and,  if  there  are  two  or  more  such  persons,  and  some 
are  undertenants  or  assigns,  specifying  who  are  principals  or 
tenants,  aud  who  are  undertenants  or  assigns;  and  praying  for 
a  final  order  to  remove  him  or  them  accordingly. 

Sections  2,  3,  and  29,  R.  S.,  am'd  and  consolidated.  See  1  T.  ft  C.  533. 
Am'd   L.    1913,    eli.  J4S.      In   effect   Sept.    1,    1913. 

|  22236.  Kotice  to  be  given  in  certain  catfea. 

Where  the  person  to  be  removed  is  a  tenant  at  will,  or  at 
sufferance,  the  petition  must  state  the  facts,  showing  that 
the  tenancy  has  been  terminated,  by  giving  notice,  as  required 
by  law.  Where  the  application  is  made  in  a  case  specified  in 
sevtion  2232  of  this  act,  the  petition  must  state  that  a  notice,  in 
behalf  of  the  applicant,  requiring  all  persons  occupying  the  prop- 
erty to  quit  the  same,  by  a  day  specified,  has  been  either  served 
personally  upon  the  person  or  persons  to  be  removed,  or  affixed 
conspicuously  upon  the  property,  at  least  ten  days  before  the 
day  specified  therein. 

Section  31,  R.  S.,  and  L.   1857,  ch.  390,   |f  2  and  3   (4  Edm.  617). 

i  2237.  [Am'd,  1013.]  Petition  in  case  of  bawdj-honsei, 
etc.    * 

An  owner  or  tenant,  including  a  tenant  of  one  or  more  rooms  of 
an  apartment  house  or  tenement  house,  of  any  premises  within 
two  hundred  feet  from  other  demised  real  property  used  or 
occupied  in  whole  or  in  part,  as  a  bawdy-house,  or  house,  or 
place  of  assignation  for  lewTd  persons,  or  for  purposes  of  prosti- 
tution, or  any  domestic  corporation  organized  for  the  suppression 
of  vice,  subject  to  or  which  submits  to  visitation  by  the  state 
board  of  charities,  and  possesses  a  certificate  from  such  board 
of  such  fact  and  of  conformity  with  its  regulations,  may  serve 
personally  upon  the  owner  or  landlord  of  the  premises,  so  used 
or  occupied,  or  upon  his  agent',  a  written  notice,  requiring  the 
owner  or  landlord  to  make  an  application  for  the  removal  of  the 
person  so  using  or  occupying  the  same.  If  the  owner  or  land- 
lord, or  his  agent,  does  not  make  such  application,  within  live 
days  thereafter;  or,  having  made  it,  does  not  in  good  faith  dili- 
gently prosecute  it;  the  person  or  corporation  giving  the  notice 
may  make  an  application  for  such  removal  on  a  petition  stating 
the"  jurisdictional  facts,  which  application  shall  have  the  same 
effect,  except  as  otherwise  expressly  prescribed  in  this  title,  as 
though  the  applicant  were  the  owner  or  landlord  of  the  premises, 
and  shall  have  precedence  over  any  similar  application  thereafter 
maue  by  such  owner  or  landlord  or  to  one  theretofore  made  by 
him  and  not  prosecuted  diligently  and  in  good  faith.     Proof  of 
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the  ill  repute  of  the  demised  premises  or  of  the  inmates  thereof 
or  of  those  resorting  thereto  shall  constitute  presumptive  evi- 
dence of  the  unlawful  use  of  the  demised  premises,  required  to 
be  stated   in  the  petition   for  removal. 

Sections  56  and  61,  B.  8.;  L.  1868,  cb.  764  (7  Edai.  335).  Am'd,  L. 
1913,  cb.  448.     In  effect  Sept.  1,  1913. 

|  2288.  Precept. 

The  judge  or  justice,  to  whom  a  petition  is  presented,  as  pre- 
scribed in  either  of  the  foregoing  sections  of  this  title,  must 
thereupon  issue  a  precept,  directed  to  the  person  or  persons 
designated  in  the  petition,  as  being  in  possession  of  the  property, 
and  requiring  him  or  them  forthwith  to  remove  from  the  prop- 
erty, describing  it,  or  to  show  cause,  before  him,  at  a  time  and 
place  specified  in  the  precept,  why  possession  of  the  property 
should  not  be  delivered  to  the  petitioner,  or,  in  the  case  specified 
in  the  last  section,  to  the  owner  or  landlord.  The  precept  must 
be  returnable,  not  less  than  three  nor  more  than  five  days  after 
it  is  issued;  except  that,  where  the  proceeding  is  taken,  upon  the 
ground  that  a  tenant  continues  in  possession  of  demised  premises 
after  the  expiration  of  his  terra,  without  the  permission  of  his 
landlord,  and  the  application  is  made  on  the  day  of  the  expira- 
tion of  the  lease,  or  on  the  next  day  thereafter,  the  precept  may, 
in  the  discretion  of  the  judge  or  justice,  be  made  returnable  on 
the  day  on  which  it  is  issued,  at  any  time  after  twelve  o'clock, 
noon,  and  before  six  o'clock  in  the  afternoon. 

Section  30,  B.  S.,  am'd;  L.  1861,  ch.  460;  L.  1808,  ch.  828,  f  1  (7  Edm. 
355). 

|  2239.  Id.;  In  New- York  city. 

In  the  city  of  New- York,  where  the  application  is  made  to  a. 
district  court,  the  petition  must  be  filed  with,  and  the  precept 
must  be  issued  by,  the  clerk  of  the  court;  and  the  precept  must 
be  made  returnable  before  the  court,  at  the  place  designated, 
pursuant  to  law,  for  holding  the  court;  and  all  subsequent?  pro- 
ceedings in  the  cause  must  be  had  at  that  place,  except  as  other- 
wise prescribed  in  section  2246  of  this  act.  If,  upon  the  return 
of  the  precept,  or  upon  an  adjourned  day,  the  justice  is  unable, 
by  reason  of  absence  from  the  court  room  or  sickness,  to  hear 
the  cause,  or  it  is  shown  by  affidavit  that  he  is  for  any  reason 
disqualified  to  sit  in  the  cause,  or  is  a  necessary  and  material 
witness  for  either  party,  a  justice  of  any  other  district  court  of 
the  city  may  act  in  his  place  at  the  same  court  room. 

L.  1803,  ch.  189,  (6  Edm.  86);  Co.  Proc,  S  66;  L.  1876,  ch.  356,  |  1; 
L.   1877,  ch.   187,   f   1.     See  §  3208,  post 

|  2240.  [Am'd,  1013.]     Id.»  how  served. 

The  precept  must  be  served  as  follows; 

1.  By  delivering,  to  the  person  to  whom  it  is  directed,  or,  if  it 
is  directed  to  a  corporation,  to  an  officer  of  the  corporation,  upon 
whom  a  summons,  issued  out  of  the  supreme  court,  in  an  action 
against  the  corporation,  might  be  served,  a  copy  of  the  precept, 
together  with  a  copy  of  the  petition,  and  at  the  same  time  show- 
ing him  the  original  precept. 

2.  If  the  person,  to  whom  the  precept  i3  directed,  resides 
in  the  city  or  town  in  whirh  the  property  is  situated,  but  is 
absent  from  his  dwelling-house,  service  may  be  made  by  deliv- 
ering a  copy  thereof,  together  with  a  copy  of  the  petition,  at  his 
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dwelling-house,  to  a  person  of  suitable  age  and  discretion,  who 
resides  there;  or,  if  no  such  person  can,  with  reasonable  dili- 
gence, be  found  there,  upon  whom  to  make  service,  then  by  de- 
livering a  copy  of  the  precept  and  petition,  at  the  property 
Bought  to  be  recovered,  either  to  some  person  of  suitable  age  and 
discretion  residing  there,  or  if  no  such  person  can  be  found 
there,  to  any  person  of  suitable  age  and  discretion  employed 
there. 

3.  Where  service  cannot,  with  reasonable  diligence,  be  made, 
as  prescribed  in  either  of  the  foregoing  subdivisions  of  this  sec- 
tion, by  affixing  a  copy  of  the  precept  and  petition  upon  a  con- 
spicuous part  of  the  property. 

If  the  precept  is  returnable  on  the  day  on  which  it  is  issued, 

it  must  be  served  at  least  two  hours  before  the  hour  at  which  it 

is  returnable;  in  every  other  case,   it  must   be  served  at  least 

two  days  before  the  day  on  which  it  is  returnable. 

Section  32,  R.  8.;  L.  1867,  ch.  684,  and  L.  1868,  ch.  828  (7  Edm.  366). 
Am'd  by  L.  1913,  ch.  277.     in  effect  Sept  1,  1913. 

f  22241.  Duty  of  person  to  whom  copy  of  precept  !•  de- 
livered. 

A  person,  to  whom  a  copy- of  a  precept,  directed  to  another,  is 
delivered,  as  prescribed  in  this  title,  must,  without  any  avoidable 
delay,  deliver  it  to  the  person  to  whom  it  is  directed,  if  he  can  be 
found  within  the  same  town  or  city;  or,  if  he  cannot  be  so  found, 
to  his  agent  therein;  and  if  neither  can  be  so  found,  after  the 
exercise  of  reasonable  diligence,  before  the  time  when  the  precept 
is  returnable,  to  the  judge  or  justice  who  issued  the  same,  at  the 
lime  of  the  return  thereof,  with-  a  written  statement  indorsed 
thereupon,  that  he  has  been  unable,  after  the  exercise  of  reason- 
able diligence,  to  find  the  person  to  whom  the  precept  is  directed, 
or  his  agent,  within  the  town  or  city.  A  person,  who  wilfully 
violates  any  provisions  of  this  section,  is  guilty  of  a  misdemeanor; 
and,  if  he  is  a  tenant  upon  the  property,  forfeits  to  his  landlord 
the  value  of  three  years'  rent  of  the  premises  occupied  by  him. 
A  copy  of  this  section  must  be  indorsed  upon  each  copy  of  a  pre- 
cept, served  otherwise  than  personally  upon  the  person  to  whom 
it  is  directed. 

L.  1868,  cb.  828,  I  3  (7  Edm.  366) ;  and  1  B.  S.  748,  f  27  (1  Edm.  699). 

I  2242.  'When  precept  to  be  served  on  landlord  of  foftwdy- 
boa«e,  etc. 

Where  the  case  is  within  section  2237  of  this  act,  the  precept 
must  be  directed  to  and  served  upon  the  owner  or  landlord,  or  his 
agent,  and  also  upon  the  tenant  or  occupant  of  the  property. 
Either  or  both  of  them  may,  upon  the  return  day,  appear  and 
show  cause  why  the  tenant  or  occupant  should  not  be  removed 
from  the  property. 

Parts  of  ||  63  and  64;  L.  1868,  ch.  764  (7  Edm.  336). 

f  2248.  Proof  of  aervlee  of  precept. 

At  the  time  when  the  precent  is  returnable,  the  petitioner 
must,  unless  the  adverse  party  appears,  make  due  proof  of  the 
service  thereof,  showing  the  time,  and  the  place  and  manner  of 
service;  and,  unless  service  was  made  personally  upon  the  ad- 
verse party,  or  by  affixing  a  copy  of  the  precept,  the  name  of 
the  person  to  whom  a  copy  of  the  precept  was  delivered,  if  his 
name  can  be  ascertained  with  reasonable  diligence.     Where  serv- 
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ice  is  made  by  a  sheriff,  constable,  or  marshal,  it  may  be  proved 
by  his  certificate,  stating  the  facts. 

Section  33,   R.  S.,  also  g  32,  am'd;   L.   1868,  ch.  828   (7  Edra.  33«). 

|  2244.   [Am'd,  1803.1     Answer. 

At  the  time  when  the  precept  is  returnable  without  waiting  as 
prescribed  in  an  action  before  a  justice  of  the  peace,  or  in  a  dis- 
trict court  in  the  city  of  New  York,  the*  person  to  whom  it  is 
directed  or  his  landlord,  or  any  person  in  possession  or  claiming 
possession  of  the  premises,  or  a  part  thereof,  may  file  with  the 
judge  or  justice  who  issued  the  precept,  or  with  the  clerk  of  the 
court,  a  written  answer,  verified  in  like  manner  as  a  verified 
answer  in  an  action  in  the  supreme  court,  denying  generally  the 
allegations,  or  specifically  any  material  allegation  of  the  petition, 
or  setting  forth  a  statement  of  any  new  matter  constituting  a 
legal  or  equitable  defence,  or  counterclaim.  Such  defence  or 
counterclaim  may  be  set  up  and  established  in  like  manner  as 
though  the  claim  for  rent  in  such  proceeding  was  the  subject  of 
an  action. 

L.  1893,  ch.  705. 

\2245.  Iuaei  «pon  forcible  entry  or  detainer. 
Vhere  the  application  is  founded  upon  an  allegation  of  forcible 
entry  or  forcible  holding  out,  the  petitioner  must  allege  and  prove 
that  he  was  peaceably  in  actual  possession  of  the  property,  at  the 
time  of  a  forcible  entry,  or  in  constructive  possession,  at  the 
time  of  a  forcible  holding  out;  and  the  adverse  party  must  either 
deny  the  forcible  entry,  or  the  forcible  holding  out,  or  allege,  in 
his  defence,  that  he.  or  his  ancestor,  or  those  whose  interest  he 
claims,  had  been  in  quiet  possession  of  the  property,  for  three 
years  together  next  before  the  alleged  forcible  entry  or  detainer; 
and  that  his  interest  is  not  ended  or  determined,  at  the  time  of 
the  trial. 

Id. ;  ff  6  and  11,  am'd. 

f  2246.  In  N.  Y.  dlntrlct  court,  cause  may  be  transferred 
to  another  eonrt  for  trial. 

In  a  district  court  of  the  city  of  New- York,  at  the  time  of 
joining  issue,  the  justice  sitting  in  the  cause  may,  in  his  discre- 
tion, upon  motion  of  either  party,  or,  if  no  justice  is  present,  the 
clerk  may,  by  consent  of  both  parties,  make  an  order  transferring 
the  cause  for  trial,  to  a  district  court  of  an  adjoining  district, 
which  thereupon  has  the  same  jurisdiction  and  power  at  its 
own  court  house,  as  if  the  property  was  situate  within  its  dis- 
trict. 

L.   1877,   ch.    187,    f   2,   am'd. 

1  2247.  [Am'd,  1881  and  1882.]      Trial. 

The  issues  joined  by  the  petition  and  answer  must  be  tried  by 
the  judge  or  justice,  unless  either  party  to  such  proceedings  shall, 
at  the  time  designated  in  such  precept  for  showing  cause,  de- 
mand a  jury  and  at  the  time  of  such  demand  pay  to  such  judge 
or  justice  the  necessary  costs  and  expenses  of  obtaining  such 
jury.  If  a  jury  be  demanded  and  such  costs  and  expenses  be 
paid,  the  judge  or  justice  with  whom  such  petition  shall  be  filed 
shall  nominate  twelve  reputable  persons  qualified  to  serve  as 
jurors  in  courts  of  record,  and  shall  issue  his  precept  directed  to 
the  sheriff  or  one  of  the  constables  of  the  county,  or  any  con- 
stable or  marshal  of  the  city  or  town,  commanding  him  to  sum* 
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moD  the  persons  so  nominated  to  appear  before  such  judge  or 
justice  at  such  time  or  place  as  he  shall  therein  appoint,  not 
more  than  three  days  from  the  date  thereof,  for  the  purpose  of 
trying  the  said  matters  in  difference.  Six  of  the  persons  so 
summoned  shall  be  drawn  in  like  manner  as  jurors  in  justices' 
courts,  and  shall  be  sworn  by  such  judge  or  justice  well  and 
truly  to  hear,  try  and  determine  the  matters  iu  difference  be- 
tween the  parties.  After  hearing  the  allegations  and  proofs  of 
the  parties,  the  said  jury  shall  be  kept  together  until  they  agree 
on  their  verdict,  by  the  sheriff  or  one  of  his  deputies,  or  a  con- 
stable, or  by  some  proper  person  appointed  by  the  judge  or 
justice  for  that  purpose,  who  shall  be  sworn  to  keep  such  jury 
as  is  usual  in  like  cases  of  courts  of  record.  If  such  jury  can- 
not agree  after  being  kept  together  for  such  time  as  such  judge 
or  justice  shall  deem  reasonable,  he  may  discharge  them  and 
nominate  a  new  jury,  and  issue  a  new  precept  in  manner  afore- 
said. 

R.   S.   S  34. 

|  2248.  Adjournment. 

At  the  time  when  issue  is  joined,  the  judge  or  justice  may,  in 
his  discretion,  at  the  request  of  either  party,  and  upon  proof  to 
his  satisfaction,  by  affidavit  or  orally,  that  an  adjournment  is 
necessary,  to  enable  the  applicant  to  procure  his  necessary  wit- 
nesses, or  by  consent  of  all  the  parties  who  appear,  adjourn  the 
trial  of  the  issue,  but  not  more  than  ten  days;  except  by  consent 
of  all  parties. 

R.   S.,  §  41. 

|  2249.  Final  order  upon  trial. 

If  sufficient  cause  is  not  shown  upon  the  return  of  the  precept; 
or  if  the  verdict  of  the  jury,  or  the  decision  of  the  judge  or  jus- 
tice, upon  a  trial  without  a  jury,  is  in  favor  of  the  petitioner; 
the  judge  or  justice  must  make  a  final  order,  awarding  to  the 
petitioner  the  delivery  of  the  possession  of  the  property;  except 
that,  where  the  case  is  within  section  2237  of  this -act,  the  final 
order  must  direct  the  removal  of  the  occupant.  In  either  case, 
the  final  order  must  award  to  the  petitioner  the  costs  of  the 
special  proceeding.  If  the  verdict  or  decision  is  in  favor  of  the 
person  answering,  the  judge  or  justice  must  make  a  final  order 
accordingly,  and  awarding  to  him  the  costs  of  the  special  pro- 
ceeding. 

Id.,  If  33,  39  and  51.     Sec  L.  1840,  ch.  193  (2  Edm.  533). 

|  2260.   [Am'd,  1882.]  Amount  of  costs;  how  collected. 

Costs,  when  allowed,  and  the  fees  of  officers,  except  where  a 
fee  is  specially  given  in  chapter  twenty-one  of  this  act,  must  be 
at  the  rate  allowed  by  law  in  an  action  in  a  justice's  court, 
and  are  limited  in  like  manner;  unless  the  application  is  founded 
upon  an  allegation  of  forcible  entry  or  forcible  holding  out;  in 
which  case,  the  judge  or  justice  may  award  to  the  successful 
party  a  fixed  sum  as  costs,  not  exceeding  fifty  dollars,  in  addition 
to  his  disbursements.  If  the  final  order  is  made  by  a  county 
judge,  or  a  special  county  judge,  or  by  a  mayor  or  recorder,  an 
execution  to  collect  the  costs  muy  be  issued  thereupon  as  if  it 
was  a  judgment  of  a  justice  of  the  peace  of  the  same  city  or 
county;  aud  for  that  purpose  the  officer  takes  the  place  of  a  jus- 
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4.  [*—'•".  1S&4J  Where  he,  or  the  person  to  whom  he  ha* 
succeeded,  baa  intruded  into,  or  squatted  upon,  any  real  property, 
without  the  permission  of  the  person  entitled  to  the  possession 
thereof,  and  the  occupancy,  thus  commenced,  bus  continued  with 
oat  permission  from  the  latter;  or,  after  a  permission  given  b: 
him  has  been  revoked,  and  notice  of  the  revocation  given  U 
the  person  or  persons  to  he  removed. 

Sabd.  4  of  |  28.  K.  3..  am'ii.  L.  18T4.  cb.  308.  «n«l  [  31.  R.  B.;  L.  IBM, 

1  22 SB.  Id. i  In  cnj.r  of  forcible  enter  or  detainer. 

An  entry  shall  not  be  made  into  real  property,  but  in  a  case 
where  entry  is  given  by  law;  and,  in  such  a  ease,  only  in  a 
peaceable  manner,  not  with  strong  hnnd,  nor  with  multitude  of 
people.  A  person  who  mates  a  forcible  entry  forbidden  by  this 
section,  or  who,  having  peaceably  entered  upou  real  property, 
holds  the  possession  thereof  by  force,  and  hla  assigns,  under- 
tenants, and  legal  representatives,  may  be  removed  therefrom, 
as  prescribed  in  this  title. 

2  B.  a.  BOT,  [|  1  and  3  (2  Edm.  o2S). 

|   3234.    [Am'd,   istw.]    Application)  to  whom   nade. 

Application  for  removal  of  a  person  from  real  property,  as 
prescribed  in  this  title,  may  be  made  to  the  county  judge  or 
special  county  judge  of  the  county  or  a  justice  of  the  peace  of 
the  eity  or  town  or  the  mayor  or  recorder  of  the  city  wherein 
the  real  property,  or  a  portion  thereof,  is  situated.  Application 
may  also  be  made,  if  the  property,  or  a  portion  thereof,  be 
situated  in  the  city  of  New  York  to  a  judge  of  the  city  court  of 
the  city  of  New  York  or  the  district  court  of  the  district  within 
which  the  property,  or  a  portion  thereof,  is  situated,  or  If  the 
judge  of  such  court  be  for  any  reason  disqualified,  to  the  district 
court  of  an  adjoining  district;  if  in  the  city  of  Brooklyn,  to  a 
police  justice  of  that  city;  If  in  the  city  of  Albany,  or  in  the  city 
of  Troy,  to  a.  justice  of  the  justices'  court  of  that  city;  if  in  the  city 
of  Yonkers.  to  the  city  judge  of  that  city;  if  in  the  cities  of 
Syracuse,  Rochester  or  Buffalo,  to  a  judge  of  the  municipal 
court  of  said  cities.  Where  the  property  is  situated  in  an  incor- 
porated village,  the  boundaries  of  which  embrace  portions  of 
two  or  more  towns,  application  may  be  made  to  a  justice  of  the 
peace  of  either  town,  who  keeps  an  office  in  the  village. 

Section  as,  K  s  mi  ,1  1,.  1840.  oh.  183  (3  Bdm.  529):  Const.,  nrt.  6.  |  IB; 
Coast.    1848.    i,i     .;  IT,      L.    1848,    cb.    80S;    L.    ISM,    oh,    108;    Count.    18TB. 

irt.  0.  j  16;  L.  ,--..i  '  J>i,  |S;U  1H7B.  eh.  Bad.  I  1;  L.  1RH2,  cb.  S24  S  1: 
I.,    iHof.  m.    !  m.    2:   I.     Kim.   en.    1KB  (9  Bdra.  Sfl):  Co.   Prw.. 

I  M,  sm'd;  I.     ■-  .41,  |  4  a   Kdm.  7T41:    I.    1RI7.  oh.   iHT.   U  1«70. 

CO.  8H6;   I..  IB!  :    I..    1H34.    rb.   Sr?I.    if   1    and   18:    L.   18T2.    rh.  860, 

}  I;  L.  18T3,  e  .    ,,   18T8,  cb.  180.  (  T:  t.  1B7B.  ch.  1W,  ||  s  snd  Ifl; 

l.  1848.  cb.  11-  _•■■■  I  -RTO,  en,  4T0.  I  13;  L.  18M.  eh.  M,  1  26;  U  1B6T, 
cb.  MI,  |  B;  T,   l'Rh.  «E  atS. 

I  923S.  [Am'd,  1913.]  Who  can.  nwlntola  Droccidlaimi 
contents  of  petition. 

The  application  may  be  made  by  the  landlord  or  lessor  of  the 
demised  premises;  the  purehnser.  upon  the  execution  or  fore- 
closure sale;  the  person  forcibly  put  out  or  kept  out:  the  person 
with  whom,  as  owner,  the  nTreement  was  made,  or  the  owner 
nf  the  property  occupied  under  nn  acreement,  to  cultivate  the 
property  upon  shares,  or  for  a  share  of  the  crops:  or  the  person 
lawfully  entitled  to  the  possession  of  the  property  intruded  into 
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or  squatted  upon,  as  the  case  requires;  or  by  the  legal  repre- 
sentative, agent,  or  assignee  of  the  landlord,  purchaser,  or  other 
person,  so  entitled  to  apply,  or  by  the  person  or  corporation  au- 
thorized to  proceed  under  section  twenty-two  hundred  and  thirty- 
seven  of  this  act.  The  applicant  must  present  to  the  judge  or 
justice,  a  written  petition,  verified  in  like  manner  as  a  verified 
complaint  in  an  action  brought  in  the  supreme  court;  describing 
the  premises  of  which  the  possession  is  claimed,  and  the  interest 
therein  of  the  petitioner,  or  the  person  whom  he  represents;  stat- 
ing the  facts,  which,  according  to  the  provisions  of  this  title,  au- 
thorize the  application  by  the  petitioner,  and  the  removal  of  the 
person  in  possession;  naming,  or  otherwise  intelligibly  designating 
the  person  or  persons  against  whom  the  special  proceeding  is  in- 
stituted, and,  if  there  are  two  or  more  such  persons,  and  some 
are  undertenants  or  assigns,  specifying  who  are  principals  or 
tenants,  and  who  are  undertenants  or  assigns;  aud  praying  for 
a  final  order  to  remove  him  or  them  accordingly. 

Sections  2,  3,  and  29,  R.  S.,  am'd  and  consolidated.  See  1  T.  &  C.  533. 
Am'd  L.   1913,    cli.  448.      In   effect   Sept.    1,    1913. 

I  2230.  Notice  to  be  ariven  In  certain  cafes. 

Where  the  person  to  be  removed  is  a  tenant  at  will,  or  at 
sufferance,  the  petition  must  state  the  facts,  showing  that 
the  tenancy  has  been  terminated,  by  giving  notice,  as  required 
by  law.  Where  the  application  is  made  in  a  case  specified  in 
section  2232  of  this  act,  the  petition  must  state  that  a  notice,  in 
behalf  of  the  applicant,  requiring  all  persons  occupying  the  prop- 
erty to  quit  the  same,  by  a  day  specified,  has  been  either  served 
personally  upon  the  person  or  persons  to  be  removed,  or  affixed 
conspicuously  upon  the  property,  at  least  ten  days  before  the 
day  specified  therein. 

Section  31.  B.  S.,  and  L.   1857,  eta.  390,  ||  2  and  3   (4  Bdm.  617). 

I  2237.  [Am'd,  1913.]  Petition  In  case  off  bawdy-houaea, 
etc.    • 

An  owner  or  tenant,  including  a  tenant  of  one  or  more  rooms  of 
no  apartment  house  or  tenement  house,  of  any  premises  within 
two  hundred  feet  from  other  demised  real  property  used  or 
occupied  in  whole  or  in  part,  as  a  bawdy-house,  or  house,  or 
place  of  assignation  for  lewd  persons,  or  for  purposes  of  prosti- 
tution, or  any  domestic  corporation  organized  for  the  suppression 
of  vice,  subject  to  or  which  submits  to  visitation  by  the  state 
board  of  charities,  and  possesses  a  certificate  from  such  board 
of  such  fact  and  of  conformity  with  its  regulations,  may  serve 
personally  upon  the  owner  or  landlord  of  the  premises,  so  used 
or  occupied,  or  upon  his  agent',  a  written  notice,  requiring  the 
owner  or  landlord  to  make  an  application  for  the  removal  of  tLe 
person  so  using  or  occupying  the  same.  If  the  owner  or  land- 
lord, or  his  agent,  does  not  make  such  application,  within  live 
days  thereafter;  or,  having  made  it,  does  not  in  good  faith  dili- 
gently prosecute  it;  the  person  or  corporation  giving  the  notice 
fciay  make  an  application  for  such  removal  on  a  petition  stating 
the  jurisdictional  facts,  which  application  shall  have  the  same 
effect,  except  as  otherwise  expressly  prescribed  in  this  title,  as 
though  the  applicant  were  the  owner  or  landlord  of  the  premises, 
and  shall  have  precedence  over  any  similar  application  thereafter 
maue  by  such  owner  or  landlord  or  to  one  theretofore  made  by 
him  and  not  prosecuted  diligently  and  in  good  faith.     Proof  of 
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the  ill  repute  of  the  demised  premises  or  of  the  inmates  thereof 
or  of  those  resorting  thereto  shall  constitute  presumptive  evi- 
dence of  the  unlawful  use  of  the  demised  premises,  required  to 
be  stated   in   the   petition   for  removal. 

Sections  56  and  61,  R.  8.;  L.  1868,  cb.  764  (7  Edm.  335).  Am'd,  L. 
1913,  cb.  448.     In  effect  Sept.   1,  1913. 

8  2288.  Precept. 

The  judge  or  justice,  to  whom  a  petition  is  presented,  as  pre- 
scribed in  either  of  the  foregoing  sections  of  this  title,  must 
thereupon  issue  a  precept,  directed  to  the  person  or  persons 
designated  in  the  petition,  as  being  in  possession  of  the  property, 
and  requiring  him  or  them  forthwith  to  remove  from  the  prop- 
erty, describing  it,  or  to  show  cause,  before  him,  at  a  time  and 
place  specified  in  the  precept,  why  possession  of  the  property 
should  not  be  delivered  to  the  petitioner,  or,  in  the  case  specified 
in  the  last  section,  to  the  owner  or  landlord.  The  precept  must 
be  returnable,  not  less  than  three  nor  more  than  five  days  after 
it  is  issued;  except  that,  where  the  proceeding  is  taken,  upon  the 
ground  that  a  tenant  continues  in  possession  of  demised  premises 
after  the  expiration  of  his  term,  without  the  permission  of  his 
landlord,  and  the  application  is  made  on  the  day  of  the  expira- 
tion of  the  lease,  or  on  the  next  day  thereafter,  the  precept  may, 
in  the  discretion  of  the  judge  or  justice,  be  made  returnable  on 
the  day  on  which  it  is  issued,  at  any  time  after  twelve  o'clock, 
noon,  and  before  six  o'clock  in  the  afternoon. 

Section  30,  B.  S.,  am'd;  L.  1851,  cb.  460;  L.  1868,  ch.  828,  |  1  (7  Edm. 
355). 

f  2230.  Id.;  in  New- York  city. 

In  the  city  of  New- York,  where  the  application  is  made  to  a 
district  court,  the  petition  must  be  filed  with,  and  the  precept 
must  be  issued  by,  the  clerk  of  the  court;  and  the  precept  must 
be  made  returnable  before  the  court,  at  the  place  designated, 
pursuant  to  law,  for  holding  the  court;  and  all  subsequent*  pro- 
ceedings in  the  cause  must  be  had  at  that  place,  except  as  other- 
wise prescribed  in  section  2246  of  this  act.  If,  upon  the  return 
of  the  precept,  or  upon  an  adjourned  day,  the  justice  is  unable, 
by  reason  of  absence  from  the  court  room  or  sickness,  to  hear 
the  cause,  or  it  is  shown  by  affidavit  that  he  is  for  any  reason 
disqualified  to  sit  in  the  cause,  or  is  a  necessary  and  material 
witness  for  either  party,  a  justice  of  any  other  district  court  of 
the  city  may  act  in  his  place  at  the  same  court  room. 

L.  1803,  cb.  189,  (6  Edm.  86);  Co.  Proc.,  f  66;  L.  1876,  ch.  356,  I  1; 
L.   1877,  ch.   187,   S   1.     See  |   3208,   pobt. 

|  2240.  [Am'd,  1013.]     Id.;  how  served. 

The  precept  must  be  served  as  follows: 

1.  By  delivering,  to  the  person  to  whom  it  is  directed,  or,  if  it 
is  directed  to  a  corporation,  to  an  officer  of  the  corporation,  upou 
whom  a  summons,  issued  out  of  the  supreme  court,  in  an  action 
against  the  corporation,  might  be  served,  a  copy  of  the  precept, 
together  with  n  copy  of  the  petition,  and  at  the  same  time  show- 
ing him  the  original  precept. 

2.  If  the  person,  to  whom  the  precept  is  directed,  resides 
in  the  city  or  town  in  whk-h  the  property  is  situated,  but  is 
absent  from  his  dwelling-house,  service  may  be  made  by  deliv- 
ering a  copy  thereof,  together  with  a  copy  of  the  petition,  at  bis 
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dwelling-house,  to  a  person  of  suitable  age  and  discretion,  who 
resides  there;  or,  if  no  such  person  can,  with  reasonable  dili- 
gence, be  found  there,  upon  whom  to  make  service,  then  by  de- 
livering a  copy  of  the  precept  and  petition,  at  the  property 
sought  to  be  recovered,  either  to  some  person  of  suitable  age  and 
discretion  residing  there,  or  if  no  such  person  can  be  found 
there,  to  any  person  of  suitable  age  and  discretion  employed 
there. 

3.  Where  service  cannot,  with  reasonable  diligence,  be  made, 
as  prescribed  in  either  of  the  foregoing  subdivisions  of  this  sec- 
tion, by  affixing  a  copy  of  the  precept  and  petition  upon  a  con- 
spicuous part  of  the  property. 

If  the  precept  is  returnable  on  the  day  on  which  it  is  issued, 
it  must  be  served  at  least  two  hours  before  the  hour  at  which  it 
is  returnable;  in  every  other  case,  it  must  be  served  at  least 
two  days  before  the  day  on  which  it  is  returnable. 

Section  32,  B.  S. ;  L.  1857,  cb.  684,  and  L.  1868,  ch.  828  (7  Edm.  856). 
Am'd  by  L.  1913,  cb.  277.     In  effect  Sept.  1,  1013. 

I  2241.  Dnty  of  person  to  whom  copy  of  precept  la  de- 
livered. 

A  person,  to  whom  a  copy- of  a  precept,  directed  to  another,  is 
delivered,  as  prescribed  in  this  title,  must,  without  any  avoidable 
delay,  deliver  it  to  the  person  to  whom  it  is  directed,  if  he  can  be 
found  within  the  same  town  or  city;  or,  if  he  cannot  be  so  found, 
to  his  agent  therein;  and  if  neither  can  be  so  found,  after  the 
exercise  of  reasonable  diligence,  before  the  time  when  the  precept 
is  returnable,  to  the  judge  or  justice  who  issued  the  same,  at  the 
time  of  the  return  thereof,  with  a  written  statement  indorsed 
thereupon,  that  he  has  been  unable,  after  the  exercise  of  reason- 
able diligence,  to  find  the  person  to  whom  the  precept  is  directed, 
or  his  agent,  within  the  town  or  city.  A  person,  who  wilfully 
violates  any  provisions  of  this  section,  is  guilty  of  a  misdemeanor; 
and,  if  he  is  a  tenant  upon  the  property,  forfeits  to  his  landlord 
the  value  of  three  years'  rent  of  the  premises  occupied  by  him. 
A  copy  of  this  section  must  be  indorsed  upon  each  copy  of  a  pre- 
cept, served  otherwise  than  personally  upon  the  person  to  whom 
it  is  directed. 

L.  1868.  cb.  828,  J3  (7  Edm.  356) ;  and  1  B.  8.  748,  ft  27  (1  Edm.  699). 

^  I  2242.  When  precept  to  be  nerved  on  landlord  of  bawdy- 
hoaae,  ete. 

Where  the  case  is  within  section  2237  of  this  act,  the  precept 
mast  be  directed  to  and  served  upon  the  owner  or  landlord,  or  his 
a^ent,  and  also  upon  the  tenant  or  occupant  of  the  property. 
Either  or  both  of  them  may,  upon  the  return  day,  appear  and 
show  cause  why  the  tenant  or  occupant  should  not  be  removed 
from  the  property. 

Puts  of  | ft  63  and  64;  L.  1868,  cb.  764   (7  Edm.  386). 

ft  2248.  Proof  of  service  of  precept. 

At  the  time  when  the  precent  is  returnable,  the  petitioner 
must,  unless  the  adverse  party  appears,  make  due  proof  of  the 
service  thereof,  showing  the  time,  and  the  place  and  manner  of 
service;  and,  unless  service  was  made  personally  upon  the  ad- 
verse party,  or  by  affixing  a  copy  of  the  precept,  the  name  of 
the  person  to  whom  a  copy  of  the  precept  was  delivered,  if  his 
name  can  be  ascertained  with  reasonable  diligence.     Where  serv- 
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ice  is  made  by  a  sheriff,  constable,  or  marshal,  it  may  be  proved 
by  his  certificate,  stating  the  facts. 

Section  33,  It.  S.,  also  f  32,  am'd;  L.   1808,  ch.  828   (7  Edm.  33«). 

8  2244.  [Am'd,  1803.]      Answer. 

At  the  time  when  the  precept  is  returnable  without  waiting  as 
prescribed  in  an  action  before  a  justice  of  the  peace,  or  in  a  dis- 
trict court  in  the  city  of  New  York,  the'  person  to  whom  it  is 
directed  or  his  landlord,  or  any  person  in  possession  or  claiming 
possession  of  the  premises,  or  a  part  thereof,  may  file  with  the 
judge  or  justice  who  issued  the  precept,  or  with  the  clerk  of  the 
court,  a  written  answer,  verified  in  like  manner  as  a  verified 
answer  in  an  action  in  the  supreme  court,  denying  generally  the 
allegations,  or  specifically  any  material  allegation  of  the  petition, 
or  setting  forth  a  statement  of  any  now  matter  constituting  a 
legal  or  equitable  defence,  or  counterclaim.  Such  defence  or 
counterclaim  may  be  set  up  and  established  in  like  maimer  as 
though  the  claim  for  rent  in  Buch  proceeding  was  the  subject  of 
an  action. 

L.  1893,  ch.  705. 

I  2245.  Issues  vpon  forcible  entry  or  detainer. 

Where  the  application  is  founded  upon  an  allegation  of  forcible 
entry  or  forcible  holding  out,  the  petitioner  must  allege  and  prove 
that  he  was  peaceably  in  actual  possession  of  the  property,  at  the 
time  of  a  forcible  entry,  or  in  constructive  possession,  at  the 
time  of  a  forcible  holding  out;  and  the  adverse  party  must  either 
deny  the  forcible  entry,  or  the  forcible  holding  out,  or  allege,  in 
his  defence,  that  he,  or  his  ancestor,  or  those  whose  interest  he 
claims,  had  been  in  quiet  possession  of  the  property,  for  three 
years  together  next  before  the  alleged  forcible  entry  or  detainer; 
and  that  his  interest  is  not  ended  or  determined,  at  the  time  of 
the  trial. 

Id.;  f|  6  and  11,  am'd. 

|  2246.  In  N.  Y.  district  court,  cause  may  be  transferred 
to  another  court  for  trial. 

In  a  district  court  of  the  city  of  New- York,  at  the  time  of 
joining  issue,  the  justice  sitting  in  the  cause  may,  in  his  discre- 
tion, upon  motion  of  either  party,  or,  if  no  justice  is  present,  the 
clerk  may,  by  consent  of  both  parties,  make  an  order  transferring 
the  cause  for  trial,  to  a  district  court  of  an  adjoining  district, 
which  thereupon  has  the  same  jurisdiction  and  power  at  its 
own  court  house,  as  if  the  property  was  situate  within  its  dis- 
trict. 

L.   1877,   ch.    187,    f   2,   am'd. 

1  2247.  [Am'd,  1881  and  1882.]     Trial. 

The  issues  joined  by  the  petition  and  answer  must  be  tried  by 
the  judge  or  justice,  unless  either  party  to  such  proceedings  shall, 
at  the  time  designated  in  such  precept  for  showing  cause,  de- 
mand a  jury  and  at  the  time  of  such  demand  pay  to  such  judge 
or  justice  the  necessary  costs  and  expenses  of  obtaining  such 
jury.  If  a  jury  be  demanded  and  such  costs  and  expenses  be 
paid,  the  judge  or  justice  with  whom  such  petition  shall  be  filed 
shall  nominate  twelve  reputable  persons  qualified  to  serve  as 
jurors  in  courts  of  record,  and  shall  issue  his  precept  directed  to 
the  sheriff  or  one  of  the  constables  of  the  county,  or  any  con- 
stable or  marshal  of  the  city  or  town,  commanding  him  to  sum* 
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mon  the  persons  so  nominated  to  appear  before  such  judge  or 
justice  at  such  time  or  place  as  he  shall  therein  appoint,  not 
more  than  three  days  from  the  date  thereof,  for  the  purpose  of 
trying  the  said  matters  in  difference.  Six  of  the  persons  so 
summoned  shall  be  drawn  in  like  manner  as  jurors  in  justices' 
court*,  and  shall  be  sworn  by  such  judge  or  justice  well  and 
truly  to  hear,  try  and  determine  the  matters  iu  difference  be- 
tween the  parties.  After  hearing  the  allegations  and  proofs  of 
the  parties,  the  said  jury  shall  be  kept  together  until  they  agree 
on  their  verdict,  by  the  sheriff  or  one  of  his  deputies,  or  a  con- 
stable, or  by  some  proper  person  appointed  by  the  judge  or 
justice  for  that  purpose,  who  shall  be  sworn  to  keep  such  jury 
as  is  usual  in  like  cases  of  courts  of  record.  If  such  jury  can- 
not agree  after  being  kept  together  for  such  time  as  such  judge 
or  justice  shall  deem  reasonable,  he  may  discharge  them  and 
nominate  a  new  jury,  and  issue  a  new  precept  iu  manner  afore- 
said. 
R.  s.  S  34. 

|  2248.  Adjournment. 

At  the  time  when  issue  is  joined,  the  judge  or  justice  may,  in 
his  discretion,  at  the  request  of  either  party,  and  upon  proof  to 
bis  satisfaction,  by  affidavit  or  orally,  that  an  adjournment  is 
necessary,  to  enable  the  applicant  to  procure  his  necessary  wit- 
nesses, or  by  consent  of  all  the  parties  who  appear,  adjourn  the 
trial  of  the  issue,  but  not  more  than  ten  days;  except  by  consent 
of  all  parties. 

R.  8.,  |  41. 

|  2249.  Final  order  upon  trial. 

If  sufficient  cause  is  not  shown  upon  the  return  of  the  precept; 
or  if  the  verdict  of  the  jury,  or  the  decision  of  the  judge  or  jus- 
tice, upon  a  trial  without  a  jury,  is  in  favor  of  the  petitioner; 
the  judge  or  justice  must  make  a  final  order,  awarding  to  the 
petitioner  the  delivery  of  the  possession  of  the  property;  except 
that,  where  the  case  is  within  section  2237  of  this  act,  the  final 
order  must  direct  the  removal  of  the  occupant.  In  either  case, 
the  final  order  must  award  to  the  petitioner  the  costs  of  the 
special  proceeding.  If  the  verdict  or  decision  is  in  favor  of  the 
person  answering,  the  judge  or  justice  must  make  a  final  order 
accordingly,  and  awarding  to  him  the  costs  of  the  special  pro- 
ceeding. 

Id.,  ||  33,  39  and  51.     See  L.  1849,  ch.  193  (2  Edm.  533). 

I  2280.   [AnTd,  1882.]  Amount  of  coat*)  how  collected. 

Costs,  when  allowed,  and  the  fees  of  officers,  except  where  a 
fee  is  specially  given  in  chapter  twenty-one  of  this  act,  must  be 
at  the  rate  allowed  by  law  in  an  action  in  a  justice's  court, 
and  are  limited  in  like  manner;  unless  the  application  is  founded 
upon  an  allegation  of  forcible  entry  or  forcible  holding  out;  in 
which  case,  the  judge  or  justice  may  award  to  the  successful 
party  a  fixed  sum  as  costs,  not  exceeding  fifty  dollars,  in  addition 
to  his  disbursements.  If  the  final  order  is  made  by  a  county 
judge,  or  a  special  county  judge,  or  by  a  mayor  or  recorder,  an 
execution  to  collect  the  costs  may  be  issued  thereupon  as  if  it 
was  a  judgment  of  a  justice  of  the  peace  of  the  same  city  or 
county;  and  for  that  purpose  the  officer  takes  the  place  of  a  jus- 
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tice  of  the  peace.  In  every  other  case  an  execution  may  be 
issued  to  collect  the  costs  awarded  thereby  as  if  the  final 
order  was  a  judgment,  rendered  in  the  court,  of  which  the  judge 
or  justice  is  the  presiding  officer. 

Id.,  fl  12,  13,  22  and  part  of  f  51,  am'd  and  consolidated.  Am'd  L.  1882. 
cb.  880. 

f  2251.   [Am'd,  1882.]    Warrant  to  dispossess  defendant. 

Where  the  final  order  is  in  favor  of  the  petitioner,  the  judge 
or  justice  must  thereupon  issue  a  warrant,  under  his  hand,  di- 
rected to  the  sheriff  of  the  county,  or  to  any  constable  or  marshal 
of  the  city  or  town,  in  which  the  property,  or  a  portion  thereof, 
is  situated,  or  if  it  is  not  situated  in  a  city,  to  any  constable  of 
any  town  in  the  county,  describing  the  property,  and  commanding 
the  officer  to  remove  all  persons  therefrom,  and  also,  except 
where  the#  case  is  within  section  2237  of  this  act,  to  put  the 
petitioner  into  the  full  possession  thereof. 

Id.,  f|  13,  33  and  30.     See  L.  1857,  cb.  684;  also,  ||  58,  50,  63,  64,  and 

L.   1808,  cb.   764    (7  EUm.   335). 

8  2252.  Execution  of  warrant. 

The   officer,  to   whom  the    warrant  is   directed  and   delivered, 
must  execute  it,  according  to  the  command  thereof,  between  the 
hours  of  sunrise  and  sunset. 
B.  S.,  f  40. 

|  2253.  When  -warrant  cancels  lease;  exception. 

Hie  issuing  of  a  warrant  for  the  removal  of  a  tenant  from 
demised  premises,  cancels  the  agreement  for  the  use  of  the  prem- 
ise^, if  any,  under  which  the  person  removed  held  them;  and 
annuls '  accordingly  the  relation  of  landlord  and  tenant,  except 
that  it  does  not  prevent  u  landlord  from  recovering,  by  action, 
any, sum  of  money,  which  was,  at  the  time  when  the  precept  was 
issued,  payable  by  the  terms  of  the  agreement,  as  rent  for  the 
premises;  or  the  reasonable  value  of  the  use  and  occupation 
thereof,  to  the  time  when  the  warrant  was  issued,  "for  any  period 
of  time,  with  respect  to  which  the  agreement  does  not  make 
any  special  provision  for  payment  of  rent. 

Id.,  f  43,  also,  |  GO;  L.  1868,  ch.  764   (7  Edm.  336). 

S  2254.  [Am'd,  1885.]    Warrant!  when  and  how  stayed* 

The  party,  against  whom  a  final  order  is  made,  requiring  the 
delivery  of  possession  to  the  petitioner,  may,  at  auy  time  before 
a  warrant  is  issued,  stay  the  issuing  thereof;  and  also  stay  an 
execution  to  collect  the  costs,  as  follows: 

1.  Where  the  final  order  establishes  that  a  lessee  or  tenant 
holds  over,  after  a  default  in  the  payment  of  rent,  or  of  taxes 
or  assessments,  he  may  effect  a  stay,  by  payment  of  the  rent 
due,  or  of  such  taxes  or  assessments,  and  interest  and  penalty, 
if  any  thereoa  due,  and  the  costs  of  the  special  proceeding;  or 
by  delivering  to  the  judge  or  justice,  or  the  clerk  of  the  court, 
his  undertaking  to  the  petitioner,  in  such  sum  and  with  such 
sureties  as  the  judge  or  justice  approves,  to  tUe  effect  that  he 
will  pay  the  rent,  or  such  taxes  or  assessments,  and  interest  and 
penalty  and  costs,  within  ten  days,  at  .he  expiration  of  which 
time  a  warrant  may  issue,  unless  he  produces  to  the  judge  or 
justice  satisfactory  evidence  of  the  payment. 

2.  Where  the  final  order  establishes  that  a  lessee  or  tenant  ha? 
taken  the  benefit  of  an  insolvent  act,  or  has  been  adjudicated  a 

554 


c  17, 1 2  SUMMARY  PROC.  FOR  LAND.  |§  2265-66 

bankrupt,  he  may  effect  a  stay  by  paying  the  costs  of  the  special 
proceeding,  and  by  delivering  to  the  judge  or  justice,  or  the  clerk 
of  the  court,  his  undertaking  to  the  petitioner,  in  such  a  sum 
and  with  such  sureties  as  the  judge  or  justice  approves,  to  the 
effect,  that  he  will  pay  the  rent  of  the  premises,  as  it  has  become, 
or  thereafter  becomes  due. 

3.  Where  the  final  order  establishes  that  the  person  against 
whom  it  is  made,  continues  in  possession  of  real  property,  which 
has  been  sold  by  virtue  of  an  execution  against  his  property,  ne 
may  effect  a  stay,  by  paying  the  costs  of  the  special  proceeding, 
and  delivering  to  the  judge  or  justice,  or  the  clerk  of  the  court, 
an  affidavit,  that  he  claims  the  possession  of  the  property,  by 
virtue  of  a  right  or  title,  acquired  after  the  sale,  or  as  guardian 
or  trustee  for  another;  together  with  his  undertaking  to  the  peti- 
tioner, in  such  a  sum  and  with  such  sureties  as  the  judge  or 
justice  approves,  to  the  effect,  that  he  will  pay  any  costs  and 
damages,  which  may  be  recovered  against  him,  in  an  action  of 
ejectment  to  recover  the  property,  brought  against  him  by  the 
petitioner  within  six  mouths  thereafter;  and  that  he  will  not 
commit  any  waste  upon  or  injury  to  the  property,  during  his 
occupation  thereof. 

B.  8.,  S  44,  am'd  by  L.  1857,  ch.  684;  and  IS  45  and  46. 

|  2255.  Undertaking;)  how  disposed  off. 

Where  an  undertaking  is  given,  in  a  case  specified  .in  sub- 
division first  of  the  last  section,  the  judge  or  justice  must  deliver 
it  to  the  person  against  whom  the  final  order  was  made,  upon 
his  producing  the  evidence  of  payment,  mentioned  in  that  sub- 
division. If  he  does  not  produce  such  evidence  within  ten  days, 
the  jndge  or  justice  must  deliver  it  to  the  petitioner.  In  every 
other  case  specified  in  the  last  section,  the  judge  or  justice  must 
deliver  the  undertaking  to  the  petitioner,  immediately  after  his 
approval  thereof. 

I  2256.  Redemption  by   leasee. 

Where  the  special  proceeding  is  founded  upon  an  allegation 
that  a  lessee  holds  over,  after  a  default  in  the  payment  of  rent, 
and  the  unexpired  term  of  the  lease,  under  which  the  premises 
are  held,  exceeds  five  years,  at  the  time  when  the  warrant  is 
issued;  the  lessee,  his  executor,  administrator,  or  assignee,  may, 
at  any  time  within  one  year  after  the  execution  of  the  warrant, 
pay  or  tender  to  the  petitioner,  his  heir,  executor,  administrator, 
or  assignee,  or  if,  within  five  days  before  the  expiration  of  the 
year,  he  cannot,  with  reasonable  diligence,  be  found  within  the 
city  or  town,  wherein  the  property,  or  a  portion  thereof,  is  situ- 
ated, then  to  the  judge  or  justice  who  issued  the  warrant,  or  his 
successor  in  office,  all  rent  in  arrear  at  the  time  of  the  payment 
or  tender,  with  interest  thereupon,  and  the  costs  and  charges 
incurred  by  the  petitioner.  Thereupon  the  person  making  the 
payment  or  tender,  shall  be  entitled  to  the  possession  of  the 
demised  premises,  under  the  lease,  and  may  hold  and  enjoy  the 
nine,  according  to  the  terms  of  the  original  demise,  except  as 
otherwise  prescribed  in  the  next  section  but  one. 

L.  1842,  ch.  240,  |  1  (4  Edm.  661),  am'd. 
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f  2267.  Id.  |  by  er  edit  or  of  leasee. 

In  a  case  specified  in  the  last  section,  a  judgment  creditor  of 
the  lessee,  whose  judgment  was  docketed  in  the  county,  before 
the  precept  was  issued,  or  a  mortgagee  of  the  lease,  whose  mort- 
gage was  duly  recorded,  in  the  county,  before  the  precept  was 
issued,  may,  at  any  time  before  the  expiration  of  one  year  after 
the  execution  of  the  warrant,  unless  a  redemption  has  been  made 
as  prescribed  in  the  last  section,  file  with  the  judge  or  justice 
who  issued  the  warrant,  or  with  his  successor  in  office,  a  notice, 
specifying  his  interest  and  the  sum  due  to  him;  describing  the 
premises;  and  stating  that  it  is  his  intention  to  redeem  as  pre- 
scribed in  this  section.  If  a  redemption  is  not  made  by  the  lessee, 
his  executor,  administrator,  or  assignee,  within  a  year  after  the 
execution  of  the  warrant,  the  person  so  filing  a  notice,  or,  if  two 
or  more  persons  have  filed  such  notices,  the  one  who  holds  the 
first  lien,  may,  at  any  time  before  two  o'clock  of  the  day;  not  a 
Sunday  or  a  public  holiday,  next  succeeding  the  last  day  of  the 
year,  redeem  for  his  own  benefit,  in  like  manner  as  the  lessee,  his 
executor,  administrator,  or  assignee  might  have  so  redeemed. 
Where  two  or  more  judgment  creditors  or  mortgagees  have  filed 
such  notices,  the  holder  of  the  second  lien  may  so  redeem,  at 
any  time  before  two  o'clock  of  the  day,  not  a  Sunday  or  a  public 
holiday,  next  succeeding  that  in  which  the  holder  of  the  first 
lien  might  have  redeemed;  and  the  holder  of  the  third  and  each 
subsequent  lien,  may  redeem,  in  like  manner,  at  any  time  before 
two  o'clock  of  the  day,  not  a  Sunday  or  a  public  holiday,  next 
succeeding  that  in  which  his  predecessor  might  have  redeemed. 
But  a  second  or  subsequent  redemption  is  not  valid,  unless  the 
person  redeeming  pays  or  tenders  to  each  of  his  predecessors  who 
has  redeemed,  the  sum  paid  by  him  to  redeem,  and  also  the  sum 
due  upon  his  judgment  or  mortgage;  or  deposits  those  sums  with 
the  judge  or  justice,  for  the  benefit  of  his  predecessor  or  prede- 
cessors. 

L.  1842,  cb.  240,   |  1    (4  Edm.  401). 

8  2258.  The   last   two   «ection«   qualified. 

Where  a  redemption  is  made,  as  prescribed  in  either  of  the  last 
two  sections,  the  rights  of  the  person  redeeming  are  subject  to 
a  lease,  if  any,  executed  by  the  petitioner,  since  the  warrant  was 
issued,  so  far  that  the  new  lessee,  his  assigus,  undertenants,  or 
other  representatives,  may,  upon  complying  with  the  terms  of 
the  lease,  hold  the  premises  so  leased  until  twelve  o'clock,  noon, 
of  the  first  day  of  May,  next  succeeding  the  redemption.  And. 
in  all  other  respects,  the  person  so  redeeming,  his  assigns  and 
representatives,  succeed  to  all  the  rights  and  liabilities  of  the 
petitioner,  under  such  a  lease. 

f  2259.  Order  to  be  made  thereupon)  liability  of  person 

redeeming. 

The  person  redeeming,  as  prescribed  in  the  last  three  sections, 
or  the  owner  of  the  property  so  redeemed,  may  present  to  the 
judge  or  justice  wTho  issued  the  warrant,  or  to  his  successor  in 
office,  a  petition,  duly  verified,  setting  forth  the  facts  of  the 
redemption,  and  praying  for  an  order,  establishing  the  rights  and 
liabilities  of  the  parties  upon  the  redemption.  Whereupon  the 
judge  or  justice  must  make  an  order  requiring  the  other  party 
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to  the  redemption  to  show  cause  before  him.  at  a  time  and  place 
therein  specified,  why  the  prayer  of  the  petition  should  not  be 
granted.  The  order  to  show  cause  must  be  made  returnable,  not 
leu  than  two  nor  more  than  ten  days,  after  it  is  granted;  and 
it  must  be  served  at  least  two  days  before  it  is  returnable.  Upon 
the  return  thereof,  the  judge  or  justice  must  hear  the  allegations 
and  proofs  of  the  parties,  and  must  make  such  a  final  order  as 
justice  requires.  The  costs  and  expenses  must  be  paid  by  the 
petitioner.  The  final  order,  or  a  certified  copy  thereof,  may 
be  recorded  in  like  manner  as  a  deed.  A  person,  other  than  the 
lessee,  who  redeems  as  prescribed  in  the  last  three  sections,  sue* 
ceeds  to  all  the  duties  and  liabilities  of  the  lessee,  accruing  after 
the  redemption,  as  if  he  was  named  as  lessee  in  the  lease. 

f  2200.  Appeal. 

An  appeal  may  be  taken  from  a  final  order,  made  as  prescribed 
in  this  title,  to  the  same  court,  within  the  same  time,  and  in  the 
same  manner,  as  where  an  appeal  is  taken  from  a  judgment  ren- 
dered in  the  court,  of  which  the  judge  or  justice  is  the  presiding 
officer,  and  with  like  effect;  except  as  otherwise  prescribed  in  the 
next  two  sections. 

Substituted  for  f  47.  R.  S.,  am'd;  L.  1868,  ch.  828  (7  Bdm.  857),  |  52; 
L.  1849,  ch.   103   (2  Edm.  534). 

12201.  [Am'd,  1895.]  Effect  of  appeal  limited  in  certain 
eaae«. 

The  issuing  or  execution  of  the  warrant  can  not  be  stayed  by 
sneh  an  appeal,  or  by  the  giving  of  an  undertaking  thereupon, 
otherwise  than  as  prescribed  in  the  next  section.  An  appeal  can 
not  be  taken  to  the  court  of  appeals,  .from  a  final  determination 
of  the  appellate  division  of  the  supreme  court,  upon  such  an  ap- 
peal, unless  the  latter  court,  by  an  order,  made  at  the  term,  of 
the  appellate  division  where  the  final  order  is  made,  or  the  next 
term  thereafter,  allows  it  to  be  taken. 

L.  1895,  ch.  946. 

I  2202.   [Am'd,  1896.]  Warrant  •;  how  stayed  on  appeal. 

Where  an  appeal  is  taken  from  a  final  order,  awarding  delivery 
of  possession  to  the  petitioner,  which  establishes  that  a  lessee  or 
tenant  holds  over,  after  a  default  in  payment  of  rent  or  from  an 
order  or  judgment  affirming  such  final  order,  the  issuing  and 
execution  of  the  warrant  may  be  stayed  by  the  order  of  the 
county  judge,  and  in  the  city  and  county  of  New  York  by  a 
justice  of  the  supreme  court,  upon  the  appellant's  giving  the  se- 
curity required  to  perfect  the  appeal,  and  to  stay  the  execution 
of  the  order  appealed  from  and  also  an  undertaking  to  the  peti- 
tioner in  a  sum  and  with  sureties  approved  by  the  county  judge 
or  in  the  city  and  county  of  New  York  by  a  justice  of  the  su- 
preme court  to  the  effect  that  if,  upon  the  appeal,  a  final  deter- 
mination is  rendered  against  the  appellant  he  will  pay  all  rents 
accruing  or  to  accrue  upon  the  premises,  or  if  there  is  no  lease 
thereof  the  value  of  the  use  and  occupation  of  the  premises  sub- 
sequent to  the  institution  of  the  special  proceedings. 

U  1895,  ch.  946. 
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|  2263.  Appellate  court  may  award  restitution  j  action 
for  damages. 

If  the  final  order  is  reversed  upon  the  appeal,  the  appellate 
court  may  award  restitution  to  the  party  injured,  with  costs; 
and  it  may  make  an  order,  or  issue  any  other  mandate,  necessary 
to  carry  its  determination  into  effect.  The  person  dispossessed 
may  also  maintain  an  action,  to  recover  the  damages  which  he 
has  sustained  by  the  dispossession. 

Sections  48  and  49,  R.  S. 

S  2264.  Application  of  tliin  title;  effect  of  final  order. 

This  title  does  not  impair  the  rights  of  a  landlord,  lessor,  or 
tenant,  in  a  case  not  therein  provided  for.  Where  a  special  statu- 
tory provision  confers  a  right  to  take  proceedings,  in  the  manner 
heretofore  prescribed  by  law,  for  the  summary  removal  of  a  per- 
son in  possession  of  real  property,  the  proceedings  thereunder 
must  be  taken  as  prescribed  in  this  title.  A  final  order,  made  in 
a  special  proceeding,  taken  as  prescribed  in  this  title,  is  not  a 
bar  to  an  action  of  ejectment,  to  recover  the  property  affected 
thereby. 

Id.,  |  50. 

8  2265.  How  proceeding;*  nnder  tni»  title  to  be  stayed. 

Where  a  petition  is  presented,  as  prescribed  in  this  title,  the 
proceedings  thereupon  before  the  final  order,  and  it  tue  final 
order  awards  delivery  of  the  possession  to  the  petitioner,  the  issu- 
ing or  execution  of  the  warrant  thereupon,  cannot  be  stayed  or 
suspended  by  any  court  or  judge,  except  in  one  of  the  following 
methods: 

1.  By  an  order  made,  or  an  undertaking  filed,  upon  an  appeal, 
in  a  case  and  in  the  manner  specially  prescribed  for  that  purpose 

.  in  this  title. 

2.  By  an  injunction  order,  granted  in  an  action  against  the 
petitioner.  Such  an  injunction  shall  not  be  granted  before  the 
final  order  in  the  special  proceeding,  except  in  a  case  where  an 
injunction  would  be  granted  to  stay  the  proceedings,  in  an  actiou 
of  ejectment,  brought  by  the  petitioner,  and  upon  the  like  terms: 
or  after  the  final  order,  except  in  a  case  where  an  injunction 
would  be  granted  to  stay  the  execution  of  the  final  judgnieLt 
in  such  an  action,  and  upon  the  like  terms. 

B.  3..  f  47. 
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TITLE  in. 

Proceedings  to  punish  a  contempt  of  court,  other  than  a 

criminal  contempt. 

Sec.  2268.  Cases  to  which  this  title  applies. 

2267.  When   punishment   may   be   summary. 

2268.  'When  warrant  to  commit   may   issue  without  notice. 

2269.  Order  to  show  cause,  or  warrant  to  attach  offender. 
"2270.  Notice   to    delinquent   officer    to   show    cause. 

2271.  Order  or   warrant;  when  granted  out  of  court. 

2272.  Id.;  when  contempt  was  committed  before  a  referee. 

2273.  Effect   of   order   to   show   cause,  fand   of   warrant. 

2274.  Copy  Rttlduvit,  etc.,   to  be  serred  with  warrant. 

2275.  Indorsement  ux;on  warrant. 

2276.  Warrant;  how  executed. 

•   2277.  Undertaking  to  procure  discharge. 

2278.  When    habeas    corpus    may    issue. 

2279.  Sheriff  to   file   undertaking  with  return. 

2280.  Interrogatories  and  proofs. 

2281.  When  and  how  accused  to  be  punished. 

2282.  Id.;   upon  return   of  habeas  corpus. 

2283.  Id.;  upon  return  of  order  to  show  cause. 

2284.  Amount    of    tine. 

2285.  Length    of    Imprisonment. 

2286.  When   court    may    release   offender. 
22H7.  Offender   liable   to  indictment. 

2288.  Proceedings   when   accused  does   not   appear. 

2289.  Undertaking;    when   prosecuted   by  person  aggrleYeti 

2290.  Id.:  by  attorney-general,  etc. 

2291.  Sheriff   liable   for   taking   Insufficient  sureties. 

2292.  Punishment    of   misconduct    at    trial   term. 

H  2266-2202.     [Repealed  by  L.  1909,  ch.  35.    See  Consolidated 
Laws,  tit.  Judiciaiy  Uw,  §§  754- -781. J 
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TITIiB  IV. 
Proceedings  to  collect  a  fine. 

See.  2283.  Clerk   to  make  schedule  of  fines  Imposed. 
2294.  Warrant  to  be  Issued  by  him. 
2290.  Id.;    when  delinquent  resides  in   another  county. 
2280.  Execution  of  warrant. 

2287.  Return   thereof. 

2288.  Proceedings  If  fine   not  collected. 
2288.  Who  to  lie  included  lu  schedule. 

2300.  Liability    of    sheriff. 

2301.  Application   of    this   title. 

ft§  2293-2301.       [Repealed    by    L.   1909,    ch.   35.     See  Consoli 
dated  Laws,  tit.  Judiciary  Law,  §§  790-797. J 

fftiO 
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TITLE  V, 
Proceedings  to  discover  the  death  of  a  tenant,  for  life. 

Sec.  2302.  Petition  for  production  of  tenant  for  life. 

3303.  Contents   of   petition. 

2304.  Service  of  petition   and  notice. 

2306.  Proceedings    upon   presentation   of    petition. 
2300.  Service   of  order;   powers,    etc.,   of   referee. 

2307.  llabeas   corpus. 

2308.  Report  of  referee. 

2300.  Dismissal   of    petition   when   order  compiled   with. 

2310.  When  life-tenant  deemed  dead,   and  petitioner  let  into  possession. 

2311.  (.  ocdmiaaion  to  be  issued  if  life-tenaut  is  without  the  State. 

2312.  General   provisions   respecting  the   commission. 

2313.  Petitioner  to  give   notice  of  its  execution. 

2314.  Execution  thereof. 

2315.  Proceedings    on   return   of   commission. 

2316.  Costs. 

2817.  Property;  when  restored. 

2318.  Remedy  of  person  evicted  for  profits,  etc. 

2319.  Order  not  conclusive   in  ejectment. 

|  2902.  Petition  for  production* of  tenant  for  life. 

A  person  entitled  to  claim  real  property,  after  the  death  of 
another  who  has  a  prior  estate  therein,  may,  not  oftener  than 
once  in  each  calendar  year,  apply  by  petition  to  the  supreme 
court,  at  a  special  term  thereof,  held  within  the  judicial  district, 
wherein  the  property,  or  a  part  thereof,  is  situated,  for  an  order, 
directing  the  production  of  the  tenant  for  life,  as  prescribed  in 
this  title,  by  a  person,  named  in  the  petition,  against  whom  an 
action  of  ejectment  to  recover  the  real  property  can  be  main- 
tained, if  the  tenant  for  life  is  dead;  or,  where  there  is  no  such 
person,  by  the  guardian,  husband,  trustee,  or  other  person,  who 
has,  or  is  entitled  to,  the  custody  of  the  person  of  the  tenant  for 
life,  or  the  care  of  his  estate. 

3  B.  8.   343,    fi  1   (2  Edm.  354). 

|  2803.  Content*  of  petition. 

The  petition  must  be  in  writing,  and  verified  by  the  affidavit 
of  the  petitioner,  to  the  effect,  that  the  matters  of  fact  therein 
set  forth  are  true.    It  must  contain: 

1.  A  description  of  the  real  property,  and  a  statement  of  the 
petitioner's  interest  therein,  and  of  such  other  facts  as  show  that 
the  case  is  within  the  provisions  of  the  last  section. 

2.  An  averment  that  the  petitioner  believes  that  the  person,  upon 
whose  life  the  prior  estate  depends,  is  dead,  together  with  a 
statement  of  the  grounds  upon  which  the  petitioner's  belief  is 
founded. 

Id.,  |  2  end  part  of  9  3. 

{  2804.  Service  of  petition  and  notice. 

A  copy  of  the  petition,  including  the  affidavit,  together  with 
notice  of  the  time  and  place  at  which  the  petition  will  be  pre- 
sented, must  be  personally"  served,  at  least  fourteen  days  before 
its  presentation,  upon  the  person  required,  by  the  prayer  thereof, 
to  produce  the  tenant  for  life. 

Remainder  of  $  8. 

f  2806.   Proceedings)   npon   presentation   of   petition. 

Upon  the  presentation  of  the  petition  and  affidavit,  with  due 
proof,  by  affidavit,  of  service  of  a  copy  thereof,  and  of  the  notice, 
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it  sufficient  cause  to  the  contrary  is  not  shown  by  the  adverse 
party,  the  court  must  either  issue  a  commission,  as  prescribed  in 
the  following  sections  of  this  title;  or  make  an  order,  directing 
the  adverse  party,  at  a  time  and  place  therein  specified,  before 
the  court,  or  a  referee  therein  designated,  to  produce  the  person 
upon  whose  life  the  prior  estate  depends,  or,  in  default  thereof, 
to  prove  that  he  is  living. 

B.  S.  848.  f  4. 

§  2806.  Service  of  order;  power*,  etc*,  of  referee. 

Where  an  order,,  requiring  the  production  of  the  tenant  for  life, 
or  proof  that  he  is  living,  is  made  as  prescribed  in  the  last  section, 
a  certified  copy  thereof  must  be  served,  at  least  fourteen  days 
before  the  time  therein  specified,  upon  the  person  required  to 
make  the  production  of  the  proof,  or  upon  his  attorney.  Upon 
presentation  of  proof  of  service,  by  affidavit  the  court  or  the 
referee  must,  at  the  time  and  place  specified  in  the  order,  or  at 
the  time  and  place  to  which  the  hearing  may  be  adjourned,  hear 
the  allegations  and  proofs  of  the  parties,  respecting  the  identity 
of  any  person  produced,  with  .the  person  whose  death  is  in  ques- 
tion; or,  if  the  latter  person  is  not  produced,  respecting  the 
reasons  for  the  failure  to  produce  him,  and  whether  he  is  urine. 
Where  a  referee  is  appointed,  he  has  the  same  powers,  and  n 
entitled  to  the  same  compensation,  as  a  referee  appointed  for  the 
trial  of  an  issue  in  an  action. 

id.,  fi  6. 

|  230T.  Habeas  corpus. 

If  it  appears,  by  affidavit,  to  the  satisfaction  of  the  court,  that 
the  person  required  to  be  produced  is  imorisoned  within  the  State, 
for  any  cause,  except  upon  a  sentence  for  a  felony,  or  is  kept  or 
detained,  within  the  State,  by  any  person,  the  court  may,  either 
before  or  after  making  the  order  for  production,  issue'  a  Witt 
of  habeas  corpus  to  bring  him  before  it,  or  before  the  referee, 
as  the  case  requires.  The  writ  must  be  served  and  executed, 
and  disobedience  thereto  may  be  punished,  as  where  a  writ  of 
habeas  corpus  is  issued,  to  inquire  into  the  cause  of  the  detenttoc 
of  a  prisoner. 

id.,   I  7. 

|  2308.  Report  of  referee. 

.  The  referee  must  deliver  his  report  to  the  petitioner,  or  file  H 
with  the  clerk,  within  ten  days  after  the  case  is  closed.  He 
must  state  therein,  whether  any  person  was  or  was  not  produced 
before  him,  as  being  the  person  whose  death  is  in  question.  He 
must  append  thereto,  in  the  form  of  depositions,  the  proofs,  if 
any,  respecting  the  identity  of  any  person  so  produced)  with  the 
person  whose  death  is  in  question;  or  if  no  one  is  so  produced, 
upon  the  question  whether  the  latter  person  is  living.  He  must 
also  state,  in  his  report,  his  conclusions  upon  the  questions  con- 
troverted before  him. 

id.,  |  8. 

9  2809.  Dismissal  of  petition  when  order  compiled  wtta. 

If  it  appears,  to  the  satisfaction  of  the  court,  upon  the  referee's 
report,  and  the  proofs  thereto  appended;  or,  ^tiere  a  referee  it 
not  appointed,  upon  the  allegations  and  proofs  of  the  parties  be- 
fore the  court;  that  the  party,  required  to  produce  the  tenant 
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for  life,  or  to  prove  bis  existence,   hns  fully  complied  with  the 
order,  the  court  must  make  an  order  dismissing  the  petition,  and 
requiring  the  petitioner  to  pay  the  costs  of  the  proceedings. 
2  R.  8.  343,  f  9. 

|  2310.  When  life-tenant  deemed  dead,  and  petitioner 
let  into  poMeulon. 

If  it  appears,  from  the  referee's  report,  or  upon  the  hearing 
before  the  court,  that  the  person,  upon  whose  life  the  prior  estate 
depends,  was  not  produced;  and  if  the  party  required  to  produce 
him.  or  to  prove  his  existence,  has  not  proved,  to  the  satisfaction 
of  the  court,  that  he  is  living;  a  final  order  must  be  made,  declar- 
ing that  be  is  presumed  to  be  dead,  for  the  purpose  of  the  pro- 
ceedings, and  directing  that  the  petitioner  be  forthwith  let  into 
possession  of  the  real  property,  as  if  that  person  was  actually 
dead. 

id.,   §  10. 

|  2811*  Commission  to  be  issned  if  life-tenant  is  without 
the  State. 

If  before  or  at  the  time  of  the  presentation  of  the  referee's 
report  to  the  court,  or,  where  a  referee  is  not  appointed,  at  any 
time  before  the  final  order  is  made,  the  party,  upon  whom  the 
petition  and  notice  are  served,  presents  to  the  court  presumptive 
proof,  by  affidavit,  that  the  person,  whose  death  was  in  question, 
is,  or  lately  was,  at  a  place  certain,  without  the  State,  the  court 
must  make  an  order,  requiring  the  petitioner  to  take  out  a  com- 
mission, directed  to  one  or  more  persons,  residing  at  or  near  that 
place,  either  designated  in  the  order,  or  to  be  appointed  upon*  a 
subsequent  application  for  the  commission  for  the  purpose  of 
obtaining  a  view  of  the  person,  whose  cieath  is  in  question,  and 
of  taking  such  testimony  respecting  his  identity,  as  the  parties 
produce.  The  order  must  also  direct  that  the  proceedings  upon 
the  petition  be  stayed,  until  the  return  of  the  commission;  and 
that  the  petition  be  dismissed  with  costs,  unless  the  petitioner 
takes  out  the  commission  within  a  time  specified  in  the  order, 
and  diligently  procures  it  to  be  executed  and  returned,  at  his 
own  expense. 

M.,  §  11. 

§  2S1S.  General  provisions  respecting-  the  commission. 

It  is  not  necessary,  unless  the  court  specially  so  directs,  that 
the  witnesses  to  be  examined  should  be  named  in  the  commission, 
or  that  interrogatories  should  be  annexed  thereto.  The  commis- 
sion must  be  executed  and  returned,  and  the  deposition  taken 
must  be  filed  and  used,  as  prescribed  for  those  purposes  in  article 
second  of  title  third  of  chapter  ninth  of  this  act,  except  as  other- 
wise specially  prescribed  in  this  title. 

§  9818.  Petitioner  to  s/ive  notice  of  its  execution. 

The  petitioner  must  give  to  the  adverse  party,  or  his  attorney, 
written  notice  of  the  time  when,  and  the  place  where,  the  com- 
missioner or  commissioners  will  attend,  for  the  nurpoFc  of  exe- 
cuting; the  commission,  as  follows: 

1.  If  the  place,  where  the  commission  is  to  be  executed,  is 
within  the  united  States,  or  the  dominion  of  Canada,  he  must 
!*▼•  at  least  two  months'  notice. 
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2.  If  it  ib  within  either  of  the  West  India  islands,  he  must 
give  at  least  three  months'  notice. 

3.  In  every  other  case,  he  must  give  at  least  four  months'  time. 
Notiee  may  be  given,  as  required  by  this  section,  by  serving  it 

as  prescribed  in  this  act  for  the  service  of  a  paper  upon  an  attor- 
ney, in  an  action  in  the  supreme  court. 

2   B.    S.   348,    f    12. 

I  2814.  Execution  thereof. 

The  commissioner  or  commissioners  possess  the  same  powers, 
and  must  proceed  in  the  same  manner,  as  a  referee,  appointed  by 
an  order  requiring  the  production  of  the  tenant  for  life,  or  nroof 
of  his  existence;  except  that  they  cannot  proceed,  unless  a  person 
is  produced  before  them,  as  being  the  person  whose  death  is  in 
question.  The  return  to  the  commission  must  expressly  state 
whether  any  person  was  or  was  not  so  produced.  The  testimony, 
respecting  the  identity  of  a  person  so  produced,  must  be  taken, 
unless  otherwise  soecially  directed  by  the  court,  as  prescribed  in 
chapter  ninth  of  this  act,  for  taking  the  deposition  of  a  witness 
upon  oral  interrogatories;  except  that  it  is  not  necessary  to  give 
any  other  notice  of  the  time  and  plqce  of  examination,  than  that 
prescribed  in  the  last  section. 

Id.,  part  of  I  18. 

|  2315.  Proceeding*  on  return  of  eommliiion. 

Upon  the  return  of  the  commission,  the  proceedings  are  the 
same  as  upon  the  report  of  a  referee,  as  prescribed  in  sections 
2309  and  2810  of  this  act;  but  the  court  may,  in  its  discretion, 
receive  additional  proofs  from  either  party. 

Substituted   for   M  13,   14,.  16   and   16. 

|  2816.  Coats. 

Where  costs  of  a  special  proceeding,  taken  as  prescribed  in  this 
title,  are  awarded,  they  must  be  fixed  by  the  court  at  a  gross 
gum,  not  exceeding  fifty  dollars,  in  addition  to  disbursements. 
Where  provision  is  not  soecially  made  in  this  title  for  the  award 
of  costs,  they  must  be  denied,  or  awarded  to  or  against  either 
party,  as  justice  requires. 

Id..    9   18. 

|  2817.  Property;  when  restored* 

The  possession  of  real  property,  which  has  been  awarded  to 
the  petitioner;  as  prescribed  in  this  title,  upon  the  presumption 
of  the  death  of  the  person,  upon  whose  life  the  prior  estate 
depends,  must  be  restored,  by  the  order  of  the  court,  to  the 
person  evicted,  or  to  his  heirs  or  legal  representatives,  upon  the 
petition  of  the  latter,  and  proof,  to  the  satisfaction  of  the  court, 
that  the  person  presumed  to  be  dead  is  living.  The  proceedings 
upon  such  an  application  are  the  same,  as  prescribed  in  this  title, 
upon  the  application  of  the  person  to  whom  possession  is  awarded. 

id.,  s  19. 

I  2818.  Remedy  of  person  evicted  for  profits,  etc* 

A  person  evicted,  as  prescribed  in  this  title,  may,  if  the  pre- 
sumption, upon  which  he  is  evicted,  is  erroneous,  maintain  an 
action  against  the  person  who  has  occupied  the  property,  or  his 
executor  or  administrator,  to  recover  the  rents  and  profits  of 

rat 
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the  property,  daring  the  occupation,  while  the  person,  upon  whose 
life  the  prior  estate  depends,  is  or  was  living. 

2  B.  8.  843,   f  20. 

I  2819.  Order  not  conclusive  In  ejectment. 

A  final  order,  made  as  prescribed  in  this  title,  awarding  to  the 
petitioner  the  possession  of  real  property  Is  presumptive  evidence 
only,  in  an  action  of  ejectment,  brought  against  him  by  the 
person  evicted,  or  in  an  action  brought  as  prescribed  in  the  Inst 
section,  of  the  life  or  death  of  the  person,  upon  whose  life  the 
prior  estate  depends. 
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TITLE  VL 

Proceedings  ibr  the  appointment  of  a  committee  of  the 
person,  and  of  the  property y  of  a  lunatic,  idiot,  or  habit- 
ual  drunkard;  general  power*  and  duties  of  the  committee. 

Sac.  2820.  Jurisdiction;   concurrent  jurisdiction. 

2821.  Duty  of  court  baring  Jurisdiction. 

2822.  Committee  may  be  appointed. 

2328.  Application  for  committee;   by  whom  made. 

2823a.  Application  when  Incompetent  person  is  In  a  State  Institution: 
petition,  by  whom  made;  contents  and  proceedings  upon  pre- 
sentation thereof. 

2323b.  CoSks  of  proceeding. 

2324.  Duty  of  certain  officers  to   apply. 

2.125.  Contents,   etc.,   of  petition ;   proceedings  upon   presentation   thereof. 

2:t2~>a.   Notice  to  bo  filed,   recorded  and  Indexed. 

232(1.   When   foreign  committee  may   be  appointed. 

2327.  Order  for  commission,  or   for  trial   by  jury  In  court 

2328.  Contents  of  commission. 

2329.  Commissioners   to   Ik=   sworn;    vacancies,    how   filled. 

2330.  Jury    to    be    procured.    Proceedings   thereupon. 

2331.  Proceedings  upon  the  hearing. 

2332.  Ueturn   of  -inquisition   uud    commission. 

2333.  Expenses  of  commission. 

2384.  Proceedings  upon   trial   by  Jury  in   court. 

2)35.  Subject   of   Inquiry   In   cases   of   lunacy. 

2330.  Proceedings  upon  vordlA,  or  return  of  commission. 

2336a.  Sections  of  this  title   not  applicable   when  application  for  cosfr 

mittee  is  made  under  authority  ct  this  State. 
2337.  Security   to   be  given   by   coiumitUj. 
23H8.  Compensation  of  committee. 

2339.  Committee  nnder  control  of  court;  limitation  of  powers* 

2340.  Committee  of  property   may   maintain  actions,  etc. 

2341.  Committee  of  property;  to  file  Inventory  and  account. 

2342.  Id.;   may  be  compelled   to   file   the   same,   or 'render  an   additional 

account,   etc. 

2343.  Properly,   when  to  be  restored. 

2344.  Id.;   disposition  in  case  of  death. 

2344a.  Court  may  compel   performance  of  contract   made  by  Incompetent 
person  in  certain  cases. 

§  232C    [Am'd,     1805.]       Jurisdiction  j     concurrent     Jnriw- 
lietion. 

The  jurisdiction  of  the  supreme  court  extends  to  the  custody 
of  the  person  and  the  care  of  the  property,  of  a  person  incompe- 
tent to  manage  himself  or  his  affairs,  in  consequence  of  lunacy, 
idiocy,  habitual  drunkenness,  or  imbecility  arising  from  old  age 
or  loss  of  memory  and  understanding,  or  other  cause.  Where 
a  county  court  has  jurisdiction  of  those  matters,  concurrent 
with  that* of  the  supreme  court,  the  jurisdiction  of  the  court  first 
exorcising  it,  as  prescribed  in  this  title,  is  exclusive  of  that  of  the 
others,  with  respect  to  any  matter  within  its  jurisdiction,  for 
which  provision  is  made  in  this  title.  In  all  proceedings  under 
this  title  for  the  appointment  of  a  committee  of  such  a  person, 
he  shall  be  designated  "an  alleged  incompetent  person:"  and 
after  the  appointment  of  a  committee  of  such  person,  in  all 
subsequent  proceedings  the  lunatic,  idiot,  habitual  drunkard  or 
imbecile  shall   be  designated   "an  incompetent  person." 

L     1895.    eh.   946. 

§   2321.    Duty    of    court    hnvin*    jurisdiction. 

The  court  exercising  ji*-  isdiction  over  the  property  of  either  of 

the    incompetent    person-*,    specified    in    the   last    section,    must 

preserve  his  property  fro»n  wartt*  or  destruction;  and.  out  of  the 

roceeds    thereof,    must   prorid  *    "or   the  payment  of    his  debts. 
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and  for  the  safe  keeping  and  maintenance,  and  the  education, 
when  required,  of  the  incompetent  person  and  his  family. 

L.  1874,  cb.  446,  part  of  |  1. 

I  2322.  Committee  may  be  appointed. 

The  jurisdiction,  specified  in  the  last  two  sections,  must  be  exer- 
cised by  means  of  a  committee  Of  the  person,  or  a  committee  of  the 
property,  or  of  a  particular  portion  of  the  property,  of  the  incompe- 
tent person,  appointed  as  prescribed  in  this  title.  The  committee 
of  the  person  and  the  committee  of  the  property  may  be  the  same 
individual,  or  different  individuals,  in  the  discretion  of  the  court. 

I  2323.  [Ain*d,  1895.]  Application  for  committee  j  by  whom 
made. 

An  application  for  t*he  appointment  of  such  a  committee  must 

be  made  by  petition,   which  may  be  presented  by  any  person. 

Except  as  provided  in  the  next  section,  where  the  application 

is  made  to   the  supreme  court,  the  petition  must  be  presented 

at  a  special  term  held  within  the  judicial  district,  or  to  a  justice 

of  said  court  within  such  judicial  district  at  chambers,   wher« 

the  person  alleged  to  be  incompetent  resides;  or  if  he  is  not  a 

resident  of  the  State,  or  the  place  of  his  residence  cannot  b« 

ascertained,  where  some  of  his  property  is  situated,  or  the  State 

institution  is  situated  of  which  he  is  an  inmate. 

L.  1885,  ch.  824. 

{2323-a.[  Added,  1895;  am'd,  1897,  1904,  1912;]  Application 
nhen  incompetent  pernon  In  in  a  atate  I  nut  I  tut  Ion;  petit 
tion,  by  whom  made;  contents  and  proceedings  upon  pre*-, 
entatlon  thereof. 

Where  an  incompetent  person  has  been  committed  to  a  state 
institution  in  any  manner  provided  by  law,  and  is  an  inmate 
thereof,  the  petition  may  be  presented  on  behalf  of  the  state  by 
a  state  officer  having  special  jurisdiction  over  the  institution 
where  the  incompetent  person  is  confined  or  the  superintendent 
or  acting  superintendent  of  said  institution;  the  petition  must  be 
in  writing  and  verified  by  the  affidavit  of  the  petitioner  or  his  at- 
torney, to  the  effect  that  the  matters  therein  stated  are  true  to  the 
best  of  his  information  or  belief;  it  must  show  that  the  person  for 
whose  person  or  property,  or  both,  a  committee  is  asked  has  been 
legally  committed  to  a  state  institution  over  which  the  petitioner 
has  special  jurisdiction,  or  of  which  he  is  superintendent  or  acting 
superintendent,  and  is  at  the  time  an  inmate  thereof;  it  must  also 
state  the  institution  in  which  he  is  an  inmate,  the  date  of  his  ad- 
mission, his  last  known  place  of  residence,  the  name  and  residence 
of  the  husband  or  wife,  if  any,  of  such  person,  if  known  to  the 
petitioner,  and  if  there  be  none  known  to  the  petitioner,  the  name 
and  residence  of  the  next  of  kin  of  su  h  person  living  iu  this  state 
so  far  as  known  to  the  petitioner;  the  n  mre,  extent  and  income  of 
his  property,  so  far  as  the  same  is  kiK  v.  n  to  the  petitioner,  or  can 
with  reasonable  diligence  be  ascertained  by  him.  The  petition 
may  be  presented  to  the  supreme  court  at  any  special  term  thereof, 
held  either  in  the  judicial  district  in  which  such  incompetent  per- 
wii  last  resided,  or  in  the  district  in  which  the  state  institution  in 
which  he  is  committed  is  situated,  or  to  a  justice  of  the  supri  me 
court  at  chambers  within  such  judicial  district,  or  to  the  county 
court  of  the  county  in  which  the  incompetent  person  resided  at  the 
time  of  such  commitment,  or  of  the  county  in  which  said  institu- 
tion is  situated.  Notice  of  the  presentation  of  such  petition  shall 
bp  personally  given  to  such  person,  and  also  to  the  husband  or 
wife,  if  known  to  the  petitioner,  or  if  none  is  known  to  the  peti- 
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tioner,  to  the  next  of  kin  named  in  the  petition,  and  to  the- officer 
in  charge  of  the  institution  in  which  such  person  is  an  inmate  un- 
less sufficient  reasons  for  dispensing  therewith  are  set  forth  in 
the  petition  or  shown  by  affidavit.  When  notice  is  required,  it 
may  be  given  in  any  manner  which  the  court  deems  proper.  Upon 
the  presentation  of  such  petition,  and  proof  of  the  service  of  such  • 
notice,  the  court  or  justice  may,  if  satisfied  of  the  truth  of  the 
facts  required  to  be  stated  in  such  petition,  immediately  appoint 
a  committee  of  the  person  or  property,  or  both,  of  such  incompe- 
tent person  or  may  require  any  further  proof  which  it  or  he  maj 
deem  necessary  before  making  such  appointment 

L.    1896.   ch.    824;   L.   1897.   cb.   149;   L.    1904.   ch.   609;   L,    1912.   eh.  98.  in 
effect  Sept.   1.   1912. 

{  2823  (b).  [Added,  1885.]     Coats  of  proceeding. 

Upon  the  presentation  of  a  petition  and  the  appointment  of 
a  committee,  as  provided  in  section  two  thousand  three  hun- 
dred and  twenty-three  (a),  the  court  or  justice  may  award  costs 
of  the  proceeding,  not  exceeding  twenty-five  dollars  in  addition 
to  necessary  disbursements,  to  the  petitioner,  payable  from  the 
estate  of  the  incompetent  person,  and  upon  denial  of  an  applica- 
tion to  set  the  same  aside,  costs  as  of  a  motion. 

L.  1896.  ch.  824. 

§  2324.  Duty  of  certain  officer*  to  apply. 

Where  the  incompetent  person  has  property,  which  may  be 
endangered  in  consequence  of  his  incompetency,  and  no  relative 
or  other  person  applies  for  the  appointment  of  a  committee  of 
his  property,  the  overseer  or  superintendent  of  the  poor  of  the 
town,  district,  county,  or  city,  in  which  he  resides,  or,  where 
there  is  no  such  officer,  the  officer  or  officers  performing  corre- 
sponding functions  under  another  official  title,  must  apply  to  the 
proper  court,  for  the  appointment  of  such  a  committee.  The 
expenses  of  conducting  the  proceedings  thereupon  must  be  audited 
and  allowed,  in  the  same  manner  as  other  official  expenses  of 
those  officers  are  audited  and  allowed. 

2  R.   S.  52.  53  $8  2-7   (2  Edm.  63). 

S  2325.  [Am'd,  1891.]  Contents,  etc.,  of  petition;  proceed- 
ing-N  npon  presentation  thereof. 

The  petition  must  be  in  writing,  and  verified  by  the  affidavit 
of  the  petitioner,  or  his  attorney,  to  the  effect  that  the  matters 
of  fact  therein  stated  are  true.     It  must  be  accompanied  with 
proof,  by  affidavit,  that  the  case  is  one  of  those  specified  in  this 
title.    It  must  set  forth  the  names  and  residences  of  the  husband 
or  wife,  if  any,  and  of  the  next  of  kin  and  heirs,  of  the  person 
alleged  to  be  incompetent,  as  far  as  the  same  are  known  to  the  pe- 
titioner, or  can,  with  reasonable  diligence,  be  ascertained  by  him 
and  also  the  probable  value  of  the  property  possessed  and  owned 
by  the  alleged  incompetent  person,  and  what  property  has  been 
conveyed  during  said  alleged  incompetency  and  to^  whom,  and  its 
value  and   what  consideration  was  paid  for  it,  if  any,  or  was 
agreed  to  be  paid.     The  court  must,  unless  sufficient  reasons  for 
dispensing  therewith  are  set  forth,  in  the  petition  or  accompany- 
ing affidavit,  require  notice  of  the  presentation  of  the  petition  to 
be  given  to  the  husband  or  wife,  if  any.  or  to  one  or  mote  relatives 
of  the  person  alleged  to  be  incompetent,  or  to  an  officer  specified 
in  the  last  section.     Where  notice  is  required,  it  may  be  given  in 
any  manner,  which  the  court  deems  proper;  and  for  that  purpose, 
the  hearing  may  be  adjourned  to  a  subsequent  day,  or  to  another 
term,  at  which  the  petition  might  have  been  presented. 

Lu   1891.  cb.  203.  608 
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I  2325a.  [Added,  1018.]  Notice  to  be  filed,  recorded  and 
Indexed. 

In  all  proceedings  taken  under  this  title,  if  real  property  or  any 
interest  therein  in  intended  to  be  affected,  the  petitioner  shall  file 
in  the  clerk's  office  of  each  county  where  the  property  is  situated, 
a  notice  of  the  pendency  of  such  proceeding,  which  shall  set  forth 
the  general  nature  and  object  of  the  proceeding  and  a  brief  de- 
scription of  the  real  property  in  that  county  to  be  affected  thereby, 
and  which  notice  must  be  hied  with  the  petition  or  any  time 
thereafter  and  before  any  final  adjudication  in  the  proceeding. 
The  clerk  shall  index  such  notice  agaiust  the  name  of  the  al- 
leged incompetent.  The  pendency  of  the  proceeding  is  construc- 
tive notice  from  the  time  of  so  filing  the  notice  only  to  a  pur- 
chaser or  incumbrancer  of  the  properly  affected  thereby  from  or 
against  the  alleged  incompetent  with  respect  to  whom  the  notice 
is  directed  to  be  indexed  as  aforesaid.  A  person  whose  convey- 
ance or  incumbrance  is  subsequently  executed  or  subsequently 
recorded  is  bound  by  all  proceedings  taken  after  the  filing  of  the 
notice  to  the  same  extent  as  if  he  was  a  party  to  the  proceeding. 
But  this  provision  shall  not  prevent  a  jury  in  a  proper  proceeding, 
on  sufficient  proof,  from  rendering  a  verdict  tnut  shall  over-reach 
any  conveyance  or  incumbrance  theretofore  executed  by  the  al- 
leged incompetent,  so  as  to  make  such  conveyance  or  incum- 
brance prima  facie  void. 

Add*d  by  L.  1913,  ch.  60.     In  effect  Sept.  1,  1013. 

I  2820.  rAm'd,  1898. J  When  foreign  committee  mar  be 
appointed. 

Where  the  person  alleged  to  be  incompetent  resides  without  the 
state,  and  a  committee,  curator  or  guardian  of  his  property,  by 
whatever  name  Buch  officer  may  be  designated,  has  been  duly 
appointed  pursuant  to  the  laws  of  any  other  state,  territory  or 
eonntry  where  he  resides,  the  court  may,  in  its  discretion,  make 
an  order  appointing  the  foreign  committee,  curator  or  guardian, 
the  committee  of  all  or  of  a  particular  portion  of  the  property 
of  the  incompetent  person,  within  the  state,  on  his  giving  such 
security  for  the  discharge  of  his  trust  as  the  court  thinks  proper. 

L.    1898,   cb.   204.      la  effect   Sept.    1.    1808. 

1  2327.  [Am'd,  1895.]  Order  for  commission,  or  for  trial 
by  Jury  in  courts. 

Tuless  an  order  is  made,  as  prescribed  in  the  last  section,  if  it 
presumptively  appears,  to  the  satisfaction  of  the  court,  from  the 
petition  and  the  proofs  accompanying  it,  that  the  case  is  one  of 
those  specified  in  this  title;  and  that  a  committee  ought,  in  the 
exercise  of  a  sound  discretion,  to  be  appointed;  the  court  must 
make  an  order,  directing,  either 

1.  That  a  commission  issue,  as  prescribed  in  the  next  section, 
to  one  or  more  fit  persons,  designated  in  the  order;  or 

2.  That  the  question  of  fact,  arising  upon  the  competency  of 
the  person,  with  respect  to  whom  the  petition  prays  for  the 
appointment  of  a  committee,  be  tried  by  a  jury,  at  u  trial  term  of 
the  court. 

3.  When  it  satisfactorily  appears  from  the  petition  and  accom- 
panying affidavits  that  any  person  or  persons  having  acquired 
from   the  alleged  incompetent  person,  real  or  personal  property 
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during  the  time  of  such  alleged  incompetency,  without  adequate 
consideration,  the  court  may  issue  an  order,  with  or  without 
security,  restraining  such  person  or  persons  from  selling,  assign- 
ing, disposing  of  or  incumbering  said  property,  or  confessing  judg- 
ment which  shall  become  a  lien  upon  said  property,  during  the 
pendency  of  the  proceeding  for  the  appointment  of  a  committee, 
a  no  said  order  may  in  the  discretion  of  the  court  be  continued 
for  ten  days  after  the  appointment  of  such  committee.  Notice 
of  the  execution  of  the  commission  shall  be  given  to  the  person 
•or  persons  enjoined  in  such  manner  as  the  court  may  direct. 

L.    1805,    ch.    040. 

I  2328.   Content!*  of  commlnlon. 

The  commission  must  direct  the  commissioners  to  cause  the 
sherilf  of  a  county,  specified  therein,  to  procure  a  jury;  and  that 
they  inquire,  by  the  jury,  into  the  matters  set  forth  in  the  peti- 
tion; and  also  into  the  value  of  the  real  and  personal  property 
of  the  person  alleged  to  be  incompetent,  and  the  amount  of  his 
income.  It  may  contain  such  other  directions,  with  respect  to 
the  subjects  of  inquiry,  or  the  manner  of  executing  the  commis- 
sion, as  the  court  directs  to  be  inserted  therein. 

f  2329.  Commissioner*  to  be  sworn)  vacancies,  bow  Ailed. 

Each  commissioner,  before  entering  upon  the  execution  of  his 
duties,  must  subscribe  and  take,  before  one  of  the  officers  speci- 
fied in  section  842  of  this  act,  and  file  with  the  clerk,  an  oath 
faithfully,  honestly,  and  impartially  to  discharge  the  trust  com- 
mitted to  him.  If  a  commissioner  becomes  incompetent,  or  neg- 
lects or  refuses  to  serve,  or  removes  from  the  State,  the  court 
may  remove  him.  The  court  may,  from  time  to  time,  fill  any 
vacancy  created  by  death,  removal  or  resignation. 

I  2330.   [Am'd>   1895.]     Jury  to  be  procured)  proceedings 

thereupon. 

The  commissioners,  or  a  majority  of  them,  must  immediately 
issue  a  precept  to  the  sheriff,  designated  in  the  commission,  re- 
quiring him  to  notify,  not  less  than  twelve  nor  more  than  twenty- 
four  indifferent  persons,  qualified  to  serve,  and  not  exempt  from 
serving,  as  trial  jurors  in  the  same  court,  to  appear  before  the 
commissioners,  at  a  specified  time  and  place,  within  the  county, 
to  make  inquiry,  as  commanded  by  the  commission.  The  sheriff 
must  notify  the  jurors  accordingly;  and  must  return  the  precept, 
and  the  names  of  the  persons  notified,  to  the  commissioners  at 
the  time  and  place  specified  in  the  precept.  The  commissioners, 
or  a  majority  of  them,  must  determine  a  challenge  made  to  a 
juror.  Upon  the  failure  to  attend,  of  a  person  who  has  been 
duly  notified,  his  attendance  may  be  compelled;  and  he  may  be 
punished  by  the  court  for  a  contempt,  as  where  a  juror,  duly 
notified,  fails  to  attend  at  a  trial  term  of  the  court.  The  com- 
missioners may  require  the  sheriff  to  cause  a  talesman  to  attend, 
in  place  of  a  juror  notified,  and  not  attending,  or  who  is  excused 
or  discharged;  or  they  may  adjourn  the  proceedings,  for  the 
purpose  of  punishing  the  defaulting  juror,  or  compelling  his  at- 
tendant o.  But  it  is  not  necessary  to  cause  any  talesman  to  at- 
tend, if  at  least  twelve  of  the  persons,  notified  by  the  sheriff, 
appear  and   arc  sworn. 

U    1S05,    ch.    040. 
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I  2331*  Proceedings  upon   tiie  hearing. 

All  the  commissioners  must  attend  and  preside  nt  the  hearing; 
and  they,  or  a  majority  of  them,  have,  with  respect  to  the  pro- 
ceedings upon  the  hearing,  all  the  power  and  authority  of  a 
judge  of  the  court,  holding  a  trial  term,  subject  to  the  directions 
contained  in  the  commission.  Either  of  the  commissioners  may 
administer  the  usual  oath  to  the  jurors.  At  least  twelve  jurors 
must  concur  in  a  finding.  If  twelve  do  not  concur,  the  jurors 
must  report  their  disagreement  to  the  commissioners,  who  must 
thereupon  discharge  them,  and  issue  a  new  precept  to  the  sheriff, 
to  procure  an6ther  jury. 

f  2332.  Return    of   inquisition   and   commission. 

The  Inquisition  must  be  signed  by  the  jurors  concurring  therein, 
and  by  the  commissioners,  or  a  majority  of  them,  and  annexed 
to  the  commission.  The  commission  and  inquisition  must  !*>  re- 
turned by  the  commissioners,  and  filed  with   the  clerk. 

I  2333.  Expenses  of  commission. 

The  commissioners  are  entitled  to  such  compensation  for  their 
ftervices,  as  the  court  directs.  The  jurors  are  entitled  to  the 
same  compensation,  as  jurors  upon  the  trial  of  an  issue  iu  an 
action  in  the  same  court.  The  petitioner  must  pay  the  com- 
pensation of  the  commissioners,  sheriff  and  jurors. 


1  2334.   [Am'd,  1895.]    Proceeding*  upon  trial  by  Jury  In 


Where  an  order  is  made,  directing  the  trial,  by  a  jury,  at  a 
trial  term,  of  the  questions  of  fact,  arising  upon  the  competency 
of  the  person,  with  respect  to  whom  the  petition  prays  for  the 
appointment  of  a  committee,  the  order  must  state,  distinctly  and 
plainly,  the  questions  of  fact  to  be  tried;  which  may  be  settled 
as  where  an  order  for  a  similar  trial  is  made  in  an  action.  The 
court  may,  in  that  or  in  a  subsequent  order,  direct  that  notice 
of  the  trial  be  given  to  such  persons,  aud  in  such  a  manner  as 
is  deemed  proper.  The  trial  must  be  reviewed  in  the  same  man- 
ner, with  like  effect,  and,  except  as  otherwise  directed  in  the 
order,  the  proceedings  thereupon  are,  in  all  respects,  the  same  as 
vhere  questions  of  fact  are  tried,  pursuant  to  an  order  for  that 
purpose.  The  court  may  make  inquiry  by  means  of  a  reference 
or  otherwise,  as  it  thinks  proper,  with  respect  to  any  matter, 
not  involved  in  the  questions  tried  by  the  jury,  the  determination 
of  which  is  necessary  in  the  course  of  the  proceedings.  The  ex- 
penses of  the  trial,  and  of  such  an  inquiry,  must  be  paid  by  the 
petitioner. 

L.    1895,   eh.   94ft. 

I  2335.   I  Am'd,    1898.]      Subject    of    Inquiry    in    eases     of 


Where  the  petition  alleges,  that  the  person,  with  respect  to 
whom  it  prays  for  the  appointment  of  a  committee,  is  incompe- 
tent, by  reason  of  lunacy,  the  inquiry  with  respect  to  his  com- 
petency, upon  the  execution  of  a  commission,  or  the  trial  at  a 
trial  term,  as  prescribed  in  this  title,  must  be  confined  to  the 
question,  whether  he  is  so  incompetent,  at  the  time  of  the  in- 
quiry; and  testimony,  respecting  any  thing  said  or  done  by  him, 
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or  his  demeanor  or  stnte  of  mind,  more  than  two  years  before 
the  hearing  or  trial,   shall  not  be  received  as  proof  of  lunacy, 
unless  the  court  otherwise  specially  directs,  in  the  order  granting 
the  commission,  or  directing  the  trial  by  jury. 
L.   1874,  ch.  446,   f  2,  am'd;   L.   1895,  cb.  940. 

|  2336.  Proceeding*  upon  verdict,  or  return  of  commis- 
sion. 

Upon  the  return  of  the  commission,  with  the  inquisition  taken 
thereunder,  or  the  rendering  of  the  verdict  of  the  jury,  upon  the 
question  submitted  to  it  by  the  order  for  a  trial  by  a  jury,  the 
court  must  either  direct  a  new  trial  or  hearing,  or  make  such  a 
final  order  upon  the  petition  as  justice  requires.  Where  a  final 
order  is  made,  dismissing  a  petition,  the  court  may,  in  its  dis- 
cretion, award  in  the  order  a  fixed  sum  as  costs,  not  exceeding 
fifty  dollars  and  disbursements,  to  be  paid  by  the  petitioner  to 
the  adverse  party.  Where  a  committee  of  the  property  is  ap- 
pointed, the  court  must  direct  the  payment  by  him,  out  of  the 
funds  in  his  hands,  of  the  necessary  disbursements  of  the  peti- 
tioner, and  of  such  a  sum,  for  his  co*ts  and  counsel  fees,  as  it 
thinks  reasonable;  and  it  may,  in  its  discretion,  direct  the  com- 
mittee to  pay  a  sum,  not  exceeding  fifty  dollars  and  disburse- 
ments, to  the  attorney  for  any  adverse  party. 

v  I  2336  (a),  r Added,  1895.]  Sections  of  thin  title  not  ap- 
plicable >vlien  application  for  committee  Is  made  nnder 
authority  of  this  State. 

Sections  two  thousand  three  hundred  and  twenty-five  to  two 
thousand  three  hundred  and  thirty-six,  both  inclusive,  of  this 
title  shall  not  apply  to  applications  for  the  appointment  of  a 
committee  made  by  it  on  behalf  of  the  State  to  secure  reim- 
bursement, in  whole  or  in  part,  for  maintenance  and  support  in 
a   State   institution. 

L.   1895,   ch.  824. 

f  2337.    [Am'd,  1887,  1015.]      Security  to  be  given  by  com- 
mittee. 

The  provisions  of  sections  twenty-five  hundred  and  seventy- 
six,  twenty-six  hundred  and  fifty  and  twenty-six  hundred  and 
fifty-two  of  this  act,  respecting  the  security  to  be  given  by;  the 
guardian  of  the  person  or  of  the  property  of  an  infant,  appointed 
by  a  surrogate's  court,  except  that  part  thereof  authorizing  the 
appointment  of  an  associate  with  the  guardian  and  the  security 
to  be  given  in  such  a  case,  apply  to  a  committee  of  the  person  or 
of  the  property,  appointed  as  prescribed  in  this  article.  A  com- 
mittee of  the  property  cannot  enter  upon  the  execution  of  his 
duties,  until  security  is  given,  as  prescribed  by  the  court.  A 
committee  of  the  person  cannot  enter  upon  the  execution  of  his 
duties,  until  security  is  given,  if  required  by  the  court. 
Amended  by  L.   1887,   ch.   681;   L.    1915,  ch.   037,  in  effect  May   14,   1015. 

1  2338.   [Am'd,  1805,  1915.]     Compensation  of  committee. 

A  committee  of  the  property  is  entitled  to  the  same  compensa- 
tion as  an  executor,  administrator  or  testamentary  trustee.  But 
in  a  special  case  where  his  services  exceed  those  of  an  executor 
or  administrator,  the  supreme  court  or  a  county  court  within  the 
county  may  allow  him  such  an  additional  compansaton  for  such 
additional  services  as  it  deems  just.    The  compensation  of  a  com- 
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•lit tee  of  the  person  must  be  fixed  by  the  court  and  paid  by  the 

committee  of  the  property,  if  any,  out  of  the  funds  in  his  hands. 

The  additional  compensation  authorized  by  this  section  may  be 

allowed  to  the  committee  upon  any  judicial  settlement  made  by 

him,  and  shall  be  for  such  additional  services  up  to  and  including 

such  settlement. 

See  L.  1800,  ch.  516;  L.  1893,  ch.  607.     Am'd  by  L.  1895,  ch.  946;  L.  1915, 
eb.  852,    In  effect  Sept.   1,   1915. 

|  2339.  Committee  under  control   of  court  j  limitation  of 


A  committee,  either  of  the  person  or  of  the  property,  is  sub- 
ject to  the  direction  and  control  of  the  court  by  which  he  was  ap- 
pointed, with  respect  to  the  execution  of  his  duties;  and  he  may 
lie  suspended,  removed,  or  allowed  to  resign,  in  the  discretion  of 
the  court.  A  vacancy  created  by  deathj  removal,  or  resignation 
may  be  filled  by  the  court.  But  a  committee  of  the  property  can- 
not alien,  mortgage,  or  otherwise  dispose  of,  real  property,  except 
to  lease  it  for  a  term  not  exceeding  five  years,  without  the 
special  direction  of  the  court,  obtained  upon  proceedings  taken 
for  that  purpose,  as  prescribed  in  title  seventh  of  this  chapter. 

f  2340.  Committee  of  property  may  maintain  actions,  etc. 

A  committee  of  the  property,  appointed  as  prescribed  in  this 
title,  may  maintain,  in  his  own  name,  addition  his  official  title, 
any  action  or  special  proceeding,  which  the  person,  with  respect 
to^  whom  he  is  appointed,  might  have  maintained,  if  the  ap- 
pointment had  not  been  made. 

Part    of  |   5  of  act  of   1874,   am'd.     See  ante,    f   429;    |   426,   subd.   2; 
||  427-8,   1755. 

I  2341.  [Am'd,   1894,   1006,   1015.]      Committee  of  property) 
to  ale  inventory  and  account. 

The  provisions  of  sections  twenty-six  hundred  and  sixty  and 
twenty-six  hundred  and  sixty-one  of  this  act,  requiring  the  gen- 
eral guardian  of  an  infant's  property,  appointed  by  a  surrogate's 
court,  to  file  in  the  month  of  January  in  each  year  an  inventory, 
account  and  affidavit,  and  prescribing  the  form  of  the  papers  so 
to  be  filed,  apply  to  a  committee  of  the  property  appointed,  as 
prescribed  in  this  title.  For  the  purpose  or  making  that  applica- 
tion the  committee  ,is  deemed  a  general  guardian  of  the  property; 
the  person  with  respect  to  whom  he  is  appointed,  is  deemed  a 
ward  and  the  papers  must  be  filed  in  the  office  of  the  clerk  of  the 
court  by  which  the  committee  was  appointed,  or  if  he  was  ap- 
pointed by  the  supreme  court,  in  the  clerk's  office  where  the  order 
appointing  him  is  entered,  and,  if  the  incompetent  person  for 
whom  such  committee  is  appointed  has  been  committed  to  a  state 
institution,  and  *is  an  inmate  thereof,  a  duplicate  of  such  in- 
ventory, account,  and  affidavit,  shall  be  filed  also  by  said  com- 
mittee with  the  superintendent  or  officer  having  special  jurisdic- 
tion over  the  institution  where  the  incompetent  person  is  confined. 
In  every  case  where  a  committee  has  used  or  employed  the  serv- 
iees'of  an  incompetent  person,  with  respect  to  whom  he  has  been 
appointed  a  committee,  or  where  moneys  have  been  earned  bv  or 
ivcetved  on  behalf  of  such  incompetent  person,  the  committee 
must  account  for  any  moneys  so  earned  or  derived  from  such 
services,  the  same  as  for  other  property  or  assets  of  the  incom- 
petent person. 

Am'd  by  L.   1894,  ch.  61;   L.   1906,  chi   181;   L.   1915,   ch.  630,   In  effect 
Xaj  14,  1915. 
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I  2342.  [Am'd,  1885,  1809,  1014,  1016.]  Idem*  may  be  com- 
pelled to  file  the  lime,  or  render  an  additional  account, 
et  cetera. 

In  the  month  of  February  of  each  year,  the  presiding  judge 
of  the  conrt  by  which  the  committee  of  the  property  was 
appointed,  or  if  he  was  appointed  by  the  supreme  court,  the 
county  judge  of  the  county  where  the  order  appointing  him  is 
entered,  must  examine,  or  cause  to  be  examined,  under  his  dir- 
rection,  all  accounts  and  inventories  filed  bv  committees  of  the 
person  and  property,  since  the  first  day  of  February  of  the  pre- 
ceding year.  If  it  appears,  upon  the  examination,  that  a  com- 
mittee, appointed  as  prescribed  in  this  title,  has  omitted  to  file 
his  annual  inventory  or  accounting,  or  the  affidavit  relating 
thereto,  as  prescribed  in  the  last  section,  or  if  the  judge  is  of  the 
opinion  that  the  interests  of  the  person,  with  respect  to  whom 
the  committee  was  appointed,  requires  that  he  should  render  a 
more  full  or  satisfactory  inventory  or  account,  the  judge  must 

make  an  order  requiring  the  committee  to  supply  the  deficiency, 
and  also,  in  his  discretion,  personally  to  pay  the  expense  of 
serving  the  order  upon  him.  An  order  so  made  may  be  entered 
and  enforced,  and  the  failure  to  obey  it  may  be  punished,  as  if 
it  were  made  by  the  court.  Where  the  committee  fails  to  comply 
with  the  order,  within  three  months  after  it  is  made,  or,  where 
the  judge  has  reason  to  believe  that  sufficient  cause  exists  for 
the  removal  of  the  committee,  the  judge  may,  in  his  discretion, 
appoint  a  fit  person  special  guardian  of  the  incompetent  person, 
with  respect  to  whom  the  committee  was  appointed,  for  the  pur- 
pose of  filing  a  petition  in  his  behalf  for  the  removal  of  the 
committee  and  prosecuting  the  necessary  proceedings  for  that 
purpose.  The  committee  may  be  compelled  in  the  discretion  of 
the  court  to  pay  personally  the  costs  of  the  proceedings  so  insti- 
tuted. Where  the  examination  of  the  accounts  and  inventories 
of   committees    of   incompetent    persons    provided    for   helfcin    is 

made  pursuant  to  the  order  or  direction  of  a  county  judge,  the 
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expense  of  such  examination  as  allowed  by  the  county  judge 
directing  the  examination  shall  be  payable  by  the  county  treas- 
urer of  the  county  out  of  any  court  funds  in  his  hands  upon 
the  order  of  the  county  judge  directing  such  examination.  The 
committee  of  the  property  of  an  incompetent  person  appointed 
as  prescribed  In  this  title,  may  apply  to  the  court  making  the 
appointment,  for  an  order  to  permit  him  to  render  to  such  court 
an  intermediate  judicial  account  of  all  his  proceedings  affecting 
the  property  of  the  incompetent  person  to  the  date  of  the  filing 
thereof.  And  the  court  upon  examination  may,  in  its  discretion, 
make  an  order  directing  that  such  account  be  filed  with  the 
clerk  of  the  court  where  the  application  is  made,  on  or  before 
the  date  determined  by  the  order. 

The  account  to  be  filed  pursuant  to  such  order  shall  be  verified 
and  contain  a  just,  true  and  proper  statement  of  all  the  acts  of 
the  committee,  and  an  itemized  statement  of  the  receipts  and  dis- 
bursements of  any  and  all  moneys  and  properties  that  have  come 
into  hand  covering  the  whole  of  the  period  for  which  the  account- 
ing is  asked.  A  summary  statement  shall  be  included  in  the 
account  and  all  vouchers  shall  be  filed  therewith.  Notice  of  the 
filing  of  such  account  pursuant  to  such  order  and  of  au  appli- 
cation for  the  judicial  settlement  thereof  shall  be  given  in  the 
manner  in  which  and  to  the  persons  to  whom  notice  of  applica- 
tion for  the  appointment  of  a  committee  of  the  person  or  prop- 
erty of  an  alleged  incompetent  person,  lunatic,  idiot  or  habitual 
drunkard  is  required  to  be  given  by  title  six  of  chapter  seventeen 
of  the  code  of  civil  procedure.  Upon  the  return  day  of  the 
notice  of  such  application  the  court  shall  have  the  power  to 
appoint  a  referee  to  take  and  state  such  account  and  to  report 
to  the  court  with  his  opinion  thereon  as  to  all  matters  embraced 

in  said  account.  The  court  shall  have  power  and  it  shall 
be  its  duty  to  appoint  a  suitable  person  as  special  guardian  of  the 
incompetent  person  for  the  protection  of  his  rights  and  interests 
in  said  proceeding. 
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Upon  the  motion  for  a  confirmation  of  the  report  of  a  referee 
appointed  pursuant  to  the  provisions  hereof  or  if  the  accounting 
be  had  before  the  court,  upon  the  the  court's  determination,  said 
account  shall  be  then  judicially  adjusted,  determined,  fixed  and 
filed. 

The  compensation  of  the  referee  and  of  the  special  guardian 

appointed  under  the  provisions  of  this  chapter  shall  in  every 

instance  be  fixed  by  the  court  to  be  paid  out  of  the  estate,  if 

any,  of  the  incompetent  person.    The  judicial  settlement  of  the 

final  account  of  a  committee  shall  be  made  in  the  same  manner, 

bo  far  as  may  be  applicable,  as  provided  in  this  section  for  the 

judicial  settlement  of  an  intermediate  account. 

L.  1874,  ch.  446,  f  4,  am'd.  See  |  2844,  post.  Am'd  by  L.  1895.  dL  741 
superseding  amendment  in  ch.  046;  L.  1899,  ch.  3GO;  I*  1914,  ch.  844;  U 
1910,  ch.  535,    in  effect  Sept.  1,  1916. 

|  2343.  Property,  when  to  he  restored. 

Where  a  person,  with  respect  to  whom  a  committee  Is  ap- 
pointed, as  prescribed  in  this  title,  becomes  competent  to  manage 
himself  or  his  affairs,  the  court  must  make  an  order  discharging 
the  committee  of  his  property,  or  the  committee  of  his  person, 
or  both,  as  the  case  requires,  and  requiring  the  former  committee 

to    restore   to   him   the   property   remaining   in    the   committee's 

bands.     Thereupon  the  property  must  be  restored  accordingly. 
Id.,  |  28,  am'd. 

|  2344.  [Am'd,  1908,  191R.]  Id.;  disposition  la  ea«e  off 
death. 

Where  a  person,  of  whose  property  a  committee  has  been 
appointed,  as  prescribed  in  this  title,  dies  during  his  incompetency, 
the  power  of  the  committee  ceases;  and  the  property  of  the 
decedent  must  be  administered  and  disposed  of,  as  if  a  committee 
had  not  been  appointed.  The  committee  may,  in  such  case,  render 
to  the  court  by  which  he  was  appointed,  a  final  account  of  his 
proceedings,  touching  the  property  of  the  incompetent.     Such  ac- 
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count  shall  contain  an  inventory  in  the  form  prescribed  by  sec- 
tion twenty-six  hundred  and  sixty  of  this  act  and  a  full  and  true 
account  in  form  of  debtor  and  creditor  of  all  his  receipts  and 
disbursements,  and  there  shall  be  appended  thereto  an  affidavit 
of  the  committee  in  the  form  prescribed  by  section  twenty-six 
hundred  and  sixty-one  of  this  act.  Notice  of  the  application  for 
settlement  of  such  account  shall  be  given  in  such  manner  as  the 
court  may  direct,  to  the  sureties  on  the  official  bond  of  the  com- 
mittee or  the  legal  representatives  of  such  sureties,  and  to  the 
executor  or  administrator  of  the  decedent,  if  any;  and  if  there  be 
no  executor  or  administrator,  to  the  decedent's  husband  or  wife, 
and  heirs  and  next  of  kin,  or  if  any  of  those  persons  shall  have 
died,  to  his  executor  or  administrator.  Such  account  shall  be 
judicially  settled,  adjusted  and  determined  and,  as  to  the  proofs 
and  vouchers  in  support  thereof,  shall  be  subject  to  the  provisions 
of  article  one  of  title  five  of  chapter  eighteen  of  this  act  with 
respect  to  the  accounting  of  executors  and-  administrators. 

Id.,  |  29,  and  |  25,  am'd  by  L.  1865,  ch.  724  (8  Bdm.  581).  Am*d  by 
L.  1008,  ch.  271 ;  L.  1915,  ch.  632,  in  effect  May  14,  1915. 

i  2344a.  [Added,  1809.]  Court  may  compel  performance 
of  contract  made  by  Incompetent  person  in  certain  cases* 

The  supreme  court  shall  have  authority  to  decree  and  compel 
the  specific  performance  of  any  bargain,  contract  or  agreement 
which  may  have  been  made  by  any  idiot,  lunatic  or  habitual 
drunkard,  while  such  person  was  capable  to  contract,  and  of 
any  contract  in  relation  to  lands  made  by  the  ancestor  of  such 
person  from  whom  such  person  inherits  or  takes  as  devisee  or 
otherwise;  and  to  direct  the  committee  of  such  person  to  do  and 
execute  all  necessary  conveyances  and  acts  for  that  purpose;  and 
in  case  the  person  entitled  to  such  conveyance  is  the  committee 
of  such  incompetent  person,  the  said  court  may,  upon  the  peti- 
tion of  said  committee,  appoint  some  suitable  and  proper  person 
to  execute  the  said  conveyance  in  the  name  of  such  incompetent 
person,  upon  payment  by  the  vendee  of  any  sum  remaining  due 
to  such  person  upon  said  contract,  or  upon  the  fulfillment  of 
the  contract  on  the  part  of  the  party  who  contracted  with  the 
person  represented  by  said  committee. 

Added  by  L.  1909,  ch.  65.  Derivation  —  R.  a.  pt.  2,  ch.  5,  tit.  2,  |  22, 
at  amended  by  L.  1880,  ch.  423,  |  1.  See  note  15a  of  notes  of  Board  of 
statutory  consolidation  at  end  of  code. 
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TITLE  VH. 

Proceedings  for  the  disposition  of  the  real  property  of  an 
infant,  lunatic,  idiot,  or  habitual  drunkard. 

See.    2.145.  Action    to    compel    conveyance. 
'2:U0.  Who  may  maintain  action. 
2:M7.  Judgment;    effect   thereof. 

i'MH.  Application   to  dispose  of  real  property  or  an  interest  therein. 
*>:i49.   Id.;    by   whom. 
•i'S.'iO.  Contents    of   petition. 
2.'151.  Bond   of   committee   of   lunatic,    etc. 
JM.">2.  Id. ;    of  guardian  of  infant. 
2:553.   Bond ;    how   prosecuted. 
2:154.  Reference   to  Inquire  Into  the  application. 
23o5.  Final   order. 
235 G.  Report  of  sale,  etc. 

2357.  Certain    sales,    etc.,    prohibited. 

2358.  Effect   of    conveyance,    etc. 

2359.  Proceeds   of  sale    deemed   real   property. 
2300.  Infant  deemed,  a  ward   of  court. 

2361.  Disposition   of  proceeds;    accounting. 

2362.  Particular  estates ;    when   included    in  sale. 

2363.  Id. :   when  belonging  to  Infant,   etc. 

2364.  Debts  of  infant,  etc.,   to  be  paid  equally. 

f  2345.  Action  to  compel  conveyance. 

In  either  of  the  following  cases,  an  action  may  be  maintained 

against  an  infant,  or  a  person  incompetent  to  manage  his  affairs 

.by  reason  of  lunacy,  idiocy,  or  habitual  drunkenness,  to  procure 

a  judgment,  directing  a  conveyance  of  real  property,  or  of  an 

interest  in  real  property: 

1.  Where  the  infant  or  incompetent  jperson  is  seized  or  pos- 
sessed of  the  real  property,  or  interest  in  real  property,  by  way 
of  mortgage,  or  only  in  trust  for  another. 

2.  Where  a  valid  contract  for  the  sale  or  conveyance  of  the 
real  property,  or  interest  in  real  property,  has  been  made;  but  n 
conveyance  thereof  cannot  be  made,  by  reason  of  the  infancy  or 
incompetency  of  the  person  in  whom  the  title  is  vested. 

2  R.  8.  55.  §§  23.  22 (2  Edm.  50);  L.  1874,  ch.  44ft.  §g  9.  23-23  (9  Edm.  931,  933),  wnd; 
L.  1875,  ch.  574,  §§  7  and  8;  2  R.  N.  194,  ch.  1,  §§  1G7, 109  (2  Edm.  232). 

i  2346.  [Am'd,  1882,1  Who  may  maintain  action. 

An  action  may  be  maintained,  in  a  case  specified  in  the  last 
section,  by  a  person  entitled  to  the  conveyance;  and,  also,  in 
a  case  specified  in  subdivision  second  of  that  section,  by  the 
executor  or  administrator  of  the  person  who  made  the  contract, 
or  of  a  person  who  died  seized  or  possessed  of  the  real  property, 
or  interest  in  real  property,  or  by  an  heir  or  devisee  of  either  of 
those  persons,  to  whom  the  real  property  has  descended,  or  was 
devised.  The  action  may  l>e  maintained  by  the  committee  of 
the  lunatic  or  other  incompetent  person;  but  in  that  case  the 
court  must  appoint  a  special  guardian  for  the  incompetent  person 
:is  prescribed  by  law,  where  an  infant  is  defendant,  and  the 
proceedings  are  the  same  as  in  a  like  action  against  an  infant 

Id.,  R.  S.,  and  laws  as  above. 

|   2347.   JiidKincntt   effect    thereof. 

A  judgment,  directing  such  conveyance,  shall  not  be  rendered 
unless  the  court,  after  hearing  the  parties,  is  satisfied  that  thi? 
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conveyance  ought  to  be  made.  Upon  rendering  final  judgment  to 
that  effect,  the  court  has  power  to  direct  the  guardian  of  the  in- 
fant's property,  or  the  committee  of  the  property  of  the  lunatic 
or  other  incompetent  person,  or  a  special  guardian  appointed  in 
the  action,  to  execute  any  conveyance,  or  to  do  any  other  act, 
which  is  necessary,  in  order  to  carry  the  judgment  into  effect. 
2  B.  8.  194,  I  169,  and  2  B.  S.  SO,  ch.  5,  ft  19  (2  Edm.  56). 

|  2348.  [Am'd,  1893,  1903,  1907.)  Application  to  dispose 
of   real  property  or  an  interest  therein. 

In  either  of  the  following  cases  real  property  or  a  term,  estate 
or  other  interest  in  real  property  of  an  infant  in  being  or  the  con- 
tingent interest  therein  of  an  infant  not  in  being  or  of  a  person 
incompetent  to  manage  his  affairs  by  reason  of  lunacy,  idiocy  or 
habitual  drunkenness,  or  an  inchoate  right  of  dower  in  real  prop- 
erty belonging  to  an  infant  or  an  incompetent  person  or  the  possi- 
bility that  upon  breach  of  a  condition  a  right  of  re-entry  will  vest 
in  or  real  property  will  revert  to  an  infant  or  an  incompetent 
person  or  his  heirs  solely  or  in  common  with  others  may  be  sold, 
conveyed,  mortgaged,  released  or  leased  as  prescribed  in  the  fol- 
lowing sections  of  this  title: 

1.  Where  the  personal  property,  and  the  income  of  the  real 
property,  of  the  infant  or  incompetent  person,  are,  together, 
insufficient  for  the  payment  of  his  debts,  or  for  the  maintenance 
and  necessary  education  of  himself  and  his  family. 

2.  [Am'd,  l!M>3.]  Where  the  interest  of  the  infant  in  being 
or  the  contingent  interest  of  an  infant  not  in  being,  or  the  inter- 
est of  an  incompetent  person  require  or  will  be  substantially 
promoted  by  such  disposition,  on  account  of  the  real  property  or 
term,  or  estate,  or  other  interest  in  real  property  being  exposed 
to  waste  or  dilapidation;  or  being  wholly  unproductive,  or  for 
the  purpose  of  raising  funds  to  preserve  or  to  improve  the  same, 
or  for  other  peculiar  reasons,  or  on  account  of  other  peculiar 
circumstances. 

3.  Where  an  action  might  be  maintained  against  the  infant  or 
Incompetent  person,  to  procure  a  judgment,  directing  the  con- 
veyance of  the  real  property,  or  interest  in  real  property,  as  pre- 
scribed in  flections  twenty-three  hundred  and  forty-five  and 
twenty-three  hundred  and  forty-six  of  this  act. 

4.  [Added,  1907.]  Where  the  interest  of  the  infant  or  in- 
competent  person  will  be  substantially  promoted  by  releasing  or 
joining  with  others  in  releasing  for  a  valuable  consideration  the 
possibility  that  upon  breach  of  a  condition  a  right  of  re-entry  will 
Test  in  or  real  property  will  revert  to  the  infant  or  incompetent 
person  or  his  heirs  solely  or  in  common  with  others.  Such  possi- 
bility is  referred  to  in  the  following  sections  of  this  title  as  a 
possibility  of  reverter. 

2  B.  8.  194.  195.  ft*  167,  1T0,  175  (2  Edm.  202,  203):  2  R.  8.  53-55,  58  11.  16. 
19,  and  22  (2  Edm.  55  and  56);  L.  1804,  ch.  417.  ftft  1  and  5  (6  Edm.  291); 
I*.  1860.  ch.  627  (7  Edm.  463);  L.  1870,  ch.  37  (7  Edm.  584);  also,  L.  1874. 
cli.  446,  |  38,  and  Id.,  ||  6,  9,  17  and  23  (9  Edm.  029,  933),  am'd;  L.  1875, 
en.  574,  ft  6,  and  L.  1876,  ch.  267,  ft  2;  L.  1803.  ch.  039;  L.  1903,  ch.  154. 
See  L.  1903.  ch.  432.  Am'd  by  L.  1907,  ch.  40.  In  effect  April  3,  1907.  See 
Role*  55-50. 
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$  2848.   [Amd,  10O5.]    Id.)  by  whom)  notice  when  incom- 
petent. 

An  application,  in  either  of  the  cases  prescribed,  in  the  last 
section,  must  be  made  by  the  petition  of  the  general  guardian, 
or  the  guardian  of  the  property  of  the  infant;  or  by  the  commit- 
tee of  the  property  of  the  lunatic,  or  other  incompetent  person; 
or  by  any  relative,  or  other  person,  in  behalf  of  either.  Where 
the  application  is  in  behalf  of  an  infant  of  the  age  of  fourteen 
years  or  upwards,  the  infant  must  join  therein.  Where  the  ap- 
plication is  made  to  the  supreme  court,  the  petition  must  be 
presented  at  a  term  held  within  the  judicial  district,  in  which  the 
property,  or  a  part  thereof,  is  situated.  Where  such  application 
affects  the  interest  of  an  incompetent  person  who  has  been  com- 
mitted to  a  state  institution  and  is  an  inmate  thereof,  notice  of 
such  application  must  be  given  to  the  superintendent,  acting 
superintendent,  or  state  officer  having  special  jurisdiction  over  the 
institution  where  the  incompetent  person  is  confined. 

Id.,  B.  S.t  and  1a ws  as  in  last  section;  L.  1905,  ch.  484.  In  effect  Sejt.  1. 
1005. 

f  2350.  [Am'd,  1803,  1910.]     Contents  of  petition. 

The  petition  must  be  verified  in  like  manner  as  a  verified  plead- 
ing in  an  action  in  the  supreme  court.  It  must  set  forth  the 
grounds  of  the  application;  and  in  a  case  specified  in  subdivisions 
first  and  second  of  the  last  section  but  one,  other  than  n  case 
where  the  application  is  made  for  the  sale  of  an  undivided  inter- 
est of  the  infant  or  incompetent  person  in  one  or  more  parcels  of 
land  in  order  to  avoid  an  action  of  partition  on  the  part  of  his 
cotenants,  or  for  the  dower  of  a  widow  therein,  it  must  also 
state  the  particulars  and  value  of  the  real  and  personal  prop- 
erty, and  the  amount  of  the  income  of  the  infant  or  incompe- 
tent person;  the  disposition  which  has  been  made  of  his  per- 
sonal property,  and  an  account  of  the  debts  or  demands,  if  any, 
existing  against  his  estate.  In  the  case  above  specified  where 
the  application  is  made  for  the  sale  of  an  undivided  interest 
of  the  infant  or  incompetent  person,  the  petition  must  state 
the  particulars  and  value  of  the  real  property  in  respect  to 
which  a  sale  is  desired. 

L.  1898,  ch.  811.  See  Rule  55.  AmM  by  L.  1910,  ch.  285.  In  effect  Sept. 
1.  1910. 


22381.   [Am'd,  1803,  10O3,  1007,  1015.]     Bond  of  committee 
lunatic,  etc. 


.1 

An  application  to  sell,  mortgage,  release  or  lease  real  property, 
or  an  interest  in  real  property,  of  a  lunatic,  idiot  or  habitual 
drunkard,  cannot  be  granted,  unless  a  committee  of  his  property 
has  been  appointed.  Upon  such  an  application,  if  it  is  made  by 
the  committee,  the  court  must  make  an  order,  directing  him  to  file 
with  the  clerk,  a  bond,  with  either  individual  or  corporate  surety, 
approved  by  the  court  as  to  form,  amount  and  sufficiency  of 
surety,  conditioned  for  the  faithful  discharge  of  his  trust;  for 
the  paying  over  and  investing  of,  and  accounting  for,  all  moneys 
received  by  him  in  the  special  proceeding,  according  to  the  direc- 
tion of  any  court  having   authority   to   give  directions  in  the 
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premises;  and  for  the  observance  of  the  directions  of  the  court, 
in  relation  to  the  trust.  If  the  application  is  made  by  any  other 
person,  an  order  must  be  made  thereupon,  requiring  the  com- 
mittee to  show  cause  why  he  should  not  file  such  a  bond.  If, 
after  hearing  the  committee,  the  court  is  of  the  opinion,  that 
there  is  a  probable  cause  for  granting  the  application,  it  may 
make  an  order,  requiring  the  committee  to  file  such  a  bond;  or,  if 
the  committee  so  elects,  or  fails  to  file  the  bond  as  directed  in 
the  order,  it  may  appoint  a  suitable  person  to  be  the  special  guard- 
Ian  of  the  incompetent  person,  with  respect  to  the  proceedings, 
who  must  thereupon  file  such  a  bond.  Where  an  application  is 
made  to  release  an  inchoate  right  of  dower,  application  must  be 
made  by  the  husband  of  the  lunatic,  idiot  or  habitual  drunkard 
and  may  be  made  before  or  after  a  committee  has  been  appointed, 
except  that  application  may  be  made  by  the  committee  of  the 
property  of  the  lunatic,  idiot,  or  habitual  drunkard  in  any  case 
where,  at  the  time  of  the  application,  the  property  to  which  the 
inchoate  right  of  dower  attaches  has  already  been  sold  by  the 
husband  and  the  wife  has  not  joined  in  the  conveyance  or  other- 
wise released  her  inchoate  right  of  dower.  When  the  application 
is  made  by  the  husband,  the  court  may  appoint  him  special 
guardian,  and  he  must  file  a  bond  as  herein  provided. 

Am'd  by  L.   1893,  ch.  639;  L.   1903,  ch.  368;    L.   1907,  ch.  49;   L.   1915, 
ch.  241,  in  effect  Sept.  1,  1915. 

{  2352.   [Am'd,  1893,  1907.]    Id.)  of  ffuardlan  of  Infant. 

Upon  an  application  to  sell,  mortgage  release  or  lease  real 
property  or  an  interest  in  real  property  of  an  infant,  the  court 
must  appoint  a  suitable  person  to  be  the  special  guardian  of  the 
infant  with  respect  to  the  proceedings,  who  must  thereupon  file 
with  the  clerk  a  bond  as  prescribed  in  the  last  section.  Any  trust 
company  authorized  by  the  laws  of  this  state  to  act  as  general 
guardian  of  the  estate  of  an  infant  without  giving  security  may 
be  appointed  such  special  guardian  and  in  such  case  the  court 
in  the  order  of  appointment  may  dispense  with  the  giving  and 
filing  of  any  such  bond. 

L.  1893,  ch.  268;  L.  1907,  ch.  49.    In  effect  April  3,  1907.    See  fi  475. 

5  2358.  Bond;   how  prosecuted. 

Upon  a  breach  of  the  condition  of  a  bond,  given  as  prescribed 
in  either  of  the  last  two  sections,  the  court  must  direct  it  to  be 
prosecuted  for  the  benefit  of  the  person  injured. 

S  2364.  [Am'd,  1893.]    Reference  to  inquire  Into  the  appll- 


Upon  the  presentation  of  the  petition,  and  the  filing  of  the  bond, 
where  the  filing  of  such  a  bond  shall  be  necessary,  the  court  must 
make  an  order  appointing  a  suitable  person  a  referee  to  inquire 
into  the  merits  of  the  application.  The  referee  must  examine 
into  the  truth  of  the  allegations  of  the  petition;  hear  the  allega- 
tions and  proofs  of  all  persons  interested  in  the  property,  or 
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otherwise  interested   in  the  application;  and  report  bis  opinion 
tnereupon,  together  with  the  testimony,  with  all  convenient  speed. 
U  1893,  ch.  26S.    See  Bute  56. 

8  2366.   [Am'd,  1803,  1907.]    Final  order. 

Upon  the  filing  of  the  referee's  report,  and  after  examining 
into  the  matter,  the  court  must  make  a  final  order  upon  the 
application.  In  a  proper  case  a  final  order,  confirming  the  ref- 
eree's report,  must  direct  that  the  real  property  or  term,  estate, 
possibility  of  reverter  or  other  interest  in  real  property  or  a  part 
thereof  of  an  inchoate  right  of  dower  therein,  as  is  necessary,  or 
as  justice  requires,  be  mortgaged,  let  for  a  term  of  years,  sold, 
released  or  conveyed  by  the  special  guardian,  appointed  as  pre- 
scribed in  this  title,  or  by  the  committee  of  the  pronerty  of  the 
lunatic  or  other  incompetent  person.  The  final  order  must  also 
contain  such  directions,  respecting  the  time,  manner  and  condi- 
tions of  the  sale,  release  or  conveyance  directed  thereby,  as  the 
court  thinks  proper  to  insert  therein. 

L.  1893.  ch.  639;  L.  1907,  cb.  49.    In  effect  April  8,  1907. 

8  2356.  [Am'd,    1893.]    Report    of   sale,    etc. 

Before  a  sale,  mortgage,  release,  or  lease  can  be  made  pursuant 
to  the  final  order,  the  special  guardian  or  the  committee  must 
enter  into  an  agreement  therefor,  subject  to  the  approval  of  the 
court;  and  must  report  the  aTeement  to  the  court  under  oath. 
Upon  the  confirmation  thereof  by  the  order  of  the  court,  he  must 
execute,  as  directed  by  the  court,  a  deed,  mortgage,  release  or 
lease.  Where  the  final  order  directs  the  execution  of  a  convey- 
ance in  the  first  instance,  for  the  purpose  of  fulfilling  a  contract, 
or  because  the  property  is  held  by  way  of  mortgage,  or  in  trust 
only,  the  guardian  or  committee,  executing  the  conveyance,  must 
report  the  conveyance  to  the  court,  under  oath. 

L.   1893,   ch.   639. 

§  2337.  Certain   sales,  etc.,  prohibited. 

Real  property,  or  an  interest  in  real  property,  shall  not  be  sold, 
leased,  or  mortgaged,  as  prescribed  in  this  title,  contrafy  to  the 
provisions  of  a  will,  by  which  it  was  devised,  or  of  a  conveyance 
or  other  instrument,  by  which  it  was  transferred,  to  the  infant  or 
incompetent  person. 

S  2358.  [Am'd,  1803,  1906,  1907.]  Effect  of  conveyance, 
etc. 

A  deed,  mortgage,  release,  or  lease,  made  in  good  faith,  as  pre- 
scribed in  this  title,  either  upon  an  application  in  behalf  of  the 
infant  or  an  incompetent  person,  or  pursuant  to  the  directions 
contained  in  a  judgment  rendered  against  him,  has  the  same 
validity  and  effect,  as  if  executed  by  the  person  in  whose  behalf 
it  was  executed,  and  as  if  the  infant  was  of  full  age  or  the  luna- 
tic, idiot,  or  habitual  drunkard  was  of  sound  mind  and  competent 
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to  manage  his  or  her  affairs.  And  the  same  shall  be  valid  and 
effectual  to  vest  in  any  purchaser  or  purchasers  any  interest 
therein  of  any  infant  not  in  being,  at  the  time  of  the  said  sale* 
and  any  mortgage  so  executed  shall  be  a  valid  lien  and  charge 
upon  the  contingent  interest  of  any  infant  not  in  being,  at  the 
time  of  the  execution  and  delivery  of  the  same.  And  a  release  of 
an  inchoate  right  of  dower  as  authorized  by  this  title  shall  have 
the  same  effect  as  if  the  wife  had  joined  with  the  husband  in  a 
deed  or  conveyance  of  the  property  affected  thereby  and  had  duly 
acknowledged  the  same  in  the  manner  required  by  law  to  pass  the 
estate  of  married  women. 

L.  1893.  ch.  630;  L.  1906,  ch.  127;  L.  1907,  ch.  40.    In  effect  April  8,  1007. 

{  2868.  [Am'd,  1892,  1907.]  Proceeds  of  sale  deemed  real 
property. 

A  sale  of  real  property,  or  of  an  interest  in  real  property,  other 
than  a  possibility  of  reverter  of  an  infant  or  incompetent  person, 
made  as  prescribed  in  this  title,  does  not  give  to  the  infant  or  in- 
competent person,  any  other  or  greater  interest  in  the  proceeds  of 
the  sale,  than  he  or  she  had  in  the  property  or  interest  sold. 
Those  proceeds  are  deemed  property  of  the  same  nature,  as  the 
estate  or  interest  sold,  until  the  infant  arrives  at  full  age,  or  the 
incompetency  is  removed.  The  proceeds  of  the  release  of  a  possi- 
bility of  reverter  shall  be  deemed  and  treated  as  if  they  were 
proceeds  of  real  property  of  which  the  infant  was  seized  and  pos- 
sessed. If  the  infant  should  die  before  arriving  at  full  age,  or  the 
incompetent  person  should  die  before  the  incompetency  is  removed 
not  leaving  any  personal  property,  or  not  leaving  sufficient  personal 
property  to  pay  funeral  expenses  and  expenses  that  may  be  nec- 
essary or  necessarily  incurred,  then  in  either  or  each  case  the  pro- 
ceeds are  to  be  deemed  personal  property  so  far  as  may  be  neces- 
sary to  pay  the  funeral  and  other  necessary  expenses.  The  pro- 
ceeds are  to  be  paid  upon  order  of  the  surrogate's  court  or  court 
having  jurisdiction  of  the  estate  of  the  deceased,  to  an  adminis- 
trator appointed  by  the  surrogate  to  administer  upon  decedent's 
estate,  and  after  paying  all  funeral  expenses  and  expenses  of 
administration  and  anj  indebtedress,  the  remainder,  if  any  there 
be,  shall,  upon  the  order  of  the  surrogate,  be  paid  into  the  hands 
of  the  trustee  who  held  the  same,  to  be  distributed  as  the  law 
directs.  This  act  is  to  include  the  said  proceeds  of  any  infant  or 
incompetent  person  that  has  died  prior  to  this  amendment,  the 
proceeds  now  remaining  In  the  hands  of  a  trustee. 

L.  1802,  ch.  623;  L.  1007,  ch.  40.    In  effect  April  3,  1007. 

|  2860.  Infant  deemed  a  ward  of  court. 

From  the  time  of  the  filing  of  a  petition,  by  or  in  behalf  of  an 

infant,  praying  for  an  order  directing  a  conveyance,  or  a  sale, 

mortgage,  or  lease  of  his  real  property,  or  of  an  interest  in  real 

property,    the  infant   is   considered   a   ward   of  the  court,   with 

respect  to  that  real  property  or  interest,  and  the  income  and 

proceeds  thereof. 
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f  2361.    [Am'd,   1803,   1903,   1906,  190T,   1015.]      Disposition 
of  proceeds  |  accounting* 

The  court  must,  by  order,  direct  the  disposition  of  the  proceeds 
of  such  a  sale,  mortgage,  release  or  lease.     It  must  direct  the  in- 
vestment of  any  portion  thereof  belonging  to  the  infant  or  in- 
competent person,  which  is  not  needed  for  the  payment  of  debts, 
or  the  safe-keeping,  or  the  immediate  maintenance  and  education, 
of  himself  or  his  family,  or  for  the  preservation  or  improvement 
of  his  real  property  or  his  interest  in  real  property.     It  must 
require  a  report,  under  oath,  of  the  disposition  and  investment 
thereof,   to  be  made   as   soon   as  practicable,   and   must  compel 
periodical  accounts  to  be  rendered  thereafter  bv  each  person,  who 
is  intrusted  with  the  proceeds,  or  any  part  thereof.     Where  an 
inchoate  right  of  dower  is  released  as  prescribed  in  this  title  and 
such  release  is  to  accompany  a  sale  by  the  husband  of  the  prop- 
erty  to  which   the  inchoate  right  of  dower   attaches,  the  court 
shall  make  an  order  requiring  one-third  of  the  amount  realized 
on  the  sale  of  the  property  to  which  the  inchoate  right  of  dower 
attached  to  -be  invested  by  the  special  guardian,  or  paid  into  the 
court  to  be  held  for  the  benefit  of  the  husband  during  his  life 
and  upon  his  death  for  the  benefit  of  the  wife  during  her  life, 
or  the  court  may  direct  said  amounts  to  t>e  paid  to  the  husband 
upon   his  giving  a   bond  in  the  penalty  of  at  least  double  the 
amount  so  received  for  such  release,  with  at  least  two  sureties, 
who  shall  justify  in  double  the  amount  of  such  penalty,  condi- 
tioned for  the  repayment  as  the  court  shall  direct  by  his  executors 
or  administrators  of  such  amount  upon  the  death  of  the  husband. 
Where  an  inchoate  right  of  dower  is  released  as  prescribed  in 
his  title,   and,   at  the  time  of  the  application,  the  property  to 
which   the   inchoate  right  of  dower  attaches  has  already   been 
sold   by  the  husband,  and  the  wife  has  not  joined  in  the  con- 
veyance or  otherwise  released  her  inchoate  right  of  dower,  the 
court  shall  make  an  order  that,  as  the  consideration  for  the  re- 
lease, or  as  part  of  the  consideration  therefor,  there  be  paid  to 
the  special  guardian  or  into  the  court  an  amount  to  be  fixed  by 
the  court  as  equal  to  one-third  of  the  fair  market  value  of  the 
property,  to  be  invested  by  the  special  guardian  or  held  by  the 
court  for  the  benefit  Of  the  person  making  such  payment  during 
the  life  of  the  husband,  and  upon  his  death  for  the  benefit  of  the 
wife  during  her  life,  and  upon  her  death  to  be  returned  to  the 
person  making  such  payment  or  to  his  executors,  administrators 
or  assigns;  or  in  lieu  of  such  payment  the  court  may  allow  a  bond 
to  be  given  in  the  penalty  of  at  least  double  the  amount  so  fixed 
as  equal  to  one-third  of  the  fair  market  value  of  the  property,  with 
at  least  two  sureties,  who  shall  justify  in  double  the  amount  of 
such    penalty,    conditioned    for   the   payment  as   the   court   shall 
direct,  upon  the  death  of  the  h'uBband  leaving  the  wife  surviving, 
of  the  said  sum  so  fixed  as  equal  to  one-third  of  the  fair  value 
of  the  property,  to  be  held  for  the  benefit  of  the  wife  during  her 
life  and  upon  her  death  to  be  returned  to  the  person  giving  such 
bond  or  to  his  executors,  administrators  or  assigns.     In  case  by 
any   contingency,    infants   not  in   being:  may   thereafter  become 

f)ossessed  of  any  interest  in  said  premises  so  sold,  mortgaged  or 
eased,  the  court,  in  case  of  a  sale,  shall  cause  the  proceeds  of  the 
sale,  after  paying  the  costs  and  expenses  of  the  same,  to  be  placed 
at  interest  for  the  benefit  of  the  persons  who  are,  or  who  may 
ultimately  be  entitled  to  the  same,  and  shall  not  authorize  the  dis- 
tribution of  the  same  in  advance  of  said  contingency,  except  upon 
a  petition  of  some  person  entitled  thereto,  and  upon  filing  a  bond 
in  such  penalty  as  the  court  shall  direct,  with  two  or  more  sureties 
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approved  by  the  court,  and  conditioned  that  in  case  of  any  con- 
tingency by  which  any  infant  not  then  in  being  shall  thereafter 
become  eh  titled  to  any  of  the  proceeds  of  the  sale{  that  said  peti- 
tioner will  pay  to  said  person  or  persons  his  or  their  proportionate 
share  of  the  money  so  paid  over  to  said  petitioner;  and  in  the  case 
of  the  mortgaging  of  said  real  estate  the  proceeds  of  the  same, 
after  paying  costs  and  expenses,  shall  be  paid  ont  and  disbursed 
under  the  direction  of  the  court  only  for  the  purpose  of  paying 
lawful  charges  thereon,  or  repairing,  improving,  building  upon 
or  otherwise  enhancing  in  value  any  real  estate  so  mortgaged 
as  aforesaid. 

In  the  case  of  an  infant  residing  without  the  state,  and  having 
in  the  state  or  country  where  he  or  she  resides  a  general  guardian 
or  person  duly  appointed  under  the  laws  of  such  state  or  country, 
to  the  control  and  entitled,  by  the  laws  of  such  state  or  country,  to 
the  custody  of  the  money  of  said  infant,  the  court,  upon  satis- 
factory proof  of  such  facts  and  the  sufficiency  of  the  bond  or 
security  given  by  such  general  guardian  or  person  in  such  state 
or  country  by  the  certificate  of  a  judge  of  a  court  record  of  such 
state  or  country,  or  otherwise,  may  direct  that  the  portion  of  such 
infant  arising  upon  such  sale  shall  be  paid  over  to  such  general 
guardian  or  person. 

Am'd  by  L.  1893.   ch.  630;   L.   1003,  ch.  368;   L.   1906,  ch.   127;   L.  1907. 
ch.  49;   L.   1915,  ch.   629,  in  effect  Sept.   1,   1915. 

|  2862.  Particular  estates}  when  Included  In  sale. 

Where  the  real  property,  or  the  estate,  term  or  other  interest 
in  real  property,  directed  to  be  sold,  is  subject,  absolutely  or 
contingently,  to  a  right  of  dower,  or  an  estate  for  life,  or  is  sub- 
ject to  an  estate  for  years,  'in  the  whole  or  any  part  thereof,  the 
person,  having  the  prior  right  or  estate,  may  manifest  in  writing 
his  consent,  either  to  receive,  from  the  proceeds  of  the  sale,  a 
gross  sum,  to  be  fixed  according  to  the  principles  of  law  applica- 
ble to  annuities,  in  satisfaction  of  his  right  or  estate;  or  to  have  a 
proportionate  share  of  the  proceeds  of  the  sale  invested,  and  the 
interest  thereof  paid  to  him,  from  the  time  of  the  investment,  or 
of  the  commencement  of  his*  right  or  estate,  as  justice  requires, 
until  the  determination  of  his  right  or  estate.  Upon  filing  the 
consent  with  the  clerk,  the  final  order  may,  in  the  discretion  of 
the  court,  direct  a  sale  of  the  entire  property,  to  which  the  right 
or  estate  attaches.  In  such  a  case,  the  court  mnst,  after  the  sale, 
ascertain  the  value  of  the  right  or  interest  of  the  person  so  con- 
senting; and  the  final  order  must  either  direct  the  payment,  from 
the  proceeds  of  the  sale,  of  the  gross  sum  so  ascertained  as  the 
value,  or  the  investment  of  a  just  proportion  of  the  proceeds 
and  the  payment  to  him  of  the  interest  thereof.  But  such  a 
gross  sum  shall  not  be  paid,  nor  shall  such  an  investment  be 
made,  until  an  effectual  release  of  the  right  or  estate  of  the 
person  so  consenting,  executed  to  the  satisfaction  of  the  court, 
and  duly  acknowledged  or  proved,  and  certified,  in  like  manner  as 
a  deed  to  be  recorded  in  the  county,  has  been  filed  with  the  clerk. 

2R.8.  106,  ||  181,  182  (2  Edm.  204) ;  L.  1864,  ch.  417  (6  Edra.  292,  293)  ; 
U    1874,   ch.  446,    ||   13,  15,   16   (9  Edm.  932). 

$  2303.  Id.;  when   belonging:  to  Infant,  etc. 

Where  the  Interest  of  the  infant,  or  of  the  lunatic  or  other  in- 
competent person,  consists  of  a  right  of  dower,  or  an  estate  for 
life,  or  for  years,  the  final  order  may  authorize  the  special  guard- 
ian or  committee  to  join,  with  the  person  or  persons  holding  the 
reversionary  estate,  in  a  conveyance  of  the  property  to  which  the 
Interest  attaches,  so  as  to  release  the  right  of  dower,  or  fully 
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convey  the  particular  estate,  on  receiving,  from  the  proceeds  of 
the  sule,  a  gross  sum,  in  satisfaction  of  that  interest,  or  a  pro- 
portionate part  of  the  proceeds,  to  be  invested  until  the  de- 
termination of  the  particular  estate;  and,  in  either  case,  to  be 
ascertained  as  prescribed  in  the  last  section.  Where  a  propor- 
tion of  the  proceeds  is  so  received  by  the  {guardian  or  committee, 
for  investment,  the  final  order  must  provide  for  the  investment 
thereof,  until  the  determination  of  the  particular  estate;  and 
then  for  the  payment  thereof  to  the  person  entitled  therto. 
|  2364.  Debts  of  Infant,  etc.,  to  be  paid  equally. 

In  the  application  of  money,  arising  from,  a  sale,  mortgage  or 
lease,  made  for  the  purpose  of  paying  debts,  as  prescribed  in  this 
title,  the  special  guardian  of  the  infant,  or  the  committee  of  the 
property  of  the  incompetent  person,  must  pay  all  debts,  in  equal 
proportion,  without  giving  a  preference  to  a  debt  founded  upon 
a  specialty,  or  upon  which  judgment  has  been  taken. 
2  R.  S.  54,   I  15   (2  Edm.  55)  ;   L.   1874,  eh.  446.   |  21    (9  Edm.   933). 
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TITLE  VIII. 

Arbitrations. 

Sec  2366.  When  submission  to  arbitration  cannot  be  made. 
2806.  Wbat  controversies  may  be  submitted,  and  bow. 
2867.  Appointment  of  additional  arbitrator,  or  umpire. 
2888.  Time  for  bearing;  adjournment,  etc. 

2869.  Arbitrators  to  be  sworn. 

2870.  Attendance  of  witnesses,  etc. 

2871.  All  the  arbitrators  to  meet;  when  majority  may  award.    Feat* 
2372.  Award;    to  be   authenticated,    etc. 

2873.  Motion  to  confirm  award. 

2874.  Id.;  to  vacate  award. 

2375.  Id.;  to  modify  or  correct  award. 

2876.  Motions;  when  to  be  made 

2377.  Goats  on  vacating  award. 

2878.  Judgment  on  award;   when  and  how  entered.    Costa. 

2879.  Judgment-roll. 

2880.  Effect  of  Judgment;  how  enforced. 

2881.  Appeal. 

2882.  Effect  of  party's  death,  lunacy,  etc.;  proceedings  thereupon. 

2883.  Revocation   of   submission. 

2384.  Liability  of  party   who  revokes. 

2385.  Limitation   of   recovery   against   him. 

2386.  Application  of  thla  title. 

|  2865.  When  submission  to  arbitration  cannot  be  made. 

A  submission  of  a  controversy  to  arbitration  cannot  be  made, 
either  as  prescribed  in  this  title  or  otherwise,  in  either  of  the 
following  cases: 

1.  Where  one  of  the  parties  to  the  controversy  is  an  infant, 
or  a  person  incompetent  to  manage  his  affairs,  by  reason  of  lunacy, 
idiocy,  or  habitual  drunkenness. 

2.  Where  the  controversy  arises  respecting  a  claim,  to  an  es- 
tate in  real  property,  in  fee  or  for  life. 

Bnt  where  a  person,  capable  of  entering  into  a  submission, 
has  knowingly  entered  into  the  same  with  a  person  incapable 
of  so  doing,  as  prescribed  In  subdivision  first  Of  this  section,  the 
objection,  on  the  ground  of  incapacity*  can  be  taken  only  ia  be- 
half of  the  person  so  incapacitated.  And  the  second  subdivision 
of  this  section  does  not  prevent  the  submission  of  a  claim  to  an 
estate  for  years,  or  other  interest  for  a  term  of  years,  or  for  one 
year  or  less,  in  real  property;  or  of  a  controversy  respecting  the 
partition  of  real  property  between  joint  tenants  or  tenants  in 
common;  or  of  a  controversy  respecting  the  boundaries  of  lands, 
or  the  admeasurement  of  dower. 

2  R.    8.  541,   §f  1   and   2   (2   Edm.   660). 

{  2860.  What  controversies  may  be  submitted,  and  liovr. 

Except  as  otherwise  prescribed  in  the  last  suction,  two  or  more 
persons  may,  by  an  instrument  in  writing,  duly  acknowledged 
or  proved,  and  certified,  in  like  manner  as  a  deed  to  be  recorded, 
submit  to  the  arbitration  of  one  or  more  arbitrators,  any  contro- 
versy, existing  between  them  at  the  time  of  the  submission,  which 
might  be  the  subject  of  an  action.  They  may,  in  the  submission, 
agree  that  a  judgment  of  a  court  of  record,  specified  in  the  in- 
strument, shall  be  rendered  upon  the  award,  made  pursuant  to 
the  submission.  If  the  supreme  co.irt  is  thus  specified,  the  sub- 
mission may  also  specify  the  county  in  which  the  judgment  shall 
be  entered.  If  it  doe?  not,  the  judgment  may  be  entered  in  any 
county. 

H,  part  of  f  1  and  8  9. 

2o  a* 
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|  2867.  Appointment  of  additional  arbitrator,  or  umpire. 

Where  a  submission  is  made  as  prescribed  in  this  title,  an  addi- 
tional arbitrator  or  an  umpire  cannot  be  selected  or  appointed,  un- 
less the  submission  expressly  so  provides.  Where  a  submission, 
made  either  as  prescribed  in  this  title  or  otherwise,  provides  that 
two  or  more  arbitrators,  therein  designated,  may  select  or  ap- 
point a  person  as  an  additional  arbitrator  or  as  an  umpire,  the 
selection  or  appointment  must  be  in  writing.  An  additional  arbi- 
trator or  umpire  must  sit  with  the  original  arbitrators  upon  the 
hearing.  If  testimony  has  been  taken  before  his  selection  or  ap- 
pointment, the  matter  must  be  reheard,  unless  a  rehearing  is 
waived  in  the  submission,  or  by  the  subsequent  written  consent 
of  the  parties,  or  their  attorneys. 

|  22808.  Time  for  hearing)  adjournment,  etc. 

Subject  to  the  terms  of  the  submission,  if  any  are  specified 
therein,  the  arbitrators,  selected  as  prescribed  in  this  title,  must 
appoint  a  time  and  place  for  the  hearing  of  the  matters  sub- 
mitted to  them;  and  must  cause  notice  thereof  to  be  given  to 
each  of  the  parties.  They,  or  a  majority  of  them,  may  adjourn 
the  hearing  from  time  to  time,  upon  the  application  of  either 
party,  for  good  cause  shown,  or  upon  their  own  motion;  but  not 
beyond  the  day  fixed  in  the  submission  for  rendering  their  award, 
unless  the  time  so  fixed  is  extended  by  the  written  consent  of  the 
parties  to  the  submission,  or  their  attorneys. 

2  R.  S.  641,  I  8. 

|  2860.  Arbitrators  to  be  sworn. 

Before  hearing  any  testimony,  arbitrators  selected  either  as 
prescribed  in  this  title  or  otherwise  must  be  sworn,  by  an  officer 
designated  in  section  842  of  this  act,  faithfully  and  fairly  to 
hear  and  examine  the  matters  in  controversy, .  and  to  make  a 
just  award,  according  to  the  best  of  their  understanding;  unless 
the* oath  is  waived,  by  the  written  consent  of  the  parties  to  the 
submission,  or  their  attorneys. 

Id.,  |  4,  and  part  of  |  5. 

§  2870.  Attendance  of  witnesses,  etc* 

The  arbitrators,  selected  either  as  prescribed  in  this  title,  or 
otherwise,  or  a  majority  of  them,  may  require  any  person  to 
attend  before  them  as  a  witness;  and  they  have,  and  each  of 
them  has,  the  same  powers,  with  respect  to  all  the  proceedings 
before  them,  which  are  conferred,  by  the  provisions  of  title  second 
of  chapter  ninth  of  this  act,  upon  a  board,  or  a  member  of  a 
board,  authorized  by  law  to  hear  testimony. 

Id.,  S  6,  and  part  of  8  5. 

9  28T1.  All  the  arbitrators  to  meet;  when  majority  nmar 
award.    Fees. 

All  the  arbitrators,  selected  as  nrescribed  in  this  title,  must  meet 
together,  an<3  hear  nil  the  allegations  and  proofs  of  the  parties; 
but  an  award  by  a  majority  of  them  is  valid,  unless  the  concur 
rence  of  all  is  expressly  required  in* the  submission.  Unless  it  Is 
otherwise  expressly  provided  in  the  submission,  the  award  may 
require  the  payment,  by  either  party,  of  the  arbitrators'  fee*,  not 
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Exceeding  the  fees  allowed  to  a  like  number  of  referees  in  the 
supreme  court;  and  also  their  expenses. 

2  R.  S.  641,  |  7. 

2  2372.  Award)  to  be  authenticated,  etc. 

To  entitle  the  award  to  be  enforced,  as  prescribed  in  this  title, 
it  must  be  in- writing;  and,  within  the  time  limited  in  the  submis- 
sion, if  any,  subscribed  by  the  arbitrators  making  it;  acknowl- 
edged or  proved,  and  certified,  in  like  manner  as  a  deed  to  be 
recorded;  and  either  filed  in  the  office  of  the  clerk  of  the  court, 
in  which,  by  the  submission,  judgment  is  authorized  to  be  en- 
tered upon  the  award,  or  delivered  to  one  of  the  parties,  or  his 
attorney. 

I<L,  %  8,  and  part  of  {  9. 

12373.  Motion  to  confirm  award. 

At  any  time  within  one  year  after  the  award  is  made  as  pre- 
scribed in  the  last  section,  any  party  to  the  submission  may  ap- 
ply to  the  court,  specified  in  the  submission,  for  an  order  confirm- 
ing the  award;  and  thereupon  the  court  must  grant  such  an  order, 
unless  the  award  is  vacated,  modified  or  corrected,  as  prescribed 
in  the  next  two  sections.  Notice  of  the  motion  must  be  served, 
upon  the  adverse  party  to  the  submission,  or  his  attorney,  as 
prescribed  by  law  for  service  of  notice  of  a  motion  upon  an  attor- 
ney in  an  action  in  the  same  court.  In  the  supreme  court,  the 
motion  must  be  made  within  the  judicial  district,  embracing  the 
county  where  the  judgment  is  to  be  entered. 

Id.,  remainder  of  §  9. 

f  2374.  Id.}  to  vacate  award. 

In  either  of  the  following  cases,  the  court,  specified  in  the  sub- 
mission, must  make  an  order  vacating  the  award,  upon  the  appli- 
cation of  either  party  to  the  submission: 

1.  Where  the  award  was  procured  by  corruption,  fraud,  or  other 
undue  means. 

2.  Where  there  was  evident  partiality  or  corruption  in  the  arbi- 
trators, or  either  of  them. 

3.  Where  the  arbitrators  were  guilty  of  misconduct,  in  refusing 
to  postpone  the  hearing,  upon  sufficient  cause  shown,  or  in  refus- 
ing to  hear  evidence,  pertinent  and  material  to  the  controversy; 
or  of  any  other  misbehavior,  by  which  the  rights  of  any  party 
have  been  prejudiced. 

4.  Where  the  arbitrators  exceeded  their  powers,  or  so  imper- 
.  fectly  executed  them,  that  a  mutual,  final,  and  definite  award, 

upon  the  subject-matter  submitted,  was  not  made. 

Where  an  award  is  vacated,  and  the  time,  within  which  the 
submission  requires  the  award  to  be  made,  has  not  expired,  the 
court  may,  in  its  discretion,  direct  a  rehearing  by  the  arbitrators. 

Id..  |  10,  and  part  of  |  13. 

12375.  Id.}  to  modify  or  correct  award. 

In  either  of  the  following  cases,  the  court,  specified  in  the  sub- 
mission, must  make  an  order  modifying  or  correcting  the  award, 
apon  the  application  of  either  party  to  the  submission: 

1.  Where  there  was  an  evident  miscalculation  of  figures,  or 
an  evident  mistake  in  the  description  of  any  person,  thing,  of 
property,  referred  to  in  the  award. 

587 


§§  2876-79  ARBITRATIONS.  c.  17,  t.  8 

2.  Where  the  arbitrators  have  awarded  upon  a  matter  not  sub* 
mitted  to  them,  not  affecting  the  merits  of  the  decision  upon 
the  matters  submitted. 

3.  Where  the  award  ib  imperfect  in  a  matter  of  form,  not 
affecting  the  merits  of  the  controversy,  and  if  it  had  been  a 
referee's  report,  the  defect  could  have  been  amended  or  disre- 
garded by  the  court. 

The  order  may  modify  and  correct  the  award,  so  as  to  affect 
the  intent  thereof,  and  promote  justice  between  the  parties, 

2  B.  S.  541,   §|  11  and  13. 

|  56370.  Motions}  when  to  "be  made. 

Notice  of  a  motion  to  vacate,  modify  or  correct  an  award,  must 
be  served  upon  the  adverse  p  !;  to  the  submission,  or  his  attor- 
ney, within  three  months  after  ,  award  is  filed  or  delivered, 
as  prescribed  by  law  for  vrvicv  of  *  ^tice  of  a  motion,  upon  an 
attorney  in  an  action.  For  the  purposes  if  the  motion,  any  judjpe, 
who  might  make  an  order  to  stay  the  proceedings,  in  an  action 
brought  in  the  same  court,  may  make  ah  order,  to  be  served  with 
the  notice  of  motion,  staying  the  proceedings  of  the  adverse  party 
to  enforce  the  aw::id. 

M.,  X  12. 

|  2877*  Coats  on  vacating*  award. 

Whci  »  the  court  vacates  an  award,  costs,  not  exceeding  twenty- 
five  dollars  and  disl  irsements,  may  be  awarded  to  the  prevailing 
party;  and  the  payment  thereof  may  be  enforced,  in  like  manner 
as  the  payment  of  costs  upon  a  motion  in  an  action. 

Id.,  I  19,  am*d. 

S  2378.  Jndfrment  on  award*  when  and  how  entered. 
Costs. 

Upon  the  granting  of  an  order  confirming,  modifying,  or  correct- 
ing an  award,  judgment  may  be  entered  in  conformitv  there- 
with, as  upon  a  referee'*  report  in  an  action,  except  as  is  other- 
wise prescribed  in  tins  title.  Costs  of  the  application,  and  of  the 
proceedings  subsequent  thereto  not  exceeding  twenty-five  dollars 
and  disbursements,  may  be  awarded  by  the  court,  in  its  discre- 
tion. If  awarded,  the  amount  thereof  must  be  included  in  the 
judgment. 

Id.,  |  14,  aro'd. 

9   2379.   Jnda-ment-roll. 

Immediately  after  entering  judgment,  the  cleric  must  attach 
together  and  file  the  following  papers,  which  constitute  the 
judgment-roll: 

1.  The  submission;  the  selection  or  appointment,  if  any,  of  an 
additional  arbitrator,  or  umpire;  and  each  written  extension  of 
♦he  time,  if  any,  within  which  to  make  the  award. 

2.  The  award. 

3.  Each  notice,  affidavit,  or  other  paper,  used  upon  an  appli- 
cation to  confirm,  modify,  or  correct  the^  award,  and  a  copy  of 
each  order  of  the  court,  upon  such  an  application. 

4.  A  copy  of  the  judgment 
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The  judgment  may  be  docketed,  as  if  it  was  rendered  in  an 
action. 
2R.8.  Ml,  |  15,  and  part  of  |  16,  am'd. 

|  2880.  Effect  of  Judgment*  how  enforced. 

The  judgment  so  entered  has  the  same  force  and  effect,  in 
all  respects,  as,  and  is  subject  to  all  the  provisions  of  law  relat- 
ing to,  a  judgment  in  an  action;  and  it  may  be  enforced,  as  if  it 
had  been  rendered  in  an  action  in  the  court  in  which  it  is 
entered. 

Id.,  part  of  5  16.    See  I  1270,  ante;  alio,  ft  1240  and  1241. 

f  2881.  Appeal. 

An  appeal  may  be  taken  from  an  order  vacating  an  award,  or 
from  a  judgment  entered  upon  an  award,  as  from  an  order  or 
judgment  in  an  action.  The  proceedings  upon  such  an  appeal, 
including  the  judgment  thereupon,  and  the  enforcement  of  the 
judgment,  are  governed  by  the  provisions  of  chapter  twelfth  of 
this  act,  as  far  as  they  are  applicable. 

Id.,  H  16,  17,  20  and  21,  am'd. 

8  2882.  Effect  of  party's  death,  lunacy,  etc.*  proceedings 


The  death  of  a  party  to  a  submission,  made  either  as  prescribed 
in  this  title  or  otherwise,  or  the  appointment  of  a  committee  of 
the  person  or  property  of  such  a  party,  as  prescribed  in  title 
sixth  of  this  chapter,  operates  as  a  revocation  of  the  submission, 
if  it  occurs  before  the  award  is  filed  or  delivered;  but  not  after- 
wards. Where  a  party  dies  afterwards,  if  the  submission  con- 
tains a  stipulation,  authorizing  the  entry  of  a  judgment  upon  the 
award,  the  award  may  be  confirmed,  vacated,  modified,  or  cor- 
rected, upon  the  application  of,  or  upon  notice  to,  his  executor  or 
administrator,  or  a  temporary  administrator  of  his  estate;  or, 
where  H  relates  to  real  property,  has  heir  or  devisee,  who  has 
succeeded  to  his  interest  in  the  real  property.  Where  a  commit- 
tee of  the  property,  or  of  the  person,  of  a  party,  is  appointed, 
after  the  award  is  filed  or  delivered,  the  award  may  be  confirmed, 
vacated,  modified,  or  corrected,  upon  the  application  of,  or  no- 
tice to,  a  committee  of  the  property ,  but  not  otherwise.  In  a  case 
specified  in  this  section,  a  judge  of  the  court  may  make  an  order, 
extending  the  time  within  which  notice  of  a  motion  to  vacate, 
modify,  or  correct  the  award,  must  be  served.  Upon  confirming 
an  award,  where  a  party  has  died  since  it  was  filed  or  delivered, 
the  court  must  enter  judgment  in  the  name  of  the  original  party; 
and  the  proceedings  thereupon  are  the  same,  as' where  a  party 
dies  after  a  verdict. 

{  2888.  Revocation  of  anbmlMion. 

A  submission  to  arbitration,  made  either  as  prescribed  in  this 
title  or  otherwise,  cannot  be  revoked  by  either  party,  after  the 
allegations  and  proofs  of  the  parties  have  been  closed,  and  the 
matter  finally  submitted  to  the  arbitrators  for  their  decision.  A 
revocation,  when  allowed,  must  be  made  by  an  instrument  in 
writing,  signed  by  the  revoking  party,  or  his  authorized  agent 
and  delivered  to  the  arbitrators,  or  one  of  them;  and  it  is  not 
necessary  in  any  case,  that  the  instrument  of  revocation  should 
be  under  seal.    Any  party  to  a  submission  may  thus  revoke  it; 
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whether  he  is  a  sole  party  to  the  controversy,  or  one  of  two  or 
tiore  parties  on  the  same  side. 

m  8.  541,  part  of  §28. 

§  2884.  Liability  of  party  who  revoke*. 

Where  a  party  expressly  revokes  a  submission,  made  either  as 
prescribed  in  this  title  or  otherwise,  any  other  party  to  the  sab- 
mission  may  maintain  an  action  against  him,  and  also  against 
his  sureties,  if  any,  upon  the  submission,  or  any  instrument  col- 
lateral thereto,  in  which  action  the  plaintiff  may  recover  all  the 
costs  and  other  expenses,  and  all  the  damages,  which  he  has  in- 
curred in  preparing  for  the  arbitration,  and  in  conducting  the 
proceedings  to  the  time  of  the  revocation.  Either  of  the  arbi- 
trators may  recover,  in  an  action  against  the  revoking  party,  his 
reasonable  fees  and  expenses. 

M.,  part  of  II 98  and  94. 

5  2885.  Limitation  of  recovery  against  him. 

A  sum,  penalty,  forfeiture,  or  damages,  shall  not  be  recovered 
for  a  revocation  of  a  -submission  to  arbitration,  made  either  as 
prescribed  in  this  title  or  otherwise,  except  as  prescribed  in  the 
last  section;  notwithstanding  any  stipulated  damages,  penalty,  or 
forfeiture,  expressed  in  the  submission,  or  in  any  instrument  col- 
lateral thereto. 

id.,  i  as. 

§  288«.  Application  of  this  title. 

This  title  does  not  affect  any  right  of  action  in  affirmance,  dis- 
affirmance, or  for  the  modification  of  a  submission,  made  either 
as  prescribed  in  this  title  or  otherwise,  or  upon  an  instrument  col- 
lateral thereto,  or  upon  an  award  made  or  purporting  to  be  made 
in  pursuance  thereof.  And,  except  as  otherwise  expressly  pre- 
scribed therein,  this  title  does  not  affect  a  submission,  made  other- 
wise than  as  prescribed  therein,  or  any  proceedings  taken  pur- 
suant to  such  a  submission,  or  any  instrument  collateral  thereto. 

Part  of  I2a,ana*d. 
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TITLE  IX. 
Proceedings  to  foreclose  a  mortgage  by  advertisement. 

[See  cfa.   223,  L.  1900,  by  which  purchaser  Is  entitled  to  certified  copies  of 

affidavit*.  J 

Sec  2387.  When  mortgage  may  be  foreclosed. 

2388.  Notice  of  sale;   how  given. 

2389.  Id. ;  how  served. 
2300.  Duty  of  couirty  clerk. 

2391.  Contents  of  notice  of  sale.  i 

2392.  Sale;    how   postponed. 

2393.  Id. ;   how  conducted. 

•   2394.  Mortgagee   etc.,   may   purchase. 

2395.  Effect  of  sale. 

2396.  Affidavit  of  sale,   and  of  pouting,   serving,   etc.,   notices. 

2397.  When   one  affidavit  Suffices;   printed  notice  to  be  annexed. 

2398.  Affidavits  may  be  filed  and  recorded. 

2399.  Note  upon  record  of  mortgage. 

2400.  Deed  not  necessary. 

2401.  Costs  allowed. 

2402.  Expenses  allowed. 
2408.  Taxation  thereof. 

2404.  Surplus  money   to  be  paid  into  supreme  court. 

2405.  Claimant  of  surplus  money  to  file  petition. 

2406.  Application  for  surplus  money. 

2407.  Order  for  distribution. 

2408.  Limitation  of  last  four  sections. 

2408a.  Delivery  of  certain  affidavits  to  purchaser. 

2409.  Application  of  this  title  to  mortgages  to  the  State. 

1  2887.  [Am'd,  1913.]    When  mortgagee  may  be  foreclosed'. 

A  mortgage  upon  real  property,  situated  within  the  State,  con: 
taining  therein  a  power  to  the  mortgagee,  or  any  other  person,  id 
sell  the  mortgaged  property,  upon  default  being  made  in  a  con- 
dition of  the  mortgage,  may  be  foreclosed,  in  the  manner  pre- 
scribed in  this  title,  where  the  following  requisites  concur: 

1.  Default  has  been  made  in  a  condition  of  the  mortgage, 
whereby  the  power  to  sell  has  become  operative. 

2.  An  action  has  not  been  brought  to  recover  the  debt  secured 
by  the  mortgage,  or  any  part  thereof;  or,  if  such  an  action  has 
been  brought,  it  has  been  discontinued,  or  final  judgment  has 
been  rendered  therein  against  the  plaintiff,  or  an  execution,  issued 
upon  a  judgment  rendered  therein  in  favor  of  the  plaintiff  has 
been  returned  wholly  or  partly  unsatisfied. 

3.  The  mortgage  has  been  recorded  in  the  proper  book  for  re- 
cording mortgages,  in  the  county  wherein  the  property  i&  situ- 
ated. 

4.  The  first  notice  required  by  subdivision  one  of  the  next 
section  is  published  within  the  time  in  which  an  action  could 
be  maintained  to  foreclose  such  mortgage. 

2  a  8.  545,  ||  1  and  2  (2  Bdm.  504).  Am'd,  U  1913,  ch.  480.  In 
effect  8ept.  1,  1913. 

|  2388.    [Am'd,    1804,    lOOO,    1908.]      Notice    of    aale;    how 


The  person  entitled  to  execute  the  power  of  sale,  must  give 
notice,  in  the  following  manner,  that  the  mortgage  will  be  fore- 
closed, by  a  sale  of  the  mortgaged  property,  or  a  part  thereof,  at 
a  time  and  place  specified  in  the  notice: 

1.  A  copy  of  the  notice  must  be  published,  at  least  once  in  each 
of  the  twelve  weeks,  immediately  preceding  the  day  of  sale,  in  a 
newspaper  published  in  the  county  or  in  a  municipal  corporation 
a  part  of  which  is  within  the  county  in  which  the  property  to  be 
sold,  or  a  part  thereof,  is  situated. 

U  1894,  en.  780. 
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place,  at  or  near  the  entrance  of  the  building,  where  the  county 
court  of  each  county,  wherein  the  property  to  be  sold  is  situ- 
ated, is  directed  to  be  held;  or,  if  there  are  two  or  more  such 
buildings  in  the  same  county,  then  in  a  like  place,  at  or  near  the 
entrance  of  the  building  nearest  to  the  property;  or,  in  the  city 
and  county  of  New  York,  in  a  like  place,  at  or  near  the  entrance 
of  the  building  where  the  trial  and  special  terms  of  the  supreme 
court  of  the  first  judicial  district  are  directed  by  law  to  be  held. 
U    1904,   ch.   49.      In  effect  Sept.   1,   1904. 

3.  A  copy  of  the  notice  must  be  delivered,  at  least  eighty-four 
days  before  the  day  of  sale,  to  the  clerk  of  each  county,  wherein 
the  mortgaged  property,  or  any  part  thereof,  is  situated. 

4.  [Ani'd,  lOOO,  1005.]  A  copy  of  the  notice  must  be  served,  as 
prescribed  in  the  next  section,  upon  the  mortgagor,  or,  if  he  is 
dead,  upon  his  executor  or  administrator,  if  an  executor  or  ad- 
ministrator has  been  appointed,  and  also  upon  his  heirs,  providing 
he  died  the  owner  of  the  mortgaged  premises.  A  copy  of  the 
notice  may  also  be  served,  in  a  like  manner,  upon  a  subsequent 
grantee  or  mortgagee  of  the  property,  whose  conveyance  was 
recorded,  in  the  proper  office  for  recording  it  in  the  county,  at 
the  time  of  the  first  publication  of  the  notice  of  sale;  upon  the 
wife  or  widow  of  the  mortgagor,  and  the  wife  or  widow  of  each 
subsequent  grantee  whose  conveyance  was  so  recorded,  then  hav- 
ing an  inchoate  or  vested  right  of  dower,  or  an  estate  in  dower, 
subordinate  to  the  lien  of  the  mortgagee;  or  in  the  event  of  the 
death  of  the  subsequent  grantee  who  was  at  the  time  of  his 
death  the  owner  of  the  mortgaged  premises,  then  upon  his  heirs; 
or  upon  any  person,  then  having  a  lien  upon  the  property,  subse- 
quent to  the  mortgage  by  virtue  of  a  judgment  or  decree  duly 
docketed  in  the  county  clerk's  office  and  constituting  a  specific  or 
general  lien  upon  the  property.  The  notice,  specified  in  this  sec- 
tion, must  be  subscribed  by  the  person  entitled  to  execute  the 
power  of  sale,  unless  his  name  distinctly  appears  in  the  body  of 
the  notice,  in  which  case  it  may  be  subscribed  by  his  attorney  or 
agent. 

2  R.  8.  545.  I  3.  am'd ;  L.  1842.  ch.  277,  |  5:  L.  1844,  ch.  346,  I  1,  and 
L.  1857.  ch.  308.  I  1  (4  Edm.  534,  667);  L.  1900,  ch.  766;  U  1906.  ch. 
433.      In   effect  Sept.    1,    1905. 

t  2389.  [Am'd,  1887.]  Id.;  how  served. 

Service  of  notice  of  the  sale,  as  prescribed  in  subdivision  fourth 
of  the  last  section,  must  be  made  as  follows: 

1.  Upon  the  mortgagor,  his  wife,  widow,  executor,  or  admin- 
istrator, or  a  subsequent  grantee  of  the  property,  whose  convey- 
ance is  upon  record,  or  his  wife  or  widow;  by  delivering  a  copy  of 
the  notice,  as  prescribed  in  article  first  of  title  first  of  chapter 
fifth  of  this  act,  for  delivery  of  a  copy  of  a  summons,  in  order  to 
make  personal  service  thereof  upon  the  person  to  be  served:  or 
by  leaving  such  a  copy,  addressed  to  the  person  to  be  served,  at 
his  dwelling-house,  with  a  person  of  suitable  age  and  discretion 
at  least  fourteen  days  before  the  day  of  sale.  If  said  mortgagor 
is  a  foreign  corporation,  or  being  a  natural  person,  he,  or  his 
wife,  widow,  executor  or  administrator,  or  a  subsequent  grantee 
of  the  property  whose  conveyance  is  upon  record,  or  his  wife  or 
widow,  is  not  a  resident  of  or  within  the  State,  then  service 
thereof  may  be  made  upon  them  in  like  manner  without  the  State, 
at  least  twenty-eight  days  prior  to  the  dav  of  sale, 

2.  Upon  any  other  person,  either  in  the  same  method,  or  by 
depositing  a  copy  of  the  notice  in  the  post-office,  properly  inclosed 

i  a  postpaid  wrapper,  directed  to  the  person  to  be  served,  at  his 
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place  of  residence,  at  least  twenty-eight  days  before  the  day  of 
Bale. 
Id.,   |  3,  am'd;  L.   1887,  cb.   685. 

%  2890.  Duty    of   county   clerk. 

A  county  clerk,  to  whom  a  copy  of  a  notice  of  sale  is  deliv- 
ered, as  prescribed  in  subdivision  third  of  the  last  section  but 
one,  must  forthwith  affix  it  in  a  book  kept  in  his  office  for  that 
purpose;  must  make  and  subscribe  a  minute,  at  the  bottom  of  the 
ropy,  of  the  time  when  he  received  and  affixed  it;  and  must  index 
the  notice  to  the  name  of  the  mortgagor. 

2  R.   S.   545,  |  3  In  part,  as  am'd  by  L.   1857,  ch.  308,  |  1. 

I  2391.  Contents  of  notice  of  sale. 

The  notice  of  sale  must  specify: 

1.  The  names  of  the  mortgagor,  of  the  mortgagee  and  of  each 
assignee  of  the  mortgage. 

2.  The  date  of  the  mortgage,  and  the  time  when,  and  the  place 
where,  it  is  recorded. 

3.  The  sum  claimed  to  be  due  upon  the  mortgage,  at  the  time 
of  the  first  publication  of  the  notice;  and,  if  any  sum  secured  by 
the  mortgage  is  not  then  due,  the  amount  to  become  due  there- 
upon. 

4.  A  description  of  the  mortgaged  property,  conforming  sub- 
stantially to  that  contained  in  the  mortgage. 

Id.,  s  4. 

f  2382.  Sale)  how  postponed. 

The  sale  may  be  postponed,  from  time  to  time.  In  that  case,  a 
notice  of  the  Postponement  must  be  published,  as  soon  as  prac- 
ticable thereafter,  in  the  newspaper  in  which  the  original  notice 
was  published;  and  the  publication  of  the  original  notice,  and  of 
each  notice  of  postponement,  must  be  continued,  at  least  once  in 
each  week,  until  the  time  to  which  the  sale  is  finally  postponed. 

id..   |   5. 

S  2393.   Id. |    how    conducted. 

The  sale  must  be  at  public  auction,  in  the  day-time,  on  a  day 
other  than  Sunday  or  a  public  holiday,  in  the  county  in  which 
the  mortgaged  property,  or  a  part  thereof,  is  situated;  except 
that,  where  the  mortgage  is  to  the  people  of  the  State,  the  sale 
may  be  made  at  the  Capitol.  If  the  property  consists  of  two  or 
more  distinct  farms,  tracts,  or  lots;  they  must  be  sold  separately; 
and  as  many  only  of  the  distinct  farms,  tracts,  or  lots,  shall  be 
sold,  as  it  is  necessary  to  sell,  in  order  to  satisfy  the  amount  due 
at  the  time  of  the  sale,  and  the  costs  and  expenses  allowed  by 
/aw.  But  where  two  or  more  buildings  are  situated  upon  the 
same  city  lot,  and  access  to  one  is  obtained  through  the  other, 
they  must  be  sold  together. 

Id.,    i    8,    am'd. 

t  2394.  Mortffaa-ee,    etc.,    may    purchase. 

The  mortgagee,  or  his  assignee,  or  the  legal  representative  of 
either,  may,  fairly  and  in  good  faith,  purchase  the  mortgaged 
property,  or  any  part  thereof,  at  the  sale. 

W.,   f  7. 

I  2395.  Effect   of  sale. 

A  sale,  made  and  conducted  as  prescribed  in  this  title,  to  a 
purchaser  in  good  faith,  is  equivalent  to  a  sale,  pursuant  to  judg- 
ment in  an  action  to  foreclose  the  mortgage,  eo  far  only  as  to  be 
an  entire  bar  of  all  claim  or  equity  of  redemption,  upon,  or  with 
moect  to.  the  pronerty  sold,  or  each  of  tht  following  persons: 
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h  Tb«  mortgagor,  his  heir,  devisee,  executor  or  administrator. 

2.  Bach  person  claiming  under  any  of  them,  by  virtue  of  a 
title  or  of  a  lien  by  judgment  or  decree,  subsequent  to  the  mort- 
gage, upon  whom  the  notice  of  sale  was  served,  as  prescribed  in 
this  title. 

3.  Each  person  so  claiming,  whose  assignment,  mortgage,  or 
other  conveyance  was  not  duly  recorded  in  the  proper  book  for 
recording  the  same  in  the  county,  or  whose  judgment  or  decree 
was  not  duly  docketed  in  the  county  clerk's  office,  at  the  time 
of  the  delivery  of  a  copy  of  the  notice  of  said  sale  to  the  clerk 
of  the  county;  and  the  executor,  administrator,  or  assignee  of 
such  a  person. 

4.  Every  other  person,  claiming  under  a  statutory  iien  or  in- 
cumbrance, created  subsequent  to  the  mortgage*  attaching  to  the 
title  or  interest  of  any  person,  designated  in  either  of  the  fore- 
going subdivisions  of  this  section. 

5.  The  wife  or  widow  of  the  mort  agor,  or  of  a  subsequent 
grantee,  upon  whom  notice  of  the  sale  wis  served  r  j,  prescribed 
in  this  title,  where  the  lien  of  the  mortgage  was  superior  to  her 
contingent  or  vested  right  of  dower,  or  her  estate  in  dower. 

2  B.  8.  £45,  |  8,  am'd;  L.  1842,  ch.  277,  and  L.  1844,  cb.  840,  (  4  (4  Ma, 
585,  668). 

|  2396.  [Am'd,  1008,  1012.]  Affidavit  of  sale,  and  of  port- 
ing-, serving,  et  cetera,  notice. 

An  affidavit  of  the  sale,  stating  the  time  when,  and  the  place 
where,  the  sale  was  made;  the  sum  bid  for  each  distinct  parcel, 
separately  sold;  the  name  of  the  purchaser  of  each  distinct  parcel; 
and  the  name  of  the  person  or  persons,  court  officer  or  other  officer, 
to  whom;, the  proceeds  of  the  sale  were  paid,  and  the  sums  thereof 
must  be  made  by  the  person  who  officiated  as  auctioneer  upon  the 
sale.  An  affidavit  of  the  publication  of  the  notice  of  sale,  and  of 
the  notice  or  notices  of  postponement,  if  any,  may  be  made  by  the 

fmblisher  or  printer  of  the  newspaper  in  which  they  were  pub- 
ished,  or  by  nig  foreman  or  principal  clerk.  An  affidavit  of  the  af- 
fixing of  a  copy  of  the  notice,  at  or  near  the  entrance  of  the  proper 
courthouse,  may  be  made  by  the  person  who  so  affixed  it,  or  by  any 
person  who  saw  it  so  affixed,  at  least  eighty-four  days  before 
the  day  of  sale.  An  affidavit  of  the  affixing  of  a  copy  of  the 
notice  in  the  book,  kept  by  the  county  clerk,  may  be  made  by 
the  county  clerk,  or  by  any  person  who  saw  it  so  affixed,  at  least 
eighty-four  days  before  the  day  of  sale.  An  affidavit  of  the 
service  of  a  copy  of  the  notice  upon  the  mortgagor,  or  upon  any 
other  person,  upon  whom  the  notice  must  or  may  be  served,  may 
be  made  by  the  person  who  made  the  service.  Where  two  or 
more  distinct  parcels  are  sold  to  different  purchasers,  separate 
affidavits  may  be  made  with  respect  to  each  parcel,  or  one  set 
of  affidavits  may  be  made  for  all  the  parcels. 

Id.,  S  9,  and  am'd  L.   1844,  ch.  346;  U  1857.  ch.  308.  consolidated  and  am'd. 
Am'd  by  L.  1908,  ch.  294;  U  1912.  ch.  S4S  in  effect  Sept.   1,   1*12. 

f  2307.  [Am'd,  1882.]  When  one  affidavit  snfllces  printed 
notice  to  be  annexed. 

The  matters  required  to  be  contained  in  any  or  all  of  the  affi- 
davits, specified  in  the  last  section,  may  be  contained  in  one 
affidavit,  where  the  same  person  deposes  with  respect  to  them. 
A  printed  copy  of  the  notice  of  sale  must  be  annexed  to  each 
affidavit;  and  a  printed  copy  of  each  notice  or  postponement  must 
be  annexed  to  the  affidavit  of  publication,  and  to  the  affidavit  of 
sale.     But  one  copy  of  the  notice  suffices  for  two  or  more  affi- 
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davits  where  they  all  refer  to  it  and  are  annexed  to  each  other 
and  filed  and  recorded  together* 

2  B.  S.  646,  part  of  I  9.  am'd. 

|  2898.  [Am'd,  1904J  Affidavits  may  be  filed  and  recorded. 

The  affidavits  specified  in  the  last  two  sections,  may  be  filed 
In  the  office  for  recording  deeds  and  mortgages,  in  the  county 
where  the  sale  took  place.  They  must  be  recorded  at  length  by 
the  officer  with  whom  they  are  filed,  in  the  proper  book  for  re- 
cording deeds.  The  original  affidavits,  so  filed,  the  record  thereof, 
and  a  certified  copy  of  the  record,  are  presumptive  evidence  of 
the  matters  of  fact  therein  stated,  with  respect  to  any  property 
sold,  which  is  situated  in  that  county.  Where  the  property  sold 
is  situated  in  two  or  more  counties,  a  copy  of  the  affidavits,  certi- 
fied by  the  officer  with  whom  the  originals  are  filed,  may  be  filed 
and  recorded  in  each  other  county,  wherein  any  of  the  property 
is  situated.  Thereupon  the  copy  and  the  record  thereof  have 
the  like  effect,  with  respect  to  the  property  in  that  county,  as 
if  the  originals  were  duly  filed  and  recorded  therein. 

Id..  |  11.  am'd,  and  part  of  8  12;  I*  1004.  ch.  679.    In  effect  Sept.  1,  1904. 

|  2809.  Note  upon  record  of  mortffagre. 

A  clerk  or  a  register,  who  records  any  affidavits,  or  a  certified 
copy  thereof,  filed  with  him,  must  make  a  note,  upon  the  margin 
of  the  record  of  the  mortgage,  in  his  office,  referring  to  the  book 
and  page,  or  the  copy  thereof, 'where  the  affidavits  are  recorded, 

id.,  §  13. 

|  2400«  Deed  not  ncceisary.    When  affidavits  not  neeea 
sarr;  but  purchaser  may  require  them. 

The  purchaser  of  the  mortgaged  premises,  upon  a  sale  con 
ducted  as  prescribed  in  this  title,  obtains  title  thereto,  against 
all  persons  bound  by  the  sale,  without  the  execution  of  a  con- 
veyance. Except  where  he  is  the  person  authorized  to  execute 
the  power  of  sale,  such  a  purchaser  also  obtains  title,  in  like 
manner.,  upon  payment  of  the  purchase-money,  and  compliance 
with  the'  other  terms  of  sale,  if  any,  without  the  filing  and  record- 
ing of  the  affidavits,  as  prescribed  in  the  last  section  but  one. 
But  he  is  not  bound  to  pay  the  purchase-money,  until  the  affi- 
davits, specified  in  that  section,  with  respect  to  the  property 
purchased  by  him,  are  filed,  or  delivered  or  tendered  to  him  for 
filing. 

Id.,  9  14,  am'd;  L.1886,  ch.  266,  §  a    See  §  2396.  ante. 

|  2401.  Costa  allowed. 

The  following  costs,  in  addition  to  the  expenses  specified  in  the 
next  section,  are  allowed,  in  proceedings  taken  as  prescribed  in 
this  title: 

1.  For  drawing  a  notice  of  sale,  a  notice  of  the  postponement 
of  a  sale,  or  an  affidavit,  made  as  prescribed  in  this  title,  for 
each  folio,  twenty-five  cents;  for  making  each  necessary  copy 
thereof,  for  each  folio  thirteen  cents. 

2.  For  serving  each  copy  of  the  notice  of  sale,  required  or  ex- 
pressly permitted  to  be  served  by  this  title,  and  for  affixing  each 
copy  thereof,  required  to  be  affixed  upon  the  court-house,  as  pre* 
scribed  in  this  title,  one  dollar. 
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3.  For  superintending  the  sale,  and  attending  to  the  execution 
of  the  necessary  papers,  ten  dollars. 

2  R.  S.  652,  (  4,  aubd.  1  and  2  and  part  of  aubd.  3  (2  Edm.  672),  and  L 
1844,  ch.  346,   f  8   (4   Edm.    668). 

12402.  Expenses  allowed. 

The  sums  actually  paid  for  the  following  services,  not  exceed- 
ing the  fees  allowed  by  law  for  those  services,  are  allowed  in 
proceedings,  taken  as  prescribed  in  this  title: 

1.  For  publishing  the  notice  of  sale,  and  the  notice  or  notices 
of  postponement,  if  any,  for  a  period  not  exceeding  twenty-four 
weeks. 

2.  For  the  services  specified  in  section  2390  of  this  act. 

3.  For  recording  the  affidavits;  and  also,  where  the  property 
sold  is  situated  in  two  or  more  counties,  for  making  and  record- 
ing the  necessary  certified  copies  thereof. 

4.  For  necessary  postage  and  searches. 
Id.,  remainder  of  f  4. 

|2403.  Taxation  thereof. 

The  costs  and  expenses  must  be  taxed,  upon  notice,  fey  the 
clerk  of  the  county  where  the  sale  took  place,  upon  the  request 
and  at  the  expense  of  any  person,  interested  in  the  payment 
thereof.  Each  provision  of  this  act,  relating  to  the  taxation  of 
costs  in  the  supreme  court,  and  -the  review  thereof,  applies  to 
such  a  taxation. 

Id.,  (  3,  am'd. 

5  2404.  Surplus  money  to  be  paid  Into  supreme  court. 

An  attorney  or  other  person  who  receives  any  money,  arising 
upon  a  sale,  made  as  prescribed  in  this  title,  must,  within  ten 
days  after  he  receives  it,  pay  into  the  supreme  court  the  surplus, 
exceeding  the  sum  due  and  to  become  due  upon  the  mortgage 
and  the  costs  and  expenses  of  the  foreclosure,  in  like  manner  and 
with  like  effect,  as  if  the  proceedings  to  foreclose  the  mortgage 
were  taken  in  an  action,  brought  in  the  supreme  court,  and  tri- 
able in  the  county  where  the  sale  took  place. 

L.  1868.  cb.  804.  f|  1,  2  and  4  (7  Edm.  353);  L.  1870.  cb.  708,  |  1  (7  Edm. 
770).    See  55  743,  746,  ante.  |es  alM  Bute  64. 

S2405.  Claimant  of  surplus  money  to  file  petition. 

A  person,  who  had,  at  the  time  of  the  sale,  an  interest  in  or 
lien  upon  the  property  sold,  or  a  part  thereof,  may,  at  any  time 
before  an  order  is  made,  as  prescribed  in  the  next  section  but  one, 
file  in  the  office  of  the  clerk  of  the  county,  where  the  sale  took 
place,  a  petition  stating  the  nature  and  extent  of  his  claim,  and 
praying  for  an  order,  directing  the  payment  to  him  of  the  sur- 
plus money,  or  a  part  thereof. 

Id.,  part  of  |  3,  am'd. 

i  2400.  Application  for  surplus  money. 

A  person  filing  a  petition,  as  prescribed  in  the  last  section,  mayi 
after  the  expiration  of  twenty  days  from  the  day  of  sale,  apply 
to  the  supreme  court,  at  a  term  held  within  the  judicial  district, 
embracing  the  county  where  his  petition  is  filed,  for  an  order, 
pursuant  to  the  prayer  of  his  petition.  Notice  of  the  application 
must  be  served,  in  the  manner  prescribed  in  this  act  for  the 
service  of  a  paper  upon  an  attorney  in  an  action,  upon  each  per- 
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son,  who  has  filed  a  like  petition,  at  least  eight  days  before  the 
application;  and  also  upon  each  person,  upon  whom  a  notice  of 
sale  was  served,  as  shown  in  the  affidavit  of  sale,  or  upon  his 
executor  or  administrator.  But,  if  it  is  shown  to  the  court,  by 
affidavit,  that  service  upon  any  person,  required  to  be  served, 
cannot  be  so  made  with  due  diligence,  notice  may  be  given  to 
him  in  any  manner  which  the  court  directs. 
L.  1868,  cb.  804,  part  of  |  3,  am'd. 

12407.  Order  for  distribution. 

Upon  the  presentation  of  the  petition,  with  due  proof  of  notice 
for  application,  the  court  must  make  an  order  referring  it  to  a 
suitable  person  to  ascertain  and  report  the  amount  due  to  the 
petitioner,  and  to  each  other  person,  which  is  a  lien  upon  the 
surplus  money;  and  the  priorities  of  the  several  liens  thereupon. 
Upon  the  coming  in  and  confirmation  of  the  referee's  report,  the 
court  must  make  such  an  order,  for  the  distribution  of  the  sur- 
plus money,  as  justice  requires. 

Id.,  remainder  of  |  3,  am'd. 

f  3408.   [Am'd,  191S.]     Limitation  of  last  four  sections. 

The  last  four  sections  do  not  apply  to  surplus  money,  arising 
upon  the  sale  of  real  property,  of  which  a  decedent  died  seized 
where  letters  testamentary  or  letters  of  administration,  upon  the 
decedent's  estate,  were,  within  two  years  before  the  sale,  issued 
from  a  surrogate's  court  within  the  state,  having  jurisdiction  to 
issue  them. 

L.  1867.  ch.  658  (7  Edm.   142)  ;  L.  1870,  ch.  170   (7  Edm.  664)  ;  L.  1871, 
en.  834   (0  Edm.  210).     Am'd  by  U  1915,  ch.  626,  in  effect  May  14,  1915. 

I  2408a.    [Added,    1909.1       Delivery    of    certain     affidavits 
to 


Each  county  clerk  and  register  in  this  state,  in  whose  office, 
affidavits  in  foreclosure  of  mortgages  by  advertisement,  or  the 
certified  copies  thereof,  have  been  or  shall  be  filed  and  recorded 
pursuant  to  the  provisions  of  this  title  is  hereby  authorized  to 
deliver  the  same  to  the  purchaser  of  the  mortgaged  property  on 
the  foreclosure  sale,  and  such  purchaser  shall  be  entitled  to  such 
delivery. 

Added   by    L.    1909,    ch.    65.      Derivation  —  L.    1900,    ch.    223,    |    1.      See 
note  16  of  notes  of  Board  of  Statutory  Consolidation  at  end  of  code. 

I  2409.    [Am'd,   1882.]     Application   of   this    title   to   mort- 
sacea  of  the  State. 

This  title  does  not  affect  any  provision  of  law,   inconsistent 
therewith,  especially  relating  to  the  foreclosure  of  mortgages  to 
the  people  of  the  State,  or  to  the  commissioners  for  loaning  cer- 
tain moneys  of  the  United  States- 
Section  15  of  part  3,  ch.  8,  tit.  15,  R.  8.,  am'd. 
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TITLE  X.* 

Proceedings  to  change  the  name  of  an  individual  or 

corporation. 

Bee.  2410.  Petition  by  Individual. 

2411.  Petition  by  corporation. 

2412.  Contents  of  petition. 

2413.  Notice  of  presentation  of  petition. 

2414.  Order. 

2415.  When  change  to  take  effect. 

2416.  Substitution  of  new  name  ir.  pending  action  or  proceeding. 

2417.  Reports  by  clerks  to  state  officers. 

2418.  [Repealed.] 

|  2410.  [Am'd,  1895.]      Petition  by  Individual. 

A  petition  for  leave  to  assume  another  name  may  be  made  by 
a  resident  of  the  state  to  the  county  court  of  the  county  in 
which  he  resides,  or,  if  he  resides  in  the  city  of  New  York, 
either  to  the  supreme  court,  or  to  the  city  court  of  New  York. 
The  petition  of  an  infant  shall  be  made  by  his  general  puardian, 
or  by  the  guardian  of  his  person,  or  by  his  next  friend. 

L.    1805,   ch.   046. 

I  8411.  [Repealed  by  L.  1909,  ch.  28.  See  Consolidated  Laws 
tit.  General  Corporation  Law,  §  00.] 

|  2412.   TAm'd,  10OJ>.]      Contents  of  petition. 

The  petition  must  be  in  writing,  signed  by  the  petitioner  and 
verified  in  like  manner  as  a  pleading  in  a  court  of  record,  and 
must  specify  the  grounds  of  the  application,  the  name,  age  and 
residence  of  the  individual  whose  name  is  proposed  to  be 
changed,  and  the  name  which  he  proposes  to  assume. 

Amended  by  L.  1900,  oh.  65.  Also  partly  repealed  by  L.  1009,  cb.  25. 
See  Consolidated  Laws,  tit.  General  Corporation  Law,  i  61.  See  note  68  of 
notes  of  Board  of  Statutory  Consolidation  at  end  of  code. 

f    2413.    FAm'd,    1804,    1901,    1904,    1900,    1900.]      Notice    of 
presentation  of  petition. 

It  the  petition  be  to  change  the  name  of  an  infant,  and  Is  I 
made  by  the  infant's  next  friend,  notice  of  the  time  and  place 
when  and  where  the  petition  will  be  presented  must  be  served 
upon  the  father,  or  if  ha  is  dead  or  cawnot  be  found,  upon  the 
mother,  or  if  both  are  dead  or  cannot  be  found,  upon  the  gen- 
eral guardian  or  guardian  of  the  person  of  the  infant,  in  litae 

*  Whole  title  amended  1893. 
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manner  as  a  notice  of  a  motion  upon  an  attorney  in  an  action, 
unless  it  appears  to  the  satisfaction  of  the  court  that  the  infant 
has  no  father  or  mother,  or  that  both  reside  without  the  state 
or  cannot  be  found,  and  that  he  has  no  guardian  residing 
within  this  state,  in  which  case  the  court  may  dispense  with 
notice  or  require  notice  to  be  given  to  such  persons,  and  in  such 
manner  as  the  court  thinks  proper. 

L.  1804.  oh.  264;  L.  1901,  oh.  374;  L.  1004,  ch.  110;  L.  1906,  eh.  89. 
Amended  by  L.  1009,  ch.  65.  Also  partly  repealed  by  L.  1909,  ch.  28. 
See  Consolidated  Laws.  tit.  General  Corporation  Law,  f  62.  See  note  68  of 
notes  of  Board  of  Statutory  Consolidation  at  end  of  code. 


I  2414.    LAm'd,  1895,  lttOl,  190f>.]     Order. 

If  the  court  to  which  the  petition  is  presented  is  satisfied 
thereby,  or  by  the  affidavit  and  certificate  presented  therewith, 
that  the  petition  is  true,  and  that  there  is  no  reasonable  ob- 
jection to  the  change  of  name  proposed,  and  if  the  petition  be  to 
change  the  name  of  an  infant,  that  the  interests  of  the  infant 
will  be  substantially  promoted  by  the  change,  the  court  shall 
make  an  order  authorizing  the  petitioner  to  assume  the  name 
proposed  on  a  day  specified  therein,  not  less  thai  thirty  days 
after  the  entry  of  the  order.  The  order  shall  be  directed  to  be 
entered  and  the  papers  on  which  it  was  granted  to  be  filed 
within  ten  days  thereafter  in  the  clerk's  office  of  the  county  in 
which  the  petitioner  resides  if  he  be  an  individual,  or  in  the 
office  of  the  clerk  of  the  city  court  of  New  York  if  the  order  be 
made  by  that  court.  Such  order  shall  also  direct  the  publica- 
tion, within  ten  days  after  the  entry  thereof  of  a  copy  thereof 
in  a  designated  newspaper,  in  the  county  in  which  the  order  is 
directed  to  be  entered,  at  least  once. 

L.  1895.  ch.  046;  L.  1001,  ch.  374.  Amended  by  L.  1900,  ch.  65.  Also 
partly  repealed  by  L.  1009,  chs.  16  and  28.  See  Consolidated  Laws,  tits. 
County  Law,  {  161,  General  Corporation  Law,  f  63.  det.  iote  68  of  notes 
of  Board  of  Statutory  Consolidation  at  end  of  code. 


I  2415.    (Am'd,  1804,   1900.]     When  change  to  take  effect. 

If  the  order  shall  be  fully  complied  with,  and  within  forty 
days  after  the  making  of  the  order,  an  affidavit  of  the  publica- 
tion thereof  shall  be  filed  and  recorded  in  the  office  in  which  the 
order  is  entered,  and  in  each  office  in  which  certified  copies 
thereof  are  required  to  be  filed,  if  any,  the  petitioner  shall,  on 
and  after  the  day  specified  for  that  purpose  in  the  order,  be 
kaown  by  the  name  which  is  thereby  authorized  to  be  assumed, 
and  by  no  other  name. 

•  U  1894,  ch.  264.  Amended  by  L.  1000,  ch.  65.  Also  repealed  by  L. 
1909,  ch.  28.  See  Consolidated  Lawn.  tit.  General  Corporation  Law,  {  64. 
Set  note  68  of  notes  of  Board  of  Statutory  Consolidation  at  end  of  cod*. 
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I  2416.  [Repealed  by  L.  1909.  oh.  28.  See  Consolidated  Laws, 
tit.  General  Corporation  Law,  §  65.] 

I  2417.  [Repealed  by  L.  1909,  chs.  23,  35  and  417.  See  Con- 
solidated Laws,  tits.  Executive  Law,  §  34,  Judiciary  Law,  §  2M, 
County  Law,  §  161.] 

I  2418.  [Apparently  dropped;  covered  by  section  2417;  ftlw 
repealed,  L.  1895,  ch.  946.] 
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TITLE  3X 
Proceedings  for  the  voluntary  dissolution  of  a  corporation. 

Sec.  2419.  When  a  majority  of  directors,  etc.,  may  petition  for  dissolution. 

2420.  Id.;  when  they  are  equally  divided. 

2421.  Contents  of  petition. 

2422.  Affidavit  to  be  annexed. 

2423.  Presentation  of  petition,  etc.     Order. 

2424.  Order  to  be  published. 

2425.  Id.;  to  be  served  on  creditors  and  stockholders. 
2420.  Hearing. 

2427.  Id.;  original  papers  may  be  used. 

2428.  Appllcstion  for  final  order. 

2429.  Final  order. 

2430.  Certain  sales,  etc.,  void. 

2481.  Certain  corporations  excepted  from  this  title. 
2431a.  Commissions  of  receiver. 
2431b.  Final   accounting. 

SI  24l9-243ib.  [Repealed  by  L.  1009,  eh.  28.  See  ConsoK 
dated  Laws.  tit.  General  Corporation  Law,  §§  170-182,  184-106, 
«68  and  277.] 
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TITLE  XXL 
Proceedings  supplementary  to  an  execution  against  property, 

Article  1.  Proceedings   to    compel   an   examination  of   the   Judgment  debtor, 
and  of  his  debtor  or  bailee. 
2.  The  recelrer.  - 

article:  first. 

Proceedings  to  compel  an  examination  of  the  judgment  debtor,  and  <rf 

hie  debtor  or  bailee. 

Sec  2483.  The  different  remedies  under  thtg  title. 

2488.  Nature  of  the  remedies.    Review  of  orders. 
3484.  What  judge  may  entertain  the  proceedings. 

3486.  Order  to  examine  debtor  after  return  of  execution. 

3438.  Id.;  before  return  of  execution. 

3487.  Warrant  of  arrest  Instead  of  order. 

3488.  Id.;  after  the  order  has  been  made. 

3439.  Warrant ;  how  vacated,  etc. 

3440.  Undertaking  may  be  required,  etc. 

3441.  Order  to  examine  person  baring  property,  etc.,  of  Judgment  debtor. 

3442.  Either  order  may  require  attendance  before  a  referee. 

3443.  Reference  may  be  ordered  at  any  time. 

3444.  Proceedings  upon  examination ;  adjournment. 

3445.  Referee  to  be  sworn. 

3446.  Order  permitting  person  Indebted  to  pay  debt  to  sheriff. 

3447.  Order  requiring  delivery  of  money  or  property  to  sheriff  or  recelrer. 

3448.  Duty  of  the  sheriff.  ^~wmw, 

3449.  How  money  or  property  applied  to  pay  the  Judgment. 
3480.  Balance  to  be  paid  or  delivered  to  judgment  debtor,  etc. 
3451.  Judge  may  enjoin  transfer,  eta,  of  property. 

3483.  Mode  of  service  of  certain  orders. 

2453.  Service  of  a  warrant. 

3454.  How  proceedings  discontinued  or  dismissed. 

2455.  Costs  to  Judgment  creditor. 

2456.  Id.;  to  judgment  debtor,  etc. 

3457.  Disobedience  to  order ;  how  punished. 

9458.  Upon  what  Judgment,  and  to  what  county,  the  execution  must  have 
issued. 

3458.  In  what  county  judgment  debtor,  his  bailee,  etc.,  must  attend. 

3460.  Mo  person  excused  from  answering  on  the  ground  of  fraud. 

3461.  Proceedings  where  judgment  Is  against  joint  debtors. 

2402.  Proceedings  commenced  before  one  Judge  may  be  continued  before 

another. 
2463.  What  property  cannot  be  reached. 

S  S48S.  Om'd,.  1896.]    The  different  remedied  under  tills  title. 

This  title  provides  for  three  distinct  remedies,  as  follows: 

1.  An  order  made  or  a  warrant  issued  against  a  judgment  debtor, 
gfter  return  of  an  execution. 

2.  An  order  made,  or  a  warrant  issued  against  a  judgment  debtor, 
alter  the  issuing  and  before  the  return  of  an  execution. 

8.  An  order,  made  after  the  issuing,  and  either  before  or  after  the 
-return,  of  an  execution,  against  the  person  who  has  property  of  the 
judgment  debtor,  or  is  indebted  to  him. 

The  proceedings  under  subdivision  third  of  this  section,  may  be 
pursued  either  alone  or  simultaneously  with  the  proceedings 
under  subdivision  first  or  subdivision  second.  The  party  to  whom 
costs  are  awarded  in  a  special  proceeding  shall  be  entitled  to 
the  same  remedies  under  this  title,  under  the  same  circumstances, 
is  near  as  may  be,  as  a  judgment  creditor.    And  for  the  purpose* 
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vi  this  title,  the  party  to  whom  each  costs  are  awarded  shall  be 
deemed  a  judgment  creditor,  and  the  party  against  whom  they 
are  awarded  shall  be  deemed  a  judgment  debtor. 

L.  1896,  ch.  176.      In  effect  'September  1.  1896.   See  Tax  L.,  fi  208. 

I  &4S3.  Nature  of  the  remedies.     Review  of  orders. 

Each  of  those  remedies  is  a  special  proceeding.  But  an  order, 
made  in  the  course  thereof,  can  be  reviewed  only  as  follows: 

1.  An  order,  made  by  a  judge,  out  of  court,  may  be  vacated  or 
modified  by  the  judge  who  made  it,  as  if  it  was  made  in  an  action; 
or  it,  or  the  order  of  the  judge  vacating  or  modifying  it,  may  be 
vacated  or  modified,  upon  motion,  by  the  court  out  of  which  the 
execution  was  issued. 

2.  Where  the  execution  was  issued  out  of  a  county  court,  an 
Appeal  from  an  order,  made  in  the  course  of  the  proceedings, 
may  be  taken  In  like  manner,  as  if  the  order  was  made  in  an 
action  brought  in  the  same  court. 

I  2484.  TAm'd,  1895,  1897,  1011.]  What  Judge  may  en- 
tertain   the    proceeding*. 

Either  special  proceedings  may  be  instituted  before  a  judge  of 
the  court,  out  of  which,  or  the  county  judge,  the  special  county 
judge,  or  the  special  surrogate,  of  the  county  to  which  the  exe- 
cution was  issued,  or  where  it  was  issued  to  the  city  and  county 
of  New  York,  from  a  court  other  than  the  city  court  of  that  city, 
before  a  justice  of  the  supreme  court  for  that  city  and  county. 
Where  the  execution  was  issued  out  of  a  court  other  than  the 
supreme  court,  and  it  is  shown  by  affidavit  that  each  of  the 
judges  before  whom  the  special  proceedings  might  be  instituted, 
fls  prescribed  by  this  section,  is  absent  from  the  county,  or  for 
any  reason,  unable  or  disqualified  to  act,  the  special  proceedings 
may  be  instituted  before  a  justice  of  the  supreme  court.  In  that 
case,  if  he  does  not  reside  within  the  judicial  district  embracing 
the  county  to  which  the  execution  was  issued,  the  order  made 
or  warrants  issued  by  him  must  be  returnable  to  a  justice  of  the 
supreme  court,  residing  in  that  district,  .or  the  county  judge,  or 
thft  special  judge,  or  special  surrogate,  or  that  of  an  adjoining 
county,  as  directed  in  the  order  or  warrant.  Where  the  judg- 
ment upon  which  the  execution  was  issued  was  recovered  in  a 
municipal  court  of  the  city  of  New  York,  either  special  proceed- 
ing shall  be  instituted  before  a  justice  of  the  city  court  of  tfte 
city  of  New  York. 

Co.  Ptoc..  I  292,  am'd;  L.  1895,  ch.  946;  L.  1897,  cb.  476;  L.  1911,  cbfl. 
558,  831.  in  effect  Sept.   1.  1911. 

|  S4SK.  [Am'd,  1896.]  Order  to  examine  debtor  after  re* 
farm  of  execution. 

At  any  time  within  ten  years  after  the  return,  wholly  or  partly 
unsatisfied,  of  an  execution  against  property,  issued  upon  a  judg- 
ment, as  prescribed  in  section  2458  of  this  act,  or,  in  case  of  an 
order,  issued  in  the  same  manner  so  far  as  the  provisions  of 
said  section  can  be  applied  in  substance,  the  creditor  under  such 
judgment  or  order,  upon  proof  of  the  facts,  by  affidavit  or  other 
competent  written  evidence,  is  entitled  to  an  order,  requiring 
the  debtor  under  the  judgment  or  order,  to  attend  and  be  exam- 
ined concerning  his  property,  at  a  time  and  place  specified  5n  the 
order. 

Id..  |  2*2;  Ii.  1996,  eh.  t76.    In  effect  September  1,  1896.      8oe  $  4468,  peat. 

|  24M.  Id. |  before  return  of  execution. 

At  any  time  after  the  issuing  of  an  execution  against  property, 
at  prescribed  in  section  2458  of  this  act,  and  before  the  return 
thereof.  th»  Judgment  creditor,  upon  proof,  by  affidavit,  or  other 
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competent  written  evidence,  that  the  judgment  debtor  has  prop- 
erty, which  he  unjustly  refuses  to  apply  towards  the  satisfaction 
of  the  judgment,  is  entitled  to  an  orcjer,  requiring  the  judgment 
debtor  to  attend  and  be  examined  concerning  his  property,  at  a 
time  and  place  specified  in  the  order. 

Co.   Proc.,   |  202,    subd.   2. 

|  2487.  Warrant  of  arrest  Instead  of  order. 

Upon  proof  entitling  a  judgment  creditor  to  an  order,  under 
either  of  the  last  two  sections;  and  also  proof,  by  affidavit,  to 
the  satisfaction  of  the  judge,  that  there  is  danger  that  the  judg- 
ment debtor  will  leave  the  State,  or  conceal  himself,  and  that 
there  is  reason  to  believe  that  he  has  property,  which  he  on- 
juBtly  refuses   to  apply  to  the  payment  of  the  judgment;  the 

udge  may,  instead  of  making  an  order,  issue  a  warrant  under 
uis  hand,  reciting  the  facts  and  requiring  the  sheriff  of  any  county, 
where  the  judgment  debtor  may  be  found,  to  arrest  him,  and 
bring  him  before  the  same  judge,  or  before  another  judge,  if 
the  caBe  is  one  where  the  warrant  must  be  returnable  to  an- 
other judge. 

Id.,  |  282,  subd.  4,  am'd. 

|  2488.  Id.}  after  the  order  has  been  made. 

Where  the  facts,  specified  in  the  last  section,  are  made  to  ap- 
pear, as  therein  stated,  at  any  time  after  the  making  of  an  order, 
requiring  the  judgment  debtor  to  attend  and  be  examined,  and 
before  the  close  of  his  examination,  the  judge  may  issue  a  war 
rant,  as  therein  prescribed;  and,  if  necessary,  may  direct  the 
adjournment,  or,  if  the  return  day  of  the  order  has  elapsed,  the 
continuance  of  the  proceedings  under  the  order,  until  after  the 
return  of  the  warrant,  and  his  decision  thereupon. 

|  2488.  Warrant;  how  -vacated,  etc. 

A  warrant,  issued  as.  prescribed  in  the  last  two  sections,  may 
be  vacated  or  modified,  as  prescribed  in  section  2433  of  this  act, 
with  respect  to  an  order. 

|  2440.  Undertaking-  may  he  reanlred*  etc. 

Where  a  judgment  debtor  has  been  arrested  and  brought  be- 
fore a  judge,  by  virtue  of  a  ^arrant,  issued  as  prescribed  in  this 
article;  and  it  appears  to  the  satisf  action  of  the  judge,  from  hip 
examination,  or  other  proof,  that  there  is  danger  that  he  will 
leave  the  State,  or  conceal  himself,  and   that  he  has  property, 
which  he  has  unjustly  refused  to  apply  to  the  satisfaction  of  the 
judgment;  the  judge  may  make  an  order,  requiring  him  to  give 
an  undertaking,  with  one  or  more  sureties,  in  a  sum  fixed  and 
within  a  time  specified  in  the  order,  to  the  effect,  that  he  will, 
from  time  to  time,  as  the  judge  directs,  attend  before  the  judge, 
or  before  a  referee,  appointed  or  to  be  appointed  in  the  proceed- 
ings; and  that  he  will  not,  until  discharged  from  arrest  by  virtue 
of  the  warrant,  dispose  of  any  of  his  property,  which  is  not  ex- 
empted from  seizure  by  section  2463  of  this  act.    If  he  fails  to 
comply  with  the  order,  the  judge  must  forthwith,  by  warrant, 
commit  him   to  prison,  there  to   remain   until  the   close  of  the 
examination,  or  the  giving  of  the  required  undertaking;  except 
that  the  judge  may  direct  the  sheriff  to  produce  him,  from  timf 
to  time,  as  required  in  the  course  of  the  proceedings. 

O0.  Proc.,  part  of  9  292,  subd.  4,  am'd. 
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I  2441.  Order  to  examine  person  having:  property,  ete.t 
•f  )ada*n*ent   debtor. 

Upon  proof,  by  affidavit,  or  other  competent  written  evidence, 
to  the  satisfaction  of  the  judge,  that  an  execution  against  prop- 
erty has  been  issued,  as  prescribed  in  section  2458  of  this  act, 
and  either  that  it  has  been  returned  wholly  or  partly  unsatis- 
fied, or  that  it  has  not  been  returned;  and  also  that  any  per- 
son or  corporation  has  personal  property  of  the  judgment  debtor, 
exceeding  ten  dollars  in  value,  or  is  indebted  to  him  in  a  sum 
exceeding  ten  dollars;  the  judgment  creditor  is  entitled  to  an  order, 
requiring  that  person  or  corporation  to  attend  and  be  examined 
concerning  the  debt,  or  other  property,  at  a  time  am!  place  speci- 
fied in  the  order,  The  judge  may,  in  his  discretion,  require  no- 
tice of  the  subsequent  proceedings  to  be  given  to  the  Judgment 
debtor,  in  such  a  manner  as  he  deems  just.  But  a  receiver  shall 
not  be  appointed  without  such  a  notice,  except  as  otherwise  pre- 
scribed in  article  second  of  this  title. 
Co.  Proc.,  |  294.    See  8  2458,  poet. 

|  2442.  Either  order  may  require  attendance  before  a 
referee. 

An  order,  requiring  a  person  to  attend  and  be  examined,  made 
pursuant  to  any  provision  of  this  article,  must  require  him  so 
to  attend  and  be  examined,  either  before  the  judge  to  whom  th«- 
order  is  returnable,  or  before  a  referee  designated  therein. 
Where  the  examination  is  taken  before  a  referee,  he  must  cer- 
tify, to  the  judge  to  whom  the  order  is  returnable,  all  the  evi- 
dence and  the  other  proceedings  taken  before  him. 

W..  f  296. 

S  2443.  Reference  may  be  ordered  at  any  time. 

At  any  stage  of  tho  proceedings,  the  judge  to  whom  the  order 
is  returnable  may,  in  his  discretion,  make  an  order,  directing 
that  any  other  examination,  or  testimony,  be  taken  by,  or  that  a 
question  arising  I  o  referred  to,  a  referee,  designated  in  the  order. 
Where  a  question  is  so  referred,  the  referee  may  be  directed  to 
report  either  the  evidence  or  the  facts. 

Id.,  |  800. 

I  2444.  Proceedings  upon  examination  %  adjournment. 

Upon  an  examination  under  this  article,  each  answer  of  a 
party  or  witness  examined  must  be  under  oath.  A  corporation 
must  attend  by,  and  answer  under  the  oath  of,  an  officer  thereof; 
and  the  judge  may,  in  his  discretion,  specify  the  officer.  Either 
party  may  be  examined  as  a  witness,  in  his  own  behalf,  and 
may  produce  and  examine  other  witnesses,  as  upon  the  trinl  of 
an  action.  The  judge  or  referee  may  adjourn  any  proceedings, 
under  this  article,  from  time  to  time,  as  he  thinks  proper. 

Substituted  for  Co.  Proc.,  SI  292  and  296,  or  such  parts  thereof  as  relate  to 
examinations. 

|  24415.  Referee  to  be  « worn. 

Unless  the  particj  expressly  waive  the  referee's  oath,  a  ref- 
eree, appointed  as  prescribed  in  this  article,  must,  before  enter- 
ing upon  an  examination,  or  taking  testimony,  subscribe  and  take 
an  oath,  that  he  will  faithfully  and  fairly  discharge  his  duty 
open  the  reference,  and  make  a  just  and  true  report,  according 
31  ~    cob 


g§  2446-48  SUPPLEMENTARY  PROC.        c.  17, 1. 12,  a.  1 

to  the  best  of  his  understanding.  The  oath  may  be  administered 
by  an  officer  designated  in  section  842  of  this  act,  and  must  be 
returned  to  the  judge,  with  the  report  or  testimony. 

See  |  1016,  ante. 

|  2446.  Order  permitting?  person  Indebted  to  pay  debt  to 
sheriff. 

At  any  time  after  the  commencement  of  a  special  proceeding, 
authorized  by  this  article,  and  before  the  appointment  of  a  re- 
ceiver therein,  or  the  extension  of  a  receivership  thereto,  the 
judge,  by  whom  the  order  or  warrant  was  granted,  or  to  whom 
it  is  returnable,  may,  in  his  discretion,  upon  proof,  by  affidavit, 
to  his  satisfaction,  that  a  person  or  corporation  is  indebted  to  the 
judgment  debtor,  and  upon  such  a  notice,  given  to  such  persons, 
as  he  deems  just,  or  without  notice,  make  an  order,  permitting 
the  person  or  corporation,  to  pay  to  a  sheriff,  designated  in  the 
order,  a  sum,  on  account  of  the  alleged  indebtedness,  not  exceed- 
ing the  sum  which  will  satisfy  the  execution.  A  payment  thus 
made  is,  to  the  extent  thereof,  a  discharge  of  the  indebtedness, 
except  as  against  a  transferee  from  the  judgment  debtor,  in 
good  faith  and  for  a  valuable  consideration,  of  whose  rights  the 
person  or  corporation  had  actual  or  constructive  notice,  when  the 
payment  was  made. 

Go.  Proc,  9  283,  am'd. 

|  244T.  Order  requiring  delivery  of  money  or  property  to 
sheriff  or  receiver. 

Where  it  appears,  from  the  examination  or  testimony  taken  in 
a  special  proceeding  authorized  by  this  article,  that  the  judgment 
debtor  has,  in  his  possession  or  under  his  control,  money  or  other 
personal  property,  belonging  to  him;  or  that  one  or  more  articles 
of  personal  property,  capable  of  delivery,  his  right  to  the  posses- 
sion whereof  is  not  substantially  disputed,  are  in  the  possession 
or  under  the  control  of  another  person;  the  judge,  by  whom  the 
order  or  warrant  was  granted,  or  to  whom  it  is  returnable,  may, 
in  his  discretion,  and  upon  such  a  notice,  given  to  such  persons, 
as  he  deems  just,  or  without  notice,  make  an  order,  directing 
the  judgment  debtor,  or  other  person,  immediately  to  pay  the 
money,  or  deliver  the  articles  of  personal  property,  to  a  sheriff, 
designated  in  the  order,  unless  a  receiver  has  been  appointed,  or 
a  receivership  has  been  extended  to  the  special  proceeding,  and 
in  that  case  to  the  receiver. 

Substituted  for  Oo,  Proc,  |  297. 

|  2448.  Dnty  of  the  sheriff. 

If  the  sheriff,  to  whom  money  is  paid,  or  other  property  to  de- 
livered, pursuant  to  an  order  made  as  prescribed  in  either  of  the 
last  two  sections,  does  not  then  hold,  an  execution  upon  the 
judgment  against  the  property  of  the  judgment  debtor,  he  has 
the  same  rights  and  powers,  and  is  subject  to  the  same  duties 
and  liabilities,  with  respect  to  the  money  or  property,  :is  if  the 
money  had  been  collected,  or  the  property  haa  been  levied  upon 
by  him,  by  virtue  of  such  nn  execution;  except  as  otherwise  pre- 
scribed in  the  next  section. 

Co.  Proc..  fi  297.  g^ 
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S440.  [Am'd,  1802.]    How  money  or  property  applied  to 
pay  the  Judgment. 

After  a  receiver  has  oeen  appointed,  or  a  receivership  has  been 
extended  to  the  special  proceeding,  the  judge  must,  by  ordor, 
direct  the  sheriff  to  pay  the  money  or  the  proceeds  of  the  prop- 
erty, deducting  his  fees,  to  the  receiver;  or,  if  the  case  so  re- 
quires, to  deliver  to  the  receiver  the  property  in  his  hands.  But 
if  it  appears,  to  the  satisfaction  of  the  judge,  that  an  order,  ap- 
pointing a  receiver  or  extending  a  receivership,  is  not  necessary,  ne 
may  by  an  order  reciting  that  fact,  direct  the  sheriff  to  apply  the 
money  so  paid,  or  the  proceeds  of  the  property  so  delivered,  upon 
an  execution  in  favor  of  the  judgment  creditor,  issued  either  be- 
fore or  after  the  payment  or  delivery  to  the  sheriff;  and  a  re- 
ceiver, appointed  pursuant  to  the  provisions  of  this  article,  may, 
on  leave  of  a  judge  having  power  to  appoint  such  receiver,  lease 
the  real  property  that  shall  come  into  his  possession  for  such  time 
as  shall  be  necessary  to  realize  moneys  sufficient  to  satisfy  the 
judgment,  with  interest  thereon  and  costs  of  the  special  pro- 
ceeding. 

Go.  Proc,   |S  2tf  and  208;  L.   1892,   cb.  292. 

|  24SO.  Balance  to  be  paid  or  delivered  to  Judgment  deb* 
tor,  ete. 

Where  money  is  paid,  or  property  is  delivered,  as  prescribed  in 
the  last  four  sections,  and  afterwards  the  special  proceeding  is 
discontinued  or  dismissed;  or  the  judgment  is  satisfied,  without 
resorting  to  that  money  or  property;  or  a  balance  of  the  money, 
or  of  the  proceeds  of  the  property,  or  a  part  of  the  property, 
remains  in  the  sheriff's  or  the  receiver's  hands,  after  satisfying 
the  judgment,  and  the  costs  and  expenses  of  the  special  pro- 
ceeding; the  judge  must  make  an  order,  directing  the  sheriff  or 
receiver  to  pay  the  money,  or  deliver  the  property,  so  remaining 
in  his  hands,  to  the  judgment  debtor,  or  to  such  other  person  as 
appears  to  be  entitled  thereto,  upon  payment  of  his  fees  and  all 
other  sums  legally  chargeable  against  the  same. 

|  2451.  Judge  may   enjoin  transfer,  etc.,  of  property. 

The  judge  by  whom  the  order  or  warrant  waB  granted,  or  to 
whom  it  is  returnable,  may  make  an  injunction  order,  restrain- 
ing any  person  or  corporation,  whether  a  party  or  not  a  party  to 
the  special  proceeding,  from  making  or  suffering  any  transfer  or 
other  disposition  of,  or  interference  with,  the  property  of  the 
judgment  debtor,  or  the  property  or  debt,  concerning  which  any 
person  is  required  to  attend  and  be  examined  until  further  di- 
rection in  the  premises.  Such  an  injunction  order  may  be  made 
simultaneously  with  the  order  or  warrant,  by  which  the  special 
proceeding  is  instituted,  and  upon  the  same  papers;  or  after- 
wards, upon  an  affidavit,  showing  sufficient  grounds  therefor. 
The  judge  or  the  court  may,  as  a  condition  of  granting  an  appli- 
cation to  vacate  or  modify  the  injunction  order,  require  the 
applicant  to  give  security,  in  such  a  sum  and  in  such  a  manner 
as  justice  requires. 

Go.  Proc.,  f|  298  and  299.  am'd. 


|  2452.  Mode  of  service  of  certain  orders. 

An  injunction  order,  or  an  order  requiring  a  person  to  attend 
and  be  examined,  made  as  prescribed  in  this  article,  must  be 
served  as  follows: 
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1.  The  original  order,  under  the  hand  of  the  judge  making  it, 
must  be  exhibited  to  the  person  to  be  served. 

2.  A  copy  thereof,  and  of  the  affidavit  upon  which  it  was  made, 
must  be  delivered  to  him. 

Service  upon  a  corporation  is  sufficient  if  made  upon  an  officer, 
to  whom  a  copy  of  a  summons  must  be  delivered,  where  a  sum- 
mons is  personally  served  upon  the  corporation;  unless  the  officer 
is  specially  designated  by  the  judge,  as  prescribed  in  section  2444 
uf  this  act. 

Based  on  2  B.  8.  401,  fi  44  (2  Edm.  417). 

§  2453.  Service  of  a.  warrant. 

The  sheriff,  when  he  arrests  a  judgment  debtor  by  virtue  of  a 
warrant,  issued  as  prescribed  in  this  article,  must  deliver  to  him 
m  copy  of  the  warrant,  and  of  the  affidavit  upon  which  it  was 
granted. 

|  &4B4.  How  proceeding's  discontinued  or  dismissed. 

A  special  proceeding,  instituted  as  prescribed  in  this  article, 
may  be  discontinued  at  any  time,  upon  such  terms  as  justice 
requires,  by  an  order  of  the  judge,  made  upon  the  application 
of  the  judgment  creditor.  Where  the  judgment  creditor  unrea- 
sonably neglects  or  delays  to  proceed,  or  where  it  appears  that  his 
judgment  has  been  satisfied,  his  proceedings  may  be  dismissed, 
upon  like  terms,  by  a  like  order,  made  upon  the  application  of 
the  judgment  debtor,  or  of  the  plaintiff  in  a  judgment  creditor's 
action  against  the  debtor,  or  of  a  judgment  creditor  who  has 
instituted  either  of  the  special  proceedings  authorized  by  this 
article.  Where  an  order  appointing  a  receiver,  or  extending  a 
receivership,  has  been  made,  in  the  course  of  the  special  pro- 
ceeding, notice  of  the  application  for  an  order  specified  in  this 
section,  must  be  given,  in  such  a  manner  as  the  judge  deems 
proper,  to  all  persons  interested  in  the  receivership,  as  far  as 
they  can  conveniently  be  ascertained. 

9  2456.  Costs  to  judgment  creditor. 

The  judge  may  make  an  order  allowing  to  the  judgment  creditor 
a  fixed  sum,  as  costs,  consisting  of  his  witnesses'  fees  and  other 
disbursements,  and  of  a  sum,  in  addition  thereto,  not  exceeding; 
thirty  dollars;  and  directing  the  payment  thereof  out  of  any 
money  which  has  come,  or  may  come,  to  the  hands  of  the 
receiver,  or  of  the  sheriff;  or,  within  a  time  specified  in  the 
order,  by  the  judgment  debtor,  or  other  person  against  whom 
the  special  proceeding  is  instituted. 

Go.  Proc,  §  301,  In  part,  am'd. 

|  24S6.  Id. |  to  Judgment  debtor,  etc. 

Where  the  judgment  debtor,  or  other  person  against  whom  the 
special  proceeding  is  instituted,  has  been  examined  and  property, 
applicable  to  the  payment  of  the  judgment,  has  not  been  discov- 
ered in  the  course  of  th^  special  proceeding,  the  judge  may 
make  an  order,  allowing  him  a  like  sum  as  costs;  and  directing 
the  payment  thereof,  within  a  time  specified  in  the  order,  by 
the  judgment  creditor:  or,  except  where  it  is  allowed  to  th<* 
judgment  debtor,  out  of  any  money  which  has  come,  or  duy 
come,  to  the  hands  of  the  receiver  or  of  the  sheriff. 

Id..  S  301,  in  part,   am'd. 


c.  17,  t.  12,  a.  1     SUPPLEMENTARY  PROC.  §§  2457-60 

|  2457.  [Am'd,  1011).  Disobedience  to  order*  how  pan- 
ished. 

A  person  who  refuses,  or  without  sufficient  excuse  neglects, 
to  obey  an  order  of  a  judge  or  referee,  made  pursuant  to  the 
last  two  sections,  or  to  any  other  provision  of  this  article,  and 
duly  served  upon  him,  or  an  oral  direction,  given  directly  to 
him  by  a  judge  or  referee,  in  the  course  of  the  special  proceed- 
ings; or  to  attend  before  a  judge  or  referee,  according  to  the  com- 
mand of  a  subpoena,  duly  served  upon  him,  may  be  punished  by 
the  judge  of  or  by  the  court  out  of  which  the  execution  was 
issued,  by  the  county  judge,  the  special  county  judge,  or  the 
special  surrogate  of  the  county  to  which  the  execution  was  issued, 
or  by  the  city  court  of  the  city  of  New  York  or  a  justice  thereof, 
if  the  proceedings  were  instituted  before  such  court  or  any  justice 
thereof,  as  for  a  contempt. 

Co.  Proc.,  |  302.  See  I  2288.  Ani'd  by  L.  1911,  ch.  558,  In  effect  Sept 
1,    lttll. 

|  2468.  [Am'd,  1881,  1807.1  Upon  what  judgment  and  to 
wbat  county  the  execution  must  have  issued. 

In  order  to  entitle  a  judgment-creditor,  to  maintain  either  of  the 
special  proceedings  authorized  by  this  article,  the  judgment  must 
have  been  rendered  upon  the  judgment  debtor's  appearance  or  per- 
sonal service  of  the  summons  upon  him,  for  a  sum  not  less  than 
twenty-five  dollars  or  substituted  service  of  the  summons  upon 
him  in  accordance  with  section  four  hundred  and  thirty-six  of  the 
code  of  civil  procedure;  and  the  execution  must  have  been  issued 
out  of  a  court  of  record;  and  either:         ' 

1.  To  the  sheriff  of  the  county  where  the  judgment  debtor  has, 
at  the  time  of  the  common  cement  of  the  special  proceedings,  a 
place  for  the  regular  transaction  of  business  in  person;  or, 

2.  If  the  judgment  debtor  is  then  a  resident  of  the  state,  to  the 
sheriff  of  the  county  where  he  resides;  or, 

3.  If  he  is  not  then  a  resident  of  the  state,  to  the  sheriff  of  the 
county  where  the  judgment-roll  is  filed  unless  the  execution  was 
issued  out  of  a  court  other  than  that  in  which  the  judgment  was 
rendered,  and,  in  that  case,  to  the  sheriff  of  the  county  where  the 
transcript  of  the  judgment  is  filed. 

Id.,    part  of  |  292,   am'd;   L.   1897,   cb.   189.     In  effect  Sept.   1,   1897. 

f   245&.   In  what  county  judgment  debtor,  his  bailee,  etc., 
inmt   attend. 


If  the  judgment  debtor,  or  other  person,  required  to  attend 
and  be  examined,  as  prescribed  in  this  article,  or  the  officer  of 
a  corporation,  required  to  attend  in  its  behalf,  is,  at  the  time  of 
the  service  of  the  order  upon  bim,  a  resident  of  the  State,  or 
then  has  an  office  within  the  State,  for  the  regular  transaction 
of  business,  in  person,  he  cannot  be  compelled  to  attend,  pursuant 
to  the  order,  or  to  any  adjournment,  at  a  place  without  the 
county  wherein  his  residence  or  place  of  business  is  situated. 

Id.,    f  292. 

f  S460.   {Ani'd,  1881.1     No  person  excused  from  answering* 
on  the   ground   of  fraud. 

A  party  or  a  witness,  examined  in  a  special  proceeding,  au- 
thorized by  this  article,  is  not  excused  from  answering  a  ques- 
tion, on  the  ground  that  his  examination  will  tend  to  convict  him 
of  the  commission  of  a  fraud;  or  to  prove  that  he  has  been  a 
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party  or  privy  to,  or  knowing  of,  a  conveyance,  assignment, 
transfer,  or  other  disposition  of  property  for  any  purpose;  or  that 
he  or  another  person  claims  to  be  entitled,  as  against  the  judg- 
ment creditor,  or  a  receiver  appointed  or  to  be  appointed  in  the 
special  proceeding,  to  hold  property,  derived  from  or  through  the 
judgment  debtor,  or  to  be  discharged  from  the  payment  of  a 
debt  which  was  due  to  the  judgment  debtor,  or  to  a  person  ia 
his  behalf.  But  an  answer  cannot  be  used,  as  evidence  against 
the  person  so  answering  in  a  criminal  action  or  criminal 
proceeding. 
Co.   Proc,    f   292,   am'd. 

|  2461.   [Am'd,    1000.]      Proceeding*    where    Judgment    U 
against  Joint  debtors. 

When  the  execution  was  issued  as  prescribed  in  section  nine- 
teen hundred  and  thirty-four  or  section  nineteen  hundred  and 
#  forty-one  of  this  act,  a  debt  due  to,  or  other  personal  property 
owned  by.  one  or  more  of  the  defendants  not  summoned,  jointly 
with  the  defendants  summoned,  or  with  any  of  them,  may  ne 
reached  by  a  special  proceeding,  instituted  as  prescribed  in  this 
article,  and  founded  upon  the  judgment. 

Id.,   |  294,  am'd.     See  I  1871,  ante.     L.  1900,  ch.  217.     In  effect  Sept.  1, 
1900. 

|  2462.  Proceeding*    commenced    before    one    Judge   may 
be  continued  before  another. 

Sections  26,  52,  and  279  of  this  act  apply  to  a  special  proceed- 
ing, instituted  as  prescribed  in  this  article;  and  the  judge  before 
whom  it  is  continued,  as  prescribed  in  either  of  those  sections, 
is  deemed  to  be  the  judge  to  whom,  an  order  or  warrant  is  re- 
turnable, for  the  purpose  of  any  provision  of  this  or  the  next 
article. 

|  24<13.    LAiu'd,    1886,    1008.]       What    property    cannot    be 
reached. 

This  article  does  not  authorize  the  seizure  of,  or  other  inter- 
ference with,  any  property  which  is  expressly  exempt  by  law 
from  levy  and  sale  by  virtue  of  an  execution;  or  any  money, 
thing  in  action  or  other  property  held  in  trust  for  a  judgment 
debtor,  where  the  trust  has  been  created  by,  or  the  fund  so  held 
in  trust  has  proceeded  from,  a  person  other  than  the  judgment 
debtor;  or  the  earnings  of  the  judgment  debtor  for  his  personal 
services  rendered  within  sixty  days  next  before  the  institution 
of  the  special  proceeding;  when  it  is  made  to  appear  by  his  oath 
or  otherwise,  that  those  earnings  are  necessary  for  the  use  of  a 
family,  wholly  or  partly  supported  by  his  labor. 

L.   1886,  ch.  26.     Am'd  by  L.  1908,  ch.  278.     In  effect  Sept.  1,  1908.    Set 
§    1812;   Tax   L.,    f    259. 
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ARTICLES  SECOND. 

The   Receiver. 

Sec.  2464.  When  and  how  receiver  may  be  appointed. 
2465.  Notice  to  other  creditors. 

24 06.  Only   one  receiver   to   be  appointed. '   Former  receivership  may  be 
extended. 

2467.  Order  and  bond  to  be  filed. 

2468.  'When  property  is  vested  in  receiver. 

2469.  How  receiver's  title  to  personal  property  extended  by   relation. 

2470.  County  clerk  to  record  orders,  etc. ;  penalty  for  neglect.  « 

2471.  Receiver  to  be  subject  to  control  of  court. 

|  24G4.   When  and  how  receiver  may  be  appointed. 

At  any  time  after  making  an  order,  requiring  the  judgment 
debtor,  or  any  other  person,  to  attend  and  be  examined,  or  issuing 
a  warrant,  as  prescribed  in  article  first  of  this  title,  the  judge 
to  whom  the  order  or  warrant  is  returnable  may  make  an  order, 
appointing  a  receiver  of  the  property  of  the  judgment  debtor. 
At  l**ast  two  days'  notice  of  the  application  for  the  order  appoint- 
ing a  receiver,  must  be  given  personally  to  the  judgment  debtor, 
unless  the  judge  is  satisfied  that  he  cannot,  with  reasonable  dili- 
gence, be  found  within  the  State:  in  which  case,  the  order  must 
recite  that  fact,  and  may  dispense  with  notice,  or  may  direct 
notice  to  be  given  in  any  manner  which  the  judge  thinks  proper. 
But  where  the  order  to  attend  and  be  examined,  or  the  warrant, 
has  been  served  upon  the  judgment  debtor,  a  receiver  may  be 
appointed  upon  the  return  day  thereof,  or  at  the  close  of  the 
examination,  without  further  notice  to  him. 

Co.  Proc.,  |  208. 

|  2466.   Notice  to  other  creditors. 

The  judge  must  ascertain  if  practicable,  by  the  oath  of  the 
judgment  debtor,  or  otherwise,  whether  an  action,  specified  in 
article  first  of  title  fourth  of  chapter  fifteenth  of  this  act,  or  a 
special  proceeding  instituted  as  prescribed  in  article  first  of  this 
title,  is  pending  agninst  the  judgment  debtor.  If  either  is  pending, 
md  a  receiver  hart  not  been  appointed  therein,  notice  of  the 
application  for  the  appointment  of  a  receiver,  and  of  all  the  sub- 
sequent proceedings  respecting  the  receivership,  must  be  given, 
in  such  a  manner  as  the  judge  directs,  to  the  judgment  creditor 
prosecuting  it. 

Id.,  part  of  f  298. 

I  2460.  Only  one  receiver  to  be  appointed.  Former  re- 
ceivership may  be  extended. 

Only  one  receiver  of  the  property  of  a  judgment  debtor  shall 
be  appointed.  Where  a  receiver  thereof  has  already  been  ap- 
pointed, the  judge,  instead  of  making  the  order  prescribed  in  the 
last  section  but  one,  must  make  an  order,  extending  the  receiver- 
ship to  the  special  proceeding  before  him.  Such  an  order  gives 
to  the  judgment  creditor  the  same  rights  as  if  a  receiver  was 
then  appointed  upon  his  application:  including  the  right  to  apply 
to  the  court  to  control,  direct,  or  remove  the  receiver,  or  to  sul>- 
ordinate  the  proceedings  in  or  by  which  the  receiver  was  ap- 
pointed, to  those  taken  under  his  judgment. 

Id.,  part  of  |  298.     See  Rules  84  and  85. 

I  2467.   (Am'd,  1917.]  Order   and  bond  to  be  tiled. 

An  order  appointing  a  receiver,  or  extending  a  receivership, 
and  the  bond,  if  any  be  required,  must  be  tiled  in  the  office  of  the 
clerk  of  the  county,  wherein  the  judgment-roll  in  the  action  is 
filed;  or,  if  the  special  proceeding  is  founded  upon  an  execution 
issued  out  of  a  court,  other  than  that  in  which  the  judgment 
was  rendered,  in  the  office  of  the  clerk  of  the  county,  wherein  the 
transcript  of  the  judgment  is  filed. 

Co.  Proc.,  part  of  I  298.     Am'd  by  L.  1917,  ch.  683,  in  effect  Sept.  I    1917.  A 
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f  2408.  When  property  is  -vested  in  receiver. 

The  property  of  the  judgment  debtor  is  vested  in  a  receiver, 
who  has  duly  qualified,  from  the  time  of  filing  the  order  appoint- 
ing him,  or  extending  his  receivership,  as  the  case  may  be; 
subject  to  the  following  exceptions: 

1.  Real  property  is  vested  in  the  receiver,  only  from  the  time 
when  the  order,  or  a  certified  copy  thereof,  as  the  case  may  be, 
is  filed  with  the  clerk  of  the  county  where  it  is  situated. 

2.  Where  the  judgment  debtor,  at  the  time  when  the  order 
is  filed,  resides  in  another  county  of  the  State,  his  personal  prop- 
erty is  vested  in  the  receiver  only  from  the  time  when  a  copy 
of  the  order,  certified  by  the  clerk  in  whose  office  it  is  recorded, 
is  filed  with  the  clerk  of  the  county  where  he  resides. 

Id.,    f   298. 

\  2400.  How    receiver's    title    to    personal    property    ex- 
tended by  relation. 

Where  the  receiver^  title  to  personal  property  has  become 
vested,  as  prescribed  in  the  last  section,  it  also  extends  back 
by  relation,  for  the  benefit  of  the  judgment  creditor  in  whose 
behalf  the  special  proceeding  was  instituted  as  follows: 

1.  Where  an  order,  requiring  the  judgment  debtor  to  attend  and 
he  examined,  or  a  warrant,  requiring  the  sheriff  to  arrest  him  and 
bring  him  before  the  judge,  has  been  served,  before  the  appoint- 
ment of  the  receiver,  or  the  extension  of  the  receivership,  the 
receiver's  title  extends  back,  so  as  to  include  the  personal  prop- 
erty of  the  judgment  debtor,  at  the  time  of  the  service  of  the 
order  or  warrant. 

2.  Where  an  order  or  warrant  has  not  -been  served,  as  specified 
in  the  foregoing  subdivision,  but  an  order  has  been  made  requir- 
ing a  person  to  attend  and  be  examined,  concerning  property 
belonging,  or  a  debt  due,  to  the  judgment  debtor,  the  receiver^ 
title  extends  to  the  personal  property  belonging  to  the  judgment 
debtor,  which  was  in  the  hands,  or  under  the  control,  of  the 
person  or  corporation  thus  required  to  attend,  at  the  time  of  the 
service  of  the  order:  and  to  a  debt  then  due  to  him  from  that 
person  or  corporation. 

3.  In  every  other  case  where  notice  of  the  application  for  the 
appointment  of  the  receiver  was  given  to  the  judgment  debtor, 
the  receiver's  title  expends  to  the  personal  property  of  the  judg- 
ment debtor,  at  the  time  when  the  notice  was  served,  either 
personally  or  by  complying  with  the  requirements  of  an  order. 
prescribing  a  substitute  for  personal  service. 

4.  Where  the  case  is  within  two  or  more  of  the  foregoing  sub- 
divisions of  this  section,  the  rule  most  favorable  to  the  judgment 
creditor  must  be  adopted. 

5.  [Added,  1802]  }so  person  Bhall  be  appointed  a  receiver  in 
this  State  who  is  not  a  resident  thereof,  nor  shall  any  person 
continue  to  act  as  receiver  after  he  ceases  to  be  a  resident  thereof, 
and  the  judgment  creditor  may  apply  to  the  court  or  pudge  that 
appointed  such  receiver,  within  thirty  days  after  said  receiver 
ceases,  to  be  a  resident  o£  this  State,  for  the  appointment  of  an- 
other person  in  his  place,  upon  such  notice  to  the  persons  inter- 
ested as  the  court  or  judge  may  direct. 

But  this  section  does  not  affect  the  title  of  a  purchaser  in  good 
faith,  without  notice,  and  for  a  valuable  consideration;  or  the 
payment  of  a  debt  in  good  faith,  and  without  notice. 

9  2470.  County  cleric  to  record,  orders,  etcif  penalty  fer 
nefflect. 

Each  county  clerk  must  keep  in  his  office  a  book,  indexed  to 
"  ■»  names  of  the  judgment  debtors,  styled  "  book  of  orders  ap- 
pointing receivers  of  judgment  debtors".  A  county  clerk,  in  whose 
office  an   order  or  a   certified  copy  of  an  order  is   filed,  as  pre- 
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scribed  in  section  2467  or  section  2468  of  this  act,  must  imme- 
diately note  thereupon  the  time  of  filing  it,  and,  as  soon  as 
practicable,  must  record  it,  in  the  book  so  kept  by  him.  He 
must  also,  upon  request,  furnish  forthwith  to  any  party  or  per- 
son interested,  one  or  more  certified  copies  thereof.  For  each 
omission  to  comply  with  any  provision  of  this  section,  a  county 
clerk  forfeits,  to  the  party  aggrieved,  two  hundred  and  fifty  dol- 
lars, in  addition  to  all  damages  sustained  by  reason  of  the 
omission. 
Co.  Proc.,  |  298.     See  |f  1247  and  1248,  ante. 

i  2471.    [Ani'd,  1913,  1915.]    Receiver  and  his  accounts  are 
•abject  to  the  control  of  the  court. 

A  receiver,  appointed  as  prescribed  in  this  article,  is  subject  to 
the  direction  and  control  of  the  court  out  of  which  the  execution 
was  issued,  except  where  a  receiver  is  appointed  by  the  city  court 
of  the  city  of  I\ew  York  or  by  a  county  court,  or  a  justice  of 
said  courts,  he  is  subject  to  the  direction  and  control  of  the  said 
court  or  justice.  Where  an  order  has  been  made,  extending  a 
receivership  to  a  special  proceeding  founded  upon  a  subsequent 
judgment,  the  control  over,  and  direction  of,  the  receiver,  with 
respect  to  that  judgment,  remain  in  the  court  or  justice  to  whose 
control  and  direction  he  was  originally  subject.  He  shall  keep 
accounts  of  his  receivership  and  vouchers  for  all  moneys  paid  out. 
An  interested  party  may  appear  by  serving  upon  the  receiver  and 
filing  in  the  court  a  written  notice. 

The  receiver  may  file  his  account  and  thereupon  move  for 
either  an  intermediate  or  final  judicial  settlement  thereof.  Should 
the  receiver  fail  to  file  an  account  and  apply  for  the  above  relief 
within  a  reasonable  time,  an  interested  party  may  apply  for  an 
order  directed  to  the  receiver.  The  account  must  contain  a  full 
and  true  statement  as  to  all  property  and  the  disposition  thereof. 
It  must  be  verified  to  the  effect,  that  it  is  true  to  the  knowledge 
of  the  receiver,  except  as  to  the  matters  therein  stated  to  be  al- 
leged on  information  and  belief  and  that  as  to  those  matters,  he 
believes  it  to  be  true,  that  the  sources  of  his  information  and 
grounds  of  his  belief  are  as  therein  set  forth,  and  he  knows  of 
no  error  or  omission  to  the  prejudice  of  the  judgment  debtor, 
creditor,  surety,  or  other  person  interested.  All  vouchers  must 
be  numbered  and  classified  and  a  summary  of  the  totals,  together 
with  the  total  payment  made  or  due  to  each  person,  shall  be 
made  part  of  and  accompany  the  account.  The  court  may  direct, 
the  receiver  to  attend  and  be  examined  under  oath  as  to  the 
account,  the  discharge  of  his  duties,  or  any  other  matter  relating 
to  the  administration  thereof.  He  may  be  allowed  without  a 
voucher,  any  proper  item  of  expenditure  for  postage,  affidavit  or 
acknowledgments,  or  other  item,  not  exceeding  five  dollars,  for 
which  a  voucher  is  not  customarily  given  or  obtainable,  upon 
specifying  in  his  account  when,  to  whom  and  for  what  the  pay- 
ment was  made;  but  all  the  items  so  allowed  shall  not  exceed  one 
hundred  dollars.  An  interested  party  may  contest  the  account 
after  appearing  by  filing  written  objections  thereto  and  serving 
a  copy  thereof  upon  the  receiver  or  his  attorney  either  before  or 
after  service  upon  him  of  a  written  notice  of  the  filing  of  said 
account.  The  time  within  which  to  contest  the  account  may  be 
limited  by  the  court.  The  contest  shall  be  confined  to  the  items 
or  matters  thus  objected  to.  A  settlement  of  the  account  may  be 
ordered  subject  to  said  objections.  The  court  may  allow  or 
disallow  any  item  of  the  account  and  decree  either  an  inter- 
mediate or  final  settlement,  conclusive  upon  all  parties,  appearing 
therein  or  who  have  been  served  with  notice  of  filing  of  said 
account. 
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TITLE  XHL 

Proceeding!  to  compel  the   delivery    of  books  to  a  pmbli* 

officer. 

fl««.  JMTlft.  Deltrery  of  books  and  papers,  how  enforced. 

S  247in.    [Repealed    bv    L.    1909,    ch.    51.      See   Consolidates 
Laws,  tit.  Public  Officers  Law,  §  80.] 
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CHAPTER  XVIII. 
Surrogates'  Courts,  and  Proceedings  therein. 

Title  I.— The  Surrogate  and  Acting  Surrogate,  and  Their 
Powers  and  Duties.  The  Surrogate's  Court, 
Its  Officers  and  Their  Powers  and  Duties;  the 
Surrogate's  Court  and  Its  General  Jurisdic- 
tion* 

II*—  Special  Proceedings;  Pleadings,  Process  and 
Its  Service;  Appearance;  Trial  by  Court  or 
Jury;  Talcing  and  Preserving  Testimony; 
Orders  and  Decrees,  Their  Effect  and  En- 
forcement. Letters,  Their  Requisites,  Effect, 
Issue  and  Revocation.  Bonds  and  Undertak- 
ings, Their  Requisites,  Approval,  Prosecution 
and  Discharge.  Sureties,  Their  Rights  and 
Obligations. 

III.— Granting:  Letters  of  Administration.  Probat- 
ing and  Construing  Wills.  Issuing  Letters 
Testamentary,  and  Ancillary  Letters  Testa- 
mentary and  of  Administration.  Appoint- 
ment and  Qualification  of  Testamentary  Trus- 
tee. Appointment  and  Qualification  of  Gen- 
eral, Ancillary  and  *  Testamentary  Guardians, 
and  Guardian  by  Deed.  Annual  Accounts  by 
such  Guardians. 
Ilia.— Funds  of  Estates  to  Be  Kept  Separate.  (Added 
by  L.   1916.   ch.  588.). 

IV*—  Ascertaining  Assets  and  Debts.  Payment  of 
Debts  and  Legacies.  Powers  and  Duties  of 
Executors  and  Administrators.  Mortgage, 
Lease  or  Sale  of  Real  Property  for  Payment 
of  Debts,  Funeral  Expenses,  Expenses  of  Ad- 
ministration, and  to  Satisfy  Charges  Thereon, 
and  for  Distribution. 

V.—  Accounting  and  Judicial  Settlement.  Effect 
and  Contents  of  Decree  on  Judicial  Settle- 
ment. Costs,  their  Amount,  Allowance  and 
Payment.  Fees  of  Appraisers,  Referees, 
Jurors  and  Witnesses.  Commissions  and 
Allowance*.  Appeals,  how  and  to  what  Court 
Taken;  Undertakings  and  Stay  of  Execution. 
Probate  of  Heirship.  Definitions  and  Ap- 
plication  of   Other   Sections. 


TITLE  I. 

The  surrogate  and  acting  surrogate,  and  their  .powers  and 
duties.  The  surrogate's  court,  its  officers  and  their  powers 
and  duties;  the  surrogate's  court  and  its  general  jurisdiction. 

Article    I.  The    surrogate    and    acting    surrogate;    their    powers    and    duties; 
when  disqualified  and  how  office  filled. 

II.  The  officers  of  the  surrogate's   court;   their  appointment,   powers, 
duties,   salaries  and  fees. 

III.  The  surrogate's  court  and  Its  general  jurisdiction. 
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ARTICLE  FIRST. 

The  surrogate  and  acting  surrogate;   their  powers  and  duties; 
when  disqualified  and  how  office  filled. 

Section  2472.  Surrogate  and   acting  surrogate;    tholr   official    designations. 

2473.  Seal  of  the  surrogate  and  surrogate's  court. 

2474.  Surrogate,    when   not    to    be   counsel. 

2475.  Surrogate   liable  for  clerk's   acts. 

2476.  Subrogate,    when    disqualified. 

2477.  Disqualification;   when   objection  must  be  taken. 

2478.  Vacancy  or  disability;   who  to  act  as  surrogate. 
2470.  If   surrogate   disqualified,    who    to  act. 

2480.  Idem,    In    New    York    county. 

2481.  Proof  of  authority. 

2482.  Mem ;    when  and   how  made. 

2483.  How  authority  superseded. 

2484.  Temporary  surrogate;   when  board  of  supervisors   may  appoint 
2483.  Compensation  of  person  acting  as  surrogate  In  case  of  vacancy, 

disability  or  disqualification. 

2486.  Books  to  be  kept  by  surrogate. 

2487.  Books  to  be  indexed;  notation  on  margin  as  to  certain  decrees. 

2488.  Papers  and  books   to  be  preserved  and  bonds  filed. 

2489.  What   papers   to  be   transmitted  to  secretary   of  state  or  state 

comptroller ;    expenses    thereof. 

2490.  Incidental   powers  of  the  surrogate. 

I  2472.  [Am'd,  1914.1  Surrogate  and  acting*  surrogate* 
their  official  designation*. 

Where  the  county  judge  is  also  surrogate,  he  may  be  desig- 
nated, in  any  paper  or  proceeding  relating  to  the  office  of  surro- 
gate, as  the  surrogate  of  the  county,  without  any  addition  re- 
ferring to  his  office  as  county  judge.  A  local  officer  elected,  as 
prescribed  in  the  constitution,  to  discharge  the  duties  of  surro- 
gate, or  of  county  judge  and  surrogate,  is  designated  in  this, 
act,  and,  when  acting  as  surrogate,  may  be  designated  as  the 
"  special  surrogate "  of  his  county.  Where  an  officer,  other 
than  the  surrogate,  or  special  surrogate,  acts  as  surrogate  in  a 
case  prescribed  by  law,  he  must  be  designated  by  his  official 
title  with  the  addition  of  the  words,  "  and  acting  surrogate." 

Former  %  2483,   amended,    and   renumbered  by   L.   1914,   ch.   443,   In  effect 
Sept.  1,   11)14. 
Original  Source.—  L.    1853,    ch.   648. 

§  2473.    [Am'd,  1OO09  1914. J     Seal  of  the  surrogate  and  sur- 
rogate's court. 

The  seal  of  the  surrogate  of  each  county  shall  continue  to  be 
the  seal  of  the  surrogate's  court  of  that  county,  and  must  be 
used  as  such  by  an  officer  who  discharges  the  duties  of  the 
surrogate.  A  description  of  each  of  such  seals  must  be  deposited 
and  recorded  in  the  office  of  the  secretary  of  state,  unless  it  has 
already  been  done;  and  must  remain  of  record. 

Former  §  2507.  as  amended  by   h.   1909.   ch.   65,   amended  and  renumbered 
by   L.    1914,    ch.   443,   in  effect  Sept.   1.    1914. 
Original  Source.— H.  S.,  pt.  3,   ch.  2,   tit.   1,   If  3,  4,   and  6. 

§  2474.  [Am'd,  1893,  1014.]  Surrogate,  when  not  to  be 
counsel. 

A  surrogate  shall  not  be  counsel,  solicitor  or  attorney  in  a  civil 
actiou  or  special  proceeding  for  or  against  any  executor,  ad- 
ministrator,    temporary     administrator,     testamentary     trustee, 
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guardian  or  infant,  over  whom,  or  whose  estate  or  accounts,  he 
could  have  aYiy  jurisdiction  by  law. 

Former  §  2495.  as  amended  by  U   1803,   eh.   686,  amended  and  renumbered 
b?   L.    1014,    eh.   443,    in   effect   Sept.    1.    1014. 
Original  Source.—  R.   S.,    pt.   3,   cb.   2,    tit.    1,   {    13. 

§  2475.  [Ani'd,  1907,  1914.]  Surrogate  liable  for  cleric's 
acts. 

A  surrogate  hereafter  elected  or  appointed,  and  the  sureties 
on  his  official  bond,  are  liable  for  any  act  of  the  clerk  or  deputy 
clerk  of  the  surrogate's  court  in  the  discharge  of  his  official 
duties,  during  the  surrogate's  term  of  office,  as  if  the  act  were 
performed  by  the  surrogate.  The  surrogate  may  take  security 
from  the  clerk  or  deputy  clerk,  or  either  of  them,  to  indemnify 
him  against  the  liability  created  by  this  section. 

Former  f  2511,  as  amended  by  L.  1907,  ch.  200,  amended  and  renumbered 
by   L.    1914,    ch.   443,    In   effect    Sept.    1,    1014. 

Original  Source. —  Former  f  2510,  which  was  derived  from  L.  1857,  ch.  789, 
f  3. 

|  2476.    [Am'd,  1014.]      Surrogate,  when  disqualified. 

In  addition  to  his  general  disqualifications  as  a  judicial  officer, 
a  surrogate  is  disqualified  from  acting  upon  an  application  for 
probate  of  a  will,  where  he  is  a  subscribing  witness,  or  is  neces- 
sarily examined  or  to  be  examined  as  a  witness. 

A  surrogate  is  also  disqualified  in  any  matter  in  his  court  where 
he  files  a  certificate  that  his  relations  to  the  parties  or  the  sub- 
ject matter  are  such  that  it  is  improper  for  him  to  act. 

Former  |  2496,  amended  and  renumbered  by  L.  1014,  ch.  443,  in  effect 
Sept.    1.    1914. 

Original  Source.— B.  S.,  pt.  2,  ch.  6,  tit.  2,  §  48;  L.  1847,  ch.  470,  5  32, 
in  part;  JU  1871,  ch.  859,  f  8,  in  part. 

§  2477.  [Am'd,  1914.]  Disqualification*  when  objection 
must  be  taken. 

An  objection  to  the  power  of  a  surrogate  to  act,  based  upon  a 
disqualification,  is  waived  by  an  adult  party  to  a  special  proceed- 
ing unless  it  is  taken  at  or  before  the  joinder  of  issue  by  that 
party,  or,  where  an  issue  is  not  framed,  at  or  before  the  sub- 
mission of  the  matter  or  question  to  the  surrogate. 

Former  §  2497,  amended  and  renumbered  by  L.  1914,  ch.  443,  In  effect 
Sept.   1,   1914. 

Original  Source.—  B.  S.,  pt.  3,  ch.  3,  tit.  1,  |  14,  as  added  by  L.  1844, 
ch.   300,    |   6. 

|  2478.  [Am'd,  1808,  1914.]  Vacancy  or  disability*  who  to 
act  as  surrogate. 

Where  in  any  county,  except  New  York,  the  office  of  surrogate 
is  vacant;  or  the  surrogate  is  disabled  by  reason  of  sickness, 
absence  or  lunacy,  or  is  disqualified  in  a  particular  matter,  and 
special  provision  is  not  made  by  law  for  the  discharge  of  the 
duties  of  his  office  in  that  contingency;  the  duties  of  his  office 
must  be  discharged,  until  the  vacancy  is  filled  or  the  disability 
ceases,  as  follows: 

1.  By  the  special  surrogate. 

2.  If  there  is  no  special  surrogate,  or  he  is  in  like  manner  dis- 
abled, or  is  precluded  or  disqualified,  by  the  special  county  judge. 
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3.  If  there  is  no  special  county  judge,  or  he  is  in  like  manner 
disabled,  or  is  precluded  or  disqualified,  by   the  county  judge. 

4.  If  there  is^no  county  judge,  or  he  is  in  like  manner  disabled, 
or  is  preclude!!  or  disqualified,   by   the  district   attorney. 

But  before  an  officer  is  entitled  to  act  as  prescribed  in  this 
section,  proof  of  his  authority  to  act  as  prescribed  in  section 
2481  of  this  chapter  must  be  made.  In  any  proceeding  in  the 
surrogate's  court  of  the  county  of  Kings,  before  either  of  the 
officers  authorized  in  this  section  to  discharge  the  duties  of 
the  office  of  surrogate  of  such  county  for  the  time  being,  if  an 
issue  is  joined  or  a  contest  arises  either  on  the  facts  or  the  law, 
such  officer,  in  his  discretion,  may,  by  order,  transfer  such  cases 
to  the  supreme  court  to  be  heard  and  decided  at  a  special  term 
thereof,  held  in  such  county,  which  order  shall  be  recorded  in 
the  surrogate's  office.  A  certified  copy  of  such  order,  together 
with  the  appropriate  certificate  or  certificates  of  the  authority 
of  the  officer  to  act  as  surrogate,  shall  be  sufficient  and  con- 
clusive evidence  of  the  jurisdiction  and  authority  of  the  supreme 
court  in  such  matter  or  cause.  After  a  final  order  or  decree 
is  made  in  the  matter  or  cause  so  transferred  to  the  supreme 
court,  the  court  shall  direct  the  papers  to  be  returned  and  filed, 
and  transcripts  of  all  orders  and  decrees  made  therein  to  be 
recorded  in  the  surrogate's  office  of  such  county;  and  when  so 
filed  and  recorded,  they  shall  have  the  same  effect  as  if  they 
were  filed  and  recorded  in  a  case  pending  in  the  surrogate's  court 
of  such  county. 

Former  f  2484,  as  amended  by  L.  1803,  eta.  686,  amended  and  renumbered 
by   L.    1914,    eh. '443,    In   effect   Sept.   1,    1914. 

Original  Source.— R.  S.,  pt.  2,  ch.  6,  tit.  2,  SS  49-54;  L.  1847,  ch.  470, 
5  32;   L.  1871,  ch.  850,   §  8. 

8  2470.  [Aui*d,  1803,  1014.]  If  surrogate  disqualified,  vrho 
to   act. 

Where  the  surrogate  of  any  county,  except  New  York,  is  pre- 
cluded or  disqualified  from  acting  with  respect  to  any  particular 
matter,  his  powers  with  respect  to  that  matter,  or  if  he  be  tem- 
porarily absent,  his  powers  with  respect  to  all  matters,  shall 
be  discharged  by  the  several  officers  designated  in  the  last  sec- 
tion, in  the  order  therein  provided.  If  there  is  no  such  officer 
qualified  to  act  therein,  the  surrogate  may  file  in  his  office  a 
certificate,  stating  that  fact:  specifying  the  reason  why  he  is 
disqualified  or  precluded;  and  designating  the  surrogate  of  any 
county,  other  than  New  York,  to  act  in  his  place  in  the  par- 
ticular matter  or  during  his  absence.  The  surrogate  so  desig- 
nated has,  with  respect  to  that  matter,  or  generally  when  the 
designation  is  made  on  account  of  absence  of  the  surrogate,  all 
the  powers  of  the  surrogate  making  the  designation,  and  may 
exercise  the  same  in  either  county. 

Former  f  2485.  as  amended  by  L.  180ft,  ch.  OSG,  amended  and  renumbered 
by  L.   1014,   ch.   443,   In  effect  Sept.   1,    1914. 

Original   Source.— L.    1877,    ch.    285;    L.   1879,    ch.    311. 

§  2480.  [Ain'd,  1803,  1805,  1014.]  Idem,  in  New  York 
county. 

In  the  county  of  New  York  the  supreme  court,  at  a  special 
term  thereof,  on  the  presentation  of  proof  of  its  authority,  as 
prescribed  in  the  next  section,  must  exercise  all  the  powers  anu 
jurisdiction  of  the  surrogate's  court,  as  follows: 
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1.  Where  the  surrogate  is  precluded  or  disqualified  from  acting 
with  respect  to  a  particular  matter,  it  must  exercise  all  the  powers 
aud  jurisdiction  of  that  court  with  respect  to  that  matter. 

2.  Where  the  office  of  surrogate  of  the  county  is  vacant,  or 
the  surrogate  is  disabled  by  reason  of  sickness,  absence  or  lunacy, 
it  must  exercise  all  the  powers  and  jurisdiction  of  that  court, 
until  the  vacancy  is  tilled  or  the  disability  ceases,  as  the  case 
may  be. 

Former   §    24R6,    as   amended   by   L.    1R03,    ch.    CSfl   and   L.    1895,    ch.   046, 
amended  and  renumbered   by  L.    1014,  ch.  443,   in  effect  Sept.   1,   1914. 
Original  Source. —  Practically   new. 

§  2481.   [Am'd,  1805,  1014.]     Proof  of  authority. 

^  The  authority  of  another  officer,  or,  in  the  county  of  New 
York,  of  the  supreme  court,  to  act  as  prescribed  in  the  last  three 
sections,  must  be  proved  in  one  of  the  following  modes: 

1.  Where  the  surrogate  is  disqualified  or  precluded  from  acting 
in  a  particular  matter,  that  fact  may  be  proved  by  the  surrogate's 
certificate  thereof.  Where  the  surrogate  is  temporarily  absent, 
that  fact  may  be  proved  by  the  certificate  of  the  surrogate,  or  of 
the  clerk  of  the  surrogate's  court,  or  of  the  county  clerk. 

2.  The  fact  that  the  surrogate  is  disabled  by  reason  of  sick- 
ness, or  lunacy,  or  that  the  office  is  vacant,  and  also  the  authority 
of  the  officer,  or  of  the  court,  as  the  case  maj  »e,  to  act  in  his 
place,  may  be  proved  and  are  deemed  conclusively  established 
by  an  order  of  a  justice  of  the  supreme  court  vf  the  judicial 
district  embracing  the  county. 

Former  f  2487.  as  amended  by  L.  1895,  ch.  946,  amended  *nd  renumbered 
by  L.    1914,   ch.   443,   in  effect  Sept.    1,    1914. 
Original  Source. —  See  references  cited  in  note  to  §  2478,   ate. 

|  2482.    [Am'd,   1014.]      Idem,  when  and   liow   made. 

An  order  may  be  made  as  prescribed  in  subdivision  second 
of  the  last  section  upon  or  without  notice,  as  a  justice  of  the 
supreme  court  of  the  judicial  district  embracing  the  county  thinks 
proper.  It  must  recite  the  cause  of  the  making  thereof,  and  must 
designate  the  officer  or  court  empowered  to  discharge  the  duties 
of  the  office  of  surrogate.  It  may,  in  the  discretion  of  the 
justice,  require  an  officer  to  give  security  for  the  due  discharge 
of  the  duties  therein.  Where  the  office  of  surrogate  is  vacant, 
or  the  surrogate  is  disabled  by  reason  of  lunacy,  the  attorney- 
geaeral,  if  directed  by. the  governor  must,  or  the  district  attorney 
upon  his  own  motion  may,  apply,  for  the  order,  and  a  justice 
of  the  supreme  court  of  the  judicial  district  embracing  the  county 
must  grant  it  upon  his  application.  A  justice  of  the  supreme 
court  of  the  judicial  district  embracing  the  county  may  also 
grant  the  order  upon  the  application  of  a  party  or  a  person  about 
to  become  a  party  to  any  special  proceeding  in  the  surrogate's 
court.  Where  the  surrogate  is  sick,  the  granting  of  an  order 
rests  in  the  discretion  of  the  justice,  and  its  effect  may  be 
qualified  as  the  justice  thinks  proper. 

Firmer  I  2488,  amended  and  renumbered  by  L.  1914,  ch.  443,  in  effect 
8ept.  1,   1914. 

Original  Source. —  See  references  cited  in  note  to  §  2478,   ante. 
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{  2483.   [Am'd,    1914.]    How    authority    superseded. 

Where  an  order  is  made  by  a  justice  of  the  supreme  court  of 
the  judicial  district  embracing  the  county,  as  prescribed  in  the 
last  two  sections,  or  an  appointment  is  made  as  prescribed  in 
section  2484  of  this  chapter  for  any  cause  except  a  vacancy  in 
the  office  of  surrogate,  it  may  be  revoked,  without  prejudice  to 
any  proceeding  theretofore  taken  by  virtue  thereof,  by  a  justice 
of  the  supreme  court  of  the  judicial  district  embracing  the 
surrogate's  county,  upon  proof  that  it  was  improvidently  made, 
or  that  the  cause  of  making  it  has  become  inoperative.  Such 
an  order  or  appointment,  made  upon  the  ground  that  the  sur- 
rogate's office  is  vacant,  is  superseded  without  any  formal  revo- 
cation, by  the  filling  of  the  vacancy.  After  the  order  of  appoint- 
ment is  revoked,  or  the  vacancy  is  filled,  as  the  case  may  be,  the 
unfinished  business,  in  any  proceeding  taken  by  virtue  of  the 
order  or  appointment,  must  be  transferred  to,  and  may  be  com- 
pleted by,  the  surrogate,  in  the  same  manner  and  with  like 
effect  as  where  a  new  surrogate  completes  the  unfinished  business 
of  his  predecessor. 

Former   f   2489,    amended   and   renumbered  by  L.    1914,   ch.   443,   in  effect 
Sept.    1,    1914. 
Original  Source. —  See  references  cited  In  note  to  $  2478,   ante. 

§  2484.  [Am'd,  1893,  1314.]  Temporary  surrogate;  when 
board  of  supervisors  may  appoint. 

In  any  county,  except  New  York,  if  the  surrogate  is  disabled 
by  reason  of  sickness,  and  there  is  no  special  surrogate,  or  special 
county  judge  of  the  county,  the  board  of  supervisors,  or  in  the 
counties  embraced  within  the  city  of  New  York;  the  board  of 
aldermen,  may,  in  its  discretion,  appoint  a -suitable  person  to  act 
as  surrogate  until  the  surrogate's  disability  ceases,  or  until  a 
special  surrogate  or  a  special  county  judge  is  elected  or  appointed. 
A  person  so  appointed  must,  before  entering  on  the  execution  of 
the  duties  of  his  office,  take  and  file  an  oath  of  office  and  give  an 
official  bond  as  prescribed  by  law  with  respect  to  a  person  elected 
to  the  office  of  surrogate. 

Former  5   2492,   as  amended  by  L.   1893,      ch.   686,   amended  and  renum- 
bered by  L.   1914,  ch.  443,  in  effect  Sept.   1,   1914. 
Original  Source.— Substitute  for  R.   S.,   pt.  2,  ch.  6,    tit  2,   |  54. 

§  2485.  [Am'd,  1914.]  Compensation  of  person  act  in*;  as 
nurron-ate  in  case  of  vacancy,  disability  or  dlsqualifl* 
cation. 

An  officer,  or  a  person  appointed  by  the  board  of  supervisors, 
or  board  of  aldermen,  who  acts  as  surrogate  of  any  county  during 
a  vacancy  in  the  office,  or  in  consequence  of  disability,  as  pre- 
scribed in  this  title  must  be  paid,  for  the  time  during  which 
he  so  acts,  a  compensation  equal  pro  rata  to  the  salary  of  the 
surrogate;  or,  in  a  county  where  the  county  judge  is  also  surro- 
gate, to  the  salary  of  the  county  judge.  The  amount  of  his 
compensation  must  be  audited  and  paid  in  like  manner  as  the 
salary  of  the  surrogate,  or  of  the  county  judge,  as  the  case  may 
be.  Where  an  officer  of  the  county  performs  the  duties  of  the 
surrogate  with  respect  to  a  particular  matter  wherein  the  sur- 
rogate is  disqualified  or  precluded  from  acting,  the  supervisors 
of  the  county,  or  board  of  aldermen,  must  allow  him  *  ""mpensa- 
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tion  equal  pro  rata  to  the  salary  of  the  surrogate  to  be  audited 
and  collected  in  iho  some  manner. 

Former   f   2493,   amended  and  renumbered  by  L.   1914,   cb.  443,   in  effect 
Sept.     1,     1914. 

Original   Source.— Substitute  for  L.   1871,   cb.  809,   |  8. 

|  8486.   [Am'4,  1914.]     Books  to  be  kent  by  anr  rotate. 

Each  surrogate  must  provide  and  keep  the  following  books: 

1.  A  record-book  of  wills,  in  which  must  be  recorded,  at  length, 
every  will  required  by  law  to  be  recorded  in  his  office  and  the 
decree  admitting  it  to  probate. 

2.  A  record-book  of  letters  testamentary,  letters  of  adminis- 
tration and  letters  of  guardianship,  in  which  must  be  recorded 
all  such  letters  issued  out  of  his  court. 

3.  A  record-book  in  which  must  be  recorded  every  decree 
whereby  the  account  of  an  executor,  administrator,  testamentary 
trustee,  or  guardian  is  settled. 

4.  A  book  containing  a  minute  of  every  paper  filed,  or  other 
proceeding  taken,  relating  to  the  disposition  of  the  real  property 
ot  a  decedent,  and  a  record  of  every  order  or  decree  made  there- 
upon; with  a  memorandum  of  every  report  made,  and  other 
proceeding  taken,  founded  upon  a  decree  for  such  a  disposition. 

5.  A'  hook  containing  a  minute  or  record  of  every  decree  or 
order,  the  record  of  which  is  not  required  by  thfo  section  to  be 
kept  elsewhere;  together  with  a  memorandum  of  each  execution 
issued,  and  of  the  satisfaction  of  each  decree  recorded  therein. 

fe.  A  book  in  which  must  be  recorded,  upon  the  application 
of  ajiy  person,  all  instruments  acknowledged,  or  proved,  and 
duly  certified,  settling  estates  or  accounts  or  assigning,  mort- 
gaging:, charging  or  releasing  any  interest  in  any  estate  or  fund. 

7.  A  book  known  as  the  Court  and  Trust  Fund  Register. 

8.  A  book  in  which  all  bonds  and  undertakings  filed  in  his 
court  must  be  recorded. 

The  expense  of  providing  the  books  required  by  law  to  be 
kept  and  used  by  the  surrogate  is  a  county  charge,  and  such 
books  must  be  open  at  all  reasonable  times  to  the  inspection  of 
any  person. 

Former  |  2498,  amended  and  renumbered  by  L.  1914,  cb.  443,  In  effect 
Sept.    1,   1914. 

Original  Source.—  B.  S.,  pt.  3,  cb.  2,  tit.  1,  §7;  pt.  2,  cb.  6,  tit.  4, 
S  60;   tit  2,   $  57,  and  L.   1837,  cb.  460,  fifi  2,  8. 

|  2487,  [An'd,  1914.]  Books  to  be  indexed;  notation  on 
nutrnrfn   *•   to   certain   decree*. 

To  each  of  the  books  kept  as  prescribed  in  the  last  section 
must  be  attached  an  alphabetical  index  referring  to  the  page  of 
the  book  where  each  subject  may  be  found.  The  surrogate  may 
keep  two  or  more  books  for  a  further  division  of  the  subjects 
specified  in  either  subdivision  of  the  last  section;  in  which  case 
he  must  keep  a  separate  index  to  each  set  of  books.  Each  de- 
cree or  judgment  affecting  a  will,  its  probate  or  construction, 
or  revoking  or  otherwise  affecting  letters  testamentary,  letters 
of  administration,  or  letters  of  guardianship,  or  suspending  or 
removing  a  testamentary  trustee,  or  modifying  or  otherwise 
affectinjr  any  other  decree,  must  be  plainly  noted  at  the  end  or 
in  the  margin  of  the  record  of  the  will,  letters,  or  orig^^l  decree, 
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with   a   reference  to   the   book   and   page  where  the  subsequent 
decree  is  recorded. 

Former  $  2490,  amended  and  renumbered  by  L.  1014,  cb.  •  443,  in  effect 
S<'pt.   1.   1914. 

Original  .Source.—  B.  8.,  pt.  2,  oh.  6,  tit.  2.  3  57;  tit.  8,  «  00;  pt.  3f 
ch.  2,   at.   1,   |  7,  and  L.   1837,   cb.  460,   ||  2  and  3. 

|  2498.  fAm'd,  1893,  1914.]  Papers  and  books  to  be  pre* 
nerved  and  bonds  filed. 

The  surrogate  must  carefully  file  and  preserve  in  his  office  every 
deposition,  affidavit,  petition,  report,  account,  voucher,  or  other 
paper  relating  to  any  proceeding  in  his  court  and  deliver  to  his 
successor  all  the  papers  and  books  kept  by  him,  except  that 
vouchers  may  be  returned  to  the  accounting  party  after  two 
years,  or  destroyed  after  five  years  from  the  date  of  the  decree 
which  allowed  the  payments  represented  by  them. 

Former  f  2500.  as  amended  by  L.  1893.  ch.  686,  amended  and  renumbered 
by   L.    1914,    ch.   443,   in  effect  Sept.    1,    1914. 

Original  Source.—  R.  S.,  pt.  3,  ch.  2,  tit.  1,  I  8;  p.t.  2,  ch.  6,  tit.  4,  §  18, 
last  clause. 

§  2489  [Am'd,  1014.]  What  papers  to  be  transmitted  to 
secretary  of  state  or  state  comptroller;  expenses  thereof* 

A  surrogate  who  admits  to  probate  the  will  of  a  person  who 
was  not  a  resident  of  the  state  at  the  time  of  his  death,  or  grants 
original  or  ancillary  letters  testamentary  upon  such  a  will,  or 
original  or  ancillary  letters  of  administration  upon  the  estate  of 
such  a  person,  must,  within  ten  days  thereafter,  transmit  to  the 
secretary  of  state,  to  be  filed  in  his  office,  a  certified  copy  of  the 
will  or  letters. 

The  surrogate  must,  within  ten  days  after  granting  letters  of 
administration  to  a  county  treasurer,  transmit  to  the  state  comp* 
troller  a  certified  copy  of  such  letters. 

Former  §  2503,  amended  and  renumbered  by  L.  1914,  ch.  443,  in  effect 
Sept.    1.    1914. 

Original  Source. —  R.   S.,   pt.  2,   ch.   6,   tit.   2,   8  59- 

§  2490.  [Am'd,  1909,  1914.]  Incidental  powers  of  tbe  sur- 
rogate. 

A  surrogate,  in  or  out  of  court,  as  the  case  requires,  has  power; 

1.  To  issue  citations  and  other  process  authorized  by  law  to 
parties,  in  any  matter  within  the  jurisdiction  of  his  court;  and, 
in  a  case  prescribed  by  law,  to  compel  the  attendance  of  a  party. 

2.  To  adjourn,  from  time  to  time,  a  luarir.fc  or  other  proceed- 
ing in  his  court;  and  where  all  persons  who  are  necessary  parties 
have  not  been  cited  or  notified,  and  citation  or  notice  has  not  been 
waived  by  appearance  or  otherwise,  it  is  his  duty,  before  proceed- 
ing further,  so  to  adjourn  the  same,  and  io  i* -.tie  a  supplemental 
citation,  or  require  the  petitioner  to  give  an  additional  notice,  as 
may  be  necessary. 

3.  To  issue,  under  the  seal  of  the  court,  a  subpoena  requiring 
the  attendance  of  a  witness,  or  of  a  person,  residing  or  being  in 
any  part  of  the  state,  for  examination  as  to  uny  matter  or  sub- 
ject about  which  it  is  neces>ary  or  proper  for  the  surrogate  to 
inquire  in  order  that  he  may  properly  perform  any  duty  imposed 
upon  him  by  law;  or  a  subpoena  duces  tecum  requiring^  such 
attendance  and  the  production  of  a   book  or  paper  material  to 

n  inquiry  pending  in  the  court. 
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4.  To  enjoin  by  order,  an  executor,  administrator,  testa- 
mentary trustee  or  guardian,  to  whom  a  citation  or  other  process 
has  been  duly  issued  from  his  court,  from  acting  as  such  until  the 
further  order  of  the  court. 

5.  To  require,  by  order,  an  executor,  administrator,  testamen- 
tary trustee,  or  guardian  subject  to  the  jurisdiction  of  his  court, 
to  perform  any  duty  imposed  upon  him  by  statute,  or  by  the  sur- 
rogate's court,  under  authority  of  a  statute. 

6.  To  open,  vacate,  modify,  or  set  aside,  or  to  enter  as  of  a 
former  time,  a  decree  or  order  of  his  court;  or  to  grant  a  new  trial 
or  a  new  hearing  for  fraud,  newly  discovered  evidence,  clerical 
error,  or  other  sufficient  cause.  The  powers  conferred  by  this 
subdivision  must  be  exercised  onlv  in  a  like  case,  and  in  the 
same  manner,  as  a  court  of  record  and  of  geueral  jurisdiction 
exercises  the  same  powers. 

7.  To  punish  any  person  for  a  contempt  of  his  court,  civil  or 
criminal,  in  any  case  where  it  is  expressly  prescribed  by  law  that 
a  court  of  record  may  punish  a  person  for  a  similar  contempt,  and 
in  like  manner. 

8.  Subject  to  the  provisions  of  law  relating  to  the  disqualifica- 
tion of  a  judge  in  certain  cases,  to  complete  any  unfinished  busi- 
ness pending  before  his  predecessor  in  the  office,  including  proofs, 
accountings  and  examinations. 

9.  To  complete  and  certify  and  sign  in  his  own  name,  adding 
to  his  signature  the  date  of  so  doing,  all  records  or  papers  left 
[incompleted  or  unsigned  by  any  of  his  predecessors. 

10.  To  exemplify  and  certify  transcripts  of  all  records  of  his 
court,  or  other  papers  remaining  therein. 

11.  With  respect  to  any  matter  not  expressly  provided  for  in 
the  foregoing  subdivisions  of  this  section,  to  proceed,  in  all  mat- 
ters subject  to  the  cognizance  of  his  court,  according  to  the  course 
and  practice  of  a  court  having  by  the  common  law  jurisdiction 
of  such  matters,  except  as  otherwise  prescribed  by  statute;  and 
to  exercise  such  incidental  powers  as  are  necessary  to  carry  into 
effect  the  powers  expressly  conferred. 

12.  A  surrogate  has  power  to  administer  oaths,  to  take  affi- 
davits and  the  proof  and  acknowledgment  of  deeds  and  all  other 
instruments  in  writing,  and  certify  the  same  with  the  same  force  . 
and  effect  as  if  taken  and  certified  by  a  county  judge;  mid  in  any 
proceeding  of  which  he  has  jurisdiction,  he  may  administer  oaths, 
take  affidavits,  testimony  and  depositions,  and  certify  the  same 
at  any  place  within  the  state  of  New  York,  with  the  same  force 
and  effect  as  if  taken  in  his  county. 

Former  |  2481,  as  amended  by  L.  1009,  oh.  65,  amended  and  renum- 
b*r*d   by  U   1014,   cli.  443,  In  effect  Sept.   1,    1914. 

Original  Souree.— B.  S.,  pt.  3,  ch.  2,  tit.  1,  ||  6,  11;  L.  1837,  cb.  460. 
f  »,  fr  port,  and  |  61;  L.  1870,  ch.  74,  |  'J;  L.  1871,  ch.  424,  §  12;  L.  1S74, 
ch.  9.  Subd.  12  derived  from  L.  1884,  cb.  309,  $  1,  as  amended  by  L.  1900, 
ch.   510,   |  1. 
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ARTICLE    SECOND. 

The  officers  of  the  surrogate's  court;  their  appointment,  poveri, 

duties,  salaries  and  fees. 

Section  2491.  Clerk    and    deputy    clerk    of    surrogate's    court,    and    clerk*  In 
surrogate's   office;    appointment;    salary. 

2492.  Chief  clerk  of  surrogate's  court  of  Kings  county;  compensation 

of  clerks  and  officers. 

2493.  Appointment   of   court   officers  and  attendants. 

2494.  Interpreters  In  surrogate's  court  of   Kings  county. 

2495.  Stenographer  for  surrogate's  courts  in  New  York,   Kings,  Brie, 

Westchester  and  Queens  coon  ties. 

2496.  Id. ;  in  other  counties. 

2497.  Duty  of  stenographer. 

2498.  How   minutes  of  testimony  authenticated  and  bound. 

2499.  Fees   for  copying  or  recording  papers. 

2500.  Fees  of  stenographer  acting  or  taking  testimony  in  surrogate's 

court. 

2501.  Expenses  of  surrogate  or  clerk. 

2502.  Clerk  of  surrogate's  court;  deputy  clerk  of  surrogate's  court; 

their  powers. 

2503.  Clerk   to  keep  court  and  trust  fund  register. 

I  2491.  [Added  1914  j  am'd  1917.]  Clerk  and  deputy  clerk 
of  sjurrosjrate'a  court,  and  clerks  in  anrrosrate'sj  office;  ap- 
pointment;   salary. 

By  a  written  order  filed  and  recorded  in  his  office,  which  he 
may  in  like  manner  revoke  at  pleasure,  a  surrogate  may  appoint 
a  clerk  of  the  surrogate's  court,  and  in  any  county  containing  a 
city  of  the  second  class,  and  in  the  counties  of  Monroe  and  Brie 
the  surrogate  may  also  appoint  a  deputy  clerk  of  said  court  and 
in  the  county  of  Chautauqua,  the  surrogate  may  designate  one 
of  his  clerks  to  act  as  deputy  clerk  of  said  court. 

Each  surrogate  may  appoint,  and  at  pleasure  remove,  as  many 
other  clerks  for  his  office,  to  be  paid  by  the  county,  as  the  board 
of  supervisors  of  his  county,  or  in  the  city  of  New  York  the 
board  of  aldermen,  authorize  him  so  to  appoint. 

The  board  of  supervisors  or,  in  the  counties  embraced  within 
the  city  of  New  York,  the  board  of  aldermen,  as  the  case 
requires,  must  fix  the  compensation  of  the  clerk  or  clerks 
appointed  under  this  section;  and  may  authorize  them,  or  either 
of  them,  to  receive,  for  their  or  his  own  use,  any  legal  fees  per- 
mitted to  be  charged  by  law.  A  surrogate  may  appoint,  and  at 
pleasure  remove,  as  many  additional  clerks  to  be  paid  by  him 
as  he  thinks  proper. 

Added  by  T,.  1014,  eh.  448;  am'd  by  L.  1917,  eh,  47,  in  effect  Mar.  12.  101T. 
See  former  H  2008  and  2000. 

{  2492.  [Added,  1911,  and  Rennm.,  1914.]  Chief  clerk 
of  surrogate's  conrt  of  Kingi  connty;  compensation  of 
clerks  and  officers. 

The  surrogate  of  the  county  of  Kings  may  appoint  a  chief 
clerk  of  the  court  and  office  of  such  surrogate,  who  shall  bold 
office  for  five  years,  unless  sooner  removed  by  the  surrogate  for 
cause,  after  trial,  upon  charges  duly  served  upon  him  and  ^  an 
opportunity  to  be  heard  and  defend.  Whenever  a  vacancy  exists 
for  any  cause  in  such  office,  the  surrogate  shall  appoint  a  person 
to  fill  such  office  for  the  full  term  of  five  years.     Such  chief 
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clerk  shall,  before  entering  upon  the  performance  of  his  duties, 
take  the  constitutional  oath  of  office  and  shall  file  the  same  with 
the  county  clerk  of  Kings  county,  together  with  a  bond  in  the 
sum  of  ton  thousand  dollar**,  with  sureties  approved  by  the  sur- 
rogate, conditioned  for  the  faithful  performance  of  his  duties  as 
such  chief  clerk.  Such  chief  clerk  shall  perform  such  duties  as 
now  pertain  to  the  office  of  chief  clerk  and  clerk  of  the  surro- 
gate's court  in  such  county,  and  such  other  duties  ns  the  surro- 
gate may  from  time  to  time  by  rule  of  the  court  or  otherwise 
impose  upon  him.  The  compensation  of  such  chief  clerk  and  of 
the  other  clerks  and  officers  of  the  court  and  office  of  such  surro- 
gate shall,  notwithstanding  any  other  provision  of  law,  be  fixed 
by  the  said  surrogate,  and  the  same  shall  be  a  county  charge. 
The  compensation  of  the  chief  clerk  shall  not  be  decreased  dur- 
ing his  term  of  office. 

Former  f  2509a,  as  added  by  L.  1911,  ch.  688,  renumbered  by  L.  1914, 
ch.  443,   in  effect  Sept.  1,   1914. 

|  2403.  [Added,  1014;  ura'd,  1915,  1917.]  Appointment  of 
eoart  officers  and  attendant*. 

The  surrogate  of  Kings  county  may  appoint,  and  at  pleasure 
remove,  all  attendants,  messengers  and  court  officers  in  his  court, 
who  must  attend,  from  day  to  day,  the  terms  and  sittings  of  the 
court  to  preserve  order,  and  to  perform  whatever  services  may 
be  required  of  him  by  the  surrogate. 

The  surrogates  of  Erie,  Bronx,  Queens  and  Richmond  counties 
may  severally  appoint,  and  at  pleasure  remove,  as  many  attend- 
ants, messengers  and*  court  officers  in  their  courts,  to  be  paid  by 
the  county,  as  the  board  of  supervisors,  of  Brie  county  or  the 
board  of  estimate  and  apportionment  of  the  city  of  New  York, 
respectively,  authorize  them  so  to  appoint.  The  court  officer  or 
officers  so  appointed  shall  possess  all  the  powers  of  officers  desig- 
nated by  sheriffs  to  attend  upon  courts,  and  shall  perform  what- 
ever services  may  be  required  by  the  surrogate. 

The  surrogate  of  any  other  county  may  appoint,  and  at  pleasure 
remove,  one  or  more  court  officers  to  attend  his  court  and  to  per- 
form such  duties  in  respect  thereto  as  the  said  surrogate  may 
prescribe,  who  shall  be  paid  by  the  county  treasurer  upon  the 
certificate  of  the  surrogate1,  such  compensation  as  may  be  fixed 
and  determined  by  the  board  of  supervisors  of  said  county.  Such 
officers  shall  also  have  all  the  powers  of  officers  designated  by 
sheriffs  to  attend  upon  courts  of  record. 

Added  by  h.  1914,  cb.  443;  am'd  by  L.  1915,  ch.  540,  L.  1917,  ch,  679, 
in  effect  Sept.    1,    1917. 

I  2494.  [Added.  1909 *  am'd,  1914.]  Interpreter*  in  aurro- 
Sate'a  court  of  Kins'*  county. 

The  surrogate  of  Kings  county  must  from  time  to  time  appoint 
and  may  at  pleasure  remove  an  interpreter  to  be  attached  to 
the  surrogate  s  court  of  said  county.  Such  interpreter  shall 
receive  a  salary  of  eighteen  hundred  dollars  per  annum  to  be 
paid  by  the  comptroller  of  the  city  of  New  York,  in  monthly  in- 
stalments, and  shall,  before  entering  upon  his  duties,  file  in  the 
office  of  the  clerk  of  the  county  of  Kings  the  constitutional  oath 
of  office  in  which  there  shall  also  be  incorporated  language  to 
the  effect  that  he  will  fully  and  correctly  interpret  and  translate 
each  question  propounded  through  him  to  a  witness  and  each 
answer  thereto  in  said  courts.     The  compensation  for  the  above 
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interpreter  to  be  taken  out  of  the  amount  appropriated  for  the 
support  of  the  said  surrogate's  court,  or  from  any  other  con- 
tingent city  fund. 

Former    |    2513-n,    as    added    by    L.    1909,    ch.    65,    amended    and    renum- 
bered by  L.   1914,  ch.  443,  in  effect  Sept.   1,   1914. 
Original  Source. —  Code  Cly.   Pro.,    f   300. 

§  2495.  [Added,  1014.]  Stenographer  for  nurrosrate'i 
courtu  In  New  York,  Kinffa,  Erie,  Albany,  We*tehe«ter  and 
Qaeeng  counties. 

The  surrogate  of  each  of  the  counties  of  New  York,  Kings, 
Queens,  Erie,  Albany  and  Westchester  must  appoint,  and  may, 
for  cause,  remove,  a  stenographer  for  his  court. 

In  the  counties  of  New  York  and  Kings  such  stenographers 
shall  receive  a  salary  fixed  by  law,  to  be  paid  as  the  salaries  of 
clerks  in  the  surrogate's  office  are  paid. 

In  the  counties  of  Erie,  Albany,  Westchester  And  Queens  the 
salary  of  said  stenographer  shall  be  fixed  by  the  board  of  super- 
visors, or  by  the  board  of  estimate  and  apportionment,  as  the  case 
may  be,  and  the  payment  of  such  salary  shall  be  provided  for  by 
such  board  in  the  same  manner  as  other  county  salaries  are  paid. 

Added  by  L.  1914,  ch.  443,  In  effect  September  1,  1914.     See  former  |  2512. 

S  2406.    [Am'd,     1803.     1800.     1002,    1003,    1004,     lOOS,    1000, 
lOOO,  1010,  1014,  1016.]     Idem.     In  other  countiea. 

The  surrogate  of  each  county,  except  New  York,  Kings,  J&ronx, 
Albany,  Westchester,  Hamilton,  Queens,   Richmond,  and  Erie  may, 
in  his  discretion,  appoint,  and  at  pleasure  remove,  a  stenographer 
for  his  court,   who,   except  in   Sullivan   county,   shall   receive  a 
salary  to  be*  fixed  by  such  surrogate,  not  exceeding  in  counties 
having  a  population  less  than  thirty  thousand,  eight  hundred  dol- 
lars per  annum;  in  counties  having  a  population  of  thirty  thou- 
sand   and    not    more    than    fifty    thousand,    not    exceeding    one 
thousand  dollars  per  annum,  and  in  counties  having  a  population 
exceeding  fifty  thousand,   not  exceeding  twelve  hundred  dollars 
per  annum,  except  that  in  counties  in  which  are  located  cities  of 
the  second  class,  or  in  counties  in  which  are  located  three  cities 
of  the  third  class,  such  salary  shall  not  exceed  eighteen  hundred 
dollars  per  annum;  and  in  any  county  wholly  containing  a  city 
of  the  first  class,  such  salaries  shall  not  exceed   two  thousand 
dollars  per  annum.     The  population  of  the  several  counties  shall 
be  determined  by  the  last  preceding  census.      If  a  regular  steno- 
grapher  is    appointed    in   Sullivan    county,    his    salary    shall   be 
five  hundred  dollars  per  annum.     The  board  of  supervisors  shall 
provide  for  the  payment  of  such  salary  in  the  same  manner  as 
other    county    salaries    are    paid.      When    not    actually    engaged 
in   the   discharge  of   his   duties   as   stenographer,    he   shall   per- 
form such  clerical  duties  in  connection  with  the  surrogate's  court 
as  the  surrogate  directs.     In  counties  wherein  the  surrogate  is 
also  county  judge,   the  stenographer  so  appointed   shall   be  the 
stenographer  of  the  county  court,  and  shall  perform  the  duties 
pertaining   to   a   stenographer   of   the   county   court   without  ad- 
ditional compensation.     In  counties  where,  for  any  cause,  a  regu- 
lar stenographer  for  his  court  has  not  been  appointed,  as  provide*! 
by  this  section,  the  surrogate  may,  in  individual  proceedings  re- 
quiring the  services  of  a  stenographer,   appoint  a   stenographer 
who  shall  be  paid  a  reasonable  compensation,  certified  by  the 
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surrogate  in  every  case  in  which  he  takes  notes  of  testimony,  from 
the  estate  or  matter  in  which  such  services  are  rendered. 

When  the  regular  stenographer  appointed  under  this  or  the 
last  section  is  sick,  absent,  on  his  vacation,  or  unable  to  act  for 
other  good  cause,  the  surrogate  may  designate  a  stenographer  to 
act  temporarily  in  his  place,  who  shall  be  paid  by  the  county  a 
reasonable   compensation   certified   by   the   surrogate. 

Former  f  2513,  as  amended  by  L.  1893,  ch.  686,  L.  1896,  ch.  248,  L.  1902, 
ch.  265,  L.  1903,  ch.  470,  L.  1904,  ch.  59.  L.  1905,  ch.  570,  L.  1906, 
rb.  226,  L.  1909,  ch.  270,  L.  1910,  ch.  705,  amended  and  renumbered  by 
L.   1914.   ch.   443;   am'd   by   L.    1915,   ch.   221,  in   effect    Apr.   5,    1915. 

Original  Source. —  The  flrat  two  sentences  are  from  L.  1871,  ch.  874,  f  I  1,  2. 

§  2497.    [Am'd,   1014.]      Duty   of   Htenoffrapher. 

The  stenographer  of  a  surrogate's  court  must,  under  the  direc- 
tion of  the  surrogate,  take  full  stenographic  notes  of  all  proceed- 
ings, in  which  oral  proofs  are  given,  except  where  the  surrogate 
otherwise  directs.  The  testimony  must  be  legibly  written  out  at 
length  by  him,  from  his  notes  when  required  by  the  surrogate; 
and  the  minutes  thereof  as  so  written  out,  must,  after  being 
authenticated,  as  prescribed  in  the  next  section,  be  filed  in  the 
surrogate's  office,  and  in  all  cases  his  stenographic  books  must  be 
so  filed  and  remain  in  the  surrogate's  office  five  years. 

Former  |  2541,  amended  and  renumbered  by  L.  1914,  ch.  443,  in  effect 
Sept.  l,  1914. 

Original  Source.— L.   1871,   ch.  874,    8  1.   In  part;  Code  of  Proc.   S  256. 

I  2498.  [Am'd,  1881,  1914.]  How  minutes  of  testimony 
authenticated  and  bound.  » 

The  minutes  of  testimony  written  out  as  prescribed  in  the  last 
section,  or  taken  by  the  surrogate,  or  under  his  direction,  while  the 
witness  is  testifying,  must,  before  ueing  filed,  be  authenticated  by 
the  signature  of  the  stenographer,  referee,  the  surrogate  or  tne 
clerk  of  the  surrogate's  court,  as  the  case  may  be,  to  the  effect 
that  they   are   correct. 

The  minutes  of  testimony  written  out  by  the  stenographer  must 
be  bound,  at  the  expense  of  the  county,  in  volumes  of  convenient 
size  and  shape,  indorsed  "  Stenographic  minutes,"  and  numbered 
consecutively. 

Former  ||  2542  and  2543,  the  first  as  amended  by  L.  188I.  ch.  535, 
•mended  and  renumbered  by  L.   1914,   ch.  443,   in  effect  Sept.   1,    1914. 

Original  Source. —  L.  1877,  ch.  206,  ||  1,  3,  In  part,  and  part  of  §  2; 
Code  of  Proc.,  %  256. 

§  2499.   [Added,    1914.]    Fees    for    copying:    or    recording? 

papers. 

The  clerk  of  the  surrogate's  court  may  charge  and  receive  to  the 
n«e  of  the  county  the  following  fees,  except  that  where  the  board 
of  supervisors  or  board  of  aldermen  have  allowed 'him  to  receive 
fe**8  for  his  own  use  the  same  may  be  received  and  retained  by 
said  clerk: 

1.  For  furnishing  a  transcript  of  a  decree  to  be  filed  in  the 
county  clerk's  office,  fifty  cents. 

2.  For  making  a  copy  of  the  proceedings  and  evidence  in  any 
matter,  six  cents  per  folio. 
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3.  For  recording  agreements  settling  estates  or  accounts,  re- 
leases, assignments,  or  mortgages  of,  or  liens  upon  any  interest  in 
an  estate  or  fund;  wills  probated  in  another  county  or  state,  and 
the  papers  required  to  be  recorded  therewith,  ten  cents  for  each 
folio. 

4.  Fx>r  a  certificate,  other  than  a  certificate  that  a  paper,  for 
the  copying  of  which  he  is  entitled  to  a  fee,  is  a  copy,  twenty-five 
cents. 

5.  For  making  and  certifying  a  copy  of  a  will,  or  paper  on  file 
or  recorded  in  such  office,  ten  cents  for  each  folio. 

6.  For  comparing  and  certifying  that  a  paper  is  a  copy  of  a 
record  or  paper  on  file,  twenty-five  cents  and  five  cents  for  each 
folio;  and  for  comparing  and  certifying  a  case  on  appeal  where 
printed  copies  thereof  are  presented  by  any  party  to  any  proceed- 
ing, one  cent  for  each  folio. 

7.  For  recording  the  official  bond  or  undertaking  of  an  exec- 
utor, administrator,  guardian  or  trustee,  ten  cents  a  folio,  except 
that  where  the  clerk  receivos  a  salary  as  full  compensation  for  his 
services  no  fee  shall  be  charged  for  such  recording. 

The  board  of  supervisors,  or  board  of  aldermen,  may  fix  a  dif- 
ferent rate  of  compensation,  and  may  require  the  clerk  to  keep  an 
account  of  all  such  fees  and  make  report  thereof  whenever  re- 
quested by  such  board. 

On  the  appointment  of  a  guardian,  if  it  appears  that  the  appli- 
cation is  made  for  the  purpose  of  enabling  the  minor  to  receive 
bounty,  arrears  of  pay  or  prize  money,  or  pension  due,  or  other 
dues  or  gratuity  from  the  federal  or  state  government,  for  the 
services  of  the  parents  or  brother  of  such  minor  in  the  military  or 
naval  service  of  the  United  States,  no  fees  shall  be  charged  or 
received.  * 

Added  by  L.  1914,  ch.  443.  In  effect  Sept.  1,  1914.     See  former  9  2G0X 

§  2500.  [Added,  1014.]  Feon  of  stenographer  art  Ins  or 
taking*  testimony  in   surrogate's  court. 

A  stenographer,  appointed  or  acting  pursuant  to  sections  2496 
and  2497  of  this  act,  may  charge  and  receive  a  sum  not  exceeding 
six  cents  per  folio  for  furnishing  a  copy  of  the  minutes,  proceed- 
ings and  testimony  taken  in  surrogate's  court  to  any  person  who 
applies  for  the  same. 

Added  by  L.  1914,  ch.  443,  in  effect  Sept.   1,  1914. 

|  2501.     [Added,  1914.]    Expenses  of  surrogate  or  clerk. 

Where,  upon  the  applfeation  of  any  party,  the  surrogate,  or  the 
clerk  of  the  surrogate  s  court,  goes  to  a  place  other  than  the  sur- 
rogate's office,  or  the  court  room  where  surrogate's  court  is  regu- 
larly held,  in  order  to  take  testimony,  he  shall  be  paid  by  such 
party  his  actual  and  necessary  expenses. 

Added  by  L.   1914,  ch.  443,  In  effect  Sept.  1,   1914. 

|  2502.  [Am'd,  1892,  1894,  1900,  190S,  1905,  1906,  190T, 
10O8,  19©9,  1913,  1914,  1915,  1917.]  Clerk  of  surrogate's 
court;   deputy  clerk    of   surrogate's   court;   their    powers. 

The  clerk  and  deputy  clerk  of  the  surrogate's  court  may  sev- 
erally   exercise,   concurrently    with   the   surrogate,    the   following? 

powers  of  the  surrogate: 
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1.  He  may  certify  and  sign  as  c)erk  of  the  court,  or  as  deputy 
i*U?rk  of  the  court,  as  the  case  may  be,  any  of  the  records  of  the 
court,  and  the  records  and  papers  specified  in  subdivision  nine  of 
section  2490  of  this  chapter. 

2.  He  may  issue  any  citation,  subpoena  or  other  mandate  to 
which  a  party  is  entitled  as  of  course,  either  unconditionally  or  on 
the  filing  of  any  paper;  and  may  sign,  as  clerk  of  the  court,  or  as 
deputy  clerk  of  the  court,  as  the  case  may  be,  and  affix  the  seal 
of  the  court  to  any  letters  or  mandate  issued  from  the  court. 

3.  He  may  certify  in  the  manner  prescribed  by  chapter  nine 
of  this  act,  a  copy  of  any  paper,  required  or  permitted  by  law  to 
be  filed  or  recorded  in  the  surrogate's  office. 

4.  He  may  adjourn  to  a  definite  time,  not  exceeding  thirty  days, 
any  matter,  when  the  surrogate  is  absent  from  his  office  or  un- 
able, by  reason  of  other  engagements,  to  attend  to  the  same. 

5.  He  may  administer  oaths,  take  affidavits  and  the  proof  and 
acknowledgment  of  deeds  and  all  other  instruments  in  writing 
and  certify  the  same  with  the  same  force  and  effect  as  if  taken 
and  certified  by  the  county  judge;  and  in  anj  proceeding  of  which 
the  court  has  jurisdiction,  he  may  administer  oaths,  take  affi- 
davits, testimony  and  depositions,  and  certify  the  same  at  any 
place  within  the  state  of  New  York,  with  tne  same  force  and 
effect  as  if  taken  in  his  county. 

^6.  The  clerk  of  the  surrogate's  court  of  each  of  the  counties  of 
Kings,  Bronx,  Queens  and  New  York  may,  with  the  approval  of 
the  surrogate  or  surrogates  of  his  county,  authorize  or  deputize 
one  or  more  of  the  other  clerks,  employed  in  the  surrogate's  office 
of  his  county,  to  sign  his  name,  and  exercise  such  of  the  other 
powers  conferred  Upon  him  by  this  section,  as  he  shall  designate. 
The  surrogate  may  prohibit  the  clerk  and  deputy  clerk,  or  either 
of  them,  from  exercising  any  powers  specified  in  this  subdivision, 
but  the  prohibition  does  not  affect  the  validity  of  any  act  of  the 
clerk  or  deputy  clerk  done  in  disregard  of  the  prohibition. 

7.  The  clerk  or  deputy  clerk  or  other  person  employed  in  any 
capacity  in  a  surrogate's  office,  shall  not  act  as  appraiser,  as  at- 
torney or  counsel,  or  as  referee,  or  special  guardian,  in  any  matter 
before  the  surrogate. 

8.  The  clerk  and  deputy  clerk  of  the  surrogate's  court,  and  in 
the  county  of  Kings  two  other  clerks  and  in  the  counties  of 
Bronx,  Queens  and  Westchester  one  other  clerk,  to  be  designated 
by  the  surrogate,  in  addition  ^o  the  powers  above  enumerated  may 
exercise,  concurrently  with  the  surrogate  of  the  county,  the 
power  to  take  the  proof  of  a  will,  unless  demand  be  made  for 
an  oral  examination  or  cross  examination  of  the  subscribing 
witnesses,  or  objections  to  such  probate  are  pending. 

Former  ||  2509  and  2510,  as  amended  by  L.  1893,  oh.  686,  L.  1804.  ch.  211, 
U  1900  ch.  631,  L.  1903.  ch.  42.  L.  1905,  ch.  615,  L.  1906.  ch.  95,  L.  1907, 
ch,  309,  L.  1908,  cb.  103.  L.  1913,  ch.  439.  amended  and  renumbered  by 
I*  1014.  ch.  443,  and  amended  by  L.  1915,  ch.  61;  L.  1917,  ch.  10,  in  effect 
Bent.    1.  1917. 

Oiifrtnal  Source  of  I  2509. —  The  amendment  of  1893  consolidated  former 
f|  2909  and  2511.  Former  |  2509  was  derlred  from  U  1863.  oh.  362,  f  9; 
L.  1S73,  ch.  3:  L.  1P74.  ch.  456:  I*.  1877.  ch.  206.  I  3:  L.  1877.  ch.  274, 
ff  1.  2.  3.  Former  I  2511  was  derived  from  L,.  1873.  ch.  225,  last  clause 
of  II.  Sobd.  7,  added  by  the  amendment  of  1909  was  derived  from  I*  1889, 
ch.   330,  |  3.  an  amended  by  L.  1895,  ch.  544,  {  3,  and  L.  1908,  cb.   185,  |  2. 

Original  8ource  of  f  2510. —  Substituted  for  former  |  2510  by  the  amend- 
ot  1803.  in  conformity  with  L.   1885.  ch.  367. 
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€  2503.  [Added,  1914.]    Clerk  to  keep  court  and  trust  fund 
regiftter. 

Whenever  there  shall  be  filed  in  the  office  of  the  surrogate  any 
decree  or  order  of  the  surrogate  or  of  the  surrogate's  court  direct- 
ing the  deposit  of  money,  either  actually  in  the  hands  of  some  per- 
son or  persons  or  thereafter  arising  from  the  sale  of  real  estate 
described  in  any  such  decree  or  order,  with  the  county  treasurer  of 
his  county,  or  with  the  chamberlain  of  the  city  of  New  York,  or 
upon  the  filing  in  the  said  surrogate's  office  of  any  treasurer's  or 
chamberlain's  receipt  stating  that  a  sum  of  money  has  been  de- 
posited with  such  treasurer  or  chamberlain,  in  accordance  with  a 
decree  or  order  of  any  such  surrogate's  court  the  clerk  of  the  sur- 
rogate's court  shall  enter  in  the  court  and  trust  fund  register,  the 
title  of  the  proceeding,  or  the  name  of  the  estate  in  which  such  de- 
cree or  order  was  made,  together  with  a  statement  of  the  amount 
so  deposited,  or  ordered  to  be  deposited,  if  said  decree  or  order 
contains  the  amount  of  same,  and  the  name  of  the  person  or  per- 
sons, if  any,  to  whom  said  money  is  ordered  to  be  paid,  and  the 
date  of  the  filing  of  the  same  or  of  such  receipt  as  herein  men- 
tioned. 

*  deled   by   L.    1014,    eh.    443,    in   effect  Sept.    1,    1914. 
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ARTICLE    THIRD. 

The  surrogate's  court  and  its  generdl  jurisdiction, 

See.    2504.  Surrogate's  court;  when  to  be  open;  times  and  places  of  holding 
court. 

2505.  When  and   where  court  held   by  county  judge;   proceeding!*  where 

county   judge   is  also  surrogate. 

2506.  Terms   of  surrogates'   courts   in   New   York   county   and   powers  of 

Miirrogat«»s. 

2507.  Proceedings   in  supreme   court  regulated. 

2508.  Idem ;    transfer  of  proceedings   to  surrogate's  court. 

2500.  Proceedings,    et    cetera,    of    acting    surrogates,    where    and    bow 
recorded. 

2510.  General    Jurisdiction    of    surrogate's    court. 

2511.  Jurisdiction  of  persons;  when  and  how  obtained. 

2512.  Jurisdiction  of  subject  matter;  objection  to  defect  In  record. 
251.1.   Presumption  of  jurisdiction. 

2514.  Effect  of  exercise  of  jurisdiction. 

2515.  Exclusive  jurisdiction. 

2516.  Concurrent  jurisdiction  of  two  or  more  surrogates. 

2517.  Jurisdiction,  how  affected  by  locality  of  debts. 

§  254>4.  [Added,  1914.]  Surrogate**  court;  when  to  be 
opened;  timei  and  place*  of  holding  court. 

The  surrogate's  court  is  always  open  for  the  transaction  of  any 
business  within  its  powers  and  jurisdiction. 

The  surrogate  may,  from  time  to  time,  appoint,  and  may  alter, 
the  times  and  places  of  holding  said  court  for  the  transaction  of 
any  business  which  may  come  before  it.  The  surrogate  may  sign 
orders,  decrees,  letters  testamentary,  of  administration  and  of 
guardianship,  and  approve  bonds  wherever  he  may  be  at  any  time. 

Added   by   L.    1914,    ch.   443,   In  effect  Sept.    1,    1014.     Sec  former  g  2504. 

S  250S.  [Am'd,  1914.]  When  and  where  court  field  by 
county    Judge.       Proceeding*    where    county   judge    in    also 

■arrogate. 

The  surrogate's  court,  in  a  county  where  the  county  judge  is 
also  surrogate,  may  be  held  at  the  time  and  place  at  which  the 
county  court  is  held;  and  the  jury  in  attendance  may  constitute 
the  jury  for  the  trial  of  any  issue  arising  in  the  surrogate's  court. 

Former   f   2500,    amended   and   renumbered   by   L.    1914,   ch.   443,   in  effect 
S*pt.    1.    1914. 
Original  Source.—  I,.   1847,   ch.  280,   f  32,  In  part. 

§  2SMM).  [Am'd,  1803,  18W>,  1014.]  Term*  of  surrogate's 
courtM    in   New   York  county  and   powers  of  surrogates. 

The  surrogates  of  the  county  of  New  York,  from  time  to 
time  must  appoint  and  may  alter  the  times  of  holding  terms  of 
that  court  for  the  trinl  of  probate  proceedings  and  for  the  hear- 
ing of  motions  and  other  chamber  business.  They  must  pre- 
wribe  the  duration  of  such  terms,  and  assign  the  surrogate  to 
preside  and  attend  at  the  terms  so  appointed.  In  case  of  the  in- 
ability of  a  surrogate  of  that  county  to  preside  or  attend,  the 
other  surrogate  may  preside  or  attend  in  his  place.    Two  or  more 


||  2507-08  SURROGATES'  COURTS.  c.  18, 1. 1,  a.  8 

terms  of  the  surrogate's  court  may  be  appointed  to  be  held  at 
the  same  time.  The  term  of  that  court  held  at  the  chambers 
shall  dispose  of  all  business  except  contested  probate  proceed- 
ings; all  contested  probate  proceedings  shall  be  disposed  of  at  the 
trial  term.  An  appointment  must  be  published  in  two  news- 
papers published  in  the  city  of  New  York  during  or  before  the 
first  week  in  January  in  each  year.  All  the  powers  conferred 
by  law  upon  the  surrogate  of  the  county  of  New  York  may  be 
exercised  by  either  of  the  surrogates  of  the  said  county.  T^iere 
shall  be  published  in  the  official  law  paper  published  in  said 
county,  upon  Monday  of  every  week,  under  the  name  of  the 
surrogate  making  the  several  appointments,  a  full  and  true  list 
of  the  names  of  all  appraisers,  transfer  tax  appraisers,  special 
guardians,  referees  and  temporary  administrators,  which  either 
surrogate  shall  have  designated  or  appointed  during  the  preced- 
ing week  together  with  the  names  of  the  proceedings  in  which 
they  were  appointed  and  the  dates  of  said  appointments. 

Former  f  2504.  as  amended  by  L.  1893.  ch.  9.  L.  "1899,  ch.  605,  amended 
and  renumbered  by  U  1914,  cb.  443,  In  effect  Sept.   1,   1914. 

Original  Source. —  The  first  sentence  wan  tMken  from  R.  8.,  pt.  3,  cb.  % 
tit.  1,   S  12,  In  part. 

§  2BOT.  [Am'd,  1895,  10*4*7  Proceeding*  In  Hapreme  court 
regulated. 

In  a  special  proceeding  cognizable  before  a  surrogate,  taken  in 
the  supreme  court,  as  prescribed  in  section  2480  of  this  chapter, 
the  seal  of  the  court  in  which  it  is  taken,  must  be  used,  where 
a  seal  is  necessary.  The  special  proceeding  must  be  entitled 
in  that  court;  and  the  papers  therein  must  be  filed  or  recorded, 
as  the  case  may  be,  and  issues  therein  must  be  tried,  as  in 
an  action  brought  in  that  court.  The  clerk  of  that  court  must 
sign  each  record,  which  is  required  to  be  signed  by  the  surrogate 
or  the  clerk  of  the  surrogate's  court.  The  issuing  of  a  citation 
may  be  directed,  and  auy  order  intermediate  the  citation  and  the 
decree  may  be  made  by  a  judge  of  the  court. 

Former  §  2490,  as  amended  by  L.  1895.  ch.  946,  amended  and  renum- 
bered by  L.    1914,  ch.  443.  in  effect  Sept.   1,   1914. 

Original  Source. —  Mostly  new.  But  see  references  cited  In  note  to  I 
2478,   ante. 

§  2508.  [Am'd,  1805,  1914.]  Id.j  transfer  of  proceeding* 
to  anrroarate'*  court. 

The  court  may,  at  any  time,  in  its  discretion,  upon  being  satis- 
fied that  the  reason  for  the  exercise  of  its  powers  and  jurisdiction 
has  ceased  to  operate,  make  an  order  to  transfer  to  the  surro- 
gate's court  any  matter  then  pending  before  it.     Such  an  order 
operates  to   transfer   the    same  accordingly.     Immediately   after 
such   a    transfer,   or   after   the   revocation    of   the   order  of  the 
justice  of  the  supreme  court  as  prescribed  in  section  2483,   the 
surrogate  must  cause  entries  to  be  made  in  the  proper  book   in 
his  office  referring  to  all  the  papers  filed,  and  orders  entered,  or 
other  proceedings  taken  in  the  supreme  court;  and  he  may  cause 
copies  of  any  of  the  orders  or  papers  to  be  made,  and  recorded 
or  filed  in  his  office,  at  the  expense  of  the  county. 

Former  |  2491,  as  amended  by  L.  1895.  ch.  946,  amended  and  resram- 
bered  by  L.   1914,  ch.   44?,  in  effect  Sept.    1.   1914. 

Original  Source. —  Mostly  new.  But  see  references  cited  tn  note  to  § 
1478,   ante.  ¥ 
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§  2509.    [Am'd,  1914.]     Proceeding-*,  etc.,  of  act  Ins;  surro- 
gate*, where  and  how  recorded. 

Where  an  act  is  done,  or  a  proceeding  is  taken  by,  before,  or 
by  authority  of,  an  officer,  or  a  person  appointed  by  the  board  of 
supervisors,  or  by  the  board  of  aldermen,  temporarily  acting  as 
surrogate  of  any  county  as  prescribed  in  this  chapter,  the  same 
must  be  recorded,  or  the  proper  minutes  thereof  must  be  entered, 
in  the  books  of  the  surrogate's  court,  in  like  manner  as  if  the 
same  wore  done  or  taken  by,  before,  or  by  authority  of  the  sur- 
rogate of  the  county;  and  the  officer  or  person  so  acting,  or  the 
clerk  of  the  surrogate's  court,  must  sign  the  certificate  of  pro- 
hate  and  any  letters  so  issued,  and  must  certify  the  record 
thereof  in  the  book. 

Former   f   2404,   amended   and  renumbered  by  L.   1014,   ch.   443,   In   effect 
Sept.    1.    1914. 
Original  Source. —  Mostly  new.     Bnt  see  R.  8.,  pt  2,   cb.  6,  tit.  2,   |  53. 

§  2510.    [Am'd,  1903,  1914.]      General  Jurisdiction  of  »ur- 
rosjrate's  court. 

Each  surrogate  must  hold,  within  his  county,  a  court,  which 
has,  in  addition  to  the  powers  conferred  upon  it,  or  upon  the 
surrogate,   by  special  provision  of  law,  jurisdiction,  as  follows: 

To  administer  justice  in  all  matters  relating  to  the  affairs 
of  decedents,  and  upon  the  return  of  any  process  to  try  and 
determine  all  questions,  legal  or  equitable,  arising  between  any 
or  all  of  the  parties  to  any  proceeding,  or  between  any  party 
and  any  other  person  having  any  claim  or  interest  therein  who 
voluntarily  appears  in  such  proceeding,  or  is  brought  in  by  sup- 
plemental citation,  as  to  any  and  all  matters  necessary  to  be 
determined  in  order  to  make  a  full,  equitable  and  complete  dis- 
position of  the  matter  by  such  order  or  decree  as  justice  requires. 

And  in  the  cases  and  in  the  manner  prescribed  by  statute: 

1.  To  take  the  proof  of  wills;  to  admit  wills  to  probate;  and 
to  take  and  revoke  probate  of  heirship. 

2.  To  grant  and  revoke  letters  testamentary  and  letters  of 
administration,  and  to  appoint  a  successor  in  place  of  a  person 
whose  letters  have  been  revoked. 

3.  To  direct  and  control  the  conduct,  and  settle  the  accounts, 
of  executors,  administrators,  and  testamentary  trustees;  to  re- 
move testamentary  trustees,  and  to  appoint  a  successor  in  place 
of  a   testamentary  trustee. 

4.  To  enforce  the  payment  of  debts  and  legacies;  the  distribu- 
tion of  the  estates  of  decedents;  and  the  payment  or  delivery,  by 
executors,  administrators,  and  testamentary  trustees,  of  money  or 
other  property  in  their  possession,  belonging  to  the  estate  or 
fund. 

£>.  To  direct  the  disposition  of  real  property,  and  interests  in 
real  property  of  decedents,  and  the  disposition  of  the  proceeds 
thereof. 

0.  To  appoint  and  remove  guardians  for  infants;  to  compel 
the  payment  and  delivery  by  them  of  money  or  other  property 
belonging  to  their  wards;  to  direct  and  control  their  conduct,  and 
settle    their  accounts. 

7.  To  settle  the  accounts  of  a  father,  mother  or  other  rela- 
tire  having  the  rights,  powers  and  duties  of  a  guardian  in  socage, 
and  to  compel  the  payment  and  delivery  of  money  or  other 
property  belonging  to  the  ward. 
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8.  To  determine  the  validity,  construction  or  effect  of  any  dis- 
position of  property  contained  in  any  will  proved  in  his  court, 
whenever  a  special  proceeding  is  brought  for  that  purpose,  or 
whenever  it  is  necessary  to  make  such  determination  as  to  any 
will  in  a  proceeding  pending  before  him,  or  whenever  any  party 
to  a  proceeding  for  the  probate  of  any  will,  who  is  interested 
thereunder,  demands  such  determination  in  such  proceeding. 

Former  $  2472.  as  amended  by  L.  1903,  ch.  407,  amended  and  renumbered 
by  L.    1914,    ch.   448,   In   effect   Sept.    1,    1914. 

Original  Source.—  R.  8.,  pt.  3,  ch.  2,  tit.  1,  |  1;  pt.  2,  ch.  6,  tit  3, 
art.  3.  f  66,  as  amended  by  L.  1866,  ch.  116;  L.  1867,  ch.  782;  L.  1871, 
ch.   482;    L.    1874,   ch.    267. 

§  2511.  [Added,  1014.]  Jurisdiction  of  persons;  when  and 
how  obtained. 

The  surrogate's  court,  in  any  proceeding  before  it,  shall  have 
jurisdiction  of  the  following  described  persons: 

1.  The  petitioner. 

2.  Parties  who  have  been  duly  cited,  including  all  those 
described  as  being  persons  belonging  to  a  class,  or  connected  with 
the  decedent,  or  as  interested  in  the  property  or  matter  in  ques- 
tion, whether  designated  by  their  full  and  correct  names  or  not. 

3.  Persons  of  full  age  who  have  not  been  judicially  declared  to 
be  incompetent  to  manage  their  affairs. 

a.  Who  shall,  either  before  or  after  the  filing  of  the  petition, 
waive  the  issue  or  service,  or  both,  of  the  citation  by  an  instru- 
ment in  writing  signed,  acknowledged,  or  proved  and  duly  cer- 
tified. 

b.  Who,  whether  named  in  the  petition  or  citation  or  not,  shall 
appear  personally  in  court  and  file  written  signed  notice  of 
appearance  acknowledged,  or  proved,  and  duly  certified. 

c.  Who,  whether  named  in  the  petition  or  citation  or  not,  shall 
appear  by  attorney  whose  authority  in  writing  to  appear,  so 
signed,  acknowledged,  or  proved,  and  duly  certified,  shall  be  filed. 

Added   by  L.    1914,    ch.   443,   in  effect  Sept.   1,   1914. 

§  2512.   [Added,    1014.]    Jurisdiction     of    subject    matter; 
objection  to  defect  in  record. 

The  surrogate's  court  obtains  jurisdiction  in  every  case  to  make 
a  decree  or  other  determination  by  the  existence  of  the  jurisdic- 
tional facts  prescribed  by  statute.  When  the  decree  or  other 
determination  fails  to  recite  the  existence  or  proof  of  a  juris- 
dictional fact,  and  such  fact  actually  existed:  or  when  any  party 
has  failed  to  take  any  intermediate  proceeding  required  by  law 
to  be  taken,  an  objection  to  such  decree  or  determination  based 
thereon  is  available  only  upon  appeal,  and  the  surrogate's  court 
may,  in  its  discretion,  allow  such  a  defect  to  be  supplied  by 
amendment. 

Added  by  L.  1914.  ch.  443,  In  effect  Sept.  1,  1914.  See  former  f  2474. 
originally  revised  from  L.  1868,  ch.  260,  §  1;  L.  1870,  ch.  358,  f  1* 
L.    1872,   ch.  92. 

§  2513.    [Am'd,    1910,    1914.]    Presumption   of   jurisdiction. 

Whore  the  jurisdiction  of  a  surrogate's  court  to  make,  a  decree 
or  other  determination,  is  drawn  in  question  collaterally,  tlie 
jurisdiction  is  presumptively,   and,   in  the  absence  of  fraud   or 
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collusion,  conclusively,  established,  by  an  allegation  of  the  juris- 
dictional facts,  contained  in  a  written  petition  or  answer,  duly 
verified,  used  in  the  surrogate's  court.  The  fact  that  jurisdiction 
of  the  parties  was  obtained  is  presumptively  proved,  by  a  recital 
to  that  effect  in  the  decree. 

Former  f  2473.  as  amended  by  L.   1910,  ch.  576,  amended  and  renumbered 
toj  L.   1914,   ch.  443,   in  effect  Sept.   1,   1914. 
Original  Source.     See  L.   1S70,   ch.  359. 

§  2514.    [Renum.,  1914.]     Effect  of  exercise  of  Jurisdiction. 

Jurisdiction,  once  duly  exercised  over  any  matter  by  a  surro- 
gate's court,  excludes  the  subsequent  exercise  of  jurisdiction  by 
another  surrogate's  court,  over  the  same  matter,  and  aV  its  in- 
cidents, except  as  otherwise  specially  prescribed  by  law.  Where 
a  guardian  has  been  duly  appointed  by,  or  letters  testamentary 
or  of  administration  have  been  duly  issued  from,  or  any  other 
special  proceeding  has  been  duly  commenced  in,  a  surrogate's 
court  having  jurisdiction,  all  further  proceedings  to  be  taken 
in  a  surrogate's  court,  with  respect  to  the  same  estate  or  matter, 
must  be  taken  in  the  same  court. 

Former  I  2475,  renumbered  by  L.   1914,  eh.   443,  in  effect  Sept.   1,  1914. 
Original  Source.—  R.   S.,    pt.    3,    ch.   2,    tit.    1,    f   12;   pt.   2,   ch.   6,    tit.    1, 
I  28,   and  tit.  5,   f  24. 

9  2515.    [Am'd,    1014.]    Exclusive    JurUdiction. 

The  surrogate's  court  of  each  county  has  jurisdiction,  exclusive 
Jt  every  other  surrogate's  court,  to  take  the  proof  of  a  will,  and 
to  grant  letters  testamentary  thereupon,  or  to  grant  letters  of 
administration,  as  the  case  requires,  in  either  of  the  following 
cases: 

1.  Where  the  decedent  was,  at  the  time  of  his  death,  a  resi- 
dent of  that  county,  whether  his  death  happened  there  or  else- 
where. 

2.  Where  the  decedent,  not  being  a  resident  of  the  state,  died 
within  that  county,  leaving  personal  property  within  the  state, 
or  leaving  personal  property  which  has,  since  his  death,  come  into 
the  state,  and  remains  unadministered. 

3.  Where  the  decedent,  not  being  a  resident  of  the  state,  died 
without  the  state,  leaving  personal  property  within  that  county, 
and  no  other;  or  leaving  personal  property  which  nas  since  his 
death,  come  into  that  county,  and  no  other,  and  remains  unadmin- 
istered. 

4.  Where  the  decedent  was  not,  at  the  time  of  his  death,  a  resi- 
dent of  the  state,  and  a  petition  for  probate  of  his  will,  or  for  a 
grant  of  letters  of  administration,  under  subdivision  second  or 
third  of  this  section,  has  not  been  filed  in  any  surrogate's  court; 
but  real  property  of  the  decedent,  to  which  the  will  relates,  or 
which  is  subject  to  disposition  under  title  fourth  of  this  chapter, 
is  situated  within  that  county,  and  no  other. 

Former  |   2476,    amended   and   renumbered  by  L.    1914,    ch.   443,    In   effect 
Sept.    1,  1914. 

Original  Source.— R.    S.,   pt.   2,    ch.   6,   tit.    2,    §   23;   pt.   3,   ch.   2,    tit.    1, 
5   1;    L.  1837,  ch.  460,   §  1. 
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|  8510.   [Rennm.,  1914.]      Concurrent  Jurisdiction  of  two 
or  more   aurroarate*. 

Where  personal  property  of  the  decedent  is  within,  or  comea 
into,  two  or  more  counties,  under  the  circumstances  specified  in 
subdivision  third  of  the  last  section;  or  real  property  of  the  dece- 
dent is  situated  in  two  or  more  counties,  under  the  circumstances 
specified  in  subdivision  fourth  of  the  last  section;  the  surrogates' 
courts  of  those  counties  have  concurrent  jurisdiction,  exclusive  of 
every  other  surrogate's  court,  to  take  the  proof  of  the  will  and 
grant  letters  testamentary  thereupon,  or  to  grant  letters  of  admin- 
istration, as  the  case  requires.  But  where  a  petition  for  probate 
ot  a  will,  or  for  letters  of  administration,  has  been  duly  filed  in 
either  of  the  courts  so  possessing  concurrent  jurisdiction,  the  juris- 
diction of  that  court  excludes  that  of  the  other. 

Former  |  2477,  renumbered  by  L.  1014,  eh.  443,  In  effect  Sept   1,  191*- 
Original  Source.—  R.  S.,  pt.  2,  cb.  6,   tit.  2,   |  24. 

8  2517.  [Renam.,  1914.]  Jurisdiction,  how  affected  *T 
locality  of  debts. 

For  the  purpose  of  conferring  jurisdiction  upon  a  surrogate's 
court,  a  debt  owing  to  a  decedent  by  a  resident  of  the  state  i* 
regarded  as  personal  property  situated  within  the  county  where 
the  debtor,  or  either  of  two  or  more  joint  debtors,  resides;  and  a 
debt  owing  to  him  by  a  domestic  corporation  is  regarded  as  per- 
sonal property  situated  within  the  county  where  the  principal 
office  of  the  corporation  is  situated.  But  the  foregoing  provision 
does  not  apply  to  a  debt  evidenced  by  a  bond,  promissory  note,  or 
other  instrument  for  the  payment  of  money  only,  in  terms  negoti- 
able, or  payable  to  the  bearer  or  holder.  Such  a  debt,  whether  the 
debtor  is  a  resident  or  a  non-resident  of  the  state,  or  a  foreign  or 
a  domestic  government,  state,  county,  public  officer,  association, 
or  corporation,  is,  for  the  purpose  of  so  conferring  jurisdiction, 
regarded  as  personal  property  at  the  place  where  the  bond,  note 
or  other  instrument  is,  either  within  or  without  the  state. 

Former  f  2478,  renumbered  by  L.  1014,  cb.  443,  hi  effect  Sept  1,  191*. 
Original  Source. —  New. 
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TITLE  H. 

Special  proceedings;  pleadings,  process  and  Its  service;  appears 
ance;  trial  by  court  or  jury;  taking  and  preserving  testi- 
mony; orders  and  decrees,  their  effect  and  enforcement. 
Letters,  their  requisites,  effect,  issue  and  revocation.  Bonds, 
their  requisites,  approval,  prosecution,  and  discharge. 
Sureties,  their  rights  and  obligations. 

Article  1.  Special  proceedings,  how  begun;  pleadings  and  process;  service 
of  citation  and  other  process,   and  proof  thereof. 

2.  Appearance,  appointment  of  special  guardian;  consolidation  of 
proceedings.  Reference,  trial,  decision,  exceptions  and  testi- 
mony. Orders  and  decrees,  effect  and  enforcement;  docketing, 
discharging  and  staying. 

8.  Letters,  their  requisites,  priority  and  authority;  how,  when  and 
to  whom  granted;   reTocation.     Removal  of  trustee. 

4.  Bonds  and  undertakings,  approval,  recording,  prosecution  and  dis- 
charge; sureties,  their  release,  rights  and  obligations. 

ARTICLES    FIRST. 

8pecial  proceedings,  how  begun;  pleadings  and  process;  service 
of  citation  and  other  process,  and  proof  thereof. 

See.   2518.  Proceeding  commenced   by   petition;   statute  of  limitations. 

2519.  Written   pleadings   required. 

2520.  Verification  thereof. 

2521  General  contents  of  petition. 

2522!  Process;  bow  executed  and  returnable. 

2523.  General  contents  of  citation. 

2524.  General  contents  of  citation;  persons  constituting  a  class;  persona 

unknown  or  whose  names  or  parts  of  names  are  unknown.' 

2525.  Citation;  how  served  within  state. 

2526.  Service    personally    wlthont    the    state,    or   by    publication;    when 

ordered. 
2527    Application   for  order  permitting  service  by  publication;   or  per- 
sonally without  the  state. 

2528.  Order,   when  and  how  made;  contents  thereof. 

2529.  When  service  of  citation  shall  be  made;  manner  of  service  with- 

out the  state  or  by  publication. 

2530.  Id. ;    upon   infant,    et   cetera ;   additional  requirement   In*   certain 

cases. 

2531.  Proof  of  service  of  citation,  subpoena,  et  cetera. 

2532.  Publication  of  citation,  et  cetera. 

I  2B18  [Am'd,  1914.]  Proceeding  commenced  by  petition* 
•tatvte   of   limitations. 

Every  proceeding  in  surrogate's  court  shall  be  commenced  by 
the  filing  of  a  petition.  In  any  case  where  the  time  in  which  to 
beg-in  such  proceeding  is  limited,  a  citation  or  an  order  to. show 
cause,  on  such  petition  must,  within  sixty  days  thereafter,  be 
issued  and  be  served,  as  prescribed  in  this  chapter  upon  the 
adverse  party,  or  upon  one  of  two  or  more  adverse  parties,  who 
are  jointly  liable,  or  otherwise  united  in  interest;  or  within  the 
same  time,  the  first  publication  thereof  must  be  made  pursuant 
to  an  order  made  as  prescribed  in  this  chapter. 

Former  |  2517,   amended  and  renumbered  by  L,   1914,  ch.  448,   in  effect- 
Sept.    1,    1914. 
Original  Source.-?-  New. 
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|  2019.   [Am'd,  1914.1      Written  pleading*  required. 

All  petitions,  answers,  and  objections  shall  contain  a  plain  and 
concise  statement  of  the  facts  constituting  the  claim,  objection 
or  defence,  and  a  demand  for  the  decree,  order,  or  other  relief, 
to  which  the  party  supposes  himself  to  be  entitled,  and  shall  be 
duly  verified.  The  surrogate  may  require  that  a  copy  thereof 
be  served  upon  any  person  interested  in  such  manner  as  be  may 
direct.  A  party  who  fails  to  comply  with  such  requirement 
may  be  treated  as  a  party  in  default. 

Fanner  f  2538,   amended  and  renumbered  by  I*  1014,   ch.  448,  In  effect 
Sept.   1,    1014. 

Original  Source. —  New. 

|  2520.   [Am'd,  1914.1    Verification  thereof. 

The  provisions  of  sections  523,  524,  525  and  526  of  this  act 
apply  to  a  verification  made  pursuant  to  this  chapter,  and  to 
the  petition  or  other  paper  so  verified,  where  they'  can  be  so 
applied  in  substance,  without  regard  to  the  form  of  the 
proceeding. 

Former  |   2584,   amended  and  renumbered  by  L.   1914,   ch.   443.  In  effect 
Sept.   1,   1914. 
Original   Source. —  New. 

I  2521.   [Added,    1914.]    General    content*   of  petition. 

A  petition  must  substantially  set  forth: 

1.  The  title  of  the  proceeding,  the  name  and  residence  of  the 
person  to  whose  estate  or  fund  the  proceeding  relates,  and  the 
name  and  residence  of  the  petitioner. 

2.  The  facts  upon  which  the  jurisdiction  of  the  court  depends 
to  entertain  the  application  and  grant  the  relief  asked  for. 

3.  So  far  as  they  can  be  ascertained  with  due  diligence,  the 
names  and  post-office  addresses  of  all  the  persons  interested  in 
the  proceeding  who  are  required  to  be  cited  upon  the  application, 
or  concerning  whom  the  court  is  required  to  have  information; 
and  if  the  name  or  post-office  address  of  any  of  such  persons 
is  unknown,  the  facts  which  show  what  effort  has  been  made 
to  ascertain  the  same. 

4.  That  there  are  no  other  persons  than  those  mentioned  inter- 
ested in  the  application  or  proceeding. 

5.  A  request  for  the  relief  or  action  of  the  court  to  which  the 
petitioner  deems  himself  entitled. 

Before  any  process  shall  be  issued  on  a  petition  the  petitioner 
may  be  required  .to  show  by  his  petition  or  otherwise  the  following 
matters: 

If  any  person  named  be  an  infant  there  shall  be  set  forth: 

a.  His  age,  and  whether  or  not  he  has  a  general  or  testamen- 
tary guardian. 

b.  Whether  or  not  his  father,  or  if  he  be  dead,  his  mother  is 
living,  giving  the  name  and  post-office  address  of  such  person. 

c.  The  person  with  whom  such  infant  resides  and  his  post-office 
address. 

If  any  person  named  be  an  adjudged,  or  an  alleged,  incompetent 
there  shall  be  set  forth: 

a.  The  name  and  post-office  address  of  the  committee,  if  any, 
and  the  name  and  post-office  address  of  the  person  or  institution 
having  the  care  or  custody  of  such  incompetent 
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b.  The  facts  regarding  his  incompetency,  and  the  name  and 
post-office  address  of  a  relative  or  friend  having  an  interest  in  his 
welfare. 

If  any  of  such  persons  be  included  in  a  class,  and  his  name  be 
unknown  there  shall  be  set  forth: 

The  names  and  post-office  addresses  of  those  persons  of  the  class 
who  are  known,  and  a  general  description  of  all  other  persons  be- 
longing to  such  class,  showing  their  connection  with  the  decedent 
or  fund  and  their  interest  in  the  property  or  matter  in  question. 

If  any  of  such  persons  be  unknown  or  his  name  be  unknown 
there  shall  be  set  forth: 

A  general  description  of  such  person  showing  his  connection 
with  the  decedent  or  fund,  and  his  interest  in  the  property  or 
matter  in  question. 

Added  by  L.   1914,    ch,  443,   In  effect  Sept   1,   1914. 

§  2522.  [Am'd,  1914.]  Process)  how  executed  and  re- 
turnable. 

The  process  of  the  surrogate's  court  shall  be  a  citation  to  show 
cause,  an  order  to  show  cause,  and  such  other  process  and  man- 
date as  the  surrogate  is  or  shall  be  authorized  by  law  to  issue 
and  employ  in  the  performance  of  the  duties  imposed  on  him  and 
in  the  enforcing  of  his  orders  and  decrees. 

A  citation  or  other  mandate  of  a  surrogate's  court  must,  except 
where  it  is  otherwise  specially  prescribed  by  law,  be  made  re- 
turnable before  the  surrogate's  court  from  which  it  was  issued, 
and  may  be  served  or  executed  in  any  county.  A  warrant  or 
attachment  must  be  directed  to  the  sheriff  of  the  surrogate's 
county,  who  may  execute  it  in  any  county,  and  must  convey  the 
person  arrested  to  the  place  where  it  is  returnable. 

Former  |  2515,  amended  and   renumbered  by  I*   1914,    ch.   443,   in  effect 
Sept  1.  1914. 
Original  Source.—  L.    1837,    ch.   460,    IS   66,   67. 

8  2528.    [Added,  1914.}      General  contents  of  citation. 

£  A  citation  must  substantially  set  forth: 

1.  The  name  and  residence  of  the  petitioner,  and  of  the  per- 
son to  whose  estate  or  fund  the  proceeding  relates. 

2.  The  names  of  all  the  persons  to  be  cited  who  have  not 
waived  its  issue  and  service,  or  have  not  appeared,  so  far  as 
the  same  can  be  ascertained. 

3.  The  time  and  place  when  the  citation  is  returnable,  which 
time  must  not  be  more  than  four  months  after  the  date  thereof. 

4.  The  object  of  the  proceeding  in  regard  to  which  the  per- 
sons cited  are  required  to  show  cause. 

5.  The  date  when  the  citation  issues. 

6.  It  must  be  attested  in  the  name  of  the  surrogate,  and  by 
the  seal  of  his  court. 

Added  by  L.  1914,  ch.  443.  in  effect  Sept.  1,  1914.  See  former  I  2519, 
originally  derlred  from  L.  1837,  ch.  400,   |  7. 

I  2*24.  [Added,  1914.]  General  contents  of  citation}  per- 
son* constituting-  a  class |  persons  unknown  or  -whose 
names  or  parts  of  names  are  unknown. 

In  addition  to  the  requirements  of  the  last  section,  a  citation 
most  substantially  set  forth: 

1.  Where  the  names  of  some  persons  to  be  cited  comprising 
*  class  are  unknown,  the  nunies  of  those  persons  of  the  class 
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who  are  known,  and  a  general  description  of  all  other  persons 
belonging  to  such  class,  showing  their  connection  with  the  dece- 
dent and  their  interest  in  the  property  or  matter  in  question. 

2.  Where  the  persons  to  be  cited  are  unknown,  a  general  de- 
scription of  Buch  persons  showing  their  connection  with  the 
decedent  and  their  interest  in  the  property  or  matter  in  question. 

In  either  of  said  cases  where  the  petitioner  is  ignorant  of  the 
name  of  a  person  to  be  cited,  he  may  designate  that  person  in 
the  citation  by  a  fictitious  name  or  by  so  much  of  his  name  as  is 
known,  adding  a  description  identifying  the  person  intended. 

3.  In  every  case  where  it  appears  that  there  is  no  heir-at-law 
or  next  of  kin,  as  the  case  may  be;  op  that  it  is  not  known 
whether  or  not  there  be  such;  or  when  all  of  the  parties  inter- 
ested are  non-resident  aliens,  the  citation  shall  be  issued  to  the 
attorney-general  of  the  state. 

Added  by   L.    1914,   ch.   443,   In   effect  Sept.    1,   1914.     See  former  |  2518, 
originally  derived,  in  part  from  R.  8.,  pt.  2,  ch.  6,  tit.  2,  5  26. 

§  2525.    [Added,  1914.]     Citation  j  bow  served  within  state. 

Personal  service  of  a  citation  within  the  state  shall  be  made 
as  follows: 

Upon  an  adult  person,  or  upon  an  infant  of  the  age  of  four- 
teen years  or  upwards,  by  delivering  a  copy  thereof  to  the  per- 
son to  be  served. 

Upon  an  infant  trader  the  age  of  fourteen  years,  by  delivering 
a  copy  thereof  to  the  infant  in  person,  and  to  his  father,  mother 
or  guardian;  or  if  there  be  none  within  the  state,  or  if  the  infant 
does  not  reside  with  a  parent,  to  the  person  having  the  care  and 
control  of  him,  or  with  whom  he  resides,  or  in  whose  service  he 
is  employed. 

Upon  a  person  judicially  declared  to  be  incompetent  to  manage 
his  affairs  by  reason  of  lunacy,  idiocy,  or  habitual  drunkenness, 
or  upon  a  corporation  by  delivering  a  copy  thereof  in  the  manner 
prescribed  for  personal  service  of  a  summons  upon  such  a  per- 
son, or  upon  a  corporation  in  article  first  of  title  first  of  chapter 
fifth  of  this  act.  Upon  a  public  officer  by  delivering  a  co?y 
thereof  to  such  officer,  or  to  one  of  his  duly  constituted  deputies. 

Where  it  appears,  by  affidavit,  to  the  satisfaction  of  the  sur- 
^gate  from  whose  court  a  citation  is  issued,  that  proper  and. 
diligent  effort  has  been  made  to  serve  it  as  hereinbefore  pre- 
scribed in  this  section  upon  a  resident  of  the  state  whose  place 
of  residence  or  place  of  business  is  known,  and  that  the  person 
to  be  served  cannot  be  fouud  at  his  residence  or  place  of  busi- 
ness, and  cannot  be  elsewhere  served  within  the  state  within  a 
reasonable  time,  or,  if  found,  that  he  evades  service,  so  that  it 
cannot  be  made;  the  surrogate  may  make  an  order  directing  that 
service  thereof  be  made,  as  prescribed  in  section  436  of  this  act; 
and  the  provisions  of  that  section  and  of  section  437  of  this  act 
relating  to  the  service  of  a  summons,  apply  to  the  service  of  a 
citation,  pursuant  to  an  order  made  as  prescribed  in  this  section. 

Where  it  is  necessary  in  any  special  proceeding  to-  cite  known 
creditors,  and  it  appears  that  the  number  of  creditors  or  persons 
claiming  to  be  creditors,  residing  within  the  state  of  New  York, 
upon  whom  citation  is  required  to  be  served,  exceeds  fifty,  service 
thereof  may  be  made  upon  them  by  publication  thereof  in  such 
newspaper  or  newspapers  and  for  such  a  length  of  time  as  shall 
be  fixed  by  the  surrogate,  and  by  the  mailing  of  a  copy  of  such 
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citation  to  each  of  them  by  deposit  of  a  copy  thereof  in  the  post- 
office,  properly  enclosed  in  a  postpaid  sealed  wrapper  addressed 
to  each  of  them  at  his  last  known  post-office  address  as  stated  in 
the  order,  at  least  twenty  days  prior  to  the  return  day  thereof. 

Added  by  L.  1914,  cb.  443,  In  effect  Sept.  1,  1914.  See  former  ||  2520 
and  2521. 

§  8529.  {Added,  1914.]  Service  personally  without  the 
state,  or  by  publication;  when  ordered. 

The  surrogate  from  whose  court  a  citation  is  issued  may  make 
an  order  directing  the  service  thereof  personally  without  the 
state/  or  by   publication,  in  either  of  the  following  cases: 

1.  Where  it  is  to  be  served  upon  a  foreign  corporation,  or  upon 
a  person  who  is  not  a  resident  of  the  state. 

2.  Where  the  person  to  be  served  is  a  resident  of  the  state, 
and  substituted  service  upon  him  cannot  be  authorized  as  pro- 
vided in  section  2525  of  this  chapter. 

3.  Where  it  is*  to  be  served  upon  a  party,  or  a  person  required 
to  be  made  a  party,  whose  name,  or  residence,  cannot  be  ascer- 
tained. 

4.  Where  it  is  to  be  served  upon  one  or  more  unknown  cred- 
itors, next  of  kin,  heirs,  legatees  or  other  persons,  either  indi- 
vidually or  included  in  a  class,  to  whom  a  citation  has  been 
directed,  designating  them  by  a  genera]  description,  as  prescribed 
in  this  chapter. 

Added  by  L.  1914,  cb.  443,  in  effect  Sept.  1,  1914.  See  former  ||  2522 
and  2523. 

I  2627.  [Added,  1914.]  Applfeation  for  order  permitting 
•ervlee  by  publication  or  personally  without  the  »tate. 

Application  for  an  order  permitting  service  of  a  citation  by 
publication  or  personally  without  the  state  of  New  York  must 
be  made  upon  the  petition,  or  upon  an  affidavit,  which  must  set 
forth  to  the  satisfaction  of  the  surrogate  the  facts'  which  show 
that  the  case  is  one  of  those  specified  in  section  2526  of  this  chap- 
ter and  that  the  petitioner  has  used  due  diligence  to  ascertain 
the  names  and  post-office  addresses  of  the  parties  whose  names 
or  post-office  addresses  are  unknown. 

Added  by  L.  1914,  ch.  443,  in  effect  Sept.  1,  1914. 

§  2628.  [Added,  1914.]  Order,  when  and  how  made;  con- 
teat*  thereof. 

When  an  order,  directing  the  service  of  a  citation  personally 
without  the  state,  or  by  publication,  is  made,  if  the  order  author- 
izes service  by  publication,  it  must  direct  that  the  citation  be 
served  upon  the  persons  named  or  described  in  the  order,  by  pub- 
lication of  the  citation  in  two  newspapers,  therein  designated, 
unless  from  the  petition  or  affidavit  filed  it  appears  that  the 
estate  or  fund  amounts  to  less  than  five  thousand  dollars,  in 
which  case  only  one  newspaper  shall  be  designated,  for  such 
Specified  time  as  the  surrogate  deems  reasonable,  not  less  than 
once  in  each  of  four  successive  weeks,  and  by  mailing  a  copy  of 
such  citation  as  provided  in  section  2529  of  this  chapter;  except 
that  the  order  may  dispense  with  such  mailing  to  persons  whose 
names  or  addresses  are  alleged  in  the  petition  or  affidavit  to  be 

unknown. 
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If  the  order  authorizes  personal  service  without  the  state  of 
New  York,  it  must  direct  that  service  be  made  upon  the  parties 
named  therein  in  the  manner  prescribed  in  section  2529  of  this 
chapter. 

The  order  may  authorize  both  modes  of  service  at  the  option  of 
the  petitioner,  or  may  direct  that  service  be  made  by  either  mode 
without  embodying  the  other.  The  granting  of  "an  order  for 
service  by  publication,  or  personally  without  the  state,  shall  not 
prevent  the  personal  service  of  such  citation  within  the  state. 

Added  by  L.   1914,  en.  448,   in  effect  Sept.   1,   1914.     See  former  $  2524. 

8  2G29.  [Added,  1914.]  When  «ervfee  of  citation  shall 
be  made;  manner  of  service  without  the  state  or  by  pub- 
lication. 

Any  person  over  eighteen  years  of  age,  although  a  party  to  the 
special  proceeding,  may  serve  a  citation. 

Service  of  a  citation  upon  a  resident  of  the  state,  or  upon  a 
nonresident  within  the  state,  must  be  made,  if  within  the  county 
of  the  surrogate,  or  in  an  adjoining  county,  at  least  eight  days 
before  the  return  day  thereof;  and  if  in  any  other  county  of  the 
state,  at  least  ten  days  before  the  return  day  thereof. 

Service  of  a  citation  personally  without  the  state  of  New  York, 
pursuant  to  an  order  therefor,  must  be  made  in  the  same  manner 
as  is  required  by  this  chapter  for  the  personal  service  of  a  cita- 
tion within  the  state,  by  delivering  a  copy  of  such  citation,  if 
within  the  United  States  at  least  twenty  days,  and  if  without 
the  United  States  at  least  thirty  days  before  the  return  day 
thereof. 

Service  of  citation  by  publication  must  be  made  by  publication 
of  the  citation  as  prescribed  in  such  order,  and  by  the  deposit, 
on  or  before  the  day  of  the  first  publication,  in  a  specified  post- 
office,  of  a  copy  of  the  citation,  contained  in  a  securely  closed 
postpaid  wrapper,  directed  to  the  person  to  be  served,  at  a  place 
specified  in  the  order;  and  if  the  person  to  be  served  is  an  infant 
under  the  age  of  fourteen  years,  a  further  copy,  likewise  con- 
tained in  a  securely  closed  postpaid  wrapper  directed  to  the 
father,  or  the  mother,  or  the  guardian,  and  the  person  with  whom 
such  infant  is  sojourning;  unless  by  the  terms'  of  the  order  mail- 
ing is  dispensed  with. 

Added  by  L.   1914,   ch.  443,  In  effect  Sept.  1,   1914.     See  former  |f  2525 
and  2520. 

8  2680.  [Am'd,  1914.]  Id.*  upon  infant,  et  cetera*  addi- 
tional  requirement   in  certain   cases. 

Where  a  person  cited,  or  to  be  cited,  is  an  infant,  or  where  the 
surrogate  has,  in  his  opinion,  reasonable  grounds  to  believe,  that 
a  person  cited,  or  to  be  cited,  is  an  habitual  drunkard,  or  for 
any  cause  mentally  incapable  adequately  to  protect  his  rights, 
although  not  judicially  declared  to  be  incompetent  to  manage  his 
affairs,  the  surrogate  may,  in  his  discretion,  with  or  without  an 
application  therefor,  and  in  the  interest  of  that  person,  make  an 
order  requiring  that  a  copy  of  the  citation  be  delivered,  in  behalf 
of  that  person,  to  a  person  designated  in  the  order  and  that  serv- 
ice of  the  citation  shall  not  be  deemed  complete  until  such 
delivery. 

Former   1   2527,   amended  and  renumbered  by  L.  1914,   ch.  443,    in  effect 
Sept.    1.    1914. 
Original   Source.--  New. 
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i  2581.  [Ant'd,  1914,  1016,  1917.]  Proof  of  service  of  a 
rabpoena,  oltatlon   or   other  process. 

Proof  of  service  of  a  subpoena,  citation  or  other  process  issued 
from  a  surrogate's  court,  must  be  made  by  the  certificate  of  the 
sheriff,  when  served  by  him,  and  in  any  other  case  by  the 
affidavit  of  the  person  so  serving  it;  or,  where  the  person  served 
is  of  full  age  and  not  incompetent,  by  a  written  admission  signed 
by  him,  accompanied  with  proof,  by  acknowledgment,  affidavit  or 
otherwise,  of  the  genuineness  of  his  signature;  provided,  how- 
ever, that  where  service  of  a  citation  or  order  to  show  cause  is 
made  upon  a  public  officer ,  by  delivering  a  copy  thereof  to  one 
of  his  duly  constituted  deputies,  a  written  admission,  signed  by 
such  deputy,  accompanied  with  proof  in  like  manner  of  the 
genuineness  of  such  deputy's  signature  shall  be  sufficient.  Proof 
of  publication  and  deposit  in  a  post-office  may  be  made  as  pre- 
scribed in  section  four  hundred  and  forty-four  of  this  act. 

Former  |   2532,   amended  and  renumbered  by  L.   1914,  ch.  443,  and  anVd 
by  L.  1916,  ch.  445;  L.  1917,  cb.  674,  In  effect  May  29,  1917. 
Original  Source.— B.  8.,  pt.  2,  ch.  2,  tit.  1,  S  9;  U  1837,  ch.  460,  |  9. 

I  3G82*      [Roavnit     1914.]       Publication     of     oltatlon,     ot 
eetera. 

Where  a  provision  of  this  chapter,  or  an  order  made  pursuant 
to  such  a  provision,  directs  the  publication  of  a  citation,  notice, 
or  other  paper,  or  the  service  thereof  by  publication,  the  publica- 
tion must  be  made  in  a  newspaper  published  in  the  county.  The 
surrogate  may,  also,  in  his  discretion,  direct  the  publication 
thereof  in  any  other  newspaper  published  in  the  same  or  another 
county,  as  he  deems  proper,  for  the  purpose  of  giving  notice  to 
the  persons  intended  to  be  served  or  notified.  If  no  newspaper 
is  published  in  the  county,  the  citation,  notice  or  other  paper, 
must  be  published  in  the  newspaper  printed  at  Albany,  in  which 
legal  notices  are  required  by  law  to  be  published. 

Former  I  2536,  renumbered  by  L.   1914,  ch.  448,  In  effect  Sept   1.   1914. 
Original  Source.—  L.  1874,  ch.  487;  and  B.  8.,  pt.  3,  ch.  6,  tit.  4,  I  40. 
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articles   second. 

Appearance;  appointment  of  special  guardian;  consolidation  of 
proceedings.  Reference,  trial,  decision,  exceptions  and  testi- 
mony. Orders  and  decrees,  effect  and  enforcement;  docketing, 
discharging  and  staying. 

Sec.  2633.  Appearance;    how   made   and   effect   thereof. 

2534.  Special  guardian;   when   to  be   appointed. 

2535.  Consolidation  of  proceedings. 

2536.  Surrogate  may   refer  questions   of  fact. 

2537.  Right  to  trial  by  Jury  preserved,  bow  waived. 
.2538.  Trial  by  jury. 

2539.  Trial   by  jury;   powers  of  surrogate;   motion  to   set   aside  verdict 

and  for  new  trial. 

2540.  Jury    in    surrogate's    court;    how    obtained;    fees   of    jurors   and 

officers. 

2541.  Decision   by  surrogate   after   trial   without  a   Jucr. 

2542.  Exceptions   upon   a    trial. 

2543.  Testimony   of  witness;    how    taken. 

2544.  Idem;  by  the  surrogate  of  another  county. 

2545  Bequest,   et   cetera,    does   not   disqualify,   et   cetera,    witness. 

2546.  Incontroverted   allegations   constitute   due   proof. 

2547.  Piling  testimony  taken  out  of  court  by  commission. 

2548.  Definition  of  decree  and   order;    how   order  enforced. 

2549.  Decree  or  order;   when  evidence  of  assets. 

2550.  Force  and  effect  of  a  decree   of  surrogate's  court. 

2551.  Decree  for  money ;  how  docketed ;  effect,  assignment  and  discharge. 
2552  Decree;    partial   satisfaction   of. 

2553.'  Enforcement   of   decree  by   execution. 

2554.  Idem;    by    punishment    for    contempt 

2555.  Effect  and  contents  of  decree  revoking  letters. 

2556.  The  last  section   qualified. 

2557.  When   execution    of   decree   or   order   is  stayed   by   appeal. 

|  2588.  [Am'd,  1896,  1911,  1914,  1917.3  Appearance,  sow 
made  and  effect  thereof. 

In  a  surrogate's  court,  a  party  of  full  age  may,  unless  he  has 
been  judicially  declared  to  be  incompetent  to  manage  his  affairs, 
appear  and  prosecute  or  defend  a  special  proceeding  in  person,  or 
by  attorney  regularly  admitted  to  practice  in  the  courts  of  record, 
at  his  election,  except  in  a  proceeding  to  punish  him  for  contempt, 
or  where  he  is  required  to  appear  in  person,  by  special  provision 
of  law,  or  by  a  special  order  of  the  surrogate.  An  appearance 
must  be  evidenced  by  a  notice  of  appearance  signed  by  the  party 
or  by  his  attorney,  or  in  the  case  of  a  public  officer,  by  such 
officer  or  a  duly  constituted  deputy  in  the  name  of  such  officer, 
and  filed  in  the  surrogate's  court;  and  where  no  citation  has  been 
served  on  the  person  appearing,  such  notice  must  be  signed  by 
him  and  be  acknowledged  or  proved,  and  duly  certified. 

Former  I  2528,  as  amended  by  L.  1896.  ch.  570,  and  L.  1911.  ch.  330, 
amended  and  renumbered  by  L.  1914,  ch.  443;  am'd  by  L.  1017,  ch.  875,  in 
effect  May  29.  1917. 

Original   Source.— L.   1870,   ch.   359,    |  2. 

fi  2534.  [Am'd,  1914,  1915.1  Speelal  guardian;  when  to  be 
appointed. 

Where  a  party,  who  is  an  infant,  does  not  appear  by  his  general 
guardian;  or  where  a  party,  who  is  a  lunatic,  idiot,  or  habitual 
drunkard,  does  not  appear  by  his  committee;  or  where  any  party 
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is  an  infant,  or  an  habitual  drunkard,  or  for  any  cause  is  men- 
tally incapable  adequately  to  protect  his  rights,  although  not 
judicially  declared  to  be  incompetent  to  manage  his  affairs,  the 
surrogate  must  appoint  a  competent  and  responsible  person,  to 
appear  as  special  guardian  for  that  party.  Where  an  infant  ap- 
pears by  his  general  guardian,  or  where  a  lunatic,  idiot,  or 
habitual  drunkard,  appears  by  his  committee,  the  surrogate  must 
inquire  into  the  facts,  and  must,  in  like  manner,  appoint  a  special 
guardian,  if  there  is  any  ground  to  suppose  that  the  interest  of 
the  general  guardian  or  committee  is  adverse  to  that  of  the  in- 
fant, or  incompetent  person;  or  that  for  any  other  reason,  the 
interests  of  the  latter  require  the  appointment  of  a  special  guar- 
dian. Where  there  are  unknown  persons,  or  persons  whose 
whereabouts  are  unknown,  the  surrogate  may,  in  his  discretion, 
appoint  a  special  guardian  for  such  persons.  A  person  cannot 
be  appointed  such  a  special  guardian  who  is  nominated  by  any. 
party;  but  this  provision  shall  not  preclude  an  infant  over  four- 
teen years  of  age  from  nominating  his  own  special  guardian. 

Before  entering  upon  his  duties  such  special  guardian  shall 
file  his  consent  to  so  act. 

Former  S  2580,  amended  and  renumbered  by  L.  1914,  cb.  449;  amended  by 
L.  1915,  cb.  315,  In  effect  Sept.  1,  1015. 

Original  Source. —  Substitute  for  B.  &.,  pt.  2,  cb.  6,  tit.  4,  f  8,  aa 
amended  by  L.  1837,  cb.  460, -|  38;  L.  1863,  cb.  362,  f  6,  first  sentence; 
L.  1870,  cb.   170,  |  4,  and  L.  1872,  cb.  693,  f  2. 

I  2585.    [Added,  1914.]      Consolidation  of  proceedings. 

At  any  time  when  two  or  more  proceedings  are  pending  involv- 
ing in  whole,  or  in  part,  the  same  matters,  the  surrogate  may,  in 
his  discretion,  consolidate  such  proceedings  upon  such  terms  as 
shall  appear  to  him  to  be  equitable  and  just;  but  without  preju- 
dice to  the  power  of  the  surrogate  to  make  any  subsequent  order 
or  decree  in  either  or  any.  of  them. 

Added  by  L.   1014,  cb.  443,  In  effect  Sept.  1,  1014. 

I  2536.  [Ara'd,  1881,  1887,  1889,  1895,  1899,  1908,  1914.] 
Surrogate   may  refer  question*  of  fact. 

In  a  special  proceeding  other  than  one  instituted  for  probate 
of  a  will,  and  subject  to  the  right  of  trial  by  jury  of  any  ques- 
tion of  fact,  the  surrogate  may,  in  his  discretion,  appoint  a  ref- 
eree to  take  and  report  to  the  surrogate  the  evidence  upon  the 
facts,  or  upon  a  specific  question  of  fact;  to  examine  an  account 
rendered;  to  hear  and  determine  all  questions,  arising  upon  the 
settlement  of  such  an  account,  which  the  surrogate  has  power  to 
determine;  and  to  make  a  report  "thereon,  subject,  however,  to 
confirmation  or  modification  by  the  surrogate.  But  no  referee 
to  examine  an  account  rendered,  whether  intermediate  or  final, 
or  to  hear  and  determine  all  questions  arising  upon  the  settle- 
ment of  such  an  account,  shall  be  appointed,  where  the  estate 
or  fund  does  not  exceed  one  thousand  dollars  in  value,  or  in  any 
case  where  the  item  or  items  in  such  account  to  which  objections 
have  been  made  do  not  aggregate  more  than  two  hundred  dol- 
lars. Such  a  referee  has  the  same  power,  and  is  entitled  to  the 
same  compensation  as  a  referee  appointed  by  the  supreme  court 
for  the  trial  of  an  issue  of -fact  in  an  action;  and  the  provisions 
of  this  act,  applicable  to  a  reference  by  the  supreme  court,  apply 
to  a  reference  made  as  prescribed  in  this  section,  so  far  as  they 
can  be  applied  in  substance  without  regard  to  the  form  of  pro- 
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eeeding.  The  surrogate  of  the  county  of  New  York  may,  on  the 
written  consent  of  all  parties  appearing  in  a  probate  case,  ap- 
point a  referee,  or  may,  in  his  discretion,  direct  an  assistant  to 
take  and  report  the  testimony,  but  without  authority  to  pass 
upon  the  issues  involved  therein.  Unless  a  referee's  report  is 
passed  upon  and  confirmed,  approved,  modified  or  rejected  by  a 
surrogate  within  ninety  days  after  it  has  been  submitted  to  him, 
it  shall  be  deemed  to  have  been  confirmed  as  of  course  and  a 
decree  to  that  effect  may  be  entered  by  any  party  interested  in 
the  proceeding  upon  two  days'   notice. 

Former  |  2046,  as  amended  by  L.  1881,  eh.  585;  L.  1887,  ch.  701;  L. 
1880,  ch.  506;  L.  1895,  ch.  706;  L.  1890,  ch.  607:  L.  1008,  ch.  128,  amended 
and  renumbered  by  L.   1914,   ch.  443,  in  effect  Sept.   1,   1914. 

Original  Source.— Ll  1870,  ch.  859,  f  6,  and  ».  &.,  pt  2,  ch.  6.  tit 
8V  f  64.' 

|  2687.  [Added,  1914.]  Rlffht  to  trial  by  Jury  preserved, 
how  waived. 

Whenever  in  any  proceeding  in  the  surrogate's  court,  the  order 
or  decree  of  the  court  will  determine  any  issue  or  fact  as  to 
which  any  party  has  a  right  of  trial  by  jury  in  any  court,  such 
trial  shall  be  deemed  to  be  waived,  unless  such  party,  personally, 
or  through  his  attorney,  guardian,  committee,  or  special  guardian 
appears  and  seasonably  demands  the  same,  in  which  case  such 
trial  shall  be  had  according  to  the  practice  of  such  court.  And 
whenever  such  trial  is' demanded,  the  eaoie  may  be  waived  in  any 
of  the  modes  prescribed  with  respect  to  the  trial  of  an  action  in 
section  1000  of  this  act. 

Added  by  L.  1914,  ch.  443,  in  effect  Sept.  1.  1914. 

f  2088.   [Am'd,  1805,  1910,  1014,  1915.]     Trial  by  Jury. 

In  any  proceeding  in  which  any  controverted  question  of  fact 
arises,  of  which  any  party  has  constitutional  right  of  trial  by 
jury,  and  in  any  proceeding  for  the  probate  of  a  will  in  which 
any  controverted  question  of  fact  arises,  the  surrogate  must  make 
an  order  directing  the  trial  by  jury  of  such  controverted  question 
of  fact,  if  any  party  appearing  in  such  proceeding  seasonably  de- 
mands the  same,  and  in  any  proceeding  in  which  any  controverted 
question  of  fact  arises,  of  which  any  party  has,  or  has  not, 
constitutional  right  of  trial  by  jury,  the  surrogate  may,  in  his 
discretion,  make  such  order  without  such  demand.  The  surrogate 
in  such  order  must  direct  that  such  trial  be  had  either  before 
himself  and  a  jury,  or  at  a  trial  term  of  the  supreme  court  to 
be  held  within  the  county,  or  in  the  county  court  of  the  county. 
Either  of  the  surrogates  of  the  countv  of  New  York  may,  in 
his  discretion,  make  an  order  transferring  to  the  supreme  court 
any  special  proceeding  for  the  probate  of  a  will  pending  in  said 
county.  If  the  trial  shall  not  take  place  in  the  surrogate's  court 
the  order  must  state  distinctly  and  plainly  each  question  of  fact 
to  be  tried,  and  shall  be  the  only  authority  necessary  for  the 
trial  of  such  question.  The  verdict,  if  not  set  aside  by  the  judge 
before  whom  the  question  is  tried,  shall  be  certified  to  the  surro- 
gate's court  by  the  clerk  of  the  court  in  which  the  trial  took 
place,  and  shall  be  conclusive  except  upon  appeal. 

Former  f  2547,  as  amended  by  L.  1895,  ch.  946,  and  L.  1910,  ch.  578. 
amended  and  renumbered  by  L.  1914,  ch.  443;  amended  by  L.  1915,  ch.  275. 
In   effect  April   18,    1915. 
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I  2539.  [Added,  1914.]  Trial  by  Jury*  power  of  ■ar- 
rogate* motion   to  met  aaide   verdict   and   for  new  trial. 

The  surrogate  has  jurisdiction  to  conduct  a  tria'  by  jury  in 
any  case  in  which  he  is  permitted  or  required  by  this  act  to  order 
puch  trial,  and  in  any  case  where  he  shall  conduct  such  trial  the 
same  shall  be  had  before  the  surrogate  and  a  jury,  and  the  trial 
shall  proceed  in  the  same  manner  as  if  such  trial  were  had  in  the 
supreme  court  at  a  trial  term  thereof  held  in  and  for  the  county 
of  such  surrogate. 

The  provisions  of  this  act  relating  to  trial  by  the  court  and 
a  jury,  or  to  a  motion  for  new  trial,  shall  apply  to  surrogates' 
courts  and  to  the  proceedings  therein  so  far  as  they  can  be  ap- 
plied to  the  substance  and  subject-matter  of  such  proceedings 
without  regard  to  form,  but  the  surrogate  shall  have  no  power 
to  set  aside  a  verdict  or  to  grant  a  motion  for  a  new  trial  in  any 
proceeding  in  which  the  trial  took  place  in  a  court  other  than  the 
surrogated  court. 

Added  by  L.   1914,  cb.  443,  in  effect  Sept  1,  1014. 

§  2B40.  [Added.  1914.]  Jury  In  anrrogate'a  court  ;  how 
obtained)  fee*  of  juror*  and  officer*. 

The  surrogate  may  at  any  time  order  the  drawing  of  a  jury 
for  service  in  surrogate's  court,  upon  reasonable  notice  to  the 
parties  who  have  appeared,  stating  the  day,  hour  and  place  of 
such  drawing. 

For  the  purpose  of  procuring  the  drawing  and  attendance  of 
a  jury,  the  surrogate  shall  have  all  the  powers  of  a  justice  of 
the  supreme  court  specified  in  sections  527  and  528  of  the  Judi- 
ciary Law  and  in  sections  1171  and  1172  of  the  Code  of  Civil 
Procedure;  and  the  clerk  of  the  county  of  the  surrogate  shall, 
upon  receiving  the  order  of  the  surrogate,  perform  such  duties  in 
relation  thereto  as  he  is  required  to  perform  under  a  like  order 
of  a  justice  of  the  supreme  court  as  specified  in  such  sections. 

Such  jury  shall  be  drawn  in  the  presence  of  the  surrogate, 
either  in  his  office  or  in  the  office  of  the  county  clerk,  and  the 
minutes  thereof  shall  be  made  in  triplicate,  and  be  signed  by  the 
surrogate  and  the  county  clerk,  and  one  copy  thereof  filed  in  the 
office  of  the  surrogate,  one  copy  filed  in  the  office  of  the  county 
elerk,  and  one  copy  delivered  to  the  sheriff  of  the  county. 

The  names  of  the  jurors  so  drawn  shall  be  returned  to  the 
jury  box  by  the  county  clerk,  but  if  any  such  juror  is  again 
drawn  for  service  in  any  court,  the  fact  that  he  served  as  a  juror 
in  surrogate's  court  shall,  upon  his  request,  be  a  sufficient  excuse 
for  not  being  required  to  again  serve. 

In  counties  where  by  special  act  an  officer  other  than  the 
county  clerk  Is  designated  to  draw  juries  and  perform  corre- 
sponding acts,  such  officer  shall  cause  the  necessary  jurors  to  be 
summoned  and  drawn  as  though  a  justice  of  the  supreme  court 
had  made  such  order. 

The  provisions  of  law  applicable  to  the  summoning  of  jurors, 
the  return  of  the  sheriff,  the  fees  of  the  sheriff  and  jurors  and 
their  payment,  in  supreme  court,  shall  apply  where  jurors  are 
drawn  and  summoned  for  service  in  surrogate's  court;  and  where 
the  county  clerk  is  not  a  salaried  officer,  he  shall  be  entitled  for 
his  services  to  such  compensation  as  shall  be  audited  by  the 
board  or  body  entitled  to  fix  his  compensation. 

AAV 
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The  number  of  days'  service  of  each  juror  in  surrogate's  court 
shall  be  certified  to  the  county  clerk  by  the  clerk  of  the  surro- 
gate's court. 

Added  by  L.   1014,  ch.  443,  In  effect  Sept.  1,   1014. 

|  2&41.    [Added,  1914.]      Decision  by  svrroorate  after  trial 
without   a  Jury. 

Upon  a  trial  before  the  surrogate  without  a  jury,  the  surrogate 
must  file  in  his  office  his  decision  in  writing  which  shall  direct 
the  decree  to  be  entered,  which,  except  for  such  direction,  need 
not  contain  either  the  facts  found  or  the  conclusions  of  law. 
No  party  shall  have  the  right,  after  the  close  of  the  trial,  to 
request  a  finding  upon  any  question  of  fact  or  a  ruling  upon  a 
question  of  law.  For  the  purposes  of  appeal  or  other  form  of 
review,  the  decree  made  by  the  surrogate  upon  the  trial  by  him 
of  an  issue  of  fact  shall  have  the  same  effect  as  the  general 
verdict  of  a  jury  would  have  if  the  same  issues  were  triable 
before  a  court  and  a  jury  and  were  so  tried  and  a  general 
verdict  rendered  thereon. 

Added  by  L.   1014,  cb.  44S,  in  effect  Sept.   1.  1014. 

S  2642.    [Am'd,  1914.]     Exceptions  upon  a  trial. 

An  exception  may  be  taken  to  a  ruling  by  a  surrogate  upon 
the  trial  by  him  of  an  issue  of  fact,  in  a  case  where  such  an 
exception  may  be  taken  to  a  ruling  of  the  court  upon  a  trial, 
without  a  jury,  of  an  issue  of  fact,  as  prescribed  in  article  third 
of  title  first  of  chapter  tenth  of  this  act.  The  provisions  of  that 
article,  relating  to  the  manner  and  effect  of  taking  such  an 
exception,  and  the  settlement  of  a  case  containing  the  exceptions, 
apply  to  such  a  trial  before  a  surrogate;  for  which  purpose,  the 
decree  is  regarded  as  a  judgment,  and  notice  of  an  exception 
may  be  filed  in  the  surrogate's  office. 

Former  f   2545,   amended  and   renumbered  by   L.   1914,   ch.   443,  In  effect 
Sept.    1.   1914. 
(yrlglnal    Source. —  New. 

8  2S43.    [Am'd,  1914.]      Testimony  of  witness;  now  taken. 

Where  it  appears  to  the  satisfaction  of  the  surrogate,  that 
the  testimony  of  a  witness  is  material  and  necessary,  the 
surrogate  may,  in  his  discretion,  proceed  to  the  place  where  the 
witness  is,  and  there,  as  in  open  court,  take  his  examination. 
Such  notice  of  the  time  and  place  of  taking  the  examination, 
as  the  surrogate  prescribes,  must  be  given,  by  the  party  applying 
therefor. 

Former  |   2530,   amended   and  renumbered  by  L.    1014,   ch.  443,  In  effect 
Sept.    1,    1014. 
Original  Source.— L.  1837,  ch.  460,  f  12;  L.  1841,  ch.  129,  8$  1-3. 


|  2644.    [Am'd,  1881,  1911,  1914,  1916.1    Id.|  by  the  si 
Orate  of  another  county. 

Where  the  surrogate  has  good  reason  to  believe  that  a  sab- 
scribing  or  a  material  witness  who  is  in  another  county  of  the 
state  cannot  conveniently  attend  before  him,  and  no  issue  is 
pending  therein,  he  may  make  an  order,  directing  that  the  wit- 
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ness  be  examined  before  the  surrogate  of  the  county  in  which 
be  is;  specifying  by  an  order  the  nature  and  manner  of  the 
examination.  A  copy  of  the  order  must  be  transmitted  by  him 
to  the  surrogate  designated  in  the  order,  together  with  the 
original  will,  where  the  testimony  relates  to  the  execution  of  a 
written  will.  The  examination  may  be  taken  by  one  of  the 
clerks  described  in  section  2502  of  thiB  chapter.  The  examina- 
tion, after  it  is  reduced  to  writing  and  subscribed  by  the  wit- 
ness or  otherwise  duly  authenticated,  together  with  a  statement 
of  the  proceedings  upon  the  execution  of  the  order,  must  be 
certified  by  the  surrogate  or  clerk  taking  the  examination, 
attested  by  the  seal  of  his  court,  and  returned  without  delay, 
with  the  original  will,  if  any,  to  the  surrogate  who  directed  the 
examination,  who  must  file  the  same  in  his  office.  A  surrogate 
may  appoint  a  referee  to  take  the  testimony,  who  shall  report 
the  same  to  the  surrogate  who-  makes  the  appointment.  An 
examination  so  taken  has  the  same  effect  as  if  it  was  taken  by 
commission. 

Former  |  2540,  as  amended  by  L.  1881,  en.  535,  and  L.  1011,  ch.  105, 
•mended  and  renumbered  by  L.  1914,  cb.  448,  and  amended  by  L.  1016, 
ch.  446,  In  effect  May  9,  1916. 

Original  Source.— L.  1887,  eh.  460,  If  13-15;  L.  1841.  cb.   129. 

I  2545.  [Renum.,  1014.]  Bequest,  etc.,  does  not  dis- 
qualify, etc.,  witness. 

A  person  is  not  disqualified  or  excused  from  testifying  respect- 
ing the  execution  of  a  will,  by  a  provision  therein,  whether  it  is 
beneficial  to  him  or  otherwise. 

Former  |  2544,  renumbered  by  L.  1014,  ch.  443,  In  effect  Sept.  1,   1014. 
Original  Source- — Substitute  for  R.  8.,  pt.  2,  ch.  6,  tit.  1,  §  6,  and  part 
of  }  50. 

I  2546.  f  Added,  1914.]  incontroverted  allegations  con- 
stitute  due   proof. 

Except  as  otherwise  provided  by  law,  a  petition,  affidavit  or 
account  filed  in  a  special  proceeding  shall  be  due  proof  of  the 
facts  therein  Btated,  unless  controverted  by  answer,  objection  ok 
other  proof. 
Added  by  L.  1914,  ch.  443,  In  effect  Sept.  1.   1014. 

f  2547.  [Added,  1914.]  Flltnfr  testimony  taken  out  or 
tonrt  by  commission. 

Where  in  any  matter  before  the  surrogate  or  in  a  surrogate's 
court  the  testimony  of  any  witness  shall  be  taken  by  or  on  com- 
mission, the  same,  together  with  the  commission  on  which  it  is 
taken,  shall  be  duly  filed  in  the  office  of  the  surrogate  but  need 
not  be  recorded. 
Added  by  L.  1014,  ch.  443,  In  effect  Sept.  1,   1014. 

S  2548.  [Added,  1914.]  Definition  of  decree  and  order j 
how  order  enforced. 

The  determination  of  the  rights  of  the  parties  to  a  special  pro- 
ceeding in  a  surrogate's  court,  is  a  decree. 

A  direction  of  a  surrogate's  court,  made  or  entered  in  writing, 
and  not  included  in  a  decree,  is  an  order.  It  may'be  enforced  in 
like  manner  as  a  similar  order,  made  by  the  supreme  court  in  an 
action. 

Added  by  L.    1014,   ch.  443  In  effect  Sept.   1,    1014.     See  former  f|  2550 
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%  2549.  [Am'd,  1914.]  Decree  or  order;  when  evidence 
of  assets. 

A  decree  directing  payment  by  an  executor,  administrator, 
guardian  or  testamentary  trustee,  to  a  creditor  of,  or  a  person 
interested  in,  the  estate  or  fund,  or  an  order  permitting  a  judg- 
ment creditor  to  issue  an  execution  against  an  executor  or 
administrator,  is,  except  upon  an  appeal  therefrom,  conclusive 
evidence  that  there  are  sufficient  assets  in  his  hands  to  satisfy 
the  sum  which  the  decree  directs  him  to  pay,  or  for  which  the 
order  permits  the  execution  to  issue.  A  decree  charging  a 
deceased  executor,  administrator,  guardian  or  trustee  with  assets 
upon  an  accounting  under  section  2725  of  this  chapter,  is  not 
evidence  of  assets  in  the  hands  of  such  accounting  executor, 
administrator,  guardian  or  trustee. 

Former    |   2552,    amended  and   renumbered  by   I*    1914.    ch.   443,   in  effect 
Sept.   1,   1914. 
Original  Source.—  B.  S.,  pt.  2,   ch.  6,  tit.  5,   |  21,  in  part 

ft  2550.  [Added,  1914.]  Foree  and  effect  of  a  decree  of 
surrogate's  court. 

Every  decree  of  a  surrogate's  court  is  conclusive  as  to  all  mat- 
ters embraced  therein  against  every  person  of  whom  jurisdiction 
was  obtained. 

Added  by  L.  1914,  ch.  443,  in  effect  Sept.  1,   1914. 

$  2551.  f  Am'd,  1914.1  Decree  for  money ?  how  docketed) 
effect;  assignment  and  discharge. 

Where  a  decree  directs  the  payment  of  a  sum  of  money  into 
court,  or  to  one  or  more  persons  therein  designated,  the  surro- 
gate, or  the  clerk  of  the  surrogate's  court,  must  furnish  to  any 
person  applying  therefor  one  or  more  transcripts,  duly  attested, 
stating  all  the  particulars  with  respect  to  the  decree  which  are 
required  by  law  to  be  entered  in  the  clerk's  docket-book,  where 
a  judgment  for  a  sum  of  money  is  rendered  in  the  supreme  court, 
so  far  us  the  provisions  of  law  directing  such  entries  are  appli- 
cable to  such  a  decree.  Each  county  clerk  to  whom  such  a 
transcript  is  presented  must,  upon  payment  of  his  fees,  immedi- 
ately file  it,  and  docket  the  decree  in  the  appropriate  docket- 
book  kept  in  his  office  as  prescribed  by  law  for  docketing  a  judg- 
ment of  the  supreme  court.  The  docketing  of  such  a  decree  has 
the  same  force  and  effect,  the  lien  thereof  may  be  suspended  or 
discharged,  and  the  decree  may  be  assigned  or  satisfied,  as  if 
it  were  such  a  judgment. 

Former  (  2553,  amended  and  renumbered  by  L.  1914,  ch.  443,  In  effect 
Sept.   1,   1914. 

Original  Source.— L.  1837,  ch.  460,  §§63,  64,  as  amended  by  L.  1844. 
ch.    104,    |   2. 

$  2552.   [Added,  1914.]      Decree  J  partial  satisfaction  of. 

Upon  the  application  of  any  person  interested,  there  may  be 
recorded  in  the  surrogate's  office  any  instrument  acknowledging 
payment  of  moneys  pursuant  to  the  provisions  of  decrees  for  the 
judicial  settlement  of  accounts  of  executors,  administrators,  testa- 
mentary trustees  and  guardians.  Rvery  such  instrument  to  be 
recorded  shall  be  acknowledged,  or  proved  and  duly  certified,  and 

WO 


c  18,  t.  2,  a.  2  APPEARANCE,  ETC.  §  |  2663-64 

the  record  thereof,  of  a  certified  copy  of  such  record,  shall  be  pre- 
sumptive evidence  of  the  contents  of  such  instrument  and  its  due 
execution,  and  shall  be  presumptively  a  satisfaction  and  dis- 
charge of  such  decree  as  to  any  payment  of  money  or  delivery 
of  property  therein  acknowledged. 

Added  by  L.   1914,  cb.  443,  In  effect  Sept.  1,   1914. 

f  2663.  [Am'd,  1895,  1914.]  Enforcement  of  decree  by 
execution. 

A  decree  directing  the  payment  of  a  sum  of  money  into  court, 
or  to  one  or  more  parties,  may  be  enforced  by  an  execution 
against  the  property  of  the  party  directed  to  make  the  payment. 
The  execution  must  be  issued  by  the  surrogate,  or  the  clerk  of 
the  surrogate's  court,  under  the  seal  of  the  court,  and  must  be 
made  returnable  to  the  court.  In  all  other  respects  the  provisions 
of  this  act  relating  to  an  execution  against  the  property  of  a  judg- 
ment-debtor issued  upon  a  judgment  of  the  supreme  court,  and 
the  proceedings  to  collect  it,  apply  to  an  execution  issued  from 
the  surrogate's  court,  and  the  collection  thereof,  the  decree  being, 
for  that  purpose,  regarded  as  a  judgment;  except  that  the  pro- 
ceedings prescribed  in  title  twelfth  of  chapter  seventeenth  of  this 
act,  if  founded  upon  such  a  decree,  must  be  taken  as  if  the  decree  • 
was  a  judgment  of  the  county  court,  or,  in  the  city  of  New  York, 
of  the  supreme  court. 

Former  |  2954,  as  amended  by  L.  1895,  ch.  946,  renumbered  by  L.  1914, ' 
eh.  443.   In  effect  Sept.   1.   1914. 
Original  Source  — L.   18&7,   ch.  400,   f  64;  L.   1844,   ch.   104,    |  2. 

§  2654.    [Re num.,  1914.]     Id.)  by  punishment  for  contempt. 

In  either  of  the  following  cases,  a  decree  of  a  surrogate's  court- 
directing  the  payment  of  money,  or  requiring  the  performance  of 
any  other  act,  may  be  enforced  by  serving  a  certified  copy  thereof 
upon  the  party  against  whom  it  is  rendered,  or  the  officer  or . 
person  who  is  required  thereby,  or  by  law,  to  obey  it;  and  if  he 
refuses  or  wilfully  neglects  to  obey  it,  by  punishing  him  for  a 
contempt  of  court: 

1.  Where  it  cannot  be  enforced  by  execution,  as  prescribed  in- 
the  last  section. 

2.  Where  part  of  it  cannot  be  so  enforced  by  execution;  in 
which  case,  the  part  or  parts  which  cannox  be  so  enforced  may 
be  enforced  as  prescribed  in  this  section. 

3.  Where  an  execution  issued  as  prescribed  in  the  last  section- 
to  the  sheriff  of  the  surrogate's  county  has  been  returned  by  him. 
wholly  or  partly  unsatisfied. 

4.  Where  the  delinquent  is  an  executor,  administrator,  guard- 
ian, or  testamentary  trustee,  and  the  decree  relates  to  the  fund 
or  estate,  in  which  case  the  surrogate  may  enforce  the  decree  as 
prescribed  in  this  section,  either  without  issuing  an  execution,  or 
after  the  return  of  an  execution,  as  he  thinks  proper. 

If  the  delinquent  has  given  an  official  bond,  nis  imprisonment, 
by  virtue  of  proceedings  to  punish  him  for  a  contempt,  as  pre- 
scribed in  this  section,  or  a  levy  upon  his  property  by  virtue  of 
an  execution,  issued  as  prescribed  in  the  last  section,  does  not 
bar,  suspend,  or  otherwise  affect  an  action  against  the  sureties 
on  his  official  bond. 

Former  |  2555,  renumbered  by  L.  1914,  ch.  443,  In  effect  Sept.  1,  1914, 
Original   Source. —  New. 
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ft  2B55.  [Reum.,  1014.]  Effect  and  contents  of  decree 
revoking;  letters. 

Upon  the  entry  of  a  decree,  made  as  prescribed  in  this  chapter, 
revoking  letters  issued  by  a  surrogate  s  court  to  an  executor, 
administrator  or  guardian,  his  powers  cease.  The  decree  may, 
in  the  discretion  of  the  surrogate,  require  him  to  account  for  all 
money  and  other  property  received  by  him;  and  to  pay  and  de- 
liver over  all*  money  and  other  property  in  his  hands  into  the 
surrogate's  court,  or  to  his  successor  in  office,  or  to  such  other 
person  as  is  authorized  by  law  to  receive  the  same;  or  it  may  be 
made  without  prejudice  to  an  action  or  special  proceeding  for 
that  purpose,  then  pending,  or  thereafter  to  be  brought.  The 
revocation  does  not  affect  the  validity  of  any  act,  within  the 
powers  conferred  by  law  upon  the  executor,  administrator,  or  . 
guardian,  done  by  him  before  the  service  of  the  citation,  where 
the  other  party  acted  in-  good  faith;  or  done  after  the  service  of 
the  citation,  and  before  entry  of  the  decree,  where  his  powers 
with  respect  thereto  were  not  suspended  by  service  of  the  cita- 
tion, or  where  the  surrogate,  in  a  case  prescribed  by  law,  per- 
mitted him  to  do  the  same,  notwithstanding  the  pendency  of  the 
special  proceeding  against  him;  and  he  is  not  liable  for  such  an 
act  done  by  him  in  good  faith. 

Former  f  2003,  renumbered  by  L.   1914,   ch.  443,   in  effect  Sept.  1,  1914. 
Original  Source.— Portions  of  K.  S.,  pt  2,  ch.  6,  tit.  1,    f  38,  and  tit.  2. 
IS   40,  46,   47. 

§  2566.   [Re num.,  1014.}     The  last  »eetton  qualified. 

The.  last  section  does,  not  affect  the  liability  of  a  person  to 
whom  money  or  other  property  has  been  paid  or  delivered,  as 
husband,  wife,  next  of  k$n,  or  legatee,  to  respond  to  the  person 
lawfully  entitled  thereto,  where  letters  are  revoked,  because  a 
supposed  decedent  is  living;  or  because  a  will  is  discovered,  after 
administration  has  been  granted  in  a  case  of  supposed  intestacy, 
or  revoking  a  prior  will  upon  which  letters  were  granted. 

Former  §  2804,  renumbered  by  L.  1914,  ch.  448,  In  effect  Sept.  1,  1914. 
Original  Source.—  Portions  of  B.  S.,  pt.  2,  ch.  6,  tit.  1.   {  38,  and  tit.  2, 
if  40,   46,  47. 

9  9567.  [Am'd,  1014.]  'When  execution  of  decree  or  order 
la  stayed  by  appeal. 

An  appeal  from  a  decree  or  an  order  directing  the  commitment 
of  an  executor,  administrator,  testamentary  trustee,  guardian,  or 
other  person  appointed  by  the  surrogate's  court;  or  an  attorney 
or  counsel  employed  therein,  for  disobedience  to  a  direction  of  the 
surrogate's  court,  or  for  neglect  of  duty;  or  directing  the  com- 
mitment of  a  person  refasing  to  obey  a  subpoena,  or  to  testify 
when  required  according  to  law";  does  not  stay  the  execution  of 
the  decree  or  order  appealed  from  unless  the  appellant  gives  the 
undertaking  required  by  section  2761  of  this  chapter. 

An  appeal  from  a  decree  of  a  surrogate  admitting  a  will  to 
probate,  or  granting  letters  testamentary,  or  letters  of  adminis- 
tration, or  from  an  order  or  judgment  of  the  appellate  division  of 
the  supreme  court  affirming  a  decree  of  the  surrogate  admitting  a 
will  to  probate,  or  granting  letters  testamentary  or  letters  of 
administration  does  not  stay  the  issuing  of  letters  where,  in  the 
opinion  of  the  surrogate  manifested  by  an  order,  the  preservation 
of  the  estate  requires  that  the  letters  should  issue. 
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An  appeal  from  a  decree  revoking  letters  testamentary,  letters 
of  administration,  or  letters  of  guardianship;  or  from  a  decree  or 
an  order,  suspending  an  executor,  administrator,  or  guardian,  or 
removing  or  suspending  a  testamentary  trustee,  or  appointing  a 
temporary  administrator,  or  an  appraiser  of  personal  property 
does  not  stay  the  execution  of  the  decree  or  order  appealed 
from. 

Except  as  otherwise  expressly  prescribed  in  this  chapter  a 
perfected  appeal  has  the  effect,  as  a  stay  of  the  proceedings  to 
enforce  the  decree  or  order  appealed  from,  prescribed  in  section 
1310  of  this  act,  with  respect  to  a  perfected  appeal  from  a 
judgment. 

Former  H  3583  and  2584,  amended  and  renumbered  by  L.  1914,  ch.  443, 
la  HT«tt   Sept.    1,    1914. 

Original  Source  of  |  2588. —  R.  8.,  pt.  8,  ch.  9,  tit.  3,  8  116»  *«*  P*rt 
of  S  110.     f  2584,   new. 
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ARTICLE)  THIRD. 

Letters,   their  requisites,   priority   and  authority;   how,  ichm 
and  to  whom  granted;  revocation;  removal  of  trustee. 

Sec  8568.  Requisites   of   letters. 

2559.  Limited  and   restrictive  letters. 

2560.  Letters   evidence  of  authority;  effect  of  appeal. 

2561.  Priority  among  different  letters. 

2562.  Time,    how    reckoned    upon    successive    letters. 

2563.  When  surviving  or  remaining  representative  may  act;  when  suc- 

cessor must  be  appointed. 

2564.  Persons   Incompetent   to   receive   letters,    or  act   as   testamentary 

trustee. 

2565.  Surrogate   may   refuse   letters   under  certain   conditions. 

2566.  Objections  to  grant  of  letters. 

2567.  Bond;    when   required. 

2568.  Official  oaths  of  executors,  et  cetera. 

2569.  Removal,  or  revocation  of  letters  for  disqualification,  misconduct 

et  cetera. 

2570.  Petition;   citation   thereupon;    suspension. 

2571.  Hearing;  decree;  testamentary  trusts  not  affected. 

2572.  Application  by  executor,   et  cetera,   for  permission   to  resign. 

2573.  Proceedings  thereupon. 

2574.  In  what  cases  letters  may  be  revoked  or  trustee  removed  without 

a  citation. 

ft  2558.    [Am'd,   1014.]      Requisites   of  letters. 

Letters  testamentary,  letters  of  administration,  and  letters  of 

fuardianship  must  be  in  the  name  of  the  people  of  the  state. 
(There  they  are  granted  by  a  surrogate,  they  must  be  attested 
in  the  name  of  the  officer  granting  them,  signed  by  him,  or  by 
the  clerk  of  the  surrogate's  court,  and  sealed  with  the  seal  of 
the  surrogate's  court.  Where  •  they  are  issued  out  of  another 
court,  they  must  be  attested  in  the  name  of  the  judge  holding 
the  court,  signed  by  the  clerk  thereof,  and  sealed  with  its  seal. 

To  all  letters  of  guardianship  of  the  property  of  an  infant 
the  surrogate  must  cause  a  copy  of  sections  2660  and  2661  of 
this  chapter  to  be  annexed  or  to  be  printed  thereupon. 

Former   |   2590,   amended  and   renumbered  by   L.   1014,   ch.   443  in  effect 
Sept.   1,   1814. 
Original  Source.— R.  S.,  pt.  2,  ch.  6,   tit  2,   I  55. 

ft  2559.    [Added,  1014.]      Limited  and  restrictive  letters. 

Letters  may  be  granted  limiting  and  restricting  the  powers  and 
rightB  of  the  holders  thereof  as  follows: 

To  an  executor  of  administrator  where  a  right  of  action 
exists. 

To  a  general  guardian  where  his  possession  and  control  of 
certain  property  of  his  ward  is  limited  as  provided  in  section 
2650  of  this  chapter. 

Added  by  L.  1914.  ch.  443,  in  effect  Sept   1.   1914. 

ft  2500.    rAm'd,  1881,  1900,  1914.]      Letters  evidence  of  au- 
thority;  effect   of   appeal. 

Subject  to  the  provisions  of  the  next  section,  regulating  the 
priority  among  different  letters,  letters  testamentary,  letters  of 
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administration,  and  letters  of  guardianship,  granted  by  a  court 
or  officer  having  jurisdiction  to  grant  them,  are  conclusive  evi- 
dence of  the  authority  of  the  persons  to  whom  they  are  granted, 
until  the  decree  granting  them  is  reserved  upon  appeal,  or  the 
letters  are  revoked. 

When  letters  testamentary  or  letters  of  administration  have 
been  issued  in  accordance  with  an  order  of  the  surrogate  as  au- 
thorized in  section  2557  of  this  act,  such  letters  so  issued  confer 
upon  the  person  named  therein  all  the  powers  and  authority,  and 
subject  him  to  all  the  duties  and  liabilities  of  an  executor  or 
administrator  in  an  ordinary  case,  except  that  .they  do  not  con- 
fer power  to  sell  real  property  by  virtue  of  a  provision  in  the 
will,  or  to  pay  or.  to  satisfy  a  legacy,  or  distribute  the  unbe- 
qneathed  property  of  the  decedent,  until  after  the  final  determina- 
tion of  the  appeal;  and  in  case  letters  shall  have  been  issued 
before  such  appeal,  the  executor  or  administrator,  on  a  like 
order  of  the  surrogate,  may  exercise  the  powers  and  authority, 
subject  to  the  duties,  liabilities  and  exceptions  above  provided. 

Former*  ||  2582  and  2501,  the  former  amended  by  L.  1881,  ch.  585,  and 
L.  1900,  ch.  191,  amended  and  renumbered  by  L.  1914,  ch.  443,  in  effect 
Sept.    1,    1914. 

Original  Source  of  I  2582.—  L.  1871,  ch.  608,  |  1.  I  2591  derived  from 
R.  8.,  pt.  2,  ch.  6,  tit.  2,  f  66, 


f  2661.   [Ara'd,   1914.]      Priority   among   different    letter*. 

A  person  to  whom  letters  are  first  issued  from  a  surrogate's 
court  having  jurisdiction  to  issue  them,  has  sole  and  exclusive 
authority,  pursuant  to  the  letters,  until  the  letters  are  revoked; 
and  he  is  entitled  to  demand  and  recover  from  any  person,  to 
whom  letters  are  afterwards  issued,  by  any  other  surrogate's 
court,  the  property  in  his  hands  belonging  to  the  estate  or  fund. 
But  the  actB  of  a  person,  to  whom  letters  were  afterwards  is- 
sued, done  in  good  faith,  before  notice  of  the  letters  first  issued, 
are  valid;  and  an  action  or  special  proceeding  commenced  by 
him,  may  be  continued  by  and  in  the  name  of  the  person  or  per- 
sons to  whom  the  letters  were  first  issued. 

Former  |  2592,  amended  and  renumbered  by  L.   1914,   ch.   443,  in  effect 
Sept.  1.   1914. 
Original  Source.—  B.  8.,  pt  2,  ch.  6,  tit.  2,  |  25. 


I  2662.  [Am'd,  1914.]  Time,  now  reckoned  upon  faccei- 
■Ive  letters.  . 

Where  it  is  prescribed  by  law,  that  an  act  must  or  may  be 
done  within  a  specified  time  after  letters  are  issued,  and  suc- 
cessive or  supplementary  letters  are  issued  upon  the  same  estate, 
the  time  so  specified  must  be  reckoned  from  the  issuing  of  the 
first  letters,  except  in  a  case  where  it  is  otherwise  specially  pre- 
scribed by  law;  or  where  the  first  or  any  subsequent  letters  are 
revoked,  as  prescribed  in  section  2624  of  this  chapter,  by  reason 
of  the  want  of  power  in  the  surrogate's  court  to  issue  the  same, 
for  any  cause. 

_  Former  |   2593.   amended   and  renumbered  by  L,   1914.   ch,  443,   in  effect 
*>Pt.    1,    1914. 
Original  Source. —  Mew. 

66S 


||  2563-05  SURROGATES'  COURTS.  c.  18,t.2,a.3 

ft  2063.  [Am'd,  1914.]  When  surviving  or  remaining 
representative  may  act*  when  •accessor  mast  be  ap- 
pointed. 

Where  one  of  two  or  more  executors  or  administrators  dies, 
or  where  letters  are  revoked  with  respect  to  one  of  them,  a  suc- 
cessor to  the  person  who  dies,  or  whose  letters  are  revoked,  shall 
not  be  appointed,  except  where  such  an  appointment  is  neces- 
sary, in  order  to  comply  with  the  express  terms  of  a  will;  but  the 
others  may  proceed  and  complete  the  administration  of  the  estate 
pursuant  to  the  letters,  and  may  continue  any  action  or  special 
proceeding  brought  by  or  against  all. 

Where  all  the  persons  to  whom  letters  have  been  issued  die,  or 
where  the  letters  of  all  have  been  revoked  by  a  decree  of  the 
surrogate's  court,  that  court  has,  except  in  a  case  where  it  is 
otherwise  specially  prescribed  by  law,  the  same  power  to  appoint 
a  successor  to  the  person  or  persons  whose  powers  have  ceased, 
as  if  the  letters  had  not  been  issued.  The  successor  may  complete 
the  execution  of  the  trust  committed  to  his  predecessor;  he  may 
continue  in  his  own  name,  a  civil  action,  or  special  proceeding, 
pending  in  favor  of  his  predecessor;  and  he  may  enforce  a  judg- 
ment, order,  or  decree,  in  favor  of  the  latter. 

Former  If  2605  and  2082,  amended  and  renumbered  by  L.  1914,  ch.  443, 
in  effect  Sept.    1.    1914. 

Original  Source  of  I  2600.— B.  S.,  pt.  2,  ch.  6,  tit.  2,  f  40,  and  ch.  8. 
tit.  3,  8  17,  and  L.  1865,  ch.  733.  g  1.  8  2692  derived  from  R,  S.,  pt  2, 
ch,  6,  tit  2,   |  44;  h.  1837,  ch.  400,   |  33,   In  part. 

9  2S04.  [Added,  1914.]  Persons  incompetent  to  receive 
letters,  or  net  as  testamentary  trustee. 

No  person. is  competent  to  serve  as  an  executor,  administrator, 
testamentary  trustee   or  guardian,   who  is: 

1.  Under  the  age  of  twenty-one  years; 

2.  An  adjudged  incompetent; 

3.  An  alien  not  an  inhabitant  of  this  state; 

4.  A  felon; 

5.  Incompetent  to  execute  the  duties  of  such  trust  by  reason 
of  drunkenness,  dishonesty,  improvidence  or  want  of  under- 
standing 

Except  as  prescribed  in  section  2567,  an  executor,  testa- 
mentary guardian  or  testamentary  trustee,  who  is  not  by  law 
required  to  pive  a  bond,  shall  not  qualify  or  serve  as  such  where, 
after  objection  filed  and  proof  taken,  the  surrogate  finds  that: 

1.  His  circumstances  are  such  that  they  do  not  afford  adequate 
security  to  the  creditors,  or  persons  interested  in  the  estate  or 
fund  for  the  due  administration  thereof. 

2.  He  is  not  a  resident  of  the  state  of  New  York. 

Added  by  L.  1914,  ch.  448,  in  effect  Sept.  1,  1914.  See  former  If  2812 
and  2661,  and  B.  S.,  pt.  2,  ch.  6,  tit  2. 

§  2565.  [Added,  1014.]  Surrogate  maj  refwae  letters 
under  certain  conditions. 

The  surrogate  may,  in  his  discretion,  refuse  to  grant  letters  to 
any  person  unable  to  read  and  write  the  English  language;  or 
to  any  person  who  does  not  file  in  the  surrogate's  office  an 
instrument  acknowledged  or  proved,  and  duly  certified  designating 
the  clerk  of  the  surrogate's  court  and  his  successor  in  office,  on 
whom  service  of  any  process  issuing  from  the  surrogate's  court 
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may  be  made  in  like  manner  and  with  like  effect  as  if  it  were 
served  personally  upon  himself,  whenever  the  person  so  receiv- 
ing letters  can  not  be  found  and  served  within  the  state  of  New 
York,  after  due  diligence  used. 

Added  by  L.   1914,  ch.  443,  in  effect  Sept.  1,  1914. 

■  |  2S6G.   [Added,   1914.]      Objection*   to   arrant  of  letters. 

Any  person  interested  in  the  estate  or  fund  may,  before  letters 
testamentary,  of  administration  or  of  guardianship  are  granted,  or 
a  testamentary  guardian  or  trustee  is  allowed  to  qualify  and 
serve,  file  objections  showing  his  interest  in  the  estate  or  fund, 
and  setting  forth  specifically  one  or  more  legal  objections  to 
granting  the  letters  to  one  or  more  of  the  persons  about  to 
receive  the  same,  or  to  allowing  a  testamentary  guardian  or 
trustee  to  qualify  and  serve.  Where  such  objections  are  filed, 
the  surrogate  must  stay  the  granting  of  letters  or  refuse  to  allow 
the  testamentary  guardian  or  trustee  to  qualify  until  the  matter 
is  disposed  of. 

Added  by  L.   1914,  ch.  443,  In  effect  Sept.  1,   1914. 

S  2567.   [Ara'd,  1914.]      Bond)  when  required. 

In  either  of  the  following  cases,  a  person  named  as  executor  in 
a  will,  or  a  testamentary  guardian  or  trustee  who  is  not  required 
by  the  will  to  give  a  bond,  may  entitle  himself  to  letters  or  to 
act  thereunder  by  giving  a  bond  as  prescribed  by  law,  although 
an  objection  against  him  has  been  established  to  the  satisfaction 
of  the  surrogate: 

1.  That  his  circumstances  are  such,  that  they  do  not  afford 
adequate  security  to  the  creditors,  or  persons  interested  in  the 
estate  or  fund,  for  the  due  administration  of  the  same. 

2.  That  he  is  not  a  resident  of  the  state;  and  he  is  a  citizen 
of  the  United  States. 

Former  |  2638,  amended  and  renumbered  by  L.  1914,  ch.  443,  in  effect 
Sept.    1,    1914. 

Original  Source.—  R.  S.,  pt  2,  ch.  6.  tit.  2,  |  6,  In  part,  and  I*.  1873, 
ch.  657. 

S  2508.    [Am'd,  1914.]      Official  oath*  of  executors,  etc. 

The  official  oath  or  affirmation  of  an  executor,  administrator, 
guardian,  or  testamentary  trustee,  to  the  effect  that  he  will  well, 
faithfully,  and  honestly  discharge  the  duties  of  his  office,  de- 
scribing it,  must  be  filed  in  the  surrogate's  office,  before  letters 
are  issued  to  him,  or  he  is  permitted  to  act.  The  oath  may  be 
taken  before  any  officer  who  is  authorized  to  administer  oaths. 

Former  I  2594,  amended  and  renumbered  by  L.  1914,  ch.  443,  in  effect 
Sept.    1,    1914. 

Original  Source.— R.  S.,  pt  2,  ch.  6,  tit  2,  Si  13  and  41;  L,  1837, 
ch.  400,   |  69. 

I  2569.  [Am'd,  1914.]  Removal,  or  revocation  of  letters 
for  dbiqaalification,  misconduct,   etc. . 

In  either  of  the  following  cases,  a  creditor,  or  person  interested 
in  the  estate  of  a  decedent,  or  a  ward  or  friend  of  a  ward,  or  a 
person  beneficially  interested  in  the  execution  of  a  trust,  or  any 
surety  on  a  bond  of  a  person  to  whom  letters  have  been  granted 
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or  of  a  trustee  may  present  to  the  surrogate's  court  baying  juris- 
diction a  petition,  praying  for  a  decree  revoking  those  letters, 
or  removing  such  trustee,  and  that  the  respondent  may  he  cited 
to  show  cause  why  a  decree  should  not  be  made  accordingly: 

1.  Where  the  respondent  was,  when  appointed  or  when  letters 
were  issued  to  him,  or  has  since  become  incompetent,  or  dis- 
qualified by  law  to  act  as  such,  and  the  grounds  of  the  objection 
did  not  exist,  or  the  objection  was  not  taken  by  the  petitioner, 
or  a  person  whom  he  represents,  before  the  letters  were  granted 
or  the  appointment  made. 

2.  Where,  by  reason  of  his  haying  wasted  or  improperly 
applied  the  money  or  other  assets  in  his  hands,  or  invested  money 
in  securities  unauthorized  by  law,  or  otherwise  improvident^ 
managed  or  injured  the  property  committed  to  his  charge;  or 
by  reason  of  other  misconduct  in  the  execution  of  his  office,  or 
dishonesty,  drunkenness,  improvidence,  or  want  of  understand- 
ing; he  is  unfit  for  the  due  execution  of  his  office. 

3.  Where  he  has  wilfully  refused,  or,  without  good  cause, 
neglected,  to  obey  any  lawful  direction  of  the  surrogate  con- 
tained in  a  decree  or  order,  or  any  provision  of  law  relating  to 
the  discharge  of  his  duty. 

4.  Where  the  grant  of  his  letters,  or  his  appointment  was 
obtained  by  a  false  suggestion  of  a  material  fact. 

5.  Where  by  the  terms  of  a  will,  deed  or  order  his  office  was  to 
cease  upon  a  contingency  which  has  happened. 

6.  In  the  case  of  an  executor,  who  has  not  been  required  to 
give  a  bond,  where  his  circumstances  are  such  that  they  do  not 
afford  adequate  security  to  the  creditors  or  persons  interested  for 
the  due  administration  of  the  estate;  or  where  he  has  removed 
or  is  about  to  remove  from  the  state. 

7.  In  case  of  a  guardian  where  he  has  removed  or  is  about 
to  remove  from  the  state,  or  where  the  interest  of  the  infant 
will  be  promoted  by  the  appointment  of  another  person  as 
guardian. 

8.  In  the  case  of  a  temporary  administrator,  appointed  upon 
the  estate  of  an  absentee,  where  it  is  shown  that  the  absentee 
has  returned;  or  that  he  is  living,  and  capable  of  returning  and 
resuming  the  management  of  his  affairs;  or  that  an  executor,  or 
administrator-in-chief  has  been  appointed  upon  his  estate;  or 
that  a  committee  of  his  property  nas  been  appointed  by  a  com- 
petent court  of  the  state. 

Former  ||  2686  and  3882,  amended  and  renumbered  by  L.  1914,  ch.  443, 
in  i>lTi>ct   Sept.    1,   1914. 

Original  Source  of  ft  2685.—  R.  S.,  pt  2,  ch.  6,  tit.  2,  }  18:  L.  1837,  ek 
460.  8  34.  |  2832  derived  from  R.  S.,  pt  2,  ch.  8,  tit.  8,  8  14 ;  L.  18?7,  ch. 
460,    IS  84,  85, 

S  2S70.  [Am'd,  1914.]  Petition!  citation  thereupon; 
suspension. 

A  petition  presented  as  prescribed  in  the  last  section,  must  set 
forth  the  facts  showing  that  the  case  is  one  of  those  therein 
specified,  and  unless  the  surrogate  declines  to  entertain  the  pro- 
ceeding, a  citation  must  be  issued  according  to  the  prayer 
thereof. 

If  such  citation  be  issued  the  surrogate  may,  in  his  discretion, 
make  an  order  suspending  the  respondent  wholly  or  partly,  from 
the  exercise  of  his  powers  and  authority,  during  the  pendency 
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of  the  special  proceeding.  A  certified  copy  of  an  order  so  made 
must  accompany  the  citation,  and  be  served  therewith;  but,  from 
the  time  when  it  is  made,  the  order  is  binding  upon  the  respond- 
ent and  upon  all  other  persons,  without  service  thereof,  subject 
to  the  exceptions  and  limitations  prescribed  in  section  2655  and 
2556  of  this  chapter,  with  respect  to  a  decree  revoking  letters. . 

Parmer  If  2680,  2833  and  2834,  amended  and  renumbered  by  L.  1914. 
CD.  443,  In  effect  Sept   1,   1914. 

Original  Source  of  |  2686.  New.  I  2833,  derived  from  B.  S.,  pt  2, 
eh.  8,  tit.  8.  ||  14  and  15.  First  sentence  of  |  2834  was  from  U  1837. 
ch.  460,  |  61. 

I  2571.  [Am'd,  1914.]  Hearing;  decree;  testamentary 
trusts  not   affected. 

Upon  the  return  of  a  citation,  issued  as  prescribed  in  the  last 
section,  the  surrogate  may  make  a  decree  revoking  the  letters 
issued  to,  or  removing,  the  respondent,  or  may,  in  his  discretion, 
dismiss  the  proceedings  upon  such  terms  as  justice  requires. 

Where  an  executor  or  an  administrator  is  also  a  testamentary 
trustee,  a  decree  revoking  his  letters  does  not  affect  his  power  or 
authority  as  testamentary  trustee,  except  in  the  case  specially 
prescribed  for  that  purpose,  in  section  2640  of  this  chapter. 

Former  J|  2687  and  2688,  amended  and  renumbered  Vy  L.  1914.  en.  443, 
in  effect  Sept.    1,    1914. 

Original  Source  of  |  2687.—  B.  8.,  pt.  2,  ch.  6,  tit  2,  ||  20  and  21. 
I  2688,   new.  .    . 

9  2572.  [Am'd,  1914.]  Application  by  executor,  etc.,  for 
permission  to  reslsrn. 

An  executor,  administrator,  guardian  or  testamentary  trustee 
may,  at  any  time,  present  to  the  surrogate's  court  a  petition, 
praying  that  his  account  may  be  judicially  settled;  that  a  decree 
may  thereupon  be  made,  revoking  his  letters  or  permitting  him 
to  resign,  and  discharging  him  accordingly;  and  that  the  same 
persons  may  be  cited  to  show  cause  why  such  a  decree  should 
not  be  made  who  must  be  cited  upon  a  petition  for  a  judicial 
settlement  of  his  account.  The  petition  must  set  forth  the  facts 
upon  which  the  application  is  founded;  and  it  must,  in  all  other 
respects,  conform  to  a  petition  praying  for  a  judicial  settlement* 
of  his  account.  The  surrogate  may,  in  bis  discretion,  entertain 
or  decline  to  entertain  the  application. 

Former  II  2680,  2814  and  2835,  amended  and  renumbered  by  L.  1014, 
eh.  443.  in  effect  Sept.   1,   1014. 

Original  Source  of  §  2680.—  L.  1870.  ch.  350,  §  8,  In  part.  |  2814,  new. 
|  2835  derived  from  L.  1837,  cb.  460,  ||  61,  52,  in  part 

S  2578.   [Am'd,  1914.]      Proceedings  thereupon. 

If  the  surrogate  entertains  an  application,  made  as  prescribed 
in  the  last  section,  the  proceedings  thereupon  must  be  the  same 
as  upon  a  petition  for  a  judicial  settlement  of  the  petitioner's 
account;  except  that  the  surrogate  must  first  determine  whether 
sufficient  reasons  exist  for  granting  the  prayer  of  the  petition. 
Upon  his  fully  accounting,  and  paying  over  all  money  which  is 
found  to  be  due  from  him,  and  delivering  over  all  books,  papers, 
and  other  property  in  h:s  hnnds,  either  into  the  surrogate's  court, 
or  in  such  a  manner  as  the  surrogate  directs,  a  decree  may  be 
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made,   revoking  the  petitioner's  letters,  or  removing  him,  and 
discharging  him  accordingly. 

Former  If  2690  and  2886,  amended  and  renumbered  by  L.  1914.  ch.  448, 
In  effect  Sept.  1,  1914. 

Original  Source  of  |  2690.—  L.  1870,  eta.  859.  J  8,  In  part.  8  2886.  dertod 
from  L.  1837,  ch.  460,  ff  52-65,  and  part  of  |  56. 

|  2574.  (Am'd,  1014,  1016.]  In  what  ease*  letters  mar  *« 
revoked  or  trustee  removed   without  a  citation. 

In  either  of  the  following  cases,  the  surrogate  may  make  a 
decree  revoking  letters  testamentary,  of  administration  or  of 
guardianship,  issued  from  his  court,  or  removing  a  testamentary 
trustee,  without  a  petition  or  the  issuing  of  a  citation: 

1.  Where  the  executor,  administrator,  guardian  or  trustee  is 
not  a  resident  of  the  state,  or  is  absent  therefrom,  and  upon 
being  duly  cited  to  account,  neglects  to  appear  upon  the  return 
of  the  citation,  without  showing  a  satisfactory  excuse  therefor, 
and  the  surrogate  has  not  sufficient  reason  to  believe  that  audi 
an  excuse  can  be  made. 

2.  Where  a  citation  or  order  Issued  to  such  a  person,  in  a  case 
prescribed  by  law,  cannot  be  personally  served  upon  him,  by 
reason  of  his  having  absconded  or  concealed  himself. 

8.  Where,  by  reason  of  his  default  in  returning  an  inventory, 
or  his  neglect  or  refusal  to  obey  an  order,  such  a  person  has  re- 
mained, for  thirty  days,  committed  to  jail. 

4.  where  by  the  judgment  of  another  court  of  competent  juris- 
diction the  will  under  which  letters  have  been  issued  is  declared 
to  be  invalid. 

5.  Where  an  executor  or  administrator  has  failed  to  give  the 
bond  required  to  sell  real  estate,  or  to  give  a  new  bond,  or  a 
new  surety  when  required  to  do  so  by  an  order  or  decree  of  the 
surrogate's  court. 

6.  where  such  a  person  has  been  convicted  of  a  felony. 

7.  Where  such  executor,  administrator,  •  guardian  or  trustee 
mingles  the  funds  of  such  estate  with  his  own  or  deposits  the 
same  with  any  person,  association  or  corporation  authorised  to 
do  business  under  the  banking  law,  in  an  account  other  than 
as  such  executor,  administrator,  guardian  or  trustee. 

Bond.  7  added  by  L.  1916,   ch.  588,  in  effect  Sept.  1,  1916. 

Former  f  2691,  amended  and  renumbered  by  U  1914,  em.  442,  ts  «*•* 
Sept.   1,  1914.  

Original  Source.—  R.  8.,  pt.  2,  ch.  6,  tit  8,  I  19;  L.  18461  em.  281 
I  1,  In  part. 
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ARTICLJD    FOURTH. 

Bond*  and  undertakings,  approval,  recording,  prosecution  and 
discharge;  sureties,  their  release,  rights  and  obligations. 

Sec.   2575.  Approval  and  recording  of  bond*  and  undertaking*. 

2576.  Deposit   of  securities   to  reduce  penalty  of  bond. 

2577.  When  new   bond  or  new  sureties  may  be  required. 

2578.  Idem;   bow  prindpar  may  be   required   to  aire  a  new  bond,   et 

cetera. 

2579.  Sureties  may  apply  to  be  released,  as  to  future  breaches. 

2580.  Release  of  old  sureties  on  the  giving  of  new. 

2581.  Principal  may  substitute  new  bond  or  surety  after  Judicial  settle- 

ment. 

2582.  Sureties  liable  for  money,  et  cetera,  received  in  another  capacity. 

2583.  When  bond  may  be  prosecuted. 

2584.  Successor  may  prosecute  official  bond. 

2585.  Action  on  official  bond,  when  no  successor  appointed. 

2586.  Discharge  of  bond   or  undertaking  given  on  appeal,   or  for  the 

performance  of   an   act 

2587.  Application    of    this   article    to   executors,    et   cetera*    heretofore 

appointed. 

%  2575.  [Added,  1914.]  Approval  and  recording  of  bonds 
aad  wndertaklnsjra. 

• 

All  bonds  and  undertakings  filed  in  the  surrogate's  court  must 
be  approved  as  provided  in  section  812  of  this  act,  except  that  in 
counties  containing  a  city  of  the  firBt  or  second  class  or  a  part  of 
such  city,  the  surrogate  or  surrogates  may,  in  writing,  designate 
a  clerk  in  the  office  to  approve  all  or  any  class  of  bonds  or  under- 
takings, and  when  approved  such  bonds  and  undertakings  must 
be  recorded. 

Added  by  I*  1914,  ch.  448,  In  effect  Sept.  1,  1914. 


I  2576.     [Am'd.    1885,    1014.]    Deposit  of  securities  to  re- 
duce penalty  of  bond. 

In  a  case  where  a  bond,  or  new  sureties  on  a  bond,  may  be 
required  by  a  surrogate  from  an  executor,  administrator,  guard- 
ian, or  testamentary  trustee,  if  the  value  of  the  estate  or  fund 
is  so  great  that  the  surrogate  deems  it  inexpedient  to  require  se- 
curity in  the  full  amount  prescribed  by  law,  he  may  direct  that 
any  securities  for  the  payment  of  money,  belonging  to  the  estate 
or  fund,  be  delivered  to  the  county  treasurer,  or  chamberlain, 
or  be  deposited  subject  to  the  order  of  the  executor,  adminis- 
trator, guardian  or  testamentary  trustee,  countersigned  by  the 
surrogate,  with  a  trust  company,  bank  or  safe  deposit  company. 
After  such  a  deposit  has  been  made,  the  surrogate  may  fix  the 
amount  of  the  bond  with  respect  to  the  value  of  the  remainder 
only  of  the  estate  or  fund.  A  security  thus  deposited  shall  not 
be  withdrawn  from  the  custody  of  the  depository,  and  no  person 
other  than  the  county  treasurer,  chamberlain  or  the  proper  officer 
of  the  depository,  shall  receive  or  collect  any  of  the  principal  or 
interest  secured  thereby,  without  the  special  order  of  the  surro- 
gate. Such  an  order  can  be  made  in  favor  of  such  executor,  ad- 
ministratori  guardian  or  testamentary  trustee,  only  where  an 
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additional  bond  has  beeu  given  by  him,  or  upon  proof  that  the 
estate  or  fund  has  been  so  reduced,  by  payments  or  otherwise, 
that  the  penalty  of  the  bond  originally  given  will  be  sufficient  in 
amount  to  satisfy  the  provisions  of  law  relating  to  the  penalty 
thereof,  if  the  security  so  withdrawn  is  also  reckoned  in  the 
estate  or  fund. 

Former  |  2595,  as  amended  by  L.  1885,  cb.  516,  amended  and  renumbered 
by  L,  1914,  ch.  448,  In  effect  Sept  1,  1914. 
Original   Soarc*. —  New. 

I  S57T.  [Am'd,  1914.  1915.]  Wben  new  bond  or  mew  rare- 
ties  may  be  required. 

Any  person  interested  in  an  estate  or  fund,  may  present  to  the 
surrogate's  court  a  petition,  setting  forth  that  a  surety  on  a  bond, 
taken  as  prescribed  in  this  chapter,  is  insufficient,  or  has  re- 
moved or  is  about  to  remove,  from  the  state,  or  is  dead,  or 
that  the  bond   is  inadequate  in  amount;  and   prajing   that  the 

f>rincipal  in  the  bond  may  be  required  to  give  a  new  bond,  in  a 
arger  penalty,  or  new  or  additional  sureties,  as  the  case  re- 
quires; or  in  default  thereof,  that  he  may  be  removed  from 
his  office,  and  that  letters  issued  to  him  may  be  revoked.  Where 
the  bond  so  taken  is  that  of  a  guardian,  the  petition  may  also 
be  presented  by  any  relative  of  the  infant.  When  the  bond  is 
that  of  an  executor,  or  administrator,  the  petition  may  also 
be  presented  by  any  creditor  of  the  decedent.  If  it  appears  to 
the  surrogate  that  there  is  reason  to  believe  that  the  allegation* 
of  the  petition  are  true,  a  citation  shall  issue  to  the  principal 
on  the  bond  to  show  cause  why  the  prayer  of  the  petition  should 
not  be  granted. 

Former  |  2597.  amended  and  renumbered  by  I*.  1914.  cb,  443:  amended  by 
L.    1915,   ch.   622,    In   effect  May   14.   1915. 

Original  Source. —  L.  1887,  ch.  460,  f  |  25.  26,  aa  amended  by  L.  180, 
ch.  229.  and  |  85. 

f  2578.  [Am'd,  1914.]  Id.*  bow  principal  may  be  repaired 
to  arive  a  new  bond,  et  cetera. 

Upon  the  return  of  a  citation,  issued  as  prescribed  in  the  last 
section,  the  surrogate  must  hear  the  allegations  and  proofs  of  the 
parties;  and  if  the  allegations,  or  any  of  them,  are  found  to  be 
valid,  he  must  make  an  order,  requiring  the  principal  on  the 
bond  to  give  new  or  additional  sureties,  or  a  new  bond  in  a 
larger  penalty,  as  the  case  requires,  within  such  reasonable  time, 
not  exceeding  twenty  days,  as  the  surrogate  fixes;  and  directing 
that,  in  default  thereof,  he  be  removed  or  his  letters  be  revoked. 

Former  II  2598  and  2599,  amended  and  renumbered  by  L.  1914,  ch.  443. 
In  effect  Sept.  1,   1914. 

Original  Source  of  I  2598.— L.  1887,  ch.  460.  I  27,  u  amended  by 
L.  1866,  ch.  229.     |  2599,  derived  txom  U  1887,  ch.  460,  |  28. 

9  2570.  [Am'd,  lOOl,  1014.1  Swretles  mar  apply  to  be 
released  aa  to  fat  are  breaches. 

Any  or  all  of  the  sureties  on  a  bond  taken  as  prescribed  in 
this  chapter,  may  present  a  petition  to  the  surrogate's  court  pray- 
ing to  be  released  from  responsibility  on  account  of  any  future 
breach  of  the  condition  of  the  bond,  and  that  the  principal 
on  the  bond  be  required  to  give  new  sureties  and  to  render  and 
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settle  his  account,  and  that  a  citation  issue  to  said  principal  to 
show  cause  why  the  application  should  not  be  granted. 

Former  I  2000,  amended  and  renumbered  by  I*.  1014,  cb.  443,  in  effect 
fept.  1,   1914. 

Original  Source.— L.  1887,  en.  400,  f|  20,  80,  as  amended  by  L.  1862, 
cb.  220,  and  L.  1876,  cb.  278. 

ft  2580.  [Am'd,  ltK)l,  1914.]  Release  of  old  sureties  on 
tne  arlvinfr  of  new, 

Upon  the  return  of  the  citation  issued  as  prescribed  in  the  last 
section,  if  the  principal  on  the  bond  does  not  file  a  new  bond 
in  the  usual  form  with  new  sureties  to  the  satisfaction  of  the 
surrogate,  the  surrogate  must  make  an  order  requiring  said  prin- 
cipal to  file  such  new  bond  within  such  reasonable  time,  not  ex* 
ceeding  twenty  days,  as  the  surrogate  fixes.  Should  the  princi- 
pal file  such  new  bond  upon  the  return  of  such  citation  or  within 
the  time  fixed  by  such  order,  the  surrogate  must  thereupon  make 
a  decree  releasing  the  petitioner  from  liability  upon  the  bond  for 
any  subsequent  act  or  default  of  the  principal,  and  requiring  the 
principal  to  render  and  settle  hiB  account  to  and  including  the 
-date  of  such  decree,  and  to  file  such  account  within  a  time 
fixed,  not  exceeding  twenty  days  from  such  date;  otherwise  he 
must  make  a  decree  removing  such  principal  or  revoking  his 
letters. 

Former  9  2601,  as  amended  by  L.  1001,  cb.  524,  amended  and  renumbered 
by   L.    1U14,    cb.    443,    in  effect  Sept.    1,    1014. 
Original  Source.— L.  1887,  en.  460,   ||  31,  32. 

|  2581.  [Added,  1914.1  Principal  mar  substitute  new 
bond  or  surety  after  Judicial  settlement. 

Whenever  there  is  pending  in  surrogate's  court  a  proceeding 
for  the  intermediate  judicial  settlement  of  the  account  of  an 
executor,  administrator,  guardian  or  testamentary  trustee  who 
has  been  required  to  file  an  official  bond,  such  principal  may  ask 
in  such  proceeding,  upon  good  cause  shown,  for  leave  to  file  a 
new  bond  or  a  new  surety.  If  the  surrogate  grants  such  appli- 
cation he  shall  thereupon  fix  the  penalty  of  the  new  bond,  or  the 
amount  in  which  the  new  surety  must  justify,  and  upon  the  filing 
and  approval  of  such  new  bond,  or  of  the  undertaking  of  the  new 
surety,  the  surrogate  may.  provide  in  the  decree  of  judicial  set- 
tlement that  the  former  bond  or  surety  be  discharged  from  and 
after  the  date  of  such  decree  from  all  liability,  except  upon  ap- 
peal therefrom,  as  to  all  matters  embraced  in  said  account  and 
decree. 

Added  by  U  1814,  cb.  443,  in  effect  Sept  1,   1814. 

f  XffSa.     [Am'd,     1914.]        Sureties     liable     for    money,     et 
eeterm*   received  In  another  capacity. 


A  person  to  whom  letters  are  issued  is  liable  for  money  or 
other  personal  property  of  the  estate  which  was  in  his  hands,  or 
under  his  control,  when  bis  letters  were  issued,  in  whatever  ca- 
pacity it  was  received  by  him,  or  came  under  his  control.  Where 
it  was  received  by  him,  or  came  under  his  control,  by  virtue  of 
letters  previously  issued  to  him  in  the  same  or  another  capacity, 
an  action  to  recover  the  money,  or  damages  for  failure  to  <le- 
Jirer  the  property,  may  be  maintained  upon  both  official  bonds; 
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bat,  as  between  the  sureties  upon  the  official  bond  given  upon 
the  issue  of  the  prior  letters,  and  those  upon  the  official  bond 
given  upon  the  issue  of  the  subsequent  letters,  the  latter  are 
liable  over  to  the  former. 

Former  |  2596,   amended  and  renumbered  by  L.   1914,   ch.   448,  in  effect 
Sept.   1,   1914. 
Original  Source, —  New. 


|  2588.    [Re num.,  1914.]      When  bond  may  be  prmcated. 

Where  an  execution,  issued  upon  a  surrogate's  decree,  against 
the  property  of  an  executor,  administrator,  testamentary  trustee, 
or  guardian,  has  been  returned  wholly  or  partly  unsatisfied,  an 
action  to  recover  the  sum  remaining  uncollected  may  be  main- 
tained upon  his  official  bond  by  and  in  the  name  of  the  person 
in  whose  favor  the  decree  was  made.  If  the  principal  debtor  is 
a  resident  of  the  state,  the  execution  must  have  been  issued  to 
the  county  where  he  resides. 

Former  |  2007,  renumbered  by  L.   1914,  cb.  448,  In  effect  Sept.  1,  1914. 
Original  Source.— L.  1836,  ch.  490,   f  65. 

|  2S84.  [Am'd,  1914.]  Successor  may  proaecnte  ofllclal 
bond. 

Where  a  successor  of  an  executor,  administrator,  guardian  or 
testamentary  trustee  has  been  appointed,  he  may  maintain  an 
action  upon  his  predecessor's  official  bond,  in  which  he  may  re- 
cover any  money,  or  the  full  value  of  any  other  property,  re- 
ceived by  the  principal  in  the  bond,  and  not  duly  administered 
by  him;  and  to  the  full  extent  of  any  injury,  t  sustained  by  the 
estate  of  the  decedent,  infant  or  beneficiary  as'  the  case  may  be, 
by  any  act  or  omission  of  the  principal. 

The  money  recovered  in  such  an  action  shall  be  part  of  the 
estate  or  fund  in  the  hands  of  the  successor  and  must  be  dis- 
tributed or  otherwise  disposed  of  accordingly;  except  that  a  re- 
covery for  an  act  or  omission,  respecting  a  right  of  action,  or 
other  property,  appropriated  by  law  for  the  benefit  of  the  hus- 
band, wife,  family,  or  next  of  kin  of  a  decedent,  or  disposed  of 
by  a  will  for  the  benefit  of  any  person  is  for  the  benefit  of  the 
person  or  persons  so  entitled  thereto. 

A  decree  against  such  decedent's  executor,  or  administrator, 
rendered  upon  an  accounting  under  section  2725  of  this  chapter, 
has  the  same  effect  as  if  an  execution  issued  upon  a  surrogate's 
decree  against  the  property  of  decedent  had  been  returned  un- 
satisfied during  decedent's  life  time. 

Former   I    2608,   amended   and   renumbered   bj   L.    1914,    ch.    443,  In  effect 
Sept.   1,   1914.  '  , 

Original  Source.—  B.  8.,  pt.  2,  ch.  6,  tit.  3,   I  21. 

f  2S86.  [Am'd,  1914.]  Action  on  official  bond*  when  mm 
•nccesior  appointed. 

Where  an  executor,  administrator,  guardian  or  testamentary 
trustee  has  been  removed,  or  his  letters  have  been  revoked,  and 
no  successor  is  appointed,  any  person  aggrieved  may,  upon  ob- 
taining an  order  from  the  surrogate  granting  him  leave  so  to 
do,  maintain  an  action  upon  the  official  bond  of  the  person  so 
removed  or  whose  letters  have  been  revoked  in  behalf  of  him- 
self and  all  others  interested;  in  which  the  plaintiff  may  recover 
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nny  money,  or  the  full  value  of  any  other  property,  received  by 
the  principal  on  the  bond,  and  not  duly  administered  by  him, 
and  to  the  full  extent  of  any  injury  sustained  by  the  estate  of 
the  decedent,  infant  or  beneficiary  by  any  act  or  omission  of  the 
principal.  The  money  recovered  in  such  an  action  must  be  paid, 
by  the  sheriff  or  other  officer  who  collects  it,  into  the  surrogate's 
court  to  be  paid  tor  a  successor  when  appointed  and  distributed  to 
the  persons  entitled  thereto. 

Former  f  2900,    amended   and  renumbered  by  L.   1914,   eta.  443,   In  effect 
Sept.  1.   1914. 
Original   Source. —  New. 

I  3586.  [Added,  1914.]  Discharge  of  bond  or  undertak- 
ing- given  on  appeal,  or  for  the  performance  of  an  act. 

Any  party  to  a  bond  or  undertaking  given  upon  appeal,  or  to 
insure  the  performance  of  an  act  by  himself  or  another,  as  to 
which  uo  accounting  is  required  by  law  for  its  discharge,  may 
apply  to  the  surrogate's  court,  upon  notice  to  a  I)  parties  interested 
in  the  subject-matter,  or  in  the  proceeding  in  which  the  bond  or 
undertaking  was  given,  for  the  discharge  of  the  obligation  or 
liability,  in  whole  or  in  part.  The  court  may  thereupon  by  order 
certify  that  the  whole  obligation  or  liability  on  the  bond  or  under- 
taking is  discharged,  or  may  direct  that  such  obligation  or  lia- 
bility be  discharged  in  such  amount  as  may  be  just,  and  that  the 
bond  or  undertaking  shall  thereafter  have  the  same  force  and 
effect  as  if  given  in  terms  for  the  remaining  obligation  or 
liability. 

Added  by  I*.   1914,  eta.  443,  In  effect  Sept.   1,   1914. 

§  2587.  [Am'd,  1014.]  .  Application  of  tnln  article  to  exec- 
utors, et  cetera,  heretofore  appointed. 

The  provisions  of  this  article  apply  to  an  executor,  adminis- 
trator, or  guardian,  to  whom  letters  have  been  issued,  and  to  a 
testamentary  trustee  whose  trust  has  been  created  before  this 
chapter  takes  effect;  except  that  it  does  not  affect,  in  any  man- 
ner, the  liability  of  the  sureties  on  a  bond  executed  before  this 
chapter  takes  effect. 

Former  |   2610,    amended   and   renumbered   by   L.   1914,.  ch.  443,   in  effect 
Sept.   1.   1914. 
Original  Scarce. —  New. 
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Granting  letters  of  administration,  probating  and  construing 
wills;  issue  of  letters  testamentary,  and  ancillary  letters 
testamentary  and  of  administration;  appointment  and  qualifi- 
cation of  testamentary  trustee;  appointment  and  qualification 
of  general,  ancillary  and  testamentary  guardian,  and  guardian 
by  deed;  annual  accounts  by  such  guardians. 

Article  I.  Grant  of  letters  of  administration,  and  qualification  of  admin- 
Intra  tore;  public  and  temporary  administrators;  administration 
with  the  will  annexed  and  de  bonis  nan. 
II.  Production  and  probate  of  wills;  objections  and  their  trial;  con- 
struction of  wills;  qualification  of  executors;  grant  of  ancillary 
letters  testamentary  and  of  administration ;  qualification  of  testa- 
mentary trustee;  security  from  testamentary  trustees  and  exec- 
utors acting  as  trustees. 
III.  Appointment  and  qualification  of  general,  ancillary  and  testa- 
mentary guardians,  and  guardians  by  deed;  tiling  and  examining 
guardians'  annual  accounts. 

ARTICLES    FIRST. 

Grant  of  letters  of  administration,  and  qualification  of  adminis- 
trator;  public  and    temporary    administrator;  administrator 
with  the  will  annexed,  and  de  bonis  non. 

Sec.    2588.  Who  entitled  to  letters  of  administration. 

2589.  Application  for  letters. 

2590.  Citation;   proceedings  upon  return  thereof. 

2591.  Administrator's    bond. 

2592.  Limited   letters  may  be  Issued ;   bond. 

2593.  County  treasurer  appointed  administrator  to  qualify  and  hare  fees. 

2594.  Public   administrator  of   Kings   county. 

2595.  Public  administrator  of  Erie  county. 

2596.  When  and   how   temporary   administrators  may  be  appointed. 

2597.  General   powers,   et  cetera,    of   temporary   administrator. 

2598.  Idem ;  as  to  requiring  creditors  to  present  claims. 
259U.  1  a>m«ut  ot  ueou  by  temporary  administrator. 

2600.  Idem;  as  to  real  property. 

2601.  Special  powers  of  temporary  administrator  of  absentee;  may  pro- 

ride  for  family. 

1602.  Notices  required   by   this  article;   how  given. 

1603.  Letters  of  administration  with  will  annexed;  when  and  to  whom 

granted. 

2604.  Idem ;   renunciation  or  exclusion  of  persons  having  prior  right 

2605.  How  executor  or  administrator  with  the  will  annexed  qualifies. 

2606.  Appointment  of  administrator   de   bonis  non. 

|  2588.  [Am'd,  1804,  1897,  1909,  1018,  1914.]  Wn©  entitled 
to  letters  of  administration. 

Administration  in  case  of  intestacy  must  be  granted  to  the  per- 
sons entitled  to  take  or  share  in  the  personal  property,  who  are 
competent  and  will  accept  the  same,  in  the  following  order: 

1.  To  the  surviving  husband  or  wife. 

2.  To  the  children. 

3.  To  the  grandchildren. 

4.  To  the  father. 

5.  To  the  mother. 

6.  To  the  brothers. 

7.  To  the  sisters. 
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&  To  any  other  next  of  kin  entitled  to  share  in  the  distribution 
of  the  estate,  preference  being  given  to  the  person  entitled  to 
take  the  largest  share  in  the  estate,  except  as  hereinafter  pro- 
vided. 

If  a  person  entitled  to  take  all  the  personal  estate  is  an  infant, 
or  an  incompetent,  or  has  died,  his  guardian,  committee  or  legal 
representative,  as  the  case  may  be,  shall  have  a  prior  right  to 
letters  in  his  place  and  stead. 

If  all  the  persons  entitled  to  take  the  personal  estate  are  in- 
fants, or  adjudged  incompetents,  or,  if  no  adult  or  competent 
person  entitled  to  take  or  share  in  the  estate  will  accept  the 
same,  letters  may  be  granted  to  the  general  guardian  of  an  in- 
fant or  to  the  committee  of  an  incompetent,  in  the  place  of  such 
infant  or  incompetent. 

if  no  person  entitled  to  take  or  share  in  the  estate  will  accept 
the  same  or  an  appointment  is  not  made  by  consent  as  herein- 
after provided,  then  administration  shall  be  granted  as  follows: 

a.  To  the  public  administrator. 

b.  To  the  county  treasurer  of  the  county,  or  to  the  petitioner, 
in  the  discretion  of  the  surrogate. 

c.  To  any  other  person  or  persons. 

If  several  persons  have  an  equal  right  to  administration,  they 
most  be  preferred  in  the  following  order:  First,  men  to  women; 
second,  relatives  of  the  whole  blood  to  those  of  the  half  blood; 
third,  unmarried  women  to  married.  If  there  are  several  per- 
sons equally  entitled  to  administration,  the  surrogate  may  grant 
letters  to  one  or  more  of  such  persons.  Administration  may  be 
granted  to  one  or  more  competent  persons,  jointly  with,  and  upon 
the  application  of,  a  person  entitled,  or  to  a  competent  person  or 
persons  not  entitled,  upon  the  consent  of  all  of  the  persons 
entitled  to  take  or  share  in  the  estate  who  are  within  this  state 
and  competent,  which  consent  must  be  in  writing,  and  filed  in 
the  office  of  the  surrogate.  For  the  purposes  of  this  section  a 
trust  company  or  other  corporation  authorized  to  act  as  adminis- 
trator shall  be  included  in  the  word  "person." 

Former  f  2660.  as  amended  by  L.  1894,  ch.  503;  L.  1807,  eta.  177; 
U  1909,  ch.  65;  L.  1913,  ch.  403,  amended  and  renumbered  by  L.  1914. 
ch.  443,   in  effect  Sept.    1,   1914. 

Original  Source. —  The  original  section  was  superseded  by  the  amend- 
ment of  1803  which  re-enacted  in  the  section  B.  S.,  pt.  2,  ch.  6,  tit.  2, 
9}  27-29,    33,    34, 

f  2689.    [Am'd,  1898,  1909,  1914.]     Application  for  letters). 

A  creditor,  or  person  interested  in  the  estate  of  an  intestate, 
or  interested  in  an  action  brought  or  about  to  be  brought  in 
which  the  intestate,  if  living,  would  be  a  proper  party,  may 
present  to  the  surrogate's  court  having  jurisdiction,  a  petition, 
praying  for  a  decree  awarding  letters  of  administration,  either 
to  him,  or  to  another  person.  A  citation  shall  not  be  issued, 
and  u  decree  shall  not  be  made  where  a  citation  is  not  necessary, 
until  the  petitioner  shows  .to  the  satisfaction  of  the  surrogate, 
the  existence  of  all  the  jurisdictional  facts,  and  particularly  that 
the  decedent  left  no  will. 

Former  I  2662.  an  amended  by  1..  1803,  ch.  686,  and  L.  1909,  ch.  184, 
amended  and  renumbered  by   L.   1914,  ch.  443,  in  effect  Sept.   1    1914. 

Orlmnai  Source.—  The  amendment  of  1893  conwlldated  In  the  section 
forWr  ff  2660  and  2661.  Former ^  |  ,2600  was  new  to  the  code  of  civil 
procedure*  and  f  2661  was  derived  from  R.  &.,  pt.  2,  ch.  0,   tit.  4  f  86. 
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f  8590.   [Am'd,    1893,   1911,   1914.]      Citation  $   proceedings 
upon  retnrn  thereof. 

Every  person,  being  a  resident  of  the  state  and  competent,  who 
has  a  right  to  administration  prior  or  equal  to  that  of  the  peti- 
tioner and  who  has  not  renounced,  must  be  cited  upon  a  petition 
for  letters  of  administration;   and   where   the   petitioner  is  not 
entitled  to  share  in  the  distribution  of  the  estate  there  must  also 
be  cited  all  resident  infants  and  adjudged  incompetents  who  are 
so  entitled.     The  surrogate  may,  in  his  discretion,  issue  a  cita- 
tion to  non-residents,  or  those  who  have  renounced,  or  to  any 
or  all  other  persons  interested  in  the  estate.     Where  it  is  not 
necessary  to  cite  any  person,  a  decree,  granting  letters  may  be 
made  on  presentation  of  the  petition.     Any  person  who  has  a 
right  to  administration,  prior  or  equal  to  that  of  the  petitioner, 
may  renounce  his  right  by  a  written  instrument,  acknowledged, 
or  proved,  and  duly  certified  which  must  be  filed  in  the  surro- 
gate's office;  except  that  a  public  administrator  or  county  treas-' 
urer  may  not  renounce  his  right  and  may  only  be  excused  from 
acting  as  such  upon  his  motion  duly  made  and  upon  an  order 
made  and  entered  thereupon  by  the  surrogate. 

Former  f  2663,  as  amended  by  L.  1893,  ch.  686,  and  L.  1911,  ch.  431, 
amended  and  renumbered  by  L.  1914,  ch.  448,   In  effect  Sept.   1,  1914. 

Original  Source. —  The  amendment  of  1803  consolidated  In  thla  aectlon  all 
of  former  S§  2662,  2668,  2664.  2666,  and  2666 ;  f  2662  was  new ;  f  2663  was 
derived  from  R.  S.,  pt.  2,  ch.  6,  tit.  2,  f  87;  f  2664  was  from  K.  8.,  pt.  Z, 
ch.  6,  tit,  2,  8  35,  in  part;  9  2666  was  new;  {  £666  was  from  L.  1878,  ch. 
298,   |  2. 

|  2891.    [Am'd,   1898,   1914.]    Administrator'*    bond. 

Before  letters  are  issued  to  an  administrator  he  must  file  his 
official  oath,  and  execute  to  the  people  of  the  state,  and  file  with 
the  surrogate,  the  joint  and  several  bond  of  himself  and  two  or 
more  sureties,  in  a  penalty  fixed  by  the  surrogate,  not  less  than 
the  value  of  the  personal  property  of  which  the  decedent  died 
possessed  and  of  the  probable  amount  to  be  recovered  by  reason 
of  any  right  of  action,  granted  to  an  executor  or  administrator, 
by  special  provision  of  law,  or  by  reason  of  a  cause  of  action 
which  existed  in  behalf  of  decedent;  except  that  where  the 
person  or  persons  about  to  be  appointed  is  or  are  entitled  to  the 
whole  estate,  the  surrogate  may  dispense  with  a  bond  or  fix  the 
penalty  at  such  sum  as  will  adequately  protect  the  rights  of 
all  creditors.  The  sum  to  be  fixed  as  the  amount  of  the  penalty 
must  be  ascertained  by  the  surrogate,  by  the  examination  on 
oath  of  the  applicant  or  any  other  person,  or  otherwise,  as  the 
surrogate  thinks  proper.  The  bond  must  be  conditioned  that  the 
administrator  will  faithfully  discharge  the  trust  reposed  in  him 
as  such  and  obey  all  lawful  decrees  and  orders  of  the  surrogate's 
court  touching  the  administration  of  the  estate  committed  to 
him. 

In  cases  where  the  husband  or  wife  and  all  the  next  of  kin 
of  the  decedent  or  all  the  persons  entitled  to  share  in  the  estate 
consent,  the  penalty  of  the  bond  need  not  exceed  double  the 
amount  of  the  claims  of  the  creditors,  against  the  estate,  pre- 
sented to  the  surrogate,  pursuant  to  a  notice  to  be  published 
once  a  week  for  four  weeks  in  such  newspaper  or  newspapers  as 
the   surrogate   shall    direct,   reciting    an   intention   to   apply  for 

ters  under  this  provision,  arid  notifying  creditors  to  present 
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their  claims  to  the  surrogate's  court  on  or  before  a  day  to  be 
fixed  in  such  notice,  which  shall  be  at  least  thirty  days  after 
the  first  publication  thereof;  but  no  bond  so  given  shall  be  for 
less  than  five  thousand  dollars;  and  such  bond  may  be  increased 
by  order  of  the  surrogate  for  cause  shown.  Pending  such  appli- 
cation, no  temporary  administrator  shall  be  appointed,  except 
on  petition  of  such  next  of  kin. 

Former  f  2664.  as  amended  by  L.  1893,  cfc..  686,  amended  and  renumbered 
by  L.   1914,  cb.  443,  In  effect  Sept.   1,  1914. 

Original  Source. —  The  amendment  of  1893  changed  the  number  of  this 
section;  It  was  formerly  |  2667  and  was  derived  from  R.  S.f  pt  2,  ch.  6, 
tit.  2,    |  42. 

f  2S92.  (Added,  1914.]  Limited  letters  mar  be  Issued* 
bond. 

Where  a  right  of  action  is  granted  to  an  executor  or  admin- 
istrator by  special  provision  of  law.  or  it  is  alleged  that  a  cause 
of  action  existed  in  behalf  of  decedent,  and  it  appears  to  be  im- 
practicable to  give  a  bond  sufficient  to  cover  the  probable 
amount  to  be  recovered  in  the  case  of  an  executor,  or  such 
probable  recovery  and  the  existing  personal  estate  In  the  case  of 
an  administrator,  the  surrogate  may  dispense  with  a  bond,  or 
fix  the  penalty  at  such  sum  as  he  shall  deem  sufficient,  and 
issue  letters  which  as  to  such  cause  of  action  shall  be  limited 
to  the  prosecution  thereor,  and  restraining  the  executor  or  ad- 
ministrator from  compromise  of  the  action  or  the  enforcement  of 
any  judgment  recovered  therein  until  the  further  order  of  the 
surrogate  made  upon  filing  satisfactory  security. 

Added  by  L.   1914,  ch.  443,  In  effect  Sept.   1,   1914. 

i 

f  2593.  [Added,  1914.]  County  treasurer  appointed  ad- 
ministrator to  qualify  and  have  fees. 

A  county  treasurer  appointed  administrator  of  an  estate  shall 
qualify  in  the  manner  prescribed  in  section  2591;  shall  be  vested 
with  all  the  powers  and  rights  of  other  administrators  and  be 
subject  to  the  same  duties  and  obligations;  and  shall  be  allowed 
the  same  fees  for  his  services  as  are  now  allowed  by  law  to 
administrators,  which  fees  shall  be  in  addition  to  the  salary 
and  fees  now  allowed  by  law  to  such  county  treasurer.  Such 
treasurer  may  employ  an  attorney  to  act  for  him  as  such  ad- 
ministrator other  than  the  one,  if  any,  appointed  to  act  as  the 
county  attorney  or  the  official  attorney  of  such  treasurer. 

Added  by  L,  1914,  ch.  443,  in  effect  Sept  1,  1914. 

2894.    TAni'd,  1803,  1904,  1914.]    Public  administrator  of 
»*T*  county. 

The  surrogate  of  the  county  of  Kings  shall,  on  or  before  the 
nineteenth  day  of  October,  nineteen  hundred  and  eleven,  and 
every  five  years  thereafter,  except  as  hereinafter  provided,  ap- 
point a  suitable,  person  as  public  administrator  of  said  county 
to  hold  office  for  the  term  of  five  years  unless  sooner  removed 
for  cause,  the  said  term  beginning  on  the  nineteenth  day  of  Oc- 
tober, nineteen  hundred  and  eleven.  In  case  of  a  vacancy  in 
said  office  by  reason  of  death,  resignation  or  otherwise  said 
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surrogate  shall  fill  the  same  by  appointing  a  suitable  person  as 
public  administrator  for  the  full  term  of  five  years  from  the  date 
of   such   appointment   and   qualification.     Before   entering  upon 
the  performance  of  the  duties  of  his  office  the  person  so  appointed 
must  take  and  subscribe  before  the  county  clerk,  or  a  justice  of 
the  supreme  court,  the  constitutional  oath  of  office,  and  execute 
a  bond  with  sureties  to  be  approved  by  a  justice  of  the  supreme 
court,  to  the  county  of  Kings,  in  a  penal  sum  of  fifty  thousand 
dollars,  conditioned  for  the  faithful  discharge  of  all   the  duties 
of  his  office,  and  that  he  will  fully  and  correctly  account  for  and 
pay  over  all  moneys  and  property  that  may  come  into  his  hands 
as  such  public  administrator,  according  to  law,  which  bond  must 
be  filed  with  the  clerk  of  the  county.     He  shall  be  entitled  to 
retain  from  all  moneys  or  property  of  any  intestate  that  come 
Into  his  hands  after  deducting  all  actual  and  necessary  expenses 
the  same  commissions  as  are  now  allowed  by  law  to  executors 
of  administrators,  and  he  shall  receive  a  salary  for  his  services 
to  be  fixed  by  the  board  of  estimate  and  apportionment  of  the 
city  of  New  York  upon  the  recommendation  of  the  surrogate  of 
the  county  of  Kings,  the  same  to  be  raised  and  paid  each  year 
in  the  same  manner  as  are  other  county  charges.     The  public 
administrator  shall  not  receive  to  his  own  use  any  fees  or  emolu- 
ments In  addition  to  his  salary,  and  he  shall  pay  into  the  treasury 
of  the  city  of  New  York  all  commissions  and  costs  received  by 
him  from  any  source  whatever;  such  payments  shall  be  made 
monthly  and  shall  be  accompanied  by  a  sworn  statement  in  6uch 
form  as  the  comptroller  of  the  city  of  New  York  shall  prescribe, 
showing  in  detail  the  costs  and  commissions  received  and  allowed 
to  him.     A  suitable  office  for  said  public  administrator  shall  he 
provided  for  him  in  one  of  the  county  buildings  in  the  county 
of  Kings.     The  surrogate  shall  also  appoint  a  counsel  and  a 
clerk  to  said  public  administrator,  their  salaries  to  be  fixed  by  the 
board  of  estimate  and  apportionment  of  the  city  of  New  York 
upon  the  recommendation  of  said  surrogate  and  to  be  raised  and 
paid  each  year  in  the  same  manner  as  are  other  county  charges. 
He  shall  have  the  prior  right  and  authority  to  collect,  take  charge 
of  and   administer  upon  the  goods,   chattels,   personal   property 
and  debts  of  persons  dying  intestate,  and  for  that  purpose  to 
maintain  suits  as  such  public  administrator  as  any  executor  or 
administrator  might  by  law  in  the  following  cases: 

1.  Whenever  such  person  dies  leaving  any  assets  or  effects  in 
the  county  of  Kings,  and  there  is  no  widow,  husband  or  next  of 
kin  entitled  to  a  distributive  share  in  the  estate  of  such  intestate, 
entitled,  competent  or  willing  to  take  out  letters  of  administra- 
tion on  such  estate. 

2.  Whenever  assets  or1  effects  of  any  person  dying  intestate, 
after  his  death,  come  into  the  county  of  Kings  and  there  is  no 
such  person  entitle^,  competent  or  willing  to  take  administration 
of  the  estate.  In  such  cases  intestacy  is  presumed  until  a  will 
is  proved  and  letters  testamentary  issued  thereon.  All  provisions 
of  law  conferring  jurisdiction,  authority  or  power  on.  or  other- 
wise relating  to,  the  office  of  public  administrator  of  the  city  of 
New  York  and  to  the  office  of  public  administrator  in  the  several 
counties  of  the  state,  so  far  as  applicable  apply  to  and  are  con- 
ferred on  the  office  hereby  created.  The  surrogate  of  the  county 
of  Kings,  in  cases  where  now  authorised  by  law  to  issue  letters 
of  temporary  administration,  may  in  his  discretion  issue  letters 
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of  temporary  administration  to  such  administrator  without  fur- 
ther security  than  required  by  this  section. 

Former  f  2660,  as  amended  by  L.  1803,  ch.  686;  L.  1904,  ch.  357;  L.  1911, 
co.  774,  amended  and  renumbered  by  L.  1914,  ch.  443,  in  effect  Sept.  1,  1914. 

Original  Source. —  Inserted  by  the  amendment  of  1893  as  a  substitute 
tor  L.  1S71,  ch.  335,  f|  1-7;  f  4  of  this  act  was  amended  by  L.  1882,  ch.  124. 

9  2596.  r Added,  1014.]  Public  administrator  of  Brie 
eonnty. 

The  surrogate  of  the  county  of  Erie  shall,  within  ten  days 
after  the  passage  of  this  act,  and  every  five  years  thereafter, 
except  as  hereinafter  provided,  appoint  a  suitable  person  as 
public  administrator  of  and  for  said  county,  to  take  office  im- 
mediately, and  to  *  hold  office  for  the  term  of  five  years  from  the 
first  day  of  January  succeeding  his  appointment,  unless  sooner 
removed  for  cause. 

In  case  of  a  vacancy  in  said  office  by  reason  of  death,  resig- 
nation or  otherwise,  said  surrogate  shall  fill  the  same  by  appoint- 
ing a  suitable  person  as  public  administrator,  to  take  office  im- 
mediately upon  his  appointment  and  qualification,  and  hold  for. 
the  term  of  five  years  from  the  first  day  of  January  succeeding 
his  appointment,  unless  sooner  removed  for  cause. 

Before  entering  upon  the  performance  of  the  duties  of  his 
office,  the  person  so  appointed  shall  take  and  subscribe  before 
the  county  clerk,  or  a  justice  of  the  supreme  court,  the  consti- 
tutional oath  of  office,  and  execute  a  bond,  with  sufficient  sure- 
ties to  be  approved  by  a  justice  of  the  supreme  court,  to  the 
county  of  Erie,  in  the  penal  sum  of  ten  thousand  dollars,  con- 
ditioned for  the  faithful  discharge  of  the  duties  of  his  office, 
and  that  he  will  fully  and  correctly  account  for  and  pay  over 
all  moneys  and  property  that  may  come  into  his  hands  as  such 
public  administrator,  according  to  law,  which  bond  shall  be  filed 
with  the  clerk  of  said  county. 

Said  public  administrator  shall  be  entitled  to  retain  from  all 
moneys  or  property  that  come  into  his  hands,  after  deducting*  all 
actual  and  necessary  expenses,  the  same  commissions  as  are  now 
allowed  by  law  to  executors  or  administrators,  and  all  provisions 
of  law  conferring  jurisdiction,  authority  or  power  on,  or  other- 
wise relating  to,  the  office  of  public  administrator  of  the  city  of 
New  York,  and  to  the  office  of  public  administrator  of  the  county 
of  Kings,  and  in  the  several  counties  of  the  state  apply  to  and 
are  conferred  on  th*»  office  hereby  created. 

The  surrogate  of  the  county  of  Erie,  where  now  authorized' by 
law  to  issue  letters  of  temporary  administration,  may,  in  his 
discretion,  issue  letters  of  temporary  administration  to*  such 
public  administrator,  without  fuither  security  than  required  by 
this  section. 

Added  by  L.  1014,  ch.  443,  In  effect  Sept.  1,1914. 

f  2506.   JAnTd,    1893,    lfMH,    1014.].  When    and    bow    tem- 
porary adiulniMtratora   may   be  appointed. 

On  the  application  of  a  creditor,  or  a  person  interested  in  the 
estate,  the  surrogate  may,  in  his  discretion,  issue  to  one  or  more 
persons  letters  of  temporary  administration,  in  either1  of  the 
fallowing  cases: 
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1.  When  for  any  cause,  delay  necessarily  occurs  in  the  granting 
of  letters  testamentary  or  letters  of  administration,  or  in  pro- 
bating a  will. 

An  appointment  of  a  temporary  administrator,  in  a  case  speci- 
fied in  this  subdivision  must  be  made  by  an  order,  if  a  proceed- 
ing for  grant  of  letters  of  administration  or  probate  of  a  will 
is  then  pending.  At  least  ten  days*  notice  of  the  application  for 
such  an  order  must  be  given  to  each  party  to  the  proceeding  who 
has  appeared,  unless  the  surrogate  is  satisfied  by  proof  that  the 
safety  of  the  estate  requires  the  notice  to  be  shortened,  in  which 
case  he  may  shorten  the  time  of  service  to  not  less  than  two  day?. 
If  no  proceeding  is  pending,  application  shall  be  by  petition  and 
a  citation  shall  issue  in  the  usual  manner  directed  to  the  persons 
entitled  to  letters  of  administration  in  a  case  where  no  will  is 
known  to  exist;  or  to  the  executor  or  executors,  trustee  or  trus- 
tees if  anv,  and  such  legatees  and  devisees  as  the  surrogate  may 
direct  to  be  cited,  in  cases  where  a  will  has  been  filed. 

2.  Where  a  person  of  whose  estate  the  surrogate  would  have 
jurisdiction,  if  he  were  shown  to  be  dead,  disappears  or  is  miss- 
ing, so  that,  after  diligent  search,  his  abode  cannot  be  ascer- 
tained, and  under  circumstances  which  afford  reasonable  ground 
to  believe  either  that  he  is  dead,  or  that  he  has  become  a  luna- 
tic, or  that  he  has  been  secreted,  confined,  or  otherwise  unlaw- 
fully made  away  with;  and  the  appointment  of  a  temporary  ad- 
ministrator is  necessary  for  the  protection  of  his  property,  and 
the  rights  of  creditors  or  of  those  who  will  be  interested  in  the 
estate,  if  it  is  found  that  he  is  dead. 

Application  for  such  an  appointment,  in  a  case  specified  in  this 
subdivision  must  be  made  by  petition,  in  like  manner  as  where 
an  application  is  made  for  administration  in  case  of  intestacy; 
and  the  proceedings  are  the  same  as  prescribed  in  this  title,  re- 
lating to  such  last-mentioned  application. 

Such  an  application  for  the  appointment  of  a  temporary  ad- 
ministrator in  either  case  may  also  be  made,  with  like  effect, 
and  in  like  manner,  as  if  made  by  a  creditor,  by  the  county 
treasurer  of  the  county  where  the  person  whose  estate  is  in 
question  last  resided;  or,  if  he  was  not  a  resident  of  the  state, 
of  the  county  where  any  of  his  property,  real  or  personal,  is 
situated.  A  temporary  administrator  must  qualify  as  prescribed 
in  section  2591  of  this  chapter  r*ith  respect  to  an  administrator- 
in-chief. 

Former  |  2670,  as  amended  by  L.  1893,  ch.  686.  and  L.  1001,  eh.  20. 
amended  and  renumbered  by  L.   1914,  ch.  443,  in  effect  8ept.   1.  1914. 

Original  Source.—  The  amendment  of  1893  consolidated  former  II  2808. 
2669,  2670,  and  2671;  |  2668  was  derived  from  L.  1837,  ch.  460.  I  23,  at 
amended  by  L.  1867,  ch.  782,  f  7;  I  2669  from  L.  1864,  cb.  71,  I  11: 
f  2670  from  L.  1875,  ch.  519,  {  1;  {  2671  from  B.  8.,  pt  2.  ch.  6,  tit  2. 
I  43,  as  amended  by  L,.  1864,   ch.  71,   |  6. 

I  258T.  [Am'd,  1881,  1814, 1015.]  General  powers,  et  cetera, 
of  temporary  administrator. 

A  temporary  administrator,  appointed  as  prescribed  in  this 
article,  has  authority  to  take  into  his  possession  personal  property; 
to  secure  and  preserve  it;  and  to  collect  choses  in  action;  and,  for 
either  of  these  purposes,  or  for  the  purpose  of  determining  the  title 
to  personal  property  in  his  possession,  he  may  maintain  any  action 
or  special  proceeding.  An  action  may  be  maintained  against  him, 
by  leave  of  the  surrogate,  upon  a  debt  of  the  decedent,  or  of  the 
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absentee  whom  he  represents,  or  upon  any  cause  of  action  to 
which  the  decedent  or  absentee  would  have  been  a  party  in  like 
manner  and  with  like  effect  as  if  he  were  an  administrator-in- 
chief.  The  surrogate  may,  by  an  order  made  upon  at  least  ten 
days'  notice  to  all  the  parties  who  have  appeared  in  the  special 
proceeding,  authorize  the  temporary  administrator  to  sell,  after 
appraisal,  such  personal  property,  specifying  it,  of  the  decedent, 
or  of  the  absentee  whom  he  represents,  as  it  appears  to  be  neces- 
sary to  sell,  for  the  benefit  of  the  estate;  or,  if  it  appears  that 
the  safety  of  the  estate  requires  the  notice  to  be  shortened,  the 
surrogate  may  shorten  the  notice  to  not  less  than  two  days.  The 
surrogate  may,  also,  by  otder,  authorize  him  to  pay  funeral 
expenses,  or  any  expenses  of  the  administration  of  his  trust, 
or  stenographer's  or  referee's  fees  on  contest  of  a  will  or  ad- 
ministration; and  he  may  also  direct  the  payment  of  a  legacy 
or  other  pecuniary  provision  under  a  will  or  a  distributive  share 
or  just  proportionate  part  thereof,  according  to  sections  twenty- 
six  hundred  and  eighty-seven,  and  twenty -six  hundred  and  eighty- 
eight  of  this  chapter  as  though  he  were  an  executor  or  adminis- 
trator. 

Former  |  2072,  as  amended  by  L.  1881,  ch.  53B,  amended  and  renumbered 
by  L.   1914,  ch.  448;  amended  by  L.   191ft.  eh.  621.   In  effect  Sept.   1,   1915. 

Original  Source. —  L.  1837,  ch.  460,  f  24,  as  amended  by  L.  1864,  ch.  71, 
I  9. 

f  8698.  fAm'd,  1914.]  Id.|  as  to  requiring-  creditor*  to 
present    claims. 

A  temporary  administrator,  appointed  upon  the  estate  of  either 
a  decedent  or  an  absentee,  has  the  same  power  as  an  adminis- 
trator-in-chief to  publish  a  notice  requiring  creditors  of  the  de- 
cedent or  absentee  to  exhibit  their  demands  to  him.  The  pub- 
lication thereof  has  the  same  effect,  with  respect  to  the  tem- 
porary administrator,  and  also  an  executor  or  administrator, 
subsequently  appointed  upon  the  same  estate,  as  if  the  tem- 
porary administrator  were  the  executor  or  an  administrator-in- 
chief,  and  the  person  to  whom  the  subsequent  letters  are  issued 
were  his  successor. 

Former  f  2673,  amended  and  renumbered  by  L.  1914,  ch.  443,  In  effect 
8ept.    1,    1914. 

Original  Source.—  L.   1870,  ch.  10,  In  part. 


f   2699.    [Am'd,    1914,    191T.]     Payment    of    debts    by    tem- 
porary administrator. 

At  any  time  after  the  completion  of  the  publication  of  the 
notice  to  creditors  by  a  temporary  administrator,  the  surrogate 
may:  1.  Prior  to  an  accounting  as  provided  in  subdivision  two, 
upon  proof,  to  his  satisfaction,  that  the  assets  exceed  the  debts, 
make  an  order,  permitting  the  temporary  administrator  to  pay 
the  whole  or  any  part  of  a  debt,  due  to  a  creditor  of  the  decedent 
or  absentee;  or,  upon  the  petition  of  a  creditor,  a  citation  may 
issue  to  the  temporary  administrator,  requiring  him  to  mow  cause 
why  he  should  not  pay  the  petitioner's  debt;  or 

2.  Upon  the  petition  of  any  creditor  who  shall  have  presented 
and  established  his  claim  or  upon  the  application  of  the  temporary 
administrator,  direct  an  accounting  by  mien  administrator  anil 
npon  the  judicial  settlement  of  his  account  may  direct  the  paj- 
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merit  of  the  expenses  of  administration  and  the  ratable  distribu- 
tion of  the  remaining  assets  in  his  hands  applicable  to  the  pay- 
ment of  the  debts  in  payment  upon  the  claims  presented  and 
established  as  valid  claims  against  said  decedent  or  absentee,  and 
the  payment  into  court  or  the  retention  by  the  said  temporary 
administrator  of  whatever  may  remain  of  the  assets  of  the 
personal  estate. 

When  a  petition  is  presented  in  either  of  the  cases  above  men- 
tioned, the  proceedings  are,  in  all  respects,  the  same  as  where 
similar  proceedings  are  instituted  by  or  against  an  executor  or 
administrator,  as  prescribed  in  this  .chapter. 

Former   f   2674,   amended   and   renumbered  by  L.   1914,  ch.  443;  am'd  by 
L.  1917,  ch.  670,  In  effect  Sept.   1,  1917. 
Original  Source.— L.   1870,  ch.  399,   f   10,  In  part 

|  2600.   [Am'd,  1901,  1914.]    Id.j  a*  to  real  property. 

When  a  temporary  administrator  is  appointed  and  a  proceed- 
ing is  pending  for  the  probate  of  a  will  of  real  property,  or 
there  is  a  delay  in  the  granting  of  letters  testamentary  or  ad- 
ministration  on  such  a  will  or  in  the  qualification  of  a  trustee 
named  therein,  the  order  appointing  him  may  confer  upon  him 
authority  to  take  possession  of  real  property,  in  the  same  or 
another  county,  which  is  affected  by  the  will,  and  to  receive  the 
rents  and  profits  thereof.  The  surrogate  may,  by  an  order, 
confer  upon  him  authority  to  lease  any  or  all  of  the  real  prop- 
erty, for,  a  term  not  exceeding  one  year;  or  to  do  any  other 
act  with  resoect  thereto,  except  to  sell  it,  which  is,  in  the*  sur- 
rogate's opinion,  necessary  for  the  execution  of  the  will,  or  the 
preservation  or  benefit  of  the  real  property.  For  either  of  these 
purposes,  he  may  maintain  or  defend  any  action  or  special  pro- 
ceeding. 

Former  f   2675,   as  amended  by   L.   1901,  ch.   21,  renumbered  by  L.  1914, 
ch.  443,   In  effect  Sept.   1,   1914. 

Original  Source.— L.   1870.  ch.  369,  f  13. 


$  2G01.   [Am'd,  1914.]    Special  power*  of  temporary  admin- 
istrator of  abfientee)  may  provide  for  family. 

A  temporary  administrator,  appointed  upon  the  estate  of  an 
absentee,  has  all  the  powers  and  authority  enumerated  in  the 
last  section,  with  respect  to  the  real  property  of  the  absentee. 
His  acts,  done  in  pursuance  of  that  authority,  bind  the  absentee, 
if  living,  or  his  heir  or  devisee,  if  he  be  dead,  in  the  same 
manner  as  the  acts  of  an  executor  or  administrator  bind  his  suc- 
cessor. 

Upon  proof,  satisfactory  to  the  surrogate,  that  the  wife  or 
any  infant  child  of  an  absentee  upon  whose  estate  a  temporary 
administrator  has  been  appointed,  is  in  such  circumstances  as  to 
require  provision  to  be  made  out  of  the  estate  for  his  or  her 
maintenance,  clothing,  or  education,  the  surrogate  may  make 
an  order,  directing  the  temporary  administrator  to  make  such 
provision  therefor  as  the  surrogate  deems  proper,  out  of  any 
personal  property  in  his  hands,  not  needed  for  the  payment  of 
debts. 

Former  ||  2676  and  2677,  amended  and  renumbered  by  L.  1914,  ch.  443,  h 
effect  September  1,   1914. 

Original  Source  of  I  2676,  new.  f  2677  was  derived  from  L.  1875,  cb. 
519,  i  4. 
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|  2602.   [Renam.,  1914.]    Notice*  repaired  by  thi»  article* 


A  notice  required  to  be  given,  as  prescribed  in  this  article,  to 
a  party  other  than  the  temporary  administrator,  must  be  served 
upon  the  attorney  of  the  party  to  whom  notice  is  to  be  given;  or, 
if  he  has  no^  appeared  by  an  attorney,  upon  the  party,  in  like 
manner  as  a  notice  may  be  served  upon  an  attorney  in  a  civil 
action,  brought  in  the  supreme  court.  But  where  the  attorney 
or  party  to  be  served  does  not  reside  in  the  surrogate's  county; 
or  where  the  attorney  for  a  party  has  died,  and  no  other  appear- 
ance for  that  party  has  been  filed  in  the  surrogate's  office;  the 
surrogate  may,  by  order,  dispense  with  notice  to  that  party;  or 
may  require  notice  to  be  given  to  him  in  any  manner  which  he 
minks  proper. 

Former  f  2681.  renumbered  by  L.  1914,  eh.  443,  In  effect  Sept.  1,  1914. 
Original  Source.—  New;  except  that  It  Includes  the  last  elaoae  of  U  1864, 
ch.  Tlf  f  6, 

I  2008.  [Am'd,  1881,  1895,  1801,  1910,  1914, 1917.]  Letter* 
of  administration  with  will  annexed;  when  and  to  whon 
■ranted. 

If  no  person  is  named  as  executor  in  the  will,  or  selected  by 
virtue  of  a  power  contained  therein;  or  if,  at  any  time  there  is  no 
executor,  or  administrator  with  the  will  annexed,  qualified  to 
act;  the  surrogate  must,  upon  the  application  of  a  creditor  of  the 
decedent,  or  a  person  interested  in  the  estate  of  the  decedent, 
or  having  a  lien  upon  any  real  property  upon  which  the  decedent's 
estate  has  a  lien,  and  upon  such  notice  to  the  other  creditors  and 
persons  interested  in  the  estate  as  the  surrogate  deems  proper, 
issue  letters  of  administration  with  the  will  annexed,  as  follows: 

1.  To  an  executor  or  administrator  of  a  sole  legatee  and 
devisee  named  in  a  will  or  to  the  executor  or  administrator  of  a 
sole  residuary  legatee  and  devisee  named  in  a  will. 

2.  To  one  or  more  of  the  residuary  legatees,  who  are  qualified 
to  act  as  administrators.  A  corporation  which  is  a  residuary 
legatee  shall  be  qualified  to  act  as  such  administrator,  although 
not  specially  authorized  by  its  charter  or  any  provision  of  law. 

3.  If  there  is  no  such  residuary  legatee  or  none  who  will  ac- 
cept, then  to  one  or  more  of  the  principal  or  specified  legatees 
so  qualified. 

4.  If  there  is  no  such  legatee  or  none  who  will  accept,  then 
to  the  husband,  or  wife,  or  to  one  or  more  of  the  next  of  kin, 
or  to  one  or  more  ot  the  heirs  or  devisees,  so  qualified. 

If  any  of  the  above  persons  who  would  otherwise  be  entitled 
to  letters  is  an  infant  or  an  adjudged  incompetent,  administra- 
tion may  be  granted  to  his  guardian  or  committee  as  the  case 
may  be,  unless  there  is  an  adult  or  competent  person  equally 
entitled  who  will  accept  the  same. 

5.  If  there  is  no  qualified  person,  entitled  under  the  foregoing 
subdivisions,  who  will  accept,  then  to  the  public  administrator, 
and  if  there  be  none  for  the  county,  to  the  treasurer  of  the 
county  or  to  the  petitioner  in  the  discretion  of  the  surrogate, 
and  if  neither  will  accept,  to  any  creditor  or  competent  person 
designated  by  the  surrogate. 
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Except  as  to  the  right  of  priority  as  provided  in  this  section, 
the  provisions  of  section  2588  of  this  chapter  apply  to  an  appli- 
cation for  letters  of  administration  with  the  will  annexed. 

Former  I  2048,  an  amended  by  U  1881,  ch.  535;  L.  1805,  ch.  734;  L. 
1901,  ch.  141;  L.  1910,  cb.  585,  amended  and  renumbered  by  L.  1914, 
ch.  443,  and  by  U   1917,   ch.  678  in  effect  Sept.  1,  1917. 

Original  Source.—  R.  S.,  pt.  2,  ch.  6,  tit.  2,  $  4. 

|  3004.  [Am'd,  1914. j  Id.}  renunciation  or  exclusion  of 
persona  navina*  prior  riajnt. 

Where  a  person  applies  for  letters  of  administration  with  the 
will  annexed,  as  prescribed  in  the  last  section,  and  another  person 
has  a  right  to  the  administration,  prior  to  that  of  the  petitioner, 
a  citation  must  issue  accordingly  unless  a  renunciation  acknowl- 
edged or  proved  and  duly  certified  of  every  person  having  such 
a  prior  right  is  filed.  The  surrogate  may  in  his  discretion  issue 
a  citation  to  a  person  equally  entitled.  The  proceedings  there- 
upon are  the  same  as  upon  an  application  for  administration 
upon  the  estate  of  an  intestate. 

former  f  2644,  amended  and  renumbered  by  L.  1914,  ch.  443,  In  effect 
Sept.   1,   1914.    ' 

Original  Source.—  B.  8.,  pt.  2,  ch.  6,  tit.  2,  f  35. 

i2605.    [Am'd,     1914.]    How     execntor     or     administrator 
tli   tne  will  annexed  qualifies. 

An  executor  from  whom  a  bond  is  required  as  prescribed  in 
this  chapter,  or  an  administrator  with  the  will  annexed,  must, 
before  letters  are  issued  to  him,  qualify  as  prescribed  by  law 
with  respect  to  an  administrator  upon  the  estate  of  an  intestate; 
and  the  provisions  of  section  2591  of  this  chapter,  with  respect 
to  the  bond  to  be  given  by  the  administrator  of  an  intestate, 
apply  to  a  bond  given  pursuant  to  this  section;  except  that,  in 
fixing  the  penalty  thereof,  the  surrogate  must  take  into  consid- 
eration the  value  of  the  real  property,  or  of  the  proceeds  thereof, 
which  may  come  to  the  hands  of  the  executor  or  administrator, 
by  virtue  of  any  provision  contained  in  the  will,  and  also  how 
much  of  the  estate,  if  any,  has  already  been  administered. 

Former   f   2640,    amended   and   renumbered   by  L.   1914,   ch.   448,   In  effect 
Sept.  1,  1914. 
Original  Source.—  R.  B.,  pt.  2,  ch.  0,  tit.  2,  f  42.  in  part. 

|  2606.  [Am'd,  1889,  1914.]  Appointment  of  administrator 
de  Ibonia  non. 

When  all  the  administrators,  to  whom  letters  have  been  issued, 
die. or  become  incapable,  or  the  letters  are  revoked  as  to  all 
of  them,  the  surrogate  must  grant  letters  of  administration  de 
bonis  non  to  one  or  more  persons  as  their  successors,  in  like 
manner  as  if  the  former  letters  had  not  been  issued;  and  the 
proceedings  to  procure  the  grant  of  such  letters  are  the  same, 
and  the  same  security  shall  be  required,  as  upon  an  original 
application;  except  that  the  surrogate  may,  in  his  discretion,  in 
case  where  the  estate  has  been  partially  administered  upon  by 
the  former  representative  or  representatives,  fix  as  the  penalty 
of  the  bond  to  be  given  by  such  successor  or  successors,  a  sum 
not  less  than  the  value  of  the  assets  of  the  estate '  remaining 
unadministered. 

Former  f  2693,  an  amended  by  L.  1889,  ch.  603,  amended  and  renumbered 
by   L    1914.   ch.   443,   In  effect   Sept.    1,    1914. 

Original  Source.— R.  S.  pt.  2,  ch.  6,  tit  2,  ff  19  and  45;  L.  1837.  ch. 
400,   §  33,  in  part. 
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ARTICLE  SECOND. 

Production  and  probate  of  wills;  objections  and  their  trial;  eon* 
struction  of  wills;  qualification  of  executor;  grant  of  ancillary 
letters  testamentary  and  of  administration;  qualification  of 
testamentary  trustees;  security  from  testamentary  trustees  and 
executors  acting  as  trustees* 

Sec.    2607.  Petition  to  compel   production   of  will. 

2608.  Probate  of  wills  of  citizens  of  the  United  States  domiciled  in  the 

United  Kingdom  of  Great  Britain  and  Ireland. 

2609.  Who  may  propound  will;   contents  of  petition. 

2610.  Who  to  be  cited  thereupon;   contents  of  citation. 

2611.  Witnesses  to  be  examined;  proof  required. 

2612.  Absent,  et  cetera,  witnesses  to  be  accounted  for;  dispensing  with 

testimony;   commission;  proof  of  handwriting. 

2613.  Proof  of  lost  or  destroyed  will. 

2614.  Probate  not  allowed,  unless  surrogate  satisfied,  et  cetera. 

2615.  Construction  of  will,   how   obtained. 

2616.  Notice  of  probate  to  legatees  and  devisees. 

2617.  Who  may  file  objections  to  the  probate  of  an  alleged  will;  jury 

trial. 

2618.  Notice  to  legatees  and  devisees  of  objections  filed. 

2619.  Proceedings  upon  Jury   trial  of  contested  probate. 

2620.  Wills  to  be   recorded  and  retained;   exception. 

2621.  Will  certified,  or  record  thereof,  may  be  read  In  evidence. 

2622.  Recording  wills  proved  elsewhere  within   the  state. 

2623.  Records  of  certain  wills  heretofore  proved;  how  far  evidence. 

2624.  RcTocation  of  letters  upon  proof  of  will. 

2625.  When  letters  testamentary  may  be  Issued. 

2626.  Supplementary  letters;  executors  not  named  In  letters  not  to  act. 

2627.  Executor  falling  to  qualify  or  renounce,   how  excluded. 

2628.  Renunciation  by  nominated  executor;  retraction  thereof.. 

2629.  Ancillary  letters  upon  foreign  probate. 

2630.  Idem;  upon  foreign  grant  of  administration. 

2631.  To  whom  ancillary  letters  granted. 

2632.  Petition:  citation. 

2633.  Hearing;   security. 

2634.  Persons  acting  under  ancillary  letters  must  transmit  assets. 

2635.  Idem;    when   they   may   be   directed   to   pay,   et   cetera,    w'thont 

transmission. 

2636.  Idem;   general  powers  and  duties. 

2637.  How  testamentary  trustee  shall  qualify. 

2638.  Appointment  of   successor. 

2639.  Security    to   be   required   from   a  .  trustee   or   executor   acting   aa 

trustee. 

2640.  Proceedings  where  testamentary  trustee  is  also  executor  or  admin- 

istrator 
9641.  Application  of  this  chapter. 

I  2607.  [Added.  191©,  Am'd,  1914.]  Petition  to  compel 
production  of  will. 

Whenever  it  shall  appear  by  petition  of  any  person  claiming 
to  be  interested  in  the  estate  of  a  decedent,  that  there  is  reason- 
able ground  to  believe  that  any  person  has  destroyed,  retained, 
concealed,  or  is  conspiring  with  others  to  destroy,  retain  or  con- 
ceal a  will  or  testamentary  instrument  of  a  decedent,  or  has  any 
knowledge  as  to  snch  facts,  the  court  must  make  an  order 
requiring  the  respondent  to  attend  and  be  examined  in  the 
premises,  and  may  in  such  order  or  otherwise  in  the  proceeding 
require  the  production  of  any  will  or  testamentary  instrument. 
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Service  thereof  most  be  made  by  delivery  of  a  certified  copy 
thereof  to  the  person  or  persons  named  therein  and  the  payment 
or  tender  to  each  of  the  sum  required  by  law  to  be  paid  or  ten- 
dered to  a  witness  who  is  subpoenaed  to  attend  a  trial  in  sur- 
rogate's court. 

Former  |  2621a,  as  added  by  L.  1910,  cfa.  368,  amended  and  renumbered 
by  I*  1714,   cb.  443,  In  effect  Sept  1,   1914. 

|  2608.  [Added,  1908,  Am'd,  1014.]  Probate  of  wills  of 
citizens  of  the  United  State*  domiciled  In  the  United  King- 
dom of  Great  Britain  and  Ireland. 

The  last  will  and  testament  of  any  person  being  a  citizen  of  the 
United  States,  or,  if  female,  whose  father  or  husband  previously 
shall  have  declared  his  intention  to  become  such  citizen,  who 
shall  have  died,  or  hereafter  shall  die,  while  domiciled  or  resident 
within  the  United  Kingdom  of  Great  Britain  and  Ireland,  or 
any  of  its  dependencies,  which  shall  affect  property  within  this 
state  and  which  shall  have  been  duly  proven  within  such  foreign 
jurisdiction,  and  there  admitted  to  probate,  shall  be  admitted  to 
probate  in  any  county  of  this  state  wherein  shall  be  any  property 
affected  thereby,  upon  filing  in  the  office  of  the  surrogate  of  such 
county,  and  there  recording,  a  copy  of  such  last  will  and  testa- 
ment, certified  under  the  hand  and  seal  of  a  consul-general  of 
the  United  States  resident  within  such  foreign  jurisdiction,  to- 
gether with  the  proofs  of  the  said  last  will  and  testament,  made 
and  accepted  within  such  foreign  jurisdiction,  certified  in  like 
manner.  Letters  testamentary  on  such  last  will  and  testament 
shall  be  issued  to  the  persons  named  therein  to  be  the  executors 
and  trustees,  or  either  thereof,  or  to  those  of  them  who,  prior  to 
the  issuance  of  such  letters,  by  formal  renunciation,  duly  ac- 
knowledged or  proven,  and  duly  certified,  shall  not  have  re- 
nounced the  trust  therein  devolved  upon  them;  provided,  that 
before  any  such  will  shall  be  admitted  to  probate  in  any  county 
of  this  state,  the  same  proceedings  shall  be  had  in  the  surro- 
gate's court  of  the  proper  county  as  are  required  by  law  upon 
the  proof  of  the  last  will  and  testament  of  a  resident  of  this 
state  who  shall  have  died  therein;  except  that  there  need  be  cited 
upon  such  probate  proceedings  only  the  beneficiaries  named  in 
such  will. 

Former  i  2706,  as  added  by  L.  1909,  ch.  65,  amended  and  renumbered  by 
L.   1914,   eh.  443,  in  effect  Sept.  1.   1914. 
Original  Source.— L.   1894,   ch.   681,   |  1. 

|  2609.    [Added,  1914.]    Who  may  propound  will*  content* 
of  petition. 

A  petition  for  the  probate  of  a  will  may  be  presented  by: 

Any  person  designated  in  the  will  as  executor,  devisee,  legatee, 
testamentary  trustee  or  guardian; 

A  creditor  of  the  decedent,  or  any  other  person  interested  in 
the  estate; 

Any  party  to  an  action  brought,  or  about  to  be  brought,  in 
which  action  the  decedent,  if  living,  would  be  a  proper  party. 

Such  petition  in  addition  to  the  general  allegations  contained 
in  section  2521  of  this  chapter  shall  describe  such  will,  and  any 
other  will  of  the  same  testator  on  file  in  the  surrogate's  office,  and 
set  forth  the  names  and  post  office  addresses,  bo  far  as  they  can 
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be  obtained  with  due  diligence,  of  all  the  devisees,  legatees  and 
beneficiaries  named  in  said  will,  or  in  uny  other  will  so  filed. 

Added  by  L.  1014.  ch.  443,  In  effect  Sept.  1,  1914.  Sec  former  |  2814, 
originally  derived  from  U«  1837,  ch.  400,  f  4,  and  amended  by  L.  1897. 
cb.   177. 

S  2«1<>.  [Am'd,  1801,  1892,  1894,  1905,  1914.]  Who  to  be 
cited  thereupon;  content*  of  citation. 

The  following  persons  most  be  cited  upon  a  petition,  pre- 
sented as  prescribed  in  the  last  section: 

If  the  will  relates  exclusively  to  real  property,  the  husband 
or  wife,  if  any,  and  all  the  heirs  of  the  testator. 

If  the  will  relates  exclusively  to  personal  property,  the  hus- 
band or  wife,  if  any,  and  all  the  next  of  kin  of  the  testator. 

If  the  will  relates  to  both  real  and  personal  property,  the 
husband  or  wife,  if  any,  and  all  the  heirs,  and  all  the  next  of  kin 
of  the  testator. 

In  every  case,  each  person  designated  in  the  will  as  executor, 
testamentary  trustee  or  guardian,  and  each  person  named  as 
executor,  testamentary  trustee  or  guardian,  or  beneficiary  in 
any  other  will  of  the  same  testator  filed  in  the  surrogate's  office. 

In  addition  to  the  general  contents  contained  in  sections  2523 
and  2524  of  this  chapter,  the  citation  must  also  set  forth  the 
name  of  the  person  by  whom  the  will  is  propounded;  whether 
the  will  relates  exclusively  to  real  property,  or  to  personal 
property,  or  to  both;  and  if  the  will  is  nuncupative,  that  fact. 

Former  If  261ft  and  2616,  as  amended  by  L.  1801,  ch.  174;  L.  1802.  ch. 
627;  L.  1894,  ch.  US.  and  L.  190T»,  ch.  438,  amended  and  renumbered  by 
L.  1914.   ch.  443.  In  effect  Hept.  1,   1014. 

Original  Source  of  fi  2615.— L.  1837,  ch.  460.  g  5.  ft  2616  was  derived 
from  B.  8.,  pt  2,  ch.  6,  tit.  2,  §  37,  and  L.  1837,  ch.  460,  J  7. 

ff  2611.    [Am'd,    1914.]     Witneaaea    to    be    examined)    proof 


Before  a  written  will  is  admitted  to  probate,  two,  at  least, 
of  the  subscribing  witnesses  must  be  produced  and  examined, 
if  so  many  are  within  the  state,  and  competent  and  able  to 
testify.  Before  a  nuncupative  will  is  admitted  to  probate,  its 
execution  and  the  tenor  thereof  must  be  proved  by  at  least  two 
witnesses*.  The  proofs  must  be.  reduced  to  writing.  Any  party 
to  the  proceeding  may  request  the  oral  examination  of  the  sub- 
scribing witnesses  to  the  will  and  may  examine  such  witnesses 
and  any  other  witness  produced  by  the  proponent  before  the 
surrogate,  without  first  filing  objections  to  the  probate  of  such 
will. 

Former  f  2618,  as  amended  by  L.  1913,  ch.  412,  amended  and  renumbered 
by  L.   1914,   ch.  443,  In  effect  Sept.   1,   1914. 

Original  Source.—  L.  1837,  ch.  460,  parts  of  IS  10  and  11. 

.  i  2612.  [Am'd,  1882,  1888,  1902,  1914.]  Absent,  etc.,  wlt- 
aeneii  to  be  acconnted  fort  dl»peni»lngr  with  teatimonyj 
commlulon;  proof  of   hand  writing:. 

The  death,  absence  from  the  state,  or  incompetency  by  reason 
of  lunacy,  or  otherwise  of  a  subscribing  witness  required  to  be 
examined  as  prescribed  in  this  or  th<*  last  section,  or  the  fact 
that  awph  witness  cannot,  with  due  diligence,  be  found  within 
the  state,  or  cannot  be   examined  by  reason  of  his  physical  or 
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mental  condition  may  be  shown  by  affidavit  or  other  competent 
evidence,  and  when  so  shown  to  the  satisfaction  of  the  surro- 
gate, the  surrogate  may  by  an  order  entered  in  the  minutes  or 
recited  in  the  decree  dispense  with  his  testimony;  or  in  a  case 
where  such  witness  is  absent  from  the  state  and  it  is  shown 
that  his  testimony  can  be  obtained  with  reasonable  diligence, 
the  surrogate  may,  in  his  discretion,  and  shall  upon  the  demand 
of  any  party,  require  his  testimony  to  be  taken  by  commission. 
Where  the  testimony  of  a  subscribing  witness  has  been  dispensed 
with  as  provided  in  this  section,  and  one  subscribing  witness  has 
been  examined,  the  will  may  be  admitted  to  probate  upon  the 
testimony  of  such  subscribing  witness  alone. 

If  all  the  subscribing  witnesses  to  a  written  will  be  dead,  or 
incompetent  by  reason  of  lunacy  or  otherwise,  to  testify,  or 
unable  to  testify,  or  are  absent  from  the  state  and  their  testi- 
mony has  been  dispensed  with  as  provided  in  this  section,  or 
if  a  subscribing  witness  has  forgotten  the  occurrence,  or  testifies 
against  the  execution  of  the  will,  or  was  not  present  with  the 
other  witness  at  the  execution  of  the  will;  the  will  may  never- 
theless be  established,  upon  proof  of  the  handwriting  of  the 
testator,  and  of  the  subscribing  witnesses,  and  also  of  such  other 
circumstances  as  would  be  sufficient  to  prove  the  will  upon  the 
trial  of  an  action. 

Former  If  2619  and  2620,  as  amended  by  L.  1882,  ch.  399;  L.  1888,  ch. 
608,  and  L.  1902,  ch.  114,  amended  and  renumbered  by  L.  1914,  ch.  443,  in 
effect  Sept.    1,    1914. 

Original  Source  of  |  2619.— L.  1837,  ch.  460,  part  of  Si  10  and  11; 
L.  1841,  ch.  129,  ff  1-3.  f  2620  was  derived  from  R.  S.,  pt  2,  ch.  6,  tit  1* 
f|    18  and  16,   and  U   1837,   cb.  460,    i   20. 

§  2013.    [Am'd,  1914. J    Proof  of  lo»t  or  destroyed  will. 

A  lost  or  destroyed  will  can  be  admitted  to  probate  in  a  surro- 
gate's court,  but  only  in  a  case  where  a  judgment  establishing 
the  will  could  be  rendered  by  the  supreme  court,  as  prescribed 
in  section  1865  of  this  act. 

Former  |  2621,  amended  and  renumbered  by  L.  1914,  ch.  443,  In  effect 
Sept.    1,    1914. 

Original  Source.—  L.  1870,  ch.  369,  |  8.  See  alao  B.  S.,  pt  2,  ch.  6, 
tit.   1,   f  67b. 

|  2014.  [Am'd,  1914.]  Probate  not  allowed,  unless  ■nrro- 
grate  satisfied,  etc. 

Before  admitting  a  will  to  probate,  the  surrogate  must  inquire 
particularly  into  all  the  facts  and  circumstances,  and  must  be 
satisfied  with  the  genuineness  of  the  will,  and  the  -validity  of  its 
execution. 

If  it  appears  to  the  surrogate  that  the  will  was  duly  executed; 
and  that  the  testator,  at  the  time  of  executing  it,  was  in  all 
respects  competent  to  make  a  will  and  not  under  restraint:  it 
must  be  admitted  to  probate  as  a  will  valid  to  pass  real  property, 
or  personal  property,  or  both,  as  the  surrogate  determines,  and 
the  petition  and  citation  require,  and  must  be  recorded  accord- 
ingly. The  decree  admitting  it  to  probate  must  state  whether 
the  probate  was  or  was  not  contested. 

Former  ||  2622  and  2623,  amended  and  renumbered  by  I*  1914,  ch.  443.  Id 
effort    S«»pt.    1.    1914. 

Original  Source  of  5  2622.— L.  1837.  ch.  460,  j>arta  of  If  10  and  17- 
|  2«23  was  derived  from  R.  3.,  pt.  2,  ch.  6,  tit.  1,  f  14;  L.  1887,  dL  460, 
1   18;   L.    1877,    ch.   206,    f   2. 

680 


c  18,  t.  3,  a. 2  PROBATE  OF  WILLS.  II  2615-17 

i  9S1G.  [Am'd,  191 0,  1018,  1914.]  Contraction  of  will, 
how   obtained. 

An  executor,  administrator  with  the  will  annexed,  or  any 
person  interested  in  obtaining  a  determination  as  to  the  validity, 
construction  or  effect  of  any  disposition  of  property  contained 
in  a  will,  may  present  to  the  surrogate's  court  in  which  such 
will  was  probated,  a  petition  setting  forth  the  facts  which  show 
his  interest,  the  names  and  post-offlce  addresses  of  the  other 
parties  interested,  and  the  particular  portion  of  such  will  con- 
cerning which  he  requests  the  determination  of  the  court. 

If  the  surrogate  entertains  the  application,  a  citation  shall 
issue  to  all  persons  interested  in  the  question  to  be  presented, 
to  show  cause  why  such  determination  should  not  be  mage.  On 
the  return  of  the  citation  the  surrogate  shall  make  such  decree 
as  justice  requires. 

If  a  party  expressly  puts  in  issue  in  a  proceeding  for  the 
probate  of  a  will  the  validity,  construction,  or  effect  of  any 
disposition  of  property,  contained  in  such  will,  the  surrogate 
may  determine  the  question,  upon  rendering  a  decree,  after 
notice  given  in  such  manner  as  the  surrogate  directs  to  all  per- 
sons interested  who  do  not  appear  on  such  application  in  person 
or  by  attorney;  or,  unless  the  decree  refuses  to  admit  the  will 
to  probate,  by  reason  of  a  failure  to  prove  any  of  the  matters 
specified  in  section  2614,  may  admit  the  will  to  probate  and 
reserve  the  questions  so  raised  for  future  consideration  and 
decree. 

Former  |  2624,   aa  amended  hjr  L.   1910,   cb.   584,  and   L.   1013,   ch.   837, 
amend<*d  and  renumbered  by  L.  1014,   ch.  443,  In  effect  Sept.  1,  1014. 
Original  Source.—  L.   1870,   cb.  359,    |   11. 

|  2016.    [Added,  1914.]     Notice  of  probate  to  legatees  and 
devisees. 


Before  letters  are  issued,  there  shall  be  filed  in  the  surrogate's 
court  a  written  notice,  entitled  in  the  proceeding,  stating  the 
name  of  the  testator,  that  his  last  will  and  testament  has  been 
offered  for  probate,  or  probated,  as  the  case  may  be,  and  the 
name  and  post-office  address  of  the  proponent,  and  of  each  and 
every  legatee,  devisee  or  other  beneficiary,  as  set  forth  in  the 
petition,  who  has  not  been  cited  or  has  not  appeared  or  waived 
citation,  with  proof  by  affidavit  of  the  mailing  of  a  copy  of  such 
notice  to  each  of  said  beneficiaries. 

Added  by  U   1914,  ch.  443,  in  effect  Sept.   1,  1014. 

|  S617.    [Added,    1014.]    'Who    may    file    objections    to    the 
probate  of  an  alleged  willf  Jury  trial. 

Any  person  Interested  in  the  event  as  devisee,  legatee  or  other- 
wise, in  a  will  or  codicil  offered  for  probate;  or  interested  as 
heir-at-law,  next  of  kin,  or  otherwise,  in  any  property,  any  por- 
tion of  which  is  disposed  of  or  affected,  or  any  portion  of  which 
is  attempted  to  be  disposed  of  or  affected,  by  a  will  or  codicil 
offered  for  probate;  or  is  interested  as  devisee,  legatee,  executor, 
testamentary  trustee  or  guardian  in  any  other  will  or  codicil 
alleged  to  have  been  made  by  the  same  testator  and  not  duly 
revoked  by  him;  may  file  objections  to  any  will  or  codicil  so 
offered  for  probate. 

Such  objections  must  be  filed  at  or  before  the  close  of  the 
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testimony  taken  before  the  surrogate  on  behalf  of  the  proponent, 
or  at  such  subsequent  time  as  the  surrogate  may  direct,  and  if  ft 
jury  trial  of  any  issue  is  desired  the  same  shall  be  demanded 
in  the  objections. 

Added  by  L.  1914,  ch.  443,  in  effect  Sept.  1,  1914. 

§  2018.  [Added,  1914.]  Notice  to  legatee*  and  devUeea  of 
objections  filed. 

Whenever  objections  are  filed  to  the  probate  of  a  will,  the 
proponent  shall  file  the  notice  specified  in  section  2616  and 
serve  the  same  on  each  of  the  parties  therein  named,  and  upon 
any  otfcer  persons  directed  by  the  surrogate  to  be  notified,  in 
such  manner  and  within  such  time  as  the  surrogate  shall  direct, 
which  notice  shall  have  the  additional  statement  included  in  or 
endorsed  thereon  that,  objections  have  been  filed  to  the  probate 
of  such  will  and  that  the  same  will  be  heard  on  a  day  or  at  a 
term  of  court  therein  stated.  Proof  of  due  service  of  such  notice 
shall  be  made  and  filed  in  the  surrogate's  office,  and  any  decree 
in  'the  proceeding  shall  not  affect  the  right  or  interest  of  any 
such  person  unless  he  shall  have  been  so  notified. 

Added,  by  L.    1914,  ch.   443,   in  effect  Sept.   1,    1914. 

t  2619.    [Added,    1014.]     Proceed  In  «■    upon    Jury    trial    of 
contented   probate. 

Upon  the  trial  before  the  court  and  a  jury  of  the  objections 
filed  to  the  probate  of  a  will,  or  codicil,  or  either,  the  verdict  of 
the  jury  or  any  order  or  decision  of  the  judge  holding  the  court 
shall  be  entered  in  the  minutes  of  the  court;  and  if  the  trial 
was  not  held  in  the  surrogate's  court,  such  verdict,  order  or 
decision  shall  be  certified  by  the  clerk  of  the  court  to  the  sur- 
rogate's court,  whereupon  the  surrogate  shall  enter  a  final  decree 
accordingly. 

Added  by  L.   1014,  ch.  443,  In  effect  Sept.   1,   1914. 

§  2620.  [Am'd,  1888,  1902,  1914.]  Wills  to  be  recorded 
and   retained^   exception. 

Every  will  admitted  to  probate,  together  with  the  decree,  order 
or  judgment  admitting  it  to  probate  shall  be  recorded  in  the 
proper  surrogate's  court.  Where  a  written  will  is  proved,  it 
must  be  filed  and  remain  in  the  surrogate's  office.  But  when  it 
shall  be  shown,  by  affidavit  or  otherwise,  to  the  satisfaction  of 
the  surrogate,  that  the  decedent  left  real  or  personal  property  in 
another  state  or  territory  of  the  United  States  or  in  a  foreign 
country,  and  that  the  laws  of  such  state,  territory  or  country  re- 
quire the  production  of  the  original  will  before  the  provisions 
thereof  become  effective,  the  surrogate  may,  at  any  time  after 
probate,  and  upon  such  notice  to  the  parties  interested  in  the 
estate  as  he  may  think  proper,  cause  any  original  will  remain- 
ing on  file  in  his  office  to  be  sent  by  post  or  otherwise  to  any 
conrt  which,  or  to  any  officer  of  such  state,  territory  or  country 
who,  under  the  laws  thereof,  is  empowered  to  receive  the  same 
for  probatp,  or  may  deliver  such  will  to  any  person  interested 
in  the  probate  thereof  in  such  state,  territory  or  country,  or  to 


c.  18,  t.  3,  a.  2  PROBATE  OF  WILLS.  $$  2621-23 

his  representative,  upon  such  terms  as  be  shall  think  proper  for 
the  preservation  of  the  will  and  the  protection  of  other  parties 
interested  in  the  estate. 

Amended  by  L.  1888,  ch.  606;  L.  1902,  cfa.  114,  and  L.  1914,  eh.  448, 
In  effect  8ept    1,   1914. 

Original  Source.— &  S.,  pt.  2,  ch.  6,  tit.  1,  1 1  13  and  16,  and  I*  1837. 
ch.    460,    |    20. 

§  2821.  [Am'd,  1882.  1010,  1014.]  'Will  certified,  or  record 
thereof,  may  be  read  in  evidence.    . 


The  surrogate  must  cause  to  be  indorsed  upon,  or  annexed  to, 
the  original  will  admitted  to  probate,  or  the  exemplified  copy,  or 
statement  of  the  tenor  of  the  will,  which  was  admitted  without 
production  of  an  original  written  will,  a  certificate,  under  his 
hand,  or  the  hand  of  the  clerk  of  his  court,  and  his  seal  of  office, 
stating  that  it  has,  upon  due  proof,  been  admitted  to  probate,  as. 
a  will  valid  to  pass  real  or  personal  property,  or  both,  as  the 
case  may  be.  The  will,  or  the  copy  or  statement,  so  authenti- 
cated, the  record  thereof,  or  an  exemplified  copy  of  the  record, 
may  be  read  in  evidence,  as  proof  of  the  original  will,  or  of 
the  contents  or  tenor  thereof,  without  further  evidence,  and  with 
Hie  effect  specified  in  this  chapter. 

Former  |  2639,  aa  amended  by  L.   1882,  ch.   899,  and  L.   1910,   ch.   678. 
amended  and  renumbered   by   L.    1914,   ch.   443,   in  effect  Sept.   1,   1914. 
Original  Source.--  II.  S.,  pt.  2,  ch.  6,  tit.  1,  |  15,  and  tit.  2,  |  68. 

4  2)822.   [Am'd,  1014.]    Recording  will*  proved  elsewhere 
within   the   state. 

A  certified  copy  of  a  will  of  real  property,  proved  and  re- 
corded in  any  court  of  the  state  of  competent  jurisdiction,  must 
be  recorded  upon  the  request  of  any  person  interested  therein,  in 
the  office  of  the  county  clerk  or  register  as  the  case  requires  of 
any  county  in  which  real  property  of  the  testator  is  situated. 

Former  f   2630,   amended   and   renumbered   by   L.    1914,   ch  443,   in   effect 
Sept.    1,   1914. 

Original  Source.— L:   1887,   ch.   460,   f  68,   in  part 

f  2423.    [Am'd,  1881,  1894.  lOOl,  1914.]    Record*  of  certain 
wills  heretofore  proved  j  now  far  evidence. 

The  exemplification  of  the  record  of  a  will,  proved  before  the 
judge  of  the  former  court  of  probate,  and  recorded  in  his  office 
before  the  first  day  of  January,  in  the  year  seventeen  hundred 
and  eighty-five,  certified  under  the  seal  of  the  officer  having  cus- 
tody of  the  record,  must  be  admitted  in  evidence  in  any  case, 
after  it  has  been  made  to  appear  that  diligent  and  fruitless  search 
has  been  made  for  the  original  will. 

A  certified  copy  of  the  last  will  and  testament  of  any  deceased 
person,  which  has  been  admitted  to  probate,  whether  as  a  will 
of  real  or  personal  property,  or  both,  and  recorded  in  the  office 
of  the  surrogate  in  any  county  of  this  state,  shall  be  admitted  in 
evidence  in  any  of  the  courts  of  this  state,  without  the  proofs 
and  examination  taken  on  the  probate  thereof,  and  whether 
such  proofs  shall  have  been  recorded  or  not.  with  like  effect  as 
if  the  original  of  such  will  had  been  produced  and  proven  in 
such  court,  when  thirty  years  have  elapsed  since  the  will  was 
admitted  to  probate  and  recorded.     And  the  recording  of  such 
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will  shall  be  evidence  that  the  same  was  duly  admitted  to  pro- 
bate. The  exemplification  of  the  record  of  a  will  which  has 
been,  proved  before  the  surrogate  or  judge  of  probate,  or  other 
oQicer  exercising  the  like  jurisdiction  of  another  state  must,  when 
certified  by  the  officer  having  by  law,  when  the  certificate  was 
made,  custody  of  the  record, '  be  admitted  in  evidence  as  if  the 
original  will  was  produced  and  proved,  when  thirty  years  have 
elapsed  since  the  will  was  proved. 

Former  ||  2631  and  2632,  a»  amended  by  L.  1881,  cfa.  705*  L.  1894, 
ch.  89,  and  L.  1901,  ch.  540,  amended  and  renumbered  by  L  1914.  ch.  443,  In 
effect  Sept.   1,   1914. 

Original  Source  of  f  2631.—  R.  8.,  pt  2,  cfa.  6,  tit.  1,  S  20.  I  2632  was 
derived  from  L.  1857,  cb.   173;  L.  1871,  ch.  361,   {  1. 

S  2624.  [Am'd,  1014.]  Revocation  of  letters  upon  proof 
of  will. 

Where,  after  letters  of  administration,  on  the  ground  of  in- 
testacy, have  been  granted,  a  will  is  admitted  to  probate,  and 
letters  are  issued  thereupon;  or  where,  a  subsequent  will  is 
admitted  to  probate  and  letters  aire  issued  thereupon;  the  decree, 
granting  probate,  must  revoke  the  former  letters. 

Former   I  2684,  amended  and  renumbered  by  L.   1914,   ch.  443,   In  effect 
Sept.    1,    1914. 
Original   Source.—  E.  8.,   pt.   2,   ch.  6,    tit.   2,    |   46. 

S  2625.  [Added,  1014.]  When  letters  testamentary  may 
be  issued. 

After  a  will  has  been  admitted  to  probate  any  person  entitled 
to  letters  thereunder  who  is  competent  by  law  to  serve,  and 
who  appears  and  qualifies,  is  entitled  to  letters  testamentary 
thereupon. 

A  person  entitled  to  letters  upon  a  contingency  may  appear  and 
show  that  the  contingency  has  happened  by  which  he  is  entitled 
to  such  letters. 

A  person  named  as  an  executor  by  a  person  other  than  the 
testator  under  a  valid  power  contained  in  a  will,  must  appear  and 
file  an  acknowledged  or  proved,  and  duly  certified  selection  of 
himself  as  an  executor  within  fifteen  days  after  the  date  of  the 
decree  admitting  the  will  to  probate,  in  default  whereof  the 
power  of  selection  is  deemed  to  have  been  renounced,  unless  for 
good  cause  shown  the  surrogate  extends  such  time  or  relieves  the 
default. 

Added  by  L.  1914,  ch.  443,  In  effect  Sept.   1,  1914. 

I  2626.  [Am'd,  1896,  1014.]  Supplementary  letters!  ex- 
ecutors not  named  in  letters  not  to  act. 

If  the  disability  of  a  person  under  age,  or  an  alien  named  as 
executor  in.  a  will,  be  removed  before  the  execution  of  the  pro- 
visions of  such  will  is  completed,  he  shall  be  entitled,  on  petition 
being  filed  setting  forth  the  facts  to  supplementary  letters  testa- 
mentary, to  be  issued  in  the  same  manner  as  the  original  letters, 
and  authorized  to  join  in  the  execution  of  the  will  with  the  per- 
sons previously  appointed.  A  person  named  in  a  will  as  executor, 
shall  be  deemed  to  be  superseded  by  the  issue  to  another  peraou 
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of  letters  testamentary,   and  shall  have  no  power  or  authority 
whatever  as  such  executor  until  he  appears  and  qualifies. 

Former  §  2613,  as  amended  by  L.  1893,  ch.  686,  amended  and  renumbered 
by  L.   1914,  cb.  443,   In  effect  Sept.   1,  1914. 

Original  Source. —  The  amendment  of  1893  substituted  this  section  for  B.  8., 
pt.  2,  cb.  6,   tit.  2,   |f  5,  15,  10,  and  22. 

6  2627.  [Am'd,  1883,  1&14.]  Executor  falling  to  qualify 
or  renounce,   how    excluded. 

If  a  person  named  as  executor  in  a  will,  does  not  qualify  or 
renounce,  within  fifteen  days  after  probate  thereof;  or  if  a  per- 
son chosen  by  virtue  of  a  power  in  the  will,  does  not  qualify  or 
renounce  within  fifteen  days  after  the  filing  of  the  instrument 
designating  him;  or,  in  either  case,  if  objections  are  filed,  and 
the  executor  does  not  qualify  or  renounce,  within  five  days 
after  they  are  determined,  in  his  favor,  or,  in  a  case  specified  in 
section  2567  of  this  chapter,  within  five  days  after  an  objection 
has  been  established;  the  surrogate  must,  upon  the  application 
of  any  other  executor,  or  any  creditor  or  person  interested  in 
the  estate,  make  an  order  requiring  him  to  qualify  within  a  time 
therein  specified;  and  directing  that,  in  default  of  so  doing,  he 
be  deemed  to  have  renounced  his  appointment.  Where  it  ap- 
pears, by  affidavit,  or  other  written  proof,  to  the  satisfaction  of 
the  surrogate,  that  such  an  order  cannot,  with  due  diligence,  be 
served  personally  within  the  state,  upon  the  person  therein 
named,  the  surrogate  may  prescribe  the  manner  in  which  it 
must  be  served,  which  may  be  by  publication.  If  the  person, 
so  appointed  executor,  does  not  qualify  within  the  time  fixed, 
or  within  such  further  time  as  the  surrogate  allows  for  that 
purpose,  an  order  must  be  made  reciting  the  facts,  and  declaring 
that  he  has  renounced  his  appointment  as  executor. 

Such  an  order  may  be  revoked  by  the  surrogate  in  his  discre- 
tion, and  letters  testamentary  may  be  issued  to  the  person  so 
failing  to  renounce  or  qualify,  upon  his  application,  in  a  case 
where  he  might  have  retracted  an  express  renunciation,  as  pre- 
scribed in  the  next  section. 

Former  |  2642,  as  amended  by  L.  1883,  ch.  401,  amended  and  renumbered 
by  L.    1914,   ch.  443,   In  effect  Sept.    1.   1914. 
Original  Source.—  R.  S.,  pt.  2,  cb.  6,  tit.  2,  ||  9-12. 

|  2628.  [Arn'd,  101.4.]  Renunciation  by  nominated  ex- 
ecutor |   retraction  thereof. 

A  person*  named  as  executor  in  a  will,  may  renounce  the  ap- 
pointment by  an  instrument  in  writing,  signed  by  him,  and 
acknowledged,  or  proved,  and  duly  certified,  or  attested  by  one  or 
more  witnesses,  and  proved  to  the  satisfaction  of  the  surrogate, 
Such  a  renunciation  may  be  retracted  by  a  like  instrument,  at 
any  time  before  letters  testamentary,  or  letters  of  administra- 
tion with  the  will  annexed,  have  been  issued  to  any  other  per- 
son in  his  place;  or,  after  they  have  been  so  issued,  if  they  have 
been  revoked,  or  the  person  to  whom  they  were  issued.,  has 
died,  or  become  a  lunatic,  and  there  is  no  other  acting  executor 
or  administrator.  Where  a  retraction  is  so  made,  letters  testa- 
mentary may,  in  the  discretion  of  the  surrogate,  be  issued  to  the 
person  making  it  upon  such  notice  as  the  surrogate  may  require. 
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An   instrument  specified   in   this   section  must   be   filed   in  the 
surrogate's  office. 

Former   |  2630,   amended  and   renumbered  by  L.   1014,   ch.  448,   in  effect 
Sept.    1,    1914. 
Original  Source.—  B.  S.f  pt.  2,  ch.  6,  tit.  -2,  |  8. 

|  2689.  [Am'd,  1888,  1909,  1914.]  Ancillary  letter*  upon 
foreign  probate. 

Where  a  will  of • 'personal  property*  made  by  a  person  who 
resided  without  the  state  at  the  time  of  the  execution  thereof, 
or  at  the  time  of  his  death,  has  been  admitted  to  probate  or 
established  within  the  foreign  country,. or  admitted  to  probate 
within  the  state  or  the  territory  of  the  United  States,  where 
it  was  executed,  or  where  the  testator  resided  at  the  time  of  his 
death;  the  surrogate's  court  having  jurisdiction  of  the  estate, 
must,  upon  an  application  made  as  prescribed  in  this  article, 
accompanied  by  a  copy  of  the  will,  and  of  the  foreign  letters,  if 
any  have  been  issued,  authenticated  as  prescribed  in  section 
forty-five  of  the  decedent  estate  law,  record  the  will  and  the 
.  foreign  letters,  and  issue  thereupon  ancillary  letters  testamentary, 
or  ancillary  letters  of  administration  with  the  will  annexed,  as 
the  case  requires. 

Former  |  2605,  as  amended  by  L.  1888,  eh.  405,  and  L.  1000,  eh.  65, 
amended  and  renumbered  by  L.   1014,   ch.  443,  In  effect  Sept.   1.   1014. 

Original  Source.—  B.  S.,  pt  2,  ch.  6,  tit.  1,  |  68a,  last  half;  L.  1840, 
ch.  384,   |  2. 

|  2630.  [Am'd,  1881,  1888,  1909,  1914.]  Id.j  upon  foreign 
a*rant  of  administration. 

Upon  application  by  the  party  entitled  as  hereinafter  provided, 
or  by  his  duly  authorized  attorney-in-fact  made  as  prescribed  in 
this  article,  to  a  surrogate's  court  having  jurisdiction  of  the 
estate,  and  upon  the  presentation  of  a  copy,  authenticated  as 
prescribed  in  section  forty-five  of  the  decedent  estate  law,  of 
letters  of  administration  upon  the  estate  of  a  decedent  who 
resided  at  the  time  of  his  death  without  this  state,  but  within 
the  United  States,  granted  within  the  state  or  territory  where 
the  decedent  so  resided,  or,  in  cases  where  the  decedent,  at  the 
time  of  his  death,  resided  without  the  United  States,  upon  the 
presentation  to  such  surrogate's  court  of  satisfactory  proof  that 
the  party  so  applying  either  personally  or  by  such  attorney-in- 
fact,  is  entitled  to  the  possession  in  the  foreign  country  of  the 
personal  estate  of  such  decedent,  the  surrogate's  court  to  which 
such  copy  of  such  foreign  letters  so  authenticated,  or  such  proof, 
is  so  presented,  must  issue  ancillary  letters  of  administration 
in  accordance  with  such  application,  except  in  the  following 
cases: 

1.  Where  original  letters  testamentary  or  ancillary  letters  upon 
foreign  probate  have  been  previously  issued,  or  the  application 
therefor  has  not  been  finally  disposed  of. 

2.  Where  original  letters  of  administration,  upon  the  estate, 
have  been  previously  issued  to  a  person  entitled  to  the  same,  who 
is  legally  competent  to  act,  or  the  application  therefor  has  not 
been  finally  disposed  of. 

Former  |  2606,  as  amended  by  L.  1881.  ch.  535:  L.  1888,  ch.  409,  «nd 
L,  1900,  ch.  65,  amended  and  renumbered  by  L.  1014,  ch.  443,  In  effect 
Sept.    1,    1014. 

Original  Source.—  R.  S.,  pt.  2,   ch.   6,   tit.  2,   1  31.     , 
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I  2631.  [Am'd,  1981,  1914.]  To  whom  ancillary  letters 
granted. 

Where  the  will  specially  appoints  one  or  more  persons  as  the 
executor  or  executors  thereof,  with  respect  to  personal  property 
situated  within  the  state,  the  ancillary  letters  testamentary  must 
be  directed  to  the  person  or  persons  so  appointed,  or  to  those  who 
are  competent  to  act  and  who  qualify.  If  all  are  incompetent 
or  fail  to  qualify,  or  in  a  case  where  such  an  appointment  is  not 
made,  ancillary  letters  testamentary,  or  ancillary  letters  of  ad- 
ministration, issued  as  prescribed  in  this  article,  must  be  directed 
to  the  person  named  in  the  foreign  letters  or  to  the  person 
otherwise  entitled  to  the  possession  of  the  personal  property  of 
the  decedent,  unless  another  person  applies  therefor,  and  files 
with  his  petition,  an  instrument,  executed  by  the  foreign 
executor  or  administrator,  or  person  otherwise  entitled  as  afore- 
said; or,  if  there  are  two  or  more,  by  all  who  have  qualified  and 
are  acting;  and  also  acknowledged,  or  proved,  and  duly  certified, 
authorizing  the  petitioner  to  receive  such  ancillary  letters,  in 
which  case,  the  surrogate  must,  if  the  petitioner  is  a  fit  and 
competent  person,  issue  such  letters  directed  to  him.  Where 
two  or  more  persons  are  named  in  the  foreign  letters,  or  in  an 
instrument  executed  as  prescribed  in  this  section,  the  ancillary 
letters  may  be  directed  to  either  or  any  of  them,  without  naming 
the  others,  if  the  others  fall  to  qualify,  or  if,  for  good  cause 
shown  to  the  surrogate's  satisfaction,  the  decree  so  directs. 

Former  $  2697,  as  amended  by  L.   1881,  ch.  535,  amended  and  renumbered 
by  L.    1914,   cb.  443,  In  effect  Sept.    1,   1914. 
Original  Source. —  U   1863,  ch.  403,   |  1,  In  part. 

I  2632.   [Am'd,    1890,    1910,    1014.]    Petition*    citation. 

An  application  for  ancillary  letters  testamentary,  or  ancillary 
letters  of  administration,  as  prescribed  in  this  article,  must  be 
made  by  petition  which  must  set  forth  the  amount  of  security 
given  on  the  original  appointment,  the  name  and  residence  of 
each  creditor,  or  person  claiming  to  be  a  creditor  residing  within 
the  state,  and  the  amount  of  his  claim  so  far  as  the  same  may 
be  ascertained.  Citation  shall  thereupon  issue  to  the  state  comp- 
troller, and  to  such  creditors,  and  may  issue  generally  to  all 
creditors  or  persons  claiming  to  be  creditors. 

Former  f   2698,   as  amended  by  L.    1899,   ch.   717,   and  U    1910,   ch.   234, 
amended  and  renumbered   by  L.   1914,   cb.   443,   In  effect  Sept.   1,    1914. 
Original  Source.— L.   1863,   cb.   408,    ||   2,  8. 

|  2633.    [Am'd,    1014. J    Hearing:;   aecurlty. 

Upon  the  return  of  the  citation,  the  surrogate  must  ascertain, 
as  nearly  as  he  can  do  so,  the  amount  of  debts  due  or  claimed 
to  be  due  from  the  decedent  to  residents  of  the  state.  Before 
ancillary  letters  are  issued,  the  person  to  whom  they  are 
awarded,  must  qualify,  as  prescribed  for  the  qualification  of  an 
administrator  upon  the  estate  of  an  intestate;  except  that  the 
penalty  of  the  bond  may,  in  the  discretion  of  the  surrogate,  be 
in  such  a  sum,  not  exceeding  twice  the  amount  which  appears 
to  oe  due  from  the  decedent  to  residents  of  the  state,  as  will,  in 
the  surrogate's  opinion,  effectually  secure  the  payment  of  those 
debts;  or  the  sums  which  the  resident  creditors  will  be  entitled 
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to  receive,  from  the  persons  to  whom  the  letters  are  issued,  upon 
an  accounting  and  distribution,  either  within  the  state,  or  within 
the  jurisdiction  where  the  principal  letters  were  issued.  If 
however  there  appear-  to  be  no  such  creditors,  or  transfer  tax 
assessable,  and  a  citation  tq  show  cause  why  such  letters  shoold 
not  issue  without  a  bond,  has  been  directed  generally  to  all 
creditors  within  the  state  and  has  been  duly  served  by  pub- 
lication, such  letters  may  issue  without  a  bond. 

Former   |   2600,   amended   and   renumbered   by  L.    1914,    ch.   443,   in  effect 
Sept.    1.    1014. 
Original  Source.— L.  1863,  ch.  403,   |  1,  in  part. 

S  24*34.    [Am'd,  1914.]     Perioni  acting  under  ancillary  let- 
ters mmt  transmit  assets. 

The  person  to  whom  ancillary  letters  are  issued,  as  prescribed 
in  this  article,  must  unless  otherwise  directed  in  the  decree 
awarding  the  letters;  or  in  a  decree  made  upon  an  accounting; 
or  by  an  order  of  the  surrogate,  made  during  the  administra- 
tion of  the  estate;  or  by  the  judgment  or  order  of  a  court  of 
record,  in  an  action  to  which  that  person  is  a  party;  transmit 
the  money  and  other  personal  property  of  the  decedent,  received 
by  him  after  the  letters  are  issued,  or  then  in  his  hands  in 
another  capacity,  to  the  state,  territory,  or  country,  where  the 
principal  letters  were  granted,  to  be  disposed  of  pursuant  to  the 
laws  thereof. 

Former  f   2700,   amended   and  renumbered  by  L.    1014,   cb.   443,  in  effect 
Sept.    1,    1014. 
Original  Source:     New. 

|  2686.  [Rennm.,  1014.]    Id.j  when  they  may  he  directed 
to  pay,  etc.,  without  transmission. 

The  surrogate's  court,  or  any  court  of  the  state,  which  has 
jurisdiction  of  an  action  to  procure  an  accounting,  or  a  judgment 
construing  the  will,  may  in  a  proper  case,  by  its  judgment  or 
decree,  direct  a  person,  to  whom  ancillary  letters  are  issued  as 
prescribed  in  this  article,  to  pay,  out  of  the  money  or  the  avails 
of  the  property,  received  by  him  under  the  ancillary  letters,  and 
with  which  he  is  chargeable  upon  his  accounting,  the  debts  of 
the  decedent,  due  to  creditors  residing  within  the  state;  or,  if 
the  amount  of  all  the  decedent's  debts  here  and  elsewhere  ex- 
ceeds the  amount  of  all  the  decedent's  personal  property  appli- 
cable thereto,  to  pay  such  a  sum  to  each  creditor,  residing 
within  the  state  as  equals  that  creditor's  share  of  all  the  dis- 
tributable assets,  or  to  distribute  the  same  among  the  legatees 
or  next  of  kin,  or  otherwise  dispose  of  the  same,  as  justice 
requires. 

Former  f  2701,  renumbered  by  L.  1014,  ch.  443,  in  effect  Sept.  1,  1014. 
Original  Source:     New. 


|  2036.    [Am'd,  1914.]    Id.}  general  powers  and  duties. 

The  provisions  of  this  chapter,  relating  to  the  rights,  powers, 
duties  and  liabilities  of  an  executor  or  administrator,  apply  to  a 
person  to  whom  ancillary  letters  are  granted,  as  prescribed  in 
this  article;  except  those  contained  in  title  fourth  thereof  re- 
lating to  the  mortgage,  lease  or  sale  of  real  property,  or  where 
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special  provision  is  otherwise  made  in  this  article;  or  where  a 
contrary  intent  is  expressed  in,  or  plainly  to  be  inferred  from, 
the  context. 

Former  |   2702,   amended  and  renumbered  by  L.  1914,   ch.  448,  In  effect 
Sept.    1,    1914. 
Original  Source:     New. 

|  2637.   [Added,   1014.]    How   testamentary    trustee    shall 
qualify. 

A  testamentary  trustee  named  in  a  will  or  appointed  by  the 
surrogate  shall,  before  exercising  the  duties  of  his  office,  qualify 
by  taking  and  filing  with  the  surrogate  an  oath  of  office  and 
8uch  bond  as  may  be  required  by  the  surrogate. 

A  trust  company  or  other  trustee  exempted  by  law  from  tak- 
ing an  oath  of  office,  and  filing  a  bond,  shall  file  a  consent  to 
accept  such  appointment  duly  executed  and  acknowledged. 

Added  by  L.  1914,  ch.  443,  In  effect  8ept  1,  1914. 

ff  2688.    [Am'd,    1884,    1908,    1914.]    Appointment    of    ne- 


When  all  the  persons  named  in  a  will  as  testamentary  trustees 
die  prior  to  the  probate  of  the  will,  or  by  an  instrument  in 
writing  renounce  the  appointment,  or  when  all  the  testamentary 
trustees  die  or  become  incompetent,  or  are  by  a  decree  of  the 
surrogate's  court,  removed,  or  allowed  to  resign,  or  where  one 
of  two  or  more  persons  named  in  a  will  as  testamentary  trus- 
tees dies  prior  to  the  probate  of  the  will,  or  by  an  instrument 
in  writing,  renounces  his  or  their  appointment,  or  where  one  of 
two  or  more  testamentary  trustees  dies  or  becomes  a  lunatic,  or 
is  by  decree  of  the  surrogate's  court  removed  or  allowed  to 
resign,  and  the  trust  has  not  been  fully  executed,  the  surrogate's 
court  may  appoint  a  successor  or  successors,  unless  such  appoint- 
ment would,  contravene  the  express  terms  of  the  will,  or  in  a 
case  where  there  is  a  trustee  in  office,  unless  all  the  beneficiaries 
waive  such  appointment  in  writing.  Until  a  successor  is  ap- 
pointed the  remaining  trustee  or  trustees  may  proceed  and  exe- 
cute the  trust.  The  successor  may  be  appointed  upon  the  appli- 
cation of  any  person  interested  and  upon  notice  to  such  persons 
as  the  surrogate  may  designate. 

Former  |  2818,  as  amended  by  L.  1884,  ch.  408,  and  L.  1903,  ch.  870, 
amended  and  rennmbered  by  L.  1914,   ch.  443,  in  effect  Sept.  1,   1914. 

Original  Source. —  Inserted  by  the  amendment  of  1893  as  a  substitute  for 
R.  8.,  pt.  2,  ch.  6,  tit  8,  ||  34-37,  89. 

f  2Q39.  [Added*  1914.]  Security  to  be  required  from  a 
trustee  or  executor  acting  as  trustee. 

Whenever  by  any  last  will  and  testament,  or  by  an  order  of 
the  surrogate's  court,  a  trustee  is  appointed,  or  an  executor  is 
appointed  who  is  required  to  hold,  manage,  or  invest  any  money, 
securities  or  property  real  or  personal  for  the  benefit  of  another, 
such  trustee,  or  executor,  before  receiving  any  such  property 
into  his  possession  or  control  shall,  unions  contrary  to  the  express 
terms  of  the  will,  execute  to  the  people  of  the  state  of  New 
York,  in  the  usual  form,  a  bond  with  sufficient  surety  or  sureties 
in  an  amount  to  be  fixed  by  the  surrogate.  Upon  any  judicial 
settlement  and  partial  distribution  of  such  estate  or  fund  the 
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decree  may  provide  for  the  discharge  of  the  existing  bond,  and 
the  filing  of  a  new  bond  covering  the  amount  still  remaining  in 
the  hands  of  snch  executor  or  trustee. 

This  section  shall  not  affect  any  executor  or  trustee  named  in 
a  will  executed  before  this  section  takes  effect. 

Added   by  L.   1914,  ch.  443,   In  effect  Sept.   1,   1014.     See  former  II  2815 
and  2816. 

|  2640.  [Am'd,  1914.]  Proceedings  -where  testamentary 
trustee  is  also  executor  or  administrator. 

Where  the  same  person  is  a  testamentary  trustee,  and  also  the 
executor  of  the  will,  or  an  administrator  upon  the  same  estate, 
proceedings  taken  by  or  against  him,  as  prescribed  in  this  chap- 
ter, do  not  affect  him  as  executor  or  administrator,  or  the 
creditors  of,  or  persons  interested  in,  the  general  estate,  except 
in  one  of  the  following  cases: 

1.  Where  he  presents  a  petition,  praying  for  the  revocation  of 
his  letters,  he  may,  also,  in  the  same  petition,  set  forth  the  facts 
upon  showing  which  he  would  be  allowed  to  resign  as  testa- 
mentary trustee;  and  may  thereupon  pray  for  a  decree  allowing 
him  so  to  resign,  and  for  a  citation  accordingly. 

2.  Where  a  person  presents  a  petition,  praying  for  the  revoca- 
tion of  letters  issued  to  an  executor  or  administrator;  and  any 
of  the  facts  set  forth  in  the  petition  are  made,  by  the  provisions 
of  this  chapter,  sufficient  to  entitle  the  same  person  to  present 
a  petition  praying  for  the  removal  of  a  testamentary  trustee; 
the  petitioner  may  pray  for  a  decree  removing  the  person  com- 
plained of  in  both  capacities,  and  for  a  citation  accordingly. 

In  either  case,  proceedings  upon  the  petition  for  the  resigna- 
tion or  removal,  as  the  case  requires,  of  the  testamentary  trustee, 
and  for  the  judicial  settlement  of  his  account,  may  be  taken,  as 
prescribed  in  this  chapter,  in  connection  with,  or  separately 
from,  the  like  proceedings  upon  the  petition  for  the  revocation 
of  the  letters,  as  the  surrogate  directs. 

Former  |  2819,   amended  and  rennmbered  by  L.  1914,   ch.   443,  in  effect 
Sept.   1,   1914. 
Original  Source:     New. 

§  2641.   [Am'd,  1914.]      Application  of  this  chapter. 

The  provisions  of  this  chapter  apply  to  a  trust  created  by  the 
will  of  a  resident  of  the  state,  or  relating  to  real  property, 
situated  within  the  state,  without  regard  to  the  residence  of  the 
trustee,  or  the  time  of  the  execution  of  the  will. 

Former   $   2820,   amended   and   renumbered   by   L-   1914,    cb.    443.   Irr  effect 
Sept.   1.   1914. 
Original  Source;     New. 
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ARTICLE   THIRD. 

Appointment  and  qualification  of  general,  ancillary  and  testamen- 
tary guardians  and  guardians  by  deed;  filing  and  examining 
guardians*  annual  accounts. 

Sec.    2642.  Guardian   by   Judicial  appointment  and  approval. 

2643.  Power  of  court  to  appoint  guardians. 

2644.  Jurisdiction'  to  appoint  general  guardian. 

2645.  Petition    for    appointment    of    general    guardian    of    infant ;    by 

whom  made. 

2646.  Petition  for  appointment  of  general  guardian  for  Infant;  contents. 

2647.  Who  shall  be  cited;   discretion  of  surrogate. 

2648.  Hearing. 

2649.  Decree  appointing  general  guardian;   term  of  office. 

2650.  Qualification  of  general   guardian  of  property. 

2651.  Limited  and  restrictive  letters  of  guardianship. 

2652.  Idem?  of  general  guardian  of  person. 

2653.  Appointment   of  general   guardian   by   supreme   court. 

2654.  Application   for  ancillary  letters  to   foreign   guardians. 

2655.  Proceedings  thereupon. 

2656.  Effect  of  such  letters. 

2667.  Will  or  deed  containing  appointment  to  be  proved,  et  cetera,  and 
recorded. 

2658.  Guardian   by  will  or  deed;   qualification,   letters,   et  cetera. 

2659.  Appointment  of  successor. 

2660.  Guardian  to  file  annual  inventory  and  account. 

2661.  Affidavit  to  be  annexed  thereto. 

2662.  Annual  examination  of  guardian's  accounts. 

2663.  Proceedings,    when   account   defective,    et  cetera. 

2664.  Surrogate  may  direct  aa  to  infant's  maintenance. 

$  2642.    Guardian  by  Judicial  appointment  and  approval. 

A  general  guardian  is  one  appointed  by  the  supreme,  or  surro- 
gate's court,  for  an  infant,  either  over  or  under  fourteen  years 
of  age. 

A  guardian  by  will  is  one  appointed  by  the  will  of  a  father  or 
mother  in  accordance  with  the  provision  of  the  domestic  rela- 
tions law  and  of  section  1745  of  the  code  of  civil  procedure, 
who  has  duly  qualified  pursuant  to  the  provisions  of  this  article. 

A  guardian  by  deed  is  one  appointed  by  the  deed  of  a  father 
or  mother  in  accordance  with  the  provisions  of  the  domestic  rela- 
tions law,  who  has  duly  qualified  pursuant  to  the  provisions  of 
this  article. 

The  term  "guardian"  as  used  in  this  chapter  applies  to  all 
such  guardians,  except  ancillary  guardians. 
Added  by  L.  1914,  ch.  443,  in  effect  Sept  1,  1014. 

%  2G43.   [Ant'd,  1914.]    Power  of  court  to  appoint  srnard- 


The  surrogate's  court  has  the  like  power  and  authority  to 
appoint  a  general  guardian  of  the  person  or  of  the  property,  or 
both,  of  an  infant,  which  the  chancellor  had,  on  the  thirty-first 
day  of  December,  eighteen  hundred  and  forty-six.  It  has  also 
power  and  authority  to  appoint  a  general  guardian,  of  the  per- 
son or  of  the  property,  or  both,  of  an  infant  whose  father  or 
mother  is  living,  and  to  appoint  a  general  guardian  of  the 
property  only,  of  an  infant  married  woman.     Such  power  and 

AOl 
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authority  must  be  exercised  in  like  manner  as  they  were  exercised 
by  the  court  of  chancery,  subject  to  the  provisions  of  this  act 

Former  I  2821,  amended  and  renumbered  by  L.  1914,  en.  443,  in  effect 
Sept.   1,   1914. 

Original  Source.— B.  S.,  pt.  2,  ch.  8,  tit  3,  5  6,  first  clause;  L.  1870, 
cb.  341;  L.   1871,  ch.  708. 

|  2644.  [Added,  1914.]  Jurisdiction  to-  appoint  general 
guardian. 

Where  an  infant  has  no  guardian,  a  surrogate's  court  has 
jurisdiction  to  appoint  a  general  guardian  of  an  infant's  person, 
or  property,  or  of  both,   in  the  following  cases: 

1.  Where  the  infant  is  a  resident  of  that  county,  or  has  so- 
journed in  that  county  for  at  least  one  year  immediately  pre- 
ceding the  application. 

2.  Where  the  infant  is  not  a  resident  of  the  state,  bat  has 
property,  real  or  personal,  situated  in  that  county. 

Added  by  U  1914,  ch.  443,  in  effect  Sept  1,  1914. 

ff  M4S.  [Added,  1914.]  Petition  for  appointment  of  fem- 
oral guardian  of  Infant  \  by  whoa  made. 

A  petition  for  the  appointment  of  a  general  guardian  of  the 
person,  or  property,  or  both,  of  an  infant  over  the  age  of  four- 
teen years  must  be  made  by  the  infant,  except  that  such  a  peti- 
tion may  be  made  by  any  person  where  such  infant  is  of  unsound 
mind  or  refuses  to  make  such  petition,  and  in  the  judgment  of  the 
surrogate  it  is  necessary  or  proper  that  such  a  guardian  should 
be  appointed. 

A  petition  for  the  appointment  of  a  general  guardian  of  the 
person,  or  property,  or  both,  of  an  infant  under  the  age  of 
fourteen  years  may  be  made  by  any  person  in  behalf  of  such 
infant. 

Added  by  L.   1914,  ch.  443,  In  effect  Sept.  1,  1914. 

|  2640.  [Added,  1914.]  Petition  for  appointment  of  gen- 
eral guardian  for  Infant  \  contents. 

A  petition  for  the  appointment  of  a  general  guardian  of  an 
infant  shall  set  forth: 

1.  The  full  name,  residence  and  date  of  birth. 

2.  The  names  of  the  father  and  mother  and  whether  or  not 
they  are  living,  and  if  living,  their  place  of  residence;  the  name 
and  address  of  the  person  with  whom  such  infant  resides;  and 
the  names  and  addresses  of  the  nearest  next-of-kin  of  full  age 
residing  in  the  county,  if  both  father  and  mother  are  dead. 

3.  Whether  the  infant  has  had,  at  any  time,  a  guardian  ap- 
pointed by  will  or  deed,  or  an  acting  guardian  in  socage,  or  a 
guardian  of  the  person  appointed,  pursuant  to  section  eighty-six 
of  the  domestic  relations  law. 

4.  The  estimated  value  of  the  personal  property,  and  of  the 
annual  income  from  any  other  personal  property  or  real  estate, 
to  which  the  infant  is  or  will  be  entitled. 

5.  The  facts  upon  which  the  jurisdiction  of  the  court  depends. 

6.  If  either  parent  is  living  and  there  are  reasons  why  the 
parent  should  not  be  appointed  such  guardian,  the  reasons 
therefor. 

7.  If  the  petitioner  be  a  non-resident  married  woman,  and  the 
petition  relates  to  personal  property  only,  it  must  affirmatively 
show  that  the  property  is  not  subject  to  the  control  or  disposi- 
tion of  her  husband,   by  the  law  of  the  petitioner's  residence, 
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8.  The  petition  may  set  forth  the  reasons  why. a  person  named 
therein  would  he  a  proper  «jnd  suitable  person  to  be  appointed 
such  general  guardian. 

Added  by  L.  1914,  ch.  443,  in  effect  Sept.   1,  1914. 

|  2647.    [Added,  1914.  J     'Who  shall  be  cited  %  discretion  of 


Upon  presentation  of  the  petition,  a  citation  to  show  cause  why 
the  application  should  not  be  granted  shall  be  issued  as  follows: 

1.  To  the  parent  or  parents,  who  are  within  the  state  and 
whose  residences  therein  are  known,  or  if  there  be  none,  to  the 
grandparents  who  are  within  the  county. 

2.  To  the  person  haying  the  care  and  custody  of  the  infant, 
or  with  whom  he  resides. 

3.  If  the  application  is  made  on  behalf  of  an  infant  over  four* 
teen  years  of  age  by  any  person  on  the  infant's  refusal  to  make 
such  application,  to  the  infant. 

4.  If  the  application  is  made  by  a  married  woman,  to  her 
husband  only. 

But  no  citation  shall  be  necessary  to  a  parent  who  has  aban- 
doned the  infant,  or  is  deprived  of  civil  rights,  or  divorced  from 
the  petitioner  because  of  his  or  her  adultery,  or  adjudged  to  be 
insane,  or  to  be  an  habitual  drunkard,  or  judicially  deprived  of 
the  custody  of  the  child;  or  in  case  the  petitioner  is  a  married 
woman  to  a  husband  who  has  abandoned  her,  or  is  deprived  of 
civil  rights,  or  divorced  because  of  his  adultery,  or  adjudged  to 
be  insane  or  an  habitual  drunkard. 

The  surrogate  must  inquire  and  ascertain  as  far  as  practicable, 
what  relatives  of  the  infant  reside  in  his  county  or  elsewhere, 
and  with  whom  the  infant  resides;  and  he  may  in  his  discretion 
cite  any  relative  or  class  of  relatives  to  show  cause  why  the 
appointment  should  not  be  made. 

Added  by  L.  1914,  cb.  443,  in  effect  Sept   1,   1914. 

|  2648.    [Added,  1914.]      Hearing. 

Where  a  citation  is  not  issued,  or  upon  the  return  of  a  cita- 
tion, the  surrogate  must  inquire  into  all  the  facts  and  circum- 
stances regarding  the  infant,  his  condition  in  life  and  surround- 
ings, and  also  must  ascertain  as  nearly  as  practicable  the  value 
of  his  personal  property  or  income  from  personal  property  and 
of  the  rents  and  profits  of  his  real  property. 

Added  by  I*  1914,  ch.  443,  In  effect  Sept.   1,  1914. 

'I  2649.    [Added.  1914.]    Decree  appointing  general  gnard- 
laa|  term  of  office. 

If  the  surrogate  is  satisfied  that  the  allegations  of  the  petition 
are  true  in  fact,  and  that  the  interests  of  the  infant  will  be  pro- 
moted by  the  appointment  of  a  general  guardian,  either  of  his 
person,  or  of  his  property,  or  of  both,  he  must  make  a  decree  ac- 
cordingly. The  same  person  may  be  appointed  general  guardian 
of  both  the  person  and  the  property  of  the  infant  or  the  guardian- 
ship of  the  person  and  of  the  property  may  be  committed  to 
different  persons.  The  surrogate  may.  in  his  discretion.  appo:nt 
a  person  other  than  the  father  or  mother  of  the  infant,  or  other 
than  the  person  nominated  by  the  petitioner. 

The  term  of  office  of  a  general  guardian  so  appointed  expires 
when  the  infant  attains  the  age  of  twenty-one  years. 

Arided  by  I*  1914,  cb.  443,   In  effect  Sept.   1.   1914. 
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|  2660.  ]Am'd,  1881,  1892,  1914,  1915.]  <fc«alUte*tioB  of 
guardian  0f  property* 

Before  letters  of  guardianship  of  an  infant's  property  are 
issued  by  the  surrogate's  court,  the  person  appointed  must,  take 
an  official  oath  as  prescribed  by  law  and  execute  to  the  infant 
and  file  in  the  surrogate's  office  his  bond,  with  at  least  two 
sureties,  in  a  penalty,  fixed  by  the  surrogate,  not  less  than  twice 
the  value  of  the  personal  property,  and  of  the  rents  and  profits 
of  the  real  property,  and  of  the  annual  income  receivable  by 
him  from  any  funds  of  which  the  general  guardian  will  not 
have  possession,  conditioned  that  the  guardian  will,  in  all  things, 
faithfully  discharge  the  trust  reposed  in  him,  and  obey  all 
lawful  directions  of  the  surrogate  touching  the  trust,  and  that 
he  will,  in  all  things,  render  a  just  and  true  account  of  all 
moneys  and  other  properties  received  by  him,  and  the  applica- 
tion thereof,  and  of  his  guardianship,  whenever  required  so  to 
do,  by  a  court  of  competent  jurisdiction;  but  the  surrogate  may, 
in  his  discretion,  limit  the  amount  of  the  bond  to  not  less  than 
twice  the  value  of  the  personal  property,  and  of  the  rents  and 

Erofits  of  the  real  property,  or  such  annual  income  receivable  by 
im,  for  the  term  of  three  years. 

Where  the  property  of  the  infant  does  not  exceed  the  sum, 
or  value,  of  two  thousand  dollars,  as  Bhown  by  the  petition, 
the  surrogate,  may,  in  his  discretion,  make  an  order  dispensing 
with  such  bond  wholly  or  partly,  and  directing  that  the  guardian 
collect  and  receive  the  moneys  and  property  of  his  ward  jointly 
with  a  person  designated  in  the  order,  and  that  all  such  moneys 
and  other  property,  so  far  as  the  same  are  conveniently  capable 
of  deposit,  shall  be  deposited  in  the  name  of  such  guardian, 
subject  to  the  order  of  the  surrogate,  with  such  bank,  savings 
bank,  trust  company,  or  safe  deposit  company  as  shall  be  desig- 
nated in  such  order,  and  shall  be  withdrawn  or  removed  only 
on  the  order  of  the  surrogate. 

The  letters  issued  thereupon  shall  contain  the  substance  of 
the  order. 

The  cost  of  the  safe  deposit  box  shall  be  a  county  charge. 

Former  f  2830,  as  amended  by  L.  1881,  ch.  535.  and  L.  1892,  ch.  559, 
amended  and  renumbered  by  L.  1914,  cb.  443;  amended  by  L.  1914.  ch.  620; 
L.   1916,   ch.   642,  In  effect  May  14,   1916. 

Original  Source. —  B.  S.t  pt.  2,  ch.  8,  tit.  3,  |  8. 

6  2651.  (Added,  1914.]  Limit  e4  aid  restrictive  letter*  of 
guardianship. 

In  a  case  where  a  guardian  of  an  infant  is  named  or  appointed, 
and  it  appears  to  be  impracticable  to  give  a  bond  sufficient  to 
cover  the  whole  amount  of  the  infant's  personal  property,  the 
surrogate  may,  in  his  discretion,  accept  security,  approved  by 
him.  not  less  than  twice  the  amount  of  the  particular  portion  of 
the  infant's  property  which  the  guardian  will  be  authorized  under 
the  letters  to  receive;  and  issue  letters  thereon  limited  to  the  re- 
ceiving and  administering  only  such  personal  property  for  which 
double  the  security  has  been  given,  and  restraining  the  guardian 
from  receiving  any  other  personal  property  of  the  infant,  until 
the  further  order  of  the  surrogate,  on  additional  further  satis- 
factory security. 

Added  by  L.  1914,  ch.  443,  in  effect  Sept.  1,  1914. 

6  2)662.     [Reaam.,    1914.]       Id.)    of    ireneral    srurdlaa    of 

penioa. 

Before  letters  of  guardianship  of  an  infant's  person  are  issued 
y   the   surrogate'*  court,   the  person   appointed  must  take  the 
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official  oath,  as  prescribed  by  law.  The  surrogate  may  also 
require  him  to  execute  to  the  infant  a  bond,  in  a  penalty  fixed 
by  the  surrogate,  and  with  or  without  sureties,  as  to  the  sur- 
rogate seems  proper;  conditioned  that  the  general  guardian  will 
io  all  things  faithfully  discharge  the  trust  reposed  in  him,  and 
duly  account  for  all  money  or  other  property  which  may  come 
to  his  hands,  as  directed  by  the  surrogate's  court. 

Former  {  2831,   renumbered  by  L.   1914,  ch.  443,  In  effect  September  1, 
1914. 
Original  Source:     New. 

I  2653.  [Added,  1914.]  Appointment  of  general  ffurdian 
by  supreme   court. 

Where  the  supreme  court,  or  any  court  other  than  the  surro- 
gate's court,  appoints  a  general  guardian  of  an  infant's  persons, 
or  property,  or  both,  a  certified  copy  of  the  order  or  decree 
appointing  such  guardian  and  of  the  bond  or  undertaking  given 
by  such  guardian  shall  be  filed  by  him  in  the  surrogate's  court 
of  the  county  in  which  the  infant  resides,  or  if  such  infant  be 
a  nonresident,  of  the  county  in  which  such  infant  has  property 
real  or  personal,  and  a  minute  thereof  made  and  indexed  in  the 
book  kept  by  the  surrogate  in  which  orders  or  decrees  appoint- 
ing guardians  are  entered.  A  guardian  so  appointed  shall  be 
subject  to  all  the  duties  and  liabilities  of  a  general  guardian 
specified   in  this  title. 

Added  by  L.  1914,  ch.  443,  in  effect  Sept.  1,  1914. 

|  2GS4.  JAm'd,  1888,  1802,  1887,  1808,  1814.]  Application 
for  ancillary  letters  to  foreign  guardians. 

1.  Where  an  infant,  who  resides  without  the  state  and  within 
the  United  States,  is  entitled  to  property  within  the  state,,  or 
to  maintain  an  action  in  any  court  thereof,  a  guardian  of  his 
property,  who  has  been  appointed  by  a  court  of  competent 
jurisdiction,  within  the  state  or  territory  where  the  ward  resides, 
and  has  there  given  security,  in  at  least  twice  the  value  of  the 
personal  property,  and  of  the  rents  and  profits  of  the  real  prop- 
erty, of  the  ward,  may  present,  to  the  surrogate's  court  having 
jurisdiction,  a  petition,  setting  forth  the  facts,  and  particularly 
whether  or  not  there  are  any  debts  due  or  to  become  due  from 
the  infant  to  a  resident  of  this  state,  and  that  the  security 
given  is  sufficient  in  amount  to  cover  the  property  sought  to  be 
obtained  through  such  letters,  and  that  the  court  had  jurisdiction 
of  the  infant,  and  praying  for  ancillary  letters  of  guardianship 
accordingly.  The  petition  must  be  accompanied  with  exemplified 
copies  of  the  records  and  other  papers,  showing  that  he  has  been 
so  appointed  and  has  given  the  security  required  in  this  section, 
which  must  be  authenticated  in  the  mode  prescribed  in  section 
forty-five  of  the  decedent  estate  law,  for  the  authentication  of 
records  and  papers,  upon  an  application  for  ancillary  letters 
testamentary,  or  ancillary  letters  of  administration.  Such  peti- 
tion and  authenticated  records  and  papers  shall  be  conclusive 
evidence  of  the  facts  therein  set  forth  in  any  court  of  this  state. 

2.  Where  an  infant,  who  resides  without  the  state,  and  within 
a  foreign  country  is  entitled  to  personal  property  within  the 
state,  or  to  maintain  an  action,  or  special  proceeding  in  any 
court  thereof  respecting  such  personal  property,  a  guardian  of 
hi*  property,  authorized  to  act  as  such  within  the  foreign  countrv 
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where  the  ward  resides,  may  apply  to  the  surrogate's  court  of 
the  county  where  such  personal  property  or  any  part  thereof  is 
situated,  for  ancillary  letters  of  guardianship  on  the  personal 
estate  of  such  infant  and  the  person  so  authorized  must  present 
to  the  surrogate's  court  having  jurisdiction  a  petition  setting 
forth  the  facts  and  such  additional  allegations  regarding  debts 
and  security,  as  required  in  subdivision  one  of  this  section,  and 
praying  for  ancillary  letters  of  guardianship  on  the  personal 
estate  of  such  infant.  The  petition  must  be  accompanied  with  the 
exemplified  copies  of  the  records  and  other  papers  showing  the 
appointment  of  such  foreign  guardian,  or  where  such  foreign 
guardian  has  not  been  appointed  by  any  court,  with  other  proof 
of  his  authority  to  act  as  such  guardian  within  such  foreign 
country,  and  also  with  proof  that  pursuant  to  the  laws  of  such 
foreign  country,  such  foreign  guardian  is  entitled  to  the  posses- 
sion of  the  ward's  personal  estate.  Exemplified  copies  of  the 
records,  where  used  pursuant  to  this  subdivision,  must  be  au- 
thenticated by  the  seal  of  the  court,  or  officer,  by  which  or  by 
whom  such  foreign  guardian  was  appointed,  or  the  officer  having 
the  custody  of  the  seal  or  of  the  record  thereof,  and  the  signa- 
ture of  a  judge  of  such  court,  or  the  signature  of  such  officer  and 
of  the  clerk  of  such  court  or  officer,  if  any;  and  must  be  further 
authenticated  by  the  certificate,  under  the  principal  seal  of  the 
department  of  foreign  affairs,  or  the  department  of  justice  of 
such  country,  attested  by  the  signature  or  seal  of  a  United 
States  consul.  Such  petition  and  authenticated  records  and 
papers  shall  be  conclusive  evidence  of  the  facts  therein  set  forth 
in  any  court  of  this  state. 

Former  |  2838,  as  amended  by  L.  1880,  ch.  263;  L.  1802,  ch.  576;  L.  1897, 
ch.  482,  and  L.  1009,  en.  65,  amended  and  renumbered  by  L.  1014,  eh,  443,  In 
effect  Sept.    1,    1914. 

Original  Source. —  L.  1870,  ch.  59,  |  1,  In  part. 

|  2656.    [Am'd,   1892,   1914.]    Proceedings   thereupon. 

Where  the  surrogate  is  satisfied  upon  the  papers  presented,  as 
prescribed  in  the  last  section,  that  the  case  is  within  that  sec- 
tion, and  that  it  will  be  for  the  ward's  interest  that  ancillary 
letters  of  guardianship  should  be  issued  to  the  petitioner,  he  may 
make  a  decree  granting  ancillary  letters  accordingly.  Such  a 
decree  may  be  made  without  a  citation,  or  a  citation  may  issue 
to  such  persons  as  the  surrogate  thinks  proper,  to  show  cause 
why  the  prayer  of  the  petition  should  not  be  granted.  Bui 
before  the  ancillary  letters  are  issued,  the  surrogate  must  direct 
that  any  debts  appearing  to  be  due  or  owing  from  the  infant 
to  residents  of  this  state  be  paid  or  security  given  therefor.    I 

Former  |  2839,  as  amended  by  L.  1802,  ch.  576,  amended  and  renumbered 
by   Ik   1914,  ch.  443,   In  effect  Sept.    1,    1914. 
Original  Source. —  L.   1870,  ch.  59,   |  1,   In  part. 

|  2656.    [Am'd,  1889,  1914.]    Effect  of  «neh  letter*. 

Ancillary  letters  of  guardianship  are  issued  as  prescribed  in 
the  last  section,  without  security  except  as  provided  in  that  sec- 
tion and  without  an  oath  of  office.  If  issued  in  a  case  provided 
for  in  subdivision  one,  of  section  2(554,  they  authorise  the  person 
to  whom  they  are  issued  to  demand  and  receive  the  personal 
property,  and  the  rents  and  profits  of  the  real  property  of  thf 
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ward;  to  dispose  of  them  ip  like  manner  as  a  general  guardian 
of  the  property  appointed  as  prescribed  in  this  article;  to  remove 
them  from  the  state,  and  to  maintain  or  defend  any  action  or 
special  proceeding  in  the  ward's  behalf.  If  issued  in  a  case  pro- 
vided for  in  subdivision  two,  of  section  2654,  such  ancillary 
letters  of  guardianship  authorize  the  person  to  whom  they  are 
issued  to  demand  and  receive  the  personal  property  of  the  ward, 
and  to  dispose  of  it  in  like  manner  as  a  guardian  of  property 
appointed  as  prescribed  in  this  article,  and  to  maintain  or  defend 
any  action  or  special  proceeding  respecting  such  personal  prop- 
erty in  the  ward's  behalf.  But  in  neither  case  do  such  letters 
authorize  such  ancillary  guardian  to  receive  from  a  resident 
guardian,  executor,  or  administrator,  or  from  a  testamentary 
trustee,  subject. to  the  jurisdiction  of  a  surrogate's  court,  money 
or  other  property  belonging  to  the  ward,  in  a  case  where  letters 
have  been  issued  to  a  guardian  of  the  infant's  property,  from  a 
surrogate's  court  of  a  county  within  the  state,  upon  an  allegation 
that  the  infant  was  a  resident  of  that  county,  except  by  the 
special  direction  made  upon  good  cause  shown,  of  the  surrogate's 
court  from  which  the  principal  letters  were  issued,  or  unless  the 
principal  letters  have  been  duly  revoked. 

Former  |  2840.  as  amended  by  L.  1889,  ch.  263,  amended  and  renumbered 
by  L.    1914,   eh.  443,   in  effect  Sept.   1,   1914. 

Original  Source.—  L.  1870,  ch.  50,  |  1,  in  part.  The  amendment  of  1889 
Inserted  the  third  sentence. 

§  26S7.    [Re num.,  1914.]    Will  or  deed  containing  appolnt- 
it  to  be  proved,  et  cetera,  and  recorded. 


A  person  shall  not  exercise,  within  the  state,  any  power  or 
authority,  as  guardian  of  the  person  or  property  of  an  infant,  by 
virtue  of  an  appointment  contained  in  the  will  of  the  infant's 
father  or  mother,  being  a  resident  of  the  state,  and  dying  after 
this  chapter  takes  effect,  unless  the  will  has  been  duly  admitted 
to  probate,  and  recorded  in  the  proper  surrogate's  court,  and  let- 
ters of  guardianship  have  been  issued  to  him  thereupon;  or  by 
virtue  of  an  appointment  contained  in  a  deed  of  the  infant's 
father  or  mother,  being  a  resident  of  the  state,  executed  after 
this  chapter  takes  effect,  unless  the  deed  has  been  acknowledged 
or  proved,  and  certified,  so  as  to  entitle  it  to  be  recorded,  and  has 
been  recorded  in  the  office  for  recording  deeds  in  the  county,  in 
which  the  person  making  the  appointment  resided,  at  the  time  of 
the  execution  thereof.  Where  a  deed  containing  such  an  appoint- 
ment is  not  recorded,  within  three  months  after  the  death  of  the 
grantor,  the  person  appointed  is  presumed  to  have  renounced  the 
appointment;  and  if  a  guardian  is  afterward  duly  appointed  by 
a  surrogate's  court,  the  presumption  is  conclusive. 

Former  1  2851,  renumbered  by  L.   1914,  ch.  443,  in  effect  Sept  1,   1914. 
Original  Source.— L.   1877,   ch.   206,   IS  4-7,  in  part. 

|  2808.  JAm'd,   1014.]    Gnardlan   by    will   or   deed)    quali- 
fication, letters),  et  cetera. 

Where  a  will,  containing  the  appointment  of  a  guardian,  is  ad- 
mitted to  probate,  or  a  deed  is  recorded  as  provided  in  the  fore- 
going section,  the  person  appointed  guardian  must,  within  thirty 
days  thereafter,  qualify  by  taking  and  filing  his  oath  of  office,  and 
a  bond  as  fixed  by  the  surrogate,  unless  contrary  to  the  express 

6»7 


i  I  2669-60  SURROGATES'  COURTS.  c  18,  t.  3,  a.  3 

provision  of  the  will  or  deed,  and  by  filing  a  petition  or  affidavit 
setting  forth  the  facts  which  entitle  him  to  so  qualify  and  re- 
ceive letters;  except  that  a  trust  company  so  named,  instead  of 
filing  such  oath  and  bond,  shall  file  a  consent  to  accept  such 
appointment  duly  executed  and  acknowledged;  otherwise  he  is  i 
deemed  to  have  renounced  the  appointment.  But  the  surrogate, 
either  before  or  after  the  expiration  of  thirty  days,  may  extend 
the  time  so  to  qualify,  upou  good  cause  showu,  for  not  more 
than  three  months.  A  person  appointed  guardian  by  will  or 
deed  may,  at  any  time  before  he  qualifies,  renounce  the  appoint- 
ment by  a  written  instrument,  acknowledged,  or  approved,  and 
duly  certified,  and  filed  in  the  surrogate's  office. 

Former  I   2852,   renumbered  and  amended  by  L.   1914,  ch.  443.   In  effect 
Sept.  1,  1014. 
Original  Soarce.—  L.  1877,  ch.  206,  II  4-7,  in  part. 


|  2650.      {Am'd,    1914.]      Appointment    of   sueceawer. 

Where  no  guardian  appointed  by  will  or  deed  remains  in  office 
on  account  of  resignation,  removal,  or  death,  a  general  guardian 
may  be  appointed  by  the  surrogate's  court,  with  all  the  powers 
conferred  by  the  will  or  deed  and  with  the  effect  prescribed  in 
section  2563  of  this  chapter;  unless  such  an  appointment  would 
contravene  the  express  terms  of  the  will  or  deed. 

Former   I   2860.   amended  and  renumbered  by  L.   1914,  ch.  448,  in  effect 
Sept.  1,  1914. 
Original'  Source:     New. 

|  2660.  [Am'd,  1013,  1014,  1917.]  Guardian  to  file  annual 
Inventory  and  account. 

A  guardian  of  an  infant's  property  must,  in  the  month  of 
January  of  each  year,  as  long  as  any  of  the  infant's  property,  or 
of  the  proceeds  thereof,  remain  under  his  control,  file  in  the 
surrogate's  court  the  following  papers: 

1.  An  inventory,  containing  a  full  and  true  statement  and  de- 
scription of  each  article  or  item  of  personal  Droperty  of  his  ward, 
received  by  him,  since  his  appointment,  or  since  the  filing  of  the 
last  annual  inventory,  as  the  case  requires;  the  value  of  each  ar- 
ticle or  item  so  received;  a  list  of  the  articles  or  items,  remaining 
in  his  hands;  a  statement  of  the  manner  in  which  he  has  disposed 
of  each  article  or  item,  not  remaining  in  his  hand's;  and  a  full  de- 
scription of  the  amount  and  the  nature  of  each  investment  of 
money,  made  by  him. 

2.  A  full  and  true  account,  in  form  of  debtor  and  creditor,  of 
all  his  receipts  and  disbursements  of  money,  during  the  preceding 
year;  in  which  he  must  charge  himself  with  any  balance  remain- 
ing in  his  hands,  when  the  last  account  was  rendered,  and  must 
distinctly  state  the  amount  of  the  balance  remaining  in  his  hands, 
at  the  conclusion  of  the  year,  to  be  charged  to  him  in  the  next 
year's  account. 

3.  The  names  and  residences  of  the  sureties  on  his  bond:  if 
natural  persons  whether  they  are  living;  and  whether  the  security 
of  the  bond  has  become  impared. 

4.  The  guardian  of  an  infant's  property  may  be  required  by  the 
surrogate,'  with  the  annual  account  of  the  Infant's  property,  to 
produce  for  examination  by  the  surrogate,  all  securities  or  evi- 
dences of  deposit  or  investment,  which  he  has  relating  to  the  dis- 
position of  the  estate  of  the  infant. 

Former  f  2842,  as  amended  by  Lb  1918,  ch.  533,  amended  and  rennmbectd 
by  L.  l»14,  ch.  443,  amended  by  L.  1917,  ch.  212,  in  effect  Sept.  1,  1917. 
Original  Source.—  L.  1837,  ch.  460,  |  57,  In  part. 
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S  20G1.    [Am'd     1914.]    Affidavit   to   be   annexed   thereto. 

With  the  inventory  and  account,  filed  as  prescribed  in  the  last 
section,  must  be  filed  an  affidavit,  which  most  be  made  by  the 
guardian,  unless,  for  good  cause  shown  in '  the  affidavit,  the 
surrogate  permits  the  same  to  be  made  by  an  agent  or  attorney, 
who  is  cognizant  of  the  facts.  The  affidavit  must  state,  in  sub- 
stance, that  the  inventory  and  account  contain,  to  the  best  of  the 
affiant's  knowledge  and  belief,  a  full  and  true  statement  of  all  the 
guardian's  receipts  and  disbursements,  on  account  of  the  ward; 
and  of  all  money  and  other  personal  property  of  the  ward,  which 
have  come  to  the  hands  of  the  guardian,  or  have  been  received  by 
any  other  person  by  his  order  or  authority,  or  for  his  use,  since  his 
appointment,  or  since  the  filing  of  the  last  annual  inventory  and 
account,  as  the  case  requires;  and  of  the  value  of  all  such  prop- 
erty; together  with  a  full  and  true  statement  and  account  of  the 
manner,  in  which  he  has  disposed  of  the  same,  and  of  all  the 
property  remaining  in  his  hands,  at  the  time  of  filing  the  inventory 
and  account;  and  a  full  and  true  description  of  the  amount,  and 
nature  of  each  investment  made  by  him,  since  his  appointment, 
or  since  the  filing  of  the  last  annual  inventory,  and  account,  as 
the  case  requires;  and  that  be  does  not  know  of  any  error  or 
omission  in  the  inventory  or  account,  to  the  prejudice  of  the  ward. 

Former  I  2848,   amended  and  renumbered  by  I*.  1914,   ch.   448,   In  effect 
Sept.   1.  1014. 
Original  Source.- -L.  1837,  ch.  460,  parts  of  if  67  and  68. 


I  2662.  [Am'd,  1881,  1914.]  Annual  examination  of  taard. 
fan's  accounts. 

In  the  month  of  February  of  each  year  and  thereafter  until 
completed,  the  surrogate  must,  for  the  purposes  specified  in  the 
next  section,  examine  or  cause  to  be  examined,  under  his  direc- 
tion, all  inventories  and  accounts  of  guardians  filed  since  the  first 
day  of  February  of  the  preceding  year.  The  examination  may 
be  made  by  the  clerk  of  the  surrogate's  court,  or  by  a  person 
specially  appointed  by  the  surrogate  to  make  it,  who  must,  before 
he  enters  upon  the  examination,  subscribe  and  take  before  the 
surrogate,  and  file  with  the  clerk  of  the  surrogate's  court,  an  oath 
faithfully  to  execute  his  duties  and  to  make  a  true  report  to  the 
surrogate. 

Former  f  2844,  as  amended  by  L.  1881,  ch.  636,  amended  and  renumbered 
by  Ll   1914,  ch.  448,  In  effect  Sept.   1,  1914. 

Original  Source. —  Partly  new  and  partly  from  lu  1837,  en.  400,  |  68,  in 
part. 

I  2668.  [Am'd,  1914.]  Proceeding-**  when  account  defec- 
tive, etc. 

If  it  appears  to  the  surrogate,  upon  an  examination  made  as 
prescribed  in  the  last  section,  or  by  the  report  of  such  special 
examiner,  that  a  guardian  of  an  infant's  property,  has  omitted 
to  file  his  annual  inventory  or  account,  or  the  affidavit  relating 
thereto  as  prescribed  in  the  last  section  but  one;  or  if  the  surro- 
gate is  of  the  opinion,  that  the  interest  of  the  ward  requires 
that  the  guardian  should  render  a  more  full  or  satisfactory 
inventory  or  account;  or  where  the  surrogate  has  reason  to 
believe  that  sufficient  cause  exists  for  the  guardian's  removal, 
the  surrogate  may,   in  his  discretion,  appoint  a  fit  and  proper 
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person  special  guardian  of  the  ward,  for  the  purpose  of  filing  a  pe- 
tition in  his  behalf,  for  the  removal  of  the  guardian,  and  prose- 
cuting the  necessary  proceedings  for  that  purpose.    And  in  a  like 
case  where  said  special  examiner  has  been  appointed,  the  surro-  ' 
gate  shall  make  an  order  appointing  said  examiner  special  guard- 
ian of  such  infant  with  authority  to  procure  the  filing  of  an 
amended  account  or  a  proper  account,  and  to  prosecute  a  proceed- 
ing for  the  removal  of  such  guardian  when  necessary.    The  sur- 
rogate in  all  eases  of  examination  or  prosecution  as  aforesaid 
shall  fix  thr  fees  and  compensation  of  such  special  examiner  and 
special  guardian,  and  may  in  his  discretion  make  an  order  charg- 
ing them  in  whole  or  in  part  upon  the  guardian  personally,  the 
fund  in  his  hands,  or  upon  the  county,  in  which  latter  case  he 
shall  certify  the  items  thereof  to  the  board  of  supervisors  of  the 
county  or  in  the  city  of  New  York  to  the  proper  officers,  and  the 
same  shall  be  audited  and  paid  as  other  county  or  city  charges. 

Former  I   2845,   amended  and  renumbered  by  L.   1914,   ch.   443,   In  effect 
Sept.    1,   1914. 
Original  Source.— L.  1887,  ch.  460,   |  60. 

|  2664.    [Am'd,  1914.]    Surrogate  mar  direct  aa  to  iafaat'a 


Upon  the  petition  of  the  guardian  of  an  infant's  person  or 
property;  or  of  the  infant;  or  of  any  relative  or  other  person  in 
his  behalf;  the  surrogate,  upon  notice  to  such  persons,  if  any, 
as  he  thinks  proper  to  notify,  may  make  an  order,  directing  the 
application,  by  the  guardian  of  the  infant's  property,  to  the 
support  and  education  of  the  infant,  of  such  a  sum  as  to  the 
surrogate  seems  proper,  out  of  the  income  of  the  infant's  prop- 
erty; or,  where  the  income  is  inadequate  for  that  purpose,  out 
of  the  principal. 

■  Former   I   2846,   amended  and  renumbered  by  L.   1914,   ch.   443,  in  effect 
Sept.    1,   1914. 
Original  Source:     New. 
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TITLE  HI-A. 
Funds  of  estates  to  bo  kept  separate. 

ARTICLE  FIRST. 

Funds  of  estates  to  be  kept  separate. 

I  2664-a.      [Added,    1916.]     Fundi    of    estates    to    be    lcetft 
■eparate. 

Every  executor,  administrator,  guardian  or  testamentary 
trustee  shall  keep  the  funds  ana  property  received  from  the 
estate  of  any  deceased  person  separate  and  distinct  from  his 
own  personal  fund  and  property.  He  shall  not  invest  the  same 
or  deposit  the  same  with  any  person,  association  or  corporation 
doing  business  under  the  banking  law  or  other  person  or  institu- 
tion in  his  own  name,  but  all  transactions  had  and  done  by  him 
shall  be  in  his  name  as  such  executor,  administrator,  guardian 
or  testamentary  trustee. 

Any  person  violating  any  of  the  provision  of  this  section  shall 
be  guilty  of  a  misdemeanor. 

Added  by  L.  1910,  cb.  688,  In  effect  Sept.  1,  1816. 
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TITLE  IV. 

Ascertaining  assets  and  debts;  payment  of  debts  and  legacies; 
powers  and  duties  of  executors  and  administrators;  mort- 
gage, lease  or  sale  of  real  property  for  payment  of  debts, 
funeral  expenses,  expenses  of  administration,  and  to  satisfy 

.,    charges  thereon,  and  for  distribution. 

Article  I.  Appointment  of  appraisers  and  making  and  returning  inventor/. 
Proceedings  to  discover  property. 
II.  Presenting  claims,  their  allowance,  rejection  and  trial.  Payment 
of  debts,  legacies  and  expenses.  Sales  of  real  estate  by  executors, 
administrators  with  the  will  annexed,  and  testamentary  trustees 
under  power  contained  in  the  wllL  Deposit  of  money  or 
securities. 
III.  Applying  rents,  and  proceeds  of  mortgage,  lease  or  sale  of  real 
estate  to  the  payment  of  debts,  funeral  and  administration  ex- 
penses* and  charges  upon  real  estate.  Sale  for  distribution,  and 
conveyance  in  confirmation  of  title. 


ARTICLE]  FIRST. 

Appointment  of  appraisers,  and  making  and  returning  inventory, 

proceedings  to  discover  property. 

Sec.  2665.  Appointment  of  appraisers  and  making  inventory. 

2666.  Appraisal    in    different    places;    appraisal    of    newly    discovered 

property. 

2667.  Contents  of  inventory. 

2668.  Return  of  inventory. 

2669.  Return  of  inventory;  how  compelled. 

2670.  Exemption  for  benefit  of  family. 

2671.  Proceedings  to  compel  set-off  of  exempt  property. 

2672.  What  shall  be  deemed  assets. 

2673.  Assets;   debts  due  from  executor  to  testator;   effect  of  discharge 

by  will. 

2674.  Apportionment  of  rents,  annuities  and  dividends. 

2675.  Proceedings  to  discover  property  withheld. 

2676.  Trial  and   decree. 

|  2666.    [Am'd,  1881,  1803,  1901,  1914,  1916.1    Appolntsaemt 
of  Appraisers  and  making  Inventory. 

On  the  application  of  an  executor  or  administrator,  an  order 
must  be  entered  in  the  surrogate's  court  appointing  two  disin- 
terested appraisers,  as  often  as  may  be  necessary,  to  appraise  the 
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personal  property  of  a  deceased  person.  The  executor  or  admin- 
istrator, within  three  months  after  qualifying  and  after  giving 
at  least  five  days'  notice  personally  or  by  mail  to  the  legatees  or 
next  of  kin,  residing  in  the  county  of  the  decedent,  and  posting 
a  notice  in  three  public  places  of  the  town,  or  city  where  he 
resided,  specifying  the  time  and  place  at  which  the  appraisement 
will  be  made,  must  make  a  true  and  perfect  inventory  of  all  the 
personal  property  of  the  decedent.  Before  making  the  appraise- 
ment, the  appraisers  must  take  and  subscribe  an  oath,  to  be 
inserted  in  the  inventory,  that  they  will  truly,  honestly  and 
impartially  appraise  the  personal  property  exhibited  to  them, 
according  to  the  beat  of  their  knowledge  and  ability.  They  must 
in  the  presence  of  such  of  the  parties  interested  as  attend,  esti- 
mate and  appraise  the  property  exhibited  to  them,  and  set  down 
each  article  separately  with  the  value  thereof,  in  dollars  and 
cents,  distinctly,  in  figures  opposite  to  the  articles  respectively. 

Former  |  2711,  as  amended  by  I*  1881,  ch.  685;  L.  1898,  ch.  686,  and 
U  1901,  ch;  196,  amended  and  renumbered  by  L.  1914,  cb.  443,  and  amended 
by  L.  1916,  cb.  604*  in  effect  May  20,  1916. 

Original  Source. —  Inserted  by  amendment  of  1898  u  a  rabatltote  for  B.  8.. 
PL  2,  ch.  6,  tit.  8,  ||  1-6. 

I  2666.  [Added,  1914.]  Appraisal  in  different  places*  ap- 
praisal of  newly  discovered  property. 

Should  any  of  the  personal  property  to  be  inventoried  be  in 
different  or  distant  places,  the  same  appraisers  may  complete  such 
inventory  in  any  place  where  such  property  may  be,  and  may 
adjourn  the  appraisal  to  such  place;  or,  upon  application  duly 
made,  the  surrogate  may  appoint  other  appraisers  to  make  the 
inventory  of  such  unappraised  property,  anu  the  same  notice  of 
such  appraisal  shall  be  given  as  for  the  local  appraisal  except  the 
posting  of  notices. 

If  personal  property  not  mentioned  in  any  inventory  come  to 

the  possession  or  knowledge  of  an  executor  or  administrator,  he 
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must  cause  the  same  to  be  duly  appraised,  and  an  inventory 
thereof  to  be  returned  within  one  month  after  the  discovery 
thereof;  and  the  making  of  such  inventory  and  return  may  be 
enforced  in  the  same  manner  as  in  the  caBe  of  a  first  inventory. 

Added  by  L.  1014,  ch.  443,  in  effect  Sept.  1,  1914. 

|  2667.    [Am'd,  1883,  1914.]    Content*  of  inventory. 

The  inventory  must  contain  a  particular  statement  of  all  bonds, 
mortgages,  notes  and  other  securities  for  the  payment  of  money 
belonging  to  the  deceased,  known  to  the  executor  or  administrator 
and  of  all  debts  owing  by  such  executor  or  administrator  to  the 
deceased  whether  discharged  by  the  will  or  not,  with  the  name 
of  the  debtor  in  each  security,  the  date,  the  sum  originally  pay- 
able, the  amount  due  at  decedent's  death  and  the  sum  which,  in 
the  judgment  of  the  appraisers,  is  collectible  on  each  security; 
and  of  all  moneys  belonging  to  the  deceased,  which  have  come 
to  the  hands  of  the  executor  or  administrator. 

Former  |  2714,  as  amended  by  L.  1898,  ch.  686,  amended  and  renumbered 

by  L.  1914,  ch.  448,  In  effect  Sept.  1,  1914. 

Original    Source. —  Inserted  by    amendment    of    1898  •  as    a    substitute  for 

B.  S.,  pt.  2,  ch.  6,  tit  8,  ||  11,  14,  24. 


|  2068.    [Am'd,  1898,  1914.]    Return  of  Inventory, 

Duplicates  of  the  inventory  must  be  made  and  signed  by  the 
appraisers,  one  of  which  must  be  retained  by  the  executor  or 
administrator,  and  the  other  filed  in  the  surrogate's  office  within 
three  months  from  the  date  of  the  letters.  On  returning  such 
inventory,  the  executor  or  administrator  must  take  and  subscribe 
an  oath,  indorsed  upon  or  annexed  to  the  inventory,  stating  that 
the  inventory  is  in  all  respects  just  and  true,  that  it  contains 
a  true  statement  of  all  the  personal  property  of  the  deceased 
which  haB  come  to  his  knowledge,  and  particularly  of  all  money 

belonging 'to  the  deceased,  and  of  mil  just  claims  of  the  deceased 
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against  him,  according  to  the  best  of  his  knowledge.  Any  one 
executor  or  administrator,  on  the  neglect  of  the  others,  may 
return  an  inventory;  and  the  executors  or  administrators  so 
neglecting  shall  not  thereafter  interfere  with  the  administration 
or  have  any  power  oyer  the  personal  property  of  the  deceased; 
but  the  executor  or  administrator  so  returning  the  inventory 
shall  have  the  whole  administration,  until  the  delinquent  re- 
turn, and  verify  an  inventory  in  accordance  with  the  provision* 
of  this  article. 

Former  |  2715,  as  amended  by  L.*  1893,  eta.  686,  amended  and  renumbered 
by  L.  1914,  cb.  443,  In  effect  Sept.  1,   1914. 

Original  Source. —  Inserted  by  amendment  of  1893  as  a  substitute  for 
B.  8.,  pt.  2,  eh.  8,  tit.  3,   ||  15,  16,  23. 

|  2068.  [Am'd,  1893,  1014.]  Return  of  Inventory)  bow 
compelled. 

A  creditor,  coexecutor  or  coadministrator,  or  person  interested 
in  the  estate  may  present  to  the  surrogate's  court  a  petition 
showing  that  an  executor  or  administrator  has  failed  to  return 
an  inventory,  or  a  sufficient  inventory,  within  the  time  prescribed 
by  law  therefor.  If  the  surrogate  is  satisfied  that  the  executor 
or  administrator  is  in  default,  he  must  make  an  order  requiring 
the  delinquent  to  return  the  inventory,  or  a  further  inventory, 
or  in  default  thereof,  to  show  cause  at  a  time  and  place  therein 
specified,  why  he  should  not  be  removed  or  punished.  On  the 
return  of  the  order,  if  the  delinquent  has  not  filed  a  sufficient  in- 
ventory, the  surrogate  may  revoke  his  letters,  or  issue  a  warrant 
of  arrest  against  him,  on  which  the  proceedings  are  the  same  as 
on  a  warrant  issued  for  disobedience  to  an  order,  as  prescribed 
in  article  one  of  title  twelfth  of  chapter  seventeenth  of  this 
act.  A  person  committed  to  jail  on  the  return  of  a  warrant  of 
arrest  issued  as  prescribed  in  this  section,  may  be  discharged  by 
the  surrogate  or  a  justice  of  the  supreme  court,  on  his  paying 
and  delivering,  under  oath,  all  the  money  and  other  property 
of  the  decedent,  and  all  papers  relating  to  the  estate  under  his 
control,  to  the  surrogate,  or  to  a  person  authorized  by  the  surro- 
gate to  receive  the  same. 

Former  I  2716.  as  amended  by  L.  1893,  ch.  686,  amended  and  renumbered 
by  L.  1914,  cb.  443,  in  effect  Sept.  1,   1914. 

Original  Source. —  The  amendment  of  1893  consolidated  former  ||  2715 
and  2716.  Section  2715  was  derived  from  ft.  S.,  pt.  2,  ch.  6,  tit  3,  II  17, 
18,   and   |  2716  from  f   22  of  such   title. 

|  SOTO.  [Am'd  1803,  1914.]  Exemption  for  benefit  of  fam- 
ily. 

If  a  person  having  a  family  die,  leaving  a  widow  or  husband, 
or  minor  child  or  children,  the  following  articles  shall  not  be 
deemed  assets,  but  must  be  included  and  stated  in  the  inventory 
of  the  estate  as  property  set  off  to  such  widow,  husband  or 
minor  child  or  children: 

1.  All  house-keeping  utensils,  musical  instruments,  sewing  ma- 
chine and  household  furniture  used  in  and  about  the  house  and 
premises,  fuel  and  provisions,  and  the  clothing  of  the  deceased, 
in  all  not  exceeding  in  value  five  hundred  dollars. 

2.  The  family  bible,  family  pictures  and  school-books,  used  by 
or  in  such  family,  and  books  not  exceeding  in  value  fifty  dollars, 
which  were  kept  and  used  as  part  of  the  family  library. 
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3.  Domestic  animals  with  their  necessary  food  for  sixty  days, 
not  exceeding  in  value  one  hundred  and  fifty  dollars. 

4.  Money  or  other  personal  property  not  exceeding  in  value  one 
hundred  and  fifty  dollars. 

Such  property  so  set  apart  shall  be  the  property  of  the  surviv- 
ing husband  or  wife,  or  of  the  minor  child  or  children  if  there 
be  no  surviving  husband  or  wife.  No  allowance  shall  be  made 
in  money  or  other  property  under  subdivisions  one,  two  and  three 
if  the  articles  mentioned  therein  do  not  exist. 

Former  |  2713,  as  amended  by  L.  1893,  ch.  686,  amended  and  renumbered 
by  L.  1914,  ch.  443,  in  effect  Sept  1,   1914. 

Original  Source. —  Inserted  by  amendment  of  1883  as  a  substitute  tor 
B.  S.,  pt.  2,  ch.  6,  tit.  3,  ||  9,  10;  and  also  L.  1842,  ch.  157,  |  2,  and 
L.  1867,  ch.  782,  |  13. 

|  2671.  [Am'd  1881,  1888,  1914.]  Proceedings  to  compel 
•et-off   of  exempt   property. 

Where  an  executor  or  administrator  has  failed  to  set  apart 
property  for  a  surviving  husband,  wife  or  child,  as  prescribed 
by  law,  the  person  aggrieved  may  present  a  petition  to  the  sur- 
rogate's court,  setting  forth  the  failure  and  praying  for  a  decree,  § 
requiring  such  executor  or  administrator  to  set  apart  the  prop- 
erty accordingly;  or,  if  it  has  been  lost,  injured  or  disposed  of, 
to  pay  the  value  thereof,  or  the  amount  of  the  injury  thereto, 
and  that  he  be  cited  to  show  cause  why  such  a  decree  should  not 
be  made.  If  the  surrogate  is  of  the  opinion  that  sufficient  cause 
is  shown,  a  citation  shall  issue  accordingly.  In  a  proper  case, 
the  decree  may  require  the  executor  personally  to  pay  the  value 
of  the  property,  or  the  amount  of  the  injury  thereto. 

Former  |  2724,  as  amended  by  L.  1881,  ch.  535,  and  L.  1893,  eh.  686* 
amended  and  renumbered  by  L#.   1914,   oh.  443,   in  effect  Sept.   1,   1914. 

Original  Source.—  Former  SI  2720  and  2721  consolidated  by  the  amend- 
ment of  1893.  Sections  2720  and  2721  were  new. 

§  2672.   [Am'd,  1898,  1014.]     What  shall  be  deemed  aaweta, 

The  following  shall  be  deemed  assets  and  go  to  the  executors 
or  administrators,  to  be  applied  and  distributed  as  part  of  the 
personal  property  of  the  testator  or  intestate,  and  be  included  in 
the  inventory: 

1.  Leases  for  years;-  lands  held  by  the  deceased  from  year  to 
year;  and  estates  held  by  him  for  the  life  of  another  person. 

2.  The  interest  remaining  in  him,  at  the  time  of  his  death,  in 
a  term  of  years  after  the  expiration  of  any  estate  for  years 
therein,  granted  by  him  or  any  other  person. 

3.  The  interest  in  lands  devised  to  an  executor  for  a  term  of 
years  for  the  payment  of  debts. 

4.  Things  annexed  to  the  freehold,  or  to  any  building  for  the 
purpose  of  trade  or  manufacture,  and  not  fixed  into  the  wall  of 
a  house  so  as  to  be  essential  to  its  support. 

5.  The  crops  growing  on  the  land  of  the  deceased  at  the  time 
of  his  denth. 

6.  Every  Rind  of  produce  raised  annually  by  labor  arid  culti- 
vation,  except   growing  grass  and   fruit   ungathered. 

7.  Rent  reserved  to  the  deceased  which  had  accrued  at  the 
time  of  his  death. 

8.  Debts  secured  by  mortgages,  bonds,  notes  or  bills;  accounts, 
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money,  and  bank   bills,  or  other  circulating  medium,  things  in 
action,  and  stock  in  any  corporation  or  joint-stock  association. 

9.  Goods,  wares,  merchandise,  utensils,  furniture,  cattle,  pro- 
yisions,  moneys  unpaid  on  contracts  for  the  sale  of  lands,  and 
every  other  species  of  personal  property  not  hereinafter  excepted. 
Things  annexed  to  the  freehold,  or  to  a  building,  shall  not  go  to 
the  executor,  but  shall  descend  with  the  freehold  to  the  heirs  or 
devisees,  except  such  fixtures  as  are  mentioned  in  the  fourth  sub- 
division of  this  section.  The  right  of  an  heir  to  any  property, 
not  enumerated  in  this  section,  which  by  the  common  law  would 
descend  to  him,  is  not  impaired  by  the  general  terms  of  this 
section. 

Former  I  2712,  as  amended  by  L.  1893,  en.  686,  renumbered  by  L.  1914, 
ch.  443,  In  effect  Sept.   1,   1014. 

Original  Source. —  Inserted  by  amendment  of  1898  as  a  substitute  for 
ft.  8.,  pt.  2,  cb.  6,  tit  3,   ||  6-8. 

8  2073.  [Added,  1814.]  Assets  %  debt  due  from  executor 
to  testator |  effect  of  discharge  by  will. 

The  naming  of  a  person  executor  in  a  will  does  not  operate  as 
a  discharge  or  bequest  of  any  just  claim  due  or  to  become  due 
which  the  testator  had  against  him;  but  it  must  be  included 
among  the  credits  and  effects  of  the  deceased  in  the  inventory, 
and  the  executor  shall  be  liable  for  the  same  as  for  so  much 
money  in  his  hands  at  the  time  the  debt  or  demand  becomes  due,  , 
and  he  must  apply  and  distribute  the  same  in  the  payment  of 
debts  and  legacies,  and  among  the  next  of  kin  as  part  of  the 
personal  property  of  the  deceased.  The  discharge  or  bequest  in 
a  will  of  a  debt  or  demand  of  the  testator  against  an  executor 
named  therein,  or  against  any  other  person,  is  not  valid  as  against 
the  creditors  of  the  deceased;  but  must  be  construed  only  as  a 
specific  bequest  of  such  debt  or  demand;  and  the  amount  thereof 
must  be  included  in  the  inventory  and,  if  necessary,  be  applied 
in  the  payment  of  his  debts;  and  if  not  necessary  for  that  purpose, 
mast  be  paid  in  the  same  manner  and  proportion  as  other  specific 
legacies. 

Added  by  U  1914,  ch.  443,  In  effect  Sept.  1,  1914. 

I  36674.  [Am'd,  1881,  1893,  1014.]  Apportionment  of  rents, 
annuities  and  dividends. 

All  rents  reserved  on  any  lease  made  after  June  seventh,  eigh- 
teen hundred  and  seventy-five,  and  all  annuities,  dividends  and 
other  payments  of  every  description  made  payable  or  becoming 
due  at  fixed  periods  under  any  instrument  executed  after  such 
date,  or,  being  a  last  will  and  testament  that  takes  effect  after 
such  date,  shall  be  apportioned  so  that  on  the  death  of  any 
person  interested  in  such  rents,  annuities,  dividends  or  other 
such  payments,  or  in  the  estate  or  fund  from  or  in  respect  to 
which  the  same  issues  or  is  derived,  or  on  the  determination 
by  any  other  means  of  the  interest  of  any  such  person, 
he,  or  his  executors,  administrators  or  assigns,  shall  be  entitled 
to  a  proportion  of  such  rents,  annuities,  dividends  and  other 
payments,  according  to  the  time  which  shall  have  elapsed  from 
the  commencement  or  last  period  of  payment  thereof,  as  the  case 
may  be,  including  the  day  of  the  death  of  such  person,  or  of  the 
determination  of  his  or  her  interest,  after  making  allowance  and 
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deductions  on  account  of  charges  on  such  rents,  annuities,  divi- 
dends and  other  payments.  Every  such  person  or  his  executors, 
administrators  or  assigns,  shall  have  the  same  remedies  at  law 
and  in  equity  for  recovering  such  apportioned  parts  of  such 
rents,  annuities,  dividends  and  other  payments,  when  the  en- 
tire amount  of  which  such  apportioned  parts  form  part,  becomes 
due  and  payable  and  not  before,  as  he  or  they  would  have  had 
for  recovering  and  obtaining  such  entire  rents,  annuities,  divi- 
dends and  other  payments,  if  entitled  thereto;  but  the  persons 
liable  to  pay  rents  reserved  by  any  lease  or  demise,  or  the  real 
property  comprised  therein  shall  not  be  resorted  to  for  such 
apportioned  parts,  but  the  entire  rents  of  which  such  appor- 
tioned parts  form  parts,  must  be  collected  and  recovered  by  the 
person  or  persons  who,  but  for  this  section,  or  chapter  five  hun- 
dred and  forty-two  of  the  laws  of  eighteen  hundred  and  seventy- 
five,  would  have  been  entitled  to  the  entire  rents;  and  such  por- 
tions shall  be  recoverable  from  such  person  or  persons  by  the 
parties  entitled  to  the  same  nnder  this  section.  This  section 
shall  not  apply  to  any  case  in  which  it  shall  be  expressly  stipu- 
lated that  no  apportionment  be  made,  or  to  any  sums  made  pay- 
able in  policies  of  insurance  of  any  description. 

Former  f  2720,  as  amended  by  L.  1881.  ch.  535,  and  L.  1803.  eh.  686, 
amended  and  renumbered  by  U   1914.   ch.  443,   in  effect  Sept  1,   1014. 

Original  Source. —  Inserted  by  the  amendment  of  1893  as  a  substitute  for 
L.  1875,   ch.  542,   ||  1-3. 

|  2675.  (Am'd,  1893,  1903,  1014.]  Proceeding  to  discover 
property  withheld. 

An  executor  or  administrator  may  present  to  the  surrogate's 
court  from  which  letters  were  issued  to  him,  a  petition  setting 
forth  on  knowledge,  or  information  and  belief,  any  facts  tending 
to  show  that  money  or  other  personal  property  which  should  be 
delivered  to  the  petitioner,  or  included  in  an  inventory  or  ap- 
praisal, is  in  the  possession,  under  the  control  or  within  the 
knowledge  or  information  of  a  person  who  withholds  the  same 
from  him;  or  who  refuses  to  impart  knowledge  or  information 
he  may  have  concerning  the  same,  or  to  disclose  any  other  fact 
which  will  aid  such  executor  or  administrator  in  making  dis- 
covery of  such  property,  and  praying  an  inquiry  respecting  it, 
and  that  the  respondent  may  be  ordered  to  attend  the  inquiry 
and  be  examined  accordingly,  and  to  deliver  the  property  if  in  his 
control.  The  petition  may  be  accompanied  by  an  affidavit  or 
other  written  evidence,  tending  to  support  the  allegations  thereof. 
If  the  surrogate  is  satisfied,  on  the  papers  so  presented,  that 
there  are  reasonable  grounds  for  the  inquiry,  he  must  make  an 
order  accordingly,  which  may  be  made  returnable  forthwith,  or 
at  a  future  time  fixed  by  the  surrogate,  and  may  be  served  at 
any  time  before  the  hearing.  Service  thereof  must  be  made  by 
delivery  of  a  certified  copy  thereof  to  the  person  or  persons 
•named  therein  and  the  payment,  or  tender,  to  each  of  the  sum 
required  by  law  to  be  paid  or  tendered  to  a  witness  who  is  sub- 
poenaed to  attend  a  trial  in  surrogate's  court. 

Former  |  2707,  as  amended  by  L.  1893,  ch.  686,  and  L.  1903,  ch.  526, 
amended   and  renumbered   by   L.    1014.    ch.   443.    in  effect  Sept.   1,    1914. 

Original  Source. —  The  amendment  of  1803  consolidated  former  ||  2706  and 
2707  without  change.  Section  2706  was  derived  from  U  1870,  ch,  359.  |  7, 
and  U  1870,  ch.  394,  |  1,  in  part,  and  f  2707  was  new. 
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|  2676.   [Am'd,  1881,  1803,  1903,  1914.]     Trial  and  decree. 

If  the  person  directed  to  appear  submits  an  answer  denying 
any  knowledge  concerning,  or  possession  of,  any  property  which 
belonged  to  the  decedent  in  his  lifetime,  or  shall  make  default 
in  answer,  he  shall  be  sworn  to  answer  truly  all  questions  put 
to  him  touching  the  inquiry  prayed  for  in  the  petition.  If  it 
appears  that  the  petitioner  is  entitled  to  the  possession  of  the 
property,  the  decree  shall  direct  delivery  thereof  to  him.  If  such 
answer  alleges  title  to  or  the  right  to  possession  of  any  property 
involved  in  the  inquiry,  the  issue  raised  by  such  answer  shall  be 
heard  and  determined  and  a  decree  made  accordingly. 

Former  |  2710,  as  amended  by  L.  1881,  ch.  635;  L.  1893,  ch.  686,  and 
L.  1903,  cb.  526,  amended  and  renumbered  by  L.  1914,  ch.  443,  in  effect 
Sept.    1.    1914. 

Original  Source. —  The  amendment  of  1893  consolidated  former  |§  2713  and 
2714.  Section  2713  was  derived  from  L.  1870,  ch.  349,  |  6,  and  |  2714 
from  |  5  of  that  act.    The  amendment  of  1903  superseded  the  former  section. 
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deductions  on  account  of  charges  on  such  rents,  annuities,  divi- 
dends and  other  payments.    Every  such  person  or  his  executors, 
administrators  or  assigns  shall  have  the  same  remedies  at  law 
and   in   equity   for   recovering   such   apportioned   parts  of  such 
rents,   annuities,   dividends   and   other   payments,    when   the  en- 
tire amount  of  which  such  apportioned  parts  form  part,  becomes 
due  and  payable  and  not  before,  as  he  or  they  would  have  had 
for  recovering  and  obtaining-  such  entire  rents,   annuities,  divi- 
dends and  other  payments,  if  entitled  thereto;  but  the  persons 
liable  to  pay  rents  reserved  by  any  lease  or  demise,  or  the  real 
property   comprised   therein   shall   not   be   resorted   to   for  such 
apportioned   parts,    but   the   entire   rents   of    which    such  appor- 
tioned parts  form  parts,  must  be  collected  and  recovered  by  the 
person  or  persons  who,  but  for  this  section,  or  chapter  five  hun- 
dred and  forty-two  of  the  laws  of  eighteen  hundred  and  seventy- 
five,  would  have  been  entitled  to  the  entire  rents;  and  such  por- 
tions shall  be  recoverable  from  such  person  or  persons  by  the 
parties  entitled  to  the  same   under  this  section.     This  section 
shall  not  apply  to  any  case  in  which  it  shall  be  expressly  stipu- 
lated that  no  apportionment  be  made,  or  to  any  sums  made  pay- 
able in  policies  of  insurance  of  any  description. 

Former  |  2720,  as  amended  by  L.  1881.  ch.  535,  and  L.  1893,  rh.  686, 
amended  and  renumbered  by  L.   1914,   ch.  443,   in  effect  Sept.   1.   1914. 

Original  Source. —  Inserted  by  tbe  amendment  of  1893  as  a  substitute  for 
I*.  1875,   ch.  542,   f|   1-3. 

f  2675.  [Am'd,  1803,  1903,  1014.]  Proceeding  to  discover 
property  withheld. 

An  executor  or  administrator  may  present  to  the  surrogate's 
court  from  which  letters  were  issued  to  him,  a  petition  setting 
forth  on  knowledge,  or  information  and  belief,  any  facts  tending 
to  show  that  money  or  other  personal  property  which  should  be 
delivered  to  the  petitioner,  or  included  in  an  inventory  or  ap- 
praisal, is  in  the  possession,  under  the  control  or  within  the 
knowledge  or  information  of  a  person  who  withholds  the  same 
from  him;  or  who  refuses  to  impart  knowledge  or  information 
he  may  have  concerning  the  same,  or  to  disclose  any  other  fact 
which  will  aid  Buch  executor  or  administrator  in  making  dis- 
covery of  such  property,  and  praying  an  inquiry  respecting  it, 
and  that  the  respondent  may  be  ordered  to  attend  the  inquiry 
and  be  examined  accordingly,  and  to  deliver  the  property  if  in  his 
control.  The  petition  may  be  accompanied  by  an  affidavit  or 
other  written  evidence,  tending  to  support  the  allegations  thereof. 
If  the  surrogate  is  satisfied,  on  the  papers  so  presented,  that 
there  are  reasonable  grounds  for  the  inquiry,  he  must  make  an 
order  accordingly,  which  may  be  made  returnable  forthwith,  or 
at  a  future  time  fixed  by  the  surrogate,  and  may  be  served  at 
any  time  before  the  hearing.  Service  thereof  must  be  made  by 
delivery  of  a  certified  copy  thereof  to  the  person  or  persons 
named  therein  and  the  payment,  or  tender,  to  each  of  the  sum 
required  by  law  to  be  paid  or  tendered  to  a  witness  who  is  sub- 
poenaed to  attend  a  trial  in  surrogate's  court. 

Former  |  2707,  as  amended  by  L.  1893,  ch.  686,  and  L.  1903,  ch.  526, 
amended   and  renumbered   by  L.    1914,   ch.   443.   in  effect  Sept.   1,    1914. 

Original  Source. —  The  amendment  of  1893  consolidated  former  II  2706  and 
2707  without  change.  Section  2706  was  derived  from  U  1870.  en,  359.  f  7, 
and  U  1870,  ch.  394,  |  1,  in  part,  and  |  2707  was  new, 
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I  26T6.   [Am'd,  1881,  1808,  1908,  1914.]     Trial  and  decree. 

If  the  person  directed  to  appear  submits  an  answer  denying 
any  knowledge  concerning,  or  possession  of,  any  property  which 
belonged  to  the  decedent  in  his  lifetime,  or  shall  make  default 
in  answer,  he  shall  be  sworn  to  answer  truly  all  questions  put 
to  him  touching  the  inquiry  prayed  for  in  the  petition.  If  it 
appears  that  the  petitioner  is  entitled  to  the  possession  of  the 
property,  the  decree  shall  direct  delivery  thereof  to  him.  If  such 
answer  alleges  title  to  or  the  right  to  possession  of  any  property 
involved  in  the  inquiry,  the  issue  raised  by  such  answer  shall  be 
heard  and  determined  and  a  decree  made  accordingly. 

Former  |  2710,  aa  amended  by  L.  1881,  ch.  535;  L.  1893,  ch.  686,  and 
L.  1903,  ch.  526,  amended  and  renumbered  by  L.  1914,  ch.  443,  in  effect 
Sept.  1,    1914. 

Original  Source. —  The  amendment  of  1893  consolidated  former  J§  2713  and 
2714.  Section  2713  was  derived  from  L.  1870,  ch.  349,  |  6,  and  |  2714 
bom  |  5  of  that  act.    The  amendment  of  1903  superseded  the  former  section. 
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ARTICLE!    SECOND. 

Presenting  claims,  their  allowance,  rejection  and  trial;  payment 
of  debts,  legacies  and  expenses;  sales  of  real  estate  by  executors,  t 
administrators  with  the  will  annexed  and  testamentary  trustees 
under  power  contained  in  the  will;  deposit  of  money  and  securi- 
ties. 

Bee.    2677.  Notice  to  creditors;  affidavit  of  claimant 

2678.  Effect  of  failure  to  present  claim  pursuant  to  notice. 

2679.  Determination   of   Issues   arising   between    representative  and  the 

estate;    suspension   of  statute   of   limitations   In   certain  cases. 

2680.  Effect   of  admission   and   allowance    of   claim   or   debt   by  repre- 

sentative. 

2681.  Rejected   claim   to  be  tried  on  Judicial  settlement;   limitation  of 

action   by   creditor. 

2682.  Payment  of  debts. 

2683.  Surrogate   may   authorise    representative    to   compromise,   or  com- 

pound,   or   nell    debt   or   claim. 

2684.  Sale  of   personal  property   for  payment  of  debts  or  legacies. 
2686.  Surrogate's  court  may  make  direction  as  to  the  value,  manner  and 

time  of  sale  of  property. 

2686.  Proceeding  to  compel  payment  of  funeral  expenses. 

2687.  Proceeding  to  compel  payment  of  debt,  legacy  or  distributive  share, 

or  delivery  of  property. 

2688.  Payment  of  legacies. 

2689.  Petition  to  compel  payment  of  legacy  or  delivery  of  property,  et 

cetera,  by  a  testamentary  trustee. 

2690.  Idem;   proceedings  upon  return  of  citation. 

2691.  Decree  for  payment  of  legacy,  et  cetera,  on  giving  security. 

2692.  Payment  of  expenses  Incurred  by  representative. 
2696.  Power  and  duty  of  executor  before  probate. 

2694.  Power    to   sell,    mortgage   or   lease    real   estate   may   be  executed 

by  qualifying  executors. 

2695.  Administrators  with  the  will  annexed;  rights,  powers  and  duties. 

2696.  Power  to  sell,  mortgage  or  lease  real  estate  may  be  executed  by 

qualifying  trustees  or  successors. 

2697.  Conveyance  of  real  estate  by  executor  or  administrator  to  holder 

of  contract  of  sale  made  by  a  decedent. 

2698.  Surrogate  may  direct  as  to  custody,  where  coexecotors,  et  cetera. 

disagree. 

2699.  Money  paid   Into  court  and  securities  taken;   how  disposed  of. 

2700.  Deposit  of  securities  may  be  ordered  on  revocation  of  letters. 

f  2677.    fAm'd,  1808,  1014.]      Notice  to  creditors*  affidavit 
of  claimant. 

The  executor  or  administrator  at  any  time  after  the  granting 
of  his  letters,  may  insert  a  notice  once  in  each  week  for  six 
months  in  such  newspaper  or  newspapers  printed  in  the  county 
as  the  surrogate  directs,  requiring  all  persons  having  claims 
against  the  deceased  to  exhibit  the  same,  with  the  vouchers 
therefor,  to  him,  at  a  place  to  be  specified  in  the  notice,  at  or 
before  a  day  therein  named,  which  must,  be  at  least  six  months 
from  the  day  of  the  first  publication  of  the  notice.  The  executor 
or  administrator  may  require  satisfactory  vouchers  in  support 
"f  any  claim  presented  and  the  affidavit  of  the  claimant  that  the 
aim  is  justly  due,  that  no  payments  have  been  made  thereon, 
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and  that  there  are  no  offsets  against  the  same  to  the  knowledge 
of  the  claimant. 

Former  |  2718,  aa  amended  by  L.  1893.  ch.  686,  amended  and  renumbered 
by  L.   1914,  ch.  443,  In  effect  Sept.  1,  1914. 

Original  Source. —  Inserted  by  amendment  of  1898  aa  a  anbutltute  for 
R.  8.,  pt.  2,  cb.  6,  tit  3,  ||  34-37,  39. 

f  9678.  [Added,  1914.]  Effect  of  failure  to  present  claim 
psmaat  to  notice. 

If  a  claim  against  a  deceased  person  be  not  presented  to  the 
executor  or  administrator  within  six  months  from  the  first  pub- 
lication of  the  notice  to  creditors,  or,  if  no  notice  be  published, 
within  one  year  from  the  date  of  issue  of  letters,  the  executor  or 
administrator  shall  not  be  chargeable  for  any  assets  or  moneys 
that  he  may  have  paid  in  satisfaction  of  any  lawful  claims,  or  of 
any  legacies,  or  in  making  distribution  to  the  next  of  kin  before 
such  claim  was  presented. 

Added  by  L.  1914,  ch.  448,  in  effect  Sept.  1,  1914. 

f  2679.  fAm'd,  1898,  1895,  1914.]  Determination  of  Issue* 
arlalnar  between  representative  and  the  estate;  isipen- 
■ion  of  statute  of  limitations  in  certain  cases. 

On  the  judicial  settlement  of  the  account  of  an  executor  or 
administrator,  he  may  prove  any  debt  owing  to  him  by  the  dece- 
dent. Where  a  contest  arises  between  the  accounting  party  and 
any  of  the  other  parties,  respecting  property  alleged  to  belong  to 
the  estate,  but  to  which  the  accounting  party  lays  claim  in- 
dividually; or  respecting  a  debt  alleged  to  be  due  by  the  account- 
ing party  to  the  decedent,  or  by  the  decedent  to  the  accounting 
party,  the  contest  must  be  tried  and  determined  in  the  same 
manner  as  any  other  issue  arising  in  the  surrogate's  court.  From 
the  death  of  the  decedent  until  the  first  judicial  settlement  of 
the  account  of  the  executor  or  administrator,  the  running  of 
the  statute  of  limitations  against  a  debt  due  from  the  decedent 
to  the  accounting  party,  or  any  other  cause  of  action  in  favor 
of  the  latter  against  the  decedent,  is  suspended,  unless  the  ac- 
counting party  was  appointed  on  the  revocation  of  former  letters 
issued  to  another  person,  in  which  case  the  running  of  the  statute 
is  so  suspended  from  the  grant  of  letters  to  him  until  the  first 
judicial  settlement  of  his  account.  After  the  first  judicial 
settlement  of  the  account  of  an  executor  or  administrator,  the 
statute  of  limitations  begins  again  to  run  against  a  debt  due 
to  him  from  the  decedent,  or  any  other  cause  of  action  in  his 
favor  against  the  decedent 

Former  I  2731,  aa  amended  by  L.  1893,  ch.  686,  and  I..  1899.  ch.  595, 
amended  and  renumbered  by  L.  1914,  ch.  448,  in  effect  Sept.  1,   1914. 

Original  Source. —  Former  II  2739  and  2740  consolidated  by  the  amendment 
of  1693.  Section  2739  waa  taken  from  B.  S.,  pt.  2,  ch.  6,  tit.  3,  |  33,  and 
L.  1837,  ch.  460,  I  37.  Section  2740  waa  taken  from  L.  1837,  ch.  460; 
sentence  added  by  L.   1868,  ch.  594. 

f  2680.  {Added,  1914.1  Effect  of  admission  and  allow- 
since  of  claim  or  debt  by  representative. 

Whenever  upon  any  accounting  or  judicial  settlement  of  an 
account,  the  executor  or  administrator  admits  and  a'lows  a  claim 
or  debt  against  the  deceased,  ciher  than  his  own  claim,  or  hae 
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theretofore  in  writing  admitted  or  allowed  such  a  claim  or  debt 
the  validity  of  such  claim  or  debt  shall  be  thereby  established. 

When  such  a  claim  or  debt  has  been  so  admitted  or  allowed,  or 
a  judgment  against  the  executor  or  administrator  has  been  ob- 
tained, whether  either  has  been  paid  or  not,  any  party  adversely 
affected  thereby  may  file  objections  thereto  and  may  show  that 
the  claim  or  debt  was  fraudulently  or  negligently  allowed,  or 
paid,  or  that  the  judgment  was  obtained  by  fraud,  negligence  or 
collusion.  If  the  surrogate  shall  sustain  the  objections  in  a  case 
where  the  claim  or  judgment  has  not  been  paid,  the  claim  shall 
be  deemed  to  be  rejected  by  the  accountant  at  the  time  of  such 
determination,  and  the  time  between  the  presentation  of  the 
claim,  or  the  commencement  of  the  action  where  the  claim  was 
not  presented,  and  the  time  of  suoh  determination  shall  not  be 
a  part  of  the  time  limited  in  this  act  for  commencing  an  action 
thereon. 

Added  by  L.  1914,  ch.  443,  in  effect  Sept   1,   1914. 

I  2081.  [Added.  1914 j  Am'd,  1015.1  Rejected  claim  to  be 
tried  on  Judicial  settlement.  Limitation  of  action  by 
creditor. 

If  the  executor  or  administrator  doubts  the  justice  or  validity 
of  any  claim  presented  to  him,  he  shall  serve  a  notice  in  writ- 
ing upon  the  claimant  that  he  rejects  said  claim,  or  some  part  of 
it,  which  he  specifies.  Unless  the  claimant  shall  commence 
an  action  for  the  recovery  thereof  against  the  executor  or  ad- 
ministrator  within  three  months  after  the  rejection,  or,  if  no 
part  of  the  debt  is  then  due,  within  two  months  after  a  part 
thereof  becomes  due,  said  claimant,  anil  all  the  persons  claim- 
ing under  him,  are  forever  barred  from  maintaining  such  action, 
and  in  such  case  said  claim  shall  be  tried  and  determined  upon 
the  judicial  settlement. 

Added  by  L.  1914,  ch.  443,  am'd  by  L.  1015,  eh.  644,  in  effect  Sept.  1, 
1915. 

|  2682.   [Am'd,  1893,  1914.]     Payment  of  debts. 

Every  executor  and  administrator  must  proceed  with  diligence 
to  pay  the  debts  of  the  deceased  according  to  the  following  order: 

1.  Debts  entitled  to  a  preference  under  the  laws  of  the  United 
States  and  the  state  of  New  York. 

2.  Taxes  assessed  on  property  of  the  deceased  previous  to  his 
death. 

3.  Judgments  docketed,  and  decrees  entered  against  the  de- 
ceased according  to  the  priority  thereof  respectively. 

4.  All  recognizances,  bonds,  sealed  instruments,  notes,  bills  and 
unliquidated  demands  and  accounts. 

Preference  shall  not  be  given  in  the  payment  of  a  debt  over 
other  debts  of  the  same  class,  except  those  specified  in  the  third 
class.  A  debt  due  and  payable  shall  not  be  entitled  to  a  prefer- 
•nee  over  debts  not  due.     The  commencement  of  a  suit  for  the 
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recovery  of  a  debt  or  the  obtaining  a  judgment  thereon  against 
the  executor  or  administrator  shall  not  entitle  such  debt  to  pref- 
erence oyer  others  of  the  same  class.  Debts  not  due  may  be  paid 
according  to  the  class  to  which  they  belong,  after  deducting  a 
rebate  of  legal  interest  on  the  sum  paid  for  the  unexpired  term 
of  credit  without  interest.  An  executor  or  administrator  shall 
not  satisfy  his  own  debt  or  claim  out  of  the  property  of  the  de- 
ceased until  proved  to  and  allowed  by  the  surrogate;  and  it  shall 
not  have  preference  over  others  of  the  same  class.  Preference 
may  be  given  by  the  surrogate  to  rents  due  or  accruing  on  leases 
held  by  the  testator  or  intestate  at  the  time  of  his  death,  over 
debts  of  the  fourth  class,  if  it  appear  to  his  satisfaction  that 
such  preference  will  benefit  the  estate  of  the  testator  or  intestate. 

Former  f  2710.  as  amended  by  L.  1893,  ch.  686,  amended  and  renumbered 
by  L.  1914,   ch.  443,  In  effect  Sept.  1,  1914. 

Original  Source. —  Inserted  by  the  amendment  of  .1893  as  a  substitute  for 
B.  S.,  pt.  2,  cb.  6,  tit  3,  §|  27-80,  38,  and  U  1847,  ch.  80,  |§  1,  2,  as 
amended  by  L.  1893,  ch.  100. 

•  * 

|  2683.  [Added,  1014.]  Disputed  or  unsettled  debt  or 
claim  may  be  compromised,  compounded  or  sold. 

Upon  the  application  of  an  executor,  administrator,  guardian 
or  testamentary  trustee,  the  surrogate  may,  for  good  cause 
shown,  authorize  the  compromising  or  compounding  of  any  debt, 
claim  or  demand,  due  or  to  become  due,  which  it  is  necessary 
to  settle,  adjust  or  liquidate  in  connection  with  the  settlement 
of  an  estate  or  fund;  and  the  selling  at  public  auction,  on  such 
notice  as  the  surrogate  prescribes,  of  any  uncollectible,  stale  or 
doubtful  debt  or  claim  belonging  to  the  estate  or  fund;  but  any 
party  interested  in  the  final  settlement  may  show  on  such  settle- 
ment that  such  debt  or  claim  was  fraudulently  compromised  or 
compounded. 

Added  by  L.  1914,  ch.  443,  In  effect  Sept.  1,  1014. 

f  2684.  rAm'd,  1893,  1014.]  Sale  of  personal  property 
for  payment  of  debt*  or  lea*aele«. 

An  executor  or  administrator  may  sell  the  persona]  property  of 
the  deceased  at  any  time  for  the  payment  of  debts,  or  legacies, 
or  for  making  distribution.  The  sale  may  be  public  or  private, 
and  may  be  on  credit  not  exceeding  one  year,  with  approved 
security.  Articles  not  necessary  *  bequeathed  must  not  be  sold 
until  the  residue  of  the  personal  estate  has  been  applied  to  the 
payment  of  debts. 

Former  |  2717.  as  amended  by  L.  1803.  ch.  686,  amended  and  renumbered 
by  L    1914,  cb.  448r  In  effect  Sept.  1,  1914. 

Original  Source. —  Inserted  by  the  amendment  of  1893  as  a  substitute  for 
B.  8..  pt.  2,  ch.  6,   tit.  3,   H  25,  26, 

|  2688.  [Added,  1014.1  Surrogate's  conrt  may  make 
direction  as  to  the  value,  manner  and  time  of  «ale  of 
property. 

Whenever  the  assets  of  an  estate  consist  of  real  property 
which  an  executor  is  authorized  to  sell,  or  of  personal  property 
which  it  is  necessary  or  proper  to  sell,  and  the  value  of  the 
same  is  uncertain  or  is  dependent  upon  the  time  and  manner  of 

*  So  in  original. 
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sale  thereof,  the  executor  or  administrator  may  apply  by  petition 
to  the  surrogate  having  jurisdiction  of  the  settlement  of  the 
estate,  for  advice  and  direction  as  to  the  propriety,  price,  manner 
and  time  of  sale  thereof.  If  the  surrogate,  in  his  discretion, 
entertains  the  application,  notice  of  such  application  shall  be 
given  to  all  persons  interested  or  to  such  persons  as  the  surro- 
gate by  order  directs  to  have  notice,  in  such  manner  as  the 
surrogate  shall  prescribe.  The  surrogate  shall  inquire  into  the 
facts  and  circumstances  and  may  hear  the  opinions  of  witnesses 
as  to  the  value  of  such  property  and  as  to  the  best  manner  and 
time  of  sale  thereof,  and  may  give  such  advice  and  direction 
as  shall  seem  to  him  for  the  best  interest  of  the  parties.  A 
substantial  compliance  with  the.  authorization  so  given  shall  re- 
lieve the  said  executor  or  administrator  from  any  charge  or  ob- 
jection that  the  said  estate  or  persons  interested  suffered  a  loss 
on  account  of  the  time  or  manner  of  sale  or  the  price  realized. 

Added  by  L,  1914,  ch.  443,  in  effect  Sept.  1,  1914. 

f  2686.    [Added,  1014.]     Proceeding:  to  compel  payment  of 
funeral  expense*. 

Every  executor  or  administrator  shall  pay,  out  of  the  first 
moneys  received,  the  reasonable  funeral  expenses  of  decedent, 
and  the  same  shall  be  preferred  to  all  debts  and  claims  against 
the  deceased.  If  the  same  be  not  paid  within  sixty'  days  after 
the  grant  of  letters  testamentary  or  of  administration,  the  person 
having  a  claim  for  such  funeral  expenses  may  present  to  the 
surrogate's  court  a  petition  praying  that  the  executor  or  admin- 
istrator may  be  cited  to  show  cause  why  he  should  not  be  re- 
quired to  make  such  payment.  If  upon  the  return  of  the  citation 
it  shall  appear  that  the  executor  or  administrator  has  received 
moneys  belonging  to  the  estate  which  are  applicable  to  the  pay- 
ment of  the  claims  for  funeral  expenses,  and  that  the  executor 
or  administrator  admits  the  validity  of  the  claim  or  claims  and 
the  reasonableness  of  the  amount  thereof,  the  surrogate  shall 
make  an  order  directing  the  payment  of  the  same,  or  of  such 
part  thereof  as  he  may  specify,  within  ten  days  thereafter.  If 
the  executor  or  administrator  files  an  answer  setting  forth  the 
facts,  and  therein  disputes  the  validity  of  the  claim  or  claims, 
or  the  reasonableness  of  the  amounts  thereof,  the  surrogate  shall 
direct  that  the  claim  or  claims  so  disputed  be  heard  upon  the 
judicial  settlement  of  the  accounts  of  such  executor  or  adminis- 
trator. If  it  shall  appear  that  no  money  has  come  into  the 
hands  of  the  executor  or  administrator  the  proceeding  shall  be 
dismissed  without  costs  and  without  prejudice  to  a  further  ap- 
plication or  applications  showing  that  since  such  dismissal  the 
executor  or  administrator  has  received  money  belonging  to  the 
estate.  At  any  time  after  three  months  from  the  date  of  the 
former  order,  if  no  answer  was  filed  disputing  such  claim,  a 
further  application  may  be  made  by  petition  stating  the  facts 
upon  which  the  belief  of  the  petitioner  that  there  are  moneys  in 
the  hands  of  such  executor  or  administrator  applicable  to  the 
payment  of  his  claim,  <  is  based.  Upon  such  further  application 
the  issuance  of  the  citation  shall  be  In  the  discretion  of  the 
surrogate.  If  upon  any  accounting  it  shaU  appear  that  an 
executor  or  administrator  has  failed  to  pay  a  claim  for  funeral 
expenses,  the  amount  of  which  has  been  fixed  and  determined 
by  the  surrogate,  as  above  set  forth,  or  upon  such  accounting,' 
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he  shall  not  he  allowed  for  the  payment  of  any  deht  or  claim 
against  the  decedent  until  said  claim  has  been  discharged  in 
full;  but  such  claim  shall  not  be  paid  before  expenses  of  ad- 
ministration are  paid. 

Added  by  I*  1914,  ch.  443,  In  effect  Sept  1,  1914. 

f  2687.  [Added.  1914.]  Proceeding1  to  compel  payment  of 
debt,  legacy  or  distributive  share,  or  delivery  of  property. 

Where  the  executor  or  administrator  has  not  begun  the  pub- 
lication of  the  notice  to  creditors  to  present  their  claims,  and 
three  months  have  elapsed  since  the  probate  of  the  will  or  grant 
of  letters  of  administration,  any  creditor  of  the  deceased  having 
a  claim  which  has  not  been  rejected,  or  any  person  entitled  to 
a  specific  bequest,  or  to  a  legacy  or  other  pecuniary  provision 
under  a  will,  or  to  a  distributive  share  of  an  estate,  may  present 
to  the  surrogate's  court  a  petition  setting  forth  the  facts  and 
praying  that  the  executor  or  administrator  be  cited  to  show 
cause  why  he  should  not  pay  said  claim  or  pay  or  satisfy  such 
bequest,  legacy  or  distributive  share. 

Upon  the  return  of  such  citation  the  executor  or  administrator 
may  reject  such  claim,  or  show  good  and  sufficient  cause  why  he 
should  not  pay  such  claim,  or  pay  or  satisfy  such  bequest,  legacy 
or  distributive  share  in  whole  or  in  part. 

The  surrogate  may  dismiss  such  petition,  or  direct  immediate 
payment  or  satisfaction  thereof  in  whole  or  in  part,  or  upon  re- 
ceiving a  bond  as  provided  in  section  2688  of  this  chapter. 

Added  by  L.  1914,  ch.  443,  In  effect  Sept.  1,  1914. 

f  2688.    [Am'd,  1898,  1914.]     Payment  of  legacies. 

No  legacy  shall  be  paid  by  an  executor,  or  administrator  with 
the  will  annexed,  before  the  completion/  of  the  publication  of 
notice  to  creditors  if  such  notice  be  published,  or  if  none  be 
published  before  the  expiration  of  one  year  from  the  time  of 
granting  letters  testamentary  or  of  administration,  unless  directed 
by  the  will  or  by  a  decree  on  an  accounting  to  be  Booner  paid. 
Bequests  of  specific  articles  of  property,  other  than  securities 
representing  money,  may  be  delivered  at  any  time  in  the  discre- 
tion of  the  executor.  Whenever  a  legacy  is  directed  by  the  will 
to  be  sooner  paid,  or  specific  property  is  bequeathed,  the  executor 
or  administrator  may  require  a  bond,  with  two  sufficient  sureties, 
conditioned,  that  if  debts  againBt  the  deceased  duly  appear,  and 
there  are  not  other  assets  to  pay  the  same,  and  no  other  assets 
sufficient  to  Day  other  legacies,  then  the  legatees  will  refund  the 
legacy  so  paid,  or  the  value  of  the  articles  so  delivered,  with 
interest  thereon  or  such  ratable  portion  thereof  with  the  other 
legatees,  as  may  be  necessary  for  the  payment  of  such  debts, 
and  the  proportional  parts  of  such  other  legacies,  if  there  be 
any.  and  the  costs  and  charges  incurred  by  reason  of  the  pay- 
ment to  such  legatee,  and  that  if  the  will,  under  which  such 
legacy  is  paid,  be  denied  probate  on  appeal  or  otherwise  that 
such  legatee  will  refund  the  whole  of  such  legacy,  with  interest, 
to  the  executor  or  administrator  entitled  thereto. 

Former  |  2721,  as  amended  by  L.  1893,  ch.  686,  amended  and  renumbered 
by  U  1914,  ch.  443,  In  effect  Bept.  1,  1914. 

Original  Source. —  Inserted  by  the  amendment  of  1893  M  a  substitute  for 
11.  S.,  pt  2,  ch.  6,  tit  3,  89  48-45. 
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|  2668.  [Am'd,  1014]  Petition  to  compel  payment  of 
legacy  or  delivery  of  property,  etc.,  by  a  testamentary 
trustee. 

Where  a  person  is  entitled,  by  the  terms  of  the  will,  to  the 
payment  of  money,  or  the  delivery  of  personal  property,  by  a 
testamentary  trustee,  he  may  present  to  the  surrogate's  court  a 
petition,  setting  forth  the  facts  which  entitle  him  to  the  pay- 
ment' or  delivery,  and  praying  for  a  decree,  directing  payment 
or  delivery  accordingly;  and  that  the  testamentary  trustee  and 
all  other  persons  whose  rights  or  interests  would  be  affected  by 
the  decree  may  be  cited  to  show  cause,  why  such  a  decree  should 
not  be  made.  If  the  petitioner  is  so  entitled,  only  upon  the 
happening  of  a  contingency,  or  after  the  expiration  of  a  certain 
time,  he  must  show  in  his  petition,  that  his  right  to  the  money 
or  other  property  has  become  absolute. 

Former   I   2804,   amended  and   renumbered  by  L.    1914,   ch.   443,   in  effect 
Sept.    1,    1914. 
Original  Source. —  New. 

f  26»0.  [Am'd,  1914. J  Id.;  proceeding's  upon  return  of 
citation. 

Upon  the  return  of  a  citation,  issued  as  prescribed  in  the  last 
section,  the  surrogate  must  hear  the  allegations  and  proofs  of 
the  parties,  and  must  make  such  a  decree  in  the  premises,  as 
justice  requires.  In  a  proper  case,  the  decree  may  require  the 
testamentary  trustee,  who  is  unable  to  deliver  personal  property 
to  which  the  petitioner  is  entitled,  to  pay  the  value  thereof. 

Former   |   2805,   amended   and   renumbered   by   L.    1914,    ch.   443,   In  effect 
Sept.    1,   1914. 
Original  Source. —  New. 

§  2601.  [Am'd,  1803,  1014.]  Decree  for  advance  payment 
of  legacy,  et  cetera,  on  grivlns;  security. 

Whenever  a  person  who  will  be  entitled  to  the  payment  or  sat- 
isfaction of  any  testamentary  provision,  or  distributive  share, 
is  in  actual  need  of  the  same  or  of  some  part  thereof  for  his 
support  or  education,  he  may  present  to  the  surrogate's  court 
his  petition  setting  forth  the  facts,  and  thereupon,  in  the  dis- 
cretion of  the  surrogate,  a  citation  may  issue  to  the  executor, 
administrator  or  testamentary  trustee  to  show  cause  why  the 
prayer  of  the  petition  should  not  be  .granted.  If  it  appears  on 
the  return  of  the  citation,  that  the  amount  of  money  and  the 
value  of  the  other  property  in  the  hands  of  the  respondent  ap- 
plicable to  the  payment  of  debts,  legacies  and  expenses,  exceeds, 
by  at  least  one-third  the  amount  of  all  known  debts  and  claims 
against  the  estate,  of  all  legacies  which  are  entitled  to  priority 
over  the  petitioner's  claim,  and  of  all  legacies  or  distributive 
shares  of  the  same  class;  and  that  the  payment  or  satisfaction  of 
any  testamentary  provision  or  distributive  share,  or  some  part 
thereof,  is  necessary  for  the  support  or  education  of  the  peti- 
tioner, whether  adult  or  infant,  or  of  his  family,  the  surrogate 
may,  in  his  discretion,  make  a  decree  directing  payment  or  satis- 
faction accordingly,  on  the  filing  of  a  bond,  as  provided  in  section 
2688  of  this  title. 

Former  |  2723,  as  amended  by  L.  1893,  ch.  686,  amended  and  renumbered 
by  L.  1814,  ch.  443,  In  effect  Sept.   1,  1914.  n 

Original  Source. —  Formerly  f  2719,  which  was  derived  from  R.  S.,  pt  2, 
ch.  6,  tit.  3,  H  82,  83. 

714 


c.  18,  t.  4,  a.  2  PRESENTING    CLAIMS.  §§  2692-96 

8  2682.  (Added,  1914.]  Payment  of  expenses  1  near  red  by 
representative. 

An  executor,  administrator,  guardian  or  testamentary  trustee 
ma j*  pay  from  the  funds  or  estate  in  his  hands,  from  time  to 
time,  as  shall  be  necessary,  his  legal  and  proper  expenses  of 
administration  necessarily  incurred  by  him,  including  the  rea- 
sonable expense  of  obtaining  and  continuing  his  bond  and  the 
reasonable  counsel  fees  necessarily  incurred  in  the  administration 
of  the  estate.  Such  expenses  and  disbursements*  shall  be  set 
forth  in  his  account  when  filed,  and  settled  by  the  surrogate. 

Added  by  L.   1014,  ch.  443,   in  effect  Sept.   1,   1914. 

|  2688.  [Added,  1914.]  Power  and  duty  of  executor  be- 
fore   probate. 

An  executor  named  in  a  will  has  no  power  to  dispose  of  any 
part  of  the  estate  of  the  testator  before  letters  testamentary 
are  granted,  except  to  pay  funeral  charges,  nor  to  interfere  with 
such  estate  in  any  manner  further  than  is  necessary  for  its 
preservation. 

Added  by  L.   1914,  ch.  443,  in  effect  Sept.   1,  1914. 

|  2684.  [Added,  1914.]  Power  to  sell,  mortgrasre  or  lease 
real  estate  may  be  executed  by  qualify  Ins;  executors. 

• 

Where  any  power  to  sell,  mortgage  or  lease  real  estate  or  any 
interest  therein,  is  given  to  executors  as  such,  or  as  trustees,  or 
as  executors  and  trustees,  and  any  of  such  persons  named  as 
executors  shall  neglect  to  qualify,  then  all  sales,  mortgages  and 
leases  under  said  power  made  by  the  executors  who  shall  qualify 
shall  be  equally  valid  as  if  the  other  executors  or  trustees  had 
joined  in  such  sale. 

Added  by  L.   1914,  cb.  443,  in  effect  Sept.  1,  1914. 

|  2695.  r Added,  1914.]  Administrators  with  tbe  will  an- 
nexed) rijrhts,  powers  and  duties. 

Where  letters  of  administration  with  the  will  annexed  are 
granted,  the  will  of  the  deceased  shall  be  observed  and  per- 
formed; and  the  administrators  with  such  will  have  the  rights 
and  powers,  and  are  subject  to  the  same  duties,  as  if  they  had 
been  named  as  executors  in  the  will. 

Where  power  to  mortgage,  lease  or  sell  real  estate  is  given 
by  a  will  to  an  executor  or  trustee,  an  administrator  with  the 
will  annexed  or  a  successor  trustee  may  execute  such  power  in 
any  case  where  the  original  executor  or  trustee  could  execute  the 
same,  unless  contrary  to  the  express  provisions  of  the  will. 

Added  by  L.   1914,  cb.  443,   in  effect  Sept.   1,   1914. 

|  2686.  [Added.  1814.]  Power  to  sell,  mortfragre  Qr  lease 
real  estate  may  be  executed  by  qualifying;  trustees  or  suc- 
cessors. 

Where  any  power  to  sell,  mortgage  or  lease  real  estate  or  any 
interest  therein,  are*  given  to  trustees,  and  any  of  such  persons 
named  as  trustees  shall  neglect  to  qualify,  'then  all  sales,  mort- 
gages and  leases  under  said  power  made  by  the  trustee  or  trustees 

•  So  In  original. 
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who  shall  qualify  shall  be  equally  valid  as  if  the  other  tniBtee* 
had  joined  in  such  sale.  Where  a  successor  trustee*  has  been 
appointed  by  the  court,  or  is  named  in  a  will,  he  shall  have  the 
same  power  as  to  such  real  estate  as  the  trustee  or  trustees  had 
who  were  named  in  the  will,  unless  the  exercise  of  such  power 
would  be  contrary  to  the  express  pro  vision,  of  the  will. 

Added  by  L.   1014,  ch.  443,   In  effect  Sept.  1,  1914. 

f  2687.  [Added,  1014.]  Conveyance  of  real  property  by 
executor  or  administrator  to  holder  of  contract  of  sale 
made    by   a   decedent. 

Where  a  decedent  dies  seized  of  lands  after  he  has  made  a 
contract  for  the  conveyance  thereof,  his  executor  or  administrator 
may  make  a  deed  reciting  said  contract  and  conveying  the  said 
lands.  The  executor  or  administrator,  or  the  vendee,  his  heirs 
or  assigns,  may  file  a  petition  praying  for  the  confirmation  of  the 
act  of  the  executor  or  administrator  in  delivering  the  deed,  or 
for  a  decree  that  the  same  be  made  and  delivered  or  the  executor 
or  administrator  may  prav  for  the  like  relief  in  a  petition  for 
the  judicial  settlement  of  his  account.  In  either  case,  a  citation 
shall  issue  to  all  persons  interested,  and  the  court  shall  make 
such  decree  as  justice  requires.  A  deed  delivered  pursuant  to 
.this  section,  upon  its  confirmation  by  such  decree,  shall  be 
effectual  to  convey  all  the  right,  title  and  interest  in  the  said 
lands  which  the  decedent  had  at  his  death. 

Added  by  L.   1914,  ch.  443,  in  effect  Sept.  1,  1014. 

f  2698.  [Am'd,  1014.]  Surrogate  may  direct  aa  to  cus- 
tody, where  co-executors,  etc.,  disagree. 

Where  two  or  more  co-executors  or  co-administrators  disagree, 
respecting  the  custody  of  money  or  other  property  of  the  estate; 
or  two  or  more  testamentary  trustees,  or  guardians  of  the  prop- 
erty disagree,  respecting  the  custody  of  money  or  other  property, 
belonging  to  a  fund  or  an  estate  which  is  committed  to  their 
joint  charge;  the  surrogate  may,  upon  the  petition  of  either 
of  them,  or  of  a  creditor  or  person  interested  in  the  estate, 
and  proof,  by  affidavit,  of  the  facts,  make  an  order,  requiring 
them  to  show  cause,  why  the  surrogate  should  not  give  directions 
in  the  premises.  Upon  the  return  of  the  order,  the  surrogate 
may,  in  his  discretion  make  an  order,  directing  that  any  property 
of  the  estate  or  fund  be  deposited  in  a  safe  place,  in  the  joint 
custody  of  the  executors,  administrators,  guardians,  or  testa- 
mentary trustees,  as  the  case  requires,  or  subject  to  their  joint 
order;  or  that  the  money  of  the  estate  be  deposited  in  a  specified 
safe  bank  or  trust  company,  to  their  joint  credit,  and  to  be  drawn 
out  upon  their  joint  order. 

Former   |   2602,    amended   and   renumbered  by  L.    1014,   ch.   443,  in  effect 
Sept.    1,   1014. 
Original  Source. —  New. 

|  2699.  [Am'd,  1882,  1908,  1909,  1914.]  Money  paid  into 
oonrt  and  securities  taken ;  how  disposed  of. 

"Where  a  statute  requires  the  payment  of  money  into,  or  the 
depos.t  of  a  security  with  the  surrogate's  court,  or  the  deposit  of 
a  security  for  the  payment  of  money  with  the  surrogate,  the 
same  must  be  paid  to  or  deposited  with  the  county  treasurer  «f 
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'.he  county  or  to  the  chamberlain  of  a  city,  to  the  credit  of  the 
beneficiary,  or  of  the  estate,  or  of  the  special  proceeding;  unless 
the  statute  contains  special  directions  for  another  disposition 
thereof.  Each  security  so  deposited  with  the  county  treasurer 
or  chamberlain  must  be  held  and  disposed  of  by  him,  subject  to 
the  direction  of  the  surrogate's  court;  except  that  he  must,  unless 
otherwise  so  directed,  collect  the  principal  and  interest  secured 
thereby.  All  money  collected  by  or  paid  to  the  county  treasurer, 
or  chamberlain  as  prescribed  by  this  section,  must  be  held,  man- 
aged, invested  and  disposed  of  by  him,  in  like  manner  as  money 
paid  into  the  supreme  court  in  an  action  pending  therein.  The 
regulations  contained  in  the  general  rules  of  practice  as  specified 
in  subdivision  8  of  section  4  of  the  State  Finance  Law.  and  the 
provisions  of  title  third;  of  chapter  eighth  of  this  act,  apply  to 
money  paid  to  and  securities  deposited  with  the  county  treas- 
urer, or  chamberlain  as  prescribed  in  this  section;  except  that 
the  surrogate's  court  exercises,  with  respect  thereto,  or  with 
respect  to  a  security,  in  which  any  of  the  money  has  been  in- 
vested, or  upon  which  it  has  been  loaned,  the  power  and  authority 
conferred  upon  the  supreme  court  by  section  747  of  this  act. 

Former  I  2537,  as  amended  by  L.  1888,  eh.  339;  L.  1908,  cb.  183,  and 
L.  1909,  dn.  3,  240,  amended  and  renumbered  by  L.  1914,  ch.  443,  In  effect 
Sept.    1.    1914. 

Original  Source. —  New. 

|  2700.  f  Added,  1014.]  Deposit  of  securities  may  be 
ordered  on  revocation  of  letters. 

When,  upon  the  revocation  of  the  letters  of  an  executor,  ad- 
ministrator or  guardian,  or  the  removal  of  a  testamentary  trustee, 
a  decree  shall  be  made  in  which  such  executor,  administrator, 
guardian  or  testamentary  trustee  is  personally  charged  with  or 
directed  to  pay  a  sum  of  money  upon  a  finding  that  he  has  made 
an  unlawful  investment  or  disposition  of  the  estate  or  fund  in  his 
hands,  and  the  security  or  other  instrument  by  which  such  in- 
vestment or  disposition  is  evidenced,  or  the  property  in  the  pur- 
chase of  which  such  investment  or  disposition  has  been  made, 
shall  not  be  a  part  of  the  assets  which  his  successor  may  be 
legally  required  to  receive,  the  decree  shall  direct  that  such 
security  or  other  instrument,  or  such  property,  if  practicably 
capable  of  delivery  under  such  direction,  be  forthwith  deposited 
with  a  safe  deposit  company,  authorized  by  law  to  do  business 
as  such,  in  such  manner  as  to  prevent  the  withdrawal  of  the 
same  except  upon  the  order  of  the  surrogate. 

Added  by  L.  1914,  ch.  443,  in  effect  Sept.  1,  1914. 
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ARTICLE  THIRD. 

Applying  rents  and  the  proceeds  of  mortgage,  lease  or  sale  of  real 
estate  to  the  payment  of  debts,  funeral  and  administration  ex- 
penses, and  charges  upon  real  estate;  sale  for  distribution  and 
conveyance  in  confirmation  of  title. 

Sec.    2701.  When  rents  of  real  estate  may  be  applied  In   the  same  manner 
as  proceeds  of  mortgage,   lease  or  <  sale. 

2702.  What   property   subject   to  disposition   for  the   payment  of  debts, 

funeral  and  administration  expenses. 

2703.  For  what  purposes  real  property  is  subject  to  disposition. 

2704.  Sale  to  be  refused  If  bond  be  given. 

2705.  When  and  how  real  property  may  be  mortgaged,  leased  or  sold. 

2706.  Trial    and    determination    of    claims    and    expenses;    statute   of 

limitations. 

2707.  Order  to  mortgage,  lease  or  sell. 

2708.  Duty   of  executor  or  administrator  to  execute  order  after  filing 

bond. 

2709.  Order  to  be  executed  and  report  made. 

2710.  Execution   of  order  not  affected  by  death,   et  cetera. 

2711.  Execution  of  the  order;  decree  of  judicial  settlement;  conveyance 

to  heirs.  . 

2712.  Allowance  on  bid   to  creditor  purchasing. 

2713.  Provision    for    payment    of    undetermined    claims    and    debts   not 

yet   due. 

2714.  -When  conveyance  not  to  affect  purchaser  or  mortgagee  from  heir, 

et   cetera. 

2715.  Effect  of  conveyance  of  decedent's  interest  under  contract. 

2716.  Presumption    where   records   have   been    removed. 

2717.  Right  of  life   tenant  to  be  considered   in   sale. 

2718.  Restitution   from   assets   subsequently   discovered. 

8   2701.    [Added.  1914.]     When  rents  of  real  property  ■**? 
be  received  by  the  executor  or  administrator.    . 

An  executor  or  administrator  may  present  a  petition  to  the 
surrogate's  court  praying  for  leave  to  enter  into  possession  of 
real  property  left  by  his  decedent  and  to  manage  and  control  the 
same  and  receive  the  rents  thereof.  If  from  such  petition  it 
shall  appear  that  a  mortgage,  lease  or  sale  of  such  real  property 
will  be  necessary  unless  the  purposes  specified  in  section  2703 
of  this  title  be  otherwise  fulfilled,  a  citation  shall  issue  to  all 
known  persons  within  the  state  of  New  York  who  have  the  legal 
title  to  such  real  estate  by  descent  or  devise  to  show  cause  why 
the  prayer  of  the  petition  should  not  be  granted.  Upon  the 
return  of  the  citation  the  surrogate  may,  in  his  discretion,  grant 
the  prayer  of  such  petition  upon  such  terms  and  conditions  as 
justice  shall  require.  The  net  rents  so  collected  shall  be  held 
by  the  executor  or  administrator  and  be  brought  into  court 
upon  the  judicial  settlement  of  the  account  of  such  executor  or 
administrator  and  there  disposed  of  as  provided  in  section  2711 
of  this  title  for  the  disposition  of  proceeds  of  mortgage,  lease 
or  sale  of  real  estate. 

Added  by  L.   1014,  ch.  443,  in  effect  Sept.  1,  1914. 
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|  2702.  [Added,  1914,  am'd.  1917.]  Real  property  subject 
to  disposition  for  the  satisfaction  of  charges  aarainst  the 
same  and  for  distribution. 

The  real  property,  or  interest  in  real  property,  of  which  a 
decedent  died  seized,  may  be  disposed  of  as  prescribed  in  this 
title;  except  where  it  is  exempted  from  levy  and  sale  by  virtue 
of  an  execution  as  prescribed  in  title  second  of  chapter  thirteen 
of  this  act,  or  where  it  can  be  disposed  of  under  a  valid  power 
contained  in  a  will  for  the  purpose  for  which  the  same  might  be 
disposed  of  under  this  title. 

But  no  such  property,  or  interest  in  property,  shall  be  mort- 
gaged, leased  or  sold?  under  an  order  in  surrogate's  court  to 
satisfy  any  claim,  debt  or  demand,  except  in  a  proceeding  for 
the  judicial  settlement,  of  the  accounts  of  an  executor  or  admin- 
istrator commenced  by  him,  or  any  creditor  or  interested  party, 
within  eighteen  months  from  the  date  when  letters  first  issued 
to  an  executor  or  administrator,  provided;  however,  that  in  the 
event  of  the  death  or  removal  of  an  executor  or  administrator 
during  the  pendency  of  the  proceeding,  the  time  between  the 
commencement  of  said  proceeding  and  the  commencement  of  a 
new  proceeding  by  or  against  his  successor  in  office  shall  not  be 
deemed  a  part  of  the  time  limited  herein. 

Added  by  L.  1914,  ch.  443;  am'd  by  L.  1917,  ch.  684,  in  effect  Sept  1,  1917. 

|  2703.  [Added,  1914.]  For  what  purposes  real  property 
Is  subject  to  disposition. 

The  real  property  specified  in  section  2702  of  this  title  may  be 
mortgaged,  leased  or  sold  for  any  or  all  of  the  following  pur- 
poses: 

1.  For  the  payment  of  the  debts  of  the  decedent,  including 
judgment  or  other  liens,  excepting  mortgage  liens,  existing 
thereon  at  the  time  of  his  death. 

2.  For  the  payment  of  his  funeral  expenses,  including  therein 
suitable  church  or  other  services,  a  burial  lot  and  a  headstone 
erected  thereon. 

3.  For  the  payment  of  the  reasonable  expenses  of  administra- 
tion as  allowed  by  the  surrogate. 

4.  For  the  payment  of  any  transfer  tax  assessed  upon  the 
transfer  of  such  property. 

5.  For  the  payment  of  any  debt  or  legacy  charged  thereupon. 
No  mortgage,  lease  or  sale  shall  be  ordered  for  the  purpose  of 

any   of  the   foregoing   payments,   if  there   be   personal  property 
applicable  to  the  full  payment  and  discharge  thereof. 
Such  real  property  may  also  be  sold: 

6.  For  the  payment  and  distribution  of  their  respective  shares 
to  the  parties  entitled  thereto,  where  any  or  all  of  said  parties 
are  infants,  proven  or  adjudged  incompetents,  absentees,  or 
persons  unknown,  whenever  in  his  discretion  the  surrogate  may 
bo  direct. 

Added  by  L.  1914,  ch.  443,  in  effect  Sept.  1,  1914. 

|   2T04.      [Am'd,  1886,  1894,  1904,  1914.]     Sale  to  be  refused 
If  bond   be  gfiven. 

An  order  empowering  an  executor  or  administrator  to  mort- 
gage, lease  or  sell  shall  not  be  granted  if  any  of  the  persons 
interested  in  the  estate  or  property  execute  and  file  in  the  surro- 
gate's office  a  bond  in  such  sum  and  with  such  sureties  as  the 
surrogate  directs  and  approves,  conditioned  to  pay  all  the  charges 
against  the  same  proved  and  allowed  so  far  as  the  goods,  chat- 
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tels,  rights  and  credits  of  the  deceased  are  insufficient  therefor, 
within  such  time  as  the  surrogate  may  direct.  Except  that  in  a 
proper  case  the  real  estate  may  be  sold  for  the  purpose  of  dis- 
tribution of  the  proceeds  as  provided  in  subdivision  six  of  sec- 
tion 2703,  notwithstanding  the  giving  of  such  bond. 

Former  |  2765,  as  amended  by  I*  1886.  cb.  213;  L.  1894,  eh.  735,  ud 
L.  1904,  cb.  760,  amended  and  renumbered  by  L.  1914,  cb.  448,  la  effect 
Sept.  1,  1914. 

Original  Source. —  New. 

|  3706.  [Added,  1914.1  Waen  and  how  real  property  may 
be  ■aortaraaredy  leased  or  sold. 


Upon  a  judicial  settlement  of  the  accounts  of  an  executor  or 
administrator,  any  party  to  the  proceeding  may  allege  and  show 
by  proof  that  the  personal  property  left  by  the  decedent  is  insuffi- 
cient for  the  payment  of  the  just  demands  and  charges  against 
the  same;  or  that  the  circumstances  are  such  that  the  court  has 
jurisdiction  to  order  the  mortgage,  lease  or  sale  of  the  real  prop- 
erty left  by  the  deceased  for  any  of  the  reasons  specified  in  sec- 
tion 2703.  The  petition  and  account  filed  in  the  proceeding  shall 
be  sufficient  proof  of  the  facts  therein  stated  unless  an  issue 
is  raised  as  to  any  of  such  statements.  If  any  person  interested 
in  such  real  estate,  or  in  any  question  raised  with  reference  to  the 
mortgage,  lease  or  sale  tnereof,  is  not  a  party  to  such  judicial 
settlement,  the  surrogate,  before  proceeding  further  shall  cause 
such  person  to  be  brought  in  by  supplemental  citation. 

Added  by  L.  1914,  cb.  443,  In  effect  Sept.   1,  1914. 

|  2706.    [Added,  1914.]    Trial  and  determination  of  elaiaaa 
and  expenses;  statute  of  limitations. 

If  any  claim,  demand,  charge,  or  expense  set  forth  in  the 
account  or  presented  on  the  judicial  settlement  is  objected  to  by 
any  party  to  the  proceeding  whose  interest  will  be  affected  by  its 
allowance  or  disallowance,  such  claim,  demand,  charge  or  expense 
shall  be  determined,  notwithstanding  its  admission  or  allowance 
by  the  executor  or  administrator.  Where  a  defense  arises  under 
the  statute  of  limitations  as  to  a  claim  bo  admitted  or  allowed  the 
said  claim  shall  be  deemed  to  be  rejected  by  the  executor  or 
administrator  at  the  time  of  such  objection,  and  the  time  between 
the  presentation  of  the  claim,  or  the  commencement  of  an  action 
where  the  claim  was  not  presented,  and  the  time  of  such  objec- 
tion shall  not  be  a  part  of  the  time  limited  in  this  act  for  com- 
mencing an  action  thereon. 

A  judgment  recovered  against  the  executor  or  administrator 
upon  a  claim  against  decedent  shall  be  prima  facie  evidence  and 
proof  of  the  claim  against  the  real  property  of  decedent,  and  the 
burden  of  disproving  such  judgment  or  of  proving  that  the  claim 
upon  which  it  was  rendered  is  invalid,  or  that  the  judgment  was 
obtained  by  collusion,  shall  be  upon  the  party  disputing  or  object- 
ing to  the  same. 

Added  by  L.  1914,  cb.  443,  In  effect  Sept.  1  1914. 

|  2707.    [Ara'd,    1904,    1911,    1914.]       Order    to    mortgage, 
lease  or  sell. 

If  it  shall  appear  that  it  is  a  proper  case  for  the  disposition 
of  the  decedent's  real  estate,  as  provided  in  this  title,  on  account 
of  deficiency  of  personal  estate,  the  surrogate  shall  make  an 
order  reciting  the  determination  made,  the  amount  and  general 
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• 
nature  of  the  various  claims  and  demands  which  have  been 
admitted  or  proved,  a  description  of  the  property  to  be  disposed 
of,  and  directing  the  executor  or  administrator  to  mortgage, 
lease  or  sell  the  whole  or  such  part  of  the  real  property  or 
interest  therein,  as  the  surrogate  therein  directs. 

If  it  appears  that  one  or  more  distinct  parcels  of  which  the 
decedent  died  seized  has  been  devised  by  him  or  sold  by  his 
heirs  the  decree  must  provide  that  the  several  distinct  parcels  be 
sold  in  the  following  order: 

1.  Property  which  descended  to  the  decedent's  heirs  and  which 
has  not  been  sold  by  them. 

2.  Property  so  descended  which  has  been  sold  by  them. 

3.  Property  which  has  been  devised  which  has  not  teen  gold 
by  the  devisee. 

4.  Property  so  devised  which  has  been  sold  by  the  devisee. 
Where  an  order  is  made  directing  the  sale  of  the  property,  or 

interest,  for  distribution  only,  the  order  shall  fix  and  determine 
the  rights  and  interests  of  the  respective  parties  therein,  and  if 
a  person  entitled  to  an  estate  or  interest  in  the  property  sold  is 
made  a  party  as  a  person  unknown,  the  court  must  provide  for 
the  protection  of  his  rights,  as  far  as  may  be,  as  if  he  were 
known  and  had  appeared. 

The  proceeds  of  the  sale  of  any  real  property  sold  by  judg- 
ment or  another  court,  which  directs  said  proceeds  to  be  paid 
into  the  surrogate's  court  subject  to  its  order,  may  be  directed 
by  such  order  of  the  surrogate  to  be  paid  to  the  executor  or 
administrator  to  be  brought  into  the  account  on  such  judicial 
settlement  and  disposed  of  in  accordance  with  the  decree  made 
thereupon. 

After  making  the  order  for  mortgage,  lease  or  sale,  the  surro- 
gate shall  adjourn  the  judicial  settlement  to  await  the  proceed- 
ings taken  under  the  order. 

Former  f  2757,  as  amended  by  L.  1904,  ch.  750,  and  L.  1911,  ch.  485, 
amend*  d  and  renumbered  by  L.  1914,  ch.  443,  in  effect  Sept.  1,  1914. 

Original  Source. —  Superseded  by  amendment  of  1904.  Formerly  part  of 
If  2700-2763. 

f  2708.  [Ara*d,  1894,  1904,  1014.]  Duty  of  executor  or  ad- 
ministrator to  execute  order  after  fllinff  bond. 

Before  proceeding  to  execute  the  order  directing  that  property 
be  mortgaged,  leased  or  sold  the  executor  or  administrator  must 
first  execute  and  file  with  the  surrogate  his  bond,  with  two  or 
more  sureties,  to  the  people  of  the  state  in  a  penalty  fixed  by 
the  surrogate,  conditioned  for  the  faithful  performance  of  the 
duties  imposed  upon  the  principal  by  the  order  and  for  the 
accounting  by  the  principal  for  all  moneys  received  by  him 
whenever  he  is  required  so  to  do  by  a  court  of  competent  juris- 
diction; unless  the  order  directs  that  the  proceeds  of  sale  or 
mortgage  be  paid  by  the  purchaser  or  mortgagee  to  a  bank  or 
trust  company  to  the  credit  of  the  executor  or  administrator, 
subject  to  the  further  order  of  the  court. 

Former  |  2758,  as  amended  by  L.  1894,  ch.  735,  and  L.  1904,  ch.  750, 
amended  and  renumbered  by  L.  1914,  ch.  443,  In  effect  Sept.  1.   1914. 

Original  Source. —  R.  S.,  pt.  2,  ch.  6,  tit.  4,  |  13.  All  of  this  section  was 
rbangvd  by  the  amendment  of  1904.     Formerly  contained,  In  part.  In  ||  2765, 
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» 
|  2709.    [Added,  1914.]      Order  to  be  executed  and  report 


The  executor  or  administrator  shall  thereupon  execute  the 
order,  subject  to  the  approval  of  the  court,  and  make  a  report  of 
his  proceedings  thereunder.  The  surrogate  may  confirm  or  reject 
the  mortgage,  lease  or  sale,  extend  the  order  to  other  parcels,  or 
require  a  re-execution  of  the  order  upon  such  terms  and  on  such 
conditions  as  he  may  direct,  and  he  may  relieve  a  purchaser  from 
his  purchase  in  a  case  where  he  might  be  so  relieved  in  the 
supreme  court,  on  such  terms  as  justice  shall  require. 

Added  by  L.  1914,  ch.  443,  In  effect  Sept.  1,  1914. 

I  2710.  [Am'd,  1885,  1904,  1914.]  Execution  of  order  not 
affected  by  death,  et  cetera. 

The  death,  removal,  or  disqualification,  before  the  complete 
execution  of  the  order,  of  all  the  executors  or  administrators 
does  not  suspend  or  affect  the  execution  thereof;  but  the  succes- 
sor of  the  person  who  has  died,  been  removed,  or  become  dis- 
qualified, must  proceed  to  complete  all  unfinished  matters,  as 
his  predecessors  might  have  completed  the  same;  and  he  must 
give  such  security  for  the  due  performance  of  his  duties  as  the 
surrogate  prescribes. 

Former  |  2760,  as  amended  by  L.  1885,  ch.  218,  and  I*.  1904;  ch.  750, 
amended  and  renumbered  by  L.  1914,  ch.  443,  in  effect  Sept.  1.  1914. 

Original  Source. —  The  amendment  of  1904  Inserted  former  |  2770  for  this 
section,  which  was  derived  from  L.  1850,  ch.  162. 

|  2711.  [Added,  1911,  am'd,  1017.]  Execution  of  the  order | 
decree  of  Judicial  settlement*  conveyance  to  heir*. 

When  the  order  has  been  fully  executed,  the  executor  or 
administrator  shall  file,  on  or  before  the  adjourned  day  of  the 
judicial  settlement,  a  supplemental  accoupt  setting  forth  his  pro- 
ceedings under  the  order,  the  amount  of  the  proceeds  of  the 
sale,  and  his  expenses  incurred  thereunder.  The  surrogate  shall 
thereupon  continue  and  complete  such  judicial  settlement  and 
make  such  a  disposition  of  the  funds  in  the  hands  of  the  executor 
or  administrator  as  justice  shall  require;  except  that  no  decree 
of  distribution  or  disposition  of  the  proceeds  shall  be  made  in  ft 
proceeding  commenced  within  six  months  from  the  grant  of 
letters,  until  the  time  for  the  presentation  of  claims  as  fixed  by 
a  notice  duly  published  has  expired,  or  one  year  has  expired  since 
letters  were  first  issued,  and  until  all  known  creditors  and 
persons  interested  who  are  not  parties  to  the  proceedings  have 
been  brought  in  or  have  appeared. 

Where  it  is  not  necessary  or  advantageous  to  mortgage,  lease 
or  sell  the  real  property  of  the  deceased  or  of  the  estate,  the 
parties  interested  may  prove  upon  any  such  judicial  settlement 
wno  are  the  real  and  true  owners  of  any  property  devised  by 
said  will,  or  who  are  the  only  heirs-at  law  of  said  deceased  and 
entitled  to  succeed  to  his  real  estate,  and  thereupon  such  decree 
or  judicial  settlement  may  establish  the  rights  and  interests  of 
the  said  parties  and  direct  a  conveyance  to  them  by  such  executor 
or  administrator  according  to  their  respective  rights,  in  confirma- 
tion of  their  title  thereto. 

Added  by  L.  1914,  ch.  443;  am'd  by  L.  1917,  ch.  684,  in  effect  Sept  1,  191?- 

S  2712.  tAm'd,  18&4,  1804,  1914.]  Allowance  on  bid  to 
creditor  purchasing. 

If,  upon  a  sale  for  any  purpose  other  than  the  distribution  of 
♦he  proceeds  to  the  parties  entitled  thereto,  a  creditor  of  the  de- 
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cedent  becomes  the  purchaser  of  any  of  the  decedent's  real  prop- 
erty, the  surrogate  may,  upon  his  application,  direct  the  amount 
of  his  claim  to  be  allowed,  in  the  first  instance,  upon  the  pur- 
chase price;  and  such  purchaser  shall  only  be  required  to  pay 
the  balance  at  the  time  of  the  sale.  But,  in  case  the  proceeds 
of  the  decedent's  real  property  shall  be  insufficient  to  satisfy 
the  cost  and  expenses  of  administration  and  the  debts  and 
funeral  expenses  of  the  decedent,  the  purchasing  creditor  shall 
be  allowed  and  credited,  upon  the  judicial  settlement  of  the 
accounts  of  the  executor  or  administrator,  only  the  amount  he 
may  be  entitled  to  receive  upon  his  claim  and  shall  then  pay 
the  difference  between  the  amount  originally  allowed  and  the 
amount  he  is  entitled  to  receive.  In  case  any  purchaser  has 
credit  on  his  bid.  as  aforesaid,  no  deed  shall  be  delivered  to  him 
until  the  judicial  settlement  of  the  accounts  of  the  executor  or 
administrator  nor  until  he  shall  have  paid  the  entire  amount 
required  under  the  provisions  of  this  section. 

Former   |   2764,   as  amended   by   L.    1804,   ch.   735   and   L.    1904,    ch.   750, 
amended  and  renumbered  by  L.  1014,  ch.  443,  In  effect  Sept.  1,  1914. 
Original  Source. —  New.     Entirely  changed  by  amendment  of  1904. 

|  2713.    [Added,   1914.]      Provision   for  payment  of  unde- 
termined  claims   and   debts    not   yet   due. 

If  any  claim  remains  undetermined  at  the  making  of  the  decree, 
or  any  debt  is  not  yet  due  and  the  party  holding  the  same  does 
not  consent  to  its  present  payment,  the  decree  shall  direct  that 
sufficient  funds  be  retained  by  the  executor  or  administrator  to 
meet  any  such  claim  or  demand  when  determined,  or  when  pay- 
able, and  provide  for  the  distribution  of  any  surplus  of  the 
amount  so  retained. 

Added  by  L.  1914.  ch.  448,  In  effect  Sept.  1,  1914. 

|  2714.    [Am'd,    1014.]      When    conveyance    not    to    affect 
purchaser   or   mortaraa*ee  from    heir,   etc. 

A  conveyance  of  real  property,  made  pursuant  to  this  title, 
does  not  affect,  in  any  way,  the  title  of  a  purchaser  or  mort- 
gagee, in  good  faith  and  for  value,  from  an  heir  or  devisee  of  the 
decedent,  unless  letters  testamentary  or  letters  of  administra- 
tion, upon  the  estate  of  the  decedent,  were  granted,  by  a  surro- 
gate's court  having  jurisdiction  to  grant  them,  upon  a  petition 
therefor,  presented  within  two  years  after  his  death. 

Former  I   2777,   amended  and  renumbered  by   L.   1914,   ch.   443,  in  effect 
Sept.  1,  1914. 
Original  Source.—  L.  1869,  ch.  840.     |  1,  as  amended  by  L.  1873,  ch.  211. 

S  2715*    [Am'd,  1914.]     Effect  of  conveyance  of  decedent's 
interest  under  contract. 

A  conveyance  of  the  decedent's  interest  in  all  the  real  prop- 
erty, held  by  him  under  a  contract  for  the  purchase  thereof, 
operates  as  an  assignment  of  the  contract  to  the  purchaser;  and 
vesta  in  him,  his  heirs  and  assigns,  all  the  right,  title  and  interest 
of  all  the  persons  entitled,  at  the  time  of  the  sale,  in  and  to  the 
decedent's  interest  in  the  real  property. 

A  conveyance  of  the  decedent's  interest  in  a  part  only  of  the 
real  property,  held  under  such  contract,  transfers  to  the  pur- 
chaser all  the  decedent's  right,  title  and  interest  in  and  to  the 
part  so  sold;  and  all  rights,  which  would  be  acquired  thereto, 

7553 


||  2716-17  SURROGATES'    COURTS.  c.  18, t.  4, a. 3 

by  the  executor  or  administrator,  or  by  any  person  entitled,  at 
the  time  of  the  sale,  to  the  interest  of  the  decedent  therein,  by 
perfecting  the  title  to  the  property  contracted  for,  pursuant  to 
the  contract.  Upon  fully  complying  with  the  contract,  the  pur- 
chaser has  the  same  right  to  enforce  performance  thereof,  with 
respect  to  the  part  conveyed  to  him;  and  the  executor  or  admin- 
istrator, or  his  assignee,  has  the  same  right  to  enforce  perform- 
ance, with  respect  to  the  residue,  as  the  decedent  would  have 
had,  if  he  were  living.  Any  title  acquired  by  the  executor  or 
administrator,  or  his  assignee,  with  respect  to  the  part  not  sold, 
must  be  held  in  trust  for  the  use  of  the  persons  entitled  to  the 
decedent's  interest;  subject  to  the  dower  of  the  widow,  if  any. 

Former  ff  2782  and  2783,  amended  and  renumbered  by  L.  1914,  ch.  443, 
In  effect  Sept.   1,   1914. 

Original  Source  of  |  2782.—  B.  S.,  pt.  2,  ch.  6,  tit.  4,  |  69.  Section  3783 
waa  derived  from  B.  S.,   pt  2,  cb.  6,  tit.  4,  ff  74,  75. 

|  2716.  [Am'd,  1914.]  Presumption  where  records  hare 
been   removed. 

Where  the  records  of  the  surrogate's  court  have  been  hereto- 
fore, or  are  hereafter  removed  from  one  place  to  another,  in 
either  the  same  or  another  county  or  the  records  of  such  proceed- 
ing nave  been  lost  or  destroyed  and  twenty-five  years  have  elapsed 
after  a  sale  or  other  disposition  of  real  property,  or  of  an  inter- 
est in  real  property,  as  prescribed  in  this  title,  the  due  appoint- 
ment of  a  guardian  for  each  infant  party  to  the  special  proceed- 
ing must  be  presumed,  and  can  be  disproved  only  by  affirmative 
record  evidence  to  the  contrary. 

Former  I  2780,  amended  and  renumbered  by  L.  1914.  ch.  443,  in  effect 
Sept.  1,   1914. 

Original  Source.— L.  1850,  ch.  82,  ||  1-8;  L.  1869,  cb.  260;  L.  1872,  cb. 
92;  U  1878,  ch.   129. 

I  2717.  [Am'd,  1904,  1005,  1914.]  Riffht  of  life  tenant 
to  be  considered  in  sale. 

Where  any  party  to  the  proceeding  has  an  existing  or  inchoate 
right  of  dower,  or  where  any  party  to  the  proceeding  has  a 
tenancy  by  curtesy,  or  an  estate  for  life  or  for  years  in  the  real 
estate  directed  to  be  sold,  the  court  must  determine  whether 
the  interests  of  all  the  parties  will  be  better  protected,  or  a 
more  advantageous  sale  can  be  made  of  such  real  estate  by 
including  the  sale  of  such  right  or  interest;  and  if  the  court  shall 
so  determine  there  may  be  included  in  the  order  a  direction  that 
such  right  or  interest  be  sold;  and  the  purchaser,  his  heirs  and 
assigns,  shall  hold  the  property  free  and  discharged  from  any 
claim  by  virtue  of  that  right.  The  regulations  and  provisions 
of  article  two,  title  one  of  chapter  fourteen  of  this  act.  prescrib- 
ing the  rules  of  practice  in  relation  to  the  right  of  dower,  curtesy 
and  estates  for  life,  or  for  years  in  actions  for  the  partition  of 
real  estate,  so  far  as  the  same  may  be  applicable,  shall  govern 
and  control  the  disposition  of  moneys  realised  on  such  sale 
which  shall  belong  to  the  owner  of  said  right  of  dower,  or 
tenant  for  life,  or  for  years. 

Former  |  2800,  aa  repealed  by  L.  1904,  ch.  750,  and  Inserted  by 
L.  1905,  ch.  430,  amended  and  renumbered  by  L.  1914.  ch.  448,  in  effect 
Sept.   1,   1914. 
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12718.  [Am'd,  1894,  1804,  1914.]  Restitution  from  Mieti 
■nbaequently  discovered. 

Where  a  decree  has  been  made  for  the  application  of  the 
proceeds  of  real  property  as  prescribed  in  this  title,  and  assets, 
which  should  have  been  applied  thereto,  are  afterward  dis- 
covered; or,  for  any  other  reason,  money  or  other  personal  prop- 
erty of  the  decedent,  which  should  have  been  applied  thereto, 
afterward  comes  to  the  hands  of  the  executor,  administrator, 
legatee  or  next  of  kin,  the  heir,  devisee,  or  other  person 
aggrieved  may  maintain  an  action  to  procure  reimbursement 
therefrom. 

Former  |  2801,   as  amended  by   L.   1894,   ch.   735,   and   L.  1004,   cb.   750, 
amended  and  renumbered  by  L.  1914,  cb.  443,  in  effect  Sept.  1,  1914. 
Original  Source,—  Mew. 
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TITLE  V. 

Accounting  and  judicial  settlement;  effect  and  contents  of 
decree  on  judicial  settlement;  costs,  their  amount,  allowance 
and  payment;  fees  of  appraisers,  referees,  jurors  and  wit- 
nesses;  commissions  and  allowances;  appeals,  how  and  to 
what  court  taken;  undertakings  and  stay  of  execution; 
probate  of  heirship;  definitions  and  application  of  otta 
sections. 

Article     I.  Accounting  by  recording  settlement  or  filing  account;  Intermediate, 
compulsory    and     voluntary    Judicial    settlement.       Decree    ft* 
payment  and  distribution  and  delivery  of  property. 
II.  Costs  In  special  proceedings,  when  and  how  payable;  security  f* 
costs.      Compensation   of   special   guardian,    fees   of   appraiser* 
referees,    Jurors    and    witness.      Commissions    and    compensitlos 
of  executors,  administrators,  guardians  and  testamentary  trus- 
tees. 
III.  Appeal,   when,   how  and   to  what  court  taken,   and  power  of  ap> 
pellate  court.     Undertaking  to  perfect  appeal  and  stay  exec* 
tion. 
IV.  Probate  of  heirship.     Definitions,   and  application  of  other  ■«■ 
tions  to  this  chapter. 


ARTICLE  FIRST. 

Accounting  by  recording  settlement  or  filing  account;  inter- 
mediate, compulsory  and  voluntary  judicial  settlement;  decree 
for  payment  and  distribution^  and  delivery  of  property. 

Sec    2719.  Recording  instruments   settling  estates   in  part  or  in  whole. 

2720.  Judicial   settlement   where    recovery    has    been    had   in   negligence 

action. 

2721.  Filing  Intermediate  account  voluntarily  or  by  order. 

2722.  Proceedings  where  account  is  filed  pursuant  to  order. 

2723.  Voluntary   intermediate  Judicial  settlement  of  the  accounts  of  as 

executor,    administrator,    guardian   or    testamentary   trustee. 

2724.  Compulsory    Intermediate    Judicial    settlement    of    the    accounts  <* 

a  guardian  or  testamentary  trustee. 

2725.  Accounting  by  executor,  et  cetera,  of  deceased  executors,  et  cetera. 

2726.  When  surrogate's  court  may  require  Judicial  settlement  of  account 

2727.  Compulsory  Judicial  settlement;    who   may   petition. 

2728.  Compulsory    Judicial    settlement;    citation;    order   to  account  aaa 

proceedings   thereon. 

2729.  Voluntary  Judicial   settlement. 

2730.  Voluntary    Judicial    settlement;    citation. 

2731.  Proceedings   on   return   of  citation. 

2732.  Affidavit   to   account. 

2733.  Accounting  for  profit  and  loss. 

2734.  Property   of  an   estate   or  trust   to  be  delivered  upon  order  of 

the   court. 

2735.  Decree  for  payment  and  distribution. 

2736.  Idem;  when  specific  property  may  be  delivered. 

2737.  Idem;  when  money  may  be  retained. 

2738.  Adjustment  of  advancements.  • 

2739.  Idem;   share  of  infant. 

2740.  Legacy,    et    cetera,    to   unknown    person    to    be    paid    into  stttt 

treasury. 

2741.  When   legacy,   et  cetera,   to  be  paid  to  county  treasurer. 

2742.  Effect  of  Judicial  settlement  of  account;   decree. 
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9  2710.    [Added,  1906,  1914].     Recording  initrnmenti  set- 
tling? account*  In  part  or  In  whole. 

There  may  be  recorded  in  the  surrogate's  office  any  instrument 
settling  an  account  in  whole  or  in  part,  executed  by  one  or  more 
executors,  administrators,  testamentary  trustees,  or  guardians, 
and  one  or  more  legatees,  dgvisees,  distributees,  creditors  or 
wards  who  have  attained  full  age.  Every  such  instrument  to 
be  recorded  shall  be  acknowledged,  or  proved,  and  duly  certified; 
and  the  record  thereof,  or  a  certified  copy  of  such  record,  shall 
be  presumptive  evidence  of  the  contents  of  such  instrument  and 
its  due  execution. 

Former  f  2502,  as  repealed  by  L.  1884,  ch.  530,  and  inserted  by  L.  1006, 
ch.  350,  amended  and  renumbered  by  L.  1914,  ch.  443,  in  effect  Sept.  1,  1914. 

S  2720.  r Added,  1914.]  Judicial  settlement  w^ere  recov- 
ery has  been  bad  In  negrliffenee  action. 

Where  limited  letters  testamentary  or  of  administration  have 
been  granted  for  the  prosecution  of  a  cause  of  action,  and  a 
judgment  or  compromise  thereof  has  been  obtained  and  the  pro- 
ceeds are  ready  to  be  paid  over;  and  where  such  recovery  is  not 
a  part  of  the  estate  of  the  deceased  but  goes  by  special  provision 
of  law  to  designated  persons  or  classes  of  persons;  such  executor 
or  administrator  may  at  any  time  file  a  petition  for  the  judicial 
settlement  of  his  account  relating  to  such  fund,  and  upon  the 
return  of  a  citation  or  upon  the  waiver  of  all  the  parties  inter- 
ested, if  of  full  age  and  competent,  the  surrogate  may  take  and 
settle  such  account,  and  direct  payment  to  the  parties  entitled 
according  to  their  respective  rights  and  interests;  and  upon  filing 
receipts  for  such  payments  the  party  paying  the  money  and  such 
executor  or  administrator  shall  be  discharged  from  all  further 
liability  as  to  such  cause  of  action  and  such  fund.  Where  such 
recovery  has  been  had  and  the  amount  thereof  paid  to  the 
executor  or  administrator,  he  may  in  like  manner  have  a  judicial 
settlement  of  his  account  relating  to  such  fund,  at  any  time, 
and  a  decree  made  discharging  him  from  further  liability  con- 
cerning the  same. 

Added  by  L.  1914,  cb.  448,  in  effect  Sept  1,  1914. 

ft  2721.  [Added,  1914.]  Filing-  intermediate  account 
voluntarily  or  by  order. 

An  executor,  administrator,  guardian  or  testamentary  trustee 
may  at  any  time  voluntarily  file  in  the  surrogate's  office  an  inter- 
mediate account,  and  the  vouchers  in  support  of  the  same.  He 
may  be  required  to  file  such  account  at  any  time,  in  the  discre- 
tion of  the  surrogate,  by  an  order  made  upon  the  petition  of  any 
person  interested,  or  by  direction  of  the  surrogate.  He  may  be 
required  to  attend  and  be  examined  under  oath  touching  his 
receipts  and  disbursements  or  touching  any  other  matter  relating 
to  his  administration  of  the  estate,  or  fund,  and  in  the  case,  of 
an  executor  or  administrator  as  to  any  act  done  by  him  under 
color  of  his  letters,  or  after  decedent's  death  and  before  letters 
were  issued,  or  touching  any  personal  property  owned  or  held 
by  decedent  at  the  time  of  his  death. 

Added  by  I*.  1914,  ch.  443,  In  effect  Sept.  1,  1914.     See  former  |  2725. 
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9  2732.  [Added,  1014.]  Proceeding*  Trhere  aceonnt  Is 
filed  pnriaant  to  order. 

On  the  return  of  the  order*  where  one  is  made  as  prescribed 
in  the  foregoing  section  of  this  article,  if  the  respondent  fails 
either  to  file  his  account,  appear,  or  to  show  good  cause  to  the 
contrary,  or  to  present  in  a  proper  case,  a  petition  as  prescribed 
in  section  2729,  an  order  must  be  made,  directing  him  to  account 
within  such  a  time,  un.l  in  such  a  manner  as  the  surrogate  pre- 
scribes, and  to  attend,  from  time  to  time,  before  the  surrogate, 
for  that  purpose.  If  it  appears  that  the  account  can  be  then 
judicially  settled  a  Supplemental  citation  may  be  issued  directed 
to  the  persons  who  must  be  cited  on  a  petition  for  a  judicial 
settlement  of  his  account.  The  pendency  of  a  proceeding  against 
the  respondent  to  compel  him  to  account  does  not  preclude  him 
from  presenting  a  petition  as  prescribed  in  section  2720.  If  such 
petition  is  presented  at  or  before  the  return  day  of  the  order, 
the  citation  issued  thereon  need  not  be  directed  to  petitioner  in 
the  special  proceeding  pending  against  him  and  the  two  pro- 
ceedings must  be  consolidated.  When  such  account  is  filed  in 
connection  with  a  proceeding  then  pending  any  party  may  con- 
test the  account  as  to  any  matter  affecting  his  interest,  and 
the  decree  or  other  determination  made  shall  go  to  the  extent 
only  of  determining  the  question  or  questions  necessary  to  be 
decided  in  order  to  grant  or  deny  the  relief  asked  for  in  the 
special  proceeding  in  which  the  account  was  ordered  to  be  filed. 
Where  the  accounting  is  made  a  judicial  settlement  by  the  issu- 
ing of  a  supplemental  citation  or  the  filing  of  a  petition  as  above 
provided,  the  same  proceeding  shall  be  had  as  on  a  judicial 
settlement. 

Added  by  L.  1014,  ch.  443,  In  effect  Sept.  1,  1914. 

ft  2728.  [Added,  1»14.]  Voluntary  Intermediate  judletal 
settlement  of  the  account  of  an  ex*emtor9  administrator, 
siuardian  or  testamentary  trustee. 

An  executor,  administrator,  guardian  or  testamentary  trustee 
may,  at  any.  time  after  one  year  has  expired  since  letters  were 
issued  to  him,  or  he  was  appointed  and  qualified,  and  not  oftener 
than  annually  thereafter,  file  in  the  surrogate's  court  having 
jurisdiction  an  intermediate  account  and  a  petition  for  its  judi- 
cial settlement 

If  the  surrogate  entertain  such  application,  a  citation  shall 
issue  to  all  persons  who  would  be  required  to  be  cited  upon  a 
voluntary  final  judicial  settlement  of  such  account,  and  the  same 
proceeding  shall  be  had  and  with  like  effect,  so  far  as  the  settle- 
ment of  such  account  is  concerned,  as  though  such  proceeding 
were  a  final  judicial  settlement.    * 

Added  by  L.   1014,   ch.  443,  in  effect  Sept  1,  1914.     See  former  I  2802. 

1  2724.  [Added,  1914.]  Compulsory  Intermediate  Judicial 
settlement  of  the  account  of  a  mi  a  rd  Ian  or  testamentary 
trustee. 

The  surrogate  of  his  own  motion,  or  upon  the  petition  of  any 
person  interested  in  the  fund  held  by  a  guardian  or  testamentary 
truRtee.  may  by  order  direct  such  guardian  or  testamentary 
trustee  to  make  and  settle  an  intermediate  account  of  his  pro- 
ceedings.    The  proceedings  upon  the  return   of  the  order  shall 
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be  the  same  as  though  the  respondent  had  filed  his  petition. for 
a  voluntary  intermediate  judicial  settlement  as  provided  in  section 
2723  of  this  title,  and  the  decree  entered  shall  have  the  same 
force  and  effect  as  if  made  in  such  proceeding. 

Added  by  L.  1914,  ch.  448,  in  effect  Sept  1,  1914. 

%  2725.  [Am'd,  1901,  1914.]  Accounting  by  executor,  et 
cetera,  of  deceased  exec  a  tors,  et  cetera. 

Where  an  executor,  administrator,  guardian  or  testamentary 
trustee  dies,  the  surrogate's  court  has  the  same  jurisdiction,  upon 
the  petition  of  any  person  who  would  be  required  to  be  cited 
upon  a  voluntary  judicial  settlement  of  his  account  to  compel  the 
executor  or  administrator  of  the  decedent  to  account,  which  it 
would  have  against  the  decedent  if  his  letters  had  been  revoked, 
or  he  had  been  removed,  by  a  surrogate's  decree.  An  executor 
or  administrator  of  a  deceased  executor,  administrator,  guardian, 
or  testamentary  trustee  may  voluntarily  account  for  the  acts  and 
doings  of  the  decedent,  and  for  the  trust  property  which  had 
come  into  his  possession  or  into  the  possession  of  the  decedent. 
On  the  death  of  any  executor,  administrator,  guardian  or  testa- 
mentary trustee  while  an  accounting  by  or  against  him,  as  such, 
is  pending  before  a  surrogate's  court,  such  court  may  continue 
said  proceeding  where  his  executor,  administrator  or  successor 
has  voluntarily  made  himself  a  party  thereto  or  has  been  brought 
in  by  a  citation  to  show  cause  why  he  should  not  be  made  a 
party,  and  proceed  with  such  accounting  and  determine  all  ques- 
tions and  grant  any  relief  that  the  surrogate  would  have  power 
to  determine  or  grant  in  case  such  decedent  had  not  died  or  in 
a  case  where  the  executor  or  administrator  of  said  last  men- 
tioned decedent  had  voluntarily  petitioned  for  an  accounting  as 
provided  for  in  this  section.  On  a  petition  filed  either  by  or 
against  an  executor  or  administrator  of  a  deceased  executor, 
administrator,  guardian  or  testamentary  trustee,  the  successor 
of  such  decedent,  his  executor  or  administrator,  and  all  persons 
who  would  be  necessary  parties  to  a  proceeding  commenced  by 
such  decedent  for  a  judicial  settlement  of  his  accounts  shall  be 
brought  in.  If  upon  such  accounting,  the  surrogate  finds  that 
there  can  be  a  distribution,  in  whole  or  in  part,  to  the  parties 
entitled  thereto,  he  may  make  a  decree  accordingly,  and  he  may 
also  therein  direct  payment  and  delivery,  by  the  accounting 
party,  upon  such  terms  and  security  as  may  be  proper,  of  the 
balance,  if  any,  of  said  estate  or  fund.  For  the  purpose  of 
such  payment  and  distribution  the  accounting  party  shall  have 
all  the  powers  and  duties  of  the  deceased  representative,  trustee 
or  guardian. 

Former  f  2606,  as  amended  by  L.  1901,  ch.  S24,  amended  and  renumbered 
by  L.   1914.  ch.  443,  in  effect  Sept.   1,  1914. 
Original  Source. —  New. 

§  2726.  f  Am*d,  1808,  1914.]  When  surrogate's  court  may 
rental  re  Judicial  settlement  of  account. 

In  either  of  the  following  cases,  the  surrogate's  court  may, 
from  time  to  time,  compel  a  judicial  settlement  of  the  account 
of  an  executor,  administrator,  guardian  or  trustee: 

1.   In  the  case  of  an  executor  or  administrator, 
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a.  Where  fifteen  days  have  elapsed  after  the  time  in  which 
to  present  claims  has  expired,  or  one  year  has  expired  since 
letters  were  issued  to  him. 

b.  Where  letters  issued  to  him  have  been  revoked,  or,  for  any 
other  reason,  his  powers  have  ceased. 

c.  Where  the  administrator  is  a  temporary  administrator. 

d.  Where  he  has  sold,  or  otherwise  disposed  of,  any  of  the 
decedent's  real  property,  or  the  rents,  profits  or  proceeds  thereof, 
pursuant  to  a  power  contained  in  the  decedent's  will,  or  an  order 
of  the  surrogate's  court,  and  fifteen  days  have  elapsed  after  the 
time  in  which  to  present  claims  has  expired,  or  one  year  has 
elapsed  since  letters  were  issued  to  him. 

2    In  the  case  of  a  guardian, 

a.  Where  the  ward  nas  attained  the  age  of  twenty-one  years, 
or  has  died. 

b.  Where  the  guardian  is  a  guardian  in  socage,  or  the  guaidian 
of  the  infant's  person  only. 

c.  Where  letters  issued  to  him  have  been  revoked,  or  his  powers 
have  ceased. 

3.  In  the  case  of  a  trustee, 

a.  Where  the  trustee  has  been  removed,  or  for  any  other  reason 
his  powers  have  ceased. 

b.  Where  the  trusts,  or  one  or  more  distinct  and  separate 
trusts,  created  by  the  terms  of  the  will,  have  been  executed,  or 
are  ready  to  be  executed;  so  that  the  persons  beneficially  inter- 
ested are,  by  the  terms  of  the  will,  or  by  operation  of  law, 
entitled  to  receive  any  money  or  other  personal  property  from 
the  trustee. 

Amended  by  L.  1893,  ch.  686,  and  L.  1914,  ch.  443,  In  effect  Sept.  1.  1914. 
Original    Source. —  Former    SI    2724    and   2725    consolidated    by    the   amend- 
ment of  1893.      Section   2724  was  derived  from   R.    S.,   pt.   2,    ch.   6,   tit.  3. 
II   52,    68;   and    tit.    4,    ||   35  and   57;    L.    1837,   ch.   460,    |  36,   first  clause: 
r.    1865.    ch.   733,    |    1.      Section  2725  was  taken  from   B.   S..   pt.   2,   ch.  6, 
tit.   4,   |  24,  last  clause. 


|  2727.    [Added,   1014.]      Compulsory   Judicial  settlement i 
who  niay  petition. 

A  petition  praying  for  the  judicial  settlement  of  the  accounts 
of  a  person  described  in  the  last  section,  and  that  such  person 
may  be  cited  to  show  cause  why  he  should  not  render  and 
settle  such  account  may  be  presented  in  a  case  prescribed  in  the 
last  section  as  follows: 

1.  Against  an  executor  or  administrator, 

a.  By  a  creditor  or  a  person  interested  in  the  estate  or  fund, 

b.  By  or  on  behalf  of  a  child  born  after  the  making  of  the 
will,  when  interested  in  the  estate. 

2-  Against  a  guardian, 

a.  By  the  ward  after  he  has  become  twenty-one  years  of  age, 

b.  By  the  executor  or  administrator  of  a  ward  who  has  died, 

c.  By  the  ward  or  a  duly  appointed  guardian  where  a  person 
has  been  acting  as  a  guardian  in  socage. 

3.  Against  a  testamentary  trustee. 

a.  By  any  person  beneficially  interested  in  the   execution  of 

any  of  the  trusts,  or  by  any  person  on  behalf  of  an  infant  -so 

interested,  unless  his  account  has  been  judicially  settled  within 

one  year  preceding  the  application. 

In  any  case, 
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a.  By  a  surety  on  the  official  bbhd  Of  the  person  required  ttt 
account,  or  the  legal  representative  of  such  a  Surety. 

b.  By  the  successor,  or  by  the  remaining  executor,  adminis- 
trator, guardian  or  trustee*  Where  a  representative*  guardian  otf 
testamentary  trustee  has  been  removed  or  his  letters  revoked. 

e.  By  the  attorney-general  of  the  state  where  ally  of  the  prop- 
erty or  fond  may  belong  to  the  statfe  Of  New  Yofk,  by  reason  of 
the  death  of  any  testator,  intestate,  or  person  interested  Without 
leaving  known  heirs-at-law  or  next  of  kin,  as  the  ease  may  be, 
or  such  heirs-at-law  or  next  of  kin  are  unknown. 

Added  by  L.  1014,  ch.  448\  in  tettect  Sept.  1,  1014.     See  fortbef  |  fcstt*. 

ft  2728.  [Am'd,  1898,  1901,  19*1*  1914.}  «0»Mls«lr7  JaQietal 
settlement*  citation  %  «rde*  to  steeoant  and  pr«e*edinffa 
thereon. 

On  the  presentation  of  a  petition,  as  prescribed  in  the  last 
section,  a  citation  must  be  issued  accordingly,  and  on  tile  return 

St  the  citation  if  the  person  cited  fails  either  to  appear,  or  to  file 
is  account,  or  to  show  good  cause  to  the  cOntr'afy,  or  to  for&eht 
in  a  proper  case,  a  petition  as  prescribed  in  the  next  section,  ati 
order  must  be  made,  directing  biiti  to  aceoiiht  within  such  a 
time,  and  In  such  a  manner  as  the  surrogate'  prescribes*  and  td 
attend,  from  time  to  time,  before  the  surrogate,  for. that  purpose; 
He  is  botitid  by  such  an  order;  withotit  service  thereof.  If  it 
appears  that  there  is  a  surplus*  distributable  to  creditors  Or  per- 
sons interested,  the  surrogate  may,  at  any  time,  issue  a  sub^le^ 
mental  citation,  directed  to  the  persons  Who  must  be  cited:,  on 
the  petition  for  a  judicial  settlement  of  his  account.  The  pend- 
ency of  a  proceeding  against  an  executor,  administrator*  guard- 
ian or  trustee  to  compel  him  to  account  docs  not  nr^chide  him 
from  presenting  a  petition  As  prescribed  in  the  next  section:  If 
such  petition  be  presented  at  of  before  the  return  Of  a  citation 
in  and  as  prescribed  in  either  of  the  for'egding  sections  of  thiti 
title,  the  citation  issued  thereon  need  not  be  directed  to  petitioner 
in  the  special  proceeding  pending,  and  the  two  proceedings  must 
be  consolidated. 

Former  f  2727,  arf  amended  bf  I*  1883,  ott.  tiS6,  L.  i90i,  cb.  408,  and 
L.  1911.  ch.  432,  amerided  afad  fentimbered  by  L.  1914<  eh.  448;  id  elf  eel 
Sept.   1,   1914,  .  • 

Original  Source.— Former  U  2726,  2727}  and  ,  B728  consolidated  by  the 
amendment  of  1898.  Section  2728  was  taken  from  tjie  same  sources  as 
former  f  2724.  (See  note  td  sectlbn  2G71J  Sectrtdn  2727  was  taken  from 
a.  8.,  pt.  2,   eb.  6,   tit.  8,   I  (J3,   dbd  I  2T2S  from   f  60  of  the  sam4  title. 

i  272f».  [Added,  1914,  am'd,  1017.]  Voluntary  judicial 
settlement. 

In  either  of  the  following  cases  an  administrator,  executor, 
guardian  or  testamentary  trustee  may  present  to  tne  surrogate's 
court  his  account  and  a  petition  praying  that  his  aeeount  may  be 
judicially  settled  and  that  all  necessary  and  proper  parties  may 
be  cited  to  show  cause  why  such  settlement  should  not  be  had: 

1.  By  an  executor  or  administrator. 

a.  Where  the  time  for  presentation  of  claims  as  fixed  by  a 
notice  duly  published  has  expired;  or  one  year  has  .expired  since 
letters  were  issued  to  him  or  his  predecessor  in  office. 

b.  Where  letters  issued'  to  the  petitioner  have  been  revoked. 
m  c.  The  surrogate  may,   in  his  discretion,   at  any   time   within 

six  months  after  letters  were  first  issued  upon  an  estate,  onter- 

N  tain  an  application  by  an  executor  or  administrator  for  the  Judicial 

settlement  erf  his  account,  where  it  appears  from  the  petition  or 
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account  that  a  mortgage,  lease  or  gale  of  the  decedent's  real 
property  will  be  necessary  for  any  of  the  purposes  specified  in 
section  twenty-seven  hundred  and  three  of  this  act,  and  in  a  pro- 
ceeding so  commenced  the  citation  must  be  directed  generally  to 
all  unknown  creditors  of  the  deceased  as  well  as  to  those  known. 

2.  By  a  guardian. 

a.  Where  a  petition  for  a  compulsory  judicial  settlement  of 
his  accounts  may  be  presented  bv  any  other  person. 

b.  Where  he  has  properly  used  and  expended  all  of  the  estate 
ot  the  infant,  and  the  circumstances  are  such  that,  in  the  dis- 
cretion of  the  surrogate,  it  is  proper  that  such  guardian  should 
be  discharged. 

3.  By  a  testamentary  trustee. 

a.  Where  one  or  more  distinct  and  separate  trusts  created  by 
the  will,  have  been,  or  are  ready  to  be,  fully  executed. 

Added  by  L.  1914,  ch.  443.  in  effect  Sept.  1,  1014.  Ani'd  by  Lu  1017.  ch. 
684,    in    effect   Sept.  1,    1917. 

I  2730.  [Added,  1014.]  Voluntary  judicial  settlement) 
citation. 

Upon  a  voluntary  judicial  settlement  of  the  account  of  an 
executor,  administrator,  guardian  or  testamentary  trustee  there 
must  be  cited: 

1.  All  creditors  or  persons  claiming  to  be  creditors  of  the  dece- 
dent, except  such  as  by  vouchers  filed  with  the  account  appear  to 
have  been  paid. 

2.  The  sureties  on  his  official  bond,  if  any. 

3.  All  co-executors,  administrators,  guardians  or  trustees  who 
do  not  join  in  the  petition. 

4.  The  successor,  if  a  successor  has  been  appointed,  in  a  case 
where  the  petitioner's  letters  have  been  revoked,  or  he  has  been 
removed,  and  if  no  successor  has  been  appointed,  all  the  persons 
interested  who  are  required  to  be  cited  by  this  section. 

5.  The  attorney-general  in  all  cases  where  the  decedent,  ward 
or  beneficiary  died  intestate  as  to  any  part  of  the  estate  or  fund 
leaving  no  known   heir-at-law  or  next  of  kin. 

(5.  The  widow  or  husband,  if  any,  and  all  the  heirs-at-law 
where  the  decedent,  ward  or  beneficiary  died  intestate  as  to  any 
real  property,  and  all  his  next  of  kin  where  he  died  intestate 
as  to  any  personal  property. 

7.  All  devisees,  all  trustees  of  any  trust  created  by  the  will, 
and  all  legatees,  except  such  as  by  voucher  and  release  acknowl- 
edged, or  proved,  and  duly  certified  and  filed,  appear  to  have 
been  fully  paid. 

8.  in  the  case  of  a  guardian,  there  shall  also  be  cited  all  per- 
sons who  might  have  presented  a  petition  for  a  compulsor? 
settlement. 

9.  'In  the  case  of  a  trustee  there  shall  also  be  cited  all  persons 
who  are  entitled,  absolutely  or  contingently,  by  the  terms  of  the 
will  or  by  operation  of  law,  to  share  in  the  fund,  or  in  the  pro- 
ceeds of  property  held  by  the  petitioner  as  a  part  of  his  trust. 

Where  any  person  required  to  be  cited  has  died,  his  executor 

or  administrator  shall  be  cited,  and  if  no  legal  representative  has 

been  appointed,  the  husband  or  widow  and  all  the  heirs-at-law  or 

next  of  kin,  or  both,  of  such  deceased  person,  whp  are  interested. 

Added  by  L.  1914,  ch.  443,  In  effect  8ept.  1,  1914. 

ft  2731.    [Added,  1914.]     Proceeding*  on  return  of  citation. 

On  the  return  of  a  citation  issued  as  prescribed  in  the  last 

section,   the  surrogate  must   make  the   account,   and  hear  the 
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allegations  and  proofs  of  the  parties,  respecting  the  same  and 
make  such  order  or  decree  as  justice  requires.  The  executor, 
administrator,  guardian  or  trustee  may  be  exaiuineu  under  oatn 
ly  any  party  to  the  proceeding  as  to  any  matter  relating  to  his 
administration  of  the  estate  or  fund.  If  any  party  interested 
shall  demand  in  writing  that  a  voucher  be  produced  and  tiled 
tor  any  payment  alleged  by  the  account  to  have  been  made,  the 
accounting  party  shall  produce  and  file  such  voucher  or  make 
satisfactory  proof  of  such  payment. 

Added  by  L.   1914,  cb.  443.   lu  effect  Sept.  1,  1914. 

S  2732.    [Added,  1014.]      Affidavit   to  account. 

To  each  account  tiled  in  the  surrogate's  court,  as  prescribed 
in  this  article,  must  be  appended  the  affidavit  of  the  accounting 
party,  to  the  effect  that  the  account  contains,  according  to  the 
best  of  his  knowledge  and  belief,  a  full  and  true  statement  of  all 
his  receipts  and  disbursements  on  account  of  the  estate  or  fund, 
aim  of  all  money  aud  other  property  belonging  to  the  estate  or 
fund,  which  have  come  to  his  hands,  or  been  received  by  any 
other  person,  by  his  order  or  authority,  for  his  use,  auu  that  he 
does  not  know  of  any  error  or  omission  in  the  account,  to  the 
piejudice  of  any  creditor  of,  or  person  interested  in,  the  estate 
ur  fund.  j 

Added  by  L.  1914,  ch.  443,  In  effect  Sept.  1,  1914. 

§  2733.   [Added,  1014.]    Accounting  for  profit  and  lo»». 

No  profit  shall  be  made  by  an  executor,  administrator,  guardian 
or  testamentary  trustee  by  the  increase,  nor  shall  he  sustain  any 
loss  by  the  decrease  or  loss,  without  his  fault,  of  any  part  of  the 
<  state  or  fund;  but  he  shall  account  for  such  increase  and  be 
allowed  for  such  decrease  or  loss  on  the  settlement  of  his 
accounts. 

Added  by  L.   1914,  cb.  443.  In  effect  Sept.  1,  1914. 

f  2734.  [Added,  1014.]  Property  of  an  estate  or  trnat  to 
be    delivered    upon    order    of   the    conrt. 

The  surrogate's  court  has  jurisdiction  to  compel  the  executor, 
administrator,  guardian  or  trustee,  or  successor  of  any  deceased 
•  xecutor,  administrator,  trustee  or  guardian  at  any  time  to 
deliver  over  any  property  of  the  estate  or  trust  which  has  come 
to  his  possession  or  is  under  his  control,  and  if  the  same  is  de- 
livered over  after  a  decree,  the  court  must  allow  such  credit 
upon  tlie  decree  as  justice  requires. 

The  said  court  has  also  jurisdiction  when  an  executor,  ad- 
ministrator, trustee  or  guardian  has  died,  absconded,  been  re- 
moved, or  become  insane  to  direct  the  person  so  removed,  or 
any  person  or  corporation  having  possession  or  control  of  any 
property  belonging  to  such  estate  or  fund,  to  deliver  the  same 
'  »  the  court  or  to  a  successor  d\ily  appointed:  or  as  directed  by 
a  decree  made  pursuant  to  section  272C»  of  this  chapter. 

Added  by  L.  1914,  cb.  443.   In  effect  Sept.  1.   1914. 

f  2735.  fAm'd,  1895,  1H»8.  104HI,  11)14.1  Decree  for  payment 
and  distribution. 

Where  an  account  is  judicially  settled,  as  prescribed  in  this 
article,  and  any  part  of  the  estate  or  fund  remains  and  is  ready 
to  be  distributed,  the  decree  must  direct  the  payment  and  dis- 
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triltutiou  thereof  to  the  persons  so  entitled,  according  to  their 
respective  rights.  It  may  also  award  to  a  surviving  husband, 
wife,  or  child,  the  same  relief  as  to  set  off  of  exempt  property 
which  may  be  awarded  in  his  or  her  favor,  on  a  petition  pre- 
sented as  prescribed  in  section  2G71  of  this  chapter. 

Former  |  2743,  as  amended  by  L.  1S95,  oh.  595;  L.  1898,  ch.  565,  tod 
L.  1900.  oh.  515;  amended  and  renumbered  by  L.  1914,  ch.  443,  in  effect 
Sept.    1,    1914. 

Original  Source.—  It.   S.,   pt.  2,   ch.   6,    tit.  3,   %  71. 

§  2730.  [Am'd,  1014.]  Id.;  when  upeelflc  property  mar 
be    delivered. 

In  either  of  the  following  cases,  the  decree  may  direct  the 
delivery  of  an  unsold  chattel,  or  the  assignment  of  an  uncollected 
demand,  or  any  other  personal  property,  to  a  party  or  parties 
entitled  to  payment  or  distribution,  in  lieu  of  the  money  value 
of  the  property: 

1.  Where  all  the  parties  interested  manifest  their  consent 
thereto  by  a  writing  filed  in  the  surrogate's  office. 

2.  Where  any  legatee  or  distributee  files  a  consent  to  accept 
as  payment  in  whole  or  In  part  any  specified  personal  property 
at  a  value  to  be  ascertained  by  appraisement. 

ti.  Where  it  appears  that  a  sale  thereof,  for  the  purpose  of 
payment  or  distribution,  would  cause  a  loss  to  any  infant  or 
incompetent  legatee  or  distributee,  and  the  value  thereof  has 
been  fixed  by  appraisement. 

The  value  must  be  ascertained,  if  the  consent  does  not  fix  it 
by  an  appraisement  under  oath,  made  by  one  or  more  persons 
appointed  by  the  surrogate  for  the  purpose. 

Former    X    2744,    amended   and    renumbered   by   L.    1914,   cb.   443,   in  effect 
Sept.   1,    1914. 
Original  Source.—  R.  S.,  pt.  2,  ch.  6,  tit.  3,  f  72,  as  amended  by  L.  1ST3, 

ch.   30. 

* 

§  2737.    [Am'd,  1014.]     Id.j  when  money  or  property  may 
be  retained. 

Where  an  admitted  debt  of  the  decedent  is  not  yet  due,  and 
the  creditor  will  not  accept  present  payment,  with  a  rebate  of 
interest;  or  when  a  debt  not  yet  due  has  been  disputed  or  re- 
jected; or  where  an  action  is  pending  between  the  executor  or 
administrator,   and   a    person   claiming   to   be    a   creditor  of  the 
decedent;  or  where  on  the  judicial  settlement  of  the  account  of 
a  testamentary  trustee  a  controversy  respecting  the  right  of  a 
party  to  share  in  the  fund,  or  other  personal  property  held  by 
the   trustee,    has   not   been   determined;    the   decree   must   direct 
that  a  sum  sufficient  to  satisfy   the  claim,  or  the  proportion  to 
which   it  is  entitled,  together  with  the   probable  amount  of  the 
interest   and   costs,   or   that  any   personal   property   the  right  to 
which  is  in  controversy,  be  retained  in  the  hands  of  the  account- 
ing  party;   or  be  deposited   in  a  safe  bank,   or  trust  company. 
subject   to   the  order  of  the   surrogate's   court;  or  be  paid   into 
the  surrogate's  court,   for  the  purpose  of  being  applied   to  the 
payment  of  the  claim,  or  the  satisfaction  of  any  judgment  when 
it  is  due.  recovered,  or  settled:  and  that  so  much  thereof,  as  is 
not  needed  for  that   purpose,  be  afterwards  distributed   accord- 
ing to  law. 

Former    I   2745.    amended   and   renumbered   by   L.    1914.   ch.   443,    in   effect 
8«-p1.    1.    1914. 

Original  Source.— R.  S.,  pt.  2,  eh.  6.  tit.  3,  |  74. 
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f  273**.    [Aiq'd,  1893,  1909,  1914.]     Adjustment  of  advance- 


Where  there  is  a  surplus  of  personal  property  to  be  dis- 
tributed, and  the  advancement  as  provided  In  section  99  of  the 
Decedent  Estate  Law,  consisted  of  personal  property,  or  where 
a  deficiency  in  the  adjustment  of  an  advancement  of  real  prop- 
erty is  chargeable  on  personal  property,  the  decree  for  distribu- 
tion, in  the  surrogate's  court,  must  adjust  all  the  advancements 
which  have  not  been  previously  adjusted  by  the  judgment  of  a 
court  of  competent  jurisdiction.  For  that  purpose,  if  any  person 
to  be  affected  by  the  decree,  is  not  a  party  to  the  proceeding, 
the  surrogate  must  cause  hirn  to  be  brought  in  by  a  supplemental 
citation. 

Forn^r  |  E783,  as  amended  by  L.  1803,  ch.  6RG,  ami  L.  1009,  ch.  65, 
amended  and  remynbervd  by  L.   1914,  ch.  443,  In  effect  Sept.   1,  1014. 

197.19.  [Aiu'd,  1H8<I,  19O0,  1999,  1911,  1913,  1914.]  Pay- 
ment of  snare  of  Infant. 

When  a-  legacy  or  distributive  share  is  payable  to  an  infant, 
thp  decree  shall  direct  that  it  be  paid  to  his  guardian,  upon 
his  filing  sufficient  security,  unless  the  legacy  does  not  exceed 
fifty  dollars,  or  a  distributive  share  does  not  exceed  one  hundred 
and  fifty  dollars,  in  which  cases  the  decree  may  order  it  to  be 
paid  to  his  father,  or  to  his  mother,  or  to  some  competent 
person  with  whom  the  infant  resides,  or  who  has  some  interest 
in  his  welfare,  for  the  use  and  benefit  of  such  infant.  If  there 
be  no  guurdian,  the  decree  shall  provide  that  the  legacy  or 
distributive  share  not  disposed  of  in  the  manner  aforesaid,  shall 
be  paid  into  or  deposited  with  the  surrogate's  court. 

Former  I  2746,  as  amended  by  L.  1880,  ch.  358;  L.  1000,  ch.  554; 
L.  1909,  ch.  65:  L.  1911,  ch.  328,  and  L.  1013.  ch.  10,  amended  and 
renumbered  by  L.   1014,  eh.  443,  In  effect  Sept.  1,   1914. 

Orlfflnal  Sourer.—  It.  S.,  pt.  2,  ch,  6,  tit.  3,  f  80.  The  amendment  of 
1S88  entirely   superseded   the  original  section. 

S  2740.  f  Am'd,  1914.]  Legacy,  etc.,  to  unknown  person 
to  be  paid  Into  state  treamry. 

Where  the  person  entitled  to  a  legacy  or  distributive  share  is 
unknown,  the  decree  must  direct  the  executor,  administrator, 
guardian  or  testamentary  trustee  to  pay  the  amount  thereof  into 
the  treasury  of  the  State,  for  the  benefit  of  the  person  or  persons 
who  may  thereafter  appear  to  be  entitled  thereto.  The  surro- 
gate's court,  or  the  supreme  court,  upon  the  petition  of  a  person 
claiming  to  be  so  entitled,  and  upon  at  least  fourteen  days'  no- 
tice to  the  attorney-general,  accompanied  with  a  copy  of  the 
petition,  may  by  a  reference,  or  by  directing  the  trial  of  an 
issue  by  a  jury,  or  otherwise,  ascertain  the  rights  of  the  persons 
interested,  and  grant  an  order  directing  the  payment  of  any 
monev,  which  appears  to  be  due  to  the  claimant,  but  without 
interest,  and  deducting  all  expenses  incurred  by  the  State  with 
respect  thereto.  The  comptroller,  upon  the  production  of  a  cer- 
tified copy  of  the  order,  must  draw  his  warrant  upon  the  treas- 
ury, for  the  amount  therein  directed  to  be  paid:  which  must 
•  be  paid  by  the  State  treasurer,  to  the  person  entitled  thereto. 

Former  I  2747,  amended  and  renumbered  l>y  L.  1911,  ch.  -113,  In  effect 
fc'Pt.   1,    1014. 

Original  Source. —  K.  S.,  pt.  2,  ch.  0.  tit.  3,  |  SI,  in  part,  un  amended 
by  L.  1877,   ch.  406. 
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|  2741  [Am'd,  1914.]  'When  legacy,  etc.,  to  be  paid  late 
court. 

Where  it  appears  that  the  whereabouts  of  any  legatee  or  dis- 
tributee is  unknown,  the  decree  must  direct  the  executor,  ad- 
ministrator or  testamentary  trustee  to  pay  into  surrogate's  court 
a  legacy  or  distributive  share,  which  is  not  paid  to  the  person 
entitled  thereto,  at  the  expiration  of  six  months  from  the  time 
when  the  decree  is  made,  or  when  the  legacy  or  distributive 
share  is  payable  by  the  terms  of  the  decree;  or  where,  at  the 
expiration  of  six  months  after  the  making  of  the  decree,  it  is 
shown  to  the  court  that  payment  of  a  legacy  or  distributive  share 
can  not  be  made  to  the  person  entitled  thereto,  an  order  may  be 
made  directing  the  payment  of  the  same  into  court.  The  money, 
so  paid  into  court  can  be  paid  out  only  by  the  special  direction 
of  the  surrogate;  or  pursuant  to  the  judgment  of  a  court  of 
competent  jurisdiction.  The  state  comptroller  may  institute  any 
necessary  proceeding  before  the  surrogate's  court  to  compel  the 
deposit  of  such  moneys  in  court,  which  have  not  been  paid  over 
or  deposited  after  the  expiration  of  six  months. 

Former  ft  2748,  amended  and  renumbered  by  L.  1014,  ch.  443,  in  effect 
Sept.    1,    1014. 

Original  Source. —  R.  S.,  pL  2,  ch.  6,  tit.  3,  |  81,  In  part,  as  amended 
by  L.    1877,  ch.  456. 

|  2742.  [Am'd,  1014.]  Effect  of  Judicial  settlement  of 
account |   summary   statement. 

A  judicial  settlement  of  the  account  of  an  executor,  admin- 
istrator, guardian  or  testamentary  trustee,  either  by  the  decree 
of  the  surrogate's  court,  or  upon  nu  appeal  therefrom,  is  con- 
clusive evidence  against  all  the  parties  of  whom  jurisdiction  was 
obtained  and  all  persons  deriving  title  from  any  of  them  at  any 
time,    as   to   all   matters   embraced   in   the   account    and   decree. 

Each  decree,  whereby  an  account  is  judicially  settled,  must 
contain,  in  the  body  thereof,  a  summary  of  the  account  as 
settled;  or  must  refer  to  such  a  summary,  which  must  be  re- 
corded in  the  same  book,  and  is  deemed  a  part  of  the  decree. 

Former  61  2531  and  2742,  amended  and  renumbered  by  L.  1014,  ch.  443, 
In  effect    Sept.    1,    1914. 

Original  Source  of  §  2551.—  L.  1837,  ch.  460,  |  2,  In  part.  Section  274. 
was   derived  from  R.  S.,  pt.   2,    ch.    6,    tit.   3,    |   65. 
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ARTICLE  SECOND. 

Costs  in  special  proceedings,  when  and  how  payable;  security 
for  costs;  compensation  of  special  guardian,  fees  of  appraisers, 
jurors,  referees  and  witnesses,  commissions  and  compensation 
of  executors,  administrators,  guardians  and  trustees. 

Sec.    2743.  Costs   in   special   proceedings.  ,    • 

2744.  Coats;   how  made  payable. 

2745.  Costs   on   order. 

L 746.,  When    surrogate    to    fix    amount    of   costB.  ■ 

2 1 47.  Additional   allowance    in    settling    accounts. 

2748.  Compensation   of   special   guardian. 

2740.  Allowance   upon   sale   of   real  property. 

2750.  Security  for  costs. 

2751.  Costs  of  appeal. 

2752.  Fees  of  appraiser,  referee,  juror  and  witness. 

2753.  Commissions  of  executor,  administrator,  guardian  or  testamentary 

trust**. 

$  2743.    [Am'd,  1014.]      Conta   In  special  proceeding*. 

Costs  shall  be  awarded  in  special  proceedings  in  surrogate's 
court  solely  in  accordance  with  the  following  sections,  and  shall 
include  all  disbursements  of  the  party  to  whom  they  are  awarded, 
which  might  be  taxed  in  the  supreme  court.  The  sum  allowed 
for  costs  must  be  fixed  by  the  surrogate,  and  inserted  in  the 
decree  or  order,  and  must  be  awarded  to  the  party. 

Former  I  2550,  amended  and  renumbered  by  L.  1914,  cb.  443,  In  effect 
Sept.   1,   1914. 

Original  Source. —  New.  But  see  R.  8.,  pt.  3.  ch.  10,  tit.  3,  §  27;  Code 
of  I'roc.,  |  307;  L.   1837,  cb.  460,   ft  70;  L.  1870,  ch.  339,   |  0. 

8  2744.    [Am'd,,  1014.]      Conta*  how   made  payable. 

Except  where  special  provision  is  otherwise  made  by  law, 
costs,  awarded  by  a  decree  or  order  may  be  made  payable  by  the 
party  personally,  or  out  of  the  estate,  or  fund,  or  out,  of  the  share 
or  interest  therein  of  any  person,  or  from  both,  in  such  propor- 
tion as  the  surrogate  may  direct,  and  justice  requires. 

Former  f  2557,  amended  and  renumbered  by  L.  1914,  cb.  443,  in  effect 
*»Pt.    1,   1914. 

Original  Source.— R.  S.,  pt.  3,  ch.  2,  tit.  1,  ft  10;  L.  1866,  ch.  784; 
L.  If  67,  cb.  782,  |  8. 

I  2745.    [Added,  1014.]      Coats  on  order. 

The  costs  upon  granting  or  refusing  to  grant  an  order,  are  in 
the  discretion  of  the  surrogate,  and  when  allowed  may  be  col- 
lected in  the  same  manner  as  costs  allowed  upon  granting  or 
refusing  to  grant  an  order  in  the  supreme  court. 

Added  by  L.   1914,   ch.  443,  in  effect  Sept.   1,   1914. 

I  2?4<1.  [Am'd,  1014.]  When  anrroffate  to  llx  amount  of 
roata. 

The  surrogate,  upon  rendering  a  decree,  may,  in  his  discretion, 
fix  such  a  sum  as  he  deems  reasonable,  to  be  allowed  as  costs, 
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to  the  petitioner,  and  to  any  other  party  who  has  succeeded  in 
a  contest,  op  whose  attorney,  in  the  absence  of  a  contest,  has 
rendered  services  in  the  proceeding  of  substantial  benefit  to 
him,  or  to  the  estate  or  fund,  not  exceeding,  where  there  has 
not  been  a  contest,  twenty-five  dollars,  or  where  there  has  been 
a  content,  seventy  dollars;  and,  in  addition  thereto,  where  a  trial 
or  hearing  upon  the  merits  necessarily  occupies  more  than  one 
day,  ten  dollars  for  each  additional  day,  necessarily  occupied  in 
the  trial  or  hearing  and  in  preparing  therefor,  and  where  a 
motion  for  a  new  trial  is  made,  if  it  is  granted,  twenty-five  dol- 
lars: if  it  is  denied,  fifteen  dollars. 

When  the  decree  is  made  upon  a  contested  application  for 
probate  of  a  will,  costs,  payable  out  of  the  estate  or  otherwise, 
shall  not  be  awarded  to  an  unsuccessful  contestant  of  "the  will, 
unless  he  is  a  special  guardian  for  an  infant  or  incompetent,  ap- 
pointed by  the  surrogate,  or  is  named  as  an  executor  in  a  paper 
propounded  by  him  in  good  faith  as  the  last  will  of  the  decedent; 
but  where  a  person  named  as  the  executor  in  a  will  propounds 
the  will  for  probate,  such  person  so  named  as  executor  may, 
whether  successful  or  not,  in  the  discretion  of  the  surrogate, 
be  awarded  costs  and  all  necessary  disbursements  made  by  him 
nnd  all  expenses  incurred  .in  the  attempt  to  sustain  the  will. 
The  surrogate  may  order  a  copy  of  the  stenographer's  minutes 
to  be  furnished  to  the  contestant's  counsel,  and  charge  the  ex- 
pense thereof  to  the  estate,  if  lie  shall  be  satisfied  that  the 
contest  is  made  in  good  faith. 

Former    I   2561,   amended  and   renumbered   fay   L,    1914,   cb.   443,   In   effect 
Soiit     1,    1014. 
Original  Source.—  New.     But  see  references  cited  In  note  to  |  2743,  ante. 

ft  2747.  rAm*d,  1881,  1914.]  Additional  allowance  In 
settling  account. 

In  addition  to  tt\e  sums  specified  in  the  last  section,  the 
surrogate  may,  in  his  discretion,  allow  to  an  executor,  admin- 
istrator, guardian,  or  testamentary  trustee,  upon  a  judicial  set- 
tlement of  his  account,  or  on  an  intermediate  accounting  required 
by  the  surrogate,  such  a  sum,  as  the  surrogate  deems  reason- 
able, for  his  counsel  fees  and  other  expenses,  not  exceeding  ten 
.dollars  for  each  day  necessarily  occupied  in  preparing  his  ac- 
count for  settlement  and  in  drawing,  entering  and  executing  the 
decree. 

Former  fi  2562,  as  amended  bv  T„.  1R81.  rh.  535,  amended  and  renumbered 
by   L.    1914,   ch.   443,   In  effect  Sept.   1,   1914. 

0:1  trinal  Source.—  Substitute  for  L.  is«a,  ch.  362,  I  8,  la*t  clanse.  and 
L.   1R60,   ch.   115. 

|  2748*  f  Added,  1M^.]  Compensation  of  » pec  1*1  guard- 
ian. 

A  special  guardian  for  an  infant  or  incompetent  shall  receive 
a  reasonable  compensation  for  his*  services  to  be  fixed  by  the 
surrogate,  payable  from  the  estate  or  fund,  or  from  the  interest 
of  the  ward  therein,  or  from  both  in  such  proportion  as  the 
surrogate  may  direct. 

Added  by  L.    1914,  eh.  44.1,   ta  effect  Sept.    1,   1914 

7&8 


c  16,  t.*,*.  2.  COSTS   AKD  FEES.  §§  2749-5* 

|   £74f>.   [Ana'd,  1014.]     Allowance  upon  sale  of  real  prop- 
erty. 

Upon  the  disposition  of  real  property  of  a  decedent,  as  pre= 
scribed  in  this  chapter,  the  executor  or  administrator  disposing 
of  the  property,  must  be  allowed  by  the  surrogate  out  of  the 
proceeds  of  the  sale  brought  into  court,  his  commissions  and 
expenses;  and  such  a  further  sum  as  the  surrogate  thinks  rea- 
sonable, for  the  necessary  services  of  his  attorney  and  counsel 
therein. 

Former   f   2568,   amended  and  renumbered  by  Xu   1914,  cb,  443,  In  effect 
Sept.    1,   1014. 
Original  Source.—  See  L.  U370,  ch.  350,  |  9, 

|  2750.   [Added,  1014.]      Security  for  costs. 

In  any  proceeding  where  an  issue  is  raised  by  answer  or 
objection  by  or  on  behalf  of  a  non-resident  of  the  state  of  New 
York  against  the  proponent  of  a  will,  or  an  executor,  adminis- 
trator or  trustee,  or  where  the  probate  of  a  will  has  been  tried 
before  a  jury  which  has  disagreed,  such  proponent,  executor, 
administrator  or  trustee  shall  be  entitled  in  the  discretion  of  the 
surrogate  to  have  the  person  or  persons  raising  such  issue  give 
security  for  costs. 

Added  by  L.  1914,  ch.  443,  in  effect  Sept.  1,  1914. 

|  2751.   [Am'd,    1914.]      Costs    of    appeal. 

The  appellate  court  may  award  to  the  successful  party  the  costs 
of  the  appeal;  or  it  may  direct  that  they  abide  the  event  of  a  new 
trial,  or  of  the  subsequent  proceedings  in  the  surrogate's  court. 
In  either  ease,  the  costs  may  be  made  payable  out  of  the  estate 
or  fund,  or  personally  by  the  unsuccessful  party,  as  directed  by 
the  appelate  court;  or,  if  such  direction  is  not  given,  as  directed 
by  the  surrogate. 

The  costs  of  an  appeal,  when  they  are  awarded  in  a  surro- 
gate's court,  are  the  same  as  if  they  were  awarded  in  the  su- 
preme court. 

Former  |  2589,  amended  and  renumbered  by  L.  1914,  ch.  443,  in  effect 
Sept.    1,   1914. 

Original  Source.-*  R.  S,,  pt.  B,  ch.  9,  tit.  3,  f  96;  and  pt.  2,  ch.  «,  tit.  1, 
f  «1- 

|  2T52.  [Am*d,  1014.]  Fees  of  appraiser*  referee,  jarar 
and   wttaei 


An  appraiser  is  entitled,  in  addition  to  his  actual  expenses,  to 
a  sum,  to  be  fixed  by  the  surrogate,  not  exceeding  five  dollars 
for  each  day  acttwlly  and  necessarily  occupied  by  him  in  making 
the  appraisal  or  inventory.  The  number  of  days'  services  and 
the  expenses,  if  any,  must  be  proved  by  the  affidavit  of  the 
appraiser;  and  the  sums  payable  therefor  raxed  by  the  surro- 
gate, and  paid  by  the  executor  or  administrator. 

A  referee,  juror,  or  witness  is  entitled  to  the  same  fees  for  his 
services  and  for  traveling,  as  is  allowed  for  like  services  in  the 
supreme  court. 

I*on»er  ||  2565  and  2566,  amended  and  renumbered  by  L.  1914,  ch.  443, 
in   effect  Sept.    1,   1914. 

Original  Source  of  I  2568.—  t..   1844,  ch.   300,   |   2,   In  part.     Section  2*66 
is  derived  from  B.  S.,  pt.  2,  ch.  6,   tit.  1,   f  19;  L.  1873,  ch.  225. 

739 


§  2753  SURROGATES'  COURTS.  c.  18,  t.  5,  a.  2 

I  2763.  [AiA'd,  1881,  1883,  1895,  1905,  1914,  1916.}  Com- 
missions  of  executor,  administrator,  n*nardlan  or  testa- 
mentary trustee. 

On  the  settlement  of  the  account  of  any  executor,  adminis- 
trator, guardian  or  testamentary  trustee,  the  surrogate  must 
allow  to  him  his  just,  reasonable  and  necessary  expenses  actu- 
ally paid  by  him,  and  if  he  be  an  attorney  and  counselor-at-law 
of  this  state,  and  shall  have  rendered  legal  services  in  connection 
with  his  official  duties,  such  compensation  for  such  legal  services 
as  shall  appear  to  the  surrogate  to  be  just  and  reasonable;  and 
in  addition  thereto  the  surrogate  must  allow  to  such  executor, 
administrator,  guardian  or  testamentary  trustee  for  his  services 
iu  such  official  capacity,  and  if  there  be  more  than  one,  appor- 
tion among  them  according  to  the  services  rendered  by  them 
respectively: 

For  receiving  and  paying  out  all  sums  of  money  not  exceeding 
one  thousand  dollars,  at  the  rate  of  five  per  centum. 

For  receiving  and  paying  out  any  additional  sums  not  amount- 
ing to  more  than  ten  thousand  dollars,  at  the  rate  of  two  and 
one-half  per  centum. 

For  all  sums  above  eleven  thousand  dollars,  at  the  rate  of  one 
per  eeutuni. 

The  value  of  any  real  or  personal  property,  and  the  increment 
thereof,  received,  distributed  or  delivered,  shall  be  considered  as 
money  in  making  computation  of  commissions.  Hut  this  shall 
not  apply  in  case  of  a  specific  legacy  or  devise. 

If  an  executor  acting  as  trustee,  or  if  a  trustee  or  guardian, 
is  required  to  Teceive  income  and  pay  over  the  same,  and  such 
executor,  trustee  or  guardian  pays  over  said  income  and  renders 
an  anuual  account  to  the  beneficiary  of  all  his  receipts  and  dis- 
bursements on  account  thereof,  he  shall  be  allowed,  and  may 
retain,  the  same  commission  on  the  amount  so  accounted  for  as 
he  would  be  allowed  upon  principal  on  a  judicial  settlement;  if 
he  does  not  render  such  annual  account,  he  shall  be  allowed, 
upon  his  judicial  settlement,  his  commissions  upon  the  total  in- 
come from  any  money  or  property  then  payable  to  such  bene- 
ficiary. 

If  the  gross  value  of  the  principal  of  the  estate  or  fund  ac- 
counted for  amounts  to  one  hundred  thousand  dollars  or  more, 
each  executor,  administrator,  guardian  or  testamentary  trustee  is 
entitled  to  .the  full  compensation  on  principal  and  income  allowed 
herein  to  a  sole  executor,  administrator,  guardian  or  testamen- 
tary trustee,  unless  there  are  more  than  three,  in  which  case  the 
compensation  to  which  three  would  be  entitled  must  be  appor- 
tioned among  them  according  to  the  services  rendered  by  them, 
respectively.  Where  the  will  provides  a  specific  compensation  to 
an  executor,  administrator,  testamentary  guardian  or  trustee,  he 
is  not  entitled  to  any  allowance  for  his  services,  unless  by  a  writ- 
ten instrument  filed  with  the  surrogate,  within  four  months  from 
the  date  of  his  letters,  or  in  the  case  of  a  testamentary  trustee 
or  guardian,  from  the  date  of  his  filing  his  oath,  he  renounces  the 
specific  compensation.  Where  successive  or  different  letters  are 
issued  to  the  same  person  on  the  estate  of  the  same  decedent, 
including  a  case  where  letters  testamentary  or  letters  of  general 
administration,  are  issued  to  a  person  who  has  been  previously 
appointed  a  tempoiary  administrator,  he  is  entitled  to  com- 
pensation in  one  capacity  only,  at  his  election,  except  that  where 
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he  has  received  compensation  in  one  capacity  be  is  entitled  to 
the  excess,  if  any,  of  the  compensation  allowed  by  law,  above 
the  sum  which  he  has  already  received  in  the  other  capacity. 

Former  |  2730,  as  amended  by  L.  1881,  eh.  535;  L.  1893,  eh.  086;  L.  1805, 
rfa.  595.  and  L.  1905,  ch.  328,  amended  and  renumbered  by  L.  1914,  ch.  443; 
aoieodiHl  by  L.  191*1.  eh.  r>9ti.  In  effect  May  19.  191«. 

Original  Source. —  Former  II  2738-2738,  consolidated  by  tne  amendment  of 
im.  Sections  2736.  2737  were  taken  from  It.  S.,  pt.  2,  ch.  6,  tit.  3,  81  58,  39 
ud  |  2738  waa  new. 
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article:  third. 

Appeal;  when,  how  and  to  what  court  taken,  and  power  of  ap- 
pellate court;  undertaking  to  perfect  appeal  and  stay  ftrrca- 
tion ;  probate  of  heirship;  definition  and  application  of  other 
sections  to  this  chapter. 

Sec.    2754.  Appeal;   when   and   to  what  court  It  may  be  taken. 
iI7r>r>.  Who  miiHt  be  made  {Mirth*. 
27">G.  Time   to  appeal;   how   taken. 

2757.  Apical    may   be   on   the   law  or  the   facts;   case  to  be  made;  re- 

versal. 

2758.  Certain  provisions  of  chapter  twelve  made  applicable. 

2759.  Seeurlty    to   perfect   appeal. 

2700.  Idem ;     where    decree     is    for    money    or    delivery    of    property, 
et  cetera. 

2761.  Security    to   stay   proceedings   in   caxe  of  commitment. 

2762.  Amount  and    requisites   of   undertaking;   action   thereon. 

2763.  Power  of  appellate  court;   further  testimony. 

2764.  Appeal ;   proceedings  thereupon. 

§  2754.  [Am'd,  1S05,  1914.]  Appeal  %  when  and  to  what 
court  it  may  be  taken. 

An  appeal  to  the  appellate  division  of  the  supreme  court  may 
be  taken  from  a  decree  of  a  surrogate's  court,  or  from  an  order 
affecting  a  substantial  right,  made  by  n  surrogate,  or  by  a  surro- 
gate's court  in  a  special  proceeding,  by  any  party  aggrieved 
thereby,  except  where  the  decree  or  order  was  rendered  or  made 
upon  his  default  in  appearing. 

Former  §  2570.  as  amended  by  L.  189J5.  ch.  946,  amended  and  remimbewd 
by   L.    1914,    eh.    443,    In   effect   Sept.    1.    1014. 

Original  Source.—  R.  S.,  pt.  2.  ch.  6,  tit.  1,  %  35,  in  part;  pt  3,  ch.  9. 
tit.   .'{,    f   104,   and  part  of  8   118. 

§  2755.    [Am'd,  1014.]     Who  mnnt  be  made  parties. 

Each  party  who  has  appeared  in  the  special  proceeding  in  the 
surrogate's  court,  must  be  made  a  party  to  the  appeal.  A  per 
son  not  a  party,  may  be  brought  in  by  an  order  of  the  appellate 
court,  made  after  the  appeal  is  taken,  in  such  manner  as  the 
order  may  prescribe. 

Former   S    2."»73,   amended   and   renumbered   by   L.    1914,    eh.   443,   In  effect 
Sept.     1,     11>14. 
Original  Source. —  New. 

%  275G.    [Am'd,  1014.]      Time  to  appeal |  how  taken. 

An  appeal  must  be  taken  within  thirty  days  after  tne  service, 
upon  the  appellant,  or  upon  the  attorney,  if  any,  who  appeared 
for  him  in  the  surrogate's  court,  of  a  copy  of  the  decree,  or  order 
from  which  the  appeal  is  taken,  and  a  written  notice  of  the 
entry  thereof,  except  that  the  party  entering  such  decree  or 
order  shall  not  be  entitled  to  further  notice  to  limit  his  time  to 
appeal. 

An  appeal  must  be  taken  by  the  service  upon  each  party  to 
the  appeal,  other  than  the  appellant,  and  upon  the  surrogate, 
or  the  clerk  of  the  surrogate's  court,  of  a  written  notice,  referring 
to  the  decree  or  order  appealed  from,  and  stating  that  the  AP~ 
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pellant  appeals  from  the  same,  or  from  a  specified  part  thereof. 
Where  a  party  to  the  special  proceeding  in  the  court  below  ap- 
peared in  person,  the  notice  of  appeal  must  be  personally  served 
upou  him;  where  he  appeared  by  an  attorney,  it  must  be  served 
personally,  either  upon  him  or  upon  his  attorney. 

Farmer  ||  25T2  and  2574,  amended  and  renumbered  by  L.  1014,  ch.  443,  in 
effect    Sept.    1.    1014. 

Original  Source  of  |  2372.— Substitute  for  R.  S.,  pt.  2.  ch.  6,  tit.  1, 
I  55;  pt,  3,  cU,  U,  tit.  3,  ||  90,  105,  106,  and  107.     Section.  2574  was  new. 

|  2T5T.  [Am'fl,  1914.]  Appeal  may  be  on  the  law  or  the 
facta?  eaiie  to  be  made)  reversal. 

The  appeal  may  be  taken  upon  questions  of  law,  or  upon  the 
fact*,  or  upon  both.  If  it  is  taken  from  a  decree  rendered  upon 
the  trial  by  the  surrogate,  or  by  the  surrogate  and  a  jury,  of  an 
issue  of  fact,  it  must  be  heard  upon  a  case,  to  be  made  and 
settled  by  the  surrogate,  as  prescribed  by  law,  for  the  making 
and  settling  of  a  case  upon  an  appeal  in  an  action. 

Such  appeal  brings  up  for  review,  by  each  court  to  which  the 
appeal  is  carried,  each  decision,  to  which.au  exception  is  duly 
taken  by  the  appellant,  as  prescribed  in  section  2542.  But  such 
a  decree  or  order  shall  not  be  reversed,  for  an  error  in  admitting 
or  rejecting  evidence,  unless  it  appears  to  the  appellate  court 
that  the  exceptant  wag  necessarily  prejudiced  thereby. 

Former   fi  2376,   amended   and   renumbered   by   L.   1914,    ch,   443,   in  effect 
Sept.    1,    1914 
Original  Source.-—  New. 

I  SIT58.  [Am'4,  1014.]  Certain  provinlona  of  chapter 
twelve  made  applicable. 

The  provisions  of  the  following  sections  of  this  act,  to  wit: 
sections  1295  to  1290  both  inclusive,  and  1301  to  1303  and  1305 
to  1309  both  inclusive,  apply  to  an  appeal  taken  as  prescribed 
in  this  article,  and  for  the  purposes  of  such  application  the  word 
**  Judgment "  shall  mean  a  decree. 

Former  I   2575,    amended   and   renumbered   by   L.    1914,    ch.   443,    in   effect 
Sept.    1,    1014. 
Original  Source. —  New. 

{   2750.    [Renam.,   1014.]      Security  to  perfect  appeal. 

To  render  a  notice  of  appeal  effectual  for  any  purpose,  except 
in  a  case  specified  in  the  next  section,  or  where  it  is  specially 
prescribed  by  law,  that  security  is  not  necessary  to  perfect  the 
appeal,  the  appellant  must  give  a  written  undertaking,  with  at 
least  two  sureties,  to  the  effect  that  the  appellant  will  pay  all 
costs  and  damages  which  may  be  awarded  against  him  upon 
the  appeal,  not  exceeding  two  hundred  and  fifty  dollars. 

Former  |  2577  renumbered  by  L.   1914,   cb.  443,   In  effect  Sept.  1.   1914. 
Original  Source.—  Substitute  for  li.  S.,  pt,  2,  cb.  «,  tit.  1,  §  5(1;  and  pt.  3. 
cb,  9,  tit.  3,   f  108. 

I  8T60.  |  Am'd,  1H82,  1014.]  t<l.$  where  decree  In  for  money 
or  delivery  of  property,  ete. 

In  every  case  except  one  in  which  the  letters  of  an  executor, 
administrator  or  guardian  have  been  revoked,  or  a  trustee  has 
been  removed  «  notice  of  appeal  by  an  executor,  administrator, 
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testamentary  trustee,  guardian  or  other  person  appointed  bj  the 
surrogate's  court,  from  u  decree,  directing  him  to  pay  or  distribute 
money,  or  to  deposit  money  in  a  bank  or  trust  company,  or  to  de- 
liver property;  or  by  an  executor  or  administrator  from  an  order 
granting  leave  to  issue  an  execution  against  him,  as  prescribed  in 
section  1825  of  this  act,  does  not  stay  the  execution  of  the  decree 
appealed  from  unless  the  appellant  gives  an  undertaking,  with 
at  least  two  sureties,  in  a  sum  therein  specified,  to  the  effect  that 
if  the  decree  or  order,  or  any  part  thereof,  is  affirmed,  or  the 
appeal  is  dismissed,  the  appellant  will  pay  all  costs  and  dam- 
ages, which  may  be  awarded  against  him  upon  the  appeal,  and 
will  pay  the  sum  so  directed  to  be  paid  or  collected,  or,  as  the 
case  inquires  wMl  deposit  or  distribute  the  money,  or  deliver  the 
property,  so  directed  to  be  deposited,  distributed,  or  delivered, 
or  the  part  thereof  as  to  which  the  decree  or  order  is  affirmed. 

FornuT  8  2578,  an  atncmtal  by  L,  1882,  oh.  399,  amended  and  renumbered 
by  L.   1914.  ch.   443,  in  effect  Sept.   1,  1914. 

Original  Source—  E.  S.,  pt.  2,  cb.  6,  tit.  5,  I  21,  last  clause;  and  L. 
1870,  cb.  359,  f  2. 

|  2761.  [Am'd,  1914.]  Security  to  stay  proceedings  in  ease 
of  commitment. 

An  appeal  from  a  decree  or  an  order,  directing  the  commit- 
ment of  an  executor,  administrator,  testamentary  trustee,  guard- 
ian, or  other  person  appointed  by  the  surrogate's  court,  or  an 
attorney  or  counsel  employed  therein,  for  disobedience  to  a  direc- 
tion of  the  surrogate,  or  for  neglect  of  duty;  or  directing  the 
commitment  of  a  person  refusing  to  obey  a  subpoena,  or  to  tes- 
tify, when  required  according  to  law;  does  not  stay  the  execution 
of  the  decree  or  order  appealed  from,  unless  the  appellant  gives 
an  undertaking  with  at  least,  two  sureties,  in  a  sum  therein 
specified,  to  the  effect  that  if  the  decree  or  order  appealed  from, 
or  any  part  thereof,  is  affirmed,  or  the  appeal  is  dismissed,  the 
appellant  will,  within  twenty  days  after  the  affirmance  or  dis- 
missal, surrender  himself  in  obedience  to  the  decree  or  order, 
to  the  custody  of  the  sheriff  of  the  county,  wherein  he  was 
directed  to  be  committed. 

Former   |   2379,    amended   and   renumbered   by  L.    1914,    ch.   443,  in  effect 
Sent.    1      1914. 
Original  Source.—  R.   S.,  pt.  3,  cb.  9,  tit.  3,   ||  111-115. 

|  27G2.  [Am'd,  1014.]  Amount  and  requisites  of  under- 
taking;   action   thereon. 

The  sum  specified  in  an  undertaking,  executed  as  prescribed  in 
either  of  the  last  two  sections,  must  be  fixed  by  the  surrogate, 
or  by  a  judge  of  the  appellate  court,  who  may  require  proof,  by 
affidavit,  of  the  value  of  any  property,  or  of  such  other  facts 
as  he  deems  proper. 

An  undertaking,  given  as  prescribed  in  the  last  three  sections, 
must  be  to  the  people  of  the  state;  must  contain  the  name  and 
residence  of  each  of  the  sureties  thereto;  must  be  approved  by 
the  surrogate  or  a  judge  of  the  appellate  court;  and  must  be 
filed  in  the  surrogate's  office.  The  surrogate  may,  at  any  time 
in  his  discretion,  make  an  order  authorizing  any  person  aggrieved 
to  bring  an  action  upon  the  undertaking,  in  his  own  name,  or 
in  the  name  of  the  people.  Such  action  may  be  prosecuted  in 
the  same  manner,  and  with  the  same  effect  as  an  action  upon 
an  administrator's  bond;  and  the  proceeds  of  the  action  must 
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be  paid  or  distributed  as  directed  by  the  surrogate,  to  or  among 
the  persons  aggrieved,  to  the  extent  of  the  pecuniary  injuries  sus- 
tained by  them,  and  the  balance,  if  any,  must  be  paid  into  the 
surrogate's  court. 

Former  li  2580  and  2581,  amended  and  renumbered  by  L.  1914,  ch.  443,  in 
etleoi   *»nt.    1.    1014. 
Original  Source. —  Mew. 

5  2763.    [Arn'd,   1914.]    Power  of  appellate  court ;   further 
testimony. 

Where  an  appeal  is  taken  upon  the  facts,  the  appellate  court 
has  the  same  power  to  decide  the  questions  of  fact,  which  the 
surrogate  had;  and  it  may,  in  its  discretion,  receive  further  tes- 
timony or  documentary  evidence,  and  appoint  a  referee. 

The  appellate  court  may  reverse,  affirm,  or  modify,  the  decree 
or  order  appealed  from,  and  each  intermediate  order,  specified  in 
the  notice  of  appeal,  which  it  is  authorized  by  law  to  review, 
and  as  to  any  or  all  of  the  parties;  and  it  may,  if  necessary  or 
proper,  grant  a  new  trial  or  hearing.  Upon  an  appeal  from  a 
determination  of  the  surrogate,  made  upon  an  application  pur- 
suant to  subdivision  six  of  section  2490  the  appellate  court  has 
the  same  power  as  the  surrogate,  and  his  determination  must 
be  reviewed  as  if  an  original  application  were  made  to  that 
court.  The  decree  or  order  appealed  from  may  be  enforced,  or 
restitution  may  be  awarded,  as  the  case  requires,  as  prescribed 
in  title  first  of  chapter  twelfth  of  this  act.  with  respect  to  an 
appeal  from  a  judgment. 

Former  $ft  2588  and  2587,  amended  and  renumbered  by  L.  1914,  ch.  443,  In 
cr.ft-t  8t*pt.   1,   1914. 
Original  Source. —  New. 

fi  2704.    [Arn'd,    1805,    1014.]     Appeal*    proceedings    there- 
upon. 

In  the  appellate  division  of  the  supreme  court  the  order  made 
upon  an  appeal  from  a  decree  or  an  order  of  a  surrogate's  court 
must  be  entered  with  the  clerk  of  the  appellate  division,  and  a 
certified  copy  thereof  annexed  to  the  papers  transmitted  from 
the  eourt  below  upou  which  the  appeal  was  heard,  must  be 
transmitted  to  the  court  from  which  the  appeal  was  taken,  and 
the  court,  below  shall  enter  the  judgment  or  order  necessary  to 
carry  the  determination  of  the  appellate  division  into  effect. 

Form  r  f  2585,   hm  amended  by  L.   1805,  ch.  tt-JO,   renumbered  by   L.   1914 
cfc.  443,  in  effect  Sept.   1,  1914. 
Original  Source. —  New. 
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ARTICLES  FOURTH. 

Probate  of  heirship;  definitions,  and  application  of  other  sections 

to  this  chapter. 

S*c.    2705.  Heir,  et  cetera,  any  apply  to  establish  heirship. 

2766.  What  facte  to  be  ascertained;  decree  thereupon. 

2767.  Decree   to   be   recorded;    effect    thereof. 

2768.  Definition  of  expressions  used  !n  this  chapter. 

2760.  Application  of  chapter;   confirmation   of  prerioos  acta. 

2770.  Certain   provisions  made  applicable   to  proceedings  In  surrogate's 

courts. 

2771.  Effect  of  this  chapter  on  laws  applicable  to  certain  counties. 


I  27G5.  fAnVd,  1892,  1914.]  Heir,  etc.,  may  apply  to 
eatable*  kelrcnip. 

Where  a  person,  seized  in  fee  of  real  property  within  the 
state,  dies  intestate,  or  without  having  devised  his  real  property, 
his  heirs,  or  any  of  them,  or  any  person  deriving  title  from  or 
through  such  heirs,  or  any  pf  them,  may  present  to  the  surro- 
gate's court  which  has  acquired  jurisdiction  of  the  estate,  or,  if 
no  surrogate's  court  has  acquired  such  jurisdiction,  then  to  the 
surrogate's  court  of  the  county  where  the  real  property,  or  any 
part  thereof  is  situated,  a  petition,  describing  the  real  property, 
setting  forth  the  facts  upon  which  the  jurisdiction  of  the  court 
depends,  and  the  interest  or  share  of  the  petitioner,  and  of  eaoh 
other  heir  of  the  decedent,  in  the  real  property,  and  praying  for 
a  decree  establishing  the  right  of  inheritance  thereto,  and  that 
all  the  heirs  of  the  decedent  may  be  cited  to  show  cause  why 
the  prayer  of  the  petition  should  not  be  granted.  Upon  tfi> 
presentation  of  such  a  petition  a  citation  must  be  issued  accord- 
ingly, except  in  a  case  where  the  petitioner  was  a  party  to  a 
judicial  settlement,  the  decree  upon  which  determined  the  rights 
of  the  parties  to  such  real  estate. 

Former  8  2654,  as  amended  by  L.  1802,  ch.  115,  amended  and  renumbered 
by  L.   1914.  ch.  443,  In  effect  Sept.   1,  1914. 
Original  Source.— L.  1873,  ch.  552,  f|  1  and  2,  in  part 


$  276G.    [Am'd,  1914.]      What  facta  to  be  ascertained;  de- 
cree  thereupon. 

Upon  the  return  of  the  citation,  the  surrogate's  court  must 
hear  the  allegations  and  proofs  of  the  parties  and  determine  all 
the  issues  raised.  The  petitioner  must  establish  the  fact  of  the 
decedent's  death;  the  place  of  his  residence  at  the  time  of  his 
death;  his  intestacy,  either  generally,  or  as  to  the  real  property 
in  question;  the  heirs  entitled  to  inherit  the  property  in  ques- 
tion; the  name,  age,  residence  and  relationship  to  the  decedent, 
of  each:  and  the  interest  or  share  of  each  in  the  property.  The 
surrogate,  wh<>"  these  facts  are  established,  must  make  a  decree, 
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describing  the  property,  and  declaring:  that  the  right  of  inherit- 
ance thereto  has  been  established  to  his  satisfaction,  in  accord- 
ance withythe  facts,  which  must  be  recited  in  the  decree. 

Former  I  2656,  amended  and  renumbered  by  L.  1014,  en.  443,  in  effect 
Sept.    1,    1914. 

Original  Source.—  L.  1873,  cb.  552,  IS  1  and  2,  In  part,  as  amended  by 
I*   1874,  ch.   127. 


9  276T.   [Am'd,     1014.]    Decree     to     be     recorded*     effect 
thereof. 

A  certified  copy  of  a  decree,  made  as  prescribed  in  the  last 
section  may  be  recorded  in  the  office  of  the  clerk,  or  of  the 
register,  as  the  case  requires,  of  each  county  in  which  the  real 
property  is  situated,  as  prescribed  by  law  for  recording  a  deed, 
and,  from  the  time  when  such  copy  is  so  recorded,  the  decree, 
or  the  record  thereof,  is  conclusive  evidence  of  the  facts  so  de- 
clared to  be  established  thereby  against  all  parties  to  such 
proceeding. 

Former   |  2657,   amended  and  renumbered  by  L.   1914,   ch£   443,   In  effect 
Sept.    I,    11)14. 

Original  Source. —  L.    1873,   ch.  552,    §|   1  and  2,  In  part,   as  amended  by 
L.   1874,  cb.  127. 


|  2768.    [Am'd,  1900,  1914,  1016.]    Definition  of  expression* 
used  In   this  chapter. 

In  construing  the  provisions  of  this  chapter,  the  following  rules 
must  be  observed,  except  where  a  contrary  intent  is  expressly 
declared  in  the  provision  to  be  construed,  or  plainly  apparent 
from  the  context  thereof: 

1.  The  word  **  intestate,"  signifies  a  person  who  died  without 
leaving  a  valid  will;  but  where  it  is  used  with  respect  to  par- 
ticular property  it  signifies  a  person  who  died  without  effectually 
disposing  of  that  property  by  will  whether  he  left  a  will  or  not. 

2.  The  word  "  assets,"  signifies  personal  property  applicable  to 
the  payment  of  the  debts  of  a  decedent. 

3.  The  word  "  debts  "  includes  every  claim  and  demand,  upon 
which  a  judgment  for  a  sum  of  money,  or  directing  the  payment 
of  money,  could  be  recovered  in  an  action;  and  the  word 
"  creditor  "  includes  every  person  having  such  a  claim  or  demand, 
any  person  having  a  claim  for  expense  of  administration,  or  any 
person  having  a  claim  for  funeral  expenses. 

4.  The  word,  "  will,"  signifies  a  last  will  and  testament,  and 
includes  all  the  codicils  to  a  will. 

5.  The  expression,  "  letters  of  administration,"  includes  letters 
of  temporary  administration. 

6.  The  expression,  "  testamentary  trustee,"  includes  every  per- 
son, except  an  executor,  an  administrator  with  the  will  annexed, 
or  a  guardian,  who  is  designated  by  a  will,  or  by  any  competent 
authority,  to  execute  a  trust  created  by  a  will;  and  it  includes 
such  an  executor  or  administrator,  where  he  is  acting  in  the 
execution  of  a  trust  created  by  the  will,  which  is  separable  from 
his  functions  as  executor  or  administrator. 

7.  The  word,  *'  surrogate,"  where  it  is  used  in  the  text,  or  in  a 
bond  or  undertaking,  given   pursuant  to  any  provision  of  this 
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chapter,   includes  every  officer  or  court  rested  by  law  with  the 
functions  of  surrogate. 

8.  The  expression,  "  judicial  settlement,"  where  it  is  applied  to 
an  account,  signifies  a  decree  of  a  surrogate's  court,  whereby  the 
account  is  made  conclusive  upon  the  parties  to  the  special  pro- 
ceeding, either  for  all  purposes,  or  for  certain  purposes  specified 
in  the  statute;  and  an  account  thus  made  conclusive  is  said  to 
b«?  "  judicially  settled." 

9.  The  expression,  *'  intermediate  account,"  denotes  an  account 
filed  in  the  surrogate's  office,  for  the  purpose  of  disclosing  the 
acts  of  the  person  accounting,  and  the  condition  of  the  estate  or 
fund  in  his  hands,  and  not  made  the  subject  of  a  judicial  settle- 
ment. 

10.  The  expression,  "  upon  the  return  of  a  citation,"  where  it 
is  used  in  a  provision  requiring  an  act  to  be  done  in  the  surro- 
gate's court,  relates  to  the  time  and  place  at  which  the  citation 
is  returnable,  or  to  which  the  hearing  is  adjourned:  includes  a 
supplemental  citation,  issued  to  bring  in  a  party  who  ought  to 
be  but  has  not  been  cited;  and  implies  that  before  doing  the  act 
specified,  due  proof  must  be  made,  that  all  persons  required  to 
be  cited  have  been  duly  cited. 

11.  The  expression,  **  persons  interested,"  wThere  it  is  used  in 
connection  with  an  estate  or  a  fund,  includes  every  person  eati- 
tled,  either  absolutely  or  contingently,  to  share  in  the  estate  or 
the  proceeds  thereof,  or  in  the  fund,  as  husband,  wife,  legatee, 
next  of  kin,  heir,  devisee,  assignee,  grantee  or  otherwise  except 
as  a  creditor.  Where  a  provision  of  this  chapter  prescribes  that 
a  person  interested  may  object  to  an  appointment  or  may  apply 
for  an  inventory,  an  account,  or  increased  security,  an  allegation 
of  his  interest,  duly  verified,  suffices,  although  his  interest  is 
disputed;  unless  he  has  been  excluded  by  a  judgment,  decree,  or 
other  final  determination,  and  no  appeal  therefrom  is  pending. 

12.  The  term,  "  next  of  kin,"  includes  all  those  entitled,  under 
the  provisions  of  law  relating  to  the  distribution  of  person*! 
property,  to  share  in  the  unbequeathed  residue  of  the  assets  of  a 
decedent  after  payment  of  debts  and  expenses,  other  than  a 
surviving  husband  or  wife. 

13.  The  expression,  "  real  property,"  includes  every  estate,  in- 
terest, and  right,  legal  or  equitable,  in  lands,  tenements,  or 
hereditaments,  except  those  which  are  determined  or  extinguished 
by  the  death  of  a  person  seized  or  possessed  thereof,  or  in  any 
manner  entitled  thereto,  and  except  those  which  are  declared  by 
law  to  be  assets.  The  word,  **  inheritance,"  signifies  real  prop- 
erty as  defined  in  this  subdivision,  descended  as  prescribed  by 
law.  The  expression,  "  personal  property,"  signifies  every  kind 
of  property  which  survives  a  decedent,  other  than  real  property 
as  defined  in  this  subdivision,  and  includes  a  right  of  action  con- 
ferred by  special  statutory  provision  upon  an  executor  or 
administrator. 

14.  The  word  **  guardian  "  refers  to  a  guardian  of  an  infant's 
person  or  property,  or  both,  appointed  by  the  surrogate's  court 
or  the  supreme  court,  and  includes  a  guardian  appointed  by  will 
or  deed. 
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« 

15.  Whenever  in  this  chapter  a  paper  or  instrument  is  required 
to  be  **  acknowledged,  or  proved,  and  duly  certified,"  the  same 
shall  be  acknowledged  or  proven  in  the  same  manner  as  a  deed 
is  required  to  be  acknowledged  or  proved  and  certified  to  be 
recorded  in  that  county,  except  that  when  executed  within  the 
state  of  New  York,  no  certificate  of  the  county  clerk  shall  be 
required. 

16.  The  word  "respondent"  when  used  in  this  chapter  signi- 
fies every  party  to  a  special  proceeding,  except  the  petitioner. 

17.  The  words  "  surrogate's  court "  and  "  surrogate "  where 
they  refer  to  jurisdiction  mean  the  particular  court  or  surrogate 
having  jurisdiction  of  the  estate  or  fund. 

18.  Whenever  in  this  chapter  a  citation,  order,  notice  or  paper 
is  directed  to  be  deposited  in  the  "  post-office  "  or  in  a  "  specified 
post-office,*'  such  deposit  may  be  made  or  directed  to  be  made 
in  any  post-office,  branch  post-office,  sub-station  or  letter  box 
maintained  and  exclusively  controlled  by  the  United  States 
government. 

Former  f  2514,  as  amended  by  L.  1900,  ch.  120,  amended  and  renumbered 
bj  L.  1914,  ch.  443;  L.  1919,  ch.  447,  In  effect  May  9.  1916. 

Original  Source. —  Mostly  new;  but  snbd.  4  is  from  R.  8.,  pt.  2,  ch.  6, 
tit.  l,  |  71,  and  snbd.  13  is  from  It.  S.,  pt.  2,  cb.  2,  |  27. 


|  2769.    [Am'd,  1808,  1914.]     Application  of  chapter ;  con- 
firmation of  previous  acta. 

Each  provision  of  this  chapter,  relating  to  the  jurisdiction  of 
the  surrogate's  court,  to  take  the  proof  of  a  will,  and  to  grant 
letters  testamentary  or  letters  of  administration  or  regulating  the 
mode  of  proceeding  in  any  manner  connected  with  the  estate  of 
the  decedent  applies,  unless  otherwise  expressly  declared  therein, 
whether  the  will  was  made,  or  the  decedent  died,  before  or  after 
this  chapter  takes  effect.  All  acts  hitherto  of  surrogates  and 
officers  acting  as  such  in  completing  by  certifying  in  their  own 
names  any  uncertified  wills  and  by  signing  and  certifying  in  their 
own  names  any  uncertified  records  of  wills  and  of  other  proofs 
and  examinations  taken  in  the  proceedings  of  probate  thereof, 
before  their  predecessors  in  office,  are  hereby  confirmed  and  de- 
clared to  be  valid  and  in  full  compliance  with  the  pre-existing 
statutory  requirements. 

Former  |   2482,   as  amended  by  L.   1893,   cb.  686,   renumbered  by  L.   1914, 
ch.   443.    In   effect   Sept.    1,    1914. 
Original  Source.—  11.  8.,   pt.   2,   cb.   6,   tit.    1,    |   68b. 


I  27TO.  f  Am'd,  1914.]  Certain  provisions  made  applicable 
to  proceeding**  In  surrogates'  courts. 

Except  where  a  contrary  intent  is  expressed  in,  or  plainly  im- 
plied from  the  context  of,  a  provision  of  this  chapter,  all  other 
portions  of  this  act,  and  the  general  rules  of  practice  apply  to 
surrogates'  courts  and  to  the  proceedings  therein,  so  far  as  they 
can  be  applied  to  the  substance  and  subject  matter  of  a  proceed- 
ing without  regard  to  its  form. 

Former   I   2538,  amended  and  renumbered  by  L.    1914,   ch.   443,   in  effect 
Sept.    1.    1914. 
Original  Source. —  New. 
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ally  due.  Where  the  sum  secured  by  the  bond  is  to  be  paid  in 
instalments,  an  action  may  be  brought  for  each  instalment,  as 
it  becomes  due. 

5.  An  action  upon  a  surety  bond,  taken,  by  any  justice  of  the 
peace. 

6  [Am'd,  1900.}  An  action  upon  a  judgment,  either  foreign 
or  domestic  rendered  in  any  inferior  court,  not  of  record,  where 
the  sum  claimed  does  not  exceed  two  hundred  dollars.  An  action 
upon  a  judgment,  foreign  or  domestic  rendered  in  a  court  of 
record,  where  the  sum  claimed  does  not  exceed  fifty  dollars. 

L.   1906,   ch.   240.      In  effect  Sept.   1,   1900. 

7.  An  action  to  recover  one  or  more  chattels,  with  or  without 
damages  for  the  taking,  withholding,  or  detention  thereof,  where 
the  value  of  the  chattel,  or  of  all  the  chattels,  as  stated  in  the 
affidavit  made  on  the  part  of  the  plaintiff,  does  not  exceed  two 
hundred  dollars. 

8.  An  action  to  recover  damages  for  an  escape  from  the  jail 
liberties,  as  provided  by  chapter  two,  title  two,  articles  four  and 
five  of  this  act,  where  the  sum  claimed  does  not  exceed  fifty 
dollars. 

Co.  Proc.,   i  63,  am'd.     Sobd.  8  added,  L.  1806,  cb.  303. 

§  2863.  [Am'd,  1882,  1805,  1900,  1917.]  No  Jurisdiction  1b 
certain  eases. 

But  a  justice  of  the  peace  cannot  take  cognizance  of  a  civil 
action,  in  either  of  the  following  cases: 

1.  Where  the  people  of  the  State  are  a  party  except  for  one 
or  more  fines  or  penalties  not  exceeding  two  hundred  dollars,  or 
for  premiums  due  the  insurance  fund  under  the  workmen's  com- 
pensation law  not  exceeding  two  hundred  dollars. 

Subd.  am'd  by  L.  1917.  ch.  772,  In  effect  June  6,   1917. 

2.  Where  the  title  to  real  property  comes  in  question,  as  pre- 
scribed in  title  third  of  this  chapter. 

3.  Where  the  ^action  is  to  recover  damages  for  an  assault, 
battery,  false  imprisonment,  libel,  slander,  criminal  conversation, 
seduction,  or  malicious  prosecution,  or  where  it  is  brought  under 
sections  eighteen  hundred  and  thirty-seven,  nineteen  hundred  and 
two,  or  nineteen  hundred  and  sixty-nine  of  this  act,  or  sections 
twenty-eight  or  one  hundred  and  one  of  the  decedent  estate  law. 

4.  Where,  in  a  matter  of  account,  the  sum  total  of  the  ac- 
counts of  both  parties  proved  to  the  satisfaction  of  the  justice, 
exceeds  four  hundred  dollars. 

5.  Where  the  action  is  brought  against  an  executor  or  admin- 
istrator as  such,  except  where  the  amount  of  the  claim  is  less 
than  the  sum  of  fifty  dollars,  and  the  claim  has  been  duly  pre- 
sented to  the  executor  or  administrator  and  rejected  by  him. 

Id.,  f  54;  L.  1895,  ch.  527.  Am'd  by  L.  1909,  ch.  65,  |  3.  See  note 
80  of  notes  of  Board   of  Statutory  Consolidation  at  end  of  code. 

|   2864.  Confession  of  judgment. 

A  justice  of  the  peace  has  also  jurisdiction  to  render  judg- 
ment, upon  the  confession  of  a  defendant,  as  prescribed  in  title 
sixth  of  this  chapter,  where  the  sum  confessed  does  not  exceed 
five  hundred  dollars. 

Id.,    f   53,   subd.   8. 

I  2805.  [Am'd,  1882.]  Actions  by  and  aeralnst  offleers, 
etc.;  and   by  executors,  etc. 

An  action,  cpgnizable  by  a  justice  of  the  peace,  may  be  brought 
by  or  n gainst  a  corporation;  by  or  against  a  natural  person  in 
his  own  right;  by  or  against  a  town  or  county  officer  in  his 
official  character;'or  by  an  executor  or  administrator,  trustee  of 
an  express  trust,  or  a  receiver  in  supplementary  proceedings. 
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|  286G.  [Am'd,  1911.1      Tavern-keeper*  disqualified. 

A  justice  of  the  peace  who  is  an  innholder  or  tavern-keeper 
engaged  in  the  liquor  traffic  or  at  whose  inn  or  tavern  liquor  is 
sold,  has  no  power  or  jurisdiction  under  any  provision  of  this 
chapter;  but  if  a  judgment  has  been  actually  rendered  by  him, 
before  he  became  so  disqualified,  he  may  give  a  transcript 
thereof,  or  issue  execution  thereupon,  or  satisfy  the  judgment, 
npou  payment  thereof. 

I*  1847,  ch.  140  (4  Bdm.  548).  Am'd  by  L.  1911,  ch.  600,  in  effect  Sept 
1,    1911. 

§  aaOT.  Memben  of  legislature  not  compelled  to  act. 

A  justice  of  the  peace,  who  is  a  member  of  the  senate  or 
HMseiiibly,  is  not  obliged  to  take  cognizance  of  a  civil  actio:.  <,i- 
Mieciul  proceeding;  but  he  may  take  cognizance  thereof,  in  his 
discretion- 

2  B.  8.  286,  8  7  (2  Bdm.  242),  am'd. 

f  2868.  [Am'd,  1897, 1899.]  Justice*  to  bold  court)  general 
powers. 

A  justice  of  the  peace  must  hold,  within  his  town  or  city,  a 
court  for  the  trial  of  any  action  or  special  proceeding,  of  which 
he  has  jurisdiction,  brought  before  hiin;  but  such  a  court  shall 
not  be  held  in  a  room  in  any  part  of  which  trafficking  in  liquors 
is  authorized  or  in  any  adjoining  room.  He  must  hear,  try  and 
determine  the  same  according  to  law  and  equity,  and  for  that 
purpose,  where  special  provision  iB  not  otherwise  made  by  law, 
the  court  is  vested  with  all  the  necessary  powers  possessed  by 
the  supreme  court. 

Id.,  1 1,  am'd ;  L.  18B7,  cb.  404  ;  L.  1899,  cb.  106.    In  effect  8ept.  1, 1899. 
{  2869.  [Am'd,  1898,  1895,  1908.]      In  what  town,  etc.,  ac- 
tion must  be  brought. 

An  action  most  be  brought  before  a  justice  of  a  town  or  city 
wherein  one  of  the  parties  resides,  or  a  justice  of  an  adjoining 
town  or  city  in  the  same  county,  except  in  one  of  the  following 
cases: 

1.  Where  the  defendant  has  absconded  from  his  residence,  it 
may  be  brought  before  a  justice  of  the  town  or  city  in  which  the 
defendant,  or  a  portion  of  his  property,  is  at  the  time  of  the 
commencement  of  the  action. 

2.  [Am'd,  1895.]  Where  the  plaintiff  is  not  a  resident  of  tjie 
county,  or  if  there  are  two  or  more  plaintiffs  when  all  are  non- 
residents thereof,  it  must  be  brought  in  the  town  where  the 
defendant  reside*    or  in  any  adjoining  town  thereto. 

L.  1883,  oh.  153. 

3.  Where  the?  defendant  is  a  non-resident  of  the  county,  it  may 
be  brought  before  a  justice  of  the  town  or  city,  in  which  b<*  is  at 
the  time  of  the  commencement  of  the  action. 

4.  Where  it  is  specially  prescribed  by  law,  that  a  particular 
action  may  be  brought  before  a  justice  of  the  town,  city,  county, 
or  district,  where  an  offense  was  committed,  or  where  property 
is  found. 

5.  [Added,  1898 1  am'd,  1898,  1903.]    In  any  town  adjoining 

an  incorporated  city,  no  justice  of  such  town  shall  have  juris- 
diction of  any  action  brought  against  a  resident  of  such  adjoin- 
ing city,  unless  one  of  the  parties  plaintiff  in  such  action  is  a 
resident  of  such  town. 

L.  1993,  eb.  74 ;  L.  1898,  ch.  1 12 ;  L  KT8,  ch.  521.    In  effect  Sept.  1, 1908. 
A  defendant  designated  in  section  2879,  section  2880,  or  sec- 
tion 2881  of  this  act,  is  deemed,  for  the  purposes  of  this  section, 
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S  287©.  Criminal  iMMitempt. 

A  justice  of  the  peace  has  power  to  punish,  for  a  criminal  con- 
tempt, a  person  guilty  of  either  of  the  following  acts: 

1.  Disorderly,  contemptuous,  or  insolent  behavior  towards  him, 
while  engaged  in  the  trial  of  an  action,  the  rendering  of  a  judg- 
mei.t,  or  any  other  judicial  proceeding;  where  such  behavior 
directly  tends  to  interrupt  the  proceedings,  or  to  impair  the  re- 
spect due  to  his  authority. 

2.  Breach  of  the  peace,  noise,  or  other  disturbance,  directly 
tending  to  interrupt  nis  official  proceedings. 

3.  Resistance  wilfully  offered,  in  his  presence,  to  the  execution 
of  his  lawful  mandate. * 

He  has  not  power,  to  punish,'  for  a  criminal  contempt,  In  any 
other  case. 

2  R.   S.  273,   S  274  (2  Earn.  281);. 
S  2871.  Id.)  how  punUhed.* 

Punishment,  for  a  contempt,  specified  in  the  last  section,  may 
be  by  fine  not  exceeding  twenty-five  dollars,  or  by  imprisonment 
in  the  county  jail  not  exceeding  five  days,  or  both,  in  the  discre- 
tion of  the  justice.  Where  a  person  is  committed  to  prison  for 
the  non-payment  of  such  a  fine,  he  must  be  discharged  at  the 
expiration  of  ten  days;  but  where  he  is  also  committed  for  a 
definite  time,  the  ten  days  must  be  computed  from  the  expiration 
of  the  definite  time. 

Id.,  {275,  am'd. 

{  2872.  Offender  to  be  heard. 

A  person  shall  not  be  punished  by  a  justice  of  the  peace,  for 
a  contempt,  until  an  opportunity  has  been  given  him  to  be  heard 
in  his  defence.  And,  for  that  purpose,  the  Justice  must  issue  a 
warrant,  directed,  generally,  to  any  constable  of  the  county,  re- 
quiring the  constable  to  bring  the  offender  before  him. 

Id.,  1 2T«,  ftn'a\ 

$    2873.  fteeord    of    conviction. 

A  justice,  who  convicts  a  person  of  a  contempt,  must,  within 
ten  days  after  the  conviction,  make  uj>,  subscribe,  and  file  in  the 
county  clerk's  office,  a  record  thereof,  stating  tnerein  the  par- 
ticular circumstances  of  the  offence,  and  the  punishment  awarded 
by  him  upon  the  conviction. 

Id.,  $  277,  am'd* 

|  2874.  Rewalnltea  of  ««nmltttient. 

|    A  warrant  or  commitment  for  a  contempt  must  *et  forth  the 
particular  circumstances  of  the  offence;  otherwise  it  fe  void* 

Id.,  &  278. 

5  2875.  Fine  to  he  paid  to  overseer  or  superintendent  of 

the  poor. 

An  officer,  who  collects  or  receives  a  fine,  Imposed  by  a  justice 
of  the  peace  for  a  contempt,  must,  within  ten  days  thereafter, 
pav  the  money,'  for  the  benefit  of  the  poor,  to  the  ovwn^er  or 
superintendent  of  the  poor  of  the  town,  city,  or  district*  wherein 
the  fine  was  imposed:  or,  where  there  m  no  audi  officer,  to  the 
officer  or  officers  performing  corresponding  fractions  under  an- 
other name;  ttttlcws  the  board  of  FUpervisors  has  directed  the  pay- 
ment of  fines  and  pennltios  to  the  supervisor  of  the  town  w  8 
caBe  where  it  is  authorised  by  law  so  to  do. 
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TITLE   II. 

Commencement  of  action;  appearance  of  parties  ;  provisional 

remedies. 

▲rtid*  1.  CouHMocigDez)  l  of  action. 
2.  Appeal  ance  ->t  j  artles. 
9.  Qrdar  of  arrest 
I.  Attachment  of  property. 
5.  Replevin.  I 

,  ARTICLE  FIRST. 

Cimmencement  of  action. 

Sec.  2876.  Action;  how  jenmenced. 

2877.  Contents  of  ssfenroons. 

2878.  Service  of  gammons. 

2879.  Id.;  upon  a  corporation. 

2880.  Id.;  special  provisions  relating  to  railroad  corporations. 

2881.  Id. ;  relating  to  express  companies. 

2882.  Last  two  sections  qualified. 

2883.  Second  and  third  summons;  effect  thereof. 

2884.  Where  name  of  defendant  is  unknown. 
2886.  Return  of  summons. 

|  2876.  Aetion;  how  eosunenced. 

An  action  is  commenced  before  a  justice  of  the  peace,  eithey 
by  the  voluntary  appearance  and  joinder  of  issue  by  the  parties, 
or  by  the  service  of  a  summons. 

2  ft.  8.  227,  U  11,  12  and  IS  (2  Edm.  243). 

S  287T.  rAm'd\,  1004.1   Contents  of  summons. 

The  summons  must  be  directed,  generally,  to  any  constable  of 
the  county  where  the  justice  resides;  and  it  must  command  him 
to  summon  the  defendant  to  appear  before  the  justice,  at  a  place 
specified  therein,  to  answer  the  complaint  of  the  plaintiff  in  a  v 
civil  action.  Where  the  summons  is  accompanied  with  an  order 
to  arrest  the  defendant,  it  must  be  made  returnable  immediately 
upon  the  arrest  pf  the  defendant,  within  twelve  days  after  the 
day  when  it  was  issued;  in  every  other  case,  it  must  be  return- 
able at  a  time  therein  specified,  not  less  than  six  nor  more  than 
twelve  days  after  the  day  when  it  was  issued.  A  summon? 
shall  not  be  made  returnable  on  a  legal  holiday. 

Id.,  §  14,  am'd;  L.  1904,  en.  99.    In  effect  Sept.  1,  1904. 

I  2878.  Service  of  summons. 

Personal  service  of  the  summons  must  be  made  by  delivering 
a  copy  thereof  to  the  defendant;  except  where  it  is  specially  pre- 
scribed in  this  chapter  that  personal  service  may  be  made  by 
delivering  a  copy  to  another  person.  Where  service  of  a  sum- 
mons is  personal,  it  must  be  made  at  least  six  days  before  the 
time  of  appearance  specified  therein;  except  where  i%  is  accom- 
panied with  an  order  of  arrest. 

Id.,  f  15,  am'd. 

S  2870.  [Am'd,  1904.]    Id.j  upon  a  corporation* 

Where  the  defendant  to  be  served  is  a  corporation,  or  person, 
company  or  partnership  doing  business  in  another  county  than 
that  in  which  he  or  it  resides,  the  summons  may  be  personally 
served  upon  it  or  bun  by  delivering  a  copy  thereof  to  am  officer, 
managing  agent  or  person  to  whom  a  copy  of  the  summons  in  an 
action  brought  against  the  corporation  in  the  supreme  court 
might  be  delivered  as  prescribed  in  sections  four  hundred  and 
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thirty-ore  and  fcur  hundred  and  thirty-Wo  of  this  act,  or,  to 
any  director,  managing  agent  or  trustee  of  the  corporation,  per- 
son, partnership  or  company  by  whatever  official  title  he  or  it 
Is  called. 

Co.  Proc,  I  64:  L.  1847,  ch.  470,  |  46  (4  Edm.  587);  L.  1904,  ch.  827.  b 
effect  April  29,  1004. 

|  8S80.  [Am'd,  lOOO.]  Id.i  special  provision  relating  ts 
railroad   corporations. 

Where  the  defendant  to  be  served  is  a  railroad  corporation, 
and  no  officer  thereof  resides  in  the  county,  to  whom  a  copy  of 
the  summons  may  be  delivered,  as  prescribed  in  the  last  section, 
it  may  be  personally  served,  by  delivering  a  copy  thereof  to  a 
local  superintendent  of  repairs,  freight  agent,  agent  to  soil 
tickets,  or  station  keeper  of  the  corporation,  residing  in  the 
county;  unless,  at  least  thirty  days  before  it  was  issued,  the 
corporation  had  filed,  in  the  office  of  the  clerk  of  the  county,  a 
written  instrument,  designating  a  person  residing  in  the  county, 
upon  whom  process  to  be  issued  by  a  justice  of  the  peace  against 
it,  may  be  served:  in  which  case,  the  summons  may  be  person- 
ally served  by  delivering  a  copy  to  the  person  so  designated. 

L.  1864,  oh.  288,  II 14, 19  (8  Edm.  645);  L.  1800,  oh.  511.    In  effect  Sept.  1, 1900. 

|  2881.  [Am'd,  181)5,  190S.]  Id.f  relating*  to  express,  Insur- 
ance and  telegraph  companies. 

Where  the  defendant  to  be  served  is  a  corporation,  association, 
partnership  or  person  doing  business  in  the  state  as  an  expres:> 
company,  an  insurance  company,  or  a  telegraph  company,  and  no 
person  resides  in  the  county  to  whom  a  copy  of  the  summons  may 
be  delivered,  as  prescribed  in  the  foregoing  sections  of  this  article, 
it  may  be  personally  served  on  the  express  company  by  delivering 
a  copy  thereof  to  any  local  or  general  agent  to  receive  freight  or, 
parcels,  route  agent,  or  messenger  of  the  defendant,  residing  in 
the  county,  and  on  any  insurance  company  by  delivering  a  copy 
thereof  to  any  local  or  general  agent  of  the  defendant,  residing 
in  the  county,  and  on  any  telegraph  company  by  delivering  a  copy 
thereof  to  any  office  manager  of  the  defendant,  residing  in  the 
county;  unless  at  least  thirty  days  before  it  was  issued,  the  defend- 
ant had  filed  in  the  office  of  the  clerk  of  the  county,  a  written 
instrument,  designating  a  person  residing  in  the  county,  upon 
whom  process  to  be  issued  by  a  justice  of  the  peace  against  the 
defendant  may  be  served;  in  which  case  the  summons  may  be 
personally  served  by  delivering  a  copy  thereof  to  the  person  so 
designated. 

L.  1895,  ch.  849;  L.  1006,  ch.  211.     In  effect  Sept.  1,  1900. 

|  2882.  Last  two  sections  quail  lied. 

Where  a  person  has  been  designated,  as  prescribed  in  either 
of  the  last  two  sections,  and  the  designation  has  been  revoked,  or 
it  appears,  by  affidavit  or  the  return  of  the  constable,  to  whom 
a  summons  has  been  duly  delivered  for  service,  that  the  person 
designated  is  dead,  or  has  ceased  to  reside  within  the  county;  or 
that  he  cannot,  after  due  diligence,  be  found  within  the  county, 
so  as  to  deliver  a  copy  of  the  summons  to  him;  the  original  sum- 
mons, or  the  second  or  third  summons,  issued  as  prescribed  in  the 
next  section,  may  bo  served  as  if  the  designation  had  not  been 
made.  Such  a  designation  may  be  revoked  by  a  writing,  executed 
and  filed  in  like  manner  as  required  for  the  purpose  of  making 

the  designation. 
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|  2883.    Second  and  third  ■■mnons)  effect  thereof. 

Where  it  appears,  by  the  return  of  the  constable,  to  whom  a 
summons  has  been  duly  delivered  for  service,  that  it  was  not 
served,  for  any  cause,  a  second  summons  may  be  issued  by  the 
same  justice,  in  the  same  action,  within  twenty  days  after  the 
first  summons  was  issued;  and,  upon  the  like  return  thereof,  a 
third  summons  may  be  issued,  within  twenty  days  atter  the  sec- 
ond was  issued.  The  second  or  the  third  summons,  as  the  case 
may  be,  relates  back  to  the  time  when  the  first  summons  was 
issued;  and  with  respect  to  all  proceedings  before  actual  service, 
the  service  thereof  has  the  same  effect,  as  if  the  first  summons 
had  been  seasonably  served.  For  the  purpose  of  issuing  a  new 
summons,  as  prescribed  in  this  section,  u  previous  summons  may 
be  returned  upon  the  sixth,  or  any  subsequent  day,  before  the 
return  day  thereof. 

S  2884.  Where  name   of  defendant  Is  unknown. 

Where  the  plaintiff  is  ignorant  of  the  name,  or  part  of  the 
name  of  a  defendant,  that?  defendant  may  be  designated  in  the 
summons,  and  in  any  other  process  or  proceeding  in  the  action,  by 
a  fictitious  name,  or  by  so  much  of  his  mime  as  is  known,  adding 
a  description,  identifying  the  person  intended.  The  person  so 
designated  must  thereupon  be  regarded  as  a  defendant  in  the 
action,  and  as  sufficiently  described  therein  for  all  purposes. 
When  his  name,  or  the  remainder  of  his  name,  becomes  known, 
the  justice,  before  whom  the  action  is  pending,  must  amend  the 
proceedings  already  taken,  by  the  insertion  of  the  true  or  full 
name,  in  place  of  the  fictitious  name,  or  part  of  a  name;  and  all 
subsequent  proceedings  must  be  taken  under  the  name  so  in- 
serted. 

2  B.  S.  274,  |  282  (2  Edm.  282). 

|  2885.  Return  of  minmoni, 

A  constable,  who  serves  a  summons,  must,  at  or  before  the  time 
when  the  same  is  returnable,  make  and  deliver  to  the  justice  a 
written  return  thereof,  under  his  hand,  stating  the  time  when,  and 
the  manner  in  which,  he  served  it.  A  constable  who  fails  season- 
ably to  serve  a  summons,  delivered  to  him  for  service,  must  make 
a  written  return  thereof  under  his  hand,  stating  that  it  was  not 
served,  and  the  reason  why  he  failed  to  serve  it. 

2  B.  8.  228,  |  16  (2  Edm.  244). 
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ARTICLE    SECOND. 

Appearance  of  parties. 

Sec.  28S0.  Parties  mny  appear  In   person  or  by  attorney. 

2887.  Guardian  atl  litem  for  fiilant  plaintiff. 

2888.  Id. :  for  infant  defendant. 

2889.  \Mien   countable,   or   law   partner  or  clerk   of  justice  may  not  act 

ns  attorney. 

2890.  Authority  of  attorney:   how  proved. 

2801.  Plaintiff  to   prove   his   case,    except    where   a  verified   complaint  te 

served. 
2S92.  Defendant   may  offer   to  compromise;    proceedings   thereupon. 
2^93.  Justice  to  wait  one  hour. 

S  2880.    PnrtleM    may    appear    In    pernon    or    by    attorney. 

A  party  to  an  action  before  a  justice  of  the  peace,  who  is  of 
full  ape,  may  appear  and  prosecute  or  defend  the  same,  in  person 
or  by  attorney,  at  his  election,  unless  he  has  beeu  judicially  de- 
clared    to   be   incompetent   to    manage   his    affairs. 

2  R.  8.  232,   ||   39  and  41    (2  Edm.   248).  • 

I  2887.   Guardian  ad  litem   for  Infant  plaintiff. 

Before  a  snmnionR  is  issued  in  behalf  of,  or  an  issue  is  joined 
without  summons  by,  an  infant  plaintiff,  the  justice  must  ap- 
point a  competent  and  responsible  person,  nominated  hy  tho 
plaintiff  or  his  general  guardian,  to  appear  as  his  guardian  for 
the  purpose  of  the  action.  t  The  written  consent  of  the  person  ** 
appointed  must  be  filed  with  the  justice,  before  his  appointment. 
Tlic  guardian  so  appointed  is  responsible  for  the  costs. 

Id..   |  40   (2  Edm.  248). 

f   2888.   Id.;   for  Infant   defendant. 

After  the  service  and  return  of  a  summons  against  an  infant 
defendant,  no  other  proceeding  shall  be  taken  in  the  action  until 
a  person  has  been  appointed  to  appear  as  his  guardian  for  the 
purpose  of  the  action.  Upon  the  nomination  of  the  defendant, 
the  justice  must  appoint  n  proper  person  for  that  purjMwe.  If  the 
defendant  does  not  appear  upon  the  return  of  the  summons,  or  if 
he  neglects  or  refuses  to  nominate,  the  justice  way.  on  the  ap- 
plication of  the  plaintiff,  appoint  any  proper  person  as  his  guard 
ian.  The  written  consent,  of  the  person,  so  appointed,  ruist  b» 
filed  with  the  justice  before  his  appointment.  The  guardian  so 
appointed  is  not  responsible  for  any  costs. 

Id.,   II  42  and  43. 

J  28Nft.  r*ni'd.  IftOft.l  When  eonwtable  or  law  partner 
or  clerk  of  Juittlee   may  not  aet  an  attorney. 

Subject  to  the-  provisions  of  sections  two  hundred  and  seventy - 
one  and  two  hundred  and  seventy-two  of  the  penal  law,  any 
person,  other  than  the  constable  who  served  the  summons  or  the 
venire,  or  the  law  partner  or  clerk  of  the  justice,  may  be  the  at- 
torney for  a  party  to  an  action  before  a  justice  of  the  peace. 

Id..    I   44:    L.    ISOt.    ch.    421    ffl   Edm.   295).      Am'd   by   L.    19C0.   ch.   OS 
S    3.      Sr-c   note   81    of  notes   of    Board   of    Statutory   Consolidation   at  end   of 
code. 

i   2890.   Authority   of  attorney;   how  proved. 

The  attorney's  authority  mny  be  conferred  orally  or  in  writing, 
but  the  justice  shall  not  suffer  a  person  to  appear  n<«  an  attorney, 
unless  his  authority  is  admitted  by  the  adverse  party,  or  proved 
by  the  affidavit  or  oral  testimony  of  himself,  or  another. 

id.,  i «  rw 
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§   2891.   [Am'd,   1S06.]       Plaintiff  to  prov«   bis  case,    except 
where  *  vera  lied  c.«mpi«»int  Is  aeiv,  d. 

If  a  defendant  fails  to  appear  and  answer,  the  plaintiff  cannot 
recover  without  proving  his  case,  except  in  an  action  which  has 
been  commenced  by  the  service  of  a  sum  mo  us  and  verified  com- 
plaint as  provided  by  section  twenty -nine  hundred  and  thirty-six 
of  this  code;  in  such  action,  in  case  the  defendant  fails  to  an- 
swer said  complaint,  as  provided  by  section  twenty-nine  hundred 
and  thirty-eight  of  this  code,  at  the?  time  of  the  return  of  said 
summons  he  shall  be  deemed  to  have  admitted  the  allegations  of 
the  complaint  as  true,  and  the  court  shall,  upon  filing  the  sum- 
mons and  complaint,  with  due  proof  of  service  thereof,  enter 
judgment  for  the  plaintiff  and  against  the  defendant,  for  the 
amount  demanded  in  such  complaint*  with  costs,  without  further 
proof, 
do.  Pivc,  I  G4»  subd.  8;  L.  1000,  cb.  201.    In  effect  Sept.  1,  1006. 

{  2Si>2.  Defendant  may  offer  to  compromise;  proceedings 
thereupon. 

Except  in  an  action  to  recover  a  chattel,  the  defendant  may, 
upon  the  return  of  the  summons  and  before  answering,  file  with 
the  justice  a  written  offer  to  allow  judgment  to  be  taken  against 
him  for  a  sum  therein  specified,  with  costs.  If  there  are  two  or 
more  defendants,  and  the  action  can  be  severed,  a  like  offer  may 
be  made  by  one  or  more  of  the  defendants  against  whom  a  sep- 
arate judgment  may  be  taken.  If  the  plaintiff  thereupon,  before 
taking  any  other  proceeding  in  the  action,  files  with  the  justice 
a  written  acceptance  of  the  offer,  the  justice  must  fender  judg- 
ment accordingly.  If  an  acceptance  is  not  filed,  the  offer  cannot 
be  given  in  evidence  upon  the  trial;  but.  If  the  plaintiff  fails  to  ob- 
tain a  more  favorable  judgment,  he  cannot  recover  costs  from  the 
time  of  the  offer,  and  must  pay  the  defendant's  costs  from  that 
time. 
Id.,   part  of  subd.  15. 

9  2893.  JoHtlce  to  vrmlt  one  hour. 

Upon  the  return  of  a  summons  duly  served,  *hp  justice  must 
wait  one  hour,  after  the  time  specified  therein  for  its  return,  un- 
less  the  parties  sooner  appear. 

2  R.  ».  233,  |  46  (2  Edm.  249),  am'd. 
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ARTICLES  THIRD. 

Order  of  arrest. 

Sec.  2894.  Order  of  arrest;  in  what  cases  It  may  be  granted. 
2886.  Id. ;  In  what  actions. 
2890.  Id. ;  upon  what  papers. 

2897.  Id. ;  Us  contents. 

2898.  Duty  of  constable. 

2809.  Return.     When  plaintiff  notified  must  appear. 

2900.  Constable  to  keep  defendant  In  custody. 

2901.  Motion  to  discharge  from  arrest. 

2902.  Effect  of  discharging  defendant. 

2903.  When  plaintiff  must  prove  extrinsic  facts. 

2904.  Privilege  from  arrest. 

§  2894.  Order  of  arrest)  In  what  castes  ft  nay  lie  granted* 

At  the  time  when  the  summons  is  issued,  in  an  action  specified 
in  the  next  section,  the  justice  who  issues  the  summons  must,  upon 
the  application  of  the  plaintiff,  and  upon  compliance  by  him  with 
the  provisions  of  this  article,  grant  an  order  for  the  arrest  of 
the  defendant,  in  either  of  the  following  cases: 

1.  Where  the  defendant  to  be  arrested  is  not  a  resident  of 
the  county. 

2.  Where  the  plaintiff  is  not  a  resident  of  the  county;  or.  if 
there  are  two  or  more  plaintiffs,  where  all  are  non-residents 
thereof. 

3.  Where  it  appears  to  the  satisfaction  of  the  justice  by  the 
affidavit  of  the  plaintiff  or  another  person,  that  the  defendant  U 
about  to  depart  from  the  county,  with  intent  not  to  return 
thereto. 

But  such  an  order  cannot  be  granted,  where  the  defendant, 
against  whom  it  is  applied  for,  is  a  female. 
2  E.  S.  228,  S  17  (2  Edm.  244);  2  R.  S.  253,  |  158  (2  Edm.  270). 

|  2895.  Id.)  In  what  actions. 

An  order  of  arrest  shall  not  be  granted,  except  where  the  ac- 
tion is  brought  for  one  or  more  of  the  following  causes: 

1.  To  recover  a  fine  or  penalty. 

2.  To  recover  damages  for  a  personal  injury,  of  which  a  jus- 
tice of  the  peace  has  jurisdiction;  an  injury  to  property,  including* 
the  wrongful  taking,  detention,  or  conversion  of  personal  p  opeity; 
misconduct  or  neglect  in  office,  or  in  a  professional  employment; 
fraud;  or  deceit.  But  this  subdivision  does  not  apply  to  a  claim 
for  damages  in  an  action  to  recover  a  chattel. 

3.  To  recover  for  money  received,  or  to  recover  a  chattel: 
where  it  appears  that  the  money  was  received,  or  that  the  chat- 
tel was  embezzled  or  fraudulently  misapplied,  by  a  public  officer, 
or  by  an  attorney,  solicitor,  or  counsellor,  or  by  an  officer  oi 
agent  of  a  corporation  or  banking  association,  in  the  course  of  Ms 
employment;  or  by  a  factor,  agent,  broker,  or  other  person  in  a 
fiduciary  capacity. 

Substituted  for  L.  1831,  part  of  §}  30  and  31   (4  Edm.  472). 

|  2896.  Id.  i  npon  what  papers. 

Where  it  appears  to  the  justice,  by  the  affidavit  of  the  plaintiff 
or  another  person,  that  a  sufficient  cause  of  action  exists,  against 
the  defendant,  and  that  the  case  is  within  the  provisions  of  the 
last  two  sections,  he  must  grant  the  order  of  arrest.  Bat  before 
granting  it,  he  must  require  a  written  undertaking  to  the  defend- 
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ant.  on  the  part  of  the  plaintiff,  with  n:u-  or  iuopo  sureties,  up- 
proved  by  the  justice,  to  the  effect  that,  if  the  defendant  re- 
coveiK  judgment,  the  plaintiff  will  pay  all  costs  which  may  be 
iiw>  mum  u»  (tie  iteleiiiiuiit,  and  all  damages  which  he  may  mi.  lai.i 
by  i  en  son  of  the  amst,  not  exceeding  the  sum  specified  in  the 
undertaking  which  must  be  at  least  one  hundred  dollars. 
Substituted  for  2  R    8.  227,  228.  part  of  §|  1?  and  19  (2  EJm.  244). 

|  SKf»7.   Id.  |  ft*  contents. 

The  order  must  be  subscribed  by  the  justice  and  indorsed  iidom 
or  attached  to  the  summous.  It  must  briefly  recite  the  ground  of 
arrest;  nrd  it  must  direct  the  conRtnble,  who  serves  the  summons, 
to  arrest  the  defendant:  to  bring  him  forthwith  before  the  justice; 
and  to  notify  the  plaintiff  of  the  arrest,  if  he  can  do  so  with 
reasonable  diligence. 

Id.,  f  20,  am'd. 

§  2898.  Duty   off  constable. 

The  constable  must,  at  the  time  of  serving  the  summons,  exe* 
wle  the  order  of  arrest,  by  arresting  the  defendant,  and  taking 
him  forthwith  before  the  justice.  If  the  justice  is  absent,  or  nn- 
••t  !«•  to  try  the  action,  the  constable  must  forthwith  take  the  de- 
fendant before  another  justice  of  the  same  town  or  city;  who 
must  take  cognizance  of  the  action,  and  proceed  therein,  as  if  the 
summons  had  been  issued,  and  the  order  of  arrest  had  been 
granted  by  him. 

16..  |  21,  am'd. 

|  2809.  Return.    When  plaintiff  notified  must  appear. 

The  constable,  executing  the  order  of  arrest,  must  forthwith 
deliver  to  the  justice  the  order,  and  a  written  return  thereto, 
under  his  hand,  stating  the  manner  in  which  he  has  executed  it 
and  either  that  he  has  notified  the  plaintiff,  or  that  lie  could  not 
do  so,  with  reasonable  diligence.  If  he  returns  that  he  has  no- 
tified the  plaintiff,  the  latter  must  appear  within  one  hour  after 
the  defendant  is  brought  before  the  justice;  otherwise  judgment 
of  nonsuit  must  be  rendered  against  nim. 

Id.,  f  22,  am'd. 

|  3900.  Constable  to  keep  defendant  In  custody. 

The  constable  executing  the  order,  or  another  constable,  by 
direction  of  the  justice,  must  keep  the  defendant  in  enst-dy.  un'fl 
he  is  discharged  by  the  order  of  the  justice,  or  judgment  is  ren- 
dered in  his  favor:  but  the  detention  shall  not,  in  any  case,  exr  e  I 
twelve  hours  from  the  time  when  the  defendant  is  brought  before 
the  justice:  unless,  within  that  time,  a  venire  is  issued,  or  the 
trial  of  the  action  is  commenced,  or  unless  either  is  delayed  with 
the  express  assent  of  the  defendant. 
Td.,  f  26,  am'd. 

|  2901.  Motion  to  discharge  from  arrest. 

A  defendant,  arrested  as  prescribed  in  this  article,  may,  without 
notice,  upon  the  appearance  of  the  plaintiff  before  the  justice,  or 
at  any  time  afterwards  before  judgment,  upon  two  days' 
notice  given  personally  to' the  plaintiff,  or  to  his  agent  or  attor- 
ney who  appeared  for  Mm  before  the  justice,  apply  to  the  jnsti.e 
for  an  order,  dischargie"  him  from  tne  arrest.  The  application 
may  be  founded  upon  tl  e  papers  upon  which  the  order  of  arrest 
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was  granted,  and  anon  the  complaint,  if  it  ha*  been  made.    The 

Justice  must  grant  the  application,  where  it  appears  that  the  ewe 
i  not  within  the  provisions  of  sections  2894  and  2895  of  this  act. 
The  justice  must  also,  upon  the  defendant's  application,  grant 
an  order  discharging  him  from  arrest,  if  the  plaintiff  fails  to  take 
out,  from  the  justice,  an  execution  upon  a  judgment  in  his  favor, 
before  the  expiration  of  one  hour  after  he  is  entitled  thereto. 

|  2002.  Effect  of  discharging  defendant* 

The  discharge  of  the  defendant  from  arrest,  before  judg- 
ment as  prescribed  in  the  last  section,  or  in  section  2flf>1  of  thin 
act,  does  not  affect  the  jurisdiction  of  the  justice  over  ihe  nction, 
which  must  proceed,  as  If  it  had  been  commenced  in  the  ordinnTy 
manner.  His  discharge  from  arrest,  after  judgnieut*  ns  prescrP  ed 
in  the  last  section,  does  not  affect  the  execution. 

§  2003.  When  plaintiff  must  prove  extrinsic  facts. 

Where  an  order  of  arrest  has  been  grnnted  and  executed,  in  a 
case  specified  in  subdivision  third  of  section  2805  of  this  act,  the 
plaintiff  cannot  recover  upon  a  default,  and  the  defendant  is  en- 
titled to  judgment  upon  a  trial,  unless  the  plaintiff  establishes  nil 
the  matters  of  fact,  which  are  required,  by  that  subdivision  to 
entitle  him  to  an  order  of  arrest. 

|  2004.  Privilege   from  arrest. 

Thi»  article  does  not  abridge  or  otherwise  affect  a  privilege 
from  arrest  given  by  law,  or  a  right  of  action  for  the  breach 
thereof.  A  privileged  person  is  entitled  to  be  discharged  from 
arrest,  by  the  order  of  the  justice  before  whom  he  is  brought, 
upon  proof,  by  affidavit,  of  the  facts  entitling  him  to  a  discharge; 
or  he  may  apply  for  and  obtain  an  order  lor  his  discharge,  as 
prescribed  iu  section  504  of  this  act. 
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ARTICLES  FOURTH. 

Attachment  of  property. 

lee.  3805.  In  whit  actions,  warrant  of  attachment  may  be  granted 
2806.  What  moat  be  shown  to  procure  a  warrant. 
2U07.  Warrant;  form  and  content*  thereof. 
-  2908.  Undertaking. 
2809.  Warrant;  bow  executed. 

2B10.  Service  of  summons  and  warrant  upon  defendant. 
2811.  Undertaking  by  defendant;  re-delivery  to  him. 
2912.  Claim  by  tblrd  person;  bond  and  delivery  thereupon. 

2815.  Action  upon  bond. 

2914.  When  defendant  may  prosecute  bond. 

2816.  Keturn  of  warrant. 

2916.  Motion  to  vacate  or  modify  warrant,  etc. 

2917.  Effect  of  vacating  warrant. 

2918.  Proceedings  where  summons  not  personally  served. 

|  8905.  In  what  sections,  warrant  of  attachment  may  b« 


In  an  action  brought  before  a  justice  of  the  peace  a  warrant 
of  attachment  against  the  property  of  one  or  more  defendants 
must  be  granted,  upon  the  application  of  the  plaintiff,  as  pre- 
scribed in  this  article,  where  the  action  is  brought  upon  a  judg- 
ment, or  to  recover  for  one  or  more  of  the  following  causes: 

1.  Breach,  of  a  contract,  express  or  implied. 

2.  Wrongful  conversion  of  personal  property. 

3.  Any  other  injury  to  personal  property,  in  consequence  of  neg- 
ligence, fraud,  or  other  misconduct. 

Substitute  for  2  R.  8.  280,  part  of  fit  26,  27  and  28  (2  Bdm.  245);  L.  1881, 
CO.   800,  |  84  (4   Edm.  478). 

|  2906.  What  mut  be  shown  to  procure  a  warrant. 

To  entitle  the  plaintiff  to  such  a  warrant,  he  must  show,  by 
affidavit,  to  the  satisfaction  of  the  justice  as  follows: 

1.  That  a  sufficient  cause  of  action  exists  against  the  defendant, 
to  recover  damages  for  one  or  more  of  the  causes  specified  in  the 
last  section.  If  the  action  is  upon  a  judgment,  or  to  recover  for 
breach  of  a  contract,  the  affidavit  must  show  that  the  plaintiff  is 
entitled  to  recover  a  sum  stated  therein,  over  and  above  nil 
counterclaims  known  to  him. 

2.  That  the  defendant  is  either  a  foreign  corporation;  or  not  a 
resident  of  the  State;  or,  if  the  defendant  is  a  natural  person, 
and  a  resident  of  the  State,  that  he  has  departed,  or  is  about 
to  depart,  from  the  county  where  he  last  resided,  with  intent  to( 

'  defraud  his  creditors,  or  to  avoid  the  service  of  a  Riimmons;  or 
keeps  himself  concealed,  with  the  like  intent;  or,  if  the  defendant 
is  a  natural  person,  or  a  domestic  corporation,  that  b?  or  it  has 
removed,  or  is  about  to  remove,  property  from  the  county  where 
the  defendant,  being  a  natural  person,  last  resided,  or,  being  a 
corporation,  last  kept  its  principal  office,  or  from  the  county  in 
which  the  action  is  brought,  with  intent  to  defraud  his  or  its  cred- 
itors; or  has  assigned,  disposed  of,  or  secreted,  or  is  about  1o 
assign,  dispose  of,  or  secrete,  property,  with  the  like  intent ;  or  that 
the  defendant,  being  a  natural  person  of  full  age,  and  a  resident  of 
the  State,  has  been  continuously  without  the  United  States  for 
the  space  of  six  months  or  more,  immediately  before  the  applica- 
tion, and  either  that  he  has  not  made  a  designation  of  a  per- 
son, upon  whom  to  serve  a  summons  in  his  behalf,  as  prescribed 
in  ruction  430  of  this  act,  or  that  service  upon  the  person  so 
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designated   cannot  be  made,   with   due  diligence,  in  the  county 
where  the  person  making  the  designation  resides. 

The  affidavit  must  be  filed  with  the  justice,  when  the  warrant 
is  granted. 

2  R.  S.  480,  part  of  ||  M,  *I  and  28  (2  Edm.  245). 

I2907.  Warrant  |  form  and  content*  thereof. 

The  warrant  must  be  granted  by  the  Justice  who  issues  the 
summons,  at  the  time  when  the  summons  is  issued;  and  it  must 
be  indorsed  thereupon,  or  annexed  thereto.  It  most  be  subscribed 
by  the  justice,  and  must  briefly  recite  the  ground  of  the  attach- 
ment. It  must  require  the  constable,  to  whom  the  summons  is 
delivered,  to  attach,  on  or  before  a  day  specified  therein*  which 
must  be  at  least  six  days  before  the  return  day  of  the  summons, 
and  safely  to  keep,  as  much  of  the  defendant's  £oods  and  chat- 
tels, within  his  county,  as  will  satisfy  the  plaintiff's  demand, 
with  the  costs  and  expenses,  and  to  make  return  of  his  proceed- 
ings thereon  to  the  justice,  at  the  time  when  the  summons  is 
returnable.  The  amount  of  the  plaintiff's  demand  must  be  speci- 
fied in  the  warrant,  as  stated  in  the  affidavit. 

id..  |  so,  im'd 

ft  2^08.   Umdertakina. 

Before  granting  the  warrant,  the  justice  must  require  a  written 
undertaking  to  the  defendant,  on  the  part  of  the  plaintiff,  with 
one  or  more  sureties,  approved  by  the  justice,  to  the  effect  that, 
if  the  defendant  recovers  judgment,  or  the  warrant  of  attach- 
ment is  vacated,  the  plaintiff  will  pay  all  costs  which  may  be 
awarded  to  the  defendant,  and  all  damages  which  he  may  sustain 
by  reason  of  the  attachment,  not  exceeding  the  sum  specified  in  , 
the  undertaking,  which  must  be  at  least  two  hundred  dollars:  and 
that  if  the  plaintiff  recovers  judgment,  he  will  pay  to  the  de- 
fendant all  money  received  by  him  from  property  taken  by  virtue 
of  the  warrant  of  attachment,  or  upon  any  bond  given  therefor, 
over  and  above  the  amount  of  the  judgment,  and  interest  there- 
upon. 

Id.,  |  2»,  am'd. 


g  29011.   [Am»4,  1*08.]    Warrant  t  how  ex  era  ted;  pertebaJfcle 
property  may  be  Bold. 

The  constable  to  whom  the  warrant  of.  attachment  is  delivered, 
must  execute  it  at  least  six  days  before  the  return  day  of  the 
summons,  by  levying  upon  and  taking  into  his  custody  so  much 
of  the  goods  and  chattels  of  the  defendant,  not  exempt  from 
levy  and  sale  by  virtue  of  an  execution,  including  money  and 
bank  notes,  which  he  finds  within  his  county,  as  will  satisfy  the 
plaintiff's  demand,  v  'th  the  costs  and  expenses.  He  must  safely 
keep  the  property  attached,  to  be  disposed  of  as  prescribed  in 
this  article,  and  must  immediately  make  an  inventory  thereof, 
stating  therein  the  estimated  value  of  each  item  or  article. 
Provided,  hovever,  if  property  attached  is  perishable,  the  jus- 
tice who  issued  the  warrant  may,  by  an  order  made  and  entered 
upon  his  docket,  and  with  or  without  notice,  as  the  urgency  of 
the  case  in  his  opinion  requires,  direct  the  constable  to  sell  such 
property  at  pub!?c  auction,  and  thereupon  the  constable  must 
sell  it  accordingly.  A  certified  copy  of  the  order  directing  the 
sale  shall  be  delivered  to  such  constable.  Such  order  must  pre- 
scribe the  time  and  place  of  the  sale,  and  notice  thereof  must  be 
given  in  such  manner  and  for  such  time  as  directed  by  the  order. 
The  constable  shall  retain  in  his  hands  the  proceeds  of  such  sale 
until  the  final  determination  of  the  action. 
I<L,  1 81,  am'd;  L.  1831,  ch  800. 1 86  a  Edm.  473);  L.  1903,  ch.  312.  In  eflbct  May  «,  1801 
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8  2910.  Service  of  innunom  and  'warrant  upon  defendant. 

The  constable  must,  immediately  after  making  the  inventory, 
and  at  least  six  days  before  tbe  return  day  of  the  summons, 
serve  the  summons,  together  with  the  warrant  of  attachment 
and  inventory,  upon  the  defendant,  by  delivering  to  him  per- 
sonally a  copy  of  each,  if  he  can,  with  reasonable  diligence,  be 
fonnd  within  the  county;  or,  if  he  cannot  be  so  found,  by  leaving 
a  copy  of  each,  certified  by  the  countable,  at  the  last  place  of 
residence  of  the  defendant  in  the  county,  with. a  person  of  suit- 
able age  and  discretion;  or,  if  such  a  person  cannot  be  found 
there,  by  posting  it  on  the  outer  door,  and  also  depositing  an- 
other copy  in  the  nearest  post-office,  inclosed  in  a  sealed  post- 
paid wrapper,  directed  to  the  defendant  at  his  residence;  or,  if 
the  defendant  has  no  place  of  residence  in  the  county,  by  de- 
livering it  to  the  person  in  whose  possession  the  property  at- 
tached is  found. 

2  R.  S.  230,  |  31,  am'd  as  In  |  2009,  ante. 

|  2911.  Undertaking  by  defendant)  re~delivery  to  aim. 

The  defendant,  or  his  attorney  or  agent  in  his  behalf  may,  at 
any  time  before  judgment  is  rendered  in  the  action,  execute  and 
deliver  to  the  constable  an  undertaking  to  the  plaintiff,  in  a  sum 
specified  therein,  at  least  twice  the  value  of  the  property  at- 
tached, as  stated  in  the  inventory;  with  one  or  more  sureties, 
approved  by  the  constable,  or  by  the  justice  who  issued  the 
warrant;  and  to  the  effect  that,  if  judgment  is  rendered  against 
the  defendant,  and  an  execution  is  issued  thereupon,  within  six 
months  after  the  giving  of  the  undertaking,  the  property  attached 
shall  be  produced  to  satisfy  the  execution.  Thereupon  the  con- 
stable must  re-deliver  the  property  to  the  defendant. 

Id.,  |i  32,  34.  am'd. 

|  2912.  Claliu  by  tblrd  person)  bond  anil  delivery  there- 
upon. 

If  a  person,  not  a  party  to  the  action,  claims  any  property  at- 
tached, which  is  not  reclaimed  by  the  defendant,  as  prescribed  in 
the  last  section,  he  may,  at  any  time  after  the  seizure,  and  be- 
fore execution  is  issued  upon  a  judgment  rendered  in  the  action, 
execute,  and  file  with  the  justice,  a  bond  to  the  plaintiff,  with 
one  or  more  sureties,  approved  by  the  constable  or  by  the  jus- 
tice; in  a  penalty  at  least  twice  the  value  of  the  property  claimed; 
and  conditioned  that,  "in  an  action  upon  the  bond,  to  be  com- 
menced within  three  months  thereafter,  the  claimant  will  estab- 
lish that  he  was  the  general  owner  of  the  property  claimed,  at 
the  time  of  the  seizure;  or,  if  he  fails  so  to  do,  that  he  will  pay 
to  the  plaintiff  the  value  thereof,  with  interest.  The  constable 
must  thereupon  deliver  the  property  claimed  to  the  claimant. 

Id-,  part  of  §§  33,  34,  am'd. 

{  2913.  Action  upon  bond. 

A  judgment  for  the  plaintiff,  in  an  action  upon  a  bond  given 
as  prescribed  in  the  last  section,  must  award  to  him  the  value  of 
the  property  seized  and  delivered  to  the  claimant,  with  interest 
thereupon  from  the  time  of  the  delivery.  If  the  amount  so  re- 
covered exceeds  the  amount,  which  the  plaintiff  recovers,  in  the 
action  iu  which  the  warrant  of  attachment  was  issued,  he  is 
liable  to  the  defendant  in  that  action  for  the  excess. 

Id.,  part  of  Sf  30  and  37. 

§  2914.  When  defendant  may  proneente  bond. 

If  the  warrant  of  attachment  is  vacated  or  annulled,  the  de- 
fendant may  maintain  an  action,  upon  the  bond  specified  in  the 
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last  two  sections,   in  his  own  name,  in  the  same  manner  and 
with   the  like  effect,   as  the   plaintiff  might  have  done,  if  the 
warrant  had  remained  in  full  force. 
2  B.  S.  230,  i  38,  am'd. 

«  2915.  Return  of  warrant. 

The  constable  executing  the  warrant 'of  attachment  must,  at 
the  time  when  and  place  where  it  is  returnable,  make  n  return 
thereto,  under  his  hand,  stating  all  his  proceedings  thereupon. 
He  must  deliver  to  the  justice,  with  the  return,  each  bond  or 
undertaking  delivered  to  him,  pursuant  to  any  of  the  foregoing 
provisions  of  this  article,  and  a  certified  copy  of  the  inventory  of 
the  property  attached.  The  return  must  state  the  manner  in 
which  the  warrant  and  inventory  were  served,  and,  if  they  were 
served  otherwise  than  by  delivering  a  copy  thereof  to  the  de- 
fendant personally,  the  reason  therefor,  and  the  name  of  the 
person  to  whom  the  copy  was  delivered,  unless  his  name  is  un- 
known to  the  constable;  in  which  case,  the  return  must  describe 
him  so  as  to  identify  him,  as  nearly  as  may  be. 

Id.,  §  36,  as  am'd;  I*  1831,  cb.  300,  |  36  (4  Edm.  478). 

§  2910.   Motion  to  vacate  or  modify  warrant,  etc. 

A  defendant  whose  property  has  been  attached,  may,  upon  the 
return  of  the  summons,  apply  to  the  justice,  who  issued  the  war- 
rant of  attachment,  to  vacate  or  modify  it,  or  to  increase  the 
plaintiff's  security.  Such  an  application  may  be  founded  upon 
the  papers  upon  which  the  warrant  was  granted;  or  upon  proof, 
by  affidavit,  on  the  part  of  the  defendant;  or  upon  both.  If  it 
is  founded  upon  proof  on  the  part  of  the  defendant,  it  may  be 
opposed  by  new  proof,  by  affidavit,  upon  the  part  of  the  plaintiff, 
tending  to  sustain  any  ground  for  the  attachment,  recited  in  the 
warrant,  but  no  other.  The  justice  may,  upon  the  return  of  the 
summons,  or  at  any  other  time  to  which  the  action  is  adjourned, 
vacate  the  warrant  of  attachment  upon  his  own  motion,  if  he 
deems  the  papers,  upon  which  it  was  granted,  insufficient  to 
authorize  it. 

$  2917.  Effect  of  vmcatlaff  -warrant. 

Vacating  the  warrant  of  attachment  does  not  affect  the  juris- 
diction of  the  justice  to  hear  and  determine  the  action,  where 
the  defendant  has  appeared  generally  in  the  action;  or  where  the 
summons  was  personally  served  upon  him*  or  where  judgment 
may  be  taken  against  him,  as  being  indebted  jointly  with  another 
defendant,  who  has  been  thus  summoned,  or  has  thus  appeared. 
In  every  other  case,  the  justice,  who  vacates  a  warrant  of  attach- 
ment against  the  property  of  a  defendant,  must  dismiss  the  ac- 
tion as  to  him. 

|    2918.  Proceedings     where     summons     not     personally 
*  served. 

Where  the  defendant  has  not  appeared,  and  the  summons  has 
not  been  personally  served  upon  him,  and  property  of  the  defend- 
ant has  been  duly  attached  by  virtue  of  a  warrant,  which  has  not 
been  vacated,  the  justice  must  proceed  to  hear  and  determine 
the  action;  but,  in  an  action  subsequently  brought,  the  judgment 
is  only  presumptive  evidence  of  indebtedness,  and  the  defendant 
is  not  barred  from  any  counterclaim  against  the  plaintiff.  The 
execution,  issued  upon  a  judgment  so  rendered,  must  require  the 
constable  to  satisfy  it  out  of  the  property  so  attached,  without 
containing  a  direction  to  satisfy  it  out  of  any  other  property. 

L.   1831,   ch.  800,  f  30  (4  Edm.  474). 
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article:  fifth. 

Replevin. 

0ac.  2019.  When  action  for  a  chattel  may  be  brought. 

2990.  Plaintiff  may  procure  reple?ln;  affidavit  and  undcrtakinc. 

3921.  Requisition. 

2922.  Id. ;  bow  executed.    Service  of  summons,  etc. 

2928.  Return  of  constable. 

2924.  Defendant  may  except  to  sureties;  proceedings  thereon. 

2925.  Defendant  luuy  reclaim  chattel;  proceedings  thereon. 

2926.  Justification  of  suietles. 

2927.  When  and  to  whom  constable  must  deliver  chattel. 

2928.  Penalty  for  wrong  delivery  by  constable. 

2929.  Claim  of  title  by  tlitid  person. 

2930.  Defendant  may  demand  judgment  for  return. 

2931.  Proceedings  in  the  actiou;  notion  upon  undertaking. 
2982.  Proceedings  when  summons  not  personally  served. 
2933.  When  action  not  affected  by  failure  to  replevy. 

f  2)010.  When  action  for  a  chattel  may  be  brought. 

An  action  to  recover  a  chattel,  with  or  without  damages  for  the 
wrongful  taking,  withholding,  or  detention  thereof,  can  be 
brought  before  a  justice  of  the  peace  of  the  county  in  which  the 
chattel  is  found,  in  a  case,  and  subject  to  the  qualifications,  speci- 
fied in  sections  1680,  1600,  1601,  and  1692,  and  subdivision 
seventh  of  section  2862  of  this  act. 

Substituted  for  Go.  Proc.,  ft  58,  subd.  10,  am'd;  L.  1860,  eh.  181,  ft  «. 

|    2W90.    Plaintiff    may    procure    replevin)    amdavlt    sad 


The  plaintiff  may,  at  the  same  time  when  the  summons  is  is- 
sued, but  not  afterwards,  require  the  chattel  to  be  replevied,  as 
prescribed  in  this  article.  For  that  purpose,  he  must  deliver  to 
the  justice  an  affidavit  and  an  undertaking,  similar,  in  all  re- 
spects, to  the  affidavit  and  undertaking  required  to  be  delivered  to 
a  sheriff,  as  prescribed  in  sections  1605,  1607,  1690,  and  1712  of 
this  act;  except  that  the  sureties  in  the  undertaking  must  be 
approved  by  the  justice. 

I*.  1831,  ch.  300,  ff  2,  8  and  4  (2  Edm.  235;  5  id.  134). 

|  2021.  Requisition. 

Upon  receiving  the  affidavit  and  undertaking,  the  justice  must 
indorse  upon  or  attach  to  the  affidavit  a  written  requisition,  sub- 
scribed by  him,  requiring  the  corstnble,  to  whom  the  summons 
is  delivered,  to  replevy  the  property  described  in  the  affidavit,  on 
or  before  a  day  specified  in  the  requisition,  which  must  be  at  least 
six  days  before  the  return  day  of  the  summons.  The  affidavit  and 
requisition  must  be  delivered  to  the  constable,  with  the  summons. 

Id.,  part  of  f  4,  am'd. 

|  2922U  Id.;  how  executed.    Service  of  summons,  etc. 

The  constable  must  execute  the  requisition,  as  a  sheriff  is  re- 
quired to  execute  a  requisition,  in  an  action  brought  to  recover 
a  chattel,  as  prescribed  in  sections  1700,  1701,  and  1702  of  this 
act:  except  that  he  must  serve  the  summons,  affidavit,  and  re- 
nnwition  within  the  time  and  in  the  manner  prescribed,  by  section 
20"» O  of  this  act,  for  the  service  of  a  summons,  warrant  of  at- 
tachment, and  inve:  tory. 

W..  part  of  |  6. 
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I  2923.  Return  of  constable*  K 

The  constable  must,  on  or  before  the  return  day  of  the  sum- 
mons, make  a  return  to  the  requisition,  under  his  hand,  stating  all 
his  proceedings  thereupon;  and  file  it,  with  the  affidavit  and  re- 
quisition, with  the  justice.  The  return  must  state  the  manner  In 
which  the  summons,  affidavit,  and  requisition  were  served;  and,  if 
they  were  served  otherwise  than  by  delivering  the  requisite  copies 
to  the  defendant  personally,  the  reason  therefor,  and  the  name  of 
the  person  to  whom  the  copies  were  delivered,  unless  his  name  is 
unknown  to  the  constable;  in  which  caBe,  the  return  must  describe 
him  so  as  to  identify  him,  as  nearly  as  may  be. 

L.  1831,  cb.  300,  part  of  §  5. 

|   2924.   Defendant    may    except   to   »aretle«f    proceeding* 

thereon. 

At  any  time  after  the  chattel  has  been  replevied,  and  at  least 
two  days  before  the  return  day  of  the  summons,  the  defendant, 
unless*  he  requires  a  return  of  the  chattel,  may  serve  upon  the 
plaintiff,  or  upon  the  constable,  a  written  notice  that  he  excepts  to 
the  plaintiff's  sureties;  otherwise  he  is  deemed  to  have  waived  all 
objections  to  them.  If  such  a  notice  is  served,  the  sureties  must 
justify  upon  the  return  of  the  summons;  or  the  plaintiff  must  then 
give  a  new  undertaking,  to  the  pame  effect  as  the  original  under- 
taking, with  other  sureties,  who  must  then  appear  and  justify  be- 
fore the  justice. 
Id.,  5  6,  am'd. 

}   2925.     Defendant     niay     reclaim     chattel;     proceeding* 
thereon. 

At  any  time  before  the  return  day  of  the  summons,  the  defend- 
ant may,  if  he  does  not  except  to  the  plaintiff's  sureties,  serve  upon 
the  justice  a  notice  that  he  requires  the  return  of  the  chattel  re- 
plevied. With  the  notice  he  must  deliver  to  the  justice  an  affi- 
davit and  undertaking,  similar,  in  all  respects,  to  those  required 
to  be  given  by  a  defendant  upon  requiring  a  return  of  a  chattel, 
as  prescribed  in  sections  1704  and  1712  of  this  act,  omitting  the 
provision  in  the  undertaking,  "  or  if  the  action  abates  in  conse- 
quence of  the  defendant's  death."  The  sureties  in  the  undertak- 
ing must  justify  before  the  justice  upon  the  return  of  the  sum- 
mons. If  the  plaintiff  has  stated  separately  in  his  affidavit  the 
value  of  one  or  more  chattels  or  classes  >of  chattels,  as  prescribed 
in  section  1C97  of  this  act,  the  defendant  may  require  a  delivery 
of  part  of  the  property  replevied,  as  prescribed  in  that  section. 

Id.,  {  7. 

§  292G.  Justification  of  sureties. 

Except  as  otherwise  expressly  prescribed  in  this  article,  the  ex- 
amination and  qualifications  of  tne  sureties,  and  the  allowance  of 
the  undertaking,  upon  a  justification  pursuant  to  either  of  the  Inst 
two  sections,  must  be  the  snme  as  upon  a  justification  of  bail,  as 
prescribed  in  sections  579,  580.  nnd  581  of  this  act,  substituting  the 
justice  for  the  judge;  but  after  such  allowance,  the  undertaking 
must  be  filed  with  the  justice.  The  constable  is  thereupon  exone- 
rated from  liability. 
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|  2027.  When  «ud  to  nkem  countable  mniit  deliver 
chattel. 

If  the  defendant  neither  excepts  to  the  plaintiff's  sureties,  nor 
requires  the  return  of  a  chattel,  within  the  time  prescribed  for  that 
purpose;  or  if  lie  fails  to  procure  the  allowance  of  his  undertaking; 
or  if  the  plaintiff,  after  the.  defendant  has  excepted  to  his  sureties, 
duly  procures  the  allowance  of  his  undertaking,  the  constable 
must,  except  In  the  case  specified  in  the  next  section  but  one,  im- 
mediately deliver  the  chattel  to  the  plaintiff.  If  the  plaintiff, 
dfter  the  defendant  has  excepted  to  his  sureties,  fails  to  procure 
the  allowance  of  his  under  Liking;  or  if  the  defendant,  after  he  has 
required  the  return  of  the  chattel,  procures  the  allowance  of  his 
undertaking,  the  constable  must  immediately  deliver  the  chattel 
to  the  defendant. 

6fttaUtvted  for  L.  1881,  eh.  309,  part  of  }  T. 

}  292S.  Penalty  for  Trronjr  delivery  by  ooim table* 

A  constable  who  delivers  to  either  party,  without  tho  consent 
of  the  other,  a  ehattel  replevied  by  hiin,  except  as  prescribed  in 
the  last  section,  or,  by  virtue  of  an  execution  issued  upon  it  judg- 
ment in  the  notion,  forfeits  to  the  party  aggrieved  the  sum  of 
one  hundred  dollars:  and  is  also  liable  to  him  for  all  damages 
which  he  sustains  thereby. 

|  2829.  Claim  of  title  by  third  person. 

The  provisions,  regulating  the  proceedings,  where  a  person,  not 
a  party,  claims  property  which  has  been  replevied,  and  the  rights 
of  such  a  person,  and  of  the  sheriff,  as  prescribed  in  sections 
1709,  1710,  1711,  and  1712  of  this  act,  apply  to  a  like  case  in  an 
action,  brought  as  prescribed  in  this  article,  substituting  the  con- 
stable for  the  sheriff;  except  that  service  of  a  notice  and  of  a 
copy  of  the  claimant's  affidavit,  upon  the  plaintiff's  attorney,  as 
prescribed  in  section  1700,  must  be  made,  either  upon  the  plain- 
tiff personally,  or  upon  the  attorney  who  appears  for  him  beforfc 
the  justice;  and  that  the  sum  specified  in  the  undertaking,  given 
by  the  plaintiff  to  the  constable,  need  not  exceed,  in  any  case, 
three  hundred  dollurs. 

Id.,  §  9.     See  Co.  Proc.,  8  216. 

|  2030.  Defendant  may  demand  judgment  for  return. 

Where  a  chattel  has  been  replevied,  and  the  defendant  has  not 
required  the  return  thereof,  pending  the  action,  as  prescribed  in 
the  foregoing  sections  of  this  article,  he  may  in  his  answer, 
demand  judgment  for  the  return  thereof,  either  with  or  without 
damages  for  the  taking,  withholding,  or  detention. 

id.,  *  11. 

§  2031.  Proceedings  In  the  action)  action  npon  under- 
taking. 

8ection  1373.  section  1731.  cTCluding  subdivision  first  thereof, 
and  sections  1722,  1726,  1730.  1732.  1733.  1734,  and  1735  of  this 
act,  substituting  the  constable  for  tho  sheriff,  apply  to  the  pro- 
ceedings in  an  action  in  a  justice's  court  to  recover  a  chattel,  and 
to  an  action  aeainst  the  sureties  in  nn  undertaking  given  therei* 
except  us  otherwise  specially  prescribed  in  this  chapter. 

ftatetltnted  for  id.,  §  10. 
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I    2*32.     Prucecdliitfi     tvhen     iimmoui     mot     neraoiuUl) 

nerved. 

Where  the  defendant  does  not  appear,  and  the  summons  hus  Dot 
been  personally  served  upon  him,  and  a  chattel,  or  part  of  a 
chattel,  to  recover  which  the  action  is  brought,  has  been  replevied, 
nnd  the  proceedings  thereupon  have  been  duly  taken,  ns  pre- 
Kcriled  in  this  article;  the  justice  must  proceed  to  hear  nud  de- 
termine the  action,  with  respect  to  that  chattel  or  part  of  ft 
c-ht»ttel;  or,  if  the  action  is  brought  to  recover  two  or  more  chat- 
tels, with  respect  to  those  which  have  been  replevied;  in  like 
manner  and  with  like  effect  as  if  the  summons  had  been  personally 
served. 

L.  1831,  cb.  800,  |  12,  am'4. 

{  5*933.  When  action  not  affected  by  failure  to  replevy* 

Where  the  summons  has  been  personally  served  upon  the  de- 
fenuant,  or  where  he  appears,  the  justice  irn»-t  proceed  to  hear 
and  determine  the  action,  nlthourh  the  nlnint-fT  has  not  required 
the  chattel  to  be  replevied,  or  the  coup  table  has  uot  beeu  able 
to  » *>plevy  it 
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TITLE  HL 

Headings ;  including  counterclaim?,  and  proceedings  up* 

answer  of  title. 

Sec.  2934.  When  lssne  to  be  joined. 

2835.  Pleadings. 

2936.  Complaint. 

2937.  What  causes  of  action  may  be  Jolr<ed. 

2938.  Answer. 
2999.  Demurrer. 

2940.  General  rules  of  pleading. 

2941.  Account,  or  instrument  tor  payment  of  monqg 

2942.  Court  may  require  Items  to  be  exhibited. 

2943.  Immaterial   variance   to   be  disregarded. 

2944.  Amendment  of  pleadings. 

2945.  Counterclaims. 

294G.  Id.;    wheie   executor  or   trustee   is  a    parry. 

2947.  Consequence  of  neglect  to  plead  counterclaim. 

2948.  The  last  section  qualified. 

2949.  Judgment  upon  counterclaim. 

2960.  Judgment  when  accounts  exceed  $400. 

2961.  Answer  of  title. 

2962.  Undertaking  thereupon. 

2963.  In  what  court  new  action  to  be  brought. 

2964.  When  action  before  justice  to  be  discontinued. 

2955.  .Effect  of  faili..  ?  to  give  undertaking. 

2956.  When  title  cornea  in  question  on  plaintiff's  own  showing. 

2967.  Pleadings   In   new   action.      Undertaking   before   justice,    when   a> 

plica  ble. 
29C8.  Answer  of  title  as  to  one  of  several  causes  of  action. 

■ 

|  1034.  [Am*d,  1803.]    When  inane  to  be  joined. 

At  the  place,  and  within  one  hour  after  the  time,  specified  in  the 
summons  for  the  return  thereof;  or,  where  nn  order  of  arrest  is 
granted  and  executed,  within  twelve  hou:s  after  the  defendnut  is 
brought  before  the  justice;  or.  where  no  summons  is  issued,  nt 
the  time  when  the  parties  voluntarily  appear  to  join  Issue,  the 
pleadings  of  the  parties  must  be  made,  and  isrue  must  le  joined. 
Where  both  parties  appear  upon  the  return  of  the  summons,  ru 
issue  must  be  joined  before  an  adjournment  is  hnd,  except  when 
the  defendant  refuses  or  neglects  to  plead.    Where  nn  issue  of 
fact  or  an  issue  of  law  is  joined  in  a  justice's  couit,  or  before  n 
justice  of  the  peace  in  the  city  of  Brooklyn,  or  in  n::y  of  the 
towns  in  the  county  of  Kings,  in  which  the  judgment  demanded 
by  either  party  in  his  pleadings  exceeds  the  sum  of  one  hundred 
dollars;  or,  when  in  an  action  to  recover  a  chattel  or  chattel*. 
the  value  of  which  as  fixed  by  either  party  in  his  pleadings  or  affi- 
davits exceeds  one  hundred  dollars,  the  defendant  may,   aft^- 
issne  joined  and  before  an  adjournment  is  granted  upon  his  appli- 
cation, apply  to  the  justice  before  whom  the  action  is  brought  fo- 
nn    order   removing  the   action   into  the   county    court   of   the 
county    of    Kings.       Such    an    order    must    bo    granted    upon 
the     defendant     filing    with    the    jnstice    an     undertaking    in 
a   snm   fixed   by  the  justice,   not  exceeding   twice   the  amoirt 
of    the   damages    claimed    or   twice    the    value   of    the  chattel 
or  ot  all  the  chattels  claimed,   as  stated  in  the  pleading  or 
Affidavits,  with  one  or  more  sureties,  approved  by  the  justice,  to 
the  effect  that  the  defendant  will  pay  to  the  plaintiff  the  amount 
of  liny  judgment,  including  costs,  that  may  bo  recovered  against 
him  in  the  county  court  in  the  action  fo  remove*1.    From  the  time 
of  the  granting  of  the  order  the  county  court  of  Kings  count v  has 
cognisance  of  the  action,  and  the  same  PKnll  h  *  tried  and  deter- 
mined by  said  county  court  as  if  originally  brought  therein.    Th* 
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justice  must  forthwith  deliver  to  tin*  clerk  of  the  county  court  all 
piocesses,  pleuumgs  and  otner  pupcns  m  ihe  nciiuu  wuicii  uiu.>t 
be  hied,  entered  uud  recorded,  us  the  case  require*,  lit  the  huter 
office.  Costs  in  an  action  so  removed  shall  ia»  the  same  as  in  aii 
original  action  commenced  in  said  county  court. 

L.  1893,  ch.  3S0. 

I  2036.  Plentflner* 

The  pleadings  in  a  justice's  court  are: 

1.  The  plaintiff's  complaint. 

2.  The  defendant's  answer. 

3.  The  defendant's  demurrer  to  the  complaint,  or  to  one  or  more 
distinct  causes  of  action,  separately  stated  therein. 

4.  The  plaintiffs  demurrer  to  one  or  more  counterclaims  stated 
in  the  answer. 

Co.  Proc.,  9  &*•  bum.  x. 

$  2036.   [Ain'd,  1000.]     Complaint. 

The  complaint  must  state,  in  a  plain  and  direct  manner,  the 
facts  constituting  the  cause  of  action.  In  an  actiou  arising  «»u 
contract  for  the  recovery  of  money  only,  or  on  an  necouut,  the 
plaintiff  or  his  agent,  at  or  before  the  time  of  the  issuiug  of  the 
summons,  may  make  a  written  complaint  as  above  provided, 
specifying  the  amount  actually  due  the  plaintiff  from  the  defend- 
ant, and  praying  judgment  for  the  amount  sj  duo,  which  said 
complaint  shall  be  signed  by  the  plaintiff  or  his  agent*  and  veri- 
fied in  the  manner  and  as  provided  by  section  live  hundred  aud 
twenty-six  of  this  code.  Said  summons  aud  complaint  shall  be 
attached  and  shall  be  served  upon  the  defendant  by  delivering 
to  and  leaving  with  him,  personally,  true  copies  thereof,  not  less 
than  six  nor  more  than  twelve  days  before  the  return  day  of 
said  summons;  and  the  official  certificate  of  the  constable  mak- 
ing such  service  shall  be  sufficient  evidence  thereof. 
Id.,  subd.  3;  L.   1900,  ch.  291.    Iu  effect  Sept.  1,  190(1. 

f  2037.  What  eaise*  of  action  may  be  Joined* 

The  plaintiff  may  unite,  in  the  same  complaint,  two  or  more 
causes  of  action,  where  they  all  arise  out  of: 

1.  The  same  transaction,  or  transactions  connected  with  the 
same  subject  of  action;  or 

2.  Contract,  express  or  implied;  or 

3.  Personal  injuries,  and  injuries  to  property,  or  either. 

But  it  must  appear,  upon  the  face  of  the  complaint,  that  all 
the  causes  of  actioii  so  united  belong  to  one  of  the  foregoing  sub- 
divisions of  this  section;  that  they  are  consistent  with  each  other; 
that  they  require  the  same  judgment;  aud,  except  as  otherwise 
prescribed  by  law,  that  they  affect  all  the  parties.  Where  a 
cause  of  action,  for  which  a  defendant  might  be  arrested,  is 
united  with  a  cause  of  action,  for  which  he  cannot  be  arrested, 
an  execution  against  the  person  of  the  defendant  cannot  be 
issued   upon  the  judgment. 

$  2038.  [AmM,  1900.1     Anwwer. 

The  answer  may  contain  a  general  denial  of  each  allegation  of 
the  complaint,-  or  a  specific  denial  of  one  or  more  of  the  material 
allegations  thereof.  It  may  also  net  forth,  in  a  plain  ard  direct 
manner,  new  matter,  constituting  one  or  more  defences  or  coun- 
terclaims. In  case  the  defendant  appears  and  answers  In  an 
action  in  which  a  verified  complaint  has  been  served,  his  anjwer 
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shall  be  in  writing  and  shall  be  verified  as  above  provided  for  the 
verification  of  the  complaint. 
Co.  True,  subd.  4,  §  04;  1».  1900,  eta.  201.    In  effect  Sept.  1,  1906. 

5  2039.  Demurrer. 

In  a  case  specified  in  subdivision  third  or  fourth  of  section  2935 
of  this  act,  a  party  may  demur  to  the  pleading  of  the  adverse 
party,  or,  if  it  is  a  complaint,  to  one  or  more  distinct  and  separate 
causes  of  action,  where  it  is  not  sufficiently  explicit  to  be  under- 
stood; or  where  it  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  or  counterclaim,  as  the  case  may  be.  If  the  court 
deems  the  demurrer  well  founded,  it  must  permit  the  pleading  to 
be  amended;  and  if  the  party  fails  so  to  amend,  the  defective 
pleading,  or  part  of  a  pleading  demurred  to,  must  be  disregarded. 
If  the  court  deems  the  demurrer  not  well  founded,  it  must  permit 
the  party  making  it  to  plead  over,  at  his  election. 
Co.   Proc,  {  64,  subd.  6  and  7. 

|  2940.  General  rales  of  pleading:. 

A  pleading,  except  as  otherwise  prescribed  in  section  2951  of 
this  act,  may  be  oral  or  writtenw  If  it  is  oral,  the  substance 
thereof  must  be  entered  by  the  justice  in  his  docket-book;  if  it  is 
written,  it  must  be  filed  by  him,  and  a  reference  to  it  made  in 
his  docket-book.  A  pleading  is  not  required  to  be  in  any  par- 
ticular form;  but  it  must  be  so  expressed,  as  to  enable  a  person 
of  common  understanding  to  know  what  is  intended. 
Id.,  sabd.  2  and  5,  am'd. 

|  2941.  Account,  or  instrument  for  payment  of  money. 

For  the  purpose  of  setting  forth  a  cause  of  action,  defence,  or 
counterclaim,  founded  upon  an  account,  or  upon  an  instrument  for 
the  payment  of  money  only,  it  is  sufficient  for  the  party  to  deliver 
the  instrument,  or  a  copy  of  the  account  to  the  court,  and  to  state 
that  there  is  due  to  him  thereupon,  from  the  adverse  party,  a 
specified  sum,  which  he  claims  to  recover  or  to  set  off. 

Id.,   subd.  9. 

§  2*»42.  Court  may  require  items  to  be  exhibited. 

The  court  may,  upon  the  request  of  either  party,  made  when 
issue  is  joined,  require  the  adverse  party  to  exhibit  his  account 
or  demand,  or  to  state  the  nature  therof.  as  far  as  it  is  in  his 
power  so  to  do,  at  that  or  another  specified  time;  and  in  case  of 
his  default,  it  may  preclude  him  from  giving  evidence  of  such 
parts  thereof,  as  have  not  been  so  exhibited  or  stated. 

Id.,  subd.   14. 

|  2943.  Immaterial  -variance  to  be  disregarded. 

A  variance,  between  an  allegation  in  a  pleading  and  the  proof, 
must   be  disregarded  as   immaterial,   unless  the  court  is  satisfied 
that  the  adverse  party  has  been  misled  thereby,  to  his  prejudice. 
Id.,  subd.  10. 

f  2944.  Amendment  of  plendlnj?** 

.  The  court  must,  upon  application,  allow  a  pleading  to  be 
amended,  at  any  time  before  the  trial,  or  during  the  trial,  cr  upon 
appeal,' jf  substantial  justice  will  bo  promoted  thereby.  Whore  a 
party  amends  his  pleading  after  joinder 'of  issue,  or  pleads  over 
upon  the  decision  of  a  demurrer,  and  it  is  made  to  appear  to  the 
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§  2954.  When  action  before  justice  to  be  discontinued. 

Upon  the  delivery  of  the  undertaking  to  the  justice,  the  action 
before  him  is  (Jiseontinued,  and  each  party  must  pay  his  own 
costs.  The  costs  so  paid  by  either  party  must  be  allowed  to  him, 
if  he  recovers  costs  in  the  new  action,  to  be  brought  as  prescribed 
in  the  last  two  sections.  If  the  plaintiff  fails  to  deposit  with 
the  justice  a  summons  and  complaint  in  the  new  action,  before 
the  expiration  of  twenty  days  after  the  delivery  of  the  under- 
taking, the  defendant  may  maintain  an  action  against  the  plaintiff 
to  recover  his  costs  before  the  justice. 
Id.,   §  57. 

|  2055.  Effect  of  failure  to  arive  undertaking?. 

If  the  undertaking  is  not  delivered  to  the  justice,  he  has  juris- 
diction of  the  action,  and  must  proceed  therein;  and  the  defendant 
is  precluded,  in  his  defence,  from  drawing  the  title  in  question. 

id.,  §  58. 

i  2950,  When  title  come*  In  question  on  plaintiff's   own 

showing. 

If,  however,  it  appears,  upon  the  trial,  from  the  plaintiff's  own 
showing,  that  the  title  to  real  property  is  in  question,  and  the 
title  is  disputed  by  the  defendant,  the  justice  must  dismiss  the 
complaint,  with  costs,  and  render  judgment  against  the  plaintiff 
accordingly. 
Co.  Proc,  §  59. 

§    2057.    Plead ino-n    In    new    action.      Undertaking-    before 
juatiee,  when  applicable. 

In  the  new  action,  to  be  brought  after  an  action  before  a  jus- 
tice is  discontinued,  by  the  delivery  of  an  answer  and  an  under- 
taking, as  prescribed  in  the  last  six  sections  of  this  act,  the 
plaintiff  must  complain  for  the  same  cause  of  action  only,  upon 
which  he  relied  before  the  justice;  and  the  defendant's  answer 
must  set  up  the  same  defence  only,  which  he  made  before  the 
justice.  If  the  action  is  to  recover  a  chattel,  which  was  re- 
plevied in  the  justice's  court,  each  undertaking,  given  in  the 
justice's  court,  continues  to  be  valid  in,  and  is  applicable  to,  the 
new  action. 

Id.,  S  co. 

8  2058.  Answer  of  title  an  to  one  of  several  c&uei  or 
action. 

Where,  in  an  action  before  a  justice,  the  plaintiff  has  two  or 

more   causes   of  action,   and    the  defence,   that    the  title   to   real 

property  will  come  in  question,  is  interposed  as  to  one  or  more, 

but  not  as  to  all  of  them:  the  defendant  may  deliver  an  answer 

and    undertaking    as    prescribed    in    sections    2051    and    2952    of 

this  act.   with  respect  to  the  cause  or  causes  of  action  only,   in 

which    title    will    so    come    in    question.     Whereupon    the   justice 

must  discontinue  the  action  as  to  those  causes  of  action  only:  the 

plaintiff   may    commence    a    new   action   therefor    in   the    prope»* 

court;  and  the  original  action  must  proceed  as  to  the  other  causes. 

Id.,  part  of  |  62. 
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TITUS  IV. 
Proceedings  between  the  joinder  of  issue  and  the  trial. 

Asticto  1.  Adjournments.  ' 

2.  Compelling  the  attendance  of  a  witness". 

3.  Commission  to  take  testimony. 

article:  first, 

Adjoummtits. 

Bee.  2969.  Adjournment  by   justice. 

2U0O.  Adjournment  on   application  of  plaintiff. 
2961.  Adjournment  on   application  of  defendant. 
ifl*C2.  Id.;  undertaking  thereupon. 

2903.  Undertaking  to  procure  discharge  of  defendant  from  custody. 

2904.  When   defendant   to  be  discharged. 

2965.  Subsequent  adjournments. 

2966.  Justice   may  impose  conditions  upon   adjournment. 

2967.  Adjournment  when  warrant  to  attach  absent  witness  la  issued. 

2968.  Adjournment   not   to   exceed   ninety  days. 

|  2959.  Adjournment  by  Justice.    . 

At  the  time  of  the  return  of  a  summons,  or  of  the  joinder  of 
issue  without  process,  but  at  no  other  time,  the  justice  may,  in 
his  discretion  and  upon  his  own  motion,  adjourn  the  trial  of  the* 
action  not  more  than  eight  days,  unless  the  defendant  has  been 
arrested;  in  which  case,  no  such  adjournment  shull  be  made. 

2  It.  S.  238.  H  G7,  68  (2  Edm.  254). 

i  29GO.  Adjournment  on  application  of  plaintiff. 

At  the  time  of  the  return  of  a  summons,  or  of  the  joinder  of 
issue  without  process,  the  justice  must,  upon  the  application 
of  the  plaintiff,  adjourn  the  trial  of  the  action,  not  more  than 
eight  days,  to  a  time  fixed  by  the  justice.  But  such  an  adjourn- 
ment shall  not  be  granted  unless  the  plaintiff  or  his  attorney,  if 
required  by  the  defendant,  makes  oath  that  the1  plaintiff  crfnnot, 
for  want  of  some  material  testimony  or  witness,  specified  by 
him,  safely  proceed  to  trial. 

Id.,  part  of  H  CO  and  70  (2  Edm.  254,  255). 

S  2961,  Adjournment  on  application  of  defendant. 

At  the  time  of  the  joinder  of  issue,  the  justice  must,  upon  the 
application  of  tho  defendant,  adjourn  the  trial  of  the  action, 
upon  his  complying  with  the  following  requirements: 

1.  The  defendant  or  his  attorney  must,  if  required  by  the 
plaintiff,  or  by  the  justice,  make  oath  that  he  verily  believes 
that  the  defendant  has  a  good  defence  to  the  action,  and  that 
he  cannot  safely  proceed  to  trial,  for  want  of  some  material 
testimony  or  witness,  specified  by  him. 

2.  If  required  by  the  plaintiff,  and  the  defendant  has  not  been 
arrested  in  the  action,  an  undertaking  must  be  given  to  the 
plaintiff  in  behalf  of  the  defendant,  as  prescribed  in  the  next 
section.  But  such  an  undertaking  need  not  be  given,  where  the 
notfnn  is  to  recover  a  chattel. 

fifoch  an  adjournment  roust  l*e  for  snch  a  reasonable  time, 
fixed  by  the  justice,  as  will  enable  the  defendant  to  procure  the 
testimony  or  witness. 

Id.,  M  74  sad  79. 
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|   2962.   Id.}    undertaking   thereupon. 

The  undertaking  prescribed  iu  the  last  section  most  be  executed 
by  one  or  more  sureties,  approved  by  the  justice;  and  miui  L»- 
to  the  effect  that,  if  the  plaintiff  recovers  judgment  iu  the  ncti.  n: 
and  if,  before  the  oxpiratidn  of  ten  days  after  the  pl.t  in  tiff 
becomes  entitled  to  a*n  execution  upon  the  judgment,  the  de- 
fendant removes,  secretes.  assigiiF,  or  in  any  way  disposes  of 
any  part  of  his  property,  liable  to  levy  and  sale  by  virtue  of  nu 
execution,  except  for  the  necessnry  support  of  himself  ami  his 
family,  and  if  an  execution  upon  the  judgment  is  returns  I 
wholly  or  partly  unsatisfied:  the  sureties  will,  upon  demand, 
pay  to  the  plaintiff  the  sum  due  upon  the  judgment. 

L.   1831,  cfa.  300,  f  40  (4  Edm.  474). 

|  2863*  Undertaking-  t**  nroenre  discharge  of  defendant 
from  custody. 

Where  the  defendant  has  been  arrested,  the  trial  must  be 
adjourned  upon  his  application,  upon  the  same  term?,  ami  in 
the  same  manner,  as  where  he  has  not  been  arrested;  cxct*pt  tha* 
the  undertnking  prescribed  in  the  last  section  need  nut  be 
given.  A  defendant,  who. procures  such  nn  adjournment,  ninst 
continue,  during  the  time  of  adjournment,  iu  the  custody  of 
the  constable;  unless  he  gives  an  undertaking  to  the  plaintiff, 
with  one  or  more  sureties,  approved  by  thr*  justice,  to  the  effect 
that,  if  the  plaintiff  recovers  judgment  in  the  action:  and  if  an 
execution  is  issued  1  hereupon  rgninst  the  r^rson  of  the  defendant, 
within  ten  days  after  the  plaintiff  is  entitled  to  the  same;  and 
if  a  return  is  made  thereto,  on  or  after  the  return  day  thereof, 
that  the  defendant  cannot  be  found:  the  sureties  will  pay  to  the 
plaintiff  the  amount  due  upon  the  judgment.  If  such  an  tinder- 
taking  is  given,  the  defendant  must  be  discharged  from  custody. 

2  It.  S.  280.  240,  port  of  §J-71,  77  and  70  (2  Edm.  256). 

f  2904.  When  defendant  to  be  discharged. 

If  the  trial  of  an  action,  in  which  the  defendant  has  been 
arrested,  is  adjourned  with  the  consent  of  both  parties,  or  upon 
the  application  of  the  plaintiff,  the  defendant  must  be  discharged 
from  custody. 

Id.,    fi  72. 

S  2003.  Subsequent  adjournments. 

The  justice  must,  upon  the  application  of  the  defendant, 
»rvni't  a  second  or  subsequent  adjournment  of  the  trial  of  the 
notion,  upon  the  defendant's  giving  security,  if  required,  as 
preKcril-od  in  the  foregoing  provisions  of  this  article,  where  he 
applii-s  for  a  first  adjournment;  and  upon  his  proving,  by  his  own 
oath  or  otherwise,  to  the  satisfaction  of  the  justice,  that  he 
cannot  safely  proceed  to  trial  for  want  of  some  material  testi- 
mony or  witness;  and  that  he  has  used  due  diligence  to  obtain 
tho  testimony  or  witness.  But  if  the  defendant  has  given  an 
undertaking  unon  a  former  adjournment,  a  new  undertaking  need 
rot  \\o  given,  unless  it  is  required  by  the  justice,  or  by  the  sure- 
ties in  the  former  undertaking. 
hi.,  f  75. 
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ment,  / 

Upon  granting  the  defendant's  application  for  an  adjournment, 
where  the  trial  has  been  once  adjourned,  or  where  theVfeiirtls 
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is  a  non-resident  of  the  county,  the  justice  may,  in  his  discretion, 
upon  the  plaintiffs  application,  direct  that  any  witness  on  the 
part  of  the  plaintiff,  who  is  in  attendance,  be  then  examined 
under  oath  before  the  justice.  Thereupon  the  testimony  of  the 
witness  must  be  reduced  to  writing,  certified  by  the  justice,  and 
retained  by  him;  to  be  read  upon  the  trial,  with  the  same  effort, 
and  subject  to  the  same  objections,  as  if  it  was  then  given  or  \]'y 
by  the  witness. 

2  B.  S.  280,  240,  f  70. 

|  296T.  Adjournment  when  warrant  to  attach  absent  v*t^ 
■en  la  Issued. 

Where,  upon  a  trial,  a  warrant  ot  attachment  is  issued  to  com- 
pel the  attendance  of  a  witness,  who  has  failed  to  appear  in 
obedience  to  a  subpoena,  the  justice  may,  in  his  discretion,  nd  = 
journ  the  trial,  for  such  a  time  as  he  deems  necessary  for  the 
return  of  the  warrant,  not  exceeding  five  days. 


|  9968.  Adjournment  not  to  exceed  ninety  days. 

The  trial  of  an  action  shall  not  be  adjourned  to  a  time  be/  nd 
ninety  days  from  the  joinder  of  issue,  without  the  consent  of  Doth 
parties,  except  in  one  of  the  following  cases: 

1.  Where  a  venire  has  been  duly  issued,  but  a  jury  has  not 
been  procured,  so  that  it  is  necessary  to  issue  a  new  venire,  or 
to  summon  one  or  more  talesmen,  the  trial  may  be  adjourned, 
not  more  than  two  days  beyond  the  ninety  days,  in  order  to 
enable  the  jury  to  be  procured. 

2.  Where  a  jury  has  not  been  able  to  agree  upon  a  verdict, 
and  is  discharged,  the  trial  may  be  adjourned  a  sufficient  time 
beyond  the  ninety  days,  to  enable  a  new  jury  to  be  procured,  as 
prescribed  in  title  fifth  of  this  chapter. 

3.  Where  a  warrant  of  attachment  has  been  issued  to  compel 
the  attendance  of  n  witness,  as  prescribed  in  the  last  section,  or 
a  warrant  has  been  issued  to  commit  a  recusant  witness,  as  pre- 
scribed in  title  fifth  of  this  chapter,  an  adjournment  made  there- 
upon, as  prescribed  by  law,  is  not  deemed  a  part  of  the  ninety 
days. 


2S.B    289,  240.  I  78- 
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ARTICLE  SECOND. 

Compelling  the  attendance  of  a  witness. 

Sec.  2BG9.  When  Justice  may  issue  subpoena. 
8970.  Subpoena;  now  served. 
2971.  Warrant  of  attachment  against  defaulting  witness,  * 

2072.  Id.;  how  executed;  fees  thereupon. 

2073.  Id.;  when  witness  is  in  adjoining  county. 

2974.  Fine  for  refusing  to  attend,  or  to  testify. 

2975.  Id.;  how   imposed. 

2976.  Minute  of  conviction. 

2977.  Execution  thereupon.  , 

2978.  Money  collected;   how  applied. 

2979.  Defaulting  witness  liable  for  damages. 

$  8909.  When  Jnstiee  mar  iwsne  snvpoena. 

A  justice  of  the  peace  may  issue  a  subpoena,  to  compel  a  wit- 
ness to  attend,  in  the  county  where  the  justice  resides,  or  in  an 
adjoining  county,  but  not  otherwise,  for  the  purpose  of  testify- 
ing upon  the  trial  of  an  action,  pending  before  himself,  or  before 
another  justice.  The  subpoena  may  require  the  witness,  cxceit 
as  otherwise  expressly  prescribed  by  law,  to  bring  with  him  any 
book  or  paper,  relating  to  the  merits  of  the  action.  But  a  justice 
shall  not  issue  a  subpoena  to  compel  the  attendance  of  a  witness 
before  another  justice,  unless  the  person  applying  therefor  proves, 
by  his  own  oath,  or  the  oath  of  another  person,  that  an  action  is 
actually  pending  before  the  other  justice. 

2  R.  S.  299,  240,  ff  80  and  81.    See  5  8135,  post. 

|  2970.  Subpoenal  now  served. 

A  subpoena  may  be  served  by  a  constable,  or  by  any  other  per- 
son. It  must  be  served  by  reading  it,  or  stating  its  coutents,  to 
the  witness,  and  by  paying  and  tendering  to  him  his  lawful  fee 
for  one  day's  attendance  as  a  witness.  Where  it  is  served  by  a 
constable,  his  return  thereto,  stating  the  manner  of  service  and 
the  sum  paid,  is  presumptive  evidence  of  the  facts  therein  stated. 

|   2971.  Warrant   of  attachment   aflrnlnst   defaulting  wit-   - 
ne«a. 

Where  it  is  made  to  appear,  to  the  satisfaction  of  the  justice, 
by  affidavit  or  other  proof,  that  a  person,  duly  subpoenaed  to 
attend  before  him  in  an  action,  has  refused  or  neglected  to  attend 
as  a  witness  in  obedience  to  the  subpoena;  and  no  just  cause  for 
the  neglect  or  refusal  is  shown  to  exist;  and  the  party,  in  whose 
behalf  the  witness  was  subpoenaed,  or  his  attorney,  makes  oath 
that  the  testimony  of  the  witness  is  material;  the  justice  mast 
issue  a  warrant  of  attachment,  directed  generally  to  any  con- 
stable of  the  county,  for  the  purpose  of  compelling  the  attendance 
of  the  witness. 

Id.,  S  83,  am'd;  L.  1834,  ch.  235. 

{  2072.  Id.}  bow  executed;   fees  thereupon. 

Such  a  warrant  of  attachment  must  be  executed  in  the  same 
manner  as  an  order  of  arrest.  The  fees  of  the  justice  and  eon- 
stable  for  issuing  and  serving  it,  must  be  paid  by  the  person 
against  whom  it  is  issued,  unless  he  shows  a  reasonable  excuse, 
to  the  satisfaction  of  the  justice,  for  his  omission  to  attend;  in 
Which  case,  the  party  procuring  the  warrant  must  pay  U'WU,  andi 
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if  he  recovers  costs,  the  amount  thereof  must  be  allowed  to  him 
as  part  of  his  costs. 

2  &.    S.    239.  240,  fi  84. 

S  20T8.  *«•;  when  witness  la  In  adjoining  conntjr. 

Where  the  delinquent  witness  is  within  an  adjoining  county ♦ 
the  constable,  to  whom  the  wurrant  of  attachment  is  directed, 
may  arrest  the  witness  in  that  county,  and  bring  him  before  the. 
justice.  The  constable,  while  he  is  within  the  ndjoiuiag  comity 
for  that  purpose,  has  all  the  powers  of  a  constable  of  that  county. 
with  rc*»iJ€ci  to  the  warrant  so  issued  to  him. 

*  S&T4.  Fine  for  refusing  to  attend,  or  to  testify. 

A  person,  duly  subpoenaed  as  a  witness,  who,  without  a  reason 
able  excuse,  proved  by  his  oath  or  the  oath  of  another  person, 
fails  to  attend;  or,  attending,  refuses  to  testify;  must  be  fined, 
by  the  justice  before  whom  the  action  is  pending,  for  each  non- 
attendance  or  refusal,  such  a  sum,  not  less  than  one  dollar  nor 
more  than  ten  dollars,  as  the  justice  thinks  it  reasonable  to 
impose  upon  him,  as  a  fine  therefor. 

2  R.  S.  230,  240,  f  85,  am'd. 

{  2975.  Id.  |  how  imposed. 

The  fine  may  be  summarily  imposed  by  the  justice,  upon  the 
application  of  the  party  in  whose  behalf  the  witness  was  sub- 
poenaed, at  any  time  during  the  trial,  when  the  defaulting  wit- 
ness is  present,  aud  has  an  opportunity  to  be  heard.  If  it  is  not 
imposed  during  the  trial,  the  justice,  at  any  time  within  five  days 
after  judgment  is  rendered,  must,  upon  the  application  of  the 
party,  issue  a  warrant,  directed  generally  to  any  constable  of  the 
county,  commanding  him  to  arrest  the  defaulting  witness,  and  to 
bring  him  before  the  justice,  at  a  time  and  place  therein  specified, 
the  time  to  be  not  more  than  twelve  days  after  issuing  the  war- 
rant, to  show  cause  why  a  fine  should  not  be  imposed  upon  him. 

Id.,   S   86. 

i  2970.  Ml  not*  of  conviction. 

The  justice  imposing  the  fine  must  enter  in  his  docket-book  a 
minute  of  the  conviction,  of  the  cause  thereof,  of  the  amount  of 
the  fine,  and  of  the  costs.  The  minute  is  deemed  a  judgment 
against  the  delinquent,  in  favor  of  the  officer  to  whom  fines  are 
directed  to  be  paid,  by  section  2875  of  this  act. 

Id..  $  87.  am'd. 

i  2077.  Execution  thereupon. 

If  the  whole  amount  of  the  fine  and  costs  is  not  forthwith  paid 
to  the  justice,  he  must  issue  an  execution,  directed  generally  to 
any  constable  of  the  county,  commanding  the  constable  to  collect 
the  gum  remaining  unpaid,  of  the  goods  and  chattels  of  the  de- 
linquent, within  the  county,  and,  for  want  thereof,  to  take  him. 
and  convey  him  to  the  jail  of  the  county,  there  to  remain  until 
he  pays  that  sum,  not  exceeding  thirty  days.  Upon  the  delin- 
quent being  committed  to  jail,  the  keeper  thereof  must  keep  him 
in  close  custody  therein,  until  he  is  entitled  to  a  discharge,  as 
specified  in  the  execution. 

H.  f  88, 
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satisfaction  of  the  court,  by  oath,  that  an  adjournment  is  neces- 
sary to  the  adverse  party,,  in  consequence  of  the  amendment  or 
pleading  over,  an  adjournment  must  be  granted.  The  court  may 
also,  in  its  discretion,  require,  as  a  condition  of  allowing  an 
amendment,  the  payment  of  cos  s  to  the  adverse  party. 
Id.,  wbd.  11. 

|  2945.  Counterclaims. 

Sections  501  and  502  of  this  act  apply  to  a  counterclaim  in  an 
action  brought  in  a  justice's  court;  except  that  such  a  counter- 
claim cannot  be  interposed,  unless  it  is  of  such  a  nature,  that  a 
justice's  court  has  jurisdiction  of  a  cause  of  action  founded 
thereon. 
Substituted  for  2  R.   S.  234,  fi  50  (2  Edm.  260,  251). 

9  2940.  Id.)  where  executor  or  trustee  Is  a  part 7. 

Sections  505  and  506  of  this  act  apply  to  a  counterclaim  in  an 
action  against  a  person  sued  in  a  representative  capacity,  or  in 
favor  of  an  executor  or  administrator,  except  that  th*  defendant 
cannot  take  judgment  against  the  plaintiff,  upon  a  counterclaim, 
for  a  sum  exceeding  two  hundred  dollars. 

2S.S.  284,  U  55  and  50. 

I  2947.  Consequence  of  neglect  to  plead  counterclaim. 

Where  the  defendant,  in  an  action  to  recover  damages  upon  or 
for  breach  of  a  contract,  neglects  to  interpose  a  counterclaim,  con- 
sisting of  a  cause  of  action  in  his  favor  to  recover  damages  for 
a  like  cause,  which  might  have  been  allowed  to  him  upon  the 
trial  of  the  action,  he,  and  every  person  deriving  tide  thereto 
through  or  from  him,  are  forever  thereafter  precluded  from  main- 
taining an  action  to  recover  the  same,  or  any  part  thereof. 

Id.,  8  67. 

I  2948.  The  last  section  Qualified. 

But  the  prohibition  contained  in  the  last  section  does  not  ex- 
tend to  either  of  the  following  cases: 

1.  Where  the  amount  of  the  counterclaim  is  two  hundred  dol- 
lars more  than  the  judgment  which  the  plaintiff  recovers. 

2.  Where  the  counterclaim  consists  of  a  judgment,  rendered  be- 
fore the  commencement  of  the  action,  in  which  it  might  have 
been  interposed. 

3.  Where  the  counterclaim  consists  of  a  claim  for  unliquidated 
damages. 

4.  Where  the  counterclaim  consists  of  a  claim,  upon  which  an- 
other action  was  pending,  at  the  time  when  the  action  was  com- 
menced. 

5.  Where  judgment  is  taken  against  the  defendant,  without 
personal  service  of  the  summons  upon  him,  or  an  appearance  by 
him. 

Id.,   S  68,   fcm'd;  L.   1840,  ch.  317  (2  Edm.  252). 

§  2949.  Judgment  upon  counterclaim. 

Where  a  counterclaim  is  established,  which  equals  the  plain- 
tiff's demand,  the  judgment  must  be  in  favor  of  the  defendant. 
Where  it  is  less  than  the  plaintiff's  demand,  the  plaintiff  mnst 
naye  judgment  for  the  residue  only.  Where  it  exceeds  the  plain- 
tiff's demand,  the  defendant  must  have  judgment  for  the  excess, 
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or  so  much  thereof  >as  is  due  from  the  plaintiff,  unless  it  is  more 
than  the  sum  of  Uvo  hundred  dollars,  it*  it  is  more  thuii  two 
hundred  dollars,  or  if  no  part  of  it  is  due  from  the  pi  a  in  tiff. 
the  justice  must,  at  the  election  of  the  defendant,  either: 

1.  Set  off  so  much  of  the  counterclaim  as  is  sufficient  to  sat- 
isfy the  plaintiff's  demand,  and  render  judgment  for  the  defendant 
for  his  costs;  in  which  case,  the  defendant  may  maintain  an  ac- 
tion for  the  residue;  or, 

2.  Render  a  judgment  of  discontinuance  with  costs;  in  which 
case,  the  defendant  may  thereafter  maintain  an  action  for  the 
whole. 

Where  part  of  the  excess  is  not  due  from  the  plaintiff,  the  judg- 
ment does  not  prejudice  the  defendant's  right  to  recorer,  from 
another  person,  so  much  thereof  as  the  judgment  does  not  cancel. 
Id.,  H  52,  53,  and  part  of  |  68. 

§  2950.  Judgment  'when  accounts  exceed  9400. 

Where,    upon    the   trial    of    an   action,    the    sum    total    of   the 
accounts  of  both  parties,  proved  to  the  satisfaction  of  the  jus- 
tice,  exceeds  four  hundred   dollars,  judgment  of  discontinuance 
must  be  rendered  against  the  plaintiff,  with  costs. 
2  R.  8.  234,  f  54. 

|  2961.  Answer  of  title. 

The  defendant  may,  either  with  or  without  other  matter  of 
defence,  set  forth  in  his  answer  facts,  showing  that  the  title  to 
real  property  will  come  in  question.  Such  an  answer  must  be 
in  writing;  and  .it  must  be  signed  by  the  defendant,  or  his  attor- 
ney or  agent,  and  delivered  to  the  justice.  The  justice  must, 
thereupon,  countersign  the  answer,  and  deliver  it  to  the  plaintiff. 
Co.   Proc.,  s  55. 

|  2952.  Undertaking  thereupon. 

In  the  case  specified  in  the  last  section,  the  defendant  must 
also  deliver  to  the  justice,  with  the  answer,  a  written  undertaking, 
executed  by  one  or  more  sureties,  approved  by  the  justice:  to 
the  effect  that,  if  the  plaintiff,  within  twenty  days  thereafter, 
deposits  with  the  justice  a  summons  and  complaint  in  a  new 
action,  for  the  same  cause,  to  be  brought  in  the  proper  court,  as 
prescribed  in  the  next  section,  the  defendant  will,  within  twenty 
days  after  the  deposit,  give  a  written  admission  of  the  service 
thereof.  Where  the  defendant  was  arrested  in  the  action  before 
the  justice,  the  undertaking  must  further  provide,  that  he  will, 
at  all  times,  render  himself  amenable  to  any  mandate,  which 
may  be  issued  to  enforce  a  final  judgment  in  the  action  so  to  be 
brought.  If  the  defendant  fails  to  comply  with  the  undertaking, 
the  sureties  are  liable  thereupon,  to  an  amount  not  exceeding 
two  hundred  dollars. 
Id.,  part  of  {  56,  am'd. 

g  2953.  In  what  court  new  action  to  be  brought. 

The  court  in  which  a  new  action  is  to  be  brought,  as  prescribed 
in  the  last  section,  is  the  supreme  court,  or  the  county  court  of 
the  justice's  county,  at  the  plaintiff's  election;  except  that, 
where  the  justice  is  a  justice  of  the  peace  of  the  city  of  Buffalo, 
it  is  the  superior  court  of  Buffalo. 

Id.,  f  06. 
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S  22954.  When  action  before  justice  to  be  discontinued. 

Upon  the  delivery  of  the  undertaking  to  the  justice,  the  action 
before  him  is  (Jiseontinued,  and  each  party  must  pay  his  own 
costs.  The  costs  so  paid  by  either  party  must  be  allowed  to  him, 
if  he  recovers  costs  in  the  new  action,  to  be  brought  as  prescribed 
in  the  last  two  sections.  If  the  plaintiff  fails  to  deposit  with 
the  justice  a  summons  and  complaint  in  the  new  action,  before 
the  expiration  of  twenty  days  after  the  delivery  of  the  under- 
taking, the  defendant  may  maintain  an  action  against  the  plaintiff 
to  recover  his  costs  before  the  justice, 
id.,  §  57. 

§  20R5.  Effect  of  failure  to  »lve  undertaking:. 

If  the  undertaking  is  not  delivered  to  the  justice,  he  has  juris- 
diction  of  the  action,  and  must  proceed  therein;  and  the  defendant 
is  precluded,  in  his  defence,  from  drawing  the  title  in  question. 

Id.,  §  58. 

{j  2056.  When  title  conies   In  question   on  plaintiff**  own 
showing-. 

If,  however,  it  appears,  upon  the  trial,  from  the  plaintiff's  own 
showing,  that  the  title  to  real  property  is  in  question,  and  the 
title  is  disputed  by  the  defendant,  the  justice  must  dismiss  the 
complaint,  with  costs,  and  render  judgment  against  the  plaintiff 
accordingly. 

Co.  Proc,  §  59. 

§    2!>r»7.    Plead Inffs    in    new    action.      Undertaking   before 
Justice,  when  applicable. 

In  the  new  action,  to  be  brought  after  an  action  before  a  jus- 
tice is  discontinued,  by  the  delivery  of  an  answer  and  an  under- 
taking, as  prescribed  in  the  last  six  sections  of  this  act,  the 
plaintiff  must  complain  for  the  same  cause  of  action  only,  upon 
which  he  relied  before  the  justice;  and  the  defendant's  answer 
must  set  up  the  same  defence  only,  which  he  made  before  the 
justice.  If  the  action  is  to  recover  a  chattel,  which  was  re- 
plevied in  the  justice's  court,  each  undertaking,  given  in  the 
justice's  court,  continues  to  be  valid  in,  and  is  applicable  to,  the 
new  action. 

Id.,  |  CO. 

5  2958.  Answer  of  title  ns  to  one  of  several  causes  of 
action. 

Where,  in  an  action  before  a  justice,  the  plaintiff  has  two  or 

more   causes   of  action,   and   the   defence,   that   the  title  to  real 

property  will  come  in  question,  is  interposed  ns  to  one  or  more. 

but  not  as  to  all  of  them:  the  defendant  may  deliver  an  answer 

and    undertaking    as    prescribed    in    sections   2051    and   2952  of 

this  act.  with  respect  to  the  cause  or  cauRes  of  action  only,  in 

which    title    will    so    come    in    question.     Whereupon    the  justice 

must  discontinue  the  action  ns  to  those  causes  of  action  only:  the 

plaintiff   may    commence    a    new   action   therefor    in   the   proper 

court;  and  the  original  action  must  proceed  as  to  the  other  causes. 

Id.,  part  of  I  62. 
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TITLE  IV. 
Proceedings  between  the  joinder  of  issue  and  the  trial. 

Article  1.  Adjournment*.  ' 

2.  Compelling  the  attendance  of  a  witness*. 

3.  Commission  to  take  testimony, 

article:  first, 

Adjournm-nta. 

8ec.  2069.  Adjournment  by   Justice. 

2U4S0.  Adjournment  on   application  of  plaintiff. 

2061.  Adjournment  on   application  of  defendant. 

1EUG2.  Id.;  undertaking  thereupon. 

2003.  Undertaking  to  procure  discharge  of  defendant  from  custody. 

2904.  When   defendant   to  be  discharged. 

2065.  Subsequent  adjournments. 

2066.  Justice  may  Impose  conditions  upon   adjournment. 
2867.  Adjournment  when  warrant  to  attach  absent  witness  1b  Issued. 

Adjournment  not  to   exceed   ninety  days. 


|  2959.  Adjournment  by  just  lee.    . 

At  the  time  of  the  return  of  a  summons,  or  of  the  joinder  of 
issue  without  process,  but  at  no  other  time,  the  justice  may,  in 
his  discretion  and  upon  his  own  motion,  adjourn  the  trial  of  the. 
action  not  more  than  eight  days,  unless  the  defendant  has  been 
arrested;  in  which  case,  no  such  adjournment  shall  be  made. 

2  It.   S.  238,  Sf  C7,  68  (2  Edm.  254). 

i  2MO.  Adjournment  on  application  of  plaintiff. 

At  the  time  of  the  return  of  a  summons,  or  of  the  joinder  of 
issue  without  process,  the  justice  must,  upon  the  application 
of  the  plaintiff,  adjourn  the  trial  of  the  action,  not  more  than 
eight  days,  to  a  time  fixed  by  the  justice.  But  such  an  adjourn- 
ment shall  not  be  granted  unless  the  plaintiff  or  his  attorney,  if 
required  by  the  defendant,  makes  onto  that  the  plaintiff  crfnnot, 
for  want  of  some  material  testimony  or  witness,  specified  by 
him,   safely  proceed  to  trial. 

Id.,  port  of  H  CO  and  70  (2  Edm.  254,  255). 

§  2061*  Adjournment  on  application  of  defendant. 

At  the  time  of  the  joinder  of  issue,  the  justice  must,  upon  the 
application  of  the  defendant,  adjourn  the  trial  of  the  action, 
upon  his  complying  with  the  following  requirements: 

1.  The  defendant  or  his  attorney  must,  if  required  by  the 
plaintiff,  or  by  the  justice,  make  oath  that  he  verily  believes 
thnt  the  defendant  has  a  good  defence  to  the  action,  and  that 
ho  en n not  safely  proceed  to  trial,  for  want  of  some  material 
testimony  or  witness,  specified  by  him. 

2.  If  required  by  the  plaintiff,  and  the  defendant  has  not  been 
arreted  m  the  action,  an  undertaking  must  be  given  to  the 
plaintiff  in  behalf  of  the  defendant,  as  prescribed  in  the  next 
section.  But  such  an  undertaking  need  not  be  given,  where  the 
notion  is  to  recover  a  chattel. 

8iieh  an  adjournment  roust  1-e  for  snch  a  reasonable  time, 
fixed  by  the  justice,  as  will  enable  the  defendant  to  procure  the 
testimony  or  witness. 

Id..  H  74  asd  70. 
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|   2963.    Id.}    undertaking   thereapon. 

The  undertaking  prescribed  in  the  last  section  most  be  executed 
by  one  or  more  sureties,  approved  by  the  justice;  and  luclht  In- 
to the  effect  that,  if  the  plaintiff  recovers  judgment  in  the  ncti.  n: 
and  if,  before  the  expiratidn  of  ten  days  after  the  plaintiff 
becomes  entitled  to  tfn  execution  upon  the  judgment,  the  de- 
fendant removes,  secretes,  assign?,  or  in  any  way  disposes  of 
any  part  of  his  property,  liable  to  levy  and  sale  by  virtue  of  nu 
execution,  except  for  the  necessary  support  of  himself  aiitl  hi* 
family,  and  If  an  execution  upon  the  judgment  is  returned 
wholly  or  partly  unsatisfied:  the  sureties  will,  upon  demand, 
pay  to  the  plaintiff  the  sum  due  upon  the  judgment. 

L.   1831,  ch.  900,  §  40  (4  Edm.  474). 

|  2963.  Undertaking;  to  nrocare  discharge  of  defendant 
from  custody. 

Where  the  defendant  has  been  arrested,  the  trial  lriiist  be 
adjourned  upon  his  application,  upon  the  same  terms,  nut}  in 
the  same  manner,  ns  where  he  has  not  been  arrested:  except  tba* 
the  undertaking  prescribed  in  the  last  section  need  not  be 
given.  A  defendant,  who. procures  such  an  adjournment,  mnsr 
continue,  during  the  time'  of  adjournment,  in  the  custody  of 
the  constable;  unless  he  gives  an  undertaking  to  the  plaintiff, 
with  one  or  more  sureties,  approved  by  th?  justice,  to  the  effect 
that,  if  the  plaintiff  recovers  judgment  in  the  action:  and  if  an 
execution  is  issued  thereupon  r gainst  the  person  of  the  defendant, 
within  ten  days  after  the  plaintiff  is  entitled  to  the  same;  and 
if  a  return  is  made  thereto,  on  or  aftor  the  return  day  thereof, 
that  the  defendant  cannot  be  found:  the  sureties  will  pay  to  the 
plaintiff  the  amount  due  upon  the  judgment.  If  such  an  under- 
taking is  given,  the  defendant  must  be  discharged  from  custody. 

2  It.  S.  239.  240.  port  of  §WL  77  and  70  (2  Edm.  296). 

|  2IMV4,  When  defendant  to  be  discharged. 

If  the  trial  of  an  action,  in  which  the  defendant  has  been 
arrested,  is  adjourned  with  the  consent  of  both  parties,  or  upon 
the  application  of  the  plaintiff,  the  defendant  mast  be  discharged 
from  custody. 

Id.,    f  72. 

9  2905.  Subsequent  adjournments. 

The  justice  must,  upon  the  application  of  the  defendant, 
grnrt  a  second  or  subsequent  adjournment  of  the  trial  of  the 
notion,  upon  the  defendant's  giving  security,  if  required,  aa 
proscribed  iu  the  foregoing  provisions  of  this  article,  where  he 
applies  for  a  first  adjournment;  and  upon  his  proving,  by  his  own 
oath  or  otherwise,  to  the  satisfaction  of  the  justice,  that  he 
cannot  safely  proceed  to  trial  for  want  of  some  material  testi- 
mony or  witness;  and  that  he  has  used  due  diligence  to  obtain 
tho  testimony  or  witness.  But  if  the  defendant  has  given  an 
undortaking  upon  a  former  adjournment,  a  new  undertaking  need 
nof  i»n  given,  unless  it  is  required  by  the  justice,  or  by  thfc  sure- 
ties in  the  former  undertaking. 
Til..   I  75. 

I    2060,    Justice    may    Impose    conditions    mpos   adjourn- 
ment. ' 

Upon  granting  the  defendant's  application  for  an  aajonfninent- 
where  the  trial  has  been  once  adjourned,  or  where  theVW™* 

T86  j/' 
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Is  a  non-resident  of  the  county,  the  justice  may,  in  his  discretion, 
upon  the  plaintiff's  application  direct  that  any  witness  on  the 
part  of  the  plaintiff,  who  is  in  attendance,  be  then  examined 
under  oath  before  the  justice.  Thereupon  the  testimony  of  the 
witness  must  be  reduced  to  writing,  certified  by  the  justice,  and 
retained  by  him;  to  be  read  upon  the  trial,  with  the  same  effect, 
and  subject  to  the  same  objections,  as  if  it  was  then  given  or  Jiy 
by  the  witness. 

2  R.  S.  2S0,  240,  |  70. 

|  296T.  Adjournment  wnen  warrant  to  attach  absent  n***t" 
neit  la  lssned. 

Where,  upon  a  trial,  a  warrant  ot  attachment  is  issued  to  com- 
pel the  attendance  of  a  witness,  who  has  failed  to  appear  id 
obedience  to  a  subpoena,  the  justice  may,  in  his  discretion,  nd 
journ  the  trial,  for  such  a  time  as  he  deems  necessary  for  the 
return  of  the  warrant,  not  exceeding  five  days. 

f  9M8.  Adjournment  not  to  exceed  ninety  days. 

The  trial  of  an  action  shall  not  be  adjourned  to  a  time  be/  nd 
ninety  days  from  the  joinder  of  issue,  without  the  consent  of  both 
parties,  except  in  one  of  the  following  cases: 

1.  Where  a  venire  has  been  duly  issued,  but  a  jury  has  not 
been  procured,  so  that  it  is  necessary  to  issue  a  new  venire,  or 
to  summon  one  or  more  talesmen,  the  trial  may  be  adjourned, 
not  more  than  two  days  beyond  the  ninety  days,  in  order  to 
enable  the  jury  to  be  procured. 

2.  Where  a  jury  has  not  been  able  to  agree  upon  a  verdict, 
and  is  discharged,  the  trial  may  be  adjourned  a  sufficient  time 
beyond  the  ninety  days,  to  enable  a  new  jury  to  be  procured,  as 
prescribed  in  title  fifth  of  this  chapter. 

3.  Where  a  warrant  of  attachment  has  been  issued  to  compel 
the  attendance  of  n  witness,  as  prescribed  in  the  last  section,  or 
a  warrant  has  been  issued  to  commit  a  recusant  witness,  as  pre- 
scribed in  title  fifth  of  this  chapter,  an  adjournment  made  there- 
upon, as  prescribed  by  law,  is  not  deemed  a  part  of  the  ninety 
days. 


2  B.  ti    220,  240.  |  78. 
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ARTICLE  SBOOlfD. 

Compelling  the  attendance  of  a  witness. 

Bee.  2060.  When  Justice  may  Issue  subpoena. 
2870.  Subpoena;  how  served. 

2971.  Warrant  of  attachment  against  defaulting  witness.  '* 
2072.  Id.;  how  executed;  fees  thereupon. 

2973.  Id.;  when  witness  is  in  adjoining  county.  j 

2974.  Fine  for  refusing  to  attend,  or  to  testify.  * 
2075.  Id.;  how  Imposed.  i 
2876.  Minute  of  conviction. 

2977.  Execution  thereupon. 

2078.  Money  collected;    how  applied. 

2070.  Defaulting  witness  liable  for  damages. 

8  2869.  When  Justice  may  iaame  rabpoena. 

A  justice  of  the  peace  may  issue  a  subpoena,  to  compel  a  wit- 
ness to  attend,  in  the  county  where  the  justice  resides,  or  in  an 
adjoining  county,  but  not  otherwise,  for  the  purpose  of  testify- 
ing upon  the  trial  of  an  action,  pending  before  himself,  or  before 
another  justice.  The  subpoena  may  require  the  witness,  exciot 
as  otherwise  expressly  prescribed  by  law,  to  bring  with  him  nuy 
book  or  paper,  relating  to  the  merits  of  the  action.  Ent  a  justice 
shall  not  issue  a  subpoena  to  compel  the  attendance  of  a  witnes* 
before-  another  justice,  unless  the  person  applying  therefor  proves 
by  his  own  oath,  or  the  oath  of  another  person,  that  an  action  is 
actually  pending  before  the  other  justice. 

2  R.  S.  289,  240,  {$  80  and  81.    See  fi  8135,  post. 

f  297©.  Subpoena.)  now  served. 

A  subpoena  may  be  served  by  a  constable,  or  by  any  other  per- 
son. It  must  be  served  by  reading  it.  or  stating  its  contents,  to 
the  witness,  and  by  paying  and  tendering  to  him  his  lawful  fee 
for  one  day's  attendance  as  a  witness.  Where  it  is  served  by  a 
constable,  his  return  thereto,  stating  the  manner  of  service  and 
the  sum  paid,  is  presumptive  evidence  of  the  facts  therein  stated. 

%  2971.  Warrant  of  attachment  a  grains  t  defaulting*  wit- 
ness. 

Where  it  is  made  to  appear,  to  the  satisfaction  of  the  justice, 
by  affidavit  or  other  proof,  that  a  person,  duly  subpoenaed  to 
attend  before  him  in  an  action,  has  refused  or  neglected  to  attend 
as  a  witness  in  obedience  to  the  subpoena;  and  no  just  cause  for 
the  neglect  or  refusal  is  shown  to  exist;  and  the  party,  in  whose 
behalf  the  witness  was  subpoenaed,  or  his  attorney,  makes  octh 
that  the  testimony  of  the  witness  is  material;  the  justice  must 
issue  a  warrant  of  attachment,  directed  generally  to  any  con- 
stable of  the  county,  for  the  purpose  of  compelling  the  attendance 
of  the  witne'ss. 

Id.,  §  83,  am'd;  L.  1834,  ch.  235. 

{  2972.  Id.;  how  executed;   fees  thereupon. 

Such  a  warrant  of  attachment  must  be  executed  in  the  same 
manner  as  an  order  of  arrest.  The  foes  of  the  justice  and  con- 
stable for  issuing  and  serving  it,  must  be  paid  by  the  person 
against  whom  it  is  issued,  unless  he  shows  a  reasonable  excuse, 
to  the  satisfaction  of  the  justice,  for  his  omission  to  attend;  in 
Which  case,  the  party  procuring  the  warrant  must  pay  tt'CTO,  and, 


e.  19,  t.  4,  a.  2       ATTENDANCE  OP  WITNESS,  §§  8978-77 

if  be  recovers  costs*  the  amount  thereof  must  be  allowed  to  him 
as  part  of  his  costs. 

2   &.    S.    230,  240,  {  84. 

S  2&T8.  Iu.|  when  witness  km  In  adjoining  county. 

Where  the  delinquent  witness  is  within  an  adjoining  county, 
the  constable,  to  whom  the  warrant  of  attachment  is  directed, 
may  arrest  the  witness  in  that  county,  and  bring  him  before  the 
justice.  The  constable,  while  he  is  within  the  ndjoining  county 
for  that  purpose,  has  all  the  powers  of  a  constable  of  that  county. 
with  rcvpeti  to  the  warrant  so  issued  to  him. 

•  S&T4.  Fine  for  returning  to  attend,  or  to  testify. 

A  person,  duly  subpoenaed  as  a  witness,  who,  without  a  reason 
able  excuse,  proved  by  his  oath  or  the  oath  of  another  pereoii. 
fails  to  attend;  or,  attending,  refuses  to  testify;  must  be  fined. 
by  the  justice  before  whom  the  action  is  pending,  for  each  non- 
attendance  or  refusal,  such  a  sum,  not  less  than  one  dollar  nor 
more  than  ten  dollars,  as  the  justice  thinks  it  reasonable  to 
impose  npon  him,  as  a  fine  therefor. 

2  R.   S.  239,  240,  fi  85.  am'd. 

%  2975.  Id.;  how  Imposed. 

The  fine  may  be  summarily  imposed  by  the  justice,  upon  the 
application  of  the  party  in  whose  behalf  the  witness  was  *ub- 
poenned,  at  any  time  during  the  trial,  when  the  defaulting  wit- 
ness is  present,  aud  has  an  opportunity  to  be  heard.  If  it  is  not 
imposed  during  the  trial,  the  justice,  at  any  time  within  five  days 
after  judgment  is  rendered,  must,  upon  the  application  of  the 
party,  issue  a  warrant,  directed  generally  to  any  constable  of  the 
county,  commanding  him  to  arrest  the  defaulting  witness,  and  to 
bring  him  before  the  justice,  at  a  time  and  place  therein  specified, 
the  time  to  be  not  more  than  twelve  days  after  issuing  the  war- 
rant, to  show  cause  why  a  fine  should  not  be  imposed  upon  him. 

id..  5  86. 

§   28TG.  Mfnnt<  of  conviction. 

The  justice  imposing  the  fine  must  enter  in  his  docket-book  a 
minute  of  the  conviction,  of  the  cause  thereof,  of  the  amount  of 
the  fine,  and  of  the  costs.  The  minute  is  deemed  a  judgment 
against  the  delinquent,  in  favor  of  the  officer  to  whom  fines  are 
directed  to  be  paid,  by  section  2875  of  this  act. 

Id..    §  87,   am'd. 

$  29T7.  Execution  thereupon. 

If  the  whole  amount  of  the  fine  and  costs  is  not  forthwith  paid 
to  the  justice,  he  must  issue  an  execution,  directed  generally  to 
any  constable  of  the  county,  commanding  the  constable  to  collect 
the  sum  regaining  unpaid,  of  the  goods  and  chattels  of  the  de- 
linquent, within  the  county,  and.  for  want  thereof,  to  take  him. 
and  convoy  him  to  the  jail  of  the  county,  there  to  remain  until 
he  pays  that  sum,  not  exceeding  thirty  days.  Upon  the  delin- 
quent being  committed  to  jail,  the  keeper  thereof  must  keep  him 
in  close  custody  therein,  until  he  is  entitled  to  a  discharge,  as 
specified  in  the  execution. 

Id.,  f  88, 
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|  2#TS.  Maaer  collected)  Mew  applied. 

The  money  collected  by  rirtue  of  the  execution  must  be  forth- 
with paid  by  the  constable  to  the  justice.  The  justice  must, 
within  ten  days  after  he  receives  a  fine,  or  any  part  thereof, 
from  the  constable  or  the  delinquent,  pnv  the  money  to  the  officer 
to  whom  the  fines  are  directed  to  be  paid,  by  section  2875  of  this 
act,  for  the  use  of  the  poor. 

2  R.   8.   239,   240,   fi  89. 

|  2979.  Defaulting  Tvlt»e»»  liable  for  damage*. 

A  person,  subpoenaed  as  prescribed  in  this  nrticle,  who  neg 
loots  or  refuses  to  obey  the  subpoenn,  or  to  testify,  is  also  liable 
to  the  party,  in  whose  behalf  he  was  subpoenaed,  for  all  dam- 
ages which  the  party  sustains  by  reason  of  nis  neglect  or  refusal. 

M.,    I    90,    am'd. 
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ARTICLES  THIRD.* 

Commission  to  take  testimony. 

See.  2960.  Commission  to  examine  witness  upon  Interrogatories. 
2961.  Id.;  orally. 
2U&2.  When  and  bow  granted. 
2UB3.  Adjournment. 

2U84.  Execution  and  return  of  commission. 
2085.  ltecelpt  thereof  by  justice. 
2S8U.  Y\  beu  deposition  evidence. 
2tttf.  Powers    of    commissioners. 

|  20KO.  Commission  to  examine  Trltneas  upon  inter*, 
rogatories.. 

Where  the  defend  uut  has  neglected  to  appear  upon  the  return 
of  a  summons,  or  has  failed  to  uiiswer  the  complaint,  or  where 
an  issue  of  fact  has  been  joined  in  an  action;  and  it  appears,  by 
uiliduvit,  upon  the  application  of  either  party,  that  a  witness,  not 
within  the  county  where  the  action  is  pending,  or  an  adjoining 
county,  is  material  in  the  prosecution  or  defence  of  the  action, 
the  justice  may  award  a  commission  to  one  or  more  competent 
persons,  authorizing  them,  or  either  of  them,  to  examine  the 
witness  under  oath,  upon  interrogatories  to  be  settled  by  the 
justice,  or  by  the  written  agreement  of  the  iiarties,  and  indorsed 
upon  or  annexed  to  the  commission;  to  take  and  certify  the  de- 
position of  the  witness;  and  to  return  the  same  by  mail,  addressed 
to  the  justice. 

L.  1888,  en.  248,  I  2,  am'd;  L.  1847,  cb.  829  (4  Edm.  040). 

|  2881.  Id.  |  orally. 

If  lioth  parties  expressly  consent,  a  commission,  granted  as 
prescribed  in  this  article,  may  issue  without  written  interroga- 
tories, and  the  deposition  may  be  taken  upon  oral  questions.  In 
that  case,  section  900  of  this  act  applies  to  the  execution  of  Hie 
commission;  and  a  copy  of  that  section  must  be  annexed  thereto. 
Notice  of  the  time  or  place  of  the  examination  of  a  witness,  by 
virtue  thereof,  need  not  be  given. 

|  2982.  When  and  how  granted. 

The  commission  may  be  granted  by  the  justice  without  notice, 
upon  the  application  of  the  pin  in  tiff,  mnde  at  the  return  of  the 
summons,  or  upon  the  application  of  either  party,  made  nt  the 
time  of  the  joinder  of  issue.  It  may  also  be  granted  at  any  time 
after  the  joinder  of  issue,  uoon  tbe  nnnlirati^i  <**  -"Vr  *»nrtr. 
accompanied  with  proof,  by  affidavit,  that  six  dnys'  wiitten  notice 
of  the  application'  has  been  served  upon  the  adverse  puny,  either 
personally,  or  by  service  upon  the  attorney,  who  appeared  for 
him  before  the  justice. 

L.  1888,  cb.  248,  |  8. 

|  2968.  Adjournment. 

Where  a  commission  is  granted  upon  the  application  of  the 
plaintiff,  he  is  entitled  to  one  or  more  adjournments  of  the  trial, 
as  may  be  necessary  to  procure  the  commission  to  be  executed 

•  This  article  Is  made  aprHroMfv  to  District  Courts  In  New  York  city,  bj 
Consolidation  Act  of  1882.  eh.  410.  $  1808. 
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and  returned;  not  exceeding  the  length  of  time  for  which  the 
trial  might  be  adjourned  upon  the  application  of  the  defendant 

L.  1841,  ch.  138,  8  1  (4  Edm.  548). 

|  2084.  Execution  and  return  of  commission. 

The  commission  must  be  executed  and  returned,  as  prescribed 
in  section  901  of  this  act;  and  a  copy  of  that  section  must  be 
annexed  thereto,  except  that  subdivision  sixth  thereof  may  be 
omitted. 

Substituted  for  L.  1838,  ch.  243,  §  4  (4  Edm.  641), 

8  2065.  Receipt,  thereof  by  Justice. 

The  justice,  to.  whom  the  package  containing  the  commission  is 
transmitted  by  mail,  must  ~iec«-ive  it  from  the  post-office,  and 
open  and  file  it,  indorsing  thereupon  the  date  of  his  so  doing.  It 
must  remain  ou  file  with  him,  until  the  trial;  but  either  party 
is  entitled  to  inspect  it  on  file. 

f  2986.  When  deposition  evidence. 

Sections  902  and  903  of  this  act  apply  to  a  commission,  issued 
as  prescribed  in  this  article;  and  to  the  execution  thereof.  A 
deposition  taken  thereunder  may  be  read  in  evidence  upon  the 
trial  by  either  party,  and  has  the  effect  specified  in  section  911 
of  this  act. 

{  2087.  Powers   of  commissioners* 

Where  the  commission  is  executed  within  the  State,  the  com- 
missioner, or,  if  there  are  two  or  more,  a  majority  of  tnem,  hare 
tlio  Bame  power  to  issue  a  subooena,  to  swear  a  witness,  and  t» 
compel  his  attendance,  that  a  justice  of  the  peace  has,  ia  an 
action  pending  before  him. 

L.   1841.  ch.  138,  i  2  (4  Edm.  54^. 
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TITLE  V. 

Trial  and  its  incidents. 

£*c.  2988.  Effect  of  failure  of  defendant  to  appear. 
2089.  When  justice  to  try  issue  of  fact. 
2fr90.  When  jury  trial  may  be  demanded. 
2091.  Drawing  Jurors. 

2002.  III. ;   in  action  between   two  towna,   etc. 
•2093.  Venire;   service  and  return  thereof. 
2904.  Ballots;  bow  prepared. 
2095.  Drawing  jurorti. 
299C.  Juror*  In  default. 
2007.  New  venire,  etc. 
2-108.  Juror's  oatb. 
2000.  Jury  to  hear  proofs. 

3000.  Witness's  oatb. 

3001.  W'ltu<-P8  refusing  to  bo  sworn,  etc.     Warrant  thereupon. 
.1002.  Contents  of  warrant;   Imprisonment  of  recusant  witness. 
HOOS.  Adjournment  thereupon. 

3004.  Ex  parte  affidavit ;  when  evidence. 

3005.  Competency   of  witness;    how  determined. 
3000.   CoiiHtablo  to  keep  jury ;  hit*  oath. 

3007.   R-'iidition  of  verdhi  :   plaintiff  need  not  be  called. 
;!0os.  Jury   when   t<»  be  discharged :   n«>w  venire. 
3000.  Fine  to  be  imposed  on  defaulting  juror. 

f   2»S8.   TAni'd,   10O6.1      Effect   of   fall  are   of  defendant  ta 

appear. 

Where  the  defendant  makes  default  in  appearing  or  pleadin/, 
upon  the  return  of  a  summons,  which  has  been  duly  served  as 
prescribed  in  this  chapter,  the  justice  must  hear  the  allegations 
and  proofs  of  the  plaintiff,  and  render  judgment  According  to 
law  and  equity,  as  the  very  right  of  the  case  appears,  except  in 
an  action  commenced  by  the  service  of  a  summons  and  verified 
complaint  as  provided  by  section  twenty-nine  hundred  and  thirty- 
six  of  this  code,  in  which  case  judgment  may  be  entered  a» 
provided  by  section  twenty-eight  hundred  and  ninety-oue  of  this 
cod*. 

2  R.  is.  242,  f  02  (2  TCdm.  250 ))  :  T..  1000.  ?h.  201.  In  effect  Sept.  1, 
1900. 

f  SOHO.  When  justice  to  try  Issue  of  fact. 

Where  an  issue  of  fact  has  been  joined,  if  neither  party  de- 
mands u  trial  by  jury,  the  justice  must  try  the  issue  hear  the 
allegations  and  proofs  of  the  parties  and  render  judgment  aa 
prescribed  in  the  last  section. 

Id..  J  01.  * 

f  290O.  [Am*d,  1807,  lOOO.l  When  Jury  trial  mar  be  de- 
manded. 

At  the  time  when  an  issue  of  fact  is  joined  either  party  may 
demand  a  trial  by  jury,  and  unless  so  demanded  at  the  joining  of 
issue  a  jury  trial  is  waived.  The  party  demanding  a  trial  by  jury 
shall  thereupon  pay  to  the  justice  the  statutory  fees  for  the  at- 
tendance of  each  person  to  be  summoned  and  for  the  juror*  to 
serve  upon  the  trial,  and  also  the  fees  to  which  the  constable  is 
entitled  for  notifying  the  persons  to  1h»  drawn  as  jurors.  The 
fees   so  deposited   shall  he   delivered    by    the  justice   to  the   Cum 
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stable  serving  the  venire,  and  by  him  shall  be  paid  out  as  re- 
quired by  law.  In  default  of  a  deposit  as  aforesaid  the  justice 
shall  proceed  as  if  no  demand  for  trial  by  jury  had  been  made. 
And  the  town  clerk  of  every  town  in  this  state  shall  deliver  to 
each  of  the  justices  of  the  peace  in  his  town  a  certified  copy  of 
the  list  filed  with 'him,  in  pursuance  of  section  five  hundred  and 
five  of  the  judiciary  law,  and  he  shall  also  deliver  to  each  of 
said  justices  a  certified  copy  of  any  such  list  hereafter  filed  with 
him,  within  ten  days  after  the  same  shall  be  filed.  The  town 
clerk  is  entitled  to  a  fee  of  one  dollar  for  each  copy  of  said  list 
so  delivered.  Any  town  clerk  who  shall  neglect  to  deliver  a 
copy  of  the  list  to  each  of  the  justices  of  the  town  within  th? 
time  above  prescribed,  shall  forfeit  ten  dollars  for  each  failure, 
to  be  sued  for  and  recovered  by  the  overseers  of  the  poor  of  said 
town  for  the  use  of  the  poor  of  said  town. 

Id.,   |  93,  am'd;  L.   1*97,   ok.   140.     AmM  by  L.   1909,  oh.  65.  f  8.    See 
note  82  of  not<?fl  of  Hoard  of  Statutory  Consolidation  at  end  of  code. 

|  2981.    [Am'd,   10O9.]      Drawing  jurors. 

When  a  trial  by  jury  is  duly  demanded,  the  justice  must  forth- 
with openly  draw  twelve  ballots  from  a  box  or  other  receptacle 
containing  the  names  of  the  persons  who  are  returned  as  jurors 
of  the  town  to  the  courts  of  record  of  the  county  upon  the  Ias;t 
list  thereof  received   by   him  from  the  town  clerk  as  jurors  to 
attend   and   try  said  cause,   on  a  day  to  which   the  cause  shall 
then  be  adjourned  by  him,  not  more  than  eight  days  from  the 
joining  of  issue,  unless  the  parties  consent  to  a  longer  adjourn- 
ment, which  consent   shall   be  entered   in   the  justice's  minutes. 
The  ballots  shall  be  of  the  same  description  as  those  prescribed 
in  section  twenty-nine  hundred  and  ninety-four  of  this  act,  but 
they  may  be,  or  may  previously  have  been  prepared  by  a  justice. 
If  a  person  whose  name  is  thus  drawn,  in  the  judgment  of  the 
justice,   resides  more  than  three  miles  from  the  place  of  trial, 
the  justice  may  set  aside  such  juror,   and  he  may   excuse  any 
juror  who  comes  within  the   provisions  of  section  five  hundred 
and  forty-four  of  the   judiciary   law,    and   in  either  case  draw 
another  ballot,   and  continue   to  do  so   until  twelve  are  drawn. 
After  the  adjournment  of  the*  court,  at  which  a  jury  trial  has 
been    had,   the  justice   must   deposit   the   ballots   containing  the 
names  of  those  who  attended  and  served,  in  another  box  kept  by 
him.      The  ballots  containing  the  names  of  those   who  did  not 
appear  and  serve  must  be  returned   by   the  justice  to  the  box 
from  which  they  were  taken.     If  at  the  time  of  drawing  jurors 
for  the  court  there  is  not  a  sufficient  number  of  ballots  remain- 
ing in  the  original  box,  the  justice,  upon  drawing  all  the  ballots 
therein,  must  draw  the  neees^arv  number  from  the  second  box 
containing  the  names   of  those  jurors   who  have  before  served, 
as  in  this  section  prescribed,  and  must  continue  to  draw  from 
that  box  until  a  new  list  of  jurors  is  delivered  to  him  by  said 
towu   clerk. 

Am'd  by  L.  1909,  oh.  65.  f  8.  See  note  83  of  notea  of  Board  of  Stat- 
utory Consolidation  at  ond  of  code. 

|  2992.  Id.;  In  action  between  two  towu,  ete. 

Where  the  action  is  between  two  towns  or  cities,  or  between 
a  town  and  a  city,  the  venire  must  direct  the  constable  to  notify 
twelve  men  of  the  county,  who  are  qualified  and  not  exempt,  as 
prescribed  in  the  last  section,  and  who  are  not  interested  in  the 
matter  at  issue,  to  form  a  jury  for  the  trial  of  the  action. 

2  E.   S.   242,   fi   96. 
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|  2&03.  Delivery,  execution  and  retnrn  of  venire.  [ 

The  justice  must  insert  the  names  of  the  jurors  so  drawn,  in 
a  Tenire,  and  deliver  or  cause  it  to  be  delivered  to  a  constable 
of  the  county  disinterested  between  the  parties.  The  constable 
roust,  at  least  three  days  before  the  day  therein  stated,  notify 
each  of  the  persons  whose  names  have  been  therein  inserted, 
by  reading  it  or  stating  the  substance  thereof  to  the  person  so 
served.  But  the  service  shall  not  be  affected  by  the  constable's 
failure,  after  diligent  search,  to  find  any  of  the  persons  no 
named.  The  constable  must  make  his  return  upon  the  venire, 
certifying  that  he  has  so  personally  served  it  upon  each  of  the 
jurors  whose  names  are  therein  inserted,  or  if  any  were  not 
served,  stating  the  reason  for  such  omission*  Any  constable 
making  a  false  return  upon  such  venire  is  guilty  of  a  misde- 
meanor. Any  person  so  served  and  not  attending  at  the  time 
and  place  to  which  the  cause  was  so  adjourned,  is  guilty  of  a 
contempt  of  court,  punishable  by  a  fine  not  exceeding  ten  dollars, 
which  the  justice  may  impose  forthwith  by  an  entry  in  his 
minutes  of  the  imposition  of  such  fine,  to  be  collected  by  execu- 
tion issued  by  the  justice  as  upon  a  judgment,  with  costs  of  the 
levy,  and  which  fine  shall  be  paid  over  to  the  use  of  the  poor 
of  the  county  by  the  justice,  but  upon  the  presentation  of  a 
reasonable  and  sufficient  excuse  by  or  on  behalf  of  the  person 
so  fined,  the  justice  may,  at  any  time,  remit  such  fine,  or  any 
part  thereof. 

2  R.  8.  242,  f  |  07,  98;  L.  1847,  ch.  470,  |  3  (Edm.   501). 

f   2tWM.   Ballots)   how  prepared. 

For  the  purpose  of  procuring  a  jury  to  try  the  action,  the 
justice  must  prepare,  or  cause  to  be  prepared,  ballots,  uniform, 
as  nearly  as  may  be,  in  appearance,  bj  writing  the  name  of  each 
person  returned,  who  attends,  upon  a  separate  piece  of  paper. 
The  constable,  in  the  presence  of  the  justice,  must  roll  up  or 
fold  each  ballot  in  the  same  manner,  as  nearly  as  may  be,  so 
as  to  resemble  the  others,  and  so  that  the  name  is  not  visible. 
The  ballots  must  be  deposited  in  a  box,  or  other  convenient 
receptacle. 

14..   |N. 
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8  2095.  Drawing  J«r»r«. 

The  justice  must  then  openly  draw  out,  one  after  another,  six 
of  the  ballots.  If  a  person,  whose  name  is  drawn,  is  challenged 
and  set  aside,  or  is  excused,  another  ballot  must  be  drawn,  and 
so  on,  successively,  until  the  required  number  of  jurors  is  ob- 
tained. The  parties  may  elect  to  try  the  cause  by  a  less  number 
than  six  jurors,  at  any  time  before  a  witness  is  sworn.  The 
persons  so  selected  as  herein  provided,  constitute  the  jury  to 
try  the  action. 

id.,  f  100. 

4 

8  2900.  Jurors  In  default. 

If  a  sufficient  nnmher  of  competent  jurors  do  not  attend,  the 
justice  shair  issue  an  attachment  against  all  defaulting  jurors, 
and  shall  place  the  same  in  the  bauds  of  the  officer  wbo  sum- 
moned the  same,  commanding  him  forthwith  to  attach  swh 
jurors  and  to  bring  them  before  him  at  a  time  specified  not 
more  than  thirty-six  hours  thereafter,  to  which  the  cause  umst 
be  adjourned.  The  juror  or  jiiroks  ho  attached  shall,  in  addition 
to  the  fine  specified  in  section  2993  of  this  act,  be  required  to 
pay  the  expense  of  the  attachment  and  service  thereof:  which 
shall  be  the  officer's  fees,  together  with  all  necessary  expense 
incurred  by  him  iu  serving  said  attachment,  to  be  audited  and 
fixed,  to  be  enforced  in  the  same  manner,  and  when  collected 
to  be  paid  to  the  officer  or  the  party  who  has  paid  the  same. 
Any  person  eo  attached  and  disobeying  or  resisting  the  service 
of  said   attachment  is  guilty  of  a  misdemeanor. 

f  2997.   [Am'd,  1892.]      New  venire,  etc. 

If  the  constable,  to  whom  the  venire  is  delivered,  does  not 
return  it  as  required  thereby;  or  it  is  for  any  reason  set  aside, 
the  justice  must  proceed  to  draw  another  jury,  in  the  manner 
prescribed  in  the  foregoing  sections,  which  shall  be  summoned 
in  like  manner  as  the  first  jury.  If  a  full  jury,  drawn  from 
those  returned  as  prescribed  in  the  foregoing  sections  cannot  be 
obtained,  the  justice  may  direct  the  constable  to  require  the 
attendance  forthwith,  or  at  such  time  as  he  may  designate,  not 
longer  than  twenty-four  hours  after  the  issuiug  thereof,  of  sjuch 
a  number  of  talesmen,  from  the  bystanders  or  from  the  town, 
qualified  to  serve  as  jurors,  as  he  deems  sufficient  for  the  pur- 
pose; or  in  his  discretion  he  may  draw  from  Hie  jury  box,  double 
the  number  of  jurors  required  to  complete  the  jury  in  the 
manner  required  by  the  foregoing  sections,  which  shall  be  sum- 
moned in  like  manner  as  the  first  jruy,  and  he  shall  continue  to 
do  so  till  a  jury  is  obtained.  Nothing  hereinbefore  eotitained 
shall  preclude  the  justice  from  adjourning  the  trial  of  the  case, 
on  his  own  motion,  or  on  the  application  of  either  of  the  parties 
to  the  action,  as  provided  by  sections  twenty-nine  hundred  and 
fifty-nine  to  twenty-nine  hundred  and  sixty-eight  of  the  Code  of 
Civil  Procedure.  . 

L.    1802,   ch.   5G7. 

|   2998.  Juror's  oath. 

The  justice  must  administer  on  oath  or  affirmation  to  each 
juror,  well  and  truly  to  try  the  matter  in  difference  between 
,  plaintiff,  and ,  defendant,  and  unless  dis- 
charged by  the  justice,  a  true  verdict  to  give,  according  to  tiw 
evidence. 

2R.B.  242,  f  103. 

799 


c  19,  t.  5  TRIAL.  !§  2999-3004 

I   2990.  Jury  to  hear  proof*. 

After  the  jurors  hare  been  duly  sworn,  they  must  Bit  together, 
and  hear  the  allegations  and  proof 6  of  the  parties,  which  mutt 
be  made  publicly,  in  their  presence. 

Id.,  S  1M. 

8  3OO0.  Witness's  oath. 

A  person  offered  as  a  witness  must,  before  any  testimony  is 
given  by  him.  Vie  duly  sworn  or  affirmed,  to  the  effect  that  the 
evidence  which  he  shali  give,  relating  to  the  matter  in  difference 

between ,  plaintiff,  and ,  defendant,  shall 

be  the  truth,  the  whole  truth,  and  uotning  but  the  truth. 

Id.,   {    108. 

f  SSOOI.  Witness    refusing*    to    be    sworn,    etc.      Warrant 


Where  a  witness,  attending  before  a  Justice  in  an  action,  re- 
fnscs  to  be  sworu  or  affirmed  in  the  form  prescribed  by  iaw;  or 
to  answer  a  pertineut  and  proper  question;  or  neglects  or  refuse* 
to  produce  a  book  or  paper  wihch  he  has  been  duly  subpoenaed 
to  produce,  as  prescribed  in  section  29:59  of  this  act,  or  duly 
required  to  prodnce  by  an  order,  made  as  prescribed  in  section 
86 «  of  this  act;  and  the  party,  at  whose  instance  he  attended, 
makes  oath  that  the  testimony  of  the  witness,  or  that  the  book 
or  paper  is  so  far  material,  that  without  it  he  cannot  safely 
proceed  with  the  trial  of  the  action,  the  justice  may,  by  warrant, 
commit  the  witness  to  the  jail  of  the  county. 

Id..   8  270.  ara'd. 

f  3002.  Contents  of  warrant)  imprisonment  of  recusant 
witness. 

The  warrant  must  specify  the  cause  for  which  it  is  issued. 
If  it  is  issued  for  refusing  to  answer  a  question,  the  question 
must  be  specified  therein;  if  for  neglecting  or  refusiug  to  pro- 
duce a  book  or  paper,  the  same  must  be  described  with  conve- 
nient certainty.  The  recusant  witnees  must  be  elowely  confined, 
by  virtue  of  the  warrant,  until  he  submits  to  be  sworn  or 
affirmed,  or  to  answer,  or  to  produce  the  book  or  paper  required, 
aft  the  case  may  be;  or  is  otherwise  discharged  according  to  law. 

2  R.    S..   {   2S). 

f  tttMKl.  Adjournment   thereupon. 

The  justice  must  thereupon,  from  time  to  time,  nt  the  request 
of  the  party  in  whose  behalf  the  witness  attended,  adjourn  the 
trial,  until  fhe  witness  testifies,  or  produces  the  book  or  paper 
required,  or  dies,  or  becomes  a  lunatic,  or  is  discharged  accord- 
ing to  law. 

Id.,   I  281. 

* 

S  200-#.  Ex  parte  affidavits. when  evidence. 

An  ex  parte  affidavit  shall  not  be  received  in  evidence  upon  a 
trial,  without  the  consent  of  both  parties,  except  in  a  case  where 
it  is  specially   allowed  by  law. 

Z  B.   S.  242.   |  105. 
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f  8005.  Competency   of  -witness}  now  determine 

An  objection  to  the  competency  of  a  witness  must  be  tried  and 
determined  by  the  justice.  Where  the  ground  of  the  objection 
depends  upon  a  matter  of  fact,  evidence  may  be  given  there- 
upon, as  upon  any  other  question. of  fact;  except  that,  if  the  wit- 
ness is  examined  thereupon  by  the  party  objecting,  no  other  Tes- 
timony shall  be  received  from  either  party  as  to  his  competency. 

Id.,   I   107. 

8  3006.  Countable  to  keep  Jury;  hla  oath. 

After  hearing  the  allegations  and  proofs,  the  jury  must  be  kept 
together  in  a  private  and  convenient  place,  under  the  charge  of 
a  constable,  until  they  all  agree  upon  their  verdict:  and,  for  that 
purpose,  the  justice  shall  administer  to  the  constable  the  follow- 
ing oath:  "  lou  swear  in  the  presence  of  Almighty  God,  that  yon 
will,  to  the  utmost  of  your  ability,  keep  the  persons  sworn  as 
jurors  upon  this  trial  together,  in  a  private  and  convenient  place, 
without  any  meat  or  drink  except  such  as  shall  be  ordered  by  me; 
thut  you  will  not  suffer  any  communication  to  be  made  to  thorn, 
orally  or  otherwise;  that  you  will  not  communicate  with  them 
yourself,  orally  or  otherwise,  unless  by  mjr  order,  or  to  ask 
them  whether  they  have  agreed  upon  their  verdict,  until  they  are 
discharged;  and  that  you  will  not,  before  they  render  their 
verdict,  communicate  to  any  person  the  state  of  their  delibera- 
tions, or  the  verdict  they  have  agreed  upon." 

Id.,  |  100. 

9  3007.  Rendition  of  verdict  j.  plaintiff  need  not  be 
called. 

When  the  jurors  have  agreed  upon  their  verdict,  they  must 
publicly  deliver  it  to  the  justice,  who  must  enter  it  in  his  docket 
book.  It  is  not  necessary  to  call  the  plaintiff  before  receiving 
the  verdict;  and  the  plaintiff  cannot  submit  to  a  nonsuit  or 
withdraw  the  action,  after  the  cause  has  been  committed  to  the 
jury. 

Id.,  !  no. 

f  3008.  Jury  when  to  be  discharged;  new  ventre. 

Where  the  justice  is  satisfied  that  the  jurors  cannot  agree 
upon  a  verdict,  after  having  been  out  a  reasonable  time,  he  may 
discharge  them,  and  issue  a  new  ventre,  returnable  within  forty- 
eight  hours;  unless  the  parties  consent,  and  their  consent  is 
entered  in  the  justice's  docket-book,  that  the  justice  may  render 
judgment  upon  the  evidence  already  before  him;  which  he  may 
do,  in  that  case. 

2  It.   S.   242,    V   111. 

S  3000.  Fine   to   be  Imposed   on  defaulting*  Juror. 

A  person  duly  notified  to  attend  as  a  juror,  who  falls  to  at- 
tend, or,  attending,  refuses  to  serve,  without  a  reasonable  ex- 
cuse, proved  by  his  oath,  or  the  oath  of  another  person,  is  liable 
to  the  same  fine,  to  be  imposed  and  collected,  with  costs,  in  like 
manrer,  and  applied  to  the  same  tise.  as  is  prescribed  in  article 
second  of  title  fourth  of  this  chanter,  with  respect  to  a  person 
subpoenaed  as  a  witness,  and  not  attending,  or  attending  and 
refusing  to  testify. 

Id.,  f  112.  am'd;   L.   1873,  oh.   140   (S>  Edm.  590). 
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TITLE  VL 
Judgment ;  and  docketing  the  same* 

sec.  3010.  Judgment  bj  confession. 

soil.  Id.;   mode  of  confessing  Judgment. 

3012.  Id.;  when  roid. 

Sol  3.  Judgment  of  nonsuit. 

8014.  Judgment  upon  verdict,  etc. 

3016.  Wben  Judgment  to  be  rendered. 
SOI*.  BemlUlnr  pert  of  ▼eidlet.  etc. 

3017.  Transcript  of  Jndgneat;  docketing  the  earn* 

3018.  Id.;  when  execution  may  Issue  sguinet  immon, 

3019.  Id.;  in  actios  for  a  chattel. 

3020.  Judgment  against  Joint  debtors. 

3021.  Deeketlns:  the  asm*;  action  thereupon. 
3022  Docketing  Judgment  In  another  county. 
3023.  Justice  may  aire  transcript,  after  expiration  of  bin 

|  3010.  Judgement  by  confession. 

A  justice  of  the  peace  may  enter  a  judgment  upon  the  con- 
fession of  the  defendant,  in  any  ease,  where  the  amount  con- 
fessed does  not  exceed  the  sum  of  five  hundred  dollars,  wit  hi 
such  a  stay  of  execution,  if  any,  as  is  agreed  upon  by  the  parties 
to  the  judgment. 

2  B.  B.  242,  f  113.     See  ||  2864,  8224. 

|  8011.  Id.  |  mode  of  confessing;  Judgement. 

A  judgment  upon  confession  shall  not  be  rendered  nnl»es  the 
following  requisites  are  complied  with: 

1.  The  defendant  must  personally  appear  before  the  justice. 

2.  The  confession  must  be  in  writing,  signed  by  the  defendant, 
and  filed  with  the  justice. 

3.  If  the  judgment  is  confessed  for  a  sum  exceeding  fifty 
dollars,  the  confession  roust  be  accompanied  with  the  affidavit 
of  the  defendant  and  of  the  plaintiff,  stating  that  the  defendant 
is  honestly  and  justly  indebted  to  the  plaintiff  in  the  sum  spe- 
cified therein,  over  and  nbove  nil  jnst  demnnds  which  the  de- 
fendant has  ngninst  the  plaintiff:  and  that  the  confession  It  not 
made  or  taken  with  intent  to  defraud  any  creditor. 

id..  I  114. 

|  8012.  Id. |  when  void. 

A  judgment  confessed,  otherwise  than  as  prescribed  in  the 
Inst  section,  is  void,  ns  against  every  person,  except  a  purchaser 
in  good  faith  of  property,  real  or  personal,  thereunder,  and  the 
defendant  making  the  confession. 

Id.,  s  115. 

g  3013.  Judgment  of  nonsuit* 

Judgment  of  nonsuit,  with  costs,  must  be  rendered  against  a 
plaintiff  prosecuting  an  action  before  a  justice  of  the  peace,  in 
either  of  the  following  cases: 

1.  If  he  discontinues  or  withdraws  the  action. 

2.  If  he  fuils  to  appear  within  one  hour  after  the  summons  is 
returnable,  or  within  one  hour  after  the  time  t'x  which  the  trial 
has  beeu  adjourned. 

3.  If  he  is  nonsuited  upon  the  trial. 

Id-,   |   11». 
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-  *  3014.  Judgment  upon  verdict,  *te. 

Where  a  verdict,  or  the  decision  of  the'  justice  upon  a  trial 
without  a  jury,  ia  rendered  in  favor  of  either  party,  the  justice 
must  render  judgment  against  the  adverse  party  in   conformi  y        j 
thereto,  with  coats,  except  as  is  otherwise  specially  prescribed 
by   law. 

Substituted  for  2  R.  S.  242,  ft  120  and  121.  ' 

|  3015.  When  Jndgrment  to  be  rejtdoredL. 

Where  the  plaintiff  is  nonsuited,  or  discontinues  or  withdraws 
the  action;  or  where  judgment  is  confessed,  or  a  verdict  is  reu-      4 
dered;  or  where,  at  the  close  of  the  trial*  the  defendant  u  ia     J 
custody;  the  justice  must  forthwith  reader  judgment,* shhI  enter     * 
it   in  his   docket-book,  "'in   ev»iyf 'other  *a*e,   he   must    render 
judgment,  and  enter  it  in  his  docket-book,  within  four  days  after 
the  cause  has  been  finally  submitted  to  him. 
Id.,  I  124. 

I  SO10.  Remitting-  part  of  ▼erdiet,  etc. 

Where  a  verdict,  or  the  decision  of  the  justice  upon  a  trial 
without  a  jury,  is  rendered  in  favor  of  either  party  for  a  sum  of 
money,  the  prevailing  party  may  remit  any  portion  thereof,  and 
take  judgment  for  the  residue. 

Id.,  {  125. 

6  3017.  [Am'd,  1804.]  Transcript  of  judgment;  docketing 
the  same. 

A  justice  of  the  peace  who  renders  a  judgment,  except  in  an 
action  to  recover  a  chattel,  must,  upon  the  application  of  the 
party  in  whose  favor  the  judgment  was  rendered,  and  the  pay- 
ment of  the  fee  therefor,  deliver  to  him  a  transcript  of  the  judg- 
ment The  county  clerk  of  the  county  in  which  the  judgment 
was  rendered  must,  upon  the  presentation  of  the  transcript  and 
o ay  111  en t  of  the  fee  therefor,  if  within  six  years  after  the  render- 
ing thereof,  indorse  thereupon  the  date  of  its  receipt,  file  it  in  his 
office  and  docket  the  judgment  as  of  the  time  of  the  receipt  of 
the  transcript  in  the  book  kept  by  him  for  that  purpose,  as  pre- 
scribed in  article  third,  title  first  of  chapter  eleven  of  this  act. 
Thenceforth  the  judgment  is  deemed  a  judgment  of  the  county 
court  of  that  county,  and  must  be  enforced  accordingly;  except 
that  an  execution  can  be  issued  thereupon  only  by  the  county 
clerk,  as  prescribed  in  section  thirty  hundred  and  forty-three  of 
this  act,  and  that  the  judgment  is  not  a  lien  upon,  and  cannot 
be  enforced  against,  real  property,  unless  it  Is  for  twenty-five 
dollars  or  more,  exclusive  of  costs. 

Co.  Proc,  part  of  $  63;  L.  1804,  ch.  807.    ••••I  W«. 

» 

g  3018.  Id.)  when  execution  may  liaae  aaralnst  pwion. 

If  the  action,  in  which  the  judgment  is  rendered,  is  one  of  tho 
actions  specified  in  subdivision  first  or  second  of  section 
2895  of  this  act,  or  if  an  order  of  arrest  was  granted,  and  vra* 
executed,  in  a  case  specified  in  subdivision  third  of  that  section, 
and,  in  either  case,  if  the  defendant  *is  a  male  person,  the  justice 
mtnrt  insert,  in  each  transcript  given  by  him,  as  prescribed  in 
the  last  section,  the  words,  '*  defendant  liable  to  execution  azainst 
his  person";  and  a  like  note  must  also  be  made  in  the 'docket 
of  the  judgment,  made  by  the  county  clerk. 
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I  aoia.  Id.)  In  action  for  at  chattel. 

A  justice  of  the  peace,  who  renders  judgment  for  a  chattel, 
which  has  been  delivered  to  the  unsueeesbiul  party,  or  for  tiie 
value  thereof,  in  ease  a  return  thereof  cannot  be  had,  nmst, 
where  the  value  exceeds  twenty-five  dollarr,  upon  the  application 
of  the  party  in  whose  favor  the  judgment  was  rendered,  and 
payment  of  the  fee  therefor,  deliver  to  him  a  transcript  of  the 
judgment,  stating  the  particulars  thereof.  The  county  clerk  of 
the  county,  in  which  the  judgment  was  rendered,  must,  upon  the 
presentation  of  the  transcript,  and  payment  of  tne  fees  therefor, 
indorse  thereupon  the  dnte  of  its  receipt,  rile  it  in  his  office,  and 
docket  the  judgment,  as  of 'the  time  or  the  receipt  of  the  trans- 
cript, in  the  book  kept  by  him  for  that  purpose,  as  prescribed 
ta  article  third  of  title  first  of  chapter  eleventh  of  this  act,  and 
must  also  enter  in  the  docket  the  particulars  of  the  judgment, 
as  stated  in  the  transcript  of  the  justice.  Thenceforth  the  judg* 
meat  is  deemed  a  judgment  of  the  county  court  of  that  county, 
and  must  be  enforced  accordingly;  except  that  an  execution  can 
be  issued  thereupon  only  by  the  county  clerk,  as  prescribed  in 
section  3043  of  this  act. 

|  3020.  Judgment  against  Joint  debtors. 

Where  an  action  is  brought  against  two  or  more  persons,  jointly 
indebted  upon  contract,  and  the  summons  is  served  upon  one  or 
more,  but  not  upon  uil  of  them,  if  the  plaintiff  recovers  judgment, 
it  must  1  e  entered  against  all.  in  the  mode  prescribed  in  section 
1932  of  this  act.  Sections  1933,  1934,  and  1935  of  this  act  apply 
to  such  a  judgment,  and  to  each  execution  issued  thereupon; 
except  that,  where  the  justice  or  the  county  clerk  issues  the  exe- 
cution, he  must  make  the  indorsement  prescribed  in  section  1934 
of  this  act. 

Substituted  for  2  It.   S..  ft§   122  and  123. 

§  8021.  Docketing?  the  same}  action  thereupon* 

The  justice  who  gives  a  transcript  of  a  judgment,  taken  as  pre- 
scribed in  the  last  section,  must  distinctly  designate,  in  the  trans- 
cript, each  defendant  wh)  was  not  summoned.  Thereupon  the 
olork,  who  dockets  the  judgment,  must  make  in  the  docket,  under 
or  opposite  the  name  of  e*.c\i  defendant  not  summoned,  an  entry, 
as  prescribed  in  section  1936  of  this  act;  and  the  provisions  of 
that  section  apply  to  the  judgment  so  docketed.  An  action,  upon 
a  judgment  so  docketed,  en-  be  maintained  in  a  justice's  court 
against  the  defendants  summoned,  only  in  a  like  case,  and  with 
like  effect,  as  if  they  were  the  only  defendants  in  the  original 
action.  An  action  may  be  maintained  against  the  defendants  not 
summoned,  os  proscribed  i.i  section  1937  of  this  act.  in  any  court 
having  jurisdiction  thpreof;  and  the  plaintiff  is  entitled  to  costs, 
upon  recovering  final  judgment  therein,  where  the  sum  remaining 
unpaid  is  twenty-five  dollars  or  more. 

|  S022.  Docketing  Judgment  in  another  county. 

The  clerk,  with  whom  a  transcript  given  by  a  justice  is  filed, 
as  prescribed  in  either  of  the  foregoing  sections  of  this  title,  must 
furnish  to  any  person  applying  therefor,  and  paying  the  fees 
allowed  by  law,  one  or  more  transcripts  of  the  docket  of  the 
judgment,  nttested  by  his  signature.  A  county  clerk,  to  whom 
such  a  transcript  is  presented,  must,  upon  payment  of  the  tees 
therefor,  immedintely  file  it,  and  docket  the  judgment  in  the 
appropriate  docket-book  kept  in  his  office,  in  like  manner  as  the 
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judgment  was  docketed  by  the  first  county  clerk.  The  judgment, 
when  docketed  as  prescribed  in  this  section,  has  the  like  effect, 
with  respect  to  the  enforcement  thereof,  or  any  proceedings  there- 
under, or  by  virtue  thereof,  in  the  county  wheie  it  wa*  so  dock- 
eted, as  if  it  was  rendered  by  a  justice  of  the  pence  of  that 
county,  and  docketed  upon  filing  his  transcript;  except  that 
where  an  application  for  leave  to  issue  an  execution  is  necessary, 
it  must  be  made  to  the  county  court  of  the  county  where  u*e 
judgment  was  rendered. 
Go.  Proc.,  |  68,  and  B.  S.,  part  of  |  284." 

|  8083.  Ju»ttce  may  *lve  traaaertitt,  after  exmtfratio*  •# 
Ala  term. 

A  justice  of  the  pence,  whoec  term  of  office  has  expired,  may 
make  a  transcript  of  a  judgment  rendered  by  him,  as  prescribed 
in  either  ot  the  foregoing  sections  of  this  title, 
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TITLE  VII. 
Execution*. 

a.  VM.  Wh*D  liistk .-  tntY  Ihm  execution. 


g  B024.   Wken  lustlee  may  Isaac  execution. 

At  any  time  within  (ire  years  after  entry  of  a  judgment, .the 
justice  of  the  peace,  who  rendered  it,  being  in  office,  may  issue 
an  execution  thereupon,  unless  it  has  been  docketed  in  the  count; 
clerk's  office. 
Co.  Proo..  I  M.anbdi.  Used  I*. 

1  SOXB.  General  requisites  of  execution. 

An  execution,  issued  by  s  justice,  must  be  directed  generally 
to  any  constable  of  (he  same  count)'.  It  must  intelligibly  de- 
scribe the  judgment,  stating  the  names  of  the  purlieu  In  whose 
favor,  and  against  whom,  the  time  when,  and  the  name  of  the 
justice  by  whom,  the  judgment  was  rendered;  and  it  must  be 
made  returnable  to  the  justice,  within  sixty  days  after  its  date. 

|    BIKfw.   Kxecntlon   upon  J  ad  awe*  I  (or  money. 

An  execution,  issued  upon  a  Judgment  for  a  sum  of  money, 
must  specify,  in  the  body  thereof,  the  sum  recovered,  and  the 
sum  actually  due  upon  the  judgment  at  the  date  of  the  execution; 
and.  except  in  a  case  where  special  provision  is  otherwise  made 
by  law,  it  must,  substantially,  require  the  constable  to  satisfy 
the  judgment,  together  with  his  fees,  out  of  the  personal  property 
of  the  judgment  debtor  within  the  county,  not  exempt  from  levy 
and  sale  by  virtue  of  an  execution;  and  to  bring  the  money 
before  the  justice,  by  the  return  day  of  the  execution,  to  be 
rendered,  by  the  justice  to  the  party  who  recovered  the  judg- 
ment. If  the  judgment  was  recovered  against  a  male  person,  in 
either  of  the  actions  specified  in  subdivision  first  or  second  of 
section  2896  or  this  act;  or  if  an  order  of  arrest  was  granted 
and  was  executed,  in  a  case  specified  iu  subdivision  third  of  that 
section,  the  execution  must  also  command  the  constable,  if  suf- 
ficient personal  property  cannot  be  found  to  satisfy  the  judgment, 
to  arrest  the  judgment  debtor,  and  to  convey  him  to  the  jail  of 
the  county,  tbere  to  remain  until  he  pays  the  judgment,  or  is 
discharged  according  to  law.  If  the  judgment  was  rendered  in 
an  action  to  recover  a  penalty  or  forfeiture  given  by  a  statute 
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of  the  State,  the  justice  must  indorse  upon  the  execution  a 
reference  to  the  statute,  as  prescribed  in  section  1897  of  thii 
act,  with  respect  to  a  copy  of  the  summons. 

B.  8.,  |  131,  am'd;  L.  1831,  ch.  800. 

|  8027.  Renewal  of  execution. 

After  the  return,  wholly  or  partly  unsatisfied,  of  an  execution, 
issued  by  a  justice  of  the  peace,  he  may,  from  time  to  time, 
within  five  years  after  the  judgment  was  rendered,  issue  a  new 
execution  or  renew  the  former  execution.  An  execution  is  re- 
newed by  a  written  indorsement  thereupon  to  that  effect,  signed 
by  the  justice,  and  dated  upon  the  day  when  it  is  made.  If  part 
of  the  execution  has  been  satisfied,  the  indorsement  must  state 
the  sum  remaining  due.  Each  indorsement  renews  the  execution 
for  sixty  days  from  the  date  thereof.  A  justice  whose  term  of 
office  has  expired  may  thus  issue  or  renew  an  execution. 

Id.,   |$  145  and  147. 

|  8028.  Property  exempt  from  execution. 

The  same  personal  property  is  exempt  from  levy  and  sale,  by 
virtue  of  an  execution  issued  by  a  justice  of  the  peace,  which  is 
exempt  from  levy  and  sale,  by  virtue  of  an  execution  issued  ont 
of  the  supreme  court,  and  in  the  like  cases,  and  under  the  same 
circumstances,  as  prescribed  in  sections  1389,  1300,  1391,  1392, 
1393,  and  13»4  of  this  act,  and  the  other  special  provisions  of 
law,  relating  to  such  an  exemption. 

Id.,  |  169,  am'd. 

|  8029.  Indorsement  of  levy*  notice  of  sale. 

A  constable,  who  takes  personal  property  into  his  custody,  by 
virtue  of  an  execution,  must  indorse  upon  the  execution  the  time 
of  levying  upon  it.  He  must  immediately  post  conspicuously,  in 
at  least  three  public  places  of  the  city  or  town,  in  which  the 
property  was  taken,  written  or  printed  notices,  signed  by  him, 
describing  the  property,  and  specifying  the  place,  within  the 
6a me  city  or  town,  where,  and  the  time,  not  less  than  six  days 
after  the  posting,  when,  it  will  be  exposed  for  sale. 

Id.,  9  148,  am'd. 

|  3030.  Mode  of  levy  and  sale. 

The  provisions  of  sections  1384,  1385,  1386,  1387,  1405,  1409, 
1410,  1411,  1412,  and  1428  of  this  act,  substituting  the  constable 
for  the  sheriff,  aonly  to  and  govern  the  levy  upon  and  sale  of 
personal  property,  by  virtue  of  an  execution  issued  by  a  justice 
of  the  peace;  except  where  a  different  rule  is  prescribed  in  this  act 

|  3031.  Retnrn  of  execution. 

The  constable  must  return  the  execution  to  the  justice,  and 
pay  to  him  the  amount  of  the  judgment,  with  interest,  or  so 
much  thereof  as  he  has  collected;  returning  the  surplus,  if  any, 
to  the  person  from  whose  property  it  was  collected. 

R.    8.,  part  of  |    149. 

|  8082.   Execution  aarainst  the  person;  imprisonment  of 

Judgrnent  debtor. 

For  want  of  sufficient  personal  property,  whereon  to  levy,  the 
constable  must,  if  the  execution  requires  it,  arrest  the  judgment 
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debtor,  and  convey  him  to  the  jail  of  the  county.  The  keener 
of  the  jail  must  thereupon  keep  the  judgment  debtor  in  custody, 
in  all  respects  as  if  the  execution  was  issued  out  of  the  supreme 
court,  until  the  judgment  and  the  fees  of  the  constable  are  paid; 
or  until  the  judgment  debtor  is  thence  discharged,  in  due  course 
of  law;  except  that  if  the  execution  has  an  indorsement,  showing 
that  the  judgment  was  rendered  in  an  action  for  a  penalty  or 
forfeiture,  given  by  a  statute  of  the  State,  the  sheriff  shall  not 
admit  the  judgment  debtor  to  the  liberties  of  the  jail. 
B.  S.,  part  of  ||  151   and  148. 

§  8088.  [Am'd,  1888.]      When  Judgment  debtor  to  be  dU- 


If  a  person  committed  to  jail  by  virtue  of  an  execution  issued 
by  a  justice  of  the  peace,  or  out  of  the  municipal  court  of  Buf- 
falo, or  by  virtue  of  an  execution  issued  by  a  county  clerk  on 
a  transcript  of  a  judgment  recovered  before  a  justice  of  the  peace, 
or  in  the  said  municipal  court  of  Buffalo,  has  a  family  within 
the  state  for  which  he  provides,  he  must  be  discharged,  after 
remaining  in  custody,  either  with  or  without  being  admitted  to 
the  jail  liberties,  thirty  days;  otherwise  he  must  be  discharged 
sfter  so  remaining  sixty  days. 

Id.,  $  152,  am'd.    Albany  City  Court,  L.  1884,  ch.  122;  L.  1883,  ch.  26. 

|  8034.  Affidavit}  discharge. 

In  order  to  procure  a  discharge,  as  prescribed  in  the  last  section, 
the  prisoner  must  make,  and  deliver  to  the  sheriff  or  jailer,  an 
affidavit,  stating  the  facts  which  entitle  him  thereto,  according 
to  the  provisions  of  that  section.  Upon  receiving  such  an  affi- 
davit the  sheriff  or  jailer  must  forthwith  discharge  the  prisoner 
from  his  custody.  He  must  thereupon  deliver  the  affidavit  to 
the  clerk  of  the  county,'  who  must  file  it  in  his  office,  without  fee. 

Id.,   ||  158  and  154. 

|  8085.  Penalty  for  not  discharging. 

A  sheriff  or  jailer,  who  refuses  to  discharge  the  prisoner,  upon 
receiving  such  an  affidavit,  forfeits  twenty-five  dollars  for  each 
day,  during  which  he  detains  the  prisoner;  to  be  recovered  by  the 
latter,  in  addition  to  any  damages,  which  he  sustains  by  reason 
of  the  false  imprisonment. 

Id..   |  155. 

I  8036.  Affidavit  a  defence  to  action  for  eaoape. 

The  receipt  of  such  an  affidavit  is  a  defence,  to  an  action 
brought  against  the  sheriff  or  jailer,  by  reason  of  the  prisoner's 
discharge. 

id.,  |  156. 

|  8087.  Discharge  not  to  affect  Judgment. 

Notwithstanding  the  discharge  of  a  judgment  debtor,  as  pre- 
scribed in  the  Inst  four  sections',  the  judgment  remains  valid  as 
against  his  property;  and  a  new  execution  may  be  issued  accord- 
ingly, as  if  he  had  not  been  imprisoned. 

id.,  |  157. 

|  8088.  Execution  upon  Judgment  in  action  for  a  chattel. 

In  an  action  for  a  chattel,  the  possession  of  which  has  not 
been  delivered  to  the   prevailing  party,   an  execution,   for  the 
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delivery  of  the  possession  thereof  to  him,  as  well  as  for  any 
damages  recovered  by  him,  may  be  issued  by  the  justice;  unless 
the  judgment  has  been  docketed  in  the  county  clerk's  office,  as 
prescribed  in  title  sixth  of  this  chapter.  It  must  be  to  the  same 
effect,  and  executed  in  the  same  manner,  as  a  like  execution 
issued  upon  a  judgment  rendered  in  the  supreme  court;  except 
that  it  must  be  directed  generally  to  any  constable  of  the  county; 
and  that  the  direction  to  satisfy  a  sum  of  .money,  out  of  the 
property  of  the  judgment  debtor,  must  be  in  the  form  prescribed 
in  this  title -for  a  like  direction,  where  an  execution  is  issued  by 
a  justice  of  the  peace,  upon  a  judgment  for  a  sum  of  money. 
Substitute  for  L.  1866.  part  of  eh.  131. 


|  8080.  Action  aamlnst  constable  for  not  retnmlns; 
cation. 

If  a  constable  fails  to  return  an  execution  within  fire  days 
after  the  return  day  thereof;  the  party,  in  whose  favor  it  was  is- 
sued, may  recover,  in  an  action  against  the  constable,  the  amount 
of  the  execution,  if  it  was  issued  upon  a  judgment  for  a  sum 
of  money;  or  if  it  was  for  the  delivery  of  the  possession  of  a 
chattel,  the  value  of  the  chattel,  as  specified  in  the  judgment, 
together  with  the  damages  and  costs  awarded  thereby;  and,  in 
either  case,  with  interest  from  the  time  when  the  judgment  was 
rendered. 

B.  s„  |  109. 

|  8040.   Constable  not  to  act  under  execution  after 


A  constable  shall  not  levy  upon  or  seil  property,  or  arrest  s 
defendant,  or  take  possession  of  a  chattel,  by  virtue  of  an  excen- 
tion,  after  the  time  limited  therein  for  its  return,  unless  the 
execution  has  been  renewed;  nor  shall  he  do  any  act  under  a 
renewed  execution,  after  the  expiration  of  the  time  for  which 
it  has  been  renewed. 

id..  {  161. 

|  S041.  Aetion  aarainst  constable  for  money  collected. 

Where  money,  collected  by  a  constable  upon  an  execution.  i* 
not  paid  ovef  by  him  according  to  law,  any  person  entitled 
thereto  may  maintain  nn  action  in  his  own  name,  upon  the  in- 
strument of  security  given  by  the  constable  and  his  sureties;  and 
may  recover  therein  the  sum  so  collected,  with  interest  from 
the  time  when  it  was  collected. 

Id.,    f  163. 

I  8042.  Doty  of  constable  wnoae  term  of  office  naa  ex- 
pired. 

A  constable,  to  whom  an  execution  is  delivered,  whose  term 
of  office  expires  on  or  before  the  return  day  thereof,  must  pro- 
ceed thereupon  in  the  same  manner,  as  if  his  term  of  office  nad 
not  expired;  and  he  and  his  sureties  are  liable  for  any  neglect 
of  duty,  with  respect  to  the  execution:  or  for  money  collected 
thereunder,  or  for  damages  sustained  by  reason  of  any  act 
done  by  the  constable,  touching  the  execution,  in  the  same  manner, 
and  to  the  same  extent,  as  if  his  term  of  office  had  not  expired. 

Id..  |8  286  *nd  286.    See  L.  1872,  ch.  788  (»  Bdm.  481). 
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f  3048.  Execution  upon  Judgment  docketed  witn  county 
clerk. 

Where  a  judgment,  rendered  by  a  justice  of  the  peace,  has 
been  docketed  with  a  county  clerk,  upon  the  filing  either  of  a 
transcript  from  the  justice's  docket,  or  of  a  transcript  from  the 
clerk's  docket  of  another  county,  the  execution,  to  be  issued 
thereupon  by  the  county  clerk,  must  be  in  the  same  form,  and 
executed  in  the  same  manner,  as  an  execution  issued  upon  a 
judgment  of  the  county  court;  except  as  otherwise  prescribed  in 
section  1367  of  this  act;  and  except,  also,  that  where  the  judg- 
ment is  for  a  sum  less  than  twenty-five  dollars,  exclusive  of 
costs,  the  direction  to  satisfy  the  judgment  out  of  the  real  prop- 
erty of  the  judgment  debtor  must  be  omitted.  In  that  case  the 
provisions  of  this  act,  relating  to  the  satisfaction  of  an  execution 
out  of  the  judgment  debtor's  real  property,  are  not  applicable 
thereto. 

Ob.  Proe.,  I  64,  robd.  18.    Bee  SI  8017  and  1867,  ante. 
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TITLE  VIIL 
Appeals. 

Article  1.  Appeals   generally. 

2.  Appeal  where  a  new  trial  Is  not  had  In  the  appellate  coon. 
9.  Appeal  for  a  new  trial  in  the  appellate  court, 

ARTICLE  FIRST. 

Appeals  generally. 

See.  8044.  Justice's  Judgment  reviewed  by  appeal. 

8045.  Who  may  appeal;  to  what  court  appeal  to  be  taken. 

3(He.  Appeal;  when  and  how  taken. 

8047.  Service  of  notice  upon  justice;  payment  of  costs  and  fte* 

8048.  Service  of  notice  upon  respondent. 

8049.  Amendment;  when  allowed. 

8050.  Undertaking  to  stay  execution  upon  judgment, 

8051.  Proceedings;   how   stayed. 
3052.  Id.;   when  justice  is  dead,  etc. 
8058.  lleturu. 

8054.  Id.;   when  justice  has  gone  out  of  office. 

3055.  Further  return;  how  compelled. 

8050.  Id.;   when  justice  is  dead.   etc. 

8057.  Proceedings   when  error  in  fact  is  alleged. 

8068.  Restitution   upon  reversal. 

3059.  Setting  off  costs  and  recovery. 

8060.  Certain  sums  may  be  included  in  disbursements, 

3001.  Judgment-roll. 

|  3044.  Justice's)  Judgment  reviewed  by  appeal. 

The  only  mode  of  reviewing  a  judgment,  rendered  by  a  justice 
of  the  peace  in  a  civil  action,  is  by  an  appeal,  as  prescribed  in 
this  title. 

Co.  Proc.,  part  of  5  851. 

|  3045.  [Am'd,  1895.]  Who  may  appeal)  to  what  eomrt 
appeal  to  be  taken. 

An  appeal  may  be  taken  by  any  party  aggrieved  by  the  judg- 
ment. Except  where  the  judgment  is  rendered  by  a  justice,  of 
the  peace  of  the  city  of  Buffalo,  the  appeal  must  be  to  the  county 
court  of  the  county  where  the  judgment  was  rendered. 

Id.,  part  of  tf  325  and  352;  L.  1885,  ch.  946. 

f  304G.  [Am'd,  1882.]    Appeal;  when  and  how  taken. 

An  appeal  must  be  taken  within  twenty  days  after  the  entry 
of  the  judgment  in  the  justice's  docket;  except  that,  where  a 
defendant  appeals  from  a  judgment  rendered  in  an  action, 
wherein  he  did  not  appear,  and  the  summons  was  not  personally 
served  upon  him,  the  appeal  may  be  taken  within  twenty  days 
after  personal  service  upon  him,  on  the  part  of  the  plaintiff,  of 
written  notice  of  the  entry  of  the  judgment;  but  not  after  the 
expiration  of  five  years  from  the  entry  of  the  judgment.  An 
appeal  is  taken  by  serving  upon  the  justice  by  whom  the  judg- 
ment was  rendered,  and  upon  the  respondent,  a  written  notice 
of  appeal,  subscribed  either  by  the  appellant,  or  by  his  attoroej 
in  the  appellate  court. 

'd.,  part  of  ||  368  and  854. 
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I  8047.  [Am'd,  1918.]  Service  of  notice  upon  Justice* 
p»7ment  of  coats  and  fee. 

Service  of  the  notice  of  appeal  upon  the  Justice,  must  be 
made  by  delivering  it  to  him  personally,  or  to  his  clerk,  appointed 
pursuant  to  law,  or  by  mailing  such  notice  to  the  justice  at  his 
office  in  the  manner  prescribed  by  service  of  notice  by  mail  in 
section  seven  hundred  and  ninety-seven  of  this  act;  but  if  the 
justice  is  dead,  or  if  neither  he  nor  his  clerk  can,  after  reason- 
able diligence,  be  found  within  the  county,  service  of  the  notice 
upon  the  justice  may  be  made  by  delivering  it  to  the  clerk  of 
the  appellate  court.  Unless  the  justice  is  dead,  the  appellant 
must,  at  the  time  of  serving  the  notice,  pay  to  the  person  to 
whom  it  is  delivered  the  costs  of  the  action,  included  in  the 
judgment,  and  the  sum  of  two  dollars,  as  the  fee  of  the  justice 
for  making  the  return. 

Go.  Proc.,  part  of  ||  854  and  309.  AmM,  L.  1918,  ch.  445.  in  effect 
Sept-   1,  1913. 

f  8048.  [Am'd,  1913.]    Service  of  notice  upon  respondent. 

Service  of  the  notice  of  appeal  upon  the  respondent  may  be 
made,  by  delivering  it,  in  any  part  of  the  state,  to  the  respond- 
ent personally,  or  in  one  of  the  following  methods: 

1.  By  leaving  it  at  his  residence,  with  a  person  of  suitable 
age  and  discretion  or  by  serving  the  notice  upon  the  respondent 
by  mail,  or  in  case  an  attorney  appeared  for  respondent  at  the 
trial,  the  notice  may  be  served  upon  the  attorney,  either  per- 
sonally, or  in  the  manner  prescribed  for  service  of  notice  by 
mail  in  section  seven  hundred  and  ninety-seven  of  this  act. 

2.  If  service  cannot  be  made,  with  due  diligence,  upon  the 
respondent,  in  the  manner  prescribed  in  the  foregoing  subdivi- 
sion, the  notice  of  appeal  may  be  served  upon  him  by  delivering  it 
to  the  clerk  of  the  appellate  court. 

Id.,  part  of  |  354.    Am'd,  L.  1913,  ch.  445.   In  effect  Sept.  V  1918* 

|  8040.  Amendment;  when  allowed* 

Where  the  appellant,  seasonably  and  in  good  faith,  serves  the 
notice  of  appeal,  upon  either  the  justice  or  the  respondent,  but 
omits,  through  mistake,  inadvertence,  or  excusable  neglect,  to 
serve  it  upon  the  other,  or  to  do  any  other  act  necessary  to 
perfect  the  appeal,  the  appellate  court,  upon  proof  by  affidavit 
of  the  facts,  may,  in  its  discretion,  permit  the  omission  to  be 
supplied,  or  an  amendment  to  be  made,  upon  such  terms  as 
justice  requires. 

id.,   f  827. 

|  3050.  Undertaking  to  stay  execution  upon  judgment* 

1 '  the  appellant  desires  a  stay  of  execution,  he  must  give  a 
written  undertaking,  executed  by  one  or  more  sureties,  approved 
by  the  justice  who  rendered  the  judgment,  or  by  a  judge  of  the 
appellate  court,  to  the  effect  that,  if  the  appeal  is  dismissed;  or 
if  judgment  is  rendered  against  the  appellant  in  the  appellate 
court,  and  an  execution  issued  thereupon  is  returned  wholly  or 
partly  unsatisfied;  the  sureties  will  pay  the  amount  of  the  judg- 
ment, or  the  portion  thereof  remaining  unsatisfied,  not  exceeding 
a  sum,  specified  in  the  undertaking,  which  must  be  at  least  one 
hundred  dollars,  and  not  less  than  twice  the  amount  of  the 
judgment;  or,  if  the  judgment  in  the  justice's  court  is  for  the 
recovery  of  a  chattel,  that  the  sureties  will  pay  the  sum  fixed 
by  that  judgment  as  the  value  of  the  chattel,  together  with  the 
nuniages,  if  any,  awarded  for  the  taking,  withholding,  or  deten- 
tion thereof.     A  copy  of  the  undertaking,  with  a  notice  of  the 
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delivery  thereof,  must  be  served  with  the  notice  of  appeal  and 
in  like   manner.     Section  1335  of  this  act  applies  to  such  an 
undertaking. 
Co.  Prcc,  U  865  and  866. 

t  30bl.  Proceedings;  how  stayed. 

The  delivery  of  the  undertaking  to  the  justice  or  to  his  clerk, 
ppointed  pursuant  to  law,  and  service  of  a  copy  thereof,  and  of 
aot ice  of  the  delivery  thereof,  stay  the  issuing  of  an  execution 
upon  the  judgment.  If  an  execution  has  been  issued,  the  service 
of  a  copy  of  the  undertaking,  certified  by  the  justice  or  the  clerk, 
or  accompanied  with  an  affidavit,  showing  that  it  is  a  copy,  and 
that  the  original  has  been  duly  filed,  upon  the  officer  holding  the 
execution,  stays  further  proceedings  thereunder. 

Id.,  |  857. 

S  3052.  Id.}  when  Justice  la  dead,  ete. 

Where  the  justice  is  dead,  or  cannot,  with  due  diligence,  be 
found  within  the  county,  and  he  has  no  clerk,  appointed  pursuant 
to  law,  or  the  clerk  cannot,  with  due  diligence,  be  found  within 
the  county,  the  undertaking  may  be  filed  with  the  clerk  of  the 
appellate  court.  In  that  case,  notice  of  the  filing  must  be  given 
to  the  respondent,  as  prescribed  in  section  3048  of  this  act,  for 
service  of  a  notice  of  appeal  upon  him.  The  filing  of  the  under- 
taking has  the  same  effect,  as  the  delivery  thereof  to  the  jus- 
tice; and  a  copy  thereof  certified  by  the  county  clerk,  served 
upon  the  officer  holding  an  execution,  has  the  same  effect,  as  if 
it  was  certified,  as  prescribed  in  the  last  section. 

Id.,   $   868. 

S  3053.  Return. 

The  justice  must,  after  ten  and  within  thirty  days  from  the 
service  of  the  notice  of  appeal,  and  the  payment  of  the  costs  and 
fee,  as  prescribed  in  section  3047  of  this  act,  make  a  return  to 
the  appellate  court,  annex  thereto  the  notice  of  appeal  and  the 
undertaking,  if  nny  has  been  delivered  to  him  or  to  bis  clerk,  and 
file  the  same  with  the  clerk  of  the  nppellate  court.  The  return 
must  contain  all  the  proceedings,  including  the  evidence  and  the 
judgment;  unless  the  appellant  has,  in  his  notice  of  appeal 
demanded  a  new  trial,  in  a  case  where  he  is  entitled  thereto, 
«ns  prescribed  in  article  third  of  this  title.  In  the  latter  case, 
the  justice  must  return  the  summons,  together  with  each  war- 
rant of  attachment,  order  of  arrest,  or  requisition  to  replevy,  or 
execution  granted  by  him  in  the  action,  with  the  proof  of  the 
service  thereof;  the  pleadings,  or  copies  thereof;  the  proceedings 
upon  the  trial;  and  the  judgment;  with  a  brief  statement  of  the 
amount  and  nature  of  the  claims  litigated  by  the  parties.  Bat 
he  need  not  return  the  evidence,  or  any  part  thereof,  unless  he 
is  required  so  to  do  by  the  special  order  of  the  appellate  court 

Id.,   $  860,   am'd. 

|  3054.  Id.}  when  justice  has  gone  ont  of  offlee. 

Where  the  justice  has  gone  out  of  office,  he  must,  nevertheless, 
make  a  return  in  the  same  manner,  and  his  return  has  the  same 
effect,  as  if  he  remained  in  office. 

Id..  |  861. 
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|  3MME5.  Further  return  $  how  compelled* 

If  the  return  is  defective,  the  appellate  court  may  direct  the 
justice  to  make  a  further  or  amended  return,  as  often  as  is 
necessary.  The  appellate  court  may  compel  the  justice,  by  at- 
tachment, to  make  and  file  a  return,  or  a  further  or  amended 
return.  The  court  is  always  open  for  those  purposes.  Where 
the  justice  has  removed  to  another  county  of  the  State,  the 
appellate  court  may  compel  him  to  make  the  return,  as  if  he  was 
still  within  the  county  where  the  judgment  was  rendered. 

Oo.  Proc.,  |8  862  and  868. 

|  SOTO.  Id.}  when  Justice  Is  dead,  etc. 

If  the  justice  dies,  becomes  a  lunatic,  absconds,  removes  from 
the  State,  or  otherwise  becomes  unable  to  make  the  return,  the 
appellate  court  may  receive  affidavits,  or  examine  witnesses,  as 
to  the  evidence  and  other  proceedings  taken,  and  the  judgment 
rendered,  before  the  justice;  and  may  determine  the  appeal,  as 
if  a  return  had  been  duly  made  by  the  justice. 

Id.,    |  868. 

s  80S7.  Proceeding's  when  error  In  fact  Is  alleged. 

Where  an  appeal  is  founded  upon  an  error  in  fact  in  the  pro* 
ceedings,  not  affecting  the  merits  of  the  action,  and  not  within 
the  knowledge  of  the  justice,  the  court  may  determine  the  matter 
upon  affidavits;  or,  in  its  discretion,  upon  the  examination  of 
witnesses;   or   in   both   methods. 

Id.,  part  of  {  66. 

|  8O08.  Restitution  upon  reversal. 

Where  the  judgment  of  the  justice  is  reversed  or  modified,  the 
appellate  court  may  make  or  compel  restitution  of  property  or 
of  a  right  lost  by  means  of  the  erroneous  judgment:  but  not  so 
as  to  affect  the  title  of  a  purchaser,  in  good  faith  and  for  value, 
of  property  sold  by  virtue  of  a  warrant  of  attachment  in  the 
action,  or  an  execution  issued  upon  the  judgment.  In  that  case, 
the  appellate  court  may  compel  the  value,  or  the  purchase-price 
to  be  restored,  or  deposited  to  abide  the  event  of  the  action,  as 
justice  requires.  Six  days'  notice  of  an  application  for  an  order 
for  restitution  must  be  given:  and.  if  the  application  is  granted 
before  judgment,  the  proper  direction  may  be  included  therein. 

Id.,  f  860. 

|  8059.  Setting;  off  costs  and  recovery. 

If,  upon  the  appeal,  a  sum  of  money  is  awarded  to  one  party, 
and  costs  are  awarded  to  the  adverse  party,  the  appellnte  coi"** 
must  set  off  the  one  against  the  other,  and  render  judgment  fo  - 
the  balance. 

Id..  |  870.     • 

|  8000.  Certain  sums  may  he  Included  In  disbursement*. 

Where  costs  are  awarded  to  the  appellant,  he  may  include,  in 
the  disbursements  upon  the  appeal,  the  costs  and  fee  paid  to  the 
justice  upon  taking  the  appeal;  and,  where  the  judgment  rendered 
by  the  justice  was  against  the  appellant,  he  may  also  include,  in 
those  disbursements,  the  costs  of  the  action,  before  the  justice, 
which  he  would  have  been  entitled  to  recover,  if  the  judgment 
of  the  justice  had  been  in  his  favor. 

Id.,  part  of  |  871. 
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|  8081.  Judgment-roll, 

The  clerk,  immediately  tffter  entering  final  judgment  upon  the 
determination  of  an  appeal,  must  attach  together  and  file  such 
of  the  following  papers,  as  were  used  upon  the  appeal;  which 
constitute  the  judgment-roll: 

1.  The  return  of  the  justice,  or  a  certified  copy  thereof:  the 
notice  of  appeal;  and  the  undertaking,  if  any  has  been  given. 

2.  The  verdict,  report,  or  decision,  and  each  offer,  if  any,  made 
as  prescribed  in  article  third  of  this  title. 

8.  A  certified  copy  of  the  judgment,  together  with  each  notice 
of  exceptions,  or  case,  which  is  then  on  file. 

4.  Every  other  paper,  then  on  file,  and  a  certified  copy  of  every 
order,  which  in  any  way  involves  the  merits,  or  necessarily  af- 
fects the  judgment* 
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ARTICLES  SECOND. 

Appeal  where  a  new  trial  is  not  had  in  the  appellate  court* 

Sec.  8062.  Hearing  of  appeal;   dismissal  thereof. 
8068.  Judgment. 

8064.  When  new  trial  in  Justice's  court  maj  be  directed. 
8066.  Id.;  proceedings  before  justice. 

8066.  Costs;  when  awarded. 

8067.  Amount   of   costs. 

f  8062.  [Am'd,  1895.]  Hearing  of  appeal)  dismissal 
thereof. 

If  the  case  is  one  where  the  appellant  is  not  entitled  to,  or  has 
not  demanded,  a  new  trial  in  the  appellate  court,  as  prescribed 
in  section  3068  of  this  act,  the  respondent  may,  within  twenty 
days  of  the  service  on  him  of  the  notice  of  appeal,  serve  upon 
the  appellant  or  his  attorney  a  written  stipulation  that  the  judg- 
ment appealed  from  may  be  reversed  with  five  dollars  costs  and 
disbursements  of  the  appeal,  and  thereafter  no  further  steps  shall 
be  taken  in  such  appeal,  except  to  enter  judgment  in  pursuance 
of  such  stipulation  for  the  enforcement  thereof;  in  case  such 
stipulation  shall  not  be  so  served,  the  appeal  may  be  brought  to 
a  hearing  in  the  appellate  court  at  any  term  thereof  at  which  such 
an  appeal  can  be  heard,  held  after  the  return  is  filed,  upon  a 
notice  by  either  party  of  not  loss  than  eight  days.  It  must  be 
placed  upon  the  calendar,  and  must  continue  thereupon  without 
further  notice  until  -  is  finally  disposed  of.  If,  after  being  regu- 
larly placed  upon  the  calendar,  neither  party  brings  it  to  a  hear- 
ing before  the  end  of  the  second  term  thereafter  at  which  it 
might  be  noticed  for  hearing  and  heard,  the  court  must  dismiss 
the  appeal  unless  it  directs  the  same  to  be  continued  for  cause 
shown. 

Co.   Proc.,    f  364;   L.    1895,   ch.   946. 

f  3063.    [Am'd,    1893,    10OO,    1911.]      Judgment. 

In  a  case  specified  in  the  last  section,  the  appeal  must  be  heard 
upon  the  original  papers  or  a  certified  copy  thereof,  and  a  copy 
or  copies  thereof  need  not  be  furnished  for  the  use  of  the  court 
The  appellate  court  must  render  judgment  according  to  the 
justice  of  the  case,  without  regard  to  technical  errors  or  defects 
which  do  not  affect  the  merits.  It  may  affirm,  modify,  or  reverse 
the  judgment  of  the  justice,  in  whole  or  in  part,  and  as  to  any  or 
all  of  the  parties,  and  for  errors  of  law  or  of  fact,  and  where  the 
judgment  is  contrary  to  or  against  the  weight  of  the  evidence 
the  appellate  court  may,  upon  its  reversal  of  a  judgment,  order  a 
new  trial  before  the  same  justice  or  before  another  justice  of  the 
same  county  to  be  designated  in  the  order,  and  at  a  time  and 
place  to  be  specified  in  the  order,  and  in  such  a  case  the  costs 
of  the  appeal  shall  be  in  the  discretion  of  the  appellate  court. 

Am'd   by   L.   1893,  ch.  880;   L.   1900,  ch.   553;   L.    1911,   ch.  364,   in  effect 
Sept.    1,    1911. 

.1  3004.  When    new    trial    la    Justice's    court    may    be    di- 
rected. 

If  the  appeal  is  taken  by  the  defendant,  who  failed  to 
appear  before  the  justice,  either  upon  the  return  of  the  sum- 
mons, or  at  the  time  to  which  the  trial  of  the  actiou  was  ad- 
journed; and  he  shows,  by  affidavit  or  otherwise,  that  mauifesl 
injustice  has  been  doue,  and  renders  a  satisfactory  excuse  for  his 
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default;  the  appellate  court  may,  in  its  discretion,  set  aside  the 
judgment  up  pealed  from,  or  stay  proceedings  thereunder,  and  by 
order  direct  a  new  trial,  before  the  same  justice,  or  before  another 
justice  of  the  same  county,  »'"»signated  in  the  order,  at  such  a 
time  and  place,  specified  in  the  order,  and  upon  such  terms,  at 
it  deems  proper. 

Go.  Proc.,  part  of  |  366. 

ft  8065.  [Am'd,  1893.]    Id.j  proceeding:*  before  Justice. 

Where  a  new  trial  is  directed  before  a  justice,  as  prescribed  in 
the  last  two  sections,  the  parties  must  appear  before  him,  at  the 
time  and  place  specified  in  the  order  of  the  appellate  court,  with- 
out service  of  any  notice,  or  of  a  copy  of  the  order.  Thereupon 
the  like  proceedings  must  be  had  in  the  action,  as  upon  the 
return  of  a  summons  personally  served. 

L.   1888    ch.  880. 

I  3©6«.  Goat*}  when  awarded. 

Upon  an  appeal  provided  for  in  this  article,  the  award  of  costs 
is  regulated  as  follows: 

1.  If  the  appeal  is  dismissed,  because  neither  party  brings  it 
to  a  hearing,  as  prescribed  in  this  article,  costs  shall  not  be 
awarded  to  either  party. 

2.  If  the  judgment  is  reversed  for  an  error  in  fact,  not  affect- 
ing the  merits;  or  if  a  new  trial  is  directed,  before  the  same  or 
another  justice,  as  prescribed  in  this  article;  the  costs  of  the 
appeal  are  in  tne  discretion  of  the  appellate  court. 

3  If  the  judgment  is  affirmed,  coBts  must  be  awarded  to  the 
respondent. 

4.  If  the  judgment  is  reversed,  costs  must  be  awarded  to  the 
appellant. 

5.  If  the  judgment  is  affirmed  only  in  part,  the  costs,  or  such 
a  part  thereof,  as  to  the  appellate  court  seems  ju3t,  not  exceeding 
ten  dollars,  besides  disbursements,  may  be  awarded  to  either 
party. 

Co.  Proc.,  part  of  ff  868  and  371. 

ft  3067.  Amount  of  costs. 

Upon   an   appeal,   provided     for    in    this  article,   costs,  when 
awarded,  must  be  as  follows,  besides  disbursements: 
To  the  appellant,  upon  reversal,  thirty  dollars. 
To  the  respondent,  upon  affirmance,  twenty-five  dollars. 

Id.,  part  of  8  71,  amrd. 
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ARTICLE  THIRD. 

Appeal  for  a  new  trial  in  the  appellate  court 

8ec.  8068.  When  appellant  maj  demand  new  trial  in  appellate  court. 

8069.  Undertaking  to  be  giyen. 

8070.  Offer   to    compromise    before   return. 

3071.  Proceedings  in  appellate  court. 

3072.  Offer  to  compromise  after  return. 
8073.  Amount  of  coats. 

|  S068.  [Am'd,  1893.]    When  appellant  may  demand  new 
trial  in  appellate  court. 

Where  an  issue  of  fact  or  an  issue- of  law  was  joined  before 
the  justice,  and  the  sum,  for  which  judgment  was  demanded  by 
either  party  in  his  pleading,  exceeds  fifty  dollars;  or  where,  in  an 
action  to  recover  a  chattel,  the  value  of  the  property,  as  fixed, 
together  with  the  damages  recovered,  if  any,  exceeds  fifty  dol- 
lars; the  appellant  may,  in  his  notice  of  appeal,  except  when  the 
appeal  is  to  the  county  court  of  Kings  county,  demand  a  new 
trial  in  the  appellate  court;  and  thereupon  is  eutitled  thereto, 
whether  the  defendant  was  or  was  not  present  at  the  trial.  An 
appeal  from  a  judgment  of  a  justice's  court  or  by  a  justice  of 
the  peace  in  the  city  of  Brooklyn,  or  any  of  the  towns  in  the 
county  of  Kings  must  be  taken  and  disposed  of  in  the  manner 
prescribed  in  articles  first  and  second  of  this  chapter  and  title, 
and  not  otherwise. 

Ij.    1888,    ch.   880. 

I  3039.  Undertaking*  to  be  arlven. 

To  render  such  an  appeal  effectual,  the  appellant  must  at  the 
time  of  the  service  of  the  notice  of  appeal  upon  the  justice, 
give  the  undertaking  required,  by  this  title,  to  stay  the  execution 
of  the  judgment. 

Co.  Proc.,  part  of  f  850. 

|  8OT0.  [Am'd,  1890.]    Offer  to  compromise  before  return. 

Upon  an  appeal,  provided  for  in  this  article,  from  a  judgment 
for  a  sum  of  money  only,  either  party  may,  within  fifteen  days 
after  service  of  the  notice  of  appeal,  serve  uaon  the  adverse 
party,  or  upon  nis  attorney,  a  written  offer  to  allow  judgment  to 
be  rendered  in  the  appellate  court,  in  favor  of  either  party,  for 
a  specified  sum.  If  the  offer  is  not  accepted,  it  cannot  be  proved 
upon  the  trial.  If  the  party,  within  ten  days  after  service  of 
the  offer  upon  him,  serves  upon  the  party  making  the  same,  or 
upon  his  attorney,  written  notice  that  he  accepts  the  offer,  he 
must  file  it,  with  an  affidavit  of  service  of  the  notice  of  accept- 
ance, with  the  clerk  of  the  appellate  court,  who  thereupon  must 
enter  judgment  accordingly.  Where  an  offer  is  made  as  above 
provided,  the  party  refusing  to  accept  the  same  shall  be  liable 
for  costs  of  the  appeal,  unless  the  recovery  shall  be  more  favor- 
able to  him  than  the  sum  offered.  If  neither  party  makes  an 
offer,  as  provided  herein,  the  party  in  whose  favor  the  verdict, 
report  or  decision  in  the  appellate  court  is  given,  shall  be  entitled 
to  recover  his  costs  upon  the  appeal.  Costs  when  awarded  ac- 
cording to  the  provisions  of  this  section  shall  be  in  amounts  pro- 
vided in  section  three  thousand  and  seventy-three  of  this  article. 

Id.,  1  871:  L.  1886,  ch.  856. 
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I  8071.  Proceeding?*  In  it  apellate  court. 

Upon  an  appeal,  provided  lor  in  this  article,  after  the  expiration 
of  ten  days  from  the  time  of  filing  the  justice's  return,  the  action 
is  deemed  an  action  at  issue  in  the  appellate  court;  and  all  the 
proceedings  therein,  including  the  entry,  enforcement,  and  re- 
view of  the  judgment,  are  the  same,  as  if  the  action  had  been 
commenced  in  the  appellate  court,  except  as  otherwise  specially 
prescribed   in  this  chapter. 

Co.   Proc.,  Sf  864  and  866. 

|  8072.  Offer  to  eompromiie  after  return. 

Either  party  may,  at  any  time  after  the  action  is  deemed  at 
issue  in  the  appellate  court,  and  before  the  trial,  serve  upon  the 
adverse  party,  a  written  offer  to  allow  judgment  to  be  taken 
against  him,  for  a  sum,  or  property,  or  to  the  effect,  therein 
specified,  with  or  without  costs,  if  there  are  two  or  more  defend- 
ants, and  the  fiction  can  be  severed,  a  like  offer  may  be  made  by 
one  or  more  defendants,  against  whom  a  separate  judgment  may 
be  taken;  and,  if  it  is  accepted,  the  action  becomes  severed,  and 
may  proceed  against  the  other  defendants,  as  if  it  had  been 
originally  commenced  against  them  only.  If  the  party  receiving 
the  offer,  within  ten  days  thereafter,  serves  upon  the  adverse 
party,  notice  that  he  accepts  it,  he  may  file  it,  with  proof  of 
acceptance;  and  thereupon  the  clerk  must  enter  judgment  ac- 
cordingly. If  the  offer  is  not  thus  accented,  it  cannot  be  proved 
upon*  the  trinl;  and  if  the  party,  to  whom  it  is  made,  fails  to 
obtain  a  more  favorable  judgment,  he  cannot  recover  costs  from 
the  time  of  the  offer,  but  must  pay  costs  from  that  time. 

id.,  S  866. 

S  3073.  Amount  of  cost*. 

Upon  an  appeal,  provided  for  in  this  article,  costs,  when 
awarded,  must  be  as  follows,  besides  disbursements: 

For  all  proceedings  before  notice  of  trial,  fifteen  dollars. 

For  all  subsequent  proceedings  before  trial,  ten  dollars. 

For  the  trial  of  an  issue  of  law,  fifteen  dollars. 

For  the  trial  of  an  issue  of  fact,  twenty  dollars. 

For  the  argument  of  a  motion  for  a  new  trial  on  a  case,  fifteen 
dollars. 

For  each  term,  not  more  %than  five,  at  which  the  appeal  i« 
regularly  on  the  calendar,  excluding  the  term,  at  which  it  Is 
tried,  or  otherwise  finally  disposed  of,  ten  dollars. 

Id.,  part  of  §  871,  am'd. 
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TITLE  IX. 

Costs. 

Bee.  8074.  When  prevailing  party  to  recorer  costs.    What  costs  allowed. 
8075.  When  neither  party  to  recorer  costs. 
3076.  Amount  of  costs  limited. 
8077.  Costs  upon  demurrer. 

3078.  Taxation  of  costs. 

3079.  Increased  costs. 

8060.  Costs  on  Judgment  for  one  or  more  defendants. 
3081.  Costs  wrongfully  collected  may  be  recovered  back. 

$  SOT4.  [Am'd,  1908.1  "When  prevailing;  party  to  recover 
cost  a.     What  costs  allowed. 

Except  as  otherwise  specially  prescribed  by  law,  a  party  who 
recovers  judgment  in  an  action  in  a  justice  s  court,  is  entitled 
to  costs;  which  must  be  included  in  the  judgment.  Costs  con- 
sist of  the  fees,  allowed  by  law,  for  services  necessarily  rendered 
in  the  action,  at  the  request  of  the  party  entitled  to  costs,  or 
paid  by  him,  as  prescribed  by  law;  and  of  such  other  expenses, 
nsa  party  is  entitled  to  include  in  his  costs,  by  express  provision 
of  law.  The  defendant  in  an  action  brought  in  a  justice's  court 
may  require  security  for  coats  to  be  given,  where  the  plaintiff  is 
a  foreign  corporation.  So  far  as  practicable,  the  provisions  of 
title  three  of  chapter  twenty-one  of  this  act,  shall  apply  to  the 
proceedings  for  requiring  such  security,  the  requisites  of  the 
indertaking  and  the  justification  of  sureties  therein. 

2  B.  S.  247,  5  126  (2  Ed  in.  264);  L.  1857,  cb.  775,  12(4  Edm.  700);  L.  1866, 
•a.  692,  5  2  (6  Edm.  803);  L.  1903,  cb.  276.    In  effect  Sept.  1,  1903. 

f  8075.  [Am'd,  1900.]  When  neither  party  to  recover 
coats. 

In  either  of  the  following  cases,  costs  shall  not  be  awarded  to 
either  party,  but  each  Darty  must  pay  his  own  costs: 

1.  W  here  the  action  is  discontinued  by  the  absence  of  the  jus- 
tice for  more  than  one  hour,  after  the  summons  is  returnable,  or 
after  the  time  to  which  the  trial  has  been  adjourned. 

2.  Where  the  justice  is  disqualified,  for  a  reason  specified  in 
section  fifteen  of  the  judiciary  law. 

3.  Where  the  action  is  discontinued,  upon  the  ground  that  the 
defendant  is  an  infant,  for  whom  a  guardian  ad  litem  has  not 
been  appointed. 

4.  In  an  action  to  recover  one  or  more  chattels,  where  the 
plaintiff  recovers  a  chattel,  or  part  of  a  chattel,  or  the  value 
thereof,  and  the  defendant  also  recovers  a  chattel,  or  part  of  a 
chattel,  which  has  been  replevied  and  delivered  to  the  plaintiff, 
or  the  value  thereof.  The  plaintiff  is  entitled  to  costs,  where 
both  parties  recover,  as  specified  in  this  subdivision,  unless  the 
chattel,  for  which  the  defendant  recovers,  has  been  replevied  and 
delivered  to  the  plaintiff. 

AmM  by  L.  1909.  cb.  65,  %  3.  See  note  84  of  notes  of  Board  of  Stat- 
utory Consolidation  at  end  of  code. 

I  3070.  tAm'd,  1895.]     Amount  of  costs  limited. 

The  sum  to  be  awarded,  as  costs,  to  the  prevailing  party,  ex- 
cept where  it  is  otherwise  specially  prescribed  by  law,  is  limited 
as  follows: 

1.  It  cannot  exceed  fifteen  dollars,  besides  the  fees  of  witnesses, 

where,  upon  the  trial  of  an  issue  of  fact  or  of  law,  either  party 

recovers  damages  to  the  amount  of  fifty  dollars  or  more,  or  one 

or  mow*  chattels,  the  value  of  which,  as  fixed,  together  with  the 
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damages,  if  any,  amounts  to  fifty  dollars  or  more;  or,  where,  if 
the  defendant  recovers  judgment,  the  sum  for  which  the  plaintiff 
demanded  judgment,  was  fifty  dollars  or  more,  or  the  value  of 
all  the  chattels,  to  recover  which  the  action  was  brought,  was 
stated  in  the  complaint  at  fifty  dollars  or  more. 

2.  In  every  other  case,  it  cannot  exceed  ten  dollars,  besides  the 
fees  of  witnesses,  attending  from  another  county. 

But  the  prevailing  party  is  entitled,  in  addition  to  the  sum 
specified  in  this  section,  to  the  fees  and  expenses  allowed  by  law 
for  a  commission  issued  to  examine  a  witness  not  residing  in  the 
county  or  in  an  adjoining  county;  and  for  each  adjournment  ex- 
ceeding one,  which  was  granted  upon  the  application  of  the  party 
against  whom  the  judgment  is  rendered. 

Substituted  for  L.  1866,  ch.  682,  §  2  (6  Edm.  804);  L.  1841,  ch.  138,  |  3 
(4  Edm.  646);  L.  1805,  ch.  697. 

{  3077.  Goiti  upon  demurrer. 

Where  judgment  is  rendered  upon  the  trial  of  a  demurrer,  the 
costs  of  the  trial  must  be  included  therein;  otherwise  costs  are 
not  allowed  upon  the  trial  of  a  demurrer. 

See  Co.  Proc.,  |  64,  subd.   11. 

§  3078.  Taxation  of  costs. 

Where  a  justice  renders  a  judgment,  he  must  specify,  in  hia 
docket-book,  the  items  of  costs,  which  were  allowed  by  him. 
Before  any  item  of  costs  is  thus  allowed,  other  than  a  fee  to  the 
justice,  or  to  a  juror  or  witness  who  attended,  or  to  a  constable 
who  has  certified  the  amount  of  his  fee,  upon  a  paper  filed  with 
the  justice,  the  party  must  show,  by  his  oath,  or  that  of  his 
attorney,  to  the  satisfaction  of  the  justice,  that  the  item  was 
actually  and  legally  paid  or  incurred. 

1  8079.  Increased  costs. 

Increased  costs  must  be  awarded  in  favor  of  the  defendant,  in 
an  action  in  a  justice's  court,  in  a  case,  and  increased  at  the  rate, 
specified  in  section  3258  of  this  act. 

S  3080.  Costs  on  judgment  for  one  or  more  defendants. 

In  an  action  against  two  or  more  defendants,  not  united  in  in- 
terest, who  make  separate  defences  by  separate  answers,  if  the 
plaintiff  fails  to  recover  judgment  against  all,  the  justice  must 
award  costs  to  those  who  have  judgment  in  their  favor. 

2  R.  S.  616,  {  18  (2  Edm.  639). 

S  3081.  Costs  wrongfully  collected  may  be  recovered 
back. 

Where  a  justice  includes  in  a  judgment  a  greater  amount  of 
costs  than  is  allowed  by  law,  or  an  improper  item  of  costs  or  fee*, 
and  the  same  is  collected;  the  person  from  whom  it  was  collected 
may,  notwithstanding  the  judgment,  recover  from  the  justice  who 
has  received  it,  the  amount  thereof,  with  interest. 

2  R.  S.  266,  §  230  (2  Edm.  274). 
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TITLE  X. 

Action  on  special  proceeding,  relating  to  an  animal  straying 

upon  the  highway. 

8ec.  3062.  Action  against  person  suffering  Animal*  to  stray. 
3083.  Penalties  to  be  recoYcrcd. 
8084.  Certain  officers   to  seize   animals  straying. 

3085.  When  priTato  person  -may  seise  such  animals. 

3086.  Officer  or  person  seising  to  present  petition. 

3087.  Precept  thereupon. 
8088.  Id.;    now   served. 

30S9.  Proof  of  service  of  precept. 

3000.  Answer;  trial. 

3001.  Decision  in  favor  of  petitioner;  warrant  to  sell;  execution  thereof. 

3002.  Application  of  proceeds  of  sale. 

3003.  Disposition   of   surplus. 

30tM.  Id.;  when  no  claim  made  within  a  year. 

3005.  Order  upon  claim  for  surplus;  appeal  therefrom. 
3086.  Proceedings  upon  decision  in  favor  of  person  answering. 
3007.  Demand  of  possession  before  trial.    Proceedings  thereupon, 

3006.  Id.;  when  animal  wilfully  set  at  large  by  third  person. 
1000.  Action  by  owner  in  such  a   case. 

3100.  Action  by  petitioner  and  by  ofllcer. 

3101.  Demand  of  possession  after  final  order  and  before  sale. 

3103.  Order  upon   demand  of  possession;  appeal  therefrom. 
3109.  Id.;   stay  of  proceedings. 

3104.  Appeal  from  final  order. 

3105.  Id.;   by  claimant;   stay  of  proceedings  and  delivery  of 
3100.  Proceedings  upon  affirmance. 
3107.  Limitation  of   action   for   seising   animals. 

3106.  Certain  actions  cannot  be  maintained. 

3100.  Where  several  animals  are  trespassing,  damages  are  entire.    Pro- 
ceedings in  such  cases. 
8110.  Proceedings  in  other  cases,  where  there  are  different  owners. 

3111.  Surplus,  where  there  are  different  owners. 

3112.  When  one  action,  etc.,  supersedes  any  other. 

8113.  Rights  of  officer  when  private  person  fails  to  prosecute. 

3114.  Person  having  a  special  property  deemed  owner. 

3115.  Agent  may  act  for   his  principal. 

$  3082.  Action  ag-alnst  person  suffering  animals  to  stray* 

Any  person,  who  suffers  or  permits  one  or  more  cattle,  horses, 
colts,  asses,  mules,  swine,  sheep,  or  goats,  to  run  at  large,  or  to 
be  herded  or  pastured,  in  a  public  street,  highway,  park  or  place, 
elsewhere  than  in  a  city,  incurs  thereby  the  penalty  or  penalties 
specified  in  the  next  section;  and  any  resident  of  the  town,  or 
tl'.c  officer  to  whom  a  fine  or  penalty  is  to  be  paid  for  the  benefit 
of  the  poor,  as  prescribed  in  section  2875  of  this  act,  or  the 
overseer  or  superintendent  of  the  poor  of  the  town  or  district, 
in  which  one  or  more  of  those  animals  are  found  so  running  at 
large,  herded,  or  pastured,  may  maintain  an  action  against  him, 
in  a  justice's  court,  held  in  that  town  or  district,  to  recover  the 

Cenalty  or  penalties  so  incurred.  Where  the  action  is  brought 
y  a  private  person,  the  justice  must  pay  the  proceeds  of  an 
execution,  issued  upon  a  judgment  therein  in  favor  of  the  plaintiff, 
after  deducting  the  costs,  to  the  officer,  who  might  have  brought 
the  action,  as  prescribed  In  this  section,  to  be  applied  by  him  to 
the  support  of  the  poor  within  his  town  or  district. 

Ii.   1862,  ch.  460,  f  1  (3  Edm.  547);  L.  1872,  ch.  776,, 9  1  (0  Edm.  476);  Lu 
1867,   ch.  814  (7  Edm.  185). 


|  8088*  Penalties  to  be  recovered. 

If  the  plaintiff  recovers  judgment,  in   an  action  brought  — 
prescribed  in  the  last  section,  the  justice  must  award  to  him  the 
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following  sums,  by  way  of  penalties,  besides  the  costs  of  the 
action: 

1.  For  each  horse,  colt,  ass,  mule,  swine,  bull,  ox,  cow,  or  calf, 
five  dollars.   •  • 

2.  For  each  sheep  or  goat,  one  dollar. 

The  entire  amount  of  the  penalties  may  be  recovered,  in  one 
action,  although  it  exceeds  the  sum,  for  which  a  justice  can 
render  a  judgment  in  an  ordinary  action. 

5  3084.  Certain  officers  to  seise  animals  atrayins;. 

Where  one  or  more  cattle,  horses,  colts,  asses,  mules,  swine, 
sheep,  or  goats  are  found  running  at  large,  or  being  herded  or 
pastured,  in  a  public  street,  highway,  park,  or  place,  elsewhere 
than  in  a  city,  the  overseer  of  highways  of  the  road  district,  or, 
if  they  are  so  found  within  an  incorporated  village,  the  street 
commissioner  thereof,  having  personal  knowledge  or  being  noti- 
fied of  the  fact,  must  immediately  seize  the  animal  or  animals, 
and  keep  it  or  them  in  his  possession,  until  disposed  of  as  pre- 
scribed in  the  following  sections  of  this  title. 

See  note  to  $  3082,  ante. 

8  3085.  'When  private  person  may  setae  anon  aniiaals. 

Any  person  may  seize  one  or  more  animals  specified  in  the  last 
section,  then  running  at  large,  or  being  herded  or  pastured,  in 
a  public  street,  highway,  park,  or  place,  elsewhere  than  in  a  city, 
bordering  upon  real  property  owned  or  occupied  by  him;  or  then 
trespassing  upon  real  property  so  owned  or  occupied,  having 
entered  thereupon  from  such  a  public  street,  highway,  park,  or 
place.  The  person  making  the  seizure,  must  keep  the  animal 
or  animals  seized,  in  his  possession,  until  disposed  of  as  pre- 
scribed in  the  following  sections  of  this  title. 

See  L.  1862,  ch.  469,  §  2,  and  L.  1867,  ch.  814,  I  2  (7  Bdm.  185). 

§  3086.  Officer  or  person  seising;  to  present  petition. 

An  officer  or  other  person,  who  seizes  an  animal  or  animate, 
as  prescribed  in  either  of  the  last  two  sections,  must  immediately 
file,  with  a  justice  of  the  peace  of  the  town  in  which  the  seizure 
was  made,  a  written  petition,  verified  by  his  oath;  setting  forth 
the  facts  which  bring  the  case  within  either  of  those  sections; 
briefly  describing  the  animal  or  animals  seized;  stating  either  the 
name  of  the  owner,  or  that  his  name  is  not  known  to  the  peti- 
tioner, and  cannot  be  ascertained  by  him  with  reasonable  dili- 
gence; and  praying  for  a  final  order,  directing  the  sale  of  the 
animal  or  animals  seized,  and  the  application  of  the  proceeds 
thereof,  as  prescribed  in  this  title.  Where  the  petition  alleges, 
that  any  animal  or  animals  seized,  were  then  trespassing  upon 
real  property  owned  or  occupied  by  the  petitioner,  it  must  state 
the  amount  of  the  damages,  if  any,  which  the  petitioner  has 
sustained  thereby.  In  that  case,  the  decision  of  the  justice,  or, 
where  the  issues  are  tried  by  a  jury,  the  verdict  must  fix  the 
amount  of  the  damages. 

See  Id.,  8  8,  and  L.  1807,  ch.  814,  f  2  (7  Bdm.  186).. 

8  3087.  Precept   therenpofi. 

Upon  the  presentation  of  the  petition,  the  justice  mnst  issue 
a  precept  under  his  hand;  directed  to  the  owner,  if  his  name  Is 
stated  in  the  petition,  or,  if  it  is  not  so  stated,  directed  general^ 
to  all  persons  having  an  interest  in  the  animal  or  animals  seised; 
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briefly  reciting  the  substance  of  the  petition;  describing  the 
animal  or  animals  seized,  and  requiring  the  person  or  persons, 
to  whom  the  precept  is  directed,  to  show  cause  before  the  justice, 
at  a  time  and  place  specified  therein,  not  less  than  ten  nor  more 
l  ban  twenty  days,  after  the  issuing  of  the  precept,  why  the 
prayer  of  the  petition  should  not  be  granted* 

3088.  Id.)  how  served. 

The  precept  must  be  served  upon  the  person,  to  whom  it  is 
dhoctod  by  his  name,  within  the  same  time,  and  in  like  manner 
as  a  summons  is  required  to  be  served,  as  prescribed  in  section 
2U10  of  this  act.  Where  it  is  directed  generally  to  all  persons, 
having  an  interest  in  the  animal  or  animals  seized,  it  may  bj 
served  by  a  constable  of  the  town,  or  by  an  elector  thereof, 
specially  authorized  so  to  do  by  a  written  indorsement  upon  the 
precept,  under  the  hand  of  the  justice,  by  posting  a  copy  thereof 
in  at  least  six  public  and  conspicuous  places  in  the  town  where 
the  seizure  was  made;  one  of  which  places  must  be  the  nearest 
district  school  house,  or,  if  the  seizure  was  made  within  an 
incorporated  village,  having  schools  in  charge  of  a  board  of 
education,  a  building  in  which  such  a  school  is  kept.  Bach  copy 
must  be  so  posted,  within  two  days  after  the  precept  is  issued. 
Where  the  precept  is  directed  to  a  person  by  his  name,  and 
proof  is  made  by  affidavit,  to  the  satisfaction  of  the  justice, 
that  it  cannot,  with  reasonable  diligence,  be  personally  served 
upon  that  person,  within  the  county,  at  least  six  days  before 
the  return  day  thereof,  the  justice  may,  by  a  written  order, 
direct  that  service  thereof  be  made,  by  posting  copies  thereof, 
ai  least  five  days  before  the  return  day,  as  prescribed  in  this  sec- 
tion; in  which  case*  service  thereof  may  be  made  accordingly. 

v£  3080.  Proof  of  service  of  precept. 

At  the  place  where  the  precept  is  returnable,  and  at  the  expira- 
tion of  tjie  time  specified  in  section  2893  of  this  net,  the  petitioner 
must,  unless  the  precept  is  directed  to  a  person  by  his  name,  and 
he  appears,  furnish  proof  of  the  service  of  the  precept,  as  pre- 
scribed in  the  last  section.  If  it  was  served  by  a  constable,  either 
personally  or  by  posting,  his  written  return  upon  the  precept  is 
sufficient  proof  of  the  facts  relating  to  the  service,  as  stated 
therein.  If  it  was  served  by  a  private  person,  proof  of  service 
must  be  made  by  affidavit. 

{  3000.  Answer;  trial. 

The  owner,  or  a  person  having  an  interest  in  any  animal  seized, 
may  appear  upon  the  return  of  the  precept,  and  thereby  make  him- 
self a  party  to  the  special  proceeding.  The  person  so  appearing 
may,  upon  the  return  of  the  precept,  file  a  written  answer,  sub- 
scribpd  by  him  or  his  attorney,  and  verified  by  the  oath  of  the 
person  subscribing  it,  denying,  absolutely  or  upon  information  and 
belief,  one  or  more  material  allegations  contained  in  the  petition. 
His  answer  must  also  set  forth  his  interest  in  the  animal  or  ani-r 
mats  seized.  The  subsequent  proceedings  must  be  the  same  as  in 
an  action  in  a  justice's  court,  wherein  nn  issue  of  fact  has  been 
joined,  except  as  otherwise  specially  prescribed  in  this  title. 

i  3091.  Decision  in  favor  of  petitioner i  warrant  to  sell* 
execution  thereof. 

If  no  person  appears  and  answers,  or  if  the  decision  of  the  jus- 
tice, or  the  verdict  of  the  jury,  where  the  issues  were  tried  by  a 
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jury,  is  In  favor  of  the  petitioner,  the  justice  must  make  a  Soil 
order,  directing  the  sale  of  the  animal  or  animals  seized,  and  the 
application  of  the  proceeds  thereof,  as  prescribed  in  this  title. 
Thereupon  the  justice  must  issue  a  warrant,  under  his  hand, 
directed  generally  to  any  constable  of  the  county,  commanding 
him  to  sell  the  animal  or  animals  seized,  at  public  auction,  for  the 
best  price  which  he  can  obtain  therefor;  and  to  make  return 
thereof  to  the  justice,  at  a  time  and  place  therein  specified,  not 
less  than  ten  nor  more  than  twenty  days  thereafter.  The  sale 
must  be  made  upon  the  like  notice,  and  in  like  manner,  as  a  sale 
of  property,  by  virtue  of  an  execution  issued  by  a  justice  of  the 
peace;  and  the  constable  must  make  return,  as  required  by  the 
warrant,  and  must  pay  the  proceeds  of  the  sale  to  the  justice,  de- 
ducting therefrom  his  fees,  at  the  rate  allowed  by  law  for  the 
collection  of  such  an  execution. 

|  8002.  Application  of  proceeds  of  sale. 

The  justice  must  apply  the  proceeds  of  the  sale  as  follows: 

1.  He  must  pay  the  costs  of  the  petitioner,  as  taxed  by  the  jus- 
tice, at  the  same  rates  as  the  costs  of  an  action  brought  before 
him,  including  the  justice's  fees  in  such  an  action;  and  also  the 
fees  for  the  service  of  the  precept,  either  personally  or  by  posting, 
at  the  rate  allowed  by  law  for  personal  service  of  a  summons  by 
a  constable. 

2.  Out  of  the  remainder  of  the  proceeds,  he  may  retain  to  his 
own  use,  a  fee  of  one  dollar,  for  each  animal  sold. 

3.  Out  of  the  remainder  of  the  proceeds,  he  must  pay  to  the 
officer,  or  other  person  making  the  seizure,  the  following  feet, 
for  the  seizure  of  each  animal  seized  andvsold,  to  wit:  one  dollar 
for  each  horse,  colt,  ass,  or  mule;  fifty  cents  for  each  bull,  or. 
cow,  or  calf;  and  twenty-five  cents  for  each  goat,  sheep,  or  swine; 
together  with  a  reasonable  compensation,  fixed  by  him,  for  the 
care  and  keeping  of  each  animal,  from  the  time  of  the  seizure 
to  the  time  of  the  sale;  and,  also,  where  any  animal  sold  was 
seized,  while  trespassing  upon  real  property  owned  or  occupied 
by  the  petitioner,  the  damages  sustained  by  the  petitioner  in  con- 
sequence thereof,  as  ascertained  by  the  decision  of  the  justice, 
or  the  verdict  of  the  jury  upon  which  the  final  order  was  made. 

4.  Out  of  the  remainder  of  the  proceeds,  he  must  pay  to  the 
officer,  to  whom  a  fine  or  penalty  is  to  be  paid  for  the  benefit 
of  the  poor,  as  prescribed  in  section  2875  of  this  act,  the  following 
penalties,  to  wit:  five  dollars  for  each  horse,  colt,  ass,  mule,  bull, 
ox,  cow,  calf,  or  swine,  seized  and  sold;  and  one  dollar  for  each 
sheep  or  goat,  seized  and  sold;  which  penalties  must  be  received 
by  the  officer,  for  the  benefit  of  the  poor  of  his  town  or  district 

5.  If  any  surplus  remains,  he  must  pay  the  same  to  the  person 
or  persons  entitled  thereto,  as  prescribed  in  the  following  sections 
of  this  title. 

|  3008.  Disposition  of  surplus. 

Any  person  may,  within  ten  days  after  the  return  of  the  war- 
rant, file,  with  the  justice,  a  written  claim  to  the  surplus  of  the 
proceeds  of  the  sale,  or  to  any  part  thereof.  On  the  eleventh 
day  after  the  return,  or,  if  it  is  a  Sunday  or  a  public  holiday, 
on  the  first  day  thereafter,  which  is  neither  Sunday  nor  a  public 
holiday,  the  justice  must  proceed  to  inquire  into  the  claims  so 
filed;  and,  for  the  purpose  of  determining  them,  he  must  hear 
the  allegations  and  proofs  of  each  claimant;  and  he  may  issue 
subpoenas,  as  upon  the  trial  of  an  action.    Ue  may,  upon  the 
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application  of  any  claimant,  and  for  good  cause  shown,  adjourn 
the  hearing,  from  time  to  time,  but  not  more  than  thirty  days  in 
all.  After  hearing  the  allegations  and  proofs  of  all  the  claimants, 
he  must  decide  the  claims,  and  enter  an  order  accordingly.  T*. 
no  claim  is  filed;  or  if  the  right  to  the  surplus  money,  or  any 
part  thereof,  is  not  established,  to  the  satisfaction  of  the  justice, 
as  prescribed  in  this  section;  any  person,  whose  claim  was  not 
determined  upon  the  hearing,  may  file  a  claim  thereto,  at  any 
time  before  the  expiration  of  a  year  from  the  return  of  the' 
warrant;  and,  thereupon,  the  justice  must  proceed,  as  prescribed 
in  this  section  with  respect  to  a  claim  filed  within  the  ten  days. 

|  8004.  Id.;  when  bo  claim  made  within  a  Tear. 

If,  at  the  expiration  of  one  year  after  the  return  of  the  war- 
rant, any  portion  of  the  surplus  remains,  a  claim  to  which  has 
not  been  established  to  the  satisfaction  of  the  justice,  pursuant  to 
the  provisions  of  the  last  section,  the  justice  must  pay  it,  for  the 
benefit  of  the  poor,  to  the  officer  to  whom  a  fine  or  penalty  ia 
to  be  paid  for  the  benefit  of  the  poor,  as  prescribed,  ia  section 
2875  of  this  act;  and,  thereupon,  all  persons  are  forever  barred 
from  any  claim  thereto.  But  if  a  claim,  filed  as  prescribed  in 
the  last  section,  remains  undetermined  at  the  expiration  of  the 
year,  the  justice  must  determine  it  within  ten  days  thereafter; 
and,  for  that  purpose,  he  must  retain  the  surplus  in  his  hands 
until  the  determination. 

|  3005.  Order  npon  claim  for  surplus;  appeal  therefrom. 

An  appeal  from  an  order  determining  a  claim,  as  prescribed  in 
the  laBt  two  sections,  may  be  taken  to  the  county  court,  by  a 
claimant,  within  ten  days  after  the  making  of  the  order,  as  from 
a  judgment  of  a  justice  in  an  action  to  recover  a  sum  equal  to 
the  claim;  and  the  proceedings  thereupon  are  the  same,  except 
that  an  undertaking  is  not  necessary  for  any  purpose.  Upon 
such  an  appeal,  each  other  claimant,  whose  interest  is  affected 
by  the  order  appealed  from,  must  be  made  a  respondent.  If 
there  is  no  such  claimant,  the  officer  entitled  to  the  surplus  must 
be  made  respondent;  but  costs  cannot  be  awarded  against  him, 
unless  he  appears  upon  the  appeal;  in  which  case,  the  costs  are  in 
the  discretion  of  the  apoellate  court.  Where  an  appeal,  taken 
as  prescribed  in  this  section,  is  perfected,  the  county  judge  may, 
in  his  discretion,  make  an  order  extending  the  time,  within  which 
payment  of  the  surplus  must  be  made,  as  prescribed  in  the  last 
section,  and  staying  payment  accordingly.  Unless  such  an  order 
is  made,  and  a  copy  thereof  is  served  upon  the  justice,  payment 
must  be  made  as  prescribed  in  the  last  section,  notwithstanding 
the  appeal;  and  upon  proof  of  the  payment,  the  appeal  must  be 
dismissed.  Where  an  appeal  is  taken  to  the  supreme  court,  from 
the  determination  of  the  county  court,  the  county  judge,  or  a 
justice  of  the  supreme  court  may  make  a  like  order,  and  with 
like  effect. 

{    3096.   Proceedings   npon    decision    In    favor    of   person 
answering;. 

If  the  decision  of  the  justice,  or  the  verdict  of  the  jury,  where 
the  issues  are  tried  by  a  jury,  is  in  favor  of  the  person  answer- 
ing, it  must  fix  the  value  of  each  animal  seized.  If  the  justice 
or  the  jury  find  that  the  seizure  was  malicious,  and  without 
probable  cause,  the  decision  or  verdict  must  assess  the  damages 
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sustained  by  tbe  person  answering,  by  means  of  cne  seisure  and 
detention.  The  justice  must  thereupon  make  a  final  order, 
awarding  to  the  person  so  answering,  the  return  of  the  animal 
or  animals  so  seized,  or  the  value  thereof  if  a  return  cannot  be 
had;  together  with  his  costs,  at  tbe  rates  allowed  by  law  in  an 
action  brought  before  him  to  recover  a  chattel;  and,  also,  twice 
the  sum  assessed  as  his  damages,  if  any.  Thereupou  a  warrant 
must  be  issued  by  the  justice  to  a  constable,  to  tbe  same  effect, 
as  an  execution  issued,  iu  an  action  to  recover  a  chattel,  upon  a 

i'udgment  in  favor  of  tbe  defendant,  where  the  chattel  baa  net 
icen  delivered  to  him;  and  each  provision  of  this  chapter,  relat- 
ing to  a  judgment  and  an  execution  in  such  a  case,  applies  to  a 
.final  order  made,  and  a  warrant  issued  thereupon,  as  prescribed 
fin  this  section. 

See  L.   18C7,  eta.  814,  *  7  (7  Ekhn.   180). 

•m  3O07.  Demand  of  i>o««eaalon  before  trial.  Proceeding! 
thereupon. 

At  Ay  time  after  the  precept  is  issued,  and  before  the  com- 
mencement of  the  trial,  the  owner  of  any  animal  seised  may  ale 
with  the  justice  a  written  demand  of  the  possession  thereof. 
Thereupon  he  is  entitled  to  the  possession,  upon  complying  with 
the  following  terms: 

1.  He  must  pay  to  tbe  justice,  for  the  use  of  the  petitioner, 
the  costs  of  the  proceedings,  to  the  time  of  filing  the  demand, 
as  prescribed  iu  subdivision  first  of  section  3002  of  this  act,  and, 
also,  the  sums  payable  on  account  of  each  animal,  whereof  pos- 
session is  so  demanded,  as  prescribed  in  subdivision  third  of  the 
same  section;  which  sums  must  be  fixed  by  the  justice,  after 
hearing  the  allegations  and  proofs  of  the  parties. 

2.  He  must  also  pay  to  the  justice,  a  fee  of  one  dollar  for  each 
animal,  whereof  possession  is  so  demanded. 

3.  If  the  petitioner  is  an  officer,  to  whom  a  fine  or  penalty  is 
to  be  paid  for  the  benefit  of  the  poor,  as  prescribed  in  section 
2875  of  this  act,  the  claimant  must  also  pay  to  the  justice,  for 
the  petitioner's  use,  the  sum  specified  therein  on  account  of  each 
animal,  whereof  possession  is.  so  demanded. 

4.  The  claimant  must  nlso  prove,  to  the  satisfaction  of  the  jus- 
tice, by  affidavit  or  other  competent  evidence,  that  he  is  the 
owner  of  each  animal,  whereof  possession  is  so  demanded.  Each 
person  who  has  appeared  must  have  notice  of,  and  may  oppose, 
the  claim. 

id.,  I  4. 

f  8008.  Id.;  when  animal  wllfnlly  net  at  large  by  third 
person. 

But  where,  in  a  case  specified  in  the  Inst  section,  the  person 
filing  a  demand,  presents  therewith  to  the  justice  sufficient  proof, 
by  affidavit  or  otherwise,  that  the  running  at  large,  herding, 
pasturing,  or  trespassing,  by  reason  whereof  the  animal  or 
animals,  of  which  he  demands  possession,  were  seised,  was  caused 
by  the  wilful  act,  intended  to  effect  that  object,  of  a  person1 
other  than  the  owner:  and  also  makes  tbe  nroof  specified  in  sub- 
division fourth  of  that  section;  he  is  entitled  to  possession,  pnr- 
suant  to  his  demand,  upon  paving  to  the  petitioner,  or  to  the 
justice  for  his  use.  a  reasonable  sum,  to  be  flxed  by  the  jnstice, 
after  hearing  the  allegations  and  proofs  of  tbe  parties,  aa  com- 
pensation for  the  care  and  keeping  of  the  animal  or   anhnaia, 
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whereof  possession   is   so  demanded,   and   without   paying  any 
other  sum,  specified  in  the  last  section. 
See  L.  I860,  cb.  424  (7  Edm.  448\  part  of  9  5. 

|  3000.  Action  by  owner  in  sncb  a  csie* 

The  owner  of  an  animal,  seized  in  consequence  of  a  wilful  act 
specified  in  the  last  section,  may  recover,  in  an  action  nguinftt 
the  person  who  committed  it,  all  damages  sustained  by  uini,  m, 
consequence  thereof,  including  the  sum  paid  in  order  to  recover 
possession  of  the  animal,  as  prescribed  in  the  Inst  section;  ind,) 
in  addition  thereto,  the  sum  of  twenty  dollars  lor  each  animal 
seized. 

Id.,   remainder  ef   I  5. 

f  8100.  Action  by  petitioner  and  by  officer. 

Where  the  possession  of  an  animal  has  been  delivered,  as  pre- 
scribed in  the  last  section  but  one,  an  action  may  also  be  main- 
tained, by  the  petitioner  in  the  special  proceeding  before  the 
justice,  against  the  person  who  committed  the  wilful  act,  tc 
recover,  in  addition  to  all  other  damages  sustained  by  the  plain* 
tiff  in  consequence  of  the  wilful  act,  all  sums,  to  which  the 
plaintiff  would  have  been  entitled  out  of  the  proceeds  of  the 
sale,  as  prescribed  in  section  3092  of  this  act,  other  than  the 
compensation  paid  for  the  care  and  keeping  of  the  animal.  In 
the  like  case,  if  the  petitioner  is  a  private  person,  the  officer,  to 
whom  a  fine  or  penalty  is  to  be  paid  for  the  benefit  of  the  poor, 
as  prescribed  in  section  2875  of  tnis  act,  may  maintain  an  action 
against  the  person,  who  committed  the  wilful  act,  to  recover  the 
penalties  to  which  the  plaintiff  would  have  been  entitled,  out  of 
the  proceeds  of  the  sale,  as  prescribed  in  that  subdivision. 
Neither  of  the  actions  specified  in  this  or  the  last  section  is 
affected  by  the  pendency  of,  or  the  recovery  of  judgment  in, 
either  of  the  others. 


i 


8  3101.  Demand  oC  possession  after  final  order  and  be- 
fore sale. 

A  person,  entitled  to  demand  the  possession  of  an  animal,  as 
prescribed  in  section  3007  of  this  act,  who  did  not  appear  upon 
the  return  of  the  precept,  or  upon  the  trial,  may  file,  with  the 
justice,  a  written  demand  of  the  possession,  at  any  time  after  the 
final  order,  and  not  less  than  three  days  before  the  time  ap- 
pointed for  the  sale;  and,  thereupon,  he  is  entitled  to  the  posses- 
sion, upon  complying  with  the  following  terms: 

1.  He  must  furnish,  by  affidavit  or  other  competent  evidence, 
a  sufficient  excuse,  to  the  satisfaction  of  the  justice,  for  his 
failure  to  appear. 

2.  He  must,  in  all  respects,  comply  with  the  provisions  of 
section  3007  of  this  act;  except  that  it  is  necessary  for  him  to 
pay  only  one-half  of  the  justice's  fee,  as  prescribed  in  subdivi- 
sion second  of  that  section;  and  one-haft  of  the  fees  payable  to 
the  petitioner,  for  the  seizure  of  each  animal,  aa  prescribed  in 
subdivision  third  of  section  3002  of  this  act. 

See  L.  1867,  cfa.  814,  part  of  §  4. 

{  8102,  Order  noon  demand  of  possessions  appeal  thcrs, 


Where  a  demand  for  the  return  of  the  possession  of  an  nnimsV 
la  filed,  as  prescribed  in  either  of  the  last  five  sections,  the  justice 
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must,  at  the  request  of  either  party  thereto,  make,  ana  enter  in 
his  minutes,  an  order  determining  the  same.  An  appeal  from 
such  an  order  may  be  taken  to  the  county  court,  by  the  person 
making  the  demand,  or  by  either  party  to  the  special  proceeding, 
at  any  time  before  the  hnal  order  iu  the  special  proceeding  is 
made;  and  each  person  or  party  bo  entitled  to  appeal,  most  be 
made  a  respondent  upon  an  appeal  taken  by  one  of  the  other*. 
The  appeal  mubt  be  taken  in  like  manner,  as  an  appeal  from  a 
judgment  of  the  justice  in  an  action  to  recover  a  chattel;  an4 
.the  proceedings  thereupon  are  the  same,  except  aa  otherwise  pre- 
scribed in  the  next  section. 

§  3103.  Id.  |  atay  of  proceedings. 

An  appeal  from  an  order,  specified  in  the  last  section,  is  not 
effectual  for  any  purpose,  unless  the  appellant  procures  from  the 
county  judge,  an  order  directing  a  stay  of  the  proceedings  npoc 
the  petition,  and  a  stay  of  the  execution  of  the  order  appealed 
from,  and  files  it  with  the  justice,  within  the  time  allowed  for  the 
appeal.  The  order  may  be  granted  or  refused,  in  the  discretion 
of  the  county  judge,  or  granted  upon  such  terms,  as  to  security 
or  otherwise,  as  he  thinks  proper;  and  it  may  be  vacated  or 
modified,  either  absolutely,  or  unless  further  security  is  given,  in 
his  discretion. 

§  8104.  Appeal  from  final  order. 

Within  ten  days  after  a  final  order  upon  a  petition  is  made,  as 
prescribed  in  this  title,  an  appeal  therefrom  may  be  taken  by  the 
petitioner,  or  by  the  person  answering,  in  like  manner  as  an  ap- 
peal from  a  judgment  of  the  justice  in  an  action  to  recover  a 
sum  of  money,  equal  to  the  value  of  the  animal  or  animals,  and 
the  proceedings  thereupon  are  the  same,  except  as  otherwise  pre- 
scribed in  the  next  section. 
Bee  L.  1867,  ch.  814.  part  of  §  6. 

|  8105.  Id.}  by  claimant)  stay  of  prooeedlnjrs  and  de- 
livery of  possession. 

An  appeal  from  a  final  order,  taken  as  prescribed  In  the  last 
section,  by  the  person  answering,  is  not  effectual  for  any  pur- 
pose, unless  the  appellant  files,  with  the  notice  of  appeal,  an 
order  of  the  county  judge,  or,  if  he  is  absent  from  the  county, 
of  a  justice  of  the  supreme  court,  reciting  that  the  appeal  has 
been  perfected,  and  that  security  has  been  given  thereupon,  as 
prescribed  in  this  section,  and  directing  a  stay  of  proceedings 
upon  the  final  order  appealed  from,  and  that  the  possession  of 
the  animal  or  animals  seized  be  delivered  to  the  appellant.  The 
order  can  be  made  only  where  an  undertaking  is  given  by  the 
appellant,  as  required  for  the  purpose  of  perfecting  an  appeal 
from  a  judgment,  and  staying  the  execution  thereof;  and  also 
an  undertaking,  in  the  same  or  another  instrument,  to  the  effect 
that,  if  the  final  order  appealed  from  is  affirmed,  or  if  the  ap- 
peal is  dismissed,  the  appellant  will  pay  all  sums  which  the  jus- 
tice awards  against  him,  upon  the  hearing  after  the  determination 
of  the  appeal,  as  prescribed  in  the  next  section,  not  exceeding  a 
sum  specified  therein;  which  must  be.  at  least,  twice  the  amount 
of  all  the  sums,  which  might  be  deducted  from  the  proceeds  of 
the  sale,  as  prescribed  in  section  3092  of  this  net.  The  sum 
must  be  fixed,  and  -he  undertaking  murt  be  approved,  by  the 
judge  who   grants   the  order.    Upon   filing  the  order   with  the 

83MI 


c.  19,  t.  10.  STRAYS  UPON  HIGHWAYS.  §$  3106-09 

justice,  the  appellant  is  forthwith  entitled  to  the  possession  of  the 
animal  or  animals  seized. 


f  SIM.  Proceeding*  «fon 

If  the  final  order  appealed  from  Is  affirmed,  upon  an  appeal 
token  by  the  person  answering,  the  county  court  must  appoint  a 
time  and  place,  at  which  the  justice  must  fix  the  sums  payable 
by  the  appellant,  pursuant  to  his  undertaking.  The  justice  may 
adjourn  the  hearing  to  another  place,  and  to  another  time,  not 
vx<-oeding  three  days  after  the  time  so  appointed.  The  justice 
must  fix  the  soma  so  payable,  as  if  a  warrant  for  the  sale  of 
the  animals  seized  had  been  returned,  and  the  proceeds  thereof 
paid  to  him  by  the  constable,  as  prescribed  in  section  8092  of 
♦his  act.  The  undertaking  upon  the  appeal  inures  to  the  benefit 
of  each  officer,  to  whom  any  sum  is  payable,  as  prescribed  in  that 
section;  and  with  respect  to  any  of  those  sums,  the  respondent  is 
a  trustee  for  the  officer  entitled  thereto. 

8  8107.  Limitation  of  action  for  aelr-dnn*  animals. 

Where  an  animal  is  seized,  upon  the  ground  that  it  was  run- 
ning at  large,  or  was  being  herded  or  pastured,  or  was  tres- 
oaftsing,  contrary  to  the  provisions  of  thfe  title;  and  the  officer 
or  other  person  making  the  seizure,  immediately  files  his  petition, 
and  diligently  prosecutes  the  same,  as  prescribed  in  this  title;  an 
action  to  recover  the  animai  so  seized,  or  to  recover  damages 
for  th?  seizure,  or  for  any  act  subsequent  thereto,  must  be  com- 
menced within  one  year  after  the  cause  of  action  accrues. 

I*.    1867,   cb.   814,    {  7. 

I  3108.  Certain  notions  cannot  be  maintained. 

A  person,  to  whom  the  precept  was  directed  by  his  name,  and 
who  was  personally  served  therewith,  or  a  person  who  has  ap- 
peared and  answered  in  the  special  proceeding,  or  demanded  the 
return  of  any  animal  seized,  cannot  maintain  an  action  against 
the  officer  or  other  person  seizing  an  animal,  or  a  person  acting 
by  his  command,  or  in  his  aid;  in  a  case  specified  in  the  last 
section.  But.  except  as  specified  in  this  section,  the  owner  of  an 
animal  seized  or  detained,  under  color  of  any  provision  of  this 
title,  may  maintain  an  action  to  recover  the  animal,  or  its  value, 
or  damages,  for  the  seizure  or  detention,  or  for  any  unlawful  act 
subsequent  thereto,  if,  in  fact,  the  animal  was  not,  at  the  time 
of  the  seizure,  running  at  large,  or  being  herded  or  pastured,  or 
trespassing,  as  the  case  may  be,  as  specified  In  the  foregoing 
provisions  of  this  title. 

8  3109.  Wnero  several  animals  are  trespassing*,  damages 
are  entire.    Proceedings  in  snoh  cases. 

For  the  purpose  of  determining  the  damages  sustained  by  the 
petitioner,  where  two  or  more  animals  are  found  simultaneously 
trespassing  upon  real  property,  owned  or  occupied  by  him,  all 
the  damage  done  by  all  the  animals  seized,  is  to  be  regarded  as 
done  by  them  jointly;  and  the  petitioner's  remedy  therefor  is 
entire,  and  must  be  enforced  against  all  the  animals,  and  the 
proceeds  of  the  sale  thereof.  Where  different  persons,  who  are 
known,  own  different  animals  seized,  the  precept  must  be  di- 
rected to  all  of  them  by  their  names.  If  one  or  more  of  the 
owners  are  known,  and  the  others  are  unknown,  and  cannot  be 
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ascertained  with  reasonable  diligence,  the  precept  must  be  di- 
rected to  each  known  owner,  by  his  name,  and,  also  generally  to 
all  persons  having  an  interest  in  those  animals,  the  owners  ol 
which  are  unknown.  In  a  case  specified  in  this  section,  a  de- 
mand of  the  possession  of  an  animal  seized  cannot  be  made,  as 
prescribed  in  section  3007  or  3101  of  this  act,  unless  it  is  made 
with  respect  to  all  the  animals  seized,  and  by  persons  entitled 
to  the  possession  of  all  of  them.  But  a  separate  demand  may  be 
made,  as  prescribed  in  section  3098  of  this  act,  by  each  owner  of 
one  or  more  animals  seized;  in  which  case,  if  possession  is  de- 
livered to  him,  as  prescribed  in  that  section,  the  petitioner's 
remedy  for  his  damages  is  the  same,  with  respect  to  the  animal 
or  animals,  of  which  possession  is  not  so  delivered,  and  against 
the  proceeds  of  the  sale  thereof,  as  if  those,  whereof  possession 
is  so  delivered,  had  not  been  trespassing  upon  the  property. 

8  8110.  Proceeding?*  in  other  case*,  where  there  are  dif- 
ferent owners. 

Where  the  petitioner  does  not  allege,  that  the  animals  seized, 
were  trespassing  upon  real  property  owned  or  occupied  by  him, 
and  different  persons  own  different  animals  seized,  a  separate 
special  proceeding  may  be  instituted,  as  prescribed  in  this  title, 
against  each  owner,  or  against  any  two  or  more  owners,  with 
respect  to  the  animals  owned  by  him  or  them.  Or  the  proceed- 
.  ings  may  be  taken  against  all  the  owners  jointly;  in  which  case, 

\  each  person  to  wThom  the  precept  is  directed  by  his  name,  and 

; '  each  person  having  an  interest  in  an  animal  seized,  has  the  same 

w  right  to  demand  the  possession  of  the  animal  owned  by  him,  and 

the  same  right  to  answer  separately,  as  if  the  special  proceed- 
ing was  against  him  separately;  and  the  final  order  may  be  in 
favor  of  one  or  more  of  the  persons  so  answering,  with  respect 
to  the  animal  or  animals  owned  by  him  or  them,  and  for  his  or 
their  costs;  and  against  the  remainder  of  the  persons  answering, 
or  to  whom  the  precept  was  directed,  or  for  the  sale  of  the  re- 
.  mainder  of  the  animals,  in  like  manner,  as  if  the  former  persons 
had  not  answered,  or  had  not  been  named  In  the  precept  Bnt 
the  person,  first  making  a  demand  of  the  possession  of  any  animal 
seized,  must  pay  all  the  costs  to  the  time  of  the  demand;  and  a 
person,  subsequently  making  a  demand,  is  excused  from  the 
payment  of  any  costs,  except  those  which  have  accrued  since  the 
former  demand. 

|  3111.  Surplus  where  there  are  different  owners. 

Where  proceedings  are  taken  jointly  against  different  persons, 
who  own  different  animals  seized,  as  prescribed  in  either  of  the 
last  two  sections,  the  surplus,  remaining  In  the  justice's  hands, 
must  be  distributed  between  them,  in  proportion  to  the  value  of 
the  animals  owned  by  each,  to  be  determined  by  the  justice.  Any 
owner  may  claim  separately  his  proportion  of  the  surplus;  and 
sections  3093  and  3004  of  this  act  apply  to  a  claim  made,  and  to 
the  disposition  of  the  surplus  arising,  as  prescribed  in  this  section. 

f  3112.  When  one  action,  etc.,  supersedes  any  other. 

Where  two  or  more  persons,  or  an  officer  and  a  private  person, 
are  authorized,  by  this  title,  to  bring  an  action,  or  to  seize  an  ani- 
mal, and  take  the  proceedings  prescribed  in  this  title  for  the  dis- 
position thereof,  the  commencement  of  an  action,  or  the  seizure  of 
the  animal,  by  either  of  them,  supersedes  the  right  of  any  of  the 
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others  to  bring  such  an  action,  or  to  make  such  a  Beizure,  wklT 
respect  to  the  animal  seized,  or  in  question  in  the  action.  But 
the  justice  may,  in  his  discretion,  allow  an  otiieer  or  other  person, 
who  is  interested  in  the  recovery,  or  in  the  application  of  the  pro- 
ceeds of  the  sale,  to  appear  in  the  action  or  special  proceeding,  for 
the  purpose  of  protecting  his  interest,  and  to  take  such  part  in  the 
proceedings  therein  as  the  justice  thinks  proper. 

5  3113.  Rlffhts  of  officer  when  private  person  falls  to 
prosecute. 

Where  a  seizure  is  made  by  a  private  person,  as  prescribed  in 
this  title,  and  the  possession  of  an  animal  seized  is  abandoned  by 
him,  without  filing  a  petition;  or  where  an  action,  brought  by  a 
private  person,  as  prescribed  in  this  title,  is  settled  or  discontinued 
by  the  plaintiff;  the  officer,  to  whom  a  penalty  U  payable,  as  pre- 
scribed in  section  3083  of  this  act,  or  in  subdivision  fourth  of  sec- 
tion 3002  of  this  act,  may,  unless  he  has  assented  to  the  abandon- 
ment, settlement,  or  discontinuance,  maintain  an  action  against 
the  owner  of  the  animal  in  question,  to  recover  the  penalty  so 
payable  to  him:  and,  upon  proof  of  the  facts,  which  would  have 
entitled  the  plaintiff  in  the  former  action,  or  the  petitioner  in  the 
special  proceeding,  to  recover,  he  is  entitled  to  judgment  accord- 
ingly. 

S  3114.  Person  having-  a  special  property  deemed  owner. 

When  a  person  is,  at  the  time  of  the  seizure,  entitled*  to  the  pos- 
session of  an  animal,  as  against  the  gen  em  1  owner  thereof,  by 
virtue  of  a  special  property  therein,  he  is  deemed,  -for  all  the  pur- 
poses of  this  title,  the  owner  thereof. 

|  81  IB.  Asjrent  may  act  for  his  principal. 

The  duly  authorized  agent  of  the  owner  or  peison  entitled  to  the 
possession  of  an  animal,  as  specified  in  the  last  section,  may.  in 
his  own  name,  answer,  make  any  demand,  o*  take  any  other 
proceeding,  which  the  owner  or  person  so  entitled  may  take,  as 
prescribed  in  this  title. 
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TITLE  XL 

Provisions  specially  relating-  to  courts  of  justices  of  the 

peace  in  the  city  of  Brooklyn. 

Sec.  3116.  Repealed,  1002.  See  the  Municipal  Court  Act  of  New  York  dtj. 

3117.  Repealed,  1002.  See  the  Municipal  Court  Act  of  New  York  city. 

3118.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New  York  city. 
8119.  Repealed,  1002.  See  the  Municipal  Court  Act  of  New  York  city. 

3120.  Repealed,   1002.    See  the  Municipal  Court  Act  of  New  York  city. 

3121.  Interpreter  for  police  court,  and  for  first,  second  and  third  districts. 

3122.  Id. ;  for  fourth  and  fifth  districts. 

3123.  Id.;  for  sixth  district. 

3124.  Common  council  may  appoint  additional  interpreters. 
3126.  Common  council  to  designate  attendants,  etc. 

3126.  Repealed,  1002.  See  the  Municipal  Court  Act  of  New  York  city. 

3127.  Repealed,  1002.  See  the  Municipal  Court  Act  of  New  York  city. 

3128.  Repealed,  1002.  See  the  Municipal  Court  Act  of  New  York  city. 
3120.  Repealed,  1902.  Sec  the  Municipal  Court  Act  of  New  York  city. 
3130.  Repealed,  1002.  See  the  Municipal  Court  Act  of  New  York  rity. 
8131.  Repealed,  1002.  See  the  Municipal  Court  Act  of  New  York  city. 

3132.  Repealed,   1002.    See  the  Municipal  Court  Act  of  New  York  city. 

3133.  Application  of  other  provisions.    Holding  court  open. 

§3116.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

§3117.  Repealed,  1002.  See  the  Municipal  Couijt  Act  of  New 
York  city. 

§  3118.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city.  • 

§  3119.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

§  3120.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

§  3121.  Interpreter  for  police  court,  and  for  first,  secoad 
and  third  districts. 

There  is  an  interpreter  for  the  police  court  of  the  city  of 
Brooklyn,  and  the  justices'  courts  of  the  first,  second,  and  third 
districts  of  that  city,  who  is  appointed,  and  may  be  removed  at 
pleasure,  by  the  justices  of  those  courts,  or  a  majority  of  them. 
He  is  entitled  to  an  annual  salary,  fixed  and  to  be  paid  as  pre- 
scribed by  law. 

L.  1870,  ch.  607. 

§3122.  Id.  j  for  fourth  and  fifth  districts. 

There  is  an  interpreter  for  the  justices'  courts  of  the  fourth 
and  fifth  districts  of  the  city  of  Brooklyn,  who  is  appointed,  and 
may  be  removed  at  pleasure,  by  the  justices  of  the  peace  of  those 
districts.  He  is  entitled  to  an  annual  salary,  fixed  and  to  be  paid 
as  prescribed  by  law. 

L.  1871,  ch.  831. 

§3123.  Id.;  for  sixth  district. 

There  is  an  interpreter  for  the  justice's  court  of  the  sixth  dis- 
trict of  the  city  of  Brooklyn,  who  is  appointed  by  the  justice  of 
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the  peace  of  that  district,  subject  to  confirmation  by  the  common 
council,  and  may  be  removed  by  that  justice  at  his  pleasure.  He 
Is  entitled  to  an  annual  salary,  fixed  and  to  be  paid  as  prescribed 
by  law. 

L.   1873,  ch.  780,  f  2. 

8  3124.  Common  council  may  appoint  additional  lnter« 
preterm. 

The  common  council  of  the  city  of  Brooklyn  may,  where  it 
det»ms  it  necessary,  upon  the  request  of  a  justice,  appoint  one  or 
more  interpreters  for  justices'  courts  in  that  city,  in  addition  to 
those  provided  for  in  the  last  three  sections;  fix  their  salaries;  and 
prescribe  the  court  or  courts  which  they  must  attend.  An  officer, 
so  appointed,  may  be  removed  by  the  common  council,  for  cause. 

L.   1875,  ch.  023. 

}  3126.  Common  council  to  designate  attendants,  etc. 

The  common  council  of  the  city  of  Brooklyn  may  designate  one 
or  more  policemen,  or  constables,  to  attend  each  of  the  justices' 
courts  in  that  city.  The  common  council  may,  by  ordinance  or 
otherwise,  fix  and  define  their  duties  in  and  about  those  courts, 
and  may  allow  them  such  compensation,  in  lieu  of  all  fees  and  per- 
quisites, as  it  deems  proper. 

L.  1850,  ch.  102,  8  17;  and  L.  1866,  ch.  514,  §  3. 

I  3126.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

f  3127.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

I  3128.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

I  3129.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

§  3130.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

I  3131.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

I  3132.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

8  3133.  Application  of    other    provision*.     Holding;  court 


Each  justice  of  the  peace  of  the  city  of  Brooklyn  is  a  justice 
of  the  peace  of  Kings  county;  and  each  provision  of  this  act,  re- 
lating to  the  proceedings  before  a  justice  of  the  peace  of  a  town, 
applies  to  the  proceedings  before  a  justice  of  the  peace  of  that 
city,  except  as  otherwise  specially  prescribed  in  this  title.  Each 
of  those  justices  must  hold  his  court  open,  from  nine  o'clock  in 
the  morning,  until  three  o'clock  in  the  afternoon. 

8m  L.  1849,  ch.  126,  H  35  and  36;  L.  1860,  ch.  102,  |  18;  L.  1871,  ch.  40S, 
|  8;  I*.  1878,  ch.  808,  part  of  f  16. 
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TITLE  XII. 
Miscellaneous   provisions. 

See.  8134.  Mode  of  application  of  certain  provisions  of  this  ad 
3135.  Ueueral   requisite*  of   mandates. 
8130.  Reward  to  constable  forbidden. 

3187.  Justice  or  constable  not  to  *.*  claim,  etc. 

3188.  Penalty. 

3180.  Violation  of  preceding  sections  a  defence  of  nctton. 
3140,  3141.  Docket-book  to  bo  kept  by  Justice,   entriea   inerein. 

8142.  Index  to  docket-book. 

8143.  Papers  to  be  filed.      ' 

8144.  Deposit  of  books  and  papers  with  town  or  city  dork. 
3145.  Certificate    in    docket-nook   deposited. 

8146.  Town  or  city  clerk  to  aemaud  books,   etc.,   upon  death,  etc.,  •> 
justice. 

3147.  Delivery;  how  compelled. 

3148.  Entries  to  be  evidence. 

8149.  Justice  to  furnish   copies  of  papers. 

8150.  Transfer  of  action  when  Justice's  term  expires,  etc. 
3151.  Id.;  when  Justice  is  a  witness. 

8152.  Proceedings  upon  transfer. 

8153.  Penalty  for   not  paying  over  money. 

8154.  Action  on  judgment  of  justice. 

8155.  Id.;   proof  of  judgment,   etc. 

3156.  Execution  of  mandate  by  private  person. 

8157.  Constable  to  execute  mandates  in  person. 

3158.  Sheriff  to  act  where  execution  of  mandate  is  resisted. 

S  3184.  Mode  of  Application  of  certain  pro-visions  of  this 
act. 

Where  a  provision  of  this  act,  not  contained  in  this  chapter. 
is  made  applicable  to  proceedings  before  a  justice  of  the  peace, 
the  application  is  subject  to  the  qualification,  that  it  does  not 
include  any  thing,  which  is  repugnant  to  any  special  provision  of 
law,  regulating  the  jurisdiction  orpowers  of  a  justice  of  the  pence, 
or  the  proceedings  before  him.  Where  a  provision,  thus  made  Ap- 
plicable, relates  to  the  filing  of  a  paper  in  a  court,  or  with  a  clerk, 
the  paper  must,  in  an  action  or  special  proceeding  before  a  justice 
of  the  peace,  be  filed  with  the  justice,  unless  he  has  a  clerk 
appointed  pursuant  to  law;  and  where  it  confers  a  power  upon 
a  court  or  a  judge,  the  provision,  making  it  applicable  to  pro- 
ceedings taken  under  this  chapter,  is  to  be  construed,  as  confer- 
ring a  like  power  upon  the  justice,  before  whom  the  action  or 
special  proceeding  is  brought. 

|  3138«  General  requisites  of  mandates. 

A  mandate,  issued  by  a  justice  of  the  neace.  must  he  signed 
t}y  him,  and  may  be  without  seal.  It  must  be  entirely  filled  up.  at 
the  time  when  it  is  delivered  to  nn  officer  to  be  executed,  so  as  to 
have  no  blank,  either  in  the  date  thereof  or  otherwise:  except  th.nr 
there  may  be  a  blank  in  a  subpoena  for  the  nnme  of  any  or  all  of 
the  witnesses.  A  mandate,  issued  and  delivered  to  on  officer  to  be 
executed,  contrary  to  this  section,  is  void. 

2  R.  S.  267.  f$  232  and  233  (2  Edm.  275). 

§   3136.  Reward    to   constable   forbidden. 

A  constable  shall  not  ask  or  receive  nny  money  or  other  valu- 
able tiling  from  nny  person,  as  a  consideration,  reward,  or  in* 
dnrement  for  omitting  or  delaying  to  arrest  a  person,  or  to  take 
him  to  jail,  or  to  sell  property,  by  virtue  of  an  execution,  or  to 
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execute  any  other  duty,  pertaining  to  his  office;  or  any  money  or 
valuable  thing,  other  ihun  the  fees  expressly  allowed  to  him  by 
law,  for  executing  any  duty  pertaining  to  his  office. 

2   B.   8.   267,    ft  234. 

|  3137.  Justice  or  constable  not  to  buy  claim,  etc. 

A  justice  of  the  peace  or  constable  shall  not,  directly  or  iudi- 
*-ectly,  buy,  or  be  interested  in  buying,  a  bond,  note,  or  other  de- 
mand or  cause  of  actiou,  for  the  purpose  of  bringing  an  aciion  or 
instituting  a  special  proceeding  before  a  justice  founded  there- 
upon; nor  shall  a  justice  or  a  constable,  either  before  or  after  an 
action  or  a  special  proceeding  is  commenced,  lend  or  advance,  or 
agree  to  lend  or  advance,  or  procure  to  be  lent  or  udvanci  d.  n  ny 
money  or  other  valuable  thing  to  any  person,  in  consideration  of. 
or  as  a  reward  for,  or  an  inducement  to,  the  placing  or  unviiijLr 
placed  Jn  his  hands,  a  debt  or  other  demand  or  cause  of  action, 
for  prosecution  or  collection. 

Id.,    ft'286. 

fi  8138.  Penalty. 

A  justice  of  the  peace  or  constable  who  violates  a  provision  of 
the  last  three  sections,  is  guilty  of  a  misdemeanor;  and  shall 
be  punished  accordingly.  A  conviction  also  operates  as  a  forfeit- 
ure of  his  office. 

Id.,  ft  236. 

|  3189.  Violation  of  preceding;  sections  a  defence  to 
action. 

It  is  a  defence  to  an  action,  brought  before  a  justice  of  the 
peace,  that  the  demand,  upon  which  it  is  founded,  was  bought  and 
sold,  or  received  for  prosecution,  contrary  to  the  foregoing  pro- 
visions of  this  title.  la  an  action  wherein  such  a  defence  is  inter- 
laced, if  the  plaintiff,  after  being  duly  subpoenaed  as  a  witness, 
fails  to  attend,  pursuant  to  the  subpoena;  or  if.  upon  the  trial,  or 
apon  his  examination  as  a  witness  by  virtue  of  a  commission,  he 
refuses  to  answer  any  question  pertinent  to  show  a  violation  of 
either  of  those  provisions;  the  justice,  besides  punishing  him,  in  a 
proper  case,  for  his  failure  or  refusal,  must  dismiss  hi&  com  pin  Int. 
The  testimony,  in  such  an  action,  of  the  plaintiff,  or  any  oth  r 
witness,  is  not  evidence,  in  a  criminal  prosecution  agninst  him,  for 
violating  either  of  those  provisions. 

Id..   $S   237-242. 

I  8140.  [Am'd,  1809.]  Docket-book  to  be  kept  i.y  Justice) 
entries  tberein. 

A  justice  of  the  peace  must  keep  a  docket-book,  in  which  he 
must   enter: 

1.  The  title  of  every  action  or  special  proceeding  commenced 
before  him. 

2.  The  time  when  the  summons,  or  the  mandate  for  the  com- 
mencement of  the  special  proceeding,  was  issued:  with  a  stn fo- 
ment of  the  nature  of  the  mandate,  and  a  memorandum  of  each 
order  of  arrest,  warrant  of  attachment,  or  requisition  to  replevy, 
granted  by  him. 

3.  The  time  when  the  parties  appeared  before  him,  either 
without  process,  or  upon  the  return  of  the  summons,  or  of  the 
mandate  for.  the  commencement  of  the  special  proceeding. 

4.  A  concise  statement  of  the  substance  of  ench  oral  pleading, 
or  a  memorandum  of  the  filing  of  each  written  pleading. 
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5.  Each  adjournment;  stating  apon  whose  application,  and 
to  what  time  una  place,  it  was  made. 

0.  The  issuing  or  a  venire;  stating  upon  whose  application  it 
was  issued,  and  the  time  and  place  of  the  return  thereof. 

7.  The  time  when  a  trial  was  had;  and,  if  it  was  by  a  jury, 
the  names  of  all  the  persons  returned  as  having  been  notified 
to  attend  as  jurors;  stating  who  did  not  attend;  who  atteuded; 
and  who  were  sworn. 

8.  The  name  of  each  witness  sworn  upon  the  trial;  stating  at 
whose  request  he  was  sworn;  each  objection  made  to  the  com- 
petency of  a  witness;  and  the  decision  thereupon. 

9."  The  verdict  of  the  jury,  and  the  time  of  receiving  it;  or, 
if  the  jurv  disagreed  and  were  discharged,  a  statement  of  tluit 
fact. 

10.  A  concise  statement  of  the  substance  of  each  order,  made 
by  him  in  the  course  of  the  action  or  special  proceeding. 

11.  The  judgment  or  final  order;  and  the  time  of  entering  it 

12.  The  execution;  the  time  of  issuing  it;  the  kind  of  execution; 
the  name  of  the  officer  to  whom  it  was  delivered;  and  each 
renewal,  with  the  date  thereof. 

13.  The  return  of  each  execution;  the  time  of  the  return;  and 
a  statement  of  any  money  paid  to  the  justice  thereupon,  and 
when  and  by  whom  it  was  paid. 

14.  Each  transcript  of  the  judgment,  given  by  him  to  be  filed 
f,                 in  the  county  clerk's  office,  and  the  time  when  it  was  given. 

15.  The  appeal,  if  any;  and  the  time  of  service  of  the  notice 
,                of  appeal. 

f  16.  [Added,  1899.]  Such  entries  shall  be  made  in  a  book  which 

must  be  furnished  to  him  by  the  clerk  of  the  town  in  which  be 
resides  and  to  be  designated  as  "justices'  civil  docket"  and  to 
be  the  property  of,  and  a  charge  against,  such  town. 

S  R.  8.  367, I 94J;  L.  1899,  oh .  fflL    In  effect  Sept.  1, 1899. 

|  3141.  The  flame. 

Each  of  the  entries,  specified  in  the  last  section,  most  be 
made  under  the  title  of  the  action  or  special  proceeding  to  which 
it  relates;  and,  in  addition  thereto,  the  justice  may  enter  in 
like  manner  any  other  proceeding,  had  before  him  in  the  action 
or  special  proceeding,  which  he  thinks  proper  to  enter.  A  docket- 
book,  kept  by  a  justice,  must  be  kept  open,  during  the  hours, 
when  a  sheriffs  office  is  required  by  law  to  be  kept  open,  for 
search  and  examination  by  any  person,  upon  his  reasonable 
request  and  to  a  reasonable  extent 

id.,    I  244. 

|  8142.  Index  to  doelcet-book. 

A  justice  of  the  peace  must  keep  an  alphabetical  index  to  a\. 
the  judgments,  entered  by  him  in  nis  docket-book;  and  he  most 
insert  therein  the  names  of  all  the  parties  to  each  judgment 
and  the  page  of  the  book,  where  the  judgment  is  entered. 

id.,  |  261. 

|  8148.  Papers  to  be  filed. 

A  justice  of  the  peace  must  carefully  file  and  preserve  each 
affidavit  or  other  paper,  delivered  to  him  to  be  filed  in  an  action 
or  special  proceeding. 

Id,  |  250.  884 
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f  3144.  Deposit  of  book*  and  pa  pern  with  town  or  city 
clerk. 

If  a  justice  of  the  peace,  cither  before  or  after  the  expiration 
of  his  term  of  office,  removes  from  the  town  or  city  wherein  he 
was  elected,  he  must  forthwith  deposit,  with  the  clerk  of  that 
town  or  city,  his  docket-book,  and  all  other  books  and  papers,  iu 
his  custody,  relating  to  an  action  or  a  special  proceeding,  wliicb 
has  been  heard  by  him.  or  commenced  before  him.  A  justice 
who  is  Yemoved  from  office,  must  make  a  like  deposit,  within 
ten  days  after  receiving  notice  of  his  removal,  or  a  iter  wards, 
upon  the  demand  of  the  clerk  of  the  town  or  city.  But  the 
omission  of  the  justice  to  make  the  deposit,  does  not  affect  the 
validity  of  any  book  or  paper,  so  required  to  be  deposited,  or  oi 
any  proceeding  to  which  it  relates. 

2   R.   8.  967,   H  252  and  208. 

|  3146.  Certificate  In  docket-book:  deposited* 

A  justice  of  the  peace  must  make,  in  each  docket-book  depos- 
ited by  him,  as  prescribed  in  the  last  section,  a  certificate  under 
his  hand,  to  the  effect  that  each  judgment  or  order,  entered 
therein,  was  duly  rendered  or  made,  as  therein  stated;  and  that 
the  sum,  appearing  by  the  book  to  be  due  thereupon,  has  not 
been  paid,  to  his  knowledge, 
id.,    |   254. 

i   3146.    [Am'd,  1905,  1016.]    Town  or  city  clerk  to  demand 
books,  et  cetera,  upon  death,  et  cetera,  of  justice. 

If  a  justice  of  the  peace  dies,  or  his  office  becomes  otherwise 
vacant,  the  town  or  city  clerk  must  demand  and  receive  all  books 
and  papers,  which  belonged  to  the  justice  in  his  official  capacity, 
from  any  person  having  them  in  his  possession,  and  such  clerk 
may  make  and  issue  a  transcript  of  a  judgment  so  rendered  by 
such  a  justice  of  the  peace  and  appearing  upon  the  docket  of  such 
justice  of  the  peace  so  on  file  in  his  office,  and  issue  an  execu- 
tion upon  any  such  judgment  which  has  not  been  docketed  in  the 
office  of  the  county  clerk,  upon  receiving  his  fees  for  the  same, 
which  shall  be  the  same  now  allowed  a  justice  of  the  peace  for 
issuing  a  transcript  or  transcripts,  as  the  case  may  be,  and  such 
transcript  or  execution  so  issued  by  such  clerk  shall  have  the 
same  force  and  pffeet  as  though  the  same  had  been  issued  by 
such  justice  of  the  peace  during  his  term  of  office. 

Id.,   |  255.     Am'd  by  L.   1905,  eh.  43G;   L.   1916,  cb.  443,  In  offect  So»t.   1. 
1916. 

9  3147.  Delivery  j  how  compelled. 

If  any  book  or  paper,  required  to  be  deposited  with  the  town 
or  city  clerk,  as  prescribed  in  this  title,  is  withheld,  the  like 
proceedings  may  be  had,  at  the  instance  of  the  town  or  city 
clerk,  to  compel  the  deposit  thereof,  as  are  prescribed  by  law, 
where  an  officer  refuses  or  neglects  to  deliver  a  book  or  paper 
in  his  custody  as  such  officer,  to  his  successor  in  office. 

Id.,   S  256. 

fi  3148.  Entries  to  be  evidence. 

An  entry  mode,  as  prescribed  by  law,  in  the  docket-book,  kept 
by  a  justice  of  the  peace,  and  deposited  with  the  town  or  jity 
clerk,  as  prescribed  in  this  title,  is  presumptive  evidence  of  the 
matters  of  fact  stated  *herein;  but  the  presumption  may  be 
repelled  by  proof. 

Id.,  9  257. 
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9  8149.  Justice  to  famish  copies  of  papers. 

A  justice  of  the  pence  must  furnish,  upon  request  and  pay- 
ment of  his  fees,  to  any  person  interested  in  a  judgment  or  order 
entered  by  him,  a  transcript  of  the  judgment  or  order,  together 
with  a  copy  of  all  the  entries  in  his  docket-book,  relating  to  the 
cause;  a  copy  of  his  minutes  of  the  evidt*nce  in  the  cause,  o»*  the 
substance  of  the  testimony,  if  he  has  not  taken  minutes:  and  a 
copy  of  any  paper  on  file  in  the  cause-  or  such  portions  thereof 
as  are  required. 

Lb  1841,  eta.  141, 1 1  O  Edm.  516). 

|  SIB*.  Transfer  of  action  when  Justice's  term  expires,  etc 

If  the  term  of  office  of  a  justice  of  the  peace  is  about  to  expire,  or 
he  is  about  to  remove  from  the  town  or  city,  before  judgment  is 
rendered  in  an  action,  or  a  final  order  is  made  in  a  special  proceed- 
ing, pending  before  him,  he  must  previously  make  a  written  order, 
reciting  the  fact,  and  directing  the  action  or  special  proceeding  to 
be  continued  before  another  justice  of  the  same  town  or  city,  named 
in  the  order. 


|  3151*  Id.;  when  Justice  is  a  witn< 

If,  before  an  issue  of  fact  is  joined  in  an  action  or  special  proceed- 
ing, the  defendant,  or,  where  he  has  not  been  arrested,  his  attorney, 
presents  to  the  justice  satisfactory  proof,  by  affidavit,  that  the  jus- 
tice, before  whom  the  action  or  special  proceeding  is  pending,  is  a 
material  witness  for  the  defendant,  without  whose  testimony  he  can- 
not safety  proceed  to  trial,  setting  forth  therein  the  particular  facts 
aud  circumstances,  which  he  expects  to  prove  by  him:  the  justice 
must  forthwith  make  a  written  order,  directing  the  action  or  special 
proceeding  to  be  continued  before  another  justice  of  the  same  town 
or  city,  named  in  the  order. 

See  2  R.  8. 229, 1  21  (2  Edm.  2 15) ;  also.  Id.,  1 118,  am'd,  L.  1838.  oh.  243 ;  L.  1373,  eta.  884, 
{  3159.  Proceedings  upon  transfers 

Where  an  order  is  made,  as  prescribed  in  either  of  the  last  two 
sections,  the  constable  must  forthwith  take  it  and  all  other  papers 
in  the  action,  with  the  body  of  the  defendant,  if  he  is  under  arrest, 
before  the  justice  named  in  the  order.  The  plaintiff  or  petitionei 
must  forthwith  appear  before  that  justice,  who  must  take  cog- 
nizance of  the  notion  or  special  proceeding,  and  must  proceed 
therein  as  if  it  had  been  commenced  before  him.  Costs,  recovered 
in  the  action  or  special  proceeding,  include  the  fees  allowed  by  law, 
for  services  performed  by  the  constable  and  the  justice,  before  the 
transfer,  together  with  the  fees  allowed  by  law,  for  the  proceedings 
before  the  justice  to  whom  the  cause  is  transferred. 

S  3153.  Penalty  for  not  paying  over  money. 

A  justice  of  the  peaco,  who  neglects  or  refuses,  within  a  rea- 
sonable time  after  demand,  to  pay  any  money,  collected  by  him 
in  his  official  capacity,  to  the  person  entitled  thereto.  Is  guilty 
ef  a  misdemeanor,  and  shall  he  punished  accordingly.  A  oon- 
viction  also  operates  as  a  forfeiture  of  his  office. 

Section  280  of  R.  8.  836 
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fi  3164.  Action  on  judgment  of  justice. 

In  an  action  upon  a  judgment  of  a  justice  of  the  peace.brought 
in  the  county  wherein  it  was  rendered,  within  five  years  after 
the  rendition  thereof,  against  a  defendant  upon  whom  the  sum- 
mons was  personally  served,  no  costs  can  be?  recovered,  except 
where  the  justice,  who  rendered  the  judgment,  is  dead,  or  out 
of  office,  or  otherwise  incapable  of  acting:  o*  hns  removed  from 
the  county:  or  where  one  of  the  parties  hns  d?ed?  or  where  the 
docket  of  the  judgment  has  been  lost  or  destroyed. 

Oo.  Proa,  1 71,  last  clause. 

|  8155.  14.  |  proof  of  jndapmeut,  etc 

In  an  action  brought  upon  a  judgment  of  a  justice  of  the 
peace,  who  is  dead,  or  out  of  office,  or  otherwise  incapable  of 
acting;  or  has  removed  from  the  county;  or  cannot  be  found 
therein;  the  original  docket-book  of  the  justice  is  presumptive 
evidence  of  any  matter  entered  therein,  as  prescribed  by  law;  but 
the 'presumption  may  be  repelled  by  proof.  If  the  docket-book 
is  lost  or  destroyed,  or  if  it  cannot  be  produced,  after  reasonable 
effort  to  obtain  it,  the  like  proof  may  be  given,  respecting  the 
recovery  of  the  judgment,  as  upon  any  other  question  of  fact. 

Sections  265  and  267,  R.  S. 

|  3156.  Execution  of  mandate  by  private  person. 

A  justice  of  the  peace,  who  issues  any  mandate,  authorized 
by  this  chapter,  except  a  venire,  may,  at  the  request  of  the 
party,  whenever  he  deems  it  expedient  so  to  do,  empower,  by 
a  written  authority  indorsed  upon  the  mandate,  any  proper  person 
of  full  age,  not  a  party  to  the  action,  to  serve  or  otherwise 
execute  it.  For  that  purpose  the  person  so  empowered  has  all 
the  power  and  authority,  and  is  subject  to  all  the  obligations 
and  liabilities,  of  a  constable;  and  his  return  is  evidence  in  like 
manner  as  a  constable's.  But  a  person  so  empowered  is  not 
entitled  to  any  fee  or  reward  for  his  services. 

Sections  271  and  272,  R.  S.    See  •  2885,  ante. 

f  3157.  Constable  to  execute  mandates  in  person. 

A  constable,  to  whom  a  mandate  is  directed  and  delivered  as 
prescribed  in  this  chapter,  must  execute  it  in  person,  pursuant 
to  the  tenor  thereof.    He  cannot  act  by  deputy  in  such  a  case. 

Section  273,  R.  S.    See  f  2885,  ante. 

I  3158.  [Am'd,  1909.]  Sheriff  to  act  where  execution  ot 
mandate  is  resisted. 

If  a  constable,  to  whom  a  mandate,  issued  by  a  justice  of  the 
peace,  is  directed  and  delivered,  finds,  or  has  reason  to  apprehend, 
that  resistance  will  be  made  to  the  execution  thereof,  he  may 
deliver  it  to  the  sheriff  of  the  county,  with  a  written  certificate, 
stating  the  facts,  and  requiring  the  sheriff  to  execute  it.  There- 
upon the  sheriff  must  execute  the  mandate;  and  he  is  subject 
to  all  the  liabilities  attaching  to  a  constable  in  executing  it. 
Sections  four  hundred  and  four  hundred  and  one  of  the  judiciary 
law  apply  to  a  mandate  delivered  to  a  sheriff,  as  prescribed  in 
this  section. 

Am'd  by  L.  1000,  eta.  65,  |  3.  See  note  85  of  notes  of  Board  of  Statu- 
tory Consolidation   at  end  of  code. 
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CHAPTER   XX. 

Provisions  Relating  to  Certain  Courts  in  Cities,  and 

the  Proceedings  Therein. 

TITLE     I.-  The  City  Court  of  the  City  of  Hew  Tort. 

TITLE    II.— The  Mayor's  Court  of  the  City  of  Hudson,  and  the  Recorder* 
Courts  of  the  Cities  of  Ltlra  and  Oswego. 

TITLE  III.- The  City  Court  of  Tonkers. 

TITLE  IT.— The  District  Co  arts  of  the  City  of  Hew  York,  and  the  J  ■■Lice* 

Courts  of  I  he  Cities  of  Albany  and  Troy. 

TITLE     T.— The  Municipal  Court  of  the  City  of  Rochester. 

TITLE  I. 

The  city  court  of  the  city  of  New  York. 

Article  1.  Provisions  generally  applicable  to  proceedings  In  the  conrt. 

2.  Provisions    exclusively    applicable    to    the    proceedings,    other    than 

appeals,  in  an  ordinary  action. 

3.  Provisions    exclusively    applicable    to    the    proceedings,    other    than 

appeals,   in  certain  marine  causes. 

4.  Appeals. 

ARTICLE   FIRST. 

Proywtou*  generally  applicable  to  proceedings  inihe  court. 

Sec.  3150.  Provisions,    apr-lying  penerally  to  courts  of  record,   snbject  to   cer- 
tain  <m  lUiVHttoim.   . 

3160.  Certain  sections  not  to  apply  to  *>it«    iu»  cuy  court;  wfio  a  nuu~ 

resident. 
.'M«il     Ti'm    !<■:    service  of  notices. 
3UK2.  Service  of  notice  of  trial;  filing  of  note  of  Issue 
liiU'J.    When   court    may   relieve   from    imprisonment. 
31t'4.  Money;   how  paid   into  the  court. 
3lG4a.     Fees  of  cleik   of   New   York  city   court. 

§  a  159.  [Am*d,  1007.]  Provisions,  applying;  generally  t© 
courts  of  record,  nubject  to  certain  qualification*. 

Each  of  the  foregoing  provisions  of  this  net  which  is  made,  by 
chapter  twenty-second  of  this  act,  applicable  to  the  city  court 
of  the  city  of  New- York,  or  generally  to  courts  of  record,  is  sub- 
ject to  the  qualifications  and  exceptions  expressed  or  plainly  im- 
plied in  this  title. 

L.   1872,    ch.  G29,  §  2;  am'd  L.  1007,  ch.  707.     In  effect  Aug.   12,  1907. 

$3160.   [Am'd,  1896,   10O2.]    Certain  sections  not  to  apply 
to  New  York  city  court;  who  a  non-resident. 

Sections  four  hundred  and  thirty-eight  and  six  hundred  and 
three,  sections  six  hundred  and  eleven  to  six  hundred  and  nine- 
teen, both  inclusive,  and  sections  six  hundred  and  thirty-six, 
eight  hundred  and  twenty-seven  and  ten  hundred  and  fifteen  of 
this  act  do  not  apply  to  an  action  or  a  special  proceeding  brought 
in  the  city  court  of  the  city  of  New  York,  or  before  a  justice 
thereof,  or  to  any  proceeding  therein.  Sections  thirty-two  hun- 
dred and  sixty-eight  and  thirty-two  hundred  and  sixty-nine  of 
this  act  do  not  apply  to  an  action  in  the  court,  prosecuted  as 
prescribed  in  article  third  of  this  title;  or  where  an  undertaking 
has  Decn  given  as  prescribed  in  section  thirty-one  hundred  and 
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sixty-five  of  thirf  act.  A  plaintiff,  in  an  action  brought  in  tho 
court,  who  haa  an  office  for  the  regular  transaction  of  business* 
in  person,  within  the  city  of  New  York,  is  deemed  a  resident  of 
that  city,  within  the  meaning  of  sections  thirty-two  hundred  and 
sixty-eight  and  thirty-two  hundred  and  sixty -nine  of  this  act. 

2.  The  provisions  of  section  ten  hundred  and  thirteen  of  the 
node  of  civil  procedure  are  hereby  made  applicable  to  and  binding 
upon  the  city  court  of  the  city  of  New  York. 

L.  1806,  ch.  954.    See  8  1013.    L.  1902,  ch.  Mtt     In  effect  Sept.  1,  1902. 

$8101.  [Ara'd,  1902.]  Time  for  service  of  notice*  In  New 
k'ork  city  court. 

The  time  for  personal  service  of  certain  notices,  in  an  action 
brought  in  the  court,  is  as  follows: 

1.  Notice  of  justification  of  the  sureties,  in  an  undertaking 
rrivon  by  the  plaintiff,  as  security  for  the  defendant's  costs,  not 
more  than  two  days.  i 

2.  Notice  of  an  application  for  judgment  in  a  case  specified 
in  section  five  hundred  and  thirty-seven  of  this  act;  notice  of  a 
motion  to  strike  out  a  pleading,  in  a  case  specified  in  section  five 
hundred  and  thirty-eight- of  this  act;  notice  of  an  application  for 
judgment  upon  the  defendant's  default,  or  of  the  execution  of  a 
reference,  or  writ  of  inquiry,  or  of  an  assessment  thereupon,  as 
prescribed  in  section  twelve  hundred  and  nineteen  of  this  act; 
not  less  than  two  days. 

3.  Notice  of  the  justification  of  bail,  not  less  than  two,  nor 
more  than  ten  days. 

/4k.  Notice  of  a  motion,  other  than  a  motion  specified  in  subdi- 
vision second  of  this  section,  not  less  than  four  days;  but  the 
court  or  a  justice  thereof  may,  upon  an  affidavit  showing  grounds 
therefor,  prescribe  a  shorter  time,  by  an  order  to  show  cause. 

5.  Notice  of  trial  of  an  issue  of  fact,  or  of  an  issue  of  law; 
notice  of  any  hearing,  the  time  for  serving  which  is  not  expressly 
prescribed  in  either  of  the  foregoing  subdivisions  of  this  section, 
or  elsewhere  in  this  title;  not  less  than  five  days. 

6.  Notice  of  taxation  of  costs,  not  less  than  two  days;  except 
where  all  the  attorneys,  serving  and  served  with  the  notice, 
reside  or  have  their  offices  in  the  city  of  New  York,  in  which 
case,  one  day's  notice  is  sufficient. 

L.  1872,  ch.  629,  |§  5  and  14;  L.  1874,  ch.  645.  §  2;  L.  1875,  ch.  479,  §§  17 
and  50;  also,  §  51,  subd.  10;  L.  1902,  ch.  MR     In  effect  Sept.  1,  1902. 

|  3102.  [Am'd,  1902.]  Service  of  notice  of  trial)  filing  of 
note  of  lisne. 

Notice  of  trial  of  an  issue  triable  at  a  term  of  the  court  may 
be  given  for  any  day  of  the  term.  A  note  of  issue  must  be  filed 
at  least  two  days  before  the  day,  or  the  commencement  of  the 
term,  for  which  the  notice  of  the  trial  is  given;  and  it  must,  in 
addition  to  the  matters  specified  in  section  nine  hundred  and 
seventy-seven  of  this  act,  state  the  day  or  the  term,  for  which 
the  notice  has  been  given.  But  this  and  the  last  section  do  not 
apply  to  a  case  where  special  provision  is  otherwise  made  in 
article  third  of  this  title. 

See  L.  1874,  ch.  545,  f  2;  L.  1902,  ch.  515.   In  effect  Sept.  1,  1902. 
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■  f  3140.  Justice  to  furnish  copies  of  papers. 
A  justice  of  the  peace  must  furnish,  upon  request  and  pay- 
ment of  his  fees,  to  any  person  interested  in  a  judgment  or  order 
entered  by  him,  a  transcript  of  the  judgment  or  order,  together 
with  a  copy  of  all  the  entries  in  his  docket-book,  relating  to  the 
cause;  a  copy  of  his  minutes  of  the  evidence  in  the  cause,  or  the 
substance  of  the  testimony,  if  he  has  not  taken  minutes:  and  i 
copy  of  any  paper  on  file  in  the  cause-  or  such  portions  thereof 
as  are  required. 

L.  1841,  ch.  141, 1 1 yi  £dm.  W«). 

|  SIM*  Transfer  of  action  when  Justice's  term  expires,  etc. 

If  the  term  of  office  of  a  justice  of  the  peace  is  about  to  expire,  or 
he  is  about  to  remove  from  the  town  or  city,  before  judgment  is 
rendered  in  an  action,  or  a  final  order  is  made  in  a  special  proceed- 
ing, pending  before  him.  he  must  previously  make  a  written  order, 
reciting  the  fact,  and  directing  the  action  or  special  proceeding  to 
be  continued  before  another  justice  of  the  same  town  or  city,  named 
in  the  order. 


|  3151*  Id.;  when  Justice  Is  a  witau 

If,  before  an  issue  of  fact  is  joined  in  an  action  or  special  proceed- 
ing, the  defendant,  or,  where  he  has  not  been  arrested,  his  attorney, 
.  presents  to  the  justice  satisfactory  proof,  by  affidavit,  that  the  jus- 

l  dee,  before  whom  the  action  or  special  proceeding  is  pending,  is  a 

j  material  witness  for  the  defendant,  without  whose  testimony  he  can- 

f  not  safety  proceed  to  trial,  setting  forth  therein  the  particular  facts 

and  circumstances,  which  he  expects  to  prove  by  him:  the  justice 
must  forthwith  make  a  written  order,  directing  the  action  or  special 
proceeding  to  be  continued  before  another  justice  of  the  same  town 
or  city,  named  in  the  order. 

See  2  R.  8. 229, 1  21  (2  Edm.  215) ;  also,  Id.,  1 118,  am'd,  L.  1898.  ch.  343 ;  L.  1873,  ch. 


|  3152.  Proceedings  upon  transfer. 

Where  an  order  is  made,  as  prescribed  in  either  of  the  last  twe 
sections,  the  constable  must  forthwith,  take  it  and  all  other  papers 
in  the  action,  with  the  body  of  the  defendant,  if  he  is  under  arrest, 
before  the  justice  named  in  the  order.  The  plaintiff  or  petit ionei 
must  forthwith  appear  before  that  justice,  who  must  take  cog- 
nizance of  the  notion  or  special  proceeding,  and  must  proceed 
therein  as  if  it  had  been  commenced  before  him.  Costs,  recovered 
in  the  action  or  special  proceeding,  include  the  fees  allowed  by  law, 
for  services  performed  by  the  constable  and  the  justice,  before  the 
transfer,  together  with  the  fees  allowed  by  law,  for  the  proceedings 
before  the  justice  to  whom  the  cause  is  transferred. 

S  3153.  Penalty  for  not  paying  over  money. 

A  justice  of  the  peace,  who  neglects  or  refuses,  within  a  rea- 
sonable time  after  demand,  to  pay  any  money,  collected  by  him 
in  his  official  capacity,  to  the  person  entitled  thereto,  is  guilty 
ef  a  misdemeanor,  and  shall  he  punished  accordingly.  A  ooa- 
▼iction  also  operates  as  a  forfeiture  of  his  office. 

Section  260  of  R.  8.  »36 
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|  3164.  Aetlon  on  Jmdvment  of  Justice. 

In  an  action  upon  a  judgment  of  a  justice  of  the  peace.brought 
in  the  county  wherein  it  was  rendered,  within  five  years  after 
the  rendition  thereof,  against  a  defendant  upon  whom  the  sum- 
mons was  personally  served,  no  costs  can  be  recovered,  except 
where  the  justice,  who  rendered  the  judgment,  is  dead,  or  out 
of  office,  or  otherwise  incapable  of  acting:  o*  hns  removed  from 
the  county:  or  where  one  of  the  parties  hns  d'ed*  or  where  the 
docket  of  the  judgment  has  been  lost  or  destroyed. 

Oo.  Proc,  f  71,  last  clause. 

|  S1S6.  I*.}  proof  of  judgment,  etc. 

In  an  action  brought  upon  a  judgment  of  a  justice  of  the 
peace,  who  is  dead,  or  out  of  office,  or  otherwise  Incapable  of 
acting;  or  has  removed  from  the  county;  or  cannot  be  found 
therein;  the  original  docket-book  of  the  justice  is  presumptive 
evidence  of  any  matter  entered  therein,  as  prescribed  by  law;  but 
the 'presumption  may  be  repelled  by  proof.  If  the  docket-book 
iB  lost  or  destroyed,  or  if  it  cannot  be  produced,  after  reasonable 
effort  to  obtain  it,  the  like  proof  may  be  given,  respecting  the 
recovery  of  the  judgment,  as  upon  any  other  question  of  fact. 

Sections  265  and  267,  H.  S. 

|  3156.  Execution  of  mandate  by  private  person. 

A  justice  of  the  peace,  who  issues  any  mandate,  authorized 
by  this  chapter,  except  a  venire,  may,  at  the  request  of  the 
party,  whenever  he  deems  it  expedient  so  to  do,  empower,  by 
a  written  authority  indorsed  upon  the  mandate,  any  proper  person 
of  full  age,  not  a  party  to  the  action,  to  serve  or  otherwise 
execute  it.  For  that  purpose  the  person  so  empowered  has  all 
the  power  and  authority,  and  is  subject  to  all  the  obligations 
and  liabilities,  of  a  constable;  and  his  return  is  evidence  in  like 
manner  as  a  constable's.  But  a  person  so  empowered  is  not 
entitled  to  any  fee  or  reward  for  his  services. 

8ectIons  271  and  272,  R.  S.    See  §  2886,  ante. 

|  3157.  Constable  to  execute  mandates  In  person. 

A  constable,  to  whom  a  mandate  iB  directed  and  delivered  as 
prescribed  in  this  chapter,  must  execute  it  in  person,  pursuant 
to  the  tenor  thereof.    He  cannot  act  by  deputy  in  such  a  case. 

Section  273,  R.  S.    See  §  2886,  ante. 

I  3158.  [Am'd,  lOOtt.]  Sheriff  to  act  where  execution  ot 
mandate  Is  resisted. 

If  a  constable,  to  whom  a  mandate,  issued  by  a  justice  of  the 
peace,  is  directed  and  delivered,  finds,  or  has  reason  to  apprehend, 
that  resistance  will  be  made  to  the  execution  thereof,  he  may 
deliver  it  to  the  sheriff  of  the  county,  with  a  written  certificate, 
(stating  the  facts,  and  requiring  the  sheriff  to  execute  it.  There- 
upon the  sheriff  must  execute  the  mandate;  and  he  is  subject 
to  all  the  liabilities  attaching  to  a  constable  in  executing  it.  * 
Sections  four  hundred  and  four  hundred  and  one  of  the  judiciary 
law  apply  to  a  mandate  delivered  to  a  sheriff,  as  prescribed  in 
this  section. 

Am'd  by  L.  1000,  en.  63,  |  3.  See  note  85  of  notes  of  Board  of  Statu- 
tory Consolidation   at  end  of  code. 
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CHAPTER   XX. 

Provisions  Relating  to  Certain  Courts  in  Cities,  and 

the  Proceedings  Therein. 

TITLE     I.-  The  City  Coort  of  tlio  City  of  New  York. 

TITLE    II.—  The  Major1  h  Court  of  the  CItjr  of  Hudson,  and  the  Seconder* 
Courts  of  the  Cities  of  I'tira  and  Oswego. 

TITLE  III.- The  City  Court  of  Yookers. 

TITLE  IT.- The  District  Court*  of  the  City  of  New  York,  and  the  Juttes* 
Courts  of  the  Cities  of  Albany  and  Troy. 

TITLE     Y.— The  Municipal  Court  of  the  City  of  Rochester. 

TITLE  I. 

The  city  court  of  the  city  of  New  York. 

Article  1.  Provisions  generally   applicable   to  proceedings  in  the  conrt. 

2.  Provisions    exclusively    applicable    to    the    proceeding*,    other   thifl 

appeals.  In  an  ordinary  action. 

3.  Provisions    exclusively    applicable    to    the    proceedings,    other   tain 

appeals,   in  certain  marine  canoes. 

4.  Appeals. 

ARTICLES  FIRST. 

Provisions  generally  applicable  to  proceedings  in  the  court. 

Sec.  3150.  Provisions,    eprlyijip  generally  to   courts  of  record,   subject  to  cer- 
tain   OMMlfflCMtiollM.    . 

3160.  Certain  sections  not  to  apply  lo  At\.    iw.*»  oi>*  court;  woo  a  nco» 

resident. 
.'ilTil    Tl'in    i "i    service  of  notices. 
31 U2.  Service  of  notice  of  trial;  filing  of  note  of  Issue 
3103.    When    court   may   relieve   from    imprisonment. 
31C4.  .Money ;   bow  paid .  into   the  court. 
3lG4a.    Fees  of  clerk  of   New   York  city   court. 

§  3169.  [Am'd,  1907.]  Provisions,  applying:  generally  to 
courts  of  record,  subject  to  certain  qualification*. 

Each  of  tin;  foregoing  provisions  of  this  net  which  is  made,  by 
chapter  twenty-second  of  this  act,  applicable  to  the  city  court 
of  the  city  of  New- York,  or  generally  to  courts  of  record,  is  sub- 
jec  t  to  the  qualifications  and  exceptions  expressed  or  plainly  im- 
plied in  this  title. 

L.  1872,    ch.  029,  f  2;  am'd  L.  1007,  ch.  707.     In  effect  Aug.  12,  1907. 

*31«0.   [Am'd,   1896,   10O2.]    Certain  sections  not  to  applj 
to  New  York  city  court)  who  a  non-resident. 

Sections  four  hundred  and  thirty-eight  and  six  hundred  anil 
three,  sections  six  hundred  and  eleven  to  six  hundred  and  nine 
teen,  both  inclusive,  and  sections  six  hundred  and  thirty-six. 
eight  hundred  and  twenty-seven  and  ten  hundred  and  fifteen  ot 
this  act  do  not  apply  to  an  action  or  n  special  proceeding  brought 
in  the  city  court  of  the  city  of  New  York,  or  before  a  justice 
thereof,  or  to  any  proceeding  therein.  Sections  thirty-two  hun- 
dred and  sixty-eight  and  thirty-two  hundred  and  sixty-nine  of 
this  act  do  not  apply  to  an  action  in  the  court,  prosecuted  a* 
prescribed  in  article  third  of  this  title;  or  where  an  undertaking 
has  oeen  giv«m  as  prescribed  in  section  thirty-one  hundred  and 
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sixty-five  of  this  act.  A  plaintiff,  in  an  action  brought  in  the 
court  who  has  an  office  for  the  regular  transaction  of  business 
in  poison,  within  the  city  of  New  York,  is  deemed  a  resident  of 
that  city,  within  the  meaning  of  sections  thirty-two  hundred  and 
sixty-eight  and  thirty-two  hundred  and  sixty -nine  of  this  act. 

2.  The  provisions  of  section  ten  hundred  and  thirteen  of  the 
r»ode  of  civil  procedure  are  hereby  made  applicable  to  and  binding 
upon  the  city  court  of  the  city  of  New  York. 

L.  1890.  ch.  954.    See  8  1013.    L.  1902,  ch.  r.16.    In  effect  Sept.  1,   1902. 

ft  3101.  [Ara'd,  1902.]  Time  for  service  of  notices  In  New 
Vork  city  court. 

The  time  for  personal  service  of  certain  notices,  in  an  action 
brought  in  the  court,  is  as  follows: 

1.  Notice  of  justification  of  the  sureties,  in  an  undertaking 
j-iven  by  the  plaintiff,  as  security  for  the  defendant's  costs,  not 
more  than  two  days.  • 

2.  Notice  of  an  application  for  judgment  in  a  case  specified 
in  section  five  hundred  and  thirty-seven  of  this  act;  notice  of  a 
motion  to  strike  out  a  pleading,  in  a  case  specified  in  section  five 
hundred  and  thirty  weight*  of  this  act;  notice  of  an  application  for 
judgmeut  upon  the  defendant's  default,  or  of  the  execution  of  a 
reference,  or  writ  of  inquiry,  or  of  an  assessment  thereupon,  as 
prescribed  in  section  twelve  hundred  and  nineteen  of  this  act; 
not  less  than  two  days. 

3.  Notice  of  the  justification  of  bail,  not  less  than  two,  nor 
more  than  ten  days. 

/  4.  Notice  of  a  motion,  other  than  a  motion  specified  in  subdi- 
vision second  of  this  'section,  not  less  than  four  days;  but  the 
court  or  a  justice  thereof  may,  upon  an  affidavit  showing  grounds 
therefor,  prescribe  a  shorter  time,  by  an  order  to  show  cause. 

5.  Notice  of  trial  of  an  issue  of  fact,  or  of  an  issue  of  law; 
notice  of  any  hearing,  the  time  for  serving  which  is  not  expressly 
prescribed  in  either  of  the  foregoing  subdivisions  of  this  section, 
or  elsewhere  in  this  title;  not  less  than  five  days. 

6.  Notice  of  taxation  of  costs,  not  less  than  two  days;  except 

where   all   the   attorneys,    serving   and    served   with   the   notice, 

reside  or  have  their  offices  in  the  city  of  New  York,  in  which 

case,  one  day's  notice  is  sufficient. 

L.   1872,  ch.  629,  ftft  5  and  14;  L.  1874,  ch.  545.  ft  2;  L.  1875,  ch.  479,  §§  17 
and  50;  also,  ft  51,  subd.  10;  L.  1902,  ch.  MR     In  effect  Sept.  1,  1902. 

ft  3102.  [Ain'd,  1002.]  Service  of  notice  of  trial*  filing  of 
note  of  U»ae. 

Notice  of  trial  of  an  issue  triable  at  a  term  of  the  court  may 
be  given  for  any  day  of  the  term.  A  note  of  issue  must  be  filed 
at  least  two  days  before  the  day,  or  the  commencement  of  the 
term,  for  whieh  the  notice  of  the  trial  is  given;  and  it  must,  in 
addition  to  the  matters  specified  in  section  nine  hundred  and 
seventy-seven  of  this  act,  state  the  day  or  the  term,  for  which 
the  notice  has  been  given.  But  this  and  the  last  section  do  not 
apply  to  a  case  where  special  provision  is  otherwise  made  in 
article  third  of  this  title. 

See  L-  1874,  ch.  545,  1  2;  L.  1902,  ch.  515.    In  effect  Sept.  1,  1908. 
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8  3168.  When  court  may  relieve  from  Imprisonment. 

Where  it  satisfactorily  appears  that  a  party,  who  is  actually 
confined  in  jail,  by  virtue  of  an  order  of  arrest,  or  an  execution 
v gainst  the  person,  issued  in  an  action  brought  in  the  court,  is 
physically  unable  to  endure  the  confinement,  and  that  he  cannot 
K»cure  bail,  or  the  necessary  sureties  in  a  bond  for  the  jail 
liberties,  as  the  case  requires,  the  court,  or  justice  thereof,  may, 
in  its  or  his  discretion,  by  order,  direct  the  sheriff  to  release  him 
from  custody.  The  sheriff  must  obey  such  an  order.  After  such 
a  release  from  an  execution  against  the  person,  another  execution, 
a  gainst  the  person  of  the  judgment  debtor,  cannot  be  issued  upon 
the  judgment;  but  the  judgment  creditor  may  enforce  the  judg- 
ment against  property,  as  if  the  execution,  from  which  the  judg- 
ing t  debtor  was  released,  had  been  returned  withouc  his  being 
taken. 
See  L.  1875,  ch.  470,  part  of  f  10. 

{  3104.  Money)  how  paid  Into  the  eourt. 

Money  paid  into  the  court,  pursuant  to  any  provision  of  this 
act,  must,  unless  the  court  otherwise  directs,  be  paid  directly  to 
the  chamberlain  of  the  city  of  New-York,  to  the  credit  of  the 
cause  in  which  it  is  paid. 

$  3fl64a.   [Added,  1006.]     Fee*  of  clerk  of  Xew  York  city 
court. 

The  clerk  of  the  city  court  of  the  city  of  New  York  is  entitled 
to  receive  for  the  use  of  the  city  of  New  York,  for  the  services 
performed  by  him  the  following  fees  and  none  other:  For  filing 
a  note  of  issue  for  the  general  or  equity  calendar,  three  dollars; 
for  entering  final  judgment  in  an  action,  including  the  filing  of 
the  judgment  roll,  fifty  cents;  and  ten  cents  in  addition  for  each 
folio  exceeding  ten,  contained  in  said  judgment.  For  filing  and 
entering  an  order  directing  the  change  of  name,  one  dollar  for 
each  name  so  changed.  For  entering  any  other  order  or  an  inter- 
locutory judgment,  ten  cents  for  each  folio  exceeding  five.  For 
a  certified  or  other  copy  of  an  order,  record,  or  other  paper, 
entered  or  filed  in  his  office,  five  cents  for  each  folio.  For  filing 
and  entering  a  certificate  of  satisfaction,  of  a  judgment  twenty- 
five  cents  and  for  certifying  a  copy  thereof  twelve  cents.  For 
filing  and  entering  an  assignment  of  a  judgment  twenty-five 
cents,  and  for  certifying  a  copy  thereof  twelve  cents.  For  filing 
and  entering  a  release  of  a  judgment  twenty-five  cents,  and  for 
certifying  a  copy  thereof  twelve  cents.  For  certifying  a  tran- 
script of  the  docket  of  a  judgment  twelve  cents.  For  an  extract 
of  the  minutes  of  a  trial  ten  cents.  For  attesting  the  correctness 
of  the  copy  of  any  paper  or  record  on  file  in  his  office,  ten  cents 
for  each  folio.  For  a  certificate  other  than  herein  described, 
twenty-five  cents.  For  making  and  certifying  a  search  for  any 
paper  or  record,  one  dollar.  For  comparing  and  certifying  the 
printed  papers  on  appeal  from  an  order  or  judgment  taken  as 
prescribed  in  article  fourth  of  title  first  of  chapter  twenty  of  this 
act,  one  cent  per  folio  thereof.  But  where  the  attorneys  for  all 
the  parties  interested,  other  than  parties  in  default  or  against 
whom  a  judgment  or  a  final  order  has  been  taken,  and  is  not 
appealed  from,  stipulate  in  writing  that  a  paper  is  a  copy  of  any 
paper  whereof  a  certified  copy  is  required  by  .any  provisions  of 
this  act,  the  stipulation  takes  the  place  of  a  certificate,  as  to  the 
parties  so  stipulating,  and  the  clerk  is  not  required  to  certify  the 
same,  or  entitled  to  any  fees  therefor.  And  the  paper  so  proved 
by  stipulation  shall  be  received  by  the  clerks  of  all  the  courts 
and  by  the  courts  and  shall  be  used  or  filed  with  the  same  force 
and  effect  as  if  certified  by  a  clerk  of  the  court. 
Added  L.  1906,  ch.  273.    In  effect  Apr.  ID,  1006. 
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ARTICLE  SECOND. 

Provisions  exclusively  applicable  to  the  proceedings,  other  than 

appeals,  in  an  ordinary  action. 

See.  3165.  Summons. 

3166.  Time    for   serrice  of   pleadings,    etc. 

3167.  Enforcement  of  certain  judgments  In  favor  of  working  women. 

3168.  Time  for  non-acceptance  and  Justification  of  ball,  etc. 
3160.  Proof  necessary  to  obtain  warrant  of  attachment. 

3170.  Service  of  summons  without  the  city,  or  by  publication. 

3171.  Commission   to   take  testimony. 

S172.  Court  may  refer  question  arising  upon  a  motion. 
8173.  Time   for  filing   decision   upon   a    trial   by   the   court.    Id.;    when 
sufficient. 

3174.  Counterclaims. 

3175.  Perishable   property  may  be  sold. 

8176.  Portion  of  .verdict,   etc.,   may  be  remitted. 

9  3165.  Summons). 

The  aummons,  in  an  action  brought  in  the  court,  must  state  that 
the  time,  within  which  the  defendant  must  serve  a  copy  of  his 
answer,  is  six  days  after  the  service  thereof,  exclusive  of  the  day 
of  service;  except  in  one  of  the  following  cases: 

1.  A  justice  of  the  court  may,  upon  satisfactory  proof,  by 
affidavit,  that  either  the  plaintiff  or  the  defendant  resides 
without  the  city  of  New- York;  or,  where  there  are  two  or 
more  plaintiffs,  or  two  or  more  defendants,  that  all  the 
plaintiffs  or  all  the  defendants  reside  without  that  city, 
direct,  by  an  order,  that  the  defendant  be  summoned  to 
answer  within  a  shorter  time,  specified  therein,  not  less  than  two 
days  after  the  service  of  the  summons,  exclusive  of  the  day  of 
service;  whereupon  the  summons  must  correspond  to  the  order. 

.The  order  must  be  indorsed  upon  or  annexed  to  the  summons; 
and  a  copy  thereof  must  be  delivered  with  a  copy  of  the  sum- 
mons. The  justice  may,  in  his  discretion,  as  a  condition  of  grant- 
ing the  order,  require  the  plaintiff  to  give  an  undertaking,  with 
one  or  more  sureties,  to  the  effect  that  the  plaintiff  will  pay  any 
judgment  which  may  be  rendered .  against  him  in  the  action,  not 
exceeding  a  sum  specified  in  the  undertaking,  which  must  be  at 
least  two  hundred  dollars. 

2.  Where  an  order,  directing  service  of  the  summons  without 
the  city  of  New- York,  or  by  publication,  is  granted,  the  summons 
must  state  that  the  time,  within  which  the  defendant  must  serve 
a  copy  of  his  answer,  is  ten  days  after  service  thereof,  exclusive 
of  the  day  of  service.  If  a  summons,  requiring  the  defendant  to 
answer  within  a  shorter  time,  has  been  issued,  as  prescribed  in 
this  section,  before  an  order  specified  in  this  subdivision  is  granted, 
the  justice  granting  such  an  order  may  direct  that  the  summons 
be  amended  accordingly,  and  thereupon  the  summons  published, 
or  served  without  the  city,  pursuant  to  the  order,  must  correctly 
state  the  time. 

L.  1872.  cb.  29,   5  5:  L.  1874.  ch.  545,   $  1. 

{  3100.  Time  for  aervice  of  plead  I  nam,  etc 

The  time,  within  which  a  defendant  in  a  case  specified  in  sec- 
tion 479  of  this  not  must  demnnd  a  copy  of  the  complaint,  and  the 
time  within  which  the  plhintiff.must  serve  the  same,  after  a  de- 
mand thereof,  as  prescribed  in  that  section,  and  the  time,  within 
which  a  copy  of  a  pleading,  subsequent  to  the  complaint,  must  be 
served,  after  the  service  of  a  copy  of  the  preceding  pleading,  is  the 
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same  number  of  days,  as  stated  in  the  summons,  within  which 
the  defendant  is  required  to  serve  a  copy  of  his  answer,  after 
service  of  the  summons.  But,  except  as  otherwise  prescribed  in 
section  3185  of  this  act,  a  defendant,  arrested  before  answer,  has 
leu  diiys  after  the  arrest,  within  which  to  demand  a  copy  of  the 
complaint  or  to  serve  a  copy  of  his  answer,  as  the  case  requires; 
and  judgment  must  be  stayed  accordingly. 

§  :ji«7.  [Repealed  by  L.  1907,  ch.  707.1 

§  3108.  Time  for  non-fteceptanee  and  Justification  of  fcwtl, 
etc. 

The  time  for  taking  certain  proceedings,  in  an  action  brought  in 
the  court,  is  as  follows: 

1.  Service  of  notice  of  non-acceptance  of  bail,  within  five  days 
after  the  delivery,  to  the  plaintiff's  attorney,  of  certified  copies  of 
the  order  of  arrest,  return,  and  undertaking,  as  prescribed  m  sec- 
tion 577  of  this  act. 

2.  Service  of  notice  of  justification  of  the  bail,  within  five  days 
after  service  of  the  notice  specified  in  subdivision  first  of  this 
section. 

3.  Service  of  notice  of  exception  to  the  sureties,  in  an  under- 
taking priven  by  the  plaintiff,  as  security  for  the  defendant's  costs 
within  two  days  after  service,  upon  the  defendant's  attorney,  of  a 

I  written  notice  of  the  filing  thereof;  and  service  of  notice  of  the 

justification  of  the  same,  or  new  sureties,  within  two  days  after 
service  of  the  notice  of  exception. 
L.  1875,  ch.  479,  §§  16  and  17;  alio,   f  51,  aubd.  0. 
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|  3169.    [Am'd,  1899.]    Proof  necessary  to  obtain  warr 
of  attachment. 

In  order  to  entitle  the  plaintiff  to  a  warrant  of  attachment 
against  property,  he  must  show  by  affidavit,  to  the  satisfaction 
of  the  justice  granting  it,  that  a  sufficient  cause  of  actiou  exists 
against  the  defendant,  to  recover  damages  for  one  or  more  causes 
specified  in  section  six  hundred  and  thirty-five  of  this  act,  to  an 
amount  stated  in  the  affidavit,  which,  if  the  action  is  to  recover 
damages  for  breach  of  contract,  must  be  stated  over  and  above 
all  counterclaims  known  to  the  plaintiff;  and  also  that  the  case 
Is  within  one  of  the  following  subdivisions: 

1.  That  the  defendant  is  a  foreign  corporation,  or  being  a 
natural  person  is  not  a  resident  of  the  State. 

2.  That  the  defendant,  being  an  adult  and  a  resident  of  the 
borough  of  Manhattan  in  the  city  of  New  York,  has  departed 
from  the  State,  with  intent  to  defraud  his  creditors,  or  to  avoid 
service  of  the  summons,  or  keeps  himself  concealed  therein,  with 
like  intent;  or  that,  after  proper  and  diligent  effort  to  ascertain 
the  place  of  the  sojourn  of  such  a  resident  adult  defendant,  the 
same  cannot  be  ascertained. 

3.  That  the  defendant,  being  an  adult,  has  removed,  or  is  about 
to  remove,  property  from  the  State,  with  intent  to  defraud  hi* 
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creditors,  or  that  he  has  assigned,  disposed  of,  or  secreted,  or  Jt 
about  to  assign,  dispose  of,  or  secrete  property,  with  the  like 
Intent. 

4.  That  the  defendant,  being  an  adult  and  a  resident  of  that 
borough  has  been  continuously  without  the  United  States  more 
than  six  months  next  before  the  granting  of  the  warrant,  and  has 
not  made  a  designation  of  a  person  upon  whom  to  serve  a  sum- 
mons in  his  behalf,  as  prescribed  in  section  four  hundred  and 
thirty  of  this  act;  or  a  designation  so  made  no  longer  remains  in 
force. 

8eeL.  18BI,ch.  900.  H  88,  Bland  4? ;  L.  18TC,  ch.  639 ;  see,  also,  L.  187*.  ch.  138 ;  L.  1899. 
en.  388.    In  effect  Sept.  1. 1899. 

|  31TO.  Service  of  iiimmoM  frith  out  the  city,  or  by  pub- 
lication. 

An  order,  directing  the  service  of  a  summons,  either  without 
the  city  of  New-York,  or  by  publication,  may  be  granted  by  the 
court,  or  by  a  justice  thereof;  but  only  in  a  case,  where  a  war- 
rant of  attachment  has  been  issued,  ns  prescribed  in  the  last 
section,  and  personal  service  of  the  summons  cannot  be  made, 
with  due  diligence,  within  that  city.  The  plaintiff,  when  he  ap- 
plies for  such  an  order,  must  show  by  affidavit,  to  the  satisfaction 
of  the  court  or  justice,  that  the  ease  is  within  this  section.  Where 
an  order  is  granted,  as  prescribed  in  this  section,  service  of  the 
summons  without  that  city  may  be  made,  as  directed  in  the 
order,  either  within  or  without  the  State.  Sections  440  to  445, 
both  inclusive,  and  sections  638,  707,  and  708  of  this  act  apply 
to  the  service  or  publication,  pursuant  to  such  an  order,  and  to 
the  proceedings  relating  to  the  same,  and  subsequent  thereto; 
substituting  the  words,  *'  the  city  of  New-York  ",  in  place  of  the 
words.  "  the  State "  wherever  the  latter  words  occur.  If  the 
defendant  is  a  resident  of  the  city  of  New- York,  the  order  must 
also  direct  that  a  copy  of  the  summons,  complaint,  and  order  be 
left  at  his  residence,  specifying  it,  with  a  person  of  suitable  age 
and  discretion,  if,  upon  reasonable  application,  admittance  can 
be  obtained,  and  such  a  person  found  who  will  receive  it;  or,  if 
admittance  cannot  be  so  obtained,  nor  such  a  person  found,  by 
affixing  the  same  to  the  outer  door  of  the  residence  so  specified. 

L.  1874.  ch.  646,  |  3.    See,  also,  J  488,  aubd.  8,  ante. 

|  3171.  Commission  to  talce  testimony. 

The  application,  to  the  court,  of  article  second  of  title  third 
of  chapter  ninth  of  this  act,  is  subject  to  the  following  qualifica- 
tions: 

1.  The  words,  "  the  city  and  county  of  New- York,  or  either 
of  the.  counties  of  Richmond,  Kings,  Queens,  or  Westchester", 
must  be  regarded  as  substituted,  in  plnce  of  the  words,  "  the 
State ",  wherever  those  words  are  used  in  that  article,  with 
respect  to  the  locality  of  a  witness. 

2.  Interrogatories,  framed  pursuant  to  that  article,  can  be  Bet- 
tied  only  by  a  justice   of  the  court. 

3.  A  commission,  or  order  to  take  deoositions.  issued  or  granted, 
pursuant  to  that  article,  may  be  executed  either  within  or  with- 
out the  State. 

L.  1862.  eta.  380,  §  8.    See  ante,  f  88T. 
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|  3172.  Court  may  refer  qneation  arising  upon  a  motion, 

The  court  may.  of  its  own  motion,  or  upon  the  application  of 
either  party,  without  the  consent  of  the  other,  by  order,  direct 
a  reference,  to  determine  and  report  upon  a  question  of  fact, 
arising  upon  a  motion,  in  any  stage  of  au  action. 
L.  1875,  ch.  479,  i  65.    See  ante,  {  887. 

8  3178.  Time  for  fllinar  decision  upon  a  trial  by  the  court. 
Id.)  when   aomcient. 

The  time  within  which  the  decision  of  the  court  must  be  filed, 
in  a  case  specified  in  section  1010  of  this  act,  is  ten  days  after 
the  cause  is  finally  submitted.  The  decision  of  the  court,  in  a 
case  specified  in  section  1022  of  this  act,  is  sulhcient  if  it  directs 
the  judgment  to  be  entered  thereupon;  but,  if  so  required  by  a 
party  appealing,  the  justice  by  whom  tne  decision  was  made, 
must,  within  ten  days  after  the  appeal  is  perfected,  and  notice 
thereof  and  of  the  requirement  is  given  to  him,  make,  and  file 
with  the  clerk,  a  special  decision,  stating  separately  the  facts 
found,  and  the  conclusions  of  law, 

L.    1872,    ch.    629,    8   4. 

8  8174.  Counterclaims. 

A  counterclaim,  specified  in  subdivision  second  of  section  501 
of  this  act,  cannot  be  interposed,  in  an  action  brought  in  the 

S  court,  unless  it  is  of  such  a  nature,  that  the  court  has  jurisdiction 

of  an  action  founded  thereupon;  except  that,  in  an  action  brought 
by  an  executor  or  administrator,  any  counterclaim  may  be  inter- 

jf  posed,  which  could  be  interposed,  in  a  like  action,  brought  in  the 

supreme  court.  A  counterclaim  may  be  interposed,  in  an  action 
brought  in  the  court,  without  respect  to  the  amount  thereof; 
and  judgment  thereupon,  in  favor  of  the  defendant,  may  be 
rendered  for  any  sum. 

8  8175.  Perishable  property  may  be  sold. 

Where  perishable  property  has  been  levied  upon,  by  virtue  of 
an  execution  or  warrant  of  attachment,  the  court  may,  upon  the 
application  of  the  officer  making  the  levy,  by  order,  direct  the 
sale  thereof,  at  such  a  time,  mid  upon  such  a  notice,  as  it  deems 
proper;  and  thereupon  the  property  must  be  sold  accordingly. 

L.   1874,   ch.  546,   9  6. 

8  3170.  Portion  of  verdict,  etc.,  may  be  remitted. 

A  party  to  whom  a  sum  is  awarded,  upon  a  trial,  an  assess- 
ment of  damages,  or  the  execution  of  a  reference  or  writ  of  in- 
quiry, may  remit  any  portion  thereof,  and  take  judgment  for  the 
residue. 

3ee  L.  1857,  ch.  844,   §  49.  „„       ' 
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ARTICLES  THIRD. 

Provisions  exclusively  applicable  to  the  proceedings,  other  than 

appeals,  «/»  Certain  marine  causes. 

See.  3177.  Arrest  In  certain   marine  causes.    Court   way   regulate   by  general 
rules. 

3178.  Id.;  contents  of  order  of  arrest. 

3179.  Id.;  proceedings  on  arrest. 

3180.  3181.  Id.;    bail  or  deposit  before  return. 

3182.  Id.;   ball  or  deposit  ufter  return. 

3183.  Id.;  when  and  how  defendant  to  remain  in  custody, 

3184.  Id.;  return  of  summons,   etc. 

3185.  Id.;  proceedings  after  return. 

3186.  Id.;  trial. 

3187.  Ordinary  action  may  be  brought  for  like  cause. 

f  3177.  Arrest  In  certain  marine  causes).  Court  may  regu- 
late »y  general  rules. 

In  an  action  specified  in  subdivision  second  of  section  317  of  this, 
act,  the  plaintiff  may  apply  for  an  order  of  arrest,  to  accompany 
the  summons,  in  the  form  and  to  the  effect  specified  in  the  next 
section.  If  such  an  order  is  granted,  the  proceedings  in  the  action 
must  be  conducted  as  prescribed  in  this  article.  The  justices  of 
the  court,  or  a  majority  of  them,  may,  from  time  to  time,  by  one 
or  more  general  rules,  attested  by  the  hands  of  the  justices 
making  the  same,  and  filed  with  the  clerk,  regulate  the  manner 
in  which  an  application  for  such  an  order  may  be  made,  and  thf 
cases  in  which  an  undertaking  may  be  dispensed  with.  Until 
regulations  are  so  established,  the  justice  to  whom  the  applica- 
tion is  made,  may,  in  his  discretion,  require  or  dispense  with  an 
undertaking  thereupon. 

See  L.  1872.  ch.  620,  part  of  {  6. 

|  8178.  Id.  |  contents  of  order  of  arrest* 

The  order  of  arrest,  granted  as  prescribed  in  the  last  section, 
must  require  the  sheriff  to  arrest  the  defendant,  and  to  bring 
him  forthwith  before  the  court,  at  the  chambers  thereof;  or  if, 
when  he  is  arrested,  the  court  is  not  in  session  at  chambers,  to 
hold  him  to  bail,  in  a  sum  specified  in  the  order,  for  his  personal 
attendance  nt  the  opening  of  the  court,  on  the  next  rtny  there- 
after, when  it  is  in  session  at  the  chambers  thereof.  The  order 
must  also  direct  that  the  defendant  be  summoned  to  nnswer  the 
complaint  in  the  action  forthwith.  Thereupon  the  summons  must 
conform  to  the  order. 

See  R.  U  1813.  883-3*9.  $5  HO,  111,  118,  119,  120,  121,  123.  124.  127-130: 
also.   I*.  1872,  ch.  629.   §  5. 

|  3179.  Id.$  proceedings  on  arrest. 

The  sheriff,  upon  arresting  the  defendant,  by  virtue  of  such  an 
order  must,  at  the  same  time,  serve  upon  him  the  summons;  and 
also  a  copy  of  the  order  of  arrest,  and  of  the  papers,  upon  which 
it  was  granted.  He  must  forthwith  bring  the  defendant  before 
the  court,  at  the  chambers  thereof;  if  the  court  is  then  in  ses- 
sion at  chambers;  otherwise,  unless  bail  is  given,  as  prescribed 
in  the  next  section,  bo  must  take  the  defendant  to  the  jail  of  the 
city  and  county  of  New- York,  for  the  confinement  of  prisoners 
in  civil  causes.  The  keeper  thereof  must  confine  the  defendant 
therein.  On  the  next  day  thereafter,  when  the  court  is  in  session 
at  chambers,  the  sheriff  must  take  the  defendant  from  the  jaiL 
and  bring  him  before  the  court. 
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article:  fourth. 

Appeals. 

(Amended,  1002.) 

Sec.  3188.  Appeal  from  a  judgment. 
3180.  Idem;  from  an  order. 

3190.  Time  to  appeal  and  proceedings  thereupon. 
3101.  Appeal   to   appellate    dlrislon   of   the  supreme   court  and  la  wait 

cases. 
8102.  Idem;   proceedings  regulated. 

3103.  Idem;  within  what  time. 

3104.  Idem;  determination  upon  appeal,   how  enforced.  Idem;  when  dsv 

tria»  »*t  Dfoperit  granted. 

|  3188.    [Am'd,  1895,  190S.]    Appeal  from  a  judgment. 

An  appeal,  to  the  supreme  court  may  be  taken  from  a  final  or 
interlocutory  judgment  rendered  in  the  city  court  of  the  city  of 
New  York  in  a  case  where  an  appeal  may  be  taken  to  the  appel- 
late division  of  the  supreme  court  from  a  final  or  interlocutory 
judgment  rendered  in  the  supreme  court  as  prescribed  in  section 
thirteen  hundred  and  forty-six  and  section  thirteen  hundred  and 
forty-nine  of  this  act. 

L.  1853,  ch.  017.  9  5;  L.  1872,  ch.  620,  ||  0  and  11;  L.  1895.  ch.  946;  L.  1908, 
k  ch.  6U.    In  effect  Sept.   1,  1902. 

ft  3189.    [Am'd,  1896,  1902.]    Idem)  from  an  order. 

>J  An  appeal  to  the  supreme  court  may  also  be  taken  from  an 

f  interlocutory  judgment  rendered,  or  an  order  made  at  chambers, 

or  at  a  special  term  or  a  trial  term  of  said  city  court,  or  from  an 
order  made  by  a  judge  thereof  out  of  court,  in  a  case  where  an 
appeal  may  be  taken  to  the  appellate  division  of  the  supreme 
court  from  an  interlocutory  judgment  rendered,  or  an  order  made, 
in  like  manner,  as  prescribed  in  sections  thirteen  hundred  and 
forty-seven,  thirteen  hundred  and  forty-eight  and  thirteen  hun- 
dred and  forty-nine  of  this  act.  Upon  such  an  appeal  the  supreme 
court  shall  have  full  power  to  review  any  exercise  of  discretion 
by  the  court  or  judge  below. 

L.   1872,   ch.   620,   (9  0  and  10;  L.  1806,  ch.  946;  L.   1902.  ch.  515.    In  effect 
Sept.  1,  1002. 

f   3190.    [Am'd,    1902.]      Time   to   appeal  and   proceedings 
thereupon. 

An  appeal,  authorized  by  either  of  the  last  two  sections,  mutt 
bt  taken  within  ten  days  after  Bervice  of  a  copy  of  the  judgment 
or  order  appealed  from,  and  a  written  notice  of  the  date  of  the 
entry  thereof.  In  every  other  respect,  titles  first,  third  and  fourth 
of  chapter  twelfth  of  this  act,  so  far  as  the  same  are  applicable 
thereto,  apply  to  and  govern  an  appeal,  taken  as  prescribed  in 
cither  of  the  last  two  sections. 
L.  1002,  ch.  513.     In   effect  Sept.  1.  1002. 

9  3191.  [Am'd,  189R,  10O2.1  Appeal  to  the  appellate 
divlalon   of   the   supreme   court;   In  what   canes. 

An  appeal  to  the  appellate  division  of  the  supreme  court  in  the 
first  judicial  department  may  be  taken  from  the  judgment  or 
order  entered  upon  the  determination  of  an  appeal  taken  as  pre- 
scribed in  section  thirty-one  hundred  and  eighty-eight  and  thirty- 
one  hundred  and   eighty-nine  of  this  act,   provided  such  appeal 
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be  allowed  by  order  made  at  the  term  at  which  such  appeal  was 
determined  or  at  the  term  next  after  judgment  is  entered  upon 
such  determination  and  provided  further  that,  where  such  appeal 
is  from  an  order  granting  a  new  trial  upon  a  case  or  exceptions, 
the  appellant  must,  with  his  application  for  leave  to  appeal,  file 
an  assent  on  his  part  that,  if  the  order  is  affirmed,  judgment 
absolute  may  be  rendered  against  him. 

Co.  Proc,  f  352:  L.  1874,  ch.  545,  §  9;  L.  1895,  ch.  046;  L.  1902,  cb.  615. 
In  effect  Sept.  1,  1902. 

S  3192.  [Am'd,  1002.]  Practice  and  proceedings  on  appeal 
to  appellate  division  of  rapreme  court. 

Titles  first,  third  and  fourth  of  chapter  twelve  of  this  act,  so 
far  as  the  same  are  applicable  thereto,  apply  to  and  govern  an 
appeal,  taken  as  prescribed  in  the  last  section,  except  as  otherwise 
expressly  prescribed  in  the  next  two  sections. 

See  L.  1874,  ch.  545,  {  9;  L.  1902,  cb.  515.   In  effect  Sept.  1,  1902. 

I  3193.    [Am'd,  1895,  1002.]    Idem;  within  what  time  taken. 

An  appeal/  authorized  by  section  thirty -one  hundred  and  ninety- 
one  of  this  act,  must  be  taken  within  twenty  days  after  the  ser- 
vice of  a  copy  of  the  order  allowing  such  appeal  and  a  written 
notice  of  the  date  of  the  entry  thereof. 

L.  1895,  cb.  946;  L.  1902,  cb.  516.    In  effect  Sept.   1,  1902. 

f8194.  [Am'd,  1902.7  Idem;  determination  upon  appeal, 
how  enforced.  Idem}  where  new  trial  wai  properly 
a-ranted. 

The  judgment  or  order  of  the  appellate  court  must  be  remitted 
to  the  court  below,  to  be  enforced  according  to  law.  Upon  an 
appeal  from  an  order  granting  a  new  trial,  on  a  case  or  excep- 
tions, if  the  appellate  court  determines  that  no  error  was  com- 
mitted in  granting  the  new  trial,  it  must  render  judgment  abso- 
lute upon  the  right  of  the  appellant;  and  thereupon  an  assessment 
of  damages,  or  any  other  proceedings,  requisite  to  render  the 
j"dsmient  effectual,  may  be  had  in  the  city  court  of  the  city  of 
Xew  York. 

I     i»02.  ch.  515.    In  effect,  Sept.  1,  1902. 

f  8194-a.  [Added*  19*940  AppealH  from  the  city  oonrt  of 
the  city  of  New  York. 

Where,  on  an  appeal  from  a  judgment  or  order  taken  as  pre- 
scribed in  article  fourth  of  title  first  of  chapter  twenty  of  this 
act,  a  party  shall  present  to  the  clerk  a  printed  copy  of  the  judg- 
ment roll  or  order  appealed  from,  it  shall  be  the  duty  of  the 
clerk,  as  required,  to  compare  and  certify  the  same,  for  which 
service  the  clerk  must  receive,  for  the  use  of  the  city  of  New 
York  a  fee  at  the  rate  of  one  cent  per  folio.  Where  the  attor- 
neys for  all  the  parties  interested,  other  than  parties  in  default, 
or  against  whom  a  judgment  or  a  final  order  has  been  taken, 
and  is  not  appealed  from,  stipulate  in  writing  that  a  paper  is  a 
copy  of  any  paper  whereof  a  certified  copy  is  required  by  any 
provisions  of  this  act,  the  stipulation  takes  the  place  of  a  certifi- 
cate, as  to  the  parties  so  stipulating,  and  the  clerk  is  not  required 
to  certify  the  same,  or  entitled  to  any  fees  therefor.  And  the 
paper  so  proved  by  stipulation  shall  be  received  by  the  clerks  of 
all  the  courts  and  by  the  courts  and  shall  be  used  or  filed  with 
the  same  force  and  effect  as  if  certified  by  a  clerk  of  the  court 

L.  1904,  cb.  4R0.     In  effect  Sept.  1,  1904. 

ft  3195.  [Repealed  Jan.  1,  1896;  L.  1895,  ch.  946.] 
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g§  8196-8300  MAYOR'S  AND  c20,t, 

TITLE  EL 

The  mayor's  court  of  the  city  of  Hudson,  and  the  record*  <•* 
courts  of  the  cities  of  TTtica  and  Oswego. 

[Mayor's  Court  of  City  of  Hudson  superseded  by  City  Court 
ftf  the  City  of  Hudson  by  L.  1805,  ch.  751,  §§  127-142.] 

See.  SIM.  01*11  jurisdiction   prescribed. 

8197.  Certain  pending  actions,  etc.,  transferred  to  supreme  court. 

3198.  Id*.:   certain  papers,   etc.,  to  be  transmitted   to  countj  clerk, 

3199.  Power  of  supreme  court,  in  actions,  etc.,  ao  transferred. 
8200.  Proceedings   in  case  of  Judge's  disability. 

3201.  Service  of  subpoenas. 

3202.  Effect   of  this  title   limited. 

{  8190.  Civil  jurisdiction  prescribed. 

The  civil  jurisdiction  of  the  mayor's  court  of  the  city  of 
Hudson,  the  recorder's  court  of  the  city  of  Utica,  and  the  re- 
corder's court  of  the  city  of  Oswego,  extends  only  to  an  action 
whereof  jurisdiction  is  expressly  conferred  upon  the  court,  by  a 
provision  of  a  statute  incorporating,  or  otherwise  specially  re- 
lating to  the  government  of,  the  city  wherein  the  court  is  located. 
Co.  Proc,  {  83. 

f  8197.  Certain  pending:  actions,  etc.,  transferred  to  su- 
preme court. 

Every  civil  action,  now  pending  in  either  of  those  courts,  other 
than  an  action  specified  in  the  last  section,  is  hereby  transferred 
to  the  supreme  court;  and  the  subsequent  proceedings  therein, 
before  and  after  the  judgment,  must  be  the  same,  as  if  the  actios 
had  been  commenced  in  the  supreme  court. 

|  8108.  Id.  |  certain'  papers,  etc.,  to  be  transmitted  t* 
county  clerk. 

All  judgment-rolls,  and  other  records,  and  all  books  and  papers, 
relating  exclusively  to  civil  actions,  other  than  an  action  specified 
in  the  last  section  but  one,  now  remaining  in  either  of  those 
courts,  must  be  delivered  by  the  clerk  thereof,  or,  if  there  is  no 
clerk,  by  the  judge  or  other  officer,  having  the  custody  thereof, 
to  the  clerk  of  the  county  in  which  the  court  is  located,  to  be 
preserved  among  the  records  of  his  office.  The  expense  of  so 
doing  is  a  county  charge* 

{  3190.  Power  of  supreme  court,  In  actions,  etc.,  ■• 
transferred. 

The  supreme  court  may  review,  enforce,  vacate,  or  amend  a 
final  judgment  heretofore  rendered  by  either  of  those  courts,  in 
a  civil  action,  other  than  an  action  specified  in  section  3196  of 
this  act,  with  like  power  and  effect,  as  the  court  in  which  it  was 
commenced  might  have  so  done,  if  this  act  had  not  been  passed. 

§  3200.  Proceedings  in  case  of  Judge's  disability. 

The  county  court  of  the  county  in  which  either  of  those  courta 
is  located,  may,  by  an  order,  remove  to  itself  an  action  of  which 
either  of  those  courts  has  jurisdiction,  as  prescribed  in  section 
3196  of  this  act,  upon  proof,  by  affidavit,  that  the  judge  thereof 
is,  for  any  cause,  incapable  of  acting,  either  generally  or  in  the 
particular  action.  Sections  344,  345,  and  346  of  this  act  apply 
to  such  an  order  of  removal,  and  to  the  proceedings  subsequent 
thereto.  The  proceedings  subsequent  to  the  order  are  the  same, 
as  in  an  action  brought  in  the  courttv  oourt.  except  that  coat* 
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must  be  awarded,  as  if  the  action  had  remained  in  the  court 
from  which  it  was  removed. 

Co.  Proc.,  part  of  f  88. 

S  8901*  Service  of  subpoenas. 

A  subpoena,  issued  out  of  either  of  those  courts,  may  be  served 
apon  a  witness,  at  any  place  within  the  State.  A  warrant  to 
apprehend  a  witness,  for  a  failure  to  obey  such  a  subpoena,  may 
be  directed  to  the  sheriff  of  the  county  where  the  court  is  located, 
and  executed  by  him  within  any  county  of  the  State.  The  sheriff 
U  subject  to  the  same  liability,  for  a  failure  to  serve  or  return  it, 
as  if  it  was  issued  out  of  the  supreme  court. 

2  R.   L.  506,   ch.  85,   fi  18. 

f  8908.   Effect  of  thin  title  limited. 

This  title  does  not  affect  any  provision  of  law  conferring  upoi 
a  judge,  or  upon  the  judges,  of  either  of  those  courts,  jurisdic- 
tion, power  or  authority,  in  an  action  brought  in  another  court, 
or  in  a  special  proceeding. 
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5§  3203-04  yONKKRS  CITY  COl^T.  e.20t3 

TITIiE  III.* 
The  city  court  of  Yankees, 

8m.  8908.  Jurisdiction  in  elril  action*. 
8204.  Last   section   qualified. 
8206.  Summons,   where   served. 

8806.  This  title  does  net  affect  Jurisdiction  of  the  oout,  etc.,  IB  spedsi 
proceedings. 

|  8203.  Jurisdiction  la  civil  notions. 

The  jurisdiction  of  the  city  court  of  Yonkers  extends  to  the 
following  civil  actions  only: 

1.  An  action  against  a  natural  person,  or  against  a  foreign  or 
domestic  corporation,  wherein  the  complaint  demands  judgment 
for  a  sum  of  money  only,  or  to  recover  one  or  more  chattels, 
with  or  without  damages  for  the  taking,  withholding,  or  deten- 
tion thereof 

2.  An  action  to  foreclose  or  enforce  a  lien,  upon  real  property 
in  the  city  of  Yonkers,  created,  as  prescribed  by  statute,  in  favoi 
of  a  person  who  has  performed  labor,  or  furnished  materials  to 
be  used,  in  erecting,  altering,  or  repairing  a  building,  building 
lot,  or  appurtenance  thereto,  including  fences,  sidewalks,  paving, 
wells,  fountains,  fish-ponds,  ornamental  and  fruit  trees,  an$  every 
other  improvement  to  a  building  or  building  lot. 

3.  An  action  to  foreclose  or  enforce  a  lien,  for  a  sum  not  ex- 
ceeding one  thousand  dollars,  exclusive  of  interest,  upon  one  or 
more  chattels. 

See  L.  1873,  ch.  61,  fit  1  and  8;  L.  1874,  du  171,  f  lj  I*.  1676,  Ch.  SMi. 
L.  1878.  ch.  186,  |f  1  and  2. 

f  8204.  [Am'd,  1888.]    Last  section  Qualified. 

The  jurisdiction  conferred  by  the  last  section  is  subject  to 
the  following  limitations  and   regulations: 

1.  In  an  action  wherein  the  complaint  demands  judgment  for 
a  sum  of  money  only,  the  sum,  for  which  judgment  is  rendered 
in  favor  of  the  plaintiff,  cannot  exceed  one  thousand  dollars, 
exclusive  of  interest,  and  costs  as  taxed;  except  where  it  is 
brought  upon  a  bond  or  undertaking,  given  in  an  action  or  a 

.special  proceeding  in  the  same  court,  or  before  the  city  jadge. 
,  Where  the  action  is  brought  upon  a  bond  or  other  contract,  the 
judgment  must  be  for  the  sum  actually  due,  without  regard  to  a 
^penalty  therein  contained;  and  where  the  money  is  payable  in 
(instalments,  successive  actions  may  be  brought,  for  the  instal- 
ments, as  they  become  due. 

2.  Tn  an  action  to  recover  one  or  more  chattels,  a  judgment 
cannot  be  rendered,  in  favor  of  the  plaintiff,  for  a  chattel  or 
chattels,  the  aggregate  value  of  which  exceeds  one  thousand 
dollars. 

3.  The  court  has  not  jurisdiction  of  an  action  against  an 
executor  or  administrator,  in  his  representative  capacity. 

4.  The  court  has  not  jurisdiction  of  any  action,  unless  one 
of  the  parties  thereto  resides  in  the  city  of  Yonkers,  or  In  a 
town  of  Westchester  county,  adjoining  that  city;  or  a  warrant 
of  attachment  is  granted  to  accompany  the  summons,  and  levied 
upon  property  of  the  defendant,  within  that  city;  or  the  action 
is  brought  to  recover  one  or  more  statutory  T>enalties:  by  the 
city  of  i'onkers,  or  one  of  its  officers  or  boards  of  commissioners. 
Such  warrant   of   attachment   must   be  granted    and   subsequent 

*  The  practice  in  the  city  court  of  Yonkers  is  materially  changed  bj  L 
1883.  ch.  410.  .._ 
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proceedings  taken  in  accordance  with  the  provisions  and  re- 
quirements herein  relating  to  attachments  in  courts  of  justices 
of  the  peace. 

L.  1888,   Cta.  484. 


i  33)05.  Summon*,  where  served* 

The  summons,  in  an  action  brought  in  the  court,  may  be  served 
at  any  place  within  the  county  of  Westchester,  but  not  elsewhere. 

J  8200.  This  title  does  not  affect  Jurisdiction  of  the  court, 
etc.,  in  special  proceeding;*. 

This  title  does  not  affect  nny  provision  of  lnw.  conferring  upon 
the  court,  or  upon  the  city  judge  of  Yonkers,  jurisdiction,  power, 
or  authority,  in  a  special  proceeding;  or  conferring  upon  the  city 
judge  of  Yonkers  power  or  authority,  in  an  action  brought  in 
another  court. 
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IB  8207-10  INFERIOR  CITY  COURTS.         c.  20,  t.  4,il 

TITLE  IV. 

The  district  courts  of  the  city  of  New-York,  and  the 
justices'  courts  of  the  cities  of  Albany*  and  Troy. 

Vrticle  1.  Provisions  generally  applicable  to  all  the  courts  specified  in  ttii 
title. 

2.  Provisions  exclusively  applicable  to  the  district  courts  of  the  cttj 

of  New-York. 

3.  Provisions  exclusively  applicable  to  the  Justices1   courts  of  Allan? 

and  Troy. 

ARTICLE  FIRST. 

provisions  generally  applicable  to  all  the  courts  specified  in  thU 

title. 

8ec.  3207.  Service  of  complaint  with   summons;   proceedings  thereupon. 

3208.  Id.;  and  proof  of  service. 

3209.  Action  to  be  commenced  by  service  of  summons. 

8210.  Order  of  arrest;   warrant  of  attachment;   requisition  to  replevy. 

3211.  The  last  section  qualified. 

3212.  Proceedings  where  title  to  real  property   is  in  question. 

3213.  Appeals. 

3214.  Effect  of  this  act,  upon  jurisdiction  and  proceedings. 

|  32207.  Service  of  complaint  with  summons;  proceedings 

/hereupon. 

Section  3126  of  this  act  applies  to  an  action  to  recover  upon 
or  for  breach  of  a  contract,  express  or  implied,  brought  in  a 
district  court  of  the  city  of  New- York,  in  the  justice's  court  of 
the  city  of  Albany,  or  in  the  justice's  court  of  the  city  of  Troy. 

L.  1867,  ch.  344,   8  15;  L.  1873,  ch.  182,   if  1  and  2. 

|  8206.  Id.)  and  proof  of  service. 

In  an  action  brought  in  either  of  those  courts,  the  summons, 
and,  in  a  proper  case,  a  copy  of  the  complaint,  may  be  served 
by  any  person  not  a  party  to  the  action;  except  that  where  the 
action  is  brought  in  a  district  court  of  the  city  of  New- York,  a 
person,  other  than  a  constable  or  a  marshal,  serving  the  same, 
must  be  first  empowered  to  do  so,  either  by  the  justice,  or  by 
the  attorney  to  the  corporation,  as  now  prescribed  by  law. 
Proof  of  service  thereof,  by  such  a  person,  must  be  made  by  his 
affidavit;  which  must  state  the  particular  place,  time,  and  manner 
of  service,  and  that  the  affiant  knew  the  person  so  served,  to  be 
the  person  mentioned  and  described  in  the  summons,  as  defendant 
therein. 

See  L.  1873,  ch.  182,  5§  1  and  3;  L.  1867,  ch.  344.  f  15:  L..  1862.  ch.  484. 
S  14;  L.  1804,  ch.  560,  $'2,  and  L.  1866,  ch.  758;  also  f  2878,  ante. 

|  3209.  Action  to  be  commenced  by  service  of  summons. 

An  action,  brought  in  either  of  those  courts,  at  any  time  after 
this  chapter  takes  effect,  must  be  commenced  by  the  voluntary 
appearance  of,  and  joiader  of  issue  by,  the  parties,  or  by  the 
service  of  a  summons. 

§  8210.  [Am'd,  1884.]  Order  of  arrest;  warrant  of  attach- 
ment; requisition  to  replevy. 

Articles  third,  fourth,  and  ihth  of  title  second  of  chapter  nine- 
teenth of  this  act  apply  to  an  uctiou  brought  in  either  of  those 

•  The  title  is  now  "  City  Court  of  Albany,"  Laws  1884.  ch.  122. 
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courts,  except  as  otherwise  prescribed  in  the  next  section.  Ar.d 
except,  also,  that  where  the  warrant  of  attachment,  or  requisi- 
tion to  replevy,  is  issued  out  of  a  district  court  of  the  city  of 
New-York,  against  a  non-resident  defendant,  the  said  warrant, 
or  requisition,  must  require  the  marshal  to  attach  or  replevy  the 
property,  on  or  before  a  day  therein  specified,  which  must  be 
not  less  than  two  nor  more  than  four  days  before  the  return 
day  of  the  summons. 
L.   1884,  cb.  40C. 

|  8211.  The  last  section  qualified. 

The  provisions  of  the  last  section  are  subject  to  the  following 
qualifications: 

1.  Nothing  contained  in  either  of  the  articles,  so  made  appli- 
cable, applies  to  an  order  of  arrest,  in  an  action  brought  in  a 
district  court  of  the  city  of  New-York,  or  affects  any  provision 
of  this  title,  relating  to  the  jurisdiction  of  either  of  the  courts 
specified  in  this  title. 

2.  An  order  of  arrest  in  an  action  brought  in  the  justice's  court 
of  Albany,  or  the  justice's  court  of  .Troy,  or  a  warrant  of  attach- 
ment, or  a  requisition  to  replevy,  in  either  of  those  courts,  or  in 
a  district  court  of  the  city  of  New-York,  must  be  granted  by, 
and  directed  to,  and  executed  by,  the  officer  empowered,  by  the 
statutes  remaining  in  force  after  this  chapter  takes  effect,  to 
grant  or  execute,  as  the  case  requires,  in  the  same  court,  a  war- 
rant to  arrest,  a  warrant  of  attachment,  or  a  requisition  in  an 
action  to  recover  a  chattel. 

3.  The  manner  of  applying  for,  granting,  and  executing  an 
order  of  arrest,  a  warrant  of  attachment,  or  a  requisition  to 
replevy,  and  the  proceedings  thereupon,  and  with  respect  thereto, 
as  prescribed  in  the  articles  so  made  applicable,  are  subject  to 
the  statutes,  remaining  unrepealed  after  this  chapter  takes 
effect,  specially  applicable  to  those  courts,  or  to  either  or  any 
of  them,  prescribing  the  duties  of  the  justices,  or  of  the  clerks 
thereof,  or  regulating  the  mode  of  transacting  business  in  an 
action   brought  therein. 

|  3212.  Proceedings  where  title  to  real  property  is  in 
question. 

Sections  2951  to  2958  of  this  act,  both  inclusive,  apply  to  an 
action,  brought  in  either  of  those  courts;  except  that,  where  the 
action  is  brought  in  a  district  court  of  the  city  of  New-York,  the 
surety  upon  the  defendant's  undertaking  is  liable,  in  the  case 
specified  in  section  2952,  to  any  amount,  for  which  judgment 
might  have  been  rendered  by  the  district  court,  if  the  answer 
and  undertaking  had  not  been  delivered. 

See  Co.  Proc.,  |  68. 

|  3218.  [Ani'd,  1805.]    Appeals. 

An  apneal  from  a  judgment,  rendered  in  a  district  court  of  the 
city  of  New  York,  may  be  taken  to  the  supreme  court,  in  the 
cases,  and  in  the  manner  prescribed  in  articles  first  and  second 
of  title  eight  of  chapter  nineteenth  of  this  act.  Such  appeal 
shall  be  heard  in  such  manner  and  by  such  justice  or  justices 
as  the  appellate  division  of  the  supreme  court  in  the  first  depart- 
ment h-hnll  direct.  The  appellate  court  may  reverse,  affirm  or 
modify  the  judgment  appealed  from,  and  where  a  judgment  is 
reversed,  may  order  a  new  trial  in  the  district  oourt.  Where  a 
judgment  is   modified,  or  where  a   new  trial  is  ordered,   coats 
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shall  be  in  the  discretion  of  the  appellate  court.  An  appeal 
from  the  judgment  rendered  in  the  justice's  court  of  the  tiiy 
of  Albany,  or  the  justice's  court  of  the  city  of  Troy,  may 
be  taken  in  a  case  where  an  appeal  may  be  taken  to  a  county 
court  from  a  judgment  rendered  by  a  justice  of  the  peace  u 
prescribed  by  title  eight  of  that  chapter,  and  in  no  other  case. 
Such  an  appeal  must  be  taken  to  the  county  court  of  the  county 
wherein  the  court  is  located. 

L.   1887,   ch.  844,   §  76;   L.   1896,   ch.  046. 

§   3214.   Effect    of   this   net,   upon   Juriadietion   and  pi*- 
oeedlngrs. 

Except  as  otherwise  specially  prescribed  in  this  title,  this  act 
does  not  affect  any  statutory  provision  remaining  unrepealed 
after  this  chapter  takes  effect,  rein  ting  to  the  jurisdiction  nod 
powers  of  either  of  those  courts;  the  appointment,  qualification, 
tenure  of  office,  powers,  or  duties  of  the  justices,  or  of  the  clerk, 
or  any  other  officer  thereof;  or  the  proceedings  therein;  except 
that  a  provision  of  this  or  any  other  statute,  whereby  a  procrcJ- 
ing  in  an  action,  brought  in  either  of  those  courts,  or  a  spcoi.il 
proceeding,  brought  therein,  or  before  a  justice  thereof,  is  assimi- 
lated, either  expressly,  or  by  reference  to  nnother  provision  of 
law,  to  a  proceeding,  in  an  action  or  a  special  proceeding  before 
a  justice  of  the  peace,  is  deemed  to  refer  to  the  corresponding 
proceeding,  as  prescribed  in  chapter  nineteenth  of  this  act 
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ARTICLES  SECOND. 

Provision*  exclusively  applicable  to  the  district  courts  of  the  city 

of  New- York. 

Sec.  3215.  Repealed,  1902.  See  the  Municipal  Court  Act^)f  New  York  city. 

3216.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New  York  city. 

3217.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New  York  city. 

3218.  Proceedings  thereupon.  \ 

3219.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New  York  city. 

3220.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New  York  city. 
13221.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New  York  city. 
3222.  Repealed,  1002.  See  the  Municipal  Court  Act  of  New  York  city. 

18215.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

13216.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

f  821T.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

6  8218.  Proceedings  thereupon* 

An  order  of  arrest  must  direct  that  the  summons  accompanying 
it  be  made  returnable,  immediately  upon  the  arrest  of  the  de- 
fendant; and  it  must  specify  a  sum,  in  which  the  defendant 
may  be  let  to  bail.  Sections  3179  to  3181,  both  inclusive,  sec- 
tion 3182,  except'  the  last  sentence  thereof,  and  section  3183  of 
this  act,  apply  to  an  order  of  arrest,  granted  in  an  action  in 
either  of  those  courts;  and  to  the  proceedings  upon,  and  relating 
to,  the  execution  thereof.  In  all  other  respects,  the  statutory 
provisions  remaining  unrepealed  after  this  chapter  takes  effect, 
which  apply  to  and  regulate  the  application  for  a  warrant  to 
arrest  a  defendant,  the  granting  and  execution  thereof,  and  the 
proceedings  subsequent  thereto,  apply  to  and  regulate  the  appli- 
cation for  an  order  of  arrest,  the  granting  and  execution  thereof, 
and   the  proceedings  subsequent  thereto. 

Id.,  f|  17-19. 

f  3219.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

f  8220.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

18221.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

§  8222.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 
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ARTICLE  THIRD. 

Provisions  exclusively  applicable  to  fheju*tict*  courts  of  Albany 

and  Troy. 

8ec.  3213.  ..  t.rlsdlct^on   in  civil  actions. 

3224.  Id.;  u|K>n  Judgment  by  confession. 

3225.  Docketing   judgments;    execution   thereupon. 
3225a.  Application  of  certain  sections. 

r  3223.  Jurisdiction  In  civil  action*. 

The  just ice's  court  of  the  city  of  Albany,  and  the  justice's 
court  of  the  city  of  Troy,  have  jurisdiction,  each  with m  tbr  city 
where  the  com  t -is  located,  of  uii  action,  of  which  a  justi.?  of 
the  peace  has  jurisdiction,  as  prescribed  in  sections  1737,  2861, 
2 £ 62,  and  28Co  of  this  act;  and  also  of  an  action  to  recover  a 
penalty,  given  by  the  charter,  or  a  by-law  or  an  ordinance  of  the 
common  council  of  that  city,  where  the  plaintiff  demands  judg- 
ment for  a  sum,  not  exceeding  two  hundred  dollars.  Neither  of 
those  courts  has  jurisdiction  of  any  other  civil  action;  but  this 
section  does  not  affect  the  jurisdiction  conferred,  by  the  statutory 
provisions  remaining  in  force  after  this  chapter  takes  effect, 
upon  either  of  those  courts,  in  a  special  proceeding. 

See  Go.  Proc,  I  67;  L.  1666,  ch.  189;  L.  1884,  eta.  271,  S  S;  L.  1870,  eh.  588, 
f  11;  L.  1872,  ch.  129,  f  11;  L.  1876,  ch.  18,  f  14.     See  I*.  1898,  eh.  312;  L 
L  1899,  ch.  590. 

|  3224.  Id.)  upon  Judgment  by  confession. 

-  The  jurisdiction  of  each  of  those  courts  extends  also  to  the 

f  taking  and  entry  of  a  judgment,  upon  the  confession  of  a  defend- 

ant, as  prescribed  in  title  sixth  of  chapter  nineteenth  of  this  act, 
where  the  sum  confessed  does  not  exceed  five  hundred  dollars. 

|  8225.  Docketing-  judgments)   execution   tnerenpon. 

The  provisions  of  sections  3017  to  3022  of  this  act.  both  inclu- 
sive, apply  to  a  judgment  rendered  in.  either  of  those  courts, 
and  to  the  proceedings  subsequent  thereto,  and  in  the  action 
wherein  the  judgment  was  rendered;  exceot  that  the  transcript, 
filed  in  the  clerk's  office  of  the  county  wherein  the  court  is  located, 
must  be  furnished  by  the  clerk  of  the  court,  in  which  the  judg- 
ment was  rendered. 

9  SSBBOav.  [Added,  1897.]     Application  of  certain  sections. 

'  The  provisions  of  sections  twenty-nine  hundred  and  ninety  to 
thirty  hundred  and  nine  of  this  act,  both  inclusive,  apply  to  the 
justices'  court  of  the  city  of  Troy,  except  that  the  city  clerk  of  tbr 
city  of  Troy  shall  fulfil  all  the  duties  therein  required  of  the  town 
clerk. 

L.  1897,  ch.  604.    In  effect  Sept.  1, 1887. 
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TITLE    V. 
The   municipal   eonrt   of  the   city  of  Rochester. 

Sec  3226.  PtoyLbIoiw   of   chapter   19  generally   applicable    to   tbe   court   and 
Judge*. 
3227..  Appeals. 

|  322(1.   [Am'd,  1907.]    Provisions  of  chapter  10  generally 
applicable   to   the   court   and   Judges. 

The  provisions  of  chapter  nineteenth  of  this  act,  excluding 
section  three  thousand  sixty- three,  excluding  article  three  of  title 
eight,  and  excluding  titles  tenth  and  eleventh  thereof,  apply  to 
the  municipal  court  of  the  city  of  Rochester,  and  to  the  judges 
thereof;  except  so  far  as  they  are  inconsistent  with  the  next 
section,  or  with  the  charter  of  the  city  of  Rochester  or  with  any 
other  statute  applying  to  said  court  or  the  judges  thereof  as  now 
existing  or  hereafter  amended.  For  the  purpose  of  applying 
the  same,  the  court  is  deemed  a  justice's  court;  each  judge 
thereof  is  deemed  a  justice  of  the  peace;  and  the  city  of  Roches* 
ter  is  deemed  a  town  of  Monroe  county. 
L.  1876,  cb.  106,  part  of  |  4;  L.  1007,  cb.  754.  In  effect  Jan.   1,  1908. 

f  3227.   [Added,   1907;  am'd,  1908.]    Appeals. 

Appeals  may  be  taken  to  the  county  court  of  Monroe  county 
from  judgments  and  orders  of  the  municipal  court  of  the  city  of 
Rochester  and  from  orders  of  the  judges  thereof  as  provided  in 
articles  one  and  two  of  title  eight  of  chapter  nineteen  of  this>  act, 
and  tbe  provisions  thereof,  except  section  three  thousand  sixty- 
three,  apply  to  such  appeals,  except  as  herein  expressly  modified. 
The  appeal  must  be  heard  on  the  return  or  a  certified  or  stipu- 
lated copy  thereof,  and  may  be  brought  on  for  hearing  in  the 
county  court  in  the  same  manner  and  on  the  same  notice  as 
motions  are  or  may  be  brought  on  for  hearing  in  said  court,  or 
may  be  put  on  the  calendar  of  said  court  as  provided  in  section 
three  thousand  sixty-two  of  this  act.  An  appellant  may  apply 
to  the  county  court  to  open  a  default  as  provided  in  section  three 
thousand  sixty-four  of  this  act,  which  application  may  be  heard 
without  the  return  unless  otherwise  ordered  by  the  court;  and 
an  appellant  may  apply  upon  affidavits  and  the  return  to  said 
court  for  a  new  trial  or  hearing  upon  the  ground  of  newly  dis- 
covered evidence;  the  court  in  either  case  may  stay  any  or  all 
proceedings  under  the  judgment  or  order  appealed  from  upon 
such  terms  as  it  deems  proper,  and  may  grant  a  new  trial  or 
hearing  as  hereinafter  provided  upon  such  terms  as  it  deems 
proper.  The  county  court  and  other  appellate  courts  on  such 
appeals  must  render  judgment  according  to  the  justice  of  the 
case,  without  regard  to  technical  errors  or  defects  which  do  not 
affect  the  merits,  and  may  affirm  or  reverse,  wholly  or  partly, 
or  modify,  the  judgment  or  order  appealed  from  for  errors  of 
law  or  of  tact  or  because  the  judgment  is  excessive  or  insufficient 
or  contrary  to  the  evidence  or  contrary  to  law,  and  may,  if 
necessary  or  proper,  grant  a  new  trial  or  hearing  in  the  munici- 
pal court  of  the  city  of  Rochester,  or  before  a  judge  thereof,  as 
may  be  proper,  at  a  time  designated  by  it,  and  thereupon  the 
municipal  court  or  judge  must  proceed,  and  adjournments  may 
be  granted,  a  jury  trial  demanded,  and  all  other  proceedings 
taken  as  if  the  action  or  proceeding  had  been  commenced  anew. 
A  copy  of  the  judgment  or  order  granting  a  new  trial  or  hearing 
must  be  served  by  the  party  entering  it  on  the  opposite  party 
or  his  attorney  at  least  two  days  before  the  time  set  for  the 
new  trial  or  hearing.  When  a  new  trial  or  hearing  is  granted 
the  appellate  court  may  in  its  discretion  award  costs  of  the 
appeal  to  either  party  absolutely  or  to  abide  the  event. 
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CHAPTER  XXI. 
Costs  and  Fees. 

TITLE     I. —  Awarding  and  Enforcing  Payment  of  Costs. 

TITLE    II.—  Fixing  the  Amount  of  Costs. 

TITLE  m.—  Security  for  Costs. 

TITLE  IV.— General  Provision*  Relating  to  Fees. 

TITLE    Y. — Sums  Allowed  as  Fees. 

TITLE   L 
Awarding  and  enforcing  payment  of  costs. 

Article  1.  General   regulations  respecting  the  awarding  of  costs. 

2.  Regulations  respecting  the  awarding  of  costs  in  particular  cases. 
•    3.  Miscellaneous  provisions. 

ARTICLES  FIRST. 

General  regulations  respecting  the  awarding  of  costs. 

Sec.  3328.  When  plaintiff  entitled  to  costs  of  course. 

3229.  When   defendant   entitled    to  costs   of   course.     Bute   as   to  two  or 

more  defendants.  . 

3230.  When  costs  are  discretionary. 

3231.  Costs,  where  several  actions  are  brought  on  same  Instrument,  etc 

3232.  Interlocutory  coats  upon  issue  of  law. 

3233.  Id. ;  how  collected. 

3234.  Costs,   where  there  are  several  ipsues  of  fact. 

3235.  Id. ;  after  discontinuance  upon  answer  of  title. 

3236.  Costs   of   a  motion. 

3237.  The  foregoing  sections  limited. 

3238.  Costs  upon  appeal  from  final  judgment. 

3230.  Id. ;  upon  appeal  from  interlocutory  Judgment  or  order. 
3240.  Id. ;  in  a  special  proceeding. 

|  3228.   [Am'd,  1808,  1904,  1910,  1914,  1910.]    When  pteiattt 
entitled  to  costs  of  course. 

The  plaintiff  is  entitled  to  costs  of  course,  upon  the  rendering 
of  a  final  judgment  in  his  favor,  in  either  of  the  following  actions: 

1.  An  action,  triable  by  a  jury,  to  recover  real  property,  or  an 
interest  in  real  property:  or  in  which  a  claim  of  title  to  real  prop- 
erty arises  upon  the  pleadings,  or  is  certified  to  have  come  in 
question  upon  the  trial. 

2.  An  action  to  recover  a  chattel;  But  if  the  value  of  the 
chattel,  or  of  all  the  chattels,  recovered  by  the  plaintiff,  as  fixed, 
together  with  the  damages,  if  any,  awarded  to  him,  is  less  than 
fifty  dollars,  the  amount  of  his  costs  cannot  exceed  the  amount 
of  the  value  and  the  damages. 

3.  [Am'd,  1M98.1  An  action  specified  in  subdivision  first,  third, 
fourth  or  fifth  of  section  twenty-eight  hundred  and  sixty -three  of 
this  act.  But  if,  in  an  action  to  recover  damages  for  an  assault, 
battery,  false  imprisonment,  libel,  slander,  criminal  conversation, 
seduction,  or  malicious  prosecution;  or  a  fine  or  penalty  in  which 
the  people  of  the  state  are  a  party,  the  plaintiff  recovers  leas  than 
fifty  dollars  damages,  the  amount  of  his  costs  can  not  exceed  the 
damages. 

L.  1898,  ch.  110.     In  effect  Sept.  1,  1898.     Bee  fi  8234. 

4.  An  action,  other  than  one  of  those  specified  in  the  foregoing 
subdivisions  of  this  section,  in  wThich  the  complaint  demands 
judgment  for  a  sum  of  money  only.  But  the  plaintiff  is  not  en- 
titled to  costs,  under  this  subdivision,  unless  he  recovers  the  sum 
of  fifty  dollars  or  more. 

Co.  Proc,   part  of  f  304. 
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5.  [Added,  1904,  am'd,  1910,  1914,  1916.]  In  all  actions 
hereafter  brought  in  the  supreme  court,  triable  in  the  county  of 
New  York,  which  could  have  been  brought,  except  for  the 
amount  claimed  therein,  in  the  citv  court  of  the  city  of  New 
York,  and  in  which  the  defendant  shall  have  been  served  with 
process  within  the  county  of  New  York,  the  plaintiff  shall  recover 
no  costs  or  disbursements  unless  he  snail  recover  one  thousand 
dollars  or  more.  In  all  actions  hereafter  brought  in  the  supreme 
court,  triable  in  the  county  of  Kings,  which  could  have  been 
brought,  except  for  the  amount  claimed  therein,  in  the  county 
court  of  Kings  county,  and  in  which  the  defendant  shall  have 
been  served  with  process  within  the  county  of  Kings,  the  plain- 
tiff shall  recover  no  costs  or  disbursements  unless  he  shall  recover 
five  hundred  dollars  or  more.  In  allv  actions  hereafter  originally 
brought  in  the  supreme  court,  triable  in  the  county  of  Albany, 
and  in  which  the  defendant  is  a  resident  of  the  county  of 
Albany,  which  could  have  been  brought,  except  for  the  amount 
claimed  therein,  in  the  county  court  of  the  county  of  Albany,  the 
plaintiff  shall  recover  no  costs  or  disbursements  unless  he  shall 
recover  five  hundred  dollars  or  more.  In  all  actions  hereafter 
originally  brought  in  the  supreme  court,  triable  in  the  county  of 
Rensselaer,  and  in  which  the  defendant  is  a  resident  of  the 
county  of  Rensselaer,  which  could  have  been  brought,  except  for 
the  amount  claimed  therein,  in  the  county  court  of  the  county  of 
Rensselaer,  the  plaintiff  shall  recover  no  costs  or  disbursements 
unless  he  shall  recover  five  hundred  dollars  or  more.  In  all 
actions  hereafter  brought  in  the  supreme  court,  triable  in  the 
counties  of  Bronx  and  Queens,  and  in  which  the  defendant  is  a 
resident  of  the  county  where  the  action  is  brought,  which  could 
have  been  brought,  except  for  the  amount  claimed  therein,  in  the 
county  court  «f  the  counties  of  Bronx  and  Queens,  the  plaintiff 
shall  recover  no  costs  or  disbursements  unless  he  shall  recover 
five  hundred  dollars  or  more.  In  all  actions  hereafter  brought, 
triable  in  the  supreme  court  or  county  court  of  a  county  con- 
tained wholly  within  a  city  of  the  first  class,  or  in  the  city  court 
o*  the  city  of  New  York,  which  could  have  been  brought,  except 
for  the  amount  claimed  therein,  in  the  municipal  court  of  the 
city  of  New  York,  and  in  'which  the  defendant  shall  have  been 
served  with  process  within  the  city  of  New  York,  the  plaintiff 
shall  recover  no  costs  or  disbursements  unless  he  shall  recover 
two  hundred  and  fifty  dollars  or  more.  The  fact  that  in  any 
action  a  plaintiff  is  not  entitled  to  costs  under  the  provisions 
of  this  subdivision  shall  not  entitle  the  defendant  to  costs  under 
the  next  following  section. 

L.    1904,    ch.   557:   L.    1910,   eh.   574;   L.    1914,   ch.    80;   L.    1916,   ch.   50, 
in  effect  Sept.   1,    1916. 

{  3229.  When  defendant  entitled  to  costs  of  course.     Rule 
as  to  two  or  more  defendants. 

The  defendant  is  entitled  to  costs,  of  course,  upon  the  render- 
ing of  final  judgment,  in  an  action  specified  in  the  last  section, 
unless  the  plaintiff  is  entitled  to  costs,  as  therein  prescribed. 
But  where,  in  such  an  action  against  two  or  more  defendants, 
the  plaintiff  is  entitled  to  costs  against  one  or  more,  but  not 
against  all  of  them,  none  of  the  defendants  are  entitled  to  costs, 
of  course.  In  that  case,  costs  may  be  awarded,  in  the  discretion 
of  the  court,  to  any  defendant,  against  whom  the  plaintiff  is  not 
entitled  to  costs,  where  he  did  not  unite  in  an  answer,  and  was 
not  united  in  interest,  with  a  defendant,  against  whom  the  plain- 
tiff is  entitled  to  costs. 
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§  3230.    [Am'd,  lOOO.]      When  costs  are  discretionary. 

Except  as  prescribed  in  the  last  two  sections,  the  court  max* 
upon  the  rendering  of  a  final  judgment,   in  its  discretion  award 
costs  to  any  party  in  such  sum  not  exceeding  the  total  amount 
authorized  by  statute  as  to  the  court  shall  seem  just. 
Id.,   part  of  f  306;   L.  1900,   ch.   1S1.     In  effect  Oct   1,   1900. 

S  3281.    [Am'd,    1895.]      Costs,   where   several  actions  are 
Drought  on  same  instrument,  etc. 

Where  two  or  more  actions  are  brought,  in  a  case  specified  in 
section  454  of  this  act,  or  otherwise  for  the  same  cause  of  action, 
against  persons  who  might  have  been  joined  as  defendants  in 
one  action,  costs,  other  than  disbursements,  cannot  be  recovered, 
upon  the  final  judgment,  by  the  plaintiff,  in  more  than  one  ac- 
tion, which  shall  be  at  his  election.  But  this  prohibition  does 
m\t  apply  to  a  case  where  the  plaintiff  joins  as  defendants,  in 
each  action  brought,  all  the  persons  liable,  not  previously  sued, 
who  can,  with  reasonable  diligence,  be  found  within  the  State; 
or,  if  the  action  is  brought  in  the  city  court  of  the  city  of  New 
York,  or  a  county  court,  within  the  city  or  county,  as  the  case 
may  be.  where  the  court  is  located. 

Id.,   part  of  f  304.     See,  also,  2  R.  8.   615.  |   15   (2  Edm.  63S) ;  L.  1895, 
ch.    046. 

f  3232.   Interlocutory   costs  upon   Issue  of  lair. 

Where  an  issue  of  law  and  an  issue  of  fact  are  joined,  between 
the  same  parties  to  the  same  action,  and  the  issue  of  fact  re- 
mains undisposed  of,  when  an  interlocutory  judgment  is  rendered 
upon  the  issue  of  law;  the  interlocutory  judgment  may,  in  the 
discretion  of  the  court,  deny  costs  to  either  party,  or  award  costs 
to  the  prevailing  party,  either  absolutely,  or  to  abide  the  event 
of  the  trial  of  the  issue  of  fact. 

See  2  B.    S.,    f   28. 

f  3233.  Id.  |  how  collected. 

Section  779  of  this  act  applies  to  interlocutory  costs,  awarded 
as  prescribed  in  the  last  section,  as  if  they  were  costs  of  a  motion. 

f  3234.   Costs,    where    there    are    several    issues    of   fact. 

In  an  action  specified  in  section  3228  of  this  act,  wherein  the 
complaint  sets  forth  separately  two  or  more  causes  of  action, 
upon  which  issues  of  fact  are  joined,  if  the  plaintiff  recovers 
upon  one  or  more  of  the  issues,  and  the  defendant  upon  the  other 
or  others,  each  party  is  entitled  to  costs  against  the  adverse  party, 
unless  it  is  certified  that  the  substantial  cause,  of  action  was  the 
same  upon  each  issue:  in  which  case,  the  plaintiff  only  is  entitled 
to  costs.  Costs,  to  which  a  party  is  so  entitled,  must  be  included 
in  the  final  judgment,  by  adding  them  to,  or  offsetting  them 
against,  the  sum  awarded  to  the  prevailing  party;  or  otherwise, 
as  the  case  requires.  But  this  section  does  not  entitle  a  plaintiff 
to  costs,  in  a  case  specified  in  subdivision  fourth  of  section  3228 
of  this  act,  where  he  is  not  entitled  to  costs,  as  prescribed  in 
that  subdivision. 

See  2  B.    S.    C17,    |  26    (2  Rdm.   641). 

§  3235.  Id. \  after  dlscontinnance   npon  answer  of  title. 

Where  an  action,  brought  before  a  justice  of  the  peace,  or  in 
a  district  court  of  the  city  of  New  York,  or  a  justice's  court  of 
a  city,  has  been  discontinued,  as  prescribed  by  law,  upon  the 
delivery  of  an  answer,  showing  that  title  to  real   property  will 
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(<nno  in  question;  and  a  new  action,  for  the  same  cause,  has 
l>een  commenced  in  the  proper  court;  the  party  in  whose  favor 
tinal  judgment  is  rendered  in  the  new  action,  is  entitled  to  costs; 
except  that,  where  final  judgment  is  rendered  therein,  in  favor 
of  the  defendant,  upon  the  trial  of  an  issue  of  fact,  the  plaintiff 
is  entitled  to  costs,  unless  it.  is  certified,  that  the  title  to  real 
property  came  in  question  on  the  trial. 
Co.    Proc.,    IS   CO   and  Gl. 

S  3236.   Cost*  of  a  motion. 

Costs  upon  a  motion  in  an  action,  where  the  costs  thereof  are 
not  specially  regulated  in  this  act,  or  upon  a  reference  made  pur- 
suant to  sections  <>23,  624,  827,  or  1015  of  this  act,  may  be 
awarded,  either  absolutely  or  to  abide  the  event  of  the  action,  or 
of  the  reference,  to  any  party,  in  the  discretion  of  the  court  or 
judge. 

Id.,  part  of  f  315.     Sou,  also,  L.  1840,  ch.  3*6,  8  15  (4  Bdm.  600). 

5  .^237.  The    forefrolnflr    nectlonn   limited. 

The  foregoing  sections  of  this  article  do  not  affect  the  recovery 
of  costs  upon  an  appeal. 
|  32H8.   Contn   upon   appeal   from   final   Judgment. 

Upon  an  appeal  from  the  final  judgment  in  an  action,  the 
recovery  of  costs  is  regulated  as  follows: 

1.  In  an  action  specified  in  section  3228  of  this  act,  the  re- 
spondent is  entitled  to  costs  upon  the  affirmance,  and  the  appel- 
lant upon  the  reversal,  of  the  judgment  appealed  from;  except 
that,  where  a  new  trial  is  directed,  costs  may  be  awarded  to 
either  party,  absolutely  or  to  abide  the  event,  in  the  discretion 
of  the  court. 

2.  In  every  other  action,  and  also  where  the  final  judgment 
appealed  from  is  afllrmed  in  part,  and  reversed  in  part,  costs 
may  be  awarded  in  like  manner,  in  the  discretion  of  the  court. 

Co.  Proc,   part  of  f  306. 

$  3239.  Id. |  npon  appeal  from  Interlocutory  judgment  or 
order. 

Tpon  an  appeal  from  an  interlocutory  judgment  or  an  order, 
in  an  action,  costs  are  in  the  discretion  of  the  court,  and  may 
be  awarded  absolutely,  or  to  abide  the  event,  except  as  follows: 

1.  Where  the  appeal  is  taken  from  an  order  granting  or  refus- 
ing a  new  trial,  and  the  decision  upon  the  appeal  refuses  a  new 
trial,  the  respondent  is  entitled,  of  course,  to  the  costs  of  the 
appeal. 

2.  Where  an  appeal  is  taken  from  an  order,  refusing  a  new 
trial,  and  an  appeal  is  also  taken  from  the  judgment  rendered 
upon  the  trial,  neither  party  is  entitled  to  the  costs  of  the  appeal 
from  the  order. 

Co.  Proc.,  8!  306  and  315. 

|  3240.    [Am'd,  1881.]      Id.?  In  a  special  proceeding. 

Costs  in  a  special  proceeding,  instituted  in  a  court  of  record, 
or  upon  an  appeal  in  a  special  proceeding,  taken  to  a  court  of 
record,  where  the  costs  thereof  are  not  specially  regulated  in 
this  act,  may  be  awarded  to  any  party,  in  the  discretion  of  the 
court,  at  the  rates  allowed  for  similar  services,  in  an  action 
brought  in  the  same  court,  or  an  appeal  from  a  judgment  taken 
to  the  same  court,  and  in  like  manner. 

See  U  1840.  eh.  270,  |3  (4  Kdm.  682;  5  Id.  133);  also,  SS  2086,  2109. 
2143,  2240,  2816,  2401,  2445,  2456,  ante. 
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article:  second. 

Regulations  respecting  the  awarding  of  costs  in  particular  cam. 

Sec.  8241.  Costs  against    tbe   State;   how  paid. 

8242.  Costs    where    action    brougttt     by    people    on    relation   of    prints 
person. 

3243.  Id.;   for  the  benefit  of  a  county,  etc. 

3244.  Costs,  against  a  school  officer. 

3245.  Id.;    against   a    municipal    corporation. 
3240.  Id.;   by  or  against  an  executor,  etc. 
3247.  Costs  In  case  of  transfer,  etc.,  of  cause  of  action. 

• 

§  3241.  Costs  a  grains  t  the  State)  how  paid. 

Where  costs  are  awarded  against  the  people  of  the  State  in 
an  action  or  a  special  proceeding  brought,   by  a  public  officer, 

Eursuant  to  any  provision  of  law,  and  the  proceedings  hare  net 
een  stayed,  by  appeal  or  otherwise;  the  comptroller  must  draw 
his  warrant  upon  the  treasurer,  for  the  payment  of  the  costs, 
out  of  any  money  in  the  treasury,  appropriated  for  that  purpose, 
upon  the  production  to  him  of  an  exemplified  copy  of  the  judg- 
ment, or  order  awarding  the  costs,  and,  where  the  amount  is 
not  fixed  thereby,  of  a  taxed  bill  of  costs;  accompanied,  in  either 
case,  with  a  certificate  of  the  attorney -general,  to  the  effect 
that  the  action  or  special  proceeding  was  brought  pursuant  to 
.  law.     The  fees  of  the  clerk,  for  the  exemplified  copy,  must  be 

r*  certified  thereupon  by  him,  and  included  in  the  warrant 

2  B.  B.  653,  |  14  (2  Edm.  573). 
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|  8242.  Costs  where  action  brought  by  people  on  relation 
of  private  person. 

Where  an  action  is  brought,  in  the  name  of  the  people  of  the 
State,  upon  the  relation  of  a  private  corporation  or  individual 
as  prescribed  in  section  1986  of  this  act,  a  judgment,  awarding 
costs  to  the  defendant,  must  award  them,  against  the  relator, 
in  the  first  instance;  and  against  the  people,  only  in  case  an 
execution,  issued  thereupon  against  the  property  of  the  relator, 
is  returned  unsatisfied. 

Co.  Proc,   part  of  f  819. 

|  8243.  Id.  |  for  the  benefit  of  a  county,  etc* 

In  an  action  or  a  special  proceeding,  brought  in  the  name  r»f 
the  people  of  the  State,  to  recover  money  or  property,  or  to 
establish  a  right  or  claim,  for  the  benefit  of  a  county,  dtv. 
town,  or  villnge,  costs  shall  not  be  awarded  against  the  people: 
but,  where  they  are  awarded  to  the  defendant,  they  must  J* 
awarded  against  the  body  for  whose  benefit  the  action  or  special 
proceeding  was  brought. 

id.,  f  320. 

|  3244.  Costs,  asraflnst  a  school  officer. 

Costs  cannot  be  awarded  to  the  plaintiff,  in  an  action  against 
a  school  officer,  or  a  supervisor,  on  account  of  an  act  performed 
by  him,  by  virtue  of,  or  under  color  of  his  office;  or  on  account 
of  a  refusal  or  an  omission  to  perform  a  duty  enjoined  upon 
him  by  law;  where  his  act,  refusal  or  omission  might  have  been 
the  subject  of  an  appeal  to  the  State  superintendent  of  public 
instruction,  and  where  it  is  certified  that  it  appeared,  upon  the 
trial,  that  the  defendant  acted  in  good  faith.    But  this  section 
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foes  not  apply  to  an  action  for  a  penalty;  or  to  an  action  or  a 
special  proceeding,  to  enforce  a  decision  of  the  superintendent 

L.  )8M,eb.  &35,  I  6  (6  Edm.  3*1). 

|  3245.  [Am'd,  1809.]  Id.)  attain  tit  a  municipal  corpora- 
tion. 

Costs  cannot  be  awarded  to  the  plaintiff,  in  an  action  against 
a  municipal  corporation,  in  which  the  complaint  demands  a  judg- 
ment for  a  sum  of  money  only,  unless  the  claim,  on  which  the 
action  is  founded,  was,  before  the  commencement  of  the  action, 
presented  to  the  board  of  such  corporation  having  the  power  to 
audit  the  same,  or  to  its  chief  fiscal  officer,  at  least  ten  days 
before  the  commencement  of  said  action. 

L.  IBM,  ch.  383.  I  2  (4  Edm.  682) ;  L.  1886,  ca.  572 ;  L.  1899,  cb.  6C9.      In  effect  Sept.  1, 


|  324G.  Id.)  by  or  asjrainst  an  executor,  etc. 

In  an  action,  brought  by  or  against  an  executor  or  adminis- 
trator, in  his  representative  capacity,  or  the  trustee  of  an 
express  trust,  or  a  person  expressly  authorized  by  statute  to 
sue  or  to  be  sued,  costs  must  be  awarded. •  as  in  an  action  by  or 
against  a  person,  prosecuting  or  defending  in  his  own  right, 
except  as  otherwise  prescribed  in  sections  1835  and  1836  of  this 
act;  but  they  are  exclusively  chargeable  upon,  and  collectible 
irom  the  estate,  fund,  or  person  represented,  unless  the  court 
directs  them  to  be  paid,  by  the  party  person ally,  for  mismanage- 
ment or  bad  faith  in  the  prosecution  or  defence  of  the  action. 

Go.   Proo.,   part  of  |  317. 

|  8247.  Coats  In  case  of  transfer,  etc.,  of  cause  of  action. 

Where  an  action  is  brought,  in  the  name  of  another,  by  a 
transferee  of  the  cause  of  action,  or  by  the  other  person,  who 
is  beneficially  interested  therein:  or  where,  after  the  commence- 
ment of  an  action,  the  cause  of  action  becomes,  by  transfer  or 
otherwise,  the  property  of  a  person,  not  a  party  to  the  action; 
the  transferee,  or  other  person  so  interested,  is  liable  for  costs, 
in  the  like  cases,  and  to  the  same  extent,  as  if  he  was  the 
plaintiff;  and,  where  costs  are  awarded  against  the  plaintiff, 
the  court  may,  by  order,  direct  the  person  so  liable  to  pay  them. 
Except  in  a  case,  where  he  could  not  have  been  lawfully  directed 
to  pay  costs,  personally,  if  he  had  been  a  party,  as  prescribed 
in  the  last  section,  his  disobedience  to  the  order  is  a  contempt 
cf  court.  But  this  section  does  not  apply  to  a  case,  where  the 
person  so  beneficially  interested,  is  the  attorney  or  counsel  for 
the  plaintiff,  if  his  only  beneficial  interest  cpnsists  of  a  right  to 
a  portion  of  the  sum  or  property  recovered,  as  compensation  for 
bis  services  in  the  action. 

KL,  f  821;  2  B.  8.  019,   f  44  (2  Edm.  643). 
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ARTICLE  THIRD. 

Miscellaneous  provisions. 

*ec  8248.  Certificate  entitling  party  to  costs  or  Increased  coats. 

824V.  Cott*  agaiubi  infant  plaintiff;  collectible  of  gnanuan  ad  litem. 
8260.  This  title  not  to  affect  special  provision*  of  law. 

*'  3248*  Certificate  entitling?  party  to  coats  or  Increase* 

costs. 

Where,  upon  the  trial  of  an  action,  the  title  to  real  property 
cornea  in  question,  or  any  fact  appears,  whereby  either  pari) 
becomes  entitled  to  costs,  or  to  the  increased  costs  specified  w 
section  3258  of  this  act,  the  judge  presiding  at  the  trial,  or  the 
referee,  mnst,  upon  the  application  of  the  party  to  be  benefit  d 
thereby,  either  before  or  after  the  verdict,  report,  or  decision 
is  rendered,  make  a  certificate,  stating  the  fact.  Such  a  certifi- 
cate is  the  only  competent  evidence,  as  to  the  matter,  before  tbe 
taxing  officer. 
2  B.  8.  688,  f  8  (2  Edm.  78). 

|  8249.  Costs  aaralnst  infant  plaintiff*  collectible  el 
grnardlan  ad  litem. 

•  Where   costs   are   awarded   against  an   infant  plaintiff,  they 
may  bo  collected,  by  execution  or  otherwise,  from  his  guardnP 
ad  litem,  in  like  manner  as  if  the  latter  was  the  plaintiff. 
a  Oo.  Proc.,  {  818;  2  R.  S.  063.  H  18  and  18.  See  f  469,  sate. 

|  39BQ.  Tills  title  not  to  affect  special  provision*  of  law. 

This  title  does  not  affect  any  provision  contained  elsewhere 
m  this  act,  or  in  any  other  statute,  remaining  unrepealed  after 
...i-  rapier  takes  eiieet;  whereuy  tne  award  of  costs  is  specially 
regulated,  in  a  particular  case,  otherwise  than  as  prescribed  ir 
this  title. 
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TITLE  XI. 
Fixing'  the  amount  of  costs* 

Article  1.  Sams  allowed  as  cents;  disbursements. 
2.  Taxation  of  costs. 

ARTICLE  FIRST. 

Bums  allowed  as  costs;  disbursements. 

Sec.  8251.  Amount  of  costs  generally. 

8252.  Additional  allowance  to  plaintiff  In  foreclosure,  partition,  ate. 

8263.  Additional  allowance  to  either  party  In  difficult  cases,  etc. 

8254.  Allowances  under  the  forego! ug  sections  limited. 

3255.  Costa  upon  adjournment  of  trial. 

8256.  Disbursements  to  be  included  in  bill  of  costs. 

3257.  Increased  damages  not  to  carry  Increased  costs. 

3258.  When  defendant  entitled  to  Increased  costs. 

3259.  Increased  disbursements  not  allowed. 

8260.  Costs  upon  a  settlement. 

8261.  This  article  not  to  affect  special  provisions  of  law. 

|  8251.  [Am'd,  1895, 1896,  1901.]  Amount  of  costs  ffenexmlly. 

Costs,  awarded  to  a  party  to  an  action,  must  be  at  the  fol- 
lowing rates: 

1.  To  the  plaintiff: 

For  all  proceedings,  before  notice  of  trial,  in  an  action  speci- 
fied in  section  420  of  this  act,  fifteen  dollars;  in  every  other 
action,  twenty-five  dollars. 

For  each  additional  defendant  served  with  the  summons,  not 
exceeding  ten,  two  dollars;  and  for  each  necessary  defendant,  in 
excess  of  that  number,  served  with  the  summons,  one  dollar. 

For  procuring  the  appointment  of  a  guardian  or  guardian  ad 
litem,  for  one  or  more  infant  defendants,  ten  dollars. 

For  procuring  an  order  directing  the  service  of  the  summons  by 
publication  thereof,  or  personally,  without  the  state,  on  #ne  or 
more  defendants,  ten  dollars. 

For  procuring  an  injunction  order  or  an  order  of  arrest,  ten 
dollars. 

2.  To  the  defendant: 

For  all  proceedings  before  notice  of  trial,  except  as  otherwise 
prescribed  in  this  article,  ten  dollars. 

3.  [Am'd,  1901.]    To  either  party: 

For  all  proceedings,  after  notice  of  trial,  and  before  trial,  ex- 
cept as  otherwise  prescribed  in  this  article,  fifteen  dollars. 

For  taking  the  deposition  of  a  witness  or  of  a  party,  as  pre- 
scribed in  section  eight  hundred  and  seventy,  section .  eight  hun- 
dred and  seventy-one,  or  section  eight  hundred  and  ninety-three 
of  this  act,  ten  dollars. 

For  drawing  interrogatories,  to  be  annexed  to  a  commission,  or 
to  letters  rogatory,  issued  as  prescribed  in  sections  eight  hundred 
and  eighty-eight,  nine  hundred  and  twelve,  nine  hundred  and 
thk+een,  and  three  thousand  one  hundred  and  seventy-one  of  this 
act,  ten  dollars. 

For  the  trial  of  an  issue  of  law,  twenty  dollars. 

For  the  trial  of  an  issue  of  fact,  or  the  assessment  of  damages 
pursuant  to  section  one  hundred  and  ninety-four  of  this  act, 
thirty  dollars;  and,  where  the  trial  necessarily  occupies  more  than 
two  days,  ten  dollars  .in  addition  thereto. 
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For  making  and  serving  a  case,  twenty  dollars;  and,  when  tat 
case  necessarily  contains  more  than  fifty  folios,  ten  dollars  ia 
addition  thereto. 

For  making  and  serving  amendments  to  a  case,  twenty  dollars. 

Upon  a  motion  for  a  new  trial,  upon  a  case,  or  an  application 
for  judgment  upon  a  special  verdict,  the  same  sums  as  upon  aa 
appeal,  as  prescribed  in  subdivision  fourth  of  this  section. 

Upon  any  other  motion,  or  upon  a  reference'  specified  in  section 
three  thousand  two  hundred  and  thirty-six  of  this  act,  to  each 

1>arty  to  whom  costs  are  awarded,  a  sum  fixed  by  the  court  or 
udge,  not  exceeding  ten  dollars,  besides  necessary  disbursements 
for  printing  and  referee's  fees. 

Where  a  new  trial  is  had,  pursuant  to  an  order  granting  the 
same,  or  an  assessment  of  damages,  pursuant  to  section  one  hun- 
dred and  ninety-four  of  this  act,  is  had,  for  all  proceedings  after 
the  granting  of,  and  before  the  new  trial,  or  an  assessment  of 
damages,  pursuant  to  section  one  hundred  ninety-four  of  this  act, 
twenty-five  dollars. 

For  one  term  of  the  city  court  of  the  city  of  New  York,  at 
which  the  case  is  necessarily  on  the  calendar,  and  for  each  trial 
term  or  special  term,  of  the  supreme  court,  or  a  county  court,  not 
exceeding  five,  at  which  the  cause  is  necessarily  on  the  calendar, 
excluding  the  term  at  which  it  is  tried,  or  otherwise  finally  dis- 
posed of,  ten  dollars. 
L.  1001,  ch.  627.    In  effect  Sept.  1,  1801. 

4.  [Am»dr  1902J  To  either  party,  upon  an  appeal  to  the  sn 
preme  court  from  an  inferior  court,  excepting  upon  an  appeal  to 
the  supreme  court  from  the  city  court  of  the  city  of  New  York; 
or  upon  an  appeal  to  the  appellate  division  of  the  supreme  court, 
or  to  the  supreme  court  from  the  city  court  of  the  city  of  New 
York,  taken  from  an  interlocutory  or  final  judgment,  or  from  an 
order  granting  or  refusing  a  new  trial,  rendered  or  made  at  a 
trial  term  of  the  supreme  court  or  of  the  city  court  of  the  city  of 
New  York;  or  upon  an  application  to  the  appellate  division  of  the 
supreme  court  for  a  new  trial,  or  for  judgment  upon  a  verdict* 
rendered  subject  to  the  opinio'n  of  the  court,  or  where  exceptioni 
are  ordered  to  be  heard,  in  the  first  instance,  at  a  term  of  the 
appellate  division  of  the  supreme  court;  before  argument,  twenty 
dollars.  For  argument,  forty  dollars.  For  each  term  of  the  ap- 
pellate division,  not  exceeding  five,  of  the  supreme  court,  at 
which  the  cause  is  necessarily  on  the  calendar,  excluding  the  term 
at  which  it  is  argued,  or  otherwise  finally  disposed  of;  ten  dollars. 
In  all  appeals  token  under  section  thirty-one  hundred  and  eiahtr- 
nine  costs  awarded  to  the  successful  party  shall  not  exceed  tea 
dollars  in  addition  to  the  taxable  disbursements. 

L.  1902,  ch.  BIO.  Tn  effect    Sept.  1,  1002. 

5.  To  either  party,  upon  an  appeal  to  the  court  of  appeals: 
Before  argument,  thirty  dollars. 

For  argument,  sixty  dollars. 

For  each  term,  not  exceeding  ten,  at  which  the  cause  is  on  th# 
calendar,  excluding  the  term  at  which  it  is  argued,  or  otherwise 
finally  disposed  of,  ten  dollars. 

Where  a  judgment  is  affirmed  by  the  court  of  appeals,  the  court 
may,  in  its  discretion,  also  award  damages,  by  way  of  costs,  for 
the  delay,  not  exceeding  ten  per  ceutum  upon  the  amount  of  the 
judgment;  or,  where  it  was  rendered  upon  an  appeal,  upon  the 
amount  of  the  original  judgment 

Co.  Proc.,  ft  307  and  310;  L.  1806,  eh.  94ft.  In  effect  September  1,  1896. 
U    *«*■  ch.  226. 
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|  8253.  Additional  allowance  to  plaintiff  In  foreclosure, 
partition,  etc. 

Where?  the  action  ia  brought  to  foreclose  a  mortgage  upon  real 
property;  or  for  the  partition  of  real  property;  or  to  procure  an 
adjudication  upon  a  will  or  other  instrument  in  writing;  or  to 
compel  the  determination  of  a  claim  to  real  property;  or  where, 
in  any  action,  a  warrant  of  attachment  against .  property  has 
been  issued;  the  plaintiff,  if  a  final,  judgment  is  rendered  in  his 
favor,  and  he  recovers  costs,  is  entitled  to  recover,  in  addition 
to  the,  coats  prescribed  Jn  the  last  section,  the .  following  per- 
centage!: Tu^yWtfBltgffffbolf fife  WMtmnl}  -fouitd  -  to" be  d ue  upon 
the  rfort«8^oV\p  TaTue  hfkW^j^^pamidn^.lktt^d 
by  life  ,Tu5udication*Hipon  'the  '■wflr'or'  other  instrument,  or'  the 
clainTto  whtth  «  determme4£'W^e,ivalue'o**  the  property  atr 
tacfjjq.  aolTe^c^edfnytne  -fflnT  &c6v%ceot.t ' or  claimed :'  as  the  Ca*e 

Upon  a  sum,  not  exceeding  two  hundred  dollar*,  ten  p^r  ceht'a'rtr; 

Upon  an  additional  sum,  not  exceeding  four  hundred  dollars, 
five  per  centum. 

Upon  an  additional  sum,  not  exceeding. one  thousand  dollars, 
two  per  centum.  ' 

Where  such  an  action  is  settled  before  judgment,  the  plaintiff 
is  entitled  to  a  percentage  upon  the  amount  paid  or  secured  upon 
the  settlement,  at  one-half  of  those  rates..    In  an  action  to  fore- 
close a  mortgage  upon  real  property,  where  a  part  of  the:.mort-' 
gage  debt  is  not  due,  if  the  final  judgment  directs  the  sale  of 
the  whole  property,  as  prescribed  in  section  1637  of  this;  act,  the: 
percentages,  specified  in  this  section,  must  be  commuted  Upon  tae , 
whole  sum,  unpaid  upon  the  mortgage.     But  if  it  directs  the  sale' 
of  a  part  only,  as  prescribed  in  section  1636  of  this  act,  they 
must  be  computed  upon  the  sum  actually  due;  and  if  the  court 
thereafter  grants  an  order,  directing  the  sale  of  the  remainder,' 
or  a  part  thereof,  the  percentages  must  be  computed  upon  the 
amount  then  due;  but  the  aggregate  of  the  percentages  shall 
not  exceed  the  sum,  which  would  have  been  allowed,  if  the  entire 
ram  secured  by  the  mortgage  had  been  due,  when  final  judgment 
was  rendered. 

Oa  Proc.,  H  SOS  and  809.    Set  Bote  tt. 

|  3283.  [Am'd,  1886,  1898,  1899,  1908,  1909.)  Additional 
allowance  to.  either  party   *n   difficult  and  oertajn   other 


In  an  action  brought  to  foreclose  a  mortgage  upon  real  property 
or  for  the  partition  of  real  property,  or  in  a  difficult  and  extr*0N 
dinary  case,  (where  a  defense  has  been  interposed  in  an  action),* 
or,  except  in  the  first  and  second  judicial  districts,  in  a  special 
proceeding  by  certiorari  to  review  an  assessment  under  <  article 
thirteen  of  the  tax  law,  and  the  acts  amending  the  same,  the 
court  may  also,- in  its  discretion,  award  to  any  party  a  further 
sum,  as  follows: 

1.  In  an  action  to  foreclose  a  mortgage,  a  sum  not  exceeding 
two  and  one-half  per  centum  upon  the  stfm  due,  or  claimeM  to' 
be  due  upon  th^  mortgage,  nor  the  aggregate  sum  of  two  hun- 
dred dollars.       %  ■         »   ^     

2.  Xn  rfny  action  'Or*  special  proceeding, 'specified' In' this, 'section, 
where1  a  defense  has  been  interposed,  oi  in  an  action,  for  tber 
partition  of  real  property,  a  sum  not  exceeding  five  per.cenitttn 
upon  the  sum  recovered  or  claimed,,  or  the,  value  of,  the  snbiecf.' 
matter  involved.  '  .   ., *.,  ,     ;fi' 

><*.„  J  800;  thlSta  ci».  571;  H  1808,  eft.  61;  L:  18o>,  «b.  386,;  t.\  IQjOsLj 
efc.  *16.  AraM  fir  K  !»♦»».  ch.  «5,'  |  8.  Se*  note  ?(T  of  notes  of.  Board; 
of  Statutory   Consolidation  at    *nd   c  -ode.    See  Rule  45.  •'  ' •  *' 
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f  8864.  Allowance*  under  tno  forec«lnf  seettoaa  Itsftlted. 

Bat  all  the  sums  awarded  to  the  plaintiff,  as  prescribed  m 
section  3252  of  this  act,  or  to  a  party  or  two  or  more  parties 
on  the  same  side,  as  prescribed  in  the  last  sentence  of  section 
3251  of  this  act,  and  in  subdivision  second  of  the  last  section, 
cannot  exceed,  in  the  aggregate,  two  thousand  dollars, 

Oo.  Proc.,  8  309. 

|  8256.  [Am'd,  1806.]    Coot*  ifi«  atf  ■  —  ■—■■■  o*  mam*. 

Where  an  application  is  made  to  a  court  or  a  sefejaae.  As  ad- 
journ a  trial,  the  payment  to  the  adverse  party  of  a  sssm  sst 
exceeding  ten  dollars,  or,  in  the  city  coat  of  the  easy  •*  lfes> 
York,  a  sum  not  exceeding  five  dollar**  besMSu  the  Jaw  of  sis 
witnesses,  and  other  taxable  disbursements,  afwdj  mads  or 
incurred,  which  are  rendered  ineffectual  by  the  adjournment,  may 
be  required,  as  a  condition  of  granting  the  adjournment. 

Id.,  f  814;  L.  1663,  ch.  617,  part  of  |  4;  L.  1806,  eh.  M& 

|  8258.     [Am'd,  1886.]     Disbursements  to  be  Include*  Is 
bill  of  eosts. 

A  party  to  whom  costs  are  awarded  in  an  action  is  entitled 
to  include  in  his  bill  of  costs  his  necessary  disbursements  as  fol- 
lows: The  legal  fees  of  witnesses  and  of  referees  and  other  offi- 
cers; the  reasonable  compensation  of  commissioners  taking  de- 
positions; the  legal  fees  for  publication  where  publication  ii 
directed  pursuant  to  law;  the  legal  fees  paid  for  a  certified  copy 
of  a  deposition,  or  other  paper,  recorded  or  filed  in  any  public 
office,  necessarily  used  or  obtained  for  use  on  the  trial;  copies 
of  opinions  and  charges  of  judges;  the  reasonable  expenses  of 
printing  the  papers  for  a  hearing,  when  required  by  a  rale  of 
the  court;  prospective  charges  for  the  expenses  of  entering  and 
docketing  the  judgment;  and  the  sheriffs  fees  for  receiving  and 
returning  one  execution  thereon,  including  the  search  for  prop- 
erty and  such  other  reasonable  and  necessary  expenses,  as  are 
taxable,  according  to  the  course  and  practice  of  the  court,  or  by 
express  provision  of  law.  Searches  affecting  property  situate  in 
any  county  in  which  the  office  of  county  clerk  or  register  is  a 
salaried  one,  when  made  and  certified  to  by  title  insurance,  ab- 
stract or  searching  companies,  organized  and  doing  business  under 
the  laws  of  this  State,  may  be  used  in  all  actions  or  special  pro- 
ceedings in  which  official  Searches  may  be  used,  in  place  of  and 
with  the  same  legal  effect  as  such  official  searches,  and  the 
expenses  of  searches  so  made  by  said  companies  shall  be  taxable 
at  rates  not  exceeding  the  cost  of  similar  official  searches. 

Id.,  |  811,  am'd;  L.   1896,  ch.   881. 


f  8267.  Increased  dsnogea  not  to  omrry  inert  .  _  _ 
A  plaintiff,  who  recovers  double  or  other  increased  damage*, 
does  not  thereby  become  entitled  to  more  than  single  costs;  ex- 
cept where  it  is  otherwise  specially  prescribed  by  law. 

2  B.  8.  616,  |  2B  (2  Edm.  640). 


|  8368.  Wben  defendant  entitled  to  Increased  ,_«.—. 

In  either  of  the  following  cases,  a  defendant;  In  whose  favor 
a  final  judgment  is  rendered,  in  an  action  wherein  the  complaint 
demands  judgment  for  a  sum  of  money  only,  or  to  recover  a 
chattel;  or  a  final  order  is  made,  in  a  special  proceeding  insti- 
tuted bv  a  State  writ,  is  entitled  to  recover  the  costs,  prescribed 
In  section  8251  of  this  act,  and,  in  addition  thereto,  one-half 
thereof: 

8TO 
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1.  Where  the  defendant  is  or  was  a-  public  officer,  appointed 
or  elected  nnder  the  authority  of  the  State,  or  a  person  specially 
appointed,  according  to  law,  to  perform  the  duties  of  such  an 
officer;  and  the  action  or  special  proceeding  was  brought  by 
reason  of  an  act,  done  by  him  by  virtue  of  his  office,  or  an  alleged 
omission  by  him,  to  do  an  act,  which  it  was  his  official  duty  to 
perform. 

2.  Where  the  action  was  brought  against  the  defendant,  by 
reason  of  an  act  done,  by  the  command  of  such  an  officer  or 
person,  or  in  his  aid  or  assistance,  touching  the  duties  of  the 
office  or  appointment. 

&  Where  the  action  was  brought  against  the  defendant,  for 
taking  a  distress,  making  a  sale,  or  doing  any  other  act,  by  or 
under  color  of  authority  of  a  statute  of  the  State. 

But  this  section  does  not  apply,  where  an  officer,  or  other  per- 
son, specified  herein,  unites  in  his  answer  with  a  person  not 
entitled  to  such  additional  costs. 

1B.&  616,  |  24. 


f  S961K  Increased  dlsbwrsements  not  allowed. 

The  increase,  specified  in  the  last  section,  does  not  extend  to 
the  disbursements;  and  an  officer,  witness,  or  juror,  is  not  enti- 
tled to  any  other  fees  in  the  action,  except  the  single  fee  allowed 
by  law  for  his  services. 
Id.,   |  25,  am'd. 

f  M60i  Costs  upon  a  settlement. 

Where  an  action,  specified  in  section  3228  of  this  act,  is  settled 
before  judgment,  no  greater  sum  -shall  be  demanded  as  costs, 
than  at  the  rates  prescribed  by  section  3251  of  this  act. 

Co.   Proc.,   !  822. 

I  8861.  1%ls   article   not  to  affect   special   provisions    of 
law. 

This  article  does  not  affect  any  provision  contained  elsewhere 
in  this  act,  or  in  any  other  statute  remaining  unrepealed  after 
this  act  takes  effect,  whereby  the  amount  of  costs  is  specially 
fixed,  fat  a  particular  case,  otherwise  than  as  prescribed  in  this 
article. 

8T1 
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ARTICLES  ftlBCOlfD. 

* 

Taxation  of  costs. 

Im  8262.  Costa;  bow  taxed.     Allowances,  eta.;  hew  cwutfutoi, 
8268.  Notice  of  taxation. 
8264.  Retaxation. 
8965.  Review  of  taxation. 
8268.  Duty  of  taxing  officer. 
8267.  Affidavit  respecting  dlatrareementa. 

|  8202.    Coats;   how   taxed.    Allowances,    etc.)    n#w    eoan 
■rated. 

Goats  must  be  taxed  by  the  clerk,  upon  the  application  of  the 
party  entitled  thereto;  except  that  the  court  may  direct,  that 
interlocutory  costs,  or  costs  in  a  special  proceeding,  be  taxed  by 
a  judge.  The  clerk  must  insert,  in  the  judgment  or  final  order, 
the  amount  of  the  costs,  as  taxed.  In  a  case  where  the  cost* 
are  in  the  discretion  of  the  court,  the  report  or  decision,  or  the 
direction  of  the  court  for  final  judgment,  upon  a  default,  or 
after  a  jury  trial,  must  specify  which  party  or  parties  axe  enti- 
tled to  costs;  but  the  amount  of  the  costs  must  be  ascertained 
by  taxation.  The  allowance,  specified  in  section  3252  of  this 
act,  must  be  computed  by  the  clerk  upon  the  taxation;  bat  the 
value  of  property,  required  to  be  ascertained  for  that  purpose, 
must  be  ascertained  by  the  court,  unless  it  has  been  fixed  by 
:  the  decision  or  report,  or  by  the  verdict  of  the  jury,  upon  which 

;  the  final  judgment  is  entered;  except  that,  in  case  of  actual  par* 

i  tition,  it  must  be  determined  by  the  commissioners. 

do.  Proc.,  part  of  U  811   and  800. 

|  8268.  Notice  of  taxation. 

Costs  may  be  taxed,  upon  notice  to  the  attorney  for  each  ad- 
Terse  party,  who  has  appeared,  and  is  interested  in  reducing  the 
amount  thereof.  Notice  of  taxation  must  be  served,  not  leaf 
than  five  days  before  the  taxation;  unless  the  attorneys,  serving 
and  served  with  the  notice,  all  reside,  or  have  their  offices,  is 
the  city  or  town,  where  the  costs  are  to  be  taxed;  in  which  case, 
a  notice  of  two  days  is  sufficient.  A  copy  of  the  bill  of  casts, 
specifying  the  items,  with  the  disbursements  stated  in  detail, 
must  be  served  with  the  notice  of  taxation. 

id.,  f  811. 

|  8264.  Retaxatlon. 

Costs  may  also  be  taxed  without  notice.  But  where 
they  are  so  taxed,  notice  of  rotaxntion  thereof  must  imme- 
diately afterwards  be  given  as  prescribed  in  the  last  section, 
by  the  party  at  whose  instance  they  were  taxed;  in  default 
whereof,  the  court  must,  upon  the  application  of  a  party  entitled 
to  notice,  direct  a  retaxation,  with  costs  of  the  motion,  to  be 
paid  by  the  party  in  default.  The  court  may,  in  its  discretion, 
upon  the  apolication  of  a  party  interested,  direct  a  retaxation  of 
costs  at  any  time.  Any  sum,  deducted  upon  a  retaxation,  most 
be  credited  upon  the  execution,  or  other  mandate  issued  to  en- 
force the  judgment. 

|  8206.  Review  of  taxation. 

A  taxation  or  a  retaxation  may  be  reviewed  by  the  court,  upon 
a  motion  for  a  new  taxation.    The  order,  made  upon  such  t 
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motion,  may  allow  or  disallow  any  Item,  objected  to  before  the 
taxing  officer,  in  which  case,  it  has  the  effect  of  a  new  taxation; 
or  it  may  direct  a  new  taxation  before  the  proper  officer,  specify- 
ing the  grounds  or  the  proof,  upon  which  the  item  may  be  allowed 
or  disallowed  by  him. 

|  8206.  Duty  of  taxing;  officer. 

An  officer,  authorized  to  tax  costs  in  an  action  or  a  special 

Sroceeding,  must,  whether  the  taxation  is  opposed,  or  not,  exam- 
le  the  bills  presented  to  him  for  taxation;  must  satisfy  himself 
that  all  the  items  allowed  by  him  are  correct  and  legal;  and 
must  strike  out  all  charges  for  fees,  other  than  the  prospective 
charges  expressly  allowed  by  law,  where  it  does  not  appear  that 
the  services,  for  which  they  are  charged,  were  necessarily  per- 
formed. 

2  B.  8.  668,  |  6  <2  Bdm.  «72), 

|  8867.  Affidavit  respecting;  disbursements. 

A  charge,  for  the  attendance  of  a  witness,  cannot  be  allowed 
without  an  affidavit,  stating  the  number  of  days  of  his  actual 
attendance;,  and,  if  travel  fees  are  charged,  the  distance  for 
which  they  are  allowed.  A  charge,  for  a  copy  of  a  document 
or  paper,  cannot  be  allowed,  without  an  affidavit,  stating  that 
it  was  actually  and  necessarily  used,  or  was  necessarily  obtained 
for  use.  An  item  of  disbursements,  in  a  bill  of  costs,  cannot  be 
allowed,  in  any  case,  unless  it  is  verified  by  affidavit,  and  appears 
to  have  been  necessarily  incurred,  and  to  be  reasonable  in  amount 

M.,  |  7;  0».  Pro*.,  part  of  f  811. 


§§8808-70     r  8ECURITY  FOR  COSTS.  c,8U. 

TITLE  III. 
Security  for  costs. 


8288.  When  defendant  may  require  security  for 
8360.  Id.;    after    action    commenced. 

8270.  Tbe  laat  two  sections  qualified. 

8271.  Id.:  in  actions  by  and  against  executors,  etc. 

8272.  Order  to  give  security. 
8278.  Requisites  of  undertaking. 

8274.  Notice  of  exception;  Id.  of  Justification. 

8275.  Justification  of  sureties.      Allowance  of  undertaking, 
T8278.  Order   to  give  additional  security.    Proceedings. 

8277.  Effect  of  failure  to  obey  order  to  giro  security. 

8278.  Liability  of  attorney  for  costs  In  certain  actions. 

8279.  This  title  applies  to  special  proceedings. 

|  82«8.  [Am'd,  1891,  1904,  1910.)  When  defendant  may 
require  security  for  costs* 

The  defendant,  In  an  action  brought  In  a  court  of  record,  mav 
require  security  for  costs  to  be  given,  as  prescribed  in  this  title, 
where  the  plaintiff  was,  when  the  action  was  commenced,  either 
1.  A  person  residing  without  the  state;  or,  If  the  action  is 
brought  in  a  county  court,  except  in  the  counties  of  Albany, 
Kings,  Queens  and  Richmond,  or  in  the  city  court  of  the  citv 
t  S',.New  York»  tne  city  court  of  Yonkers,  or  the  city  court  of 

Albany,  residing  without  the  city  or  county,  as  the  case  may  be, 
wherein  the  court  is  located;  or 
'  2.  A  foreign  corporation;  or 

gf  8.  A  person  imprisoned  under  execution  for  a  crime;  or 

4.  The  official  assignee  of  a  person  so  Imprisoned;  the  official 
assignee  or  official  trustee  of  a  debtor;  or  an  assignee  in  bank- 
ruptcy; where  the  action  is  brought  upon  a  cause  of  action, 
arising  before  the  assignment,  the  appointment  of  the  trustee, 
or  the  adjudication  in  bankruptcy. 

|  9869*  Id.}  After  action  commenced. 

The  defendant,  in  a  like  action,  may  require  security  for  cost* 
te  be  given,  where,  after  the  commencement  of  the  action,  tbe 
plaintiff  either 

1.  Ceases  to  be  a  resident  of  the  State;  or,  where  me  action 
is  brought  in  either  of  the  local  courts  specified  in  subdivision 
first  of  the  last  section,  ceases  to  be  a  resident  of  the  city  or 
county,  as  the  case  may  be,  wherein  the  court  is  located;  or 

2.  Is  adjudicated  a  bankrupt,  or  discharged  from  his  debts,  or 
exonerated  from  imprisonment,  pursuant  to  a  law  of  the  State, 
or  of  the  United  States;  or 

3.  Is  sentenced  to  the  State  prison,  for  a  term  less  than  for  life. 

id. 

|  39TO.  Tike  last  two  section*  Qualified. 

In  a  case  specified  in  either  of  the  last  two  sections,  if  there 
are  two  or  more  plaintiffs,  the  defendant  cannot  require  security 
for  costs  to  be  given,  unless  he  is  entitled  to  require  it  of  ail  the 
plaiatiffs. 


•  So  In  original. 
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1  3271.  Id.*  In  action*  l>f  *P*  a«Un«t  esecajt****  etc 

In  an  action  by  or  against  an  executor  or  administxator,  in  hi* 
representative  capacity,  or  the  trustee  of  an  express  trust,  or  a 
person  expressly  authorized  by  statute  to  sue,  or  to  be  sued;  or 
by  an  official  assignee,  the  assignee  of  a  receiver,  or  the  com- 
mittee of  a  person  judicially  declared  to  be  incompetent  to 
manage  his  affairs;  the  court  may,  in  its  discretion,  require  the 
plaintiff  to  give  security  for  costs. 

CD.  Froc.,  part  of  |  317;  L.  1974.  ch.  446,  f  6. 

|  3272.   [Am'd,   1915.]     Order  to  *ive  seewrlty. 

Where  security  for  costs  is  required  to  be  given,  the  court  in 
which  the  action  is  pending,  or,  except  in  a  case  specified  iti  the 
last  section,  a  judge  thereof,  upon  due  oroof,  at  any  time,  by 
affidavit,  of  the  facts,  must  make  an  order  requiring  the  plain' 
tiff,  within  a  time  specified,  either  to  pay  into  court,  the  sum 
of  two  hundred  and  fifty  dollars,  to  be  applied  to  the  payment 
of  the  costs,  if  any,  awarded  against  him,  or,  at  his  election, 
to  file  with  the  clerk  an  undertaking,  and  to 'serve  a  written 
notice  of  the  payment  or  of  the  filing  upon  the  defendant's  /at- 
torney: and  staying  all  other  proceedings,  on  the  part  of  too 
plaintiff,  except  to  review  or  vacate  the  order,  until  the  pay- 
ment or  filing,  and  notice  thereof,  and  also,  if  an  undertaking 
is  given,  the  allowance  of  the  same. 

2  R.   S.  620,  part  of  f  3   (2  Edm.  644).     Am'd  by  L.   1016,   ch.  63fr<   in 
effect  Sept.  1.  1915. 

|  8278.  Reauisites  of  undertaking. 

The  undertaking,  specified  in  the  last  section,  must  be  executed 
to  the  defendant  by  one  or  more  sureties,  and  must  be  to  the 
effect  that  they  will  pay,  upon  demand,  to  the .  defendant,  all 
costs  which  may  be  awarded  to  him  in  the  action,  not  exceeding 
a  sum,  specified  in  the  undertaking,  which  must  be  at  least  two 
hundred  and  fifty  dollars. 

Id.,  |  4,  am'd;  L.  1875,  ch.  860. 

|  8274.  Notice  of  exception}  id.  of  JnstfiSemtio*. 

Within  ten  days  after  service  of  the  notice  of  filing  the  under- 
taking, the  defendant  may  serve  upon  the  plaintiffs  attorney 
a  notice  that  he  excepts  to  the  sureties  therein.  Within  ten  davs 
after  service  of  such  a  notice,  the  plaintiff  must  serve,  upon  the 
defendant's  attorney,  a  notice  of  the  justification  of  the  same  or 
new  sureties  before  a  -judge  of  court,  or  a  county  judge,  at  a 
specified  time  and  place;  the  time  to  be  not  less  than  five  nor 
more  than  ten  days  thereafter,  and  the  place  to  be  within  the 
county  where  the  action  is  triable. 

Id.,  H  5  sad  6.  am'd. 

|  8276.   Justification  of  «uretie«.      Allowance   of  wnder- 


Section  580  of  this  act  applies  to  the  justification  of  the  sure- 
ties. Where  the  judge  finds  the  sureties  sufficient,  he  must  annex 
the  written  examination,  if  any.  to  the  undertaking,  indorse  his 
allowance  thereon,  and  cause  them  to  be  filed  with  the  clerk. 
Where  the  defendant  fails  duly  to  except  to  the  sureties,  the  un- 
dertaking is  deemed  allowed,  and  must  be  indorsed  and  filed  is 
Vke  manner.  •" 

Jd..  H  5  and  6,  am'd;  L.  1875,  eh.  SOS. 
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|  89T6.   [An^   1891.3    Orfter  to  *!▼«  aaaitlonal  »c«*rttir 


'  At  any  time  after  the  allowance  of  an  undertaking,  given  pur- 
■tiant  to  iuch  an  order,  or  as  prescribed  in  section  3278  of  this 
act,  or  after  notice  of  the  payment  into  court  made  pursuant  to 
such  an  order,  the  court,  or  a  judge  thereof,  upon  satisfactory 
proof,  by  affidavit,  that  the  sum  specified  in  the  undertaking, 
or  the  amount  of  such  payment,  is  insufficient;  or  that  one  or 
more  of  the  sureties  have  died,  or  become  insolvent,  or  that  his 
or  their  circumstances  have  become  so  precarious  that  there  is 
reason  to  apprehend  that  the  undertaking  is  insufficient  for  the 
security  of  the  defendant;  must  make  an  order  requiring  the 
plaintiff  to  give  an  additional  undertaking,  or  make  an  additional 
payment  into  court.  The  last  four  sections  apply  to  such  an  or- 
der, and  to  the  undertaking  given,  or  payment  made,  pursuant 
thereto. 

L.  1801,  en.  161. 

|  8977*  Effect  of  failure  to  obey  order  to  rive  security. 

Where  the  plaintiff  fails  to  comply  with  an  order,  made  as  ore- 
scribed  in  this  title,  or  to  procure  the  allowance  of  an  under- 
taking given  pursuant  to  sucn  an  order,  the  defendant  is  entitled 
to  a  judgment  dismissing  the  complaint,  and  in  his  favor  for 
costs.    The  defendant  may  apply  therefor,  as  upon  a  motion. 

2  B.  8.  620,  f  4,  am'd;  L.  1875,  ch.  806. 

|  8&78«  Liability  of  attorney,  for  coats  in  certain  actions* 

Where  a  defendant  is  entitled  to  require  security  for  costs,  as 

{prescribed  in  section  3268  of  this  act,  the  plaintiffs  attorney  is 
iable  for  the  defendant's  costs,  to  an  amount  not  exceeding  one 
hundred  dollars,  until  security  is  given,  as  prescribed  in  this  title. 
The  plaintiffs  attorney  may  relieve  himself  from  that  liability* 
although  the  defendant  may  not  require  security  for  costs  to  be 
given,  by  filing  and  procuring  the  allowance  of  an  undertaking* 
as  if  an  order  had  been  made  as  prescribed  in  section  3272  of 
this  act. 

Id.,  Sf  7  and  a 

|  3279.  This  title  applies  to  special  proeeedLlnn-a, 

The  foregoing  sections  of  this  title  apply  to  a  special  proceed- 
ing instituted  in  a  court  of  record,  in  like  manner  as  to  an  action; 
lor  which  purpose,  the  prosecuting  party,  other  than  the  people, 
or,  where  the  special  proceeding  is  instituted  in  the  name  of  the 
people  upon  the  relation  of  a  private  corporation  or  individual, 
tb~  relator*  is  deemed  a  plaintiff,  and  the  advene  party*  a-d* 
foedant. 
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TITLE  IV. 
General  provisions  relating  to  t 

Sec.   3280.  Taking  fees   not   prescribed   by  law,    prohibited. 

8281.  Id. ;     for  serrlces  not  rendered,   except,   etc. 

8282.  Penalty  for  extortion. 

3283.  Clerk  of  court  of  appeals  to  account  for  and  pay  over 

3284.  [Repealed.] 

3286.  Certain  county  clerks  and  registers  must  account  for  feea. 
'  3286.  General   prorlslons  as   to  fees,   etc.,   to  be  accounted  for. 

3287.  Fees  of  certain  officers  to  be  taxed  upon   demand. 

3288.  Parties,  attorneys,  etc.,  when  not  allowed  fees. 
8289.  No  fee  for  administering  certain  official  oatas. 
3290.  Certain   searches  to  be  gratuitous. 

8281.  Officer,   etc.,   may   charge  fee  paid   for  oath,  postage,   etc. 

3292.  Id.;  his  fees,  etc.,  to  be  patd  before  required  to  transmit  papers. 

3293.  Provision   where   printers   In   county   refuse   to  publish, 
8294.  Affidavit  of  refusal    to  publish,    etc. 

3296V  Comptroller  to  audit  certain   charges. 


I  3880.  [Repealed  by  L.  1909,  chs.  85  and  51.  See  Consoli- 
dated Laws,  tits.  Judiciary  Law,  §  252,  Public  Officers  Law. 
§67.] 

ft  888l-»8288.  [Repealed  by  L.  1909,  ch.  51.  See  Consoli- 
dated Laws,  tit  Public  Officers  Law,  $  67.] 

f  8888.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated  Laws, 
tit.  Judiciary  Law,  §  256.] 

f  8884.  [Repealed  Jan.  1,  1896;  L.  1895,  ch.  946.] 

f  8885.  [Repealed  by  L.  1909,  ch.  16.  See  Consolidated  Laws, 
tit  County  Law,  •§  161.] 

I  8886.  [Repealed  by  L.  1909,  ch.  51.  See  Consolidated  Laws, 
tit  Public  Officers  Law,  |  70.] 

1  8887.  [Arn'd,  1895.]  Fee*  of  certain  officers  to  be 
taxed  upon  deaaaad. 

Bach  county  clerk  or  register  of  deeds,  who  claims  any  fees 
by  virtue  of  his  office;  and  each  sheriff  or  coroner,  who,  upon  the 
collection  of  an  execution,  or  the  settlement,  either  before  or 
after  judgment,  of  an  action  or  a  special  proceeding,  claims  any 
fees,  which  have  not  been  taxed;  must,  upon  the  written  demand 
of  the  person  liable  to  pay  the  same,  cause  them  to  be  taxed 
within  the  county,  upon  notice  to  the  .person  making  the  de- 
mand, by  a  justice  of  the  supreme  court,  or  the  county  judge. 
After  such  a  demand  is  made,  the  officer  cannot  collect  his  fees, 
until  they  have  been  so  taxed. 

2  B.  8.  652,  |t  1  and  2  (2  Edm.  671) :  U  1844,  ch.  127,  ||  2  and  8 
(4    Edm.    694);    U    1895,    ch.  946. 

I  8888.  Partlee,  attorneys,  ete.,  when  not  allowed  fee*. 

A  party  to  an  action  or  a  special  proceeding  is  not  entitled  to 
a  fee.  for  attending  as  a  witness  therein,  in  his  own  behalf,  or 
in  behalf  of  a  party  who  pleads  jointly,  or  is  united  in  interest. 
with  him;  and  an  attorney  or  counsel,  in  an  action  or  special 
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proceeding,  is  not  entitled  to  a  fee,  for  attending  as  a  witness 
therein,  in  behalf  of  his  client. 

See  2   R.    S.    631,    |    15    (2   Kdm.   671.) 

f  8289.  [Repealed  by  L.  1909,  ch.  51.  See  Consolidated  Laws, 
tit.  Public  Officers  Law,  §  69.] 

f  8200.  [Repealed  by  L.  1909,  ch.  23.  See  Consolidated  Laws, 
tit.  Executive  Law,  §  84.] 

f  32»i.  [Repealed  by  L.  1909,  ch.  51.  See  Consolidated  Laws, 
tit.  Public  Officers  Law,  |  68.] 

f  3292.  Id.;  bis  fee*,  etc.,  to  be  paid  before  required  to 
transmit  paper. 

Each  provision  of  this  act,  requiring  a  judge,  clerk,  or  other 
officer  to  transmit  a  paper  to  another  officer,  for  the  benefit  of 
a  party,  is  to  be  construed  as  requiring  the  transmission  only  at 
the  request  of  the  person  so  to  be  benefited,  and  upon  payment 
by  him  of  the  fees  allowed  by  law  for  the  paper  transmitted,  or 
any  copy  or  certificate  connected  therewith,  and  the  expenses 
specified  in  the  last  section. 

L.    1876,   ch.   440,    f   12. 


1  3293.  Provision  where  printers  In  county  refnse  to 
publish. 

If  the  proprietor  of  each  newspaper,  published  in  a  city  or 
county,  in  which  any  notice,  order,  citation,  or  other  paper  ia 
required  by  law  to  be  published,  refuses  to  publish  the  same, 
for  the  fees  prescribed  by  law  for  the  publication,  it  may  be  pub- 
lished in  the  newspaper,  printed  at  Albany,  in  which  legal  no- 
tices are  required  bv  law  to  be  published.  If  it  is  required  by 
law  to  be  published  in  that  newspaper,  and  also  in  another  news- 
paper published  in  a  city  or  county,  and  the  proprietor  of  each 
newspaper  in  that  city  or  county  refuses  to  publish  it  for  the  fees 
so  prescribed,  it  may  be  published  in  the  newspaper,  published 
nearest  to  the  place,  where  a  person  is  required  to  appear,  or 
where  an  act  is  to  be  done,  pursuant  thereto,  the  proprietor  of 
which  will  publish  the  same,  for  those  fees.  Publication,  made 
as  prescribed  in  this  section,  is  as  valid,  as  if  It  was  made  in  the 
city  or  county,  where  the  publication  thereof  is  so  required  by 
law. 

2  R.   S.   648,   SI  46  and  47   (2  Edm.  667). 

|  8294.  Affidavit  of  refusal  to  publish,  etc 

Where  publication  is  made,  as  prescribed  in  the  last  section, 
elsewhere  than  in  the  city  or  county  where  it  is  otherwise  re- 
quired by  law  to  be  made,  the  affidavit  of  publication  must 
either  be  accompanied  with  an  affidavit,  or  contain  a  statement* 
to  the  effect  that  an  application  to  publish  the  advertisement 
was,  before  such  publication,  made  to  the  proprietor  of  each 
newspaper  published  in  the  city  or  county;  tnat  the  amount  of 
the  legal  fees  for  such  publication  was  at  the  same  time  tendered; 
and  that  the  application  was  refused.  Such  an  affidavit  is  pre- 
sumptive evidence  of  the  facts  stated  therein. 
2  R.  a  648,  |  40. 

f  3295.  r  Repealed  by  L.  1009,  ch.  58.  See  Consolidated  Laws, 
tit  State  Finance  Law,  §  46.] 
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TITLE  V. 
Sains  allowed  as  fees. 

8eo.  3296.    Referee's  fees  generally. 

8287.    Id.;  upon  sales  of  real  property. 

8298.    Fees  for  oaths  and  acknowledgments. 

3298.    Surveyors'    and    commissioners'    fees,    In    action    for   partition   or 

dower,  etc. 
3300.    Pees  of  the  clerk  of  the  court  of  appeals. 
8301.    Clerk's  fees  in  civil  actions  generaUy. 
3802.     The  last  section  qualified. 
3303.     Clerk's  fees  upon  naturalisation. 
8304.     Fees  of  county  clerks  generally. 
3305.    Certain  provisions  not  affected  by  the  last  section. 
3305a.  Fees  for  certifying  prepared  copies. 
3308.     Fees  of  register  and  other  clerks. 
3308a.  Fees  of  county  clerk  for  entries  of  moneys  deposited  with  county 

treasurer. 
3307.    Sheriff's  fees. 
8308.    The  last  section  qualified. 

8809.  Id.;   how  collected. 

8810.  Coroner's  fees. 

8811.  Stenographer's  fees. 

8312.    Compensation  of  deputy  sheriffs  and  constables  attending  courts. 
8818.     Pees  of  trial  jurors, 


nay  —rr  allows  at  if  to  grand  mad  trial  Jurors. 
open  vrsftrmcted  trials. 


SSIfi.  M. 

SM,  Jurors'  fees  in  special  psoeeedings. 

8317.  Pees  of  printers. 

8818.  Witnesses*  fees  generally 

U.:  on  dm— itliw  to  he 


Fees  of  county  treasurer,  and  chamberlain  of  New  York. 
3322.     Fees  of  a  justice  of  the  peace. 
8828.    Constable's  fees. 

3324.  Id.;  affidavit  upon  claim  for  travel  fees, 

3325.  Justice's   court,    fees  upon  a  commission. 

3326.  Id.;  jurors'  fees. 
8827.     Id.;  witnesses'  fees. 

8328.     Id.;   fees  to  be  paid  before  services  rendered. 
i  8829.     Id.;  by  whom  fees  to  be  paid. 

1  8830.    Certain  special  provisions  excepted  from  this  title. 

8831.     Provision  as  to  change  In  fees. 

8331a.  Presentation   of   claims   by    jurors  and  disposition  of  unclaimed 
'  fees. 

3332.    This  title  applies  to  civil  cases  only. 

3332a.  Exemption  of  counties  comprising  Greater  New  York. 

3332b.  Fees  of  county  clerks-  in  counties  comprising  Greater  New  York. 

3.182c.  Exemption   of   counties   comprising    Greater    New    York. 

3332d.  Fees  of  recording  officers  in  counties  comprising  Greater  New  York. 

|  8296.  [Am'd,  1806.]     Referee'*  fees  generally. 

A  referee,  in  an  action  or  a  special  proceeding  brought  in  a 
court  of  record,  or  in  a  special  proceeding,  taken  as  prescribed 
in  title  twelve  of  chapter  seventeen  of  this  act,  is  entitled  to 
ten  dollars  for  each  day  spent  in  the  business  of  the  reference; 
unless  at  or  before  the  commencement  of  the  trial  or  hearing, 
a  different  rate  of  compensation  is  fixed,  by  the  consent  of  the 
parties,  other  than  those  in  default  for  failure  to  appear  or  plead, 
manifested  by  an  entry  in  the  minutes  of  the  referee,  or  other- 
wise in  writing,  or  a  smaller  compensation  is  fixed  by  the  court 
or  judge  in  the  order  appointing  him. 

Co.  Proc.,  f  313,  am'd.     L.  1896,  ch.  90.     In  effect  March  11,  1896. 

|  8297.  [Am'd,   1895.]      Id.)   upon  «alea   of  real   property. 

The  fees  of  a  referee  appointed  to  sell  real  property  pursuant 
to  a  judgment  in  an  action,  are  the  same  as  those  allowed  to  the 
sheriff,  and  he  is  allowed  the  same  disbursements  as  the  sheriff. 
Where  a  referee  is  required  to  take  security  upon  a  sale,  or  to 
distribute,  or  apply,  or  ascertain  and  report  upon  the  distribution 
or  application  of  any  of  the  proceeds  of  the  sale,  he  is  also  enti- 
tled to  one-half  of  the  commissions  upon  the  amount  so  secured, 
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proceeding,  is  not  entitled  to  a  fee,  for  attending  as  a  witness 
therein,  in  behalf  of  his  client. 

See  2   R.   S.    651,    |    15    (2   Edm.   671.) 

f  8289.  [Repealed  by  L.  1909,  ch.  51.  See  Consolidated  Lavs, 
tit.  Public  Officers  Law,  §  69.] 

I  8200.  [Repealed  by  L.  1909,  ch.  23.  See  Consolidated  Laws, 
tit.  Executive  Law,  §  84.] 

f  8291.  [Repealed  by  L.  1909,  ch.  51.  See  Consolidated  Laws, 
tit.  Public  Officers  Law,  |  68.] 

f  8292.  Id.  |  bis  fees,  etc.,  to  be  paid  before  required  te 
transmit  paper. 

Each  provision  of  this  act,  requiring  a  judge,  clerk,  or  other 
officer  to  transmit  a  paper  to  another  officer,  for  the  benefit  of 
a  party,  is  to  be  construed  as  requiring  the  transmission  only  at 
the  request  of  the  person  so  to  be  benefited,  and  upon  payment 
by  him  of  the  fees  allowed  by  law  for  the  paper  transmitted,  or 
any  copy  or  certificate  connected  therewith,  and  the  expense! 
specified  in  the  last  section. 

L.    1876,   ch.    440,    f   12. 


1  8298.  Provision  where  printers  in  county  re-fnso  to 
publish. 

If  the  proprietor  of  each  newspaper,  published  in  a  city  or 
county,  in  which  any  notice,  order,  citation,  or  other  paper  is 
required  by  law  to  be  published,  refuses  to  publish  the  same, 
for  the  fees  prescribed  by  law  for  the  publication,  it  may  be  pub- 
lished in  the  newspaper,  printed  at  Albany,  in  which  legal  no- 
tices are  required  i>v  law  to  be  published.  If  it  is  required  by 
law  to  be  published  in  that  newspaper,  and  also  in  another  news- 
paper published  in  a  city  or  county,  and  the  proprietor  of  each 
newspaper  in  that  city  or  county  refuses  to  publish  it  for  the  fees 
so  prescribed,  it  may  be  published  in  the  newspaper,  published 
nearest  to  the  place,  where  a  person  is  required  to  appear,  or 
where  an  act  is  to  be  done,  pursuant  thereto,  the  proprietor  of 
which  will  publish  the  same,  for  those  fees.  Publication,  made 
as  prescribed  in  this  section,  is  as  valid,  as  if  it  was  made  in  the 
city  or  county,  where  the  publication  thereof  is  so  required  by 
law. 

2  R.   S.   648,   SI  46  and  47   (2  Edm.  667). 

|  8294.  Affidavit  of  refusal  to  publish,  etc 

Where  publication  is  made,  as  prescribed  in  the  last  section, 
elsewhere  than  in  the  city  or  county  where  it  is  otherwise  re- 
quired by  law  to  be  made,  the  affidavit  of  publication  must 
either  be  accompanied  with  an  affidavit,  or  contain  a  statement, 
to  the  effect  that  an  application  to  publish  the  advertisement 
was,  before  such  publication,  made  to  '  the  proprietor  of  each 
newspaper  published  in  the  city  or  county;  tnat  the  amount  of 
the  legal  fees  for  such  publication  was  at  the  same  time  tendered; 
and  that  the  application  was  refused.  Such  an  affidavit  is  pre- 
sumptive evidence  of  the  facts  stated  therein. 

2  ».  &  648,  |  49. 

I  3295.  [Repealed  by  L.  1909,  ch.  58.  See  Consolidated  Uwt. 
tit.  State  Finance  Law,  §  46.] 
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TITIiE  V* 
Stuns  allowed  as  fees, 

See.  3206.    Referee's  fees  generally. 

8287.     Id.;  upon  sales  of  real  property. 

8298.     Fees  for  oaths  and  acknowledgments. 

3290.    Surveyors'    and    commissioners'    fees,    In    action    for    partition    or 

dower,  etc. 
8300.     Fees  of  the  clerk  of  the  court  of  appeals. 
8801.    Clerk's  fees  in  elm  actions  generally. 
8302.    The  last  section  qualified. 
3303.     Clerk's  fees  upon  naturalisation. 
8304.     Fees  of  county  clerks  generally. 
3805.    Certain  provisions  not  affected  by  the  last  section. 
3306a.  Fees  for  certifying  prepared  copies. 
3308.     Fees  of  regiater  and  other  clerks. 
3300a.  Fees  of  county  clerk  for  entries  of  moneys  deposited  with  county 

treasurer. 
330T.    Sheriff's  fees. 
8808.    The  last  section  qualified. 
8808.     Id.;   bow  collected. 

8810.  Coroner's  fees. 

8811.  Stenographer's  fees. 
8312.    Compensation  of  deputy  sheriffs  and  constables  attending  courts. 

Fees  of  trial  Jurats. 

Bsmnrrtssn  may  ssafce  sHam •mar  to  grass)  mad  trial  Jurors. 

Sd."  i— l**  -  vsy  ssmh  OTsarac&ed  trsEm 
8Sie.    Jurats'  fees  in  special  pssctedlngs. 
8917.     Fees  of  printers. 

witateases    fees  generally. 
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Fees  of  county  treasurer,  snd  chamberlain  of  New  York. 
8322.     Fees  of  a  Justice  of  the  peace. 
8828.    Constable's  fees. 

3324.  Id.;  affidavit  upon  claim  for  travel  fees. 

3325.  Justice's  court,    fees  upon  a  commission. 
8326.     Id.;  Jurors*  fees. 

8827.     Id.;  witnesses'   fees. 

3328.     Id.;   fees  to  be  paid  before  services  rendered. 

8320.     Id.;  by  whom  fees  to  be  paid. 

8830.     Certain  special  provisions  excepted  from  this  title. 

8881.     Provision  as  to  change  In  fees. 

8331a.  Presentation   of   claims  by   Jurors  and  disposition  of  unclaimed 

fees. 
3332.     This  title  applies  to  civil  cases  only. 
3332a.  Exemption  of  counties  comprising  Greater  New  Tort. 
3332b.  Fees  of  county  clerks  in  counties  comprising  Greater  New  York. 
3332c.  Exemption   of   counties   comprising    Greater    New    York. 
3332d.  Fees  of  recording  officers  In  counties  comprising  Greater  New  York. 

|  8296.  [Am'd,  1896.)     Referee**  fee*  ayenerally. 

A  referee,  in  an  action  or  a  special  proceeding  brought  in  a 
court  of  record,  or  in  a  special  proceeding,  taken  as  prescribed 
in  title  twelve  of  chapter  seventeen  of  thin  act,  is  entitled  to 
ten  dollars  for  each  day  spent  in  the  business  of  the  reference; 
unless  at  or  before  the  commencement  of  the  trial  or  hearing, 
a  different  rate  of  compensation  is  fixed,  by  the  consent  of  the 
parties,  other  than  those  in  default  for  failure  to  appear  or  plend, 
manifested  by  an  entry  in  the  minutes  of  the  referee,  or  other- 
wise in  writing,  or  a  smaller  compensation  is  fixed  by  the  court 
or  judge  in  the  order  appointing  him. 

Co.  Proc.,  |  313,  am'd.     I>.  1806,  cb.  90.     In  effect  March  11.  1W)6. 

|  829T.  [Am'd,   1895.]      Id.|   upon   sales   of  real   property. 

The  fees  of  a  referee  appointed  to  sell  real  property  pursuant 
to  a  judgment  in  an  action,  are  the  same  as  those  allowed  to  the 
sheriff,  and  he  is  allowed  the  same  disbursements  as  the  sheriff. 
Where  a  referee  is  required  to  take  security  upon  a  sale,  or  to 
distribute,  or  apply,  or  ascertain  and  report  upon  the  distribution 
or  application  of  any  of  the  proceeds  of  the  sale,  he  is  also  enti- 
tled to  one-half  of  the  commissions  upon  the  amount  so  secured, 
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distributed  or  applied,  allowed  by  law  to  an  executor  or  admin- 
istrator for  receiving  and  paying  out  money.  But  commissions 
shall  not  be  allowed  to  him  upon  a  sum  bidden  by  a  party,  and 
applied  upon  the  party's  demand  as  fixed  by  the  judgment,  with- 
out being  paid  to  the  referee,  except  to  the  amount  of  ten  dollars. 
And  a  referee's  compensation,  including  commissions,  cannot, 
where  the  sale  is  under  a  judgment  in  an  action  to  foreclose  a 
mortgage,  exceed  fifty  dollars,  unless  the  property  sold  for  ten 
thousand  dollars  or  upwards,  in  which  event  the  referee  may 
receive  such  additional  compensation  as  to, the  court  may  seem 
proper,  or  in  any  other  cause  five  hundred  dollars. 

L.  I860,  ch.  579,  |  4,  am'd;  and  see  Co.  Proc.,  f  309,  am'd;  I*.  1876, 
ch.  431.  |  11;  L.  1895,  cb.  241. 

|  3298.  Pee*   for  oatha  and  acknowledgment*. 

Any  officer,  authorized  to  perform  the  services  specified  in  this 
section,  and  to  receive  fees  therefor,  is  entitled  to  the  following 
fees: 

1.  For.  administering  an  oath  or  affirmation,  and  certifying  the 
S8^^,when^^qutred','i,exc'et)t'  where  anp4J^Jee  Js  specially  pre- 
scribed^y , .  sfotfu  to*  \ w#)y «n  oaBla^i  «  <**n .  ^m  n  »    Am 

2.  For  taking  and  cetfeif ying-* thy-ayhau wlejf  ment  *V>r  'groof  of 
the  execution  of  a  written  "in^mimerifT by Jke^jtertioTL  tweJky-five 
cents;  and  by  each  additional  perajm^l^el^ '<$£&£. *£Or  shearing 
each  witness  thmt9,i«i»rfejitftmi  «*  «t  nin  ■*  mm  .  *i    ^m 


2  R.  S.  63T,  I  28  (2  Edm.  658) ;.L,  184TV  fcBJ  *«(,(€  TOtt.  VOU:^  1810. 
ch.  238.  S  2  (3  Edm.  302).     ' 

|  3299.  Surveyors'  and  eommiaaionera*  fees  in  actio*  for 
partition  or  dower,  etc. 

A  surveyor,  employed  as  prescribed  by  law,  in  an  action  for 
partition  or  dower,  or  to  determine  dower:  is  entitled  to  five  dol- 
lars for  each  day,  actually  and  necessarily  occupied  in  survey- 
ing, laying  out,  marking,  or  mapping  land  therein.  Each  assist- 
ant, so  employed,  is  entitled  to  two  dollars  for -each  day,  actually 
and  necessarily  occupied  in  serving  under  the  surveyors  direction. 
Each  commissioner,  appointed  as  prescribed  by  law,  to  make 
partition  oc  admeasure  dower,  ia  entitled  to  five  dollars  for  each 
clay's  actual  and  necessary  service. 

2*  B.  8.  643,  51  34  and  35  (2  Edm.  662).  am'd. 

|  8800.  Fees  of  the  cleric  of  tfce  court  of  appeal*. 

The  clerk  of  the  court  of  appeals  is  entitled,  for  the  services 
specified  in  this  section,  to  the  following  fees: 

For  filing  a  notice  of  appeal  to  that  court,  and  all  the  paper* 
transmitted  therewith,  fifty  cents. 

For  filing  any  other  paper,  ten  cents. 

For  drawing  an  order,  twenty  cents  for  each  folio. 

For  entering  an  order,  twenty  cents;  and  for  each  folio  more 
than. two,  ten  cents. 

For  drawing  a  judgment,  twenty-five  cents;  and  for  each  folio 
more  than  two,  ten  cents. 

For  entering  a  judgment,  twenty-five  cents;  and  for  each  folio 
more  than  two,  ten  cents. 

For,  a  certified  copy  of  an  order,  record,  or  other  paper,  entered 
or  filed  in  his  office,  ten  cents  for  each  folio. 

For  engrossing  a  remittitur,  ten  cents  for  each  folio. 

For  a  certificate,  other  than  that  a  paper,  for  the  copying  of 
which  he  is  entitled  to  a  fee,  is  a  eopy,  twenty-five  cents. 

For  sealing  any  paper  when  required,  fifty  cents. 

2  R.  8.  622,  |  2  (2  Edm.  646);  JU  1847,  ch.  277,  J  T.  -> 
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I  3801.  £Am'd,  1890.]     Clerk'*  fees  in  civil   action*   gen- 
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Except  as  otherwise  prescribed  in  the  next  section,  each  clerk 
of  the  court  of  record  is  entitled  for  his  services  in  an  action  or  a 
special  proceeding*  brought  in  or  transferred  to  the  court  of  which 
he  is  clerk,  to  the  following  fees: 

Upon  the  trial  of  the  action,  or  the  hearing,  upon  the  merits,  of 
the  special  proceeding,  from  the  party  bringing  it  on,  one  dollar. 

For  entering  final  judgment  in  the  action,  or  entering  a  final 
order  in  the  special  proceeding,  including  the  filing  of  the  judg- 
ment-roll, and  a  copy  of  the  judgment  to  insert  therein,  fifty 
cents;  and  ten  cents  in  addition  for  each  folio  exceeding  ten, 
contained  in  the  order  or  judgment. 

For  entering  any  other  order  or  an  interlocutory  judgment,  ten 
cents  for  each  folio,  exceeding  five. 

For  a  certified  or  other  copy  of  an  order,  record,  or  other  paper, 
entered  or  filed  in  his  office,  five  cents  for  each  folio. 

Where,  on  an  appeal  from  a  judgment  or  order,  a  party  shall 
present  to  the  clerk  a  printed  copy  of  the  judgment-roll  or  order 
appealed  from,  it  shall  be  the  duty  of  the  clerk,  as  required,  to 
compare  and  certify  the  same,  tor  which  service  -  he  shall  be 
entitled  to  be  paid  at  the  rate  of  one  cent  per  folio. 

For  a  certified  transcript  of  the  docket  of  a  judgment,  twelve 
cents. 

For  filing  a  transcript  or  docketing  or  re-docketing  a  judgment  A 

thereupon,  six  cents.  M 

He  is  not  entitled  to  any  fee,  or  other  compensation,  for  any        H 
other  service,  in  an  action  or  a  special  proceeding  in  the  court,         W 
except  that  where  he  is  also  county  clerk,  he  may  charge  fees  as         ^ 
prescribed  in  section  3304  of  this  act,  subject  to  the  limitations 
therein  contained. 

Where  the  attorneys  for  all  the  parties  interested,  other  than 
parties  in  default  or  against  whom  a  judgment  or  a  final  order  has 
been  taken,  and  is  not  appealed  from,  stipulate  in  writing  that 
a  paper  is  a  copy  of  any  paper  whereof  a  certified  copy  is  re- 
quired by  any  provision  of  this  act,  the  stipulation  takes  the  place 
of  a  certificate,  as  to  the  parties  so  stipulating,  and  the  clerk  is 
not  required  to  certify  the  same  or  entitled  to  any  fee  therefor. 

And  the  paper  so  proved  by  stipulation  shall  be  received  by 
the  clerks  of  all  the  courts  and  by  the  courts  and  shall  be  used 
or  filed  with  the  same  force  and  effect  as  if  certified  by  a  clerk  of 
the  court. 
See  Go.  Proc.,  f  312;  L.  1890,  ch.  SI  2. 
I  8802.   [Am'd,  1805.]     The  lut  section  Qualified. 

The  last  section  does  not  apply  to  the  clerk  of  a  surrogate's 
court,  of  the  city  court  of  the  city  of  New  York,  of  the  city 
court  of  Yonkers,  of  the  justice's  court  of  the  city  of  Albany,  or 
of  a  mayor's  or  recorders  court. 

L.  1805,  ch.  946. 

f  3803,  [Repealed  by  L.  1909,  ch.  85.    See  Consolidated  Laws, 
tit.  Judiciary  Law,  §  253.] 
|  8304.   [Am'd,  1806;]     Fee*  of  county  clerks  generally, 

A  county  clerk  is  entitled,  for  the  services  specified  in  this  sec- 
tion, except  where  another  fee  is  allowed  therefor  by  special 
statutory  provision,  to  the  following  fees  to  be  paid  in  advance: 

For  searching  and  certifying  the  title  to,  and  incumbrances 
upon  real  property,  for  each  year  for  which  the  search  is  made, 
for  each  name,  and  each  kind  of  conveyance  or  lien,  five  cents. 

For  a  copy  of  an  order,  record,  or  other  paper,  entered  or  filed 
in  his  office,  eight  cents  for  each  folio. 
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For  filing  a  transcript,  and  making  an  entry  as  prescribed  in 
section  1258  of  this  act,  twelve  cents. 

For  issuing  an  execution  upon  a  judgment,  a  transcript  whereof, 
or  of  the  docket  of  which,  has  been  filed  in  his  office,  fifty  cents, 
to  be  paid  by  the  party  at  whose  request  the  execution  is  issued, 
and  to  be  collected  by  the  sheriff  in  addition  to  the  sum  due  upon 
the  judgment. 

For  recording  and  indexing  a  notice  of  the  pendency  of  an 
action,  filed  in  his  office,  ten  cents  for  each  folio  contained  in  the 
notice. 

For  canceling  such  a  notice,  or  a  notice  filed  in  his  office,  as 
as  prescribed  in  section  649  of  this  act,  twenty-fire  cents. 

For  recording  any  instrument,  which  must  or  may  legally  be 
recorded  by  him,  ten  cents  for  each  folio. 

For  filing  a  certificate  of  satisfaction,  or  other  satisfaction-piece 
of  a  mortgage,  and  entering  the  satisfaction,  twenty -five  cents. 

For  affixing  and  indexing  a  notice  of  foreclosure  of  a  mortgage 
as  prescribed  in  section  2390  of  this  act,  twenty-five  cents. 

For  entering  a  minute  that  a  mortgage  has  been  foreclosed, 
ten  cents. 

For  filing  and  entering  a  satisfaction  of*  an  assignment  of  a 
judgment,  twelve  cents. 

For  filing  and  entering  the  bond  of  a  collector  or  other  officer 
authorized  to  receive  taxes,  twelve  cents. 

For  searching  for  such  a  bond,  six  cents. 

For  entering  satisfaction  thereof,  twelve  cents. 

For  sealing  any  paper,  when  required,  twelve  cents. 

For  filing  and  docketing  notice  of  a  mechanic's  lien,  ten  cents. 

For  filing  and  entering  specifications  and  all  other  papers  relat- 
ing to  a  lien  against  a  vessel,  twenty-five  cents. 

For  filing  any  paper  required  by  law  to  be  filed  in  his  office, 
other  than  as  expressly  provided  for  in  this  section,  six  cents. 

For  filing  any  paper  deposited  with  him  for  safe  keeping,  six 
cents;  and  for  searching  for  such  a  paper,  when  required,  three 
cents  for  each  paper  necessarily  opened  and  examined. 

For  a  certificate,  other  than  that  a  paper,  for  the  copying  of 
which  he  is  entitled  to  a  fee,  is  a  copy,  twenty-five  cents. 

For  inquiring  into,  determining,  and  certifying  the  sufficiency 
of  the  sureties  of  a  sheriff,  fifty  cents. 

For  attending  upon  the  canvassing  of  votes,  given  at  an  elec- 
tion, two  dollars. 

For  drawing  the  necessary  certificates  of  the  result  of  the  can- 
vass, eighteen  cents  for  each  folio;  and  for  the  necessary  copies 
thereof,  nine  cents  for  each  folio. 

For  notifying  the  governor  that  any  person  has  taken  an  oath 
of  office,  ten  cents  and  the  necessary  postage. 

For  notifying  the  governor  that  anv  person  has  neglected  to 
take  an  oath  of  office,  or  to  file  or  renew  any  security,  within  the 
time  prescribed  by  law,  or  of  a  vacancy  in  an  office  In  his  county, 
ten  cents  and  the  necessary  postage. 

For  notifying  any  person  of  his  appointment  to  office,  twentr- 
five  cents,  and  the  expenses,  actually  and  necessarily  incurred  in 
giving  the  notice,  which  the  comptroller  deems  reasonable. 

For  entering,  in  the  minutes  of  the  county  court,  a  license  to 
keep  a  ferry,  and  for  a  copy  thereof,  one  dollar. 

P  or  taking  and  entering  a  recognizance,  from  any  person  au- 
thorized to  keep  a  ferry,  twenty-five  cents. 

But  a  county  clerk  is  not  entitled  to  any  fee,  under  this  section, 

*  Word    "  of "    used   In    the   amendment   of    1*06.     Evidently    Inadvertently 
used  for  word  "  or  "  which  appears  in  the  original  code. 
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for  a  copy  of,  or  for  filing  or  certifying,  any  paper,  in  a  civil 
action  or  special  proceeding,  in  a  court  of  which  he  is  ex-officio 
clerk. 

2  R.  8.  638,  f  80  (2  Edm.  650);  L.  1864,  ch.  58,  f  4  (6  Bdm.  231); 
2  R.  8.  545,  f  8  (2  Edm.  565);  L.  1873,  ch.  489,  |  4  (9  Bdm.  622); 
L.    1896.  ch.   572.     In  effect  May   12,    1896. 

|  3305.  Certain  provisions  not  affected  by  tfce  last  seotion. 

The  last  section  does  not  affect  any  special  statutory  provision, 
remaining  unrepealed  after  this  title  takes  effect,  whereby  a  fee, 
different'  from  the  fee  therein  allowed,  is  allowed  to  the  -clerk  of 
the  city  and  county  of  New  York,  or  of  the  county  of  Kings,  for 
a  service  therein  specified. 

L.  1853,  ch.  142.  ||  1  and  2;  Co.  Proc,  f  256;  L.  1874,  ch.  304;  L. 
1868,  ch.   720;  L.  1871,  ch.  734. 

S  8306a,  [Added,  1014.]  Fees  for  certifying  prepared 
copies. 

Whenever  there  shall  be  presented  to  any  public  officer  for 
certification  or  exemplification,  a  previously  prepared  legibly  type- 
written or  printed  copy  of  any  document,  paper,  book  or  record 
in  such  officer's  custody,  the  fees  in  such  case,  for  certification 
or  exemplification,  shall  be  at  the  rate  of  three  cents  for  each 
folio;  but  the  minimum  total  charge  for  certification  or  exempli- 
fication in  all  cases  shall  be  twenty-five  cents. 
Added  by  L.  1914,  ch.  345,  in  effect  Sept.   1,   1914. 

|  8306.   [Am'd,  1915.]     Fees  of  register  and  other  clerks. 

The  register  of  any  count ji,  or  the  clerk  of  any  court  of  record, 
is  entitled  for  any  services*  specified  in  thirty-three  hundred  and 
four,  which  he  is  authorized  to  perform,  to  the  fees  specified 
therein,  subject  to  the  qualifications  therein  contained,  unless  a 
different  fee  therefor  is  fixed  by  statute. 

Am'd   by  L.   1915,   ch.  626,  in  effect  May   14,   1915. 

1  8300a.  [Added.  1909.]  Fees  of  county  clerk  for  entries 
of  moneys  deposited  with  county  treasurer. 

The  county  clerk  shall  be  entitled  to  receive,  for  making  the 
entries  required  of  him  by  law  of  moneys  deposited  with  the 
county  treasurer  the  sum  of  fifty  cents  in  each  case,  to  be  paid 
by  the  party  to  the  action  or  proceeding,  and  taxed  as  a  dis- 
bursement therein. 

Added  by  L.  1909,  ch.  65.  Derivation  —  L.  1889,  ch.  330,  fi  2,  as  am'd 
bj  L*.  1895,  ch.  544,  |  2.  See  note  20  of  notes  of  Board  of  Statutory 
Consolidation  at  end  of  code. 

|  3307.    [Am'd,  1884,  1884,  190T,  1915,  1917.]     Sheriff's  fees. 

A  sheriff  is*  entitled,  for  the  services  specified  in  this  section, 
to  the  following  fees; 

1.  For  serving  a  summons  with  or  without  either  a  copy  of  the 
complaint,  or  a  notice  specified  in  section  four  hundred  and  nine- 
teen or  section  four  hundred  and  twenty-three  or  this  act;  one 
dollar,  except  that  in  the  counties  of  New  York,  Kings,  Bronx, 
Queens  and  Richmond,  it  shall  be  one  dollar  and  fifty  cents;  or 
for  serving  or  executing  an  order  of  arrest,  or  any  other  mandate, 
for  the  service  or  execution  of  which  no  other  fee  is  specially 
prescribed  by  law,  except  a  subpoena,  one  dollar;  except  that  in 
the  counties  of  New,  York,  Kings,  Bronx  Queens  and  Richmond, 
it  shall  be  four  dollars,  for  each  person  served  or  as  to  whom  it  is 
executed:  and  for  necessary  traveling  to  serve  or  execute  the  same, 
six  cents  for  each  mile  traveled,  going  and  returning;  the  travel- 
ing fees  to  be  computed  from  the  court  house  of  the  county;  or, 
if  there  are  two  or  more  court  houses,  from  that  nearest  to  the 
place  of  service  or  execution.  But  where  two  or  more  mandates 
are  delivered  to  a  sheriff,  to  be  served  upon  or  executed  against 
one  person,  at  one  time,  in  one  action  or  special  proceeding;  or 
where  a  mandate  is  served  upon  or  executed  against  two  or  more 
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persons,  in  one  action  or  special  proceeding,  and  in  the  course  of 
one  journey ;  the  sheriff  is  entitled,  in  all,  to  six  cents*  only,  for 
each  mile  traveled. 

2.  For  levying  a  warrant  of  attachment,  against  the  property 
of  a  defendant,  issued  as  prescribed  in  title  third  of  chapter 
seventh  of  this  act,  or  for  executing  a  requisition  to  replevy  one 
or  more  chattels,  one  dollar;  except  that  in  the  counties  of  New 
York,  Kings,  Bronx,  Queens  and  Richmond  it  shall  be  five  dol- 
lars; and,  also,  such  additional  compensation,  for  his  trouble  and 
expenses,  in  taking  possession  of  and  preserving  the  property,  as 
the  judge,  issuing  the  warrant,  or  in  case  of  a  replevin,  as  the 
court  or  a  jud$e  thereof  allows,  and  the  judge  or  court  may  make 
an  order  requiring  the  party  liable  therefor  to  pay  the  same  to 
the  sheriff.  For  making  and  filing  a  description  of  real  property, 
or  an  inventory  of  personal  property  attached,  twenty-five  cents 
for  each  folio;  except  that  in  the  counties  of  New  York-  Kings, 
Bronx,  Queens  and  Richmond,  it  shall  be  fifty  cents  tor  each 
folio;  for  each  necessary  copy  thereof,  twelve  cents  for  each  folio; 
except  that  in  the,. counties  of  New  York,  Kings,  Bronx,  Queens 
and  Richmond,  it  shall  be  twenty  cents  for  each  folio;  to- 
gether with  such  compensation  to  the  appraisers,  as  the  judjr 
issuing  the  warrant  allows,  not-  exceeding  two  dollars  to  each 
appraiser,  for  each  day  actually  employed.  For  advertising,  dar- 
ing the  pendency..  o.f  the,,  action** peraanaJ  ,property  attached,  the 
same  fees  as  are  .allowed  to  a  sheriff  for  advertising  personal 
property  for  sale,  by  virtue  of  an  execution.  If  the  action  is  set- 
tled, either  before  or  after  judgment,  the  sheriff  is  entitled  to 
poundage,  upon  the  value  of  the  property  attached,  not  exceed- 
ing the  sum  at  which  the  settlement  is  made. 

3.  For  a  copy,  necessarily  made  by  him,  of  a  summons  or  other 
mandate,  or  of  a  complaint,  affidavit,  or  other  paper  served  by 
him,  where  no  fee  therefor  is  specially  prescribed  by  law,  twelve 
cents  for  each  folio;  except  that  in  the  counties  of  New  York. 
Kings,  Bronx,  Queens  and  Richmond,  it  shall  be  twenty  cents 
for  each  folio. 

.  4.  For  notifying  jurors  to  attend  a  trial  term  of  a  court  of 
record,  fifty  cents  for  each  cause  placed  tipon  the  calendar  for 
trial  by  a  jury,  to  be  paid  by  the  party  first  putting  the  cause  on 
the  calendar  for  that  term.  But  the  sheriff  is  not  entitled  to 
more  than  one  dollar  and  fifty  cents  for  calendar  fees  in  one 
action.  The  clerk  shall  not  put  a  cause  upon  the  calendar,  for 
trial  by  a  jury,  until  the  fee  specified  in  this*  subdivision,  is  paid 
to  him,  for  the  use  of  the  sheriff.  And  where  the  cause  is  tried 
at  a  subsequent  term,  without  a  new  note  of  issue,  as  prescribed 
in  section  nine  hundred  and  seventy-seven  of  this  act,  the  party 
moving  the  trial  must  pay  to  the  clerk,  for  the  use  of  the  sheriff, 
the  calendar  fee  or  fees  remaining  unpaid.  No  sheriff  who  re- 
ceives an  annual  salary  in  whole  or  in  part  for  his  services  shall 
be  entitled  to  the  fees  provided  by  this  subdivision,  and  in  all 
counties  where  the  sheriff  receives  such  annual  salary,  the  clerk 
shall  place  all  causes  upon  the  calendar  for  trial  without  the  pay1 
ment  or  collection  of  any  fee  therefor. 

5.  For  notifying  jurors  drawn  to  attend  upon  a  writ  of  inquiry, 
or  to  try  the  validity  of  a  claim  to  personal  property,  seized  by 
virtue  of  a  warrant  of  attachment  or  an  execution,  or  m  obedience 
to  a  precept  issued  by  commissioners  appointed  to  inquire  con- 
cernfrg  the  incompetency  of  a  person  to  manage  himself  or  hi§ 
affairs,  in  consequence  of  idiocy.,  lunacy,  or  habitual  drunkenness, 
or  in  any  case  not  provided  for  in  the  last  preceding  subdivision 
of  this  section,  including  the  making  and  return  of  the  inquisition 
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when  required,  for  each  juror  notified,  twenty-fire  cents;  except 
that  in  the  counties  of  New  York,  Kings,  Bronx,  Queens  and 
Richmond,  it  shall  be  fifty  cents  for  each  juror  notified.  For  at- 
tending a  jury  when  required,  in  Buch  a  case,  two  dollars;  except 
that  in  the  counties  of  New  York,  Kings,  Bronx,  Queens  and 
Richmond,  it  shall  be  five  dollars. 

6.  For  receiving  an  execution  against  property,  entering  it  in 
his  books,  searching  for  property,  and  postage  on  the  return, 
when  made  through  the jpostofflce,  fifty  cents;  except  that  in  the 
counties  of  New  York,  Kings,  Bronx,  Queens  and  Richmond,  it 
shall  be  one  dollar  and  fifty  cents.  If  required  by  the  sheriff, 
that  fee,  together  with  his  fee  for  returning  the  execution,  must 
be  paid,  by  the  person  in  whose  behalf  the  execution  is  issued,  at 
the 'time  when  it  is  delivered  to  the  sheriff,  who  is  uot  bound  to 
execute  it  unless  the  fee  is  so  paid.  For  mileage  upon  an  execu- 
tion, for  each  mile,  going  only,  ten  cents;  to  be  computed  as  pre- 
scribed m  subdivision  first  of  this  section. 

7.  For  collecting  money  by  virtue  of  an  execution,  a  warrant 
of  attachment,  or  an  attachment  for  the  payment  of  money  in  an 
action,  or  a  special  proceeding;  or  by  virtue  of  a  warrant  for  the 
4si)*cJantt  ■oxuino—fr  issued  by  the-  edmptroltar,  w  T>y  a  county 


.. M,  treasurer^,  in  any,  county,  .except  New  York,  Kings,  Bronx, 
Oueens.  Richmond  or  Westchester,  three  per  centum  upon  the 
TOm  collected,  not  exceeding' two  hundred  and  fifty  dollars,  and 
,£wfe  pen. centum  -upon  the  residue  of  the  sum  collected;  and  in 
•*&$&  °tjtfap  xouMiea  of  New  York,  Kings,  Bronx,  Queens,  and 
Tticnmorianve  per  centum  upon  the  first  one  thousand  dollars  col- 
lected; two  and  one-half  per  centum  on  the  next  nine  thousand 
collected;  and  one  per  centum  on  all  sums  over  and  above  ten 
thousand  dollars,  in  the  county  of  Westchester,  two  and  one-half 
per  centum  upon  the  sum  collected  not  exceeding  two  hundred 
and  fifty  dollars,  and  one  and  one-quarter  per  centum  upon  the 
residue  of  {he  sum  collected;  and  also,  Where  an  execution  is 
stayed  after  a  levy,  by  order  of  the  court  or  otherwise,  or  where 
a  levy  is  upon  a  live  animal,  or  speedily  perishable  property,  such 
additional  compensation,  for  his  trouble  and  expenses  in  taking 
care  of  and  preserving  the  property,  as  the  court  or  a  judpe 
thereof  ajjows.  Where,  a  settlement  is  made  after  a  levy  by  vir- 
tue of  an  execution,  the  sheriff  is*  entitled  to  poundage  upon  the 
value  of  the  property  levied  upon,  not  exceeding  the  sum  at  which 
the  settlement  is  made,  and  to  the  additional  compensation,  if 
any,  provided  for  in  this  subdivision. 

8.  For  advertising  real  or  personal  property  for  sale,  by  virtue 
of  an  execution,  warrant  of  attachment,  or  other  warrants  speci- 
fied in  the  last  preceding  subdivisibn,  two  dollars,  unless  it  is 
stayed  or  settled  before  sale;  and  in  that  case,  one  dollar. 

9.  For  making  duplicate  certificates  of  the  sale  of  real  prop- 
erty, by  virtue  of  an  execution,  twenty-five  cents  for  each  folio. 
For  drawing  and  executing  a  conveyance,  upon  a  sale  of  real 
property,  two  dollars,  except  that  in  the  counties  of  New  York, 
Kings,  Bronx,  Queens  and  Richmond  it  shall  be  five  dollars  to 
be  paid  by  the  grantee.  The  sheriff  is  also  entitled  to  the 
printer's  fees,  as  prescribed  by  law,  paid  by  him  for  the  publica- 
tion, not  more  than  six  weeks,  of  a  notice  of  the  sale  of  real 
property,  and  he  may  require  the  party  directing  the  sale  to 
advance  the  printer's  fees,  in  which  case  he  must  repay  the  same 
out  of  the  proceeds.  Where  the  notice  is  published  more  than 
six  weeks,  or  the  sale  is  postponed,  the  expense  of  continuing  the 
publication,  or  of  publishing  the  notice  of  postponement,  must 
lie  paid  by  the  person  requesting  it.  Where  two  or  more  execu- 
tions against  the  property  of  one  judgment  debtor  are  in  the 


§  3307  AMOUNT  OF  FEES.  c2i>&* 

hands  of  the  sheriff,  at  the  time  when  the  property  is  first  adver- 
tised, the  sheriff  is  entitled  to  printer's  fees  upon  only  one  execu- 
tion, and  he  must  elect  upon  which  execution  he  will  receive  the 
same. 

10.  For  returning  any  mandate,  which  he  is  required  by  law 
to  return,  twelve  cents;  except  that  in  the  counties  of  New  York, 
Kings,  Bronx,  Queens  and  Richmond,  it  shall  be  twenty-five 
cents.  For  a  certified  copy  of  an  execution,  and  of  the  return  of 
satisfaction  thereupon,  delivered  as  prescribed  in  section  twelve 
hundred  and  sixty-six  of  this  act,  twenty-five  cents;  except  that 
in  the  counties  of  New  York,  Kings,  Bronx,  Queens  and  Rich- 
mond, it  shall  be  fifty  cents. 

11.  For  posting  and  publishing  the  notice  of  sale,  selling,  and 
conveying  real  property,  in  pursuance  of  a  direction  contained  in 
a  judgment,  the  like  fees,  as  for  the  same  services  upon  the  sale 
of  real  property  by  virtue  of  an  execution;  hot  wfeere  real  prop- 
erty is  sold  under  a  judgment  in  an  action  to  foreclose  a  mort- 
gage, the  sheriff's  entire  compensation  cannot  exceed  fifty  dollars. 

12.  For  taking  a  bond  for  the  liberties  of  the  jail,  one  dollar. 
For  taking  any   other  bond,   or  any   undertaking  wfakh  he  ■ 

authorized  to  take,  fifty  cents;  except  that  in  the  counties  of  New 
York,  Kings,  Bronx,  Queens  and  Richmond,  it  shall  be  one  dol- 
lar, and  the  notary's  fees  to  any  affidavit  or  acknowledgments. 
For  a  certified  copy  of  such  a  bond  or  undertaking,  twenty-five 
cents;  except  that  in  the  counties  of  New  York,  Kings,  Bronx, 
Queens  and  Richmond,  it  shall  be  fifty  cents. 

13.  For  executing  any  mandate,  requiring  him  to  put  a  person 
into  possession  of  real  property,  other  than  a  warrant  specified 
in  subdivision  eighteen  of  this  section,  and  removing  the  person 
in  possession,  one  dollar  and  fifty  cents,  except  that  in  the 
counties  of  New  York,  Kings,  Bronx,  Queens  and  Richmond,  it 
shall  be  five  dollars  and  the  same  travel  fees  as  upon  the  service 
of  a  summons. 

14.  For  each  person  committed  to  or  discharged  from  prison, 
in  an  action  or  a  special  proceeding,  one  dollar,  to  be  paid  by  the 
person  at  whose  instance  he  is  imprisoned.  For  attending  before 
an  officer  for  the  purpose  of  surrendering  a  prisoner,  or  receiv- 
ing into  custody  a  prisoner  surrendered,  in  exoneration  of  his 
bail,  including  all  his  services  upon  such  a  surrender  or  receipt, 
one  dollar. 

15.  For  attending  a  view,  two  dollars  for  each  day,  and  for 
traveling,  going  and  returning,  eight  cents  for  each  mile. 
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16.  For  bringing  up  a  prisoner,  upon  a  writ  of  habeas  corpus 
to  inquire  into  the  cause  of  detention,  one  dollar  and  fifty  cents; 
ana  for  traveling  to  and  from  the  jail,  twelve  cents  for  each  mile. 
For  bringing  np  a  prisoner,  upon  any  other  writ  of  habeas  corpus, 
the  same  fees;  and  for  attending  the  court  or  judge  thereupon, 
one  dollar  for  each  day.  The  sheriff  is  entitled,  in  addition  to 
the  sums  specified  in  this  subdivision,  to  his  actual  and  necessary 
expenses. 

17.  For  any  services,  which  may  be  rendered  by  a  constable, 
other  than  those  specially  provided  for  in  this  section,  the  same 
fees  as  are  allowed  by.  law  to  a  constable  for  those  services. 

18.  For  executing  a  warrant,  to  remove  any  person  from  lands, 
belonging  to  the  people  of  the  State,  or  to  Indians,  such  a  sum 
as  the  comptroller  audits,  and  certifies  to  be  a  reasonable  com- 
pensation. 

19.  For  giving  notice  of  any  general  or  special  election,  to  all 
the  officers,  to  whom  he  is  required  by  law  to  give  such  a  notice, 
one  dollar  for  each  town  or  ward,  in  addition  to  the  expense  of 
publishing  .the  notices,  as  required  by  law;  payable  from  the 
county  treasury. 

20.  For  notifying  constables  to  attend  a  court,  fifty  cents  for 
each  constable  notified. 

21.  For  attending  a  term  of  a  court,  which  he  is  required  by 
law  to  attend,  for  each  day,  three  dollars. 

22.  In  the  county  of  New  York  where  a  levy  has  been  made 
under  a  warrant  of  attachment  and  the  warrant  of  attachment 
Is  vacated  or  set  aside  by  order  of  the  court,  the  sheriff  is  entitled 
to  poundage  upon  the  value  of  the  property  attached  not  exceed- 
ing the  amount  specified  in  the  warrant,  and  such  additional 
compensation  for  his  trouble  and  etpense  in  taking  possession 
and  preserving  the  property  as  the  judge  issuing  the  warrant 
allows,  and  the  judge  or  court  may  make  an  order  requiring  the 
party  at  whose  instance  the  attachment  is  issued  to  pay  the  same 
to  the  sheriff;  and  in  Buch  county  when  said  attachment  has  been 
otherwise  discharged  by  order  of  the  court,  he  shall  be  entitled  to 
the  poundage  aforesaid  and  to  retain  the  property  levied  upon 
until  his  fees  and  poundage  are  paid  by  the  party  at  whose 
instance  the  attachment  is  discharged.   '' 

23.  In  the  county  of  New  York  where  an  execution  has  been 
vacated  or  set  aside,  the  sheriff  is  entitled  to  poundage  upon  the 
value  of  the  property  levied  upon  not  exceeding  the  amount  sped- 
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fied  m  the  execution,  and  the  judge  or  court  may  make  an  order 
requiring  the  party  liable  therefor  to  pay  the  same  to  the  sheriff. 

L.  1871,  ch.  415  (9  Edm.  87),  |  1,  am'd;  L.  1860.  ch.  225,  |  1  (2  Edm. 
608);  L.  1872,  ch.  20;  2  R.  S.  644.  |  38,  and  subsequent  sections.  Am'd 
by  L.  1884,  ell.  462;  L.  1894,  ch.  407;  L.  1907,  ch»  253;  L.  1915.  ch.  545; 
L.  1917,  ch.  266,  In  effect  Apr.  27,   1917. 

{8808.  The  last  section  qualified. 

The  last  section,  except  the  limitation  of  amount  contained  in 
subdivision  eleventh  thereof,  does  not  affect  any  special  statutory 
provision,  remaining  unrepealed  after  this  title  takes  effect, 
relating  to  the  fees  and  expenses  of  the  sheriff  of  the  city  and 
county  of  New  York,  or  the  sheriff  of  the  county  of  Kings. 

L.  1869,  ch.  669,  |  2;  L.  187S,  ch.  166,  I  2;  L.  1874,  ch.  192,  and  I* 
1876,  ch.  489,   I  2. 

f  8800.  Id.|  how  collected. 

The  fees  of  a  sheriff,  upon  an  execution  against  property, 
other  than  those  with  respect  to  which  it  is  specially  prescribed 
by  statute,  either  that  they  must  be  paid  by  a  particular  person, 
or  that  they  may  be  included  in  the  costs  of  the  party  in  whose 
favor  the  execution  is  issued,  must  be  collected  by  virtue  of  the 
execution,  in  the  same  manner  as  the  sum  therein  directed  to 
be  collected. 

2  ft.  S.  644,  I  38. 

|  8810.  Coroner's  fees. 

A  coroner  is  entitled  for  the  services  specified  in  this  section, 
to  the  following  fees: 

1.  For  performing  any  duty  of  a  sheriff,  in  an  action  or  a 
special  proceeding,  in  which  the  sheriff  is,  for  any  cause,  dis- 
qualified, the  same  fees  to  which  a  sheriff  is  entitled  for  the 
same  services. 

2.  For  confining  a  sheriff  in  a  house,  by  virtue  of  a  mandate, 
and  maintaining  him  while  there,  two  dollars  for  each  day,  to 
be  paid  by  the  sheriff,  before  he  is  entitled  to  be  discharged. 

2  R,S.  647,  |  39  (2  Edm.  606);  L.  1873,  ch.  833. 

|   8311.  [Am'd,  1805,  1915,  1916.]      Stenographer'*  fee*. 

Except  where  otherwise  agreed,  or  when  special  provision  is 
otherwise  made  by  statute,  a  stenographer  is  entitled,  for  a  copy 
fully  written  out  from  his  stenographic  notes  of  the  testimony. 
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or  any  other  proceeding,  taken  in  an  action,  or  a  special  proceed- 
ing in  a  court  of  record,  or  before  a  judge  or  justice  thereof,  and 
furnished,  upon  request,  to  a  party,  or  his  attorney,  to  the  fol- 
lowing fees  for  each  folio:  In  a  trial  term  of  the  supreme  court, 
or  at  a  special  term  of  the  supreme  court  in  the  third,  fourth, 
fifth,  sixth,  seventh  or  eighth  judicial  districts,  six  cents;  in  any 
other  court  or  courts,  ten  cents;  and  for  the  copy  of  the  testimony 
required  to  be  made  in  any  proceeding  for  the  record  of  the 
surrogate's  court  of  the  counties  of  New  York,  Bronx,  Kings 
and  Erie,  ten  cents;  and  the  surrogate  may  order  that  the  fees 
for  such  record  copy  be  paid  out  of  the  estate  .to  which  the 
proceeding   relates. 

Am'd  by  L.  1895,  ch.  946;  L.  1915,  ch.  198;  U  1916,  ch.  160,  In  effect 
Sept.  1,  1916. 

|  3312.  [Am'd,  1881,  1889,  1896,  1899,  1908, 1904,  1906,  1906, 
1909,  1913,  1917.]  Compensation  of  deputy  sheriffs  and 
constables  attend  tuff  courts. 

A  constable  or  a  deputy  sheriff  is  entitled,  for  attending  a 
sitting  of  a  court  of  record,  pursuant  to  a  notice  from  the  sheriff, 
to  a  fee  for  each  day's  actual  attendance,  in  any  county  in  the 
state,  to  be  fixed  by  the  board  of  supervisors  thereof,  and  mileage 
as  allowed  by  law  to  trial  jurors  in  courts  of  record;  and  in  any 
county  where  the  court  or  grand  jury  holds  evening  or  night 
sessions,  the  board  of  supervisors  may  provide  for  additional 
compensation  to  be  allowed  to  each  constable  or  deputy  sheriff 
for  each  evening  or  night  session  actually  attended  by  him.  Such 
fees  must  be  paid  by  the  county  treasurer,  upon  the  production  of 
the  certificate  of  the  clerk,  stating  the  number  of  days  and  even- 
ings that  the  constable  or  deputy  sheriff  attended.  If  a  constable 
or  deputy  sheriff  attending  a  sitting  of  a  court  of  record  pursuant 
to  a  notice  from  the  sheriff  is  unable  to  reach  his  home  upon  the 
day  he  is  excused  from  attendance,  he  shall  be  entitled  to  com- 
pensation for  an  additional  day,  and  the  clerk  shall  certify  accord- 
ingly upon  satisfactory  proof  of  such  fact  by  affidavit.  But  the 
provisions  of  this  section  shall  not  be  applicable  to  the  counties 
of  Kings,  New  York  and  Erie.  All  other  acts  or  sections  of 
acts  conflicting  herewith  are  hereby  repealed. 

2  B.  8.  647,  |  40  (2  Edm.  666);  L.  1800,  cb.  427;  L.  1864.  ch.  S71; 
am'd  by  L.  1881,  ch.  122,  L.  1889,  ch.  48  ;L.  1806,  ch.  420;  L.  1890,  cb. 
525;  L.  1903,  ch.  487;  L.  1904,  ch.  162;  L.  1905,  ch.  304;  L.  1906,  ch. 
117;  Lw  1909,  ch.  174;  L.  1913.  ch.  257;  L.  1917,  ch.  158,  In  effect  Sept. 
1,   1017. 
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§  3313.  Fees  of  trial  Jurors. 

A  trial  juror,  in  an  action  or  a  special  proceeding,  in  a  court 
of  record,  is  entitled,  except  as  otherwise  specially  prescribed 
by  statute  in  a  particular  court,  or  a  particular  county,  to  the 
following  fees:  twenty- five  cents  for  each  cause  in  whieh  he  w 
empanelled,  to  be  paid  by  the  party  noticing  the  cause  for  trial; 
or,  if  it  is  noticed  by  more  than  one  party,  by  the  party  whom 
the  court  directs  to  pay  it. 

2  R.   S.  643,   I  37   (2   Edm.  682). 

|  3314.  [Am'd,  1807,  1808,  1880,  1900,  1903,  1004,  18M, 
1907,  1913,  1917.]  Supervisors  may  make  allowance  tm 
grand  and  trial  Jurors. 

1.  In  the  counties  within  the  city  of  New  York  the  board  of 
aldermen,  and  in  any  other  county  the  board  of  supervisors,  may 
direct  that  a  sum,  not  exceeding  three  dollars  in  addition  to  the 
fees  prescribed  in  the  last  section,  or  in  any  other  statutory  pro- 
vision, be  allowed  to  each  grand  juror,  and  each  trial  juror  for 
each  day's  attendance  at  a  term  of  a  court  of  record,  of  civil  or 
criminal  jurisdiction,  held  within  their  county,  and  in  any  county 
wherein  a  court  holds  evening  or  night  sessions,  or  in  any  county 
in  which  the  grand  jury  holds  evening  or  night  sessions,  the  board 
of  supervisors  may  direct  that  a  sum,  not  exceeding  one  dollar 
and  fifty  cents  in  addition  to  the  fees  prescribed  in  this  section  or 
the  last  section,  or  in  any  other  statutory  provision,  be  allowed  to 
each  grand  juror  and  to  each  trial  juror  for  each  evening  or 
night's  attendance  at  a  term  of  a  court  of  record  of  civil  or 
criminal  jurisdiction  held  within,  their  county.  If  a  different  rate 
is  not  otherwise  established  as  herein  provided,  each  juror  is 
entitled  to  five  cents  for  each  mile  necessarily .  traveled  by  him  in 
going  to  and  returning  from  the  term;  but  such  board  of  alder- 
men or  board  of  supervisors  may  establish  a  lower  rate. 

2.  A  juror  is  entitled  to  mileage  for  actual  travel  once  in  each 
calendar  week  during  the  term,  except  that  in  the  counties  of 
Queens,  Rockland  and  Orange,  grand  and  trial  jurors  may  be  paid 
four  cents  a  mile  for  each  mile  necessarily  traveled  in  going  to  and 
returning  for  each  day  of  actual  travel  during  the  term  in  lien 
of  any  other  mileage.     The  sum  so  established  or  allowed  must 
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be  paid  by  the  county  treasurer  upon  the  certificate  of  the  clerk 
of  the  court,  stating  the  number  of  days  that  the  juror  actually 
attended,  and  the  number  of  miles  traveled  by  him  in  order  to 
attend.  If  a  juror  in  attendance  at  a  term  of  a  court  of  record 
cannot  reach  his  home  upon  the  day  he  is  excused  from  attend- 
ance, he  shall  be  entitled  to  compensation  for  an  additional  day. 
and  the  clerk  shall  certify  accordingly  upon  satisfactory  proof 
of  such  fact  by  affidavit.  The  amount  so  paid  must  be  raised 
in  the  same  manner  as  other  county  charges  are  raised. 

2  R.  8.  643,  f  37,  am'd,  L.  1866.  cb.  307  (6  Bdm.  716),  am'd,  L.  1897, 
cfa.  23;  L.  1888,  ch.  393;  h.  1899,  eta.  489;  U  1900.  ch.  585;  L,  1906, 
cb.  247;  L.  1904,  eta.  161;  L.  1907,  cb.  77;  L.  1906,  cb.  334;  L.  1907, 

ch.  148;  L.  1913,  ch.  257;  L.  1917,  ch.  209,  In  effect  Apr.  19.  1;  17. 

|  8815.  Id. |  extra  pay  upon  protracted  trial** 

Where  the  trial,  by  a  jury,  of  an  issue  of  fact,  in  either  a  civil 
or  a  criminal  action  or  special  proceeding,  in  a  court  of  record, 
occupies  more  than  thirty  days,  the  court,  by  an  order  entered  in 
the  minutes,  may  fix  and  allow,  to  each  puror,  such  an  extra  com- 
pensation as  it  deems  reasonable,  for  his  services  thereupon;  the 
amount  of  which  compensation,  together  with  the  expenses, 
actually  and  necessarily  incurred,  for  food  for  the  jurors  during' 
the  trial,  is  a  county  charge. 

L.  1876,  cb.  335,  am'd. 

|  8316.  Juror's  fees  la  special  proceeding-*. 

A  trial  juror,  sworn  in  a  special  proceeding,  before  a  judge  of 
a  court  of  record;  or  upon  a  writ  of  inquiry;  or  upon  a  trial,  be- 
fore a  sheriff,  of  a  claim  to  personal  property,  seized  by  virtue  of 
a  warrant  of  attachment  or  an  execution;  is  entitled  to  twenty- 
five  cents,  to  be  paid  by  the  person  at  whose  instance  the  jury 
is  empanelled*. 

2  B.  8.  648,  part  of  |  87. 

|  8817.  [Am'd,  10OO,  1914.)    Pees  of  printers. 

Except  as  otherwise  specially  prescribed  by  law,  the  proprietor 
of  a  newspaper  is  entitled,  for  publishing  summons,  notice,  order, 
citation  or  other  advertisement,  required  by  law  to  be  published, 
other  than  the  session  laws,  for  each  folio,,  to  seventy  -live  cents 
for  the  first  insertion,  and  fifty  cents  for  each  subsequent  inser- 
tion. In  counties  containing  wholly  or  partially  cities  of  the  first 
class,  except  in  the  city  of  New  York,  the  proprietor  of  a  news- 
paper is  entitled  for  publishing  such  notices,  matters  and  adver- 
tisements aforesaid,  other  than  the  session  laws,  for  each  folio, 
to  one  dollar  for  the  first  insertion,  and  seventy-five  cents  for 
each  subsequent  insertion.  And  in  the  city  of  New  York  to 
twelve  cents  per  agate  line  of  thirty  ems  for  each  insertion.  If 
such  notices,  matters  and  advertisements  aforesaid,  other  than 
the  session  laws,  are  printed  in  type  other  than  agate,  the  pro- 
prietor of  a  newspaper  shall  be  entitled  to  the  number  of  lines 
such  notices,  matters  and  advertisements  would  occupy  set  in 
agate  thirty  ems  to  the  line.  The  compensation  for  publishing 
the  session  laws  must  be  fixed  by  the  board  of  supervisors  at 
not  more  than  fifty  cents  for  each  folio. 

U  1859,  ch.  252  (4  Edm.  700) ;  L.  1869,  ch.  831  (7  Bdm.  482)  ;  L.  1674, 
ch.  416  (9  Edm.  908),  am'd  by  L.  1900,  cb.  407,  and  L.  1914,  ch.  185,  In 
Sffect  Sept.  1,  1914. 
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i  S318.  Witnesses'  fees  generally. 

A  witness  in  an  action  or  a  special  proceeding,  attending  be- 
fore a  court  of  record,  or  a  judge  thereof,  is  entitled,  except 
where  another  fee  is  specially  prescribed  by  law,  to  fifty  cents 
for  each  day's  attendance;  and  if  he  resides  more  than  three 
miles  from  the  place  of  attendance,  to  eight  cents  for  each  mile, 
going  to  the  place  of  attendance. 
L.   1840,  ch,  386,   I  8   (4  Bdm.  689). 

1  8319.  Id.  |  on  deposition  to  be  used  in  another  Stmte. 

A  witness,  attending  before  a  commissioner  or  an  officer, 
authorized  to  take  his  deposition  to  be  used  without  the  state,  in 
a  case  other  than  one  specified  in  section  3327  of  this  act,  fa 
entitled  to  two  dollars  for  each  day's  actual  attendance  and  to 
eight  cents  for  each  mile,  going  to  the  place  of  attendance. 

2  B.  8.  398,  |  81,  am'd;  L.  1867,  ch.  68,  I  2  (7  Edm.  53). 

|  8820.  [Am'd,  1882,  1888,  1802,  1804,  1808,  1916.]  Be- 
cefver's  commission ;  cost  of  bonds  |  trustees9  commis- 
sions. 

A  receiver,  except  as  otherwise  specially  prescribed  by  Btatute, 
is  entitled,  in  addition  to  his  necessary  expenses,  to  such  commis- 
sions, not  exceeding  five  per  centum  upon  the  sums  received  and 
disbursed  by  him,  as-  the  court  by  which,  or  the  judge  by  whom, 
he  is  appointed  allows.  But  if  in  any  case  the  commissions  of 
a  temporary  or  permanent  receiver,  so  computed,  shall  not 
amount  to  one  hundred  dollars,  said  court  or  judge  may,  in  its 
or  his  discretion,  allow  said  receiver  such  a  sum,  not  exceeding 
one  hundred  dollars,  for  his  commissions  as  shall  be  commensurate 
with  the  services  rendered  by  said  receiver.  Any  receiver, 
assignee,  guardian,  trustee,  committee,  executor,  administrator  or 
person  appointed  under  section  one  hundred  and  eleven  of  the  real 
property  law  or  under  section  twenty  of  the  personal  property 
law  required  by  law  to  give  a  bond  as  such  may  include  as  a 
part  of  his  necessary  expenses,  such  reasonable  sum,  not  exceed- 
in$  one  per  centum  per  annum  upon  the  amount  of  such  bond 
paid  his  surety  thereon,  as  such  court  or  judge  allows.  Except 
as  otherwise  prescribed  in  regard  to  a  testamentary  trustee,  a 
trustee  of  an  expressed  trust  is  entitled,  and  two  or  more  trustees 
of  such  a  trust  are  entitled,  to  be  apportioned  between  or  among 
them  according  to  the  services  rendered  by  them  respectively,  as 
compensation  for  services  as  such,  over  and  above  expenses,  to 
commissions  as  follows:  For  receiving  and  paying  out  all  sums 
of  principal  not  exceeding  one  thousand  dollars,  at  the  rate  of 
five  per  centum.  For  receiving  and  paying  out  any  additional 
sums  of  principal  not  exceeding  ten  thousand  dollars,  at  the  rate 
of  two  and  one-half  per  centum.  For  receiving  and  paying  out 
all  sums  of  principal  above  eleven  thousand  dollars,  at  the  rate 
of  one  per  centum.  And  for  receiving  and  paying  out  income  in 
each  year,  at  the  like  rates.  In  all  cases  a  just  and  reasonable 
allowance  must  be  made  for  the  necessary  expenses  actually  paid 
by  such  trustee  or  trustees.  If  the  value  of  the  principal  of  the 
trust  estate  or  fund  equals  or  exceeds  one  hundred  thousand  dol- 
lars, each  such  trustee  is  entitled  to  the  full  commission  on 
'principal,  and  on  income  for  each  year,  to  which  a  sole  trustee 
is  entitled,  unless  the  trustees  are  more  than  three,  in  which  case 
three  full  commissions  at  the  rate  aforesaid  must  be  apportioned 
between  or  among  them  according  to  the  services  rendered  by 
them  respectively.  If  the  instrument  creating  the  trust  provides 
specific  compensation  for  the  services  of  the  trustee  or  trustees, 
no  other  compensation  for  such  services  shall  be  allowed  unless 
the  trustee  or  trustees  shall,  before  receiving  any  compensation 
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for  such  services,  by   a  written  instrument  duly  acknowledged, 
renounce  such  specific  compensation. 

Am'd  by  L.   1892,  ch.   466;   L.   1809.   ch.  94;   L.   1902,  ch.  404;   L.   1904, 
ch.   755;  L.  1909,  ch.  65,  f  3;  L.   1915,  ch.  631.  in  effect  May  14,  1916. 
Bee  note  87  of  notes  of  Bomrd  of  Statutory  Consolidation  at  end  of  code. 

1  8821.  Fee*    of    county    treasurer    and    chamberlain    of 
New  York. 

A  county  treasurer,  or,  in  the  city  and  county  of  New  York, 
the  chamberlain,  is  entitled,  for  the  services  specified  in  this 
section,  to  the  following  fees: 

For  receiving  money  paid  into  court,  one-half  of  one  per 
centum  upon  the  sum  so  received. 

For  paying  out  the  same,  one-half  of  one  per  centum,  upon  the 
sum  so  paid  out. 

For  investing  money,  pursuant  to  the  direction  of  a  court,  one- 
half  of  one  per  centum  upon  the  sum  invested,  not  exceeding  two 
hundred  dollars,  and  one  quarter  of  one  per  centum  upon  the 
excess,  over  two  hundred  dollars. 

For  receiving  the  interest  upon  an  investment,  and  paying  the 
same  to  the  person  entitled  thereto,  one-half  of  one  per  centum 
upon  the  interest  so  received  and  paid. 

2  R.  8.  6S9,  |  80  (2  Edm.  661),  and  L.  1849,  ch.  85T  (4  Edm.  597). 

|  8828.  [Am'd,  1904,  1910.]    Fees  of  a  Justice  of  the  peace. 

A  justice  of  the  peace  is  entitled,  for  the  services  specified  in 
this  section,  to  the  following  fees: 

1.  In.  an  action  brought  before  a  justice  of  the  peace: 

For  a  summons,  twenty -five  cents. 

For  an  order  off  arrest,  twenty-five  cents. 

For  a  warrant  of  attachment,  twenty-five  cents. 

For  a  requisition  in  an  action  for  a  chattel,  twenty-five  cents. 

For  a  subpoena,  including  all  the  names  inserted  therein, 
twenty- five  cents. 

For  the  acknowledgment  of  a  power  of  attorney,  twenty-five 
cents. 

For  taking  an  affidavit,  or  administering  an  oath,  ten  cents. 

For  drawing  an  affidavit,  application,  or  notice,  required  by 
statute,  five  cents  for  each  folio. 

For  drawing  a  bond  or  an  undertaking,  twenty-five  cents. 

For  hearing  an  application  for  a  commission  to  examine  one 
or  more  witnesses,  fifty  cents. 

For  an  order  for  such  commission,  and  attending,  settling,  and 
certifying  interrogatories,  fifty  cents. 

For  hearing  an  application  to  discharge  a  defendant  from  ar- 
rest, or  to  vacate  or  modify  a  warrant  of  attachment,  or  increase 
the  plaintiffs  security  thereupon,  fifty  cents. 

For  an  adjournment,  except  where  it  is  made  by  the  justice 
upon  his  own  metion,  twenty-five  cents. 

For  a  venire,  twenty-five  cents. 

For  empanelling  and  swearing  a  jury,  twenty-five  cents. 

For  hearing  the  plaintiff's  evidence,  where  the  defendant  does 
not   appear,   twenty-five  cents. 

For  the  trial  of  a  demurrer,  twentv-flve  cents. 

For  the  trial  of  an  issue  of  fact,  where  the  defendant  appears, 
one  dollar  and  fifty  cents  for  each  day  actually  spent  in  the  trial. 

For  receiving  and  entering  the  verdict  of  a  jury,  twenty-five 
cents. 

For  entering  judgment,  twenty-five  cents. 

For  filing  each  paper  required  by  statute  to  be  filed,  fiTe  cents. 

For  a  transcript  of  a  judgment,  twenty-five  cents. 

For  a  copy  of  any  paper  for  which  a  fee  is  not  expressly  pre- 
scribed by  law,  six  cents  for  each  folio. 
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For  an  execution  or  the  renewal  of  an  execution,  twenty-fire 
cents. 

For  making  a  return  upon  an  appeal  from  a  judgment,  two 
dollars. 

For  an  order  directing  an  action  or  a  special  proceeding  to  be 
continued  before  another  justice,  twenty-five  cents. 

For  services  when  associated  with  another  justice,  in  any  caie 
where  a  fee  therefor  is  not  expressly  prescribed  by  law,  for  each 
day  actually  spent,  two  dollars. 

2.  In  a  special  proceeding,  or  an  action  not  brought  before  a 
justice  of  the  peace: 

For  a  warrant,  in  a  case  where  a  fee  therefor  is  not  expressly 
prescribed  by  law,  twenty-five  cents. 

For  a  warrant  for  the  appreheusion  of  a  person  charged  with 
being  the  father  of  a  bastard,  fifty  cents;  for  indorsing  a  war- 
rant, issued  from  another  county,  twenty-five  cents. 

For  services  when  associated  with  another  justice,  in  any  case 
where  a  fee  therefor  is  not  expressly  prescribed  by  law,  for  each 
day  actually  spent,  two  dollars. 

For  a  precept  or  other  mandate,  whereby  a  special  proceeding 
is  commenced,  in  a  case  where  a  fee  therefor  is  not  specially 
prescribed  by  law,  twenty-five  cents. 

For  a  riew  of  real  property,  in  a  case  where  it  is  required  by 
law.  fifty  cents. 

For  a  warrant  of  attachment  to  arrest  a  delinquent  juror  or 
witness,  twenty-five  cents. 

For  drawing,  signing,  and  depositing  with  the  clerk,  a  minute 
or  record  of  conviction  of  such  juror  or  witness,  or  of  any  per- 
son for  contempt  in  any  case  where  a  fee  therefor  is  not  specially 
prescribed  by  law,  fifty*  cents. 

For  an  execution  upon  such  a  conviction  before  him,  twenty- 
five  cents. 

For  drawing,  copying,  and  certifying  a  bond,  an  undertaking, 
a  recognizance  or  other  written  security,  and  filing  the  same 
with  the  county  clerk,  or  other  officer  with  whom  it  must  be 
filed,  twenty-five  cents. 

For  a  warrant  of  commitment  for  any  cause,  twenty-five  cents. 

For  a  subpoena,  including  all  the .  names  inserted  therein, 
twenty-five  cents. 

For  a  precept  to  notify  a  jury,  fifty  cents. 

For  empanelling  and  swearing  a  jury,  twenty-five  cents;  ex- 
cept in  proceedings  to  alter  or  lay  out  a  highway,  In  which  caw 
he  is  entitled  to  two  dollars. 

For  hearing  the  matter,  concerning  which  a  jury  is  called, 
sevonty-five  cents  for  each  day  actually  spent. 

For  receiving  and  entering  the  verdict  of  the  jury,  and  the 
order,  if  any,  thereupon,  twenty-five  cents. 

For  any  service  for  which  a  fee  is  not  expressly  allowed  by 
this  subdivision,  and  for  which,  if  rendered  in  an  action  before 
a  justice,  a  fee  is  allowed  by  the.  first  subdivision  of  this  section, 
the  fee  allowed  in  such  an  action  for  the  same  service. 

For  taking  the  deposition  of  a  witness,  upon  an  order  made, 
or  commission  issued,  by  a  court  of  record  of  the  state,  or  a 
court  in  another  state  or  a  territory,  or  a  foreign  country,  ten 
cents  for  each  folio. 

For  making  the  necessary  return  and  certificate  thereto,  fiftj 
cents. 
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For  taking  an  affidavit  or  administering  an  oath,  ten  cents. 

2  R.  S.  264,  |  228  (2  Edra.  272),  am'd,  trad  2  B.  S.  637,  |  20  (2  Bdm. 
658),  am'd ;  L.  1904,  ch.  282,  ud  U  1910,  cb.  S24.     In  effect  Sept.  1,  1»10. 

|  3323.   [Am'd,  1890.1     Constable's  fee*. 

A  constable  is  entitled,  for  the  services  specified  in  this  section, 
to  the  following  fees: 

1.  In  an  action  brought  before  a  justice  of  the  peace,  or  in  a 
j— tUtrs  cowrt  of  a  city. 

For  serving  a  Bonunona,  twenty-fire  cents. 

For  serving  a  summons  and  executing  an  order  of  arrest,  one 
dollar. 

For-  mj  ihia  a  summons  and  levying  a  warrant  of  attachment, 
one  (foliar. 

For  scrying  a  summons  and  affidavit,  and  executing  a  requisi- 
tion, in  an  action  for  a  chattel,  one  dollar. 

For  serving  an  order,  directing  the  action  to  be  continued  before 
a  justice,  other  than  the  one  before  whom  it  is  pending,  and  for 
attending  before  the  latter,  fifty  cents,  and  fifty  cents  in  addition 
if  he  so  attends  with  a  person  in  his  custody. 

For  collecting  money  by  virtue  of  an  execution,  for  every  dollar 
collected,  to  the  amount  of  fifty  dollars,  five  cents;  for  every  dol- 
lar collected  over  fifty  dollars,  two  and  one-half  cents.  Where 
a  judgment  or  an  execution  is  settled  after  a  levy^  the  constable 
is  entitled  to  poundage  upon  the  sum  at  which  the  settlement  is 
made,  not  exceeding  the  value  of  the  property  levied  npon. 

For  each  mile  necessarily  traveled,  going  and  returning,  to 
serve  a  summons  or  to  serve  or  execute  any  other  mandate,  ex- 
cept a  venire,  the  distance  to  be  computed  from  the  place  of 
abode  of  the  person  served,  or  the  place  where  it  is  served,  to 
the  place  where  it  is  returnable,  ten  cents;  but  where  two  or 
more  mandates  In  one  action  are  served  or  executed  upon  one 
journey,  or  where  a  mandate  is  served  upon  or  executed  against 
two  or  more  persons  in  one  action,  he  is  entitled,  in  all,  to  only 
ten  cents  for  each  mile  necessarily  traveled. 

For  notifying  the  plaintiff  of  the  execution  of  an  order  of 
arrest,  twenty-five  cents;  and  for  going  to  the  plaintiffs  residence, 
or,  if  he  is  found  elsewhere,  to  the  place  where  he  is  found,  to 
serve  such  a  notice,  for  each  mile  travelled,  going  and  returning, 
ten  cents. 

For  subpoenaing  each  witness,  not  exceeding  four,  twenty-five 
cents. 

For  notifying  the  jurors  to  attend  a  trial,  one  dollar  and  fifty 
cents. 

For  taking  charge  of  a  jury  during  their  deliberations,  fifty 
cents. 

Where  witnesses,  not  exceeding  four,  are  subpoenaed  by  any 
person  other  than  a  constable,  the  fee  therefor  is  ten  cents  each. 
(8nbd.  am'd  by  L.  1800.  ch.  21.) 

2.  In  a  special  proceeding. 

For  notifying  jurors  to  attend  to  assess  damages,  in  proceedings 
relating  to  highways,  two  dollars. 

For  notifying  jurors  to  attend  in  4ny  other  case*  unless  a  fee 
therefor  is  specially  prescribed  by  law,  for  each  person  notified, 
ten  cents:  and  for  each  mile  actually  and  necessarily  travelled, 
going  from  and  returning  to  his  place  of  residence,  ten  cents. 

For  serving  a  precept  or  other  mandate,  by  which-  the  special 
preceeding  Is  commenced,  twenty-five  cents. 
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For  serving  a  warrant,  in  any  case  where  a  fee  therefor  is  not 
specially  prescribed  by  law,  fifty  cents. 

For  serving  an  order,  directing  the  special  proceeding  to  be 
continued  before  a  justice  other  than  the  one  before  whom  it  is 
pending,  and  for  attending  before  the  latter,  fifty  cents,  and  fifty 
cents  in  addition  if  he  so  attends  with  a  person  in  his  custody. 

For  arresting  and  committing  any  person,  pursuant  to  jypqy^    t 
one  dollar.  !'-—   7   '..    ^^  ,.^ 

For  subpoenaing  each  witness*  not  exceeding  four*  twenJy-fiTe 
cents.  •.,.... 

For  each  mile  necessarily  travelled,  going  and  returning. "  to 
serve  or  execute  a.man^atG,  the  distance  Tft.  V  iflftflta"}^,  *jatf"  , 
the  place  where  it  is  served  or  executed,  to  the  place  where  Ifls 
returnable,  unless  a  different  rate  of  travel  fees  upon  the  service 
or  execution  thereof  is  specially  prescribed  by  statute,  ten  cents. 
Where  two  or  more  mandates  are  served  or  executed  in  one 
special  proceeding,  the  limitation  upon  the  amount  of  travel  fees 
specified  in  the  last  preceding  subdivision  applies. 

2  R.  S.  265,  |  228  (2  Edm.  273),  am'd ;  also,  |  228,  R.  S.;  U  1868,  ck. 
692,  |7(6  Edm.  806) ;  L.  1869,  eh.  820,  |  1  (7  Edm.  480)  ;  U  1878, 
cfa.   334,    |    1. 

|  8324.  Id.)  affidavit  upon  claim  for  travel  fees. 

A  constable,'  who  charges  any  travelling  fees,  must  show  by 
affidavit,  that  the  travel  was  necessary,  to  perform  the  service 
with  respect  to  which  it  is  charged;  that  no  more  miles  are 
charged  for,  than  were  actually  and  in  good  faith  travelled  for 
that  purpose;  that  he  had,  at  the  time,  no  other  official  or  private 
business  upon  the  route  so  travelled;  and  that  the  travelling  fees 
are  charged  upon  one  mandate  only,  which  must  be  attached  to 
or  described  in  the  affidavit.  The  justice  taxing  the  fees  must 
be  satisfied  that  the  miles  charged  for  were  actually  and  neces- 
sarily travelled,  as  stated  in  the  affidavit 

L.   1869,  ch.  820,  |  2   (7  Edm.   480). 

f  3825.  Justice's  court,  fees  upon  a  eommitilov. 
A  party  recovering  costs  in  an  action  before  a  justice  of  the 
peace,  in  whose  behalf  a  commission  has  been  issued,  and  who 
introduces  in  evidence  a  deposition  taken  thereunder,  is  entitled 
to  recover  his  actual  disbursements  thereupon,  not  exceeding  the 
following-  sums:  commissioners'  fees  for  taking  and  returning 
testimony,  one  dollar;  each  subpoena  issued,  or  oath  adminis- 
tered, by  the  commissioner,  six  cents;  expense  of  serving  each 
subpoena,  twenty -five  cents;  each  witness's  fees  for  each  day's 
attendance  before  the  commissioner,  twenty-five  cents;  postage 
for  Bending  and  returning  the  commission  and  papers  annexed 
thereto,  one  dollar. 

L.   1841,  eh.   138,  I  3  (4  Edm.  646). 

|  3326.  Id.)  Juror**   fee*. 

Except  as  otherwise  specially  prescribed  by  law,  a  person,  noti- 
fied to  attend  as  a  juror,  is  entitled  to  twenty-five  cents  for  at- 
tending and  serving  upon  the  trial  of  an  action  or  the  hearing  of 
a  special  proceeding,  Defore  a  justice  of  the  peace;  and  to  ten 
cents  for  attending  to  serve,  where  he  is  not  sworn. 
2  R.  S.  266,  I  228  (2  Edm.  273);  L.   1866,  ch.  692,  S  9  (6,  Edm.  806). 

|  8827.  Id. |   OTitneff«e«'   fees. 

A  witness  is  entitled  to  twenty-five  cents  for  each  dajr's  actual 
attendance,   before  a  justice  of  the  peace,  in  an  action   or  a 
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special  proceeding,  or  before  a  commissioner  appointed  by  a  jus- 
tice of  the  peace,  or  before  a  justice  of  the  peace  taking  a  de- 
position to  be  used  in  a  court,  not  of  record,  of  another  State, 
or  a  territory  of  the  United  States. 
Part  of  |  228,  B.  S.,  and  |  10  of  act  of  1866. 

|  8328.  Id.  |   fees   to   be   paid   before   services    rendered. 

A  justice  of  the  peace,  or  a  constable,  juror,  or  witness,  before 
a  justice  of  the  peace,  is  not  obliged  to  render  any  service  speci- 
fied in  this  title,  without  the  previous  payment  or  tender  of  his 
fee  therefor. 

2  R.  8.  650,  part  of  I  6  (2  Edm.  670). 

f  3329.  Id.;  by  whom  fee*  to  be  paid.  ^ ,-*•*■        ^ 

In  an  action  before  a  justice  of  the  peace,  if  any  services  are 
rendered  for  a  party,  and  he  neglects  to  pay  the  fees  allowed 
therefor  by  law,  the  other  party  may  pay  those  fees,  and  the 
amount  thereof  must  be  taxed  as  part  of  his  costs,  if  he  recovers 
costs. 

I  3880.    Certain    special    provisions    excepted    from    this 
title. 

The  allowance  of  a  fee,  by  this  title,  does  not  apply  to  a  case, 
where  special  provision  is  otherwise  made  by  statute  for  com- 
pensation for  a  particular  service. 

|  3881.  Provision  as  to  change  In  fees. 

Where  an  officer  has,  when  this  title  takes  effect,  commenced 
the  performance  of  a  service,  for  which  a  fee  is  allowed  by  the 
statutes  heretofore  in  force,  ne  is  entitled  to  the  fee  so  allowed, 
for  the  completion  of  that  service,  and  he  is  not  entitled  to  the 
fee  for  the  same,  or  a  corresponding  service,  allowed  by  this  title. 

f  8381a.  [Added,  1909.]  Presentation  of  claims  by  Jnrors 
and  disposition  of  unclaimed  fees. 

AIT  jurors  including  those  in  a  criminal  action  or  special  pro- 
ceeding in  a  court  or  before  an  officer  duly  summoned  and  who 
served  as  provided  for  by  the  laws  of  this  state  and  are  entitled 
to  payment  therefor,  must  present  their  claims  to  the  proper  offi- 
cial designated  by  law  for  the  payment  of  juror's  fees,  on  or  be- 
fore the  thirty-first  day  of  December  of  the  year  succeeding  or 
following  the  year  in  which  such  services  were  rendered  and  per- 
formed, and  failure  to  comply  with  this  provision  shall  be  a 
forfeiture  of  the  payment  for  such  claims  or  services  thereafter. 
All  notices  issued  requiring  jurors  to  attend  at  a  term  of  court 
or  at  a  meeting  of  the  grand  jury,  shall  have  printed  thereon 
the  foregoing  provision  relating  to  forfeiture  of  fees.  All  moneys 
or  jurors'  fees  forfeited  by  the  provisions  of  this  section  shall 
be  transferred  and  applied  to  the  fund  of  such  county  or  city, 
from  which  they  were  paid,  on  or  before  the  first  day  of  March, 
in  each  year. 

Added  by  T,.  1909,  ch.  65.  Derivation  —  L.  1899,  eh.  150,  f |  1-8.  See 
note  21  of  notes  of  Board  of  Statutory  Consolidation  at  end  of  code. 

I  3882.  Tbls  title  applies  to  civil  cases  only. 

Except  as  otherwise  expressly  prescribed  therein,  this  title 
does  not  apply  to  a  service  rendered  in  a  criminal  action  or 
special  proceeding,  in  a  court  or  before  an  officer. 

895 


§§  3332a-3330b  AMOUNT  OF  PEES.  c21,t5 

|  3882a.   [Added,   1017.]      Exemption  of  counties  compris- 
ing: Greater  New  York. 

The  provisions  of  sections  thirty-three  hundred  and  one,  thirty- 
three  hundred  and  four,  thirty-three  hundred  and  five-a,  snb- 
,  division  four  of  section  thirty-three  hundred  and  seven  and  sec- 
tion thirty-three  hundred  and  thirty-two  of  this  chapter  shall 
not  apply  to  the  county  clerks  of  the  counties  of  New  York, 
Kings,  Bronx,  Queens  and  Richmond. 

Added  by  L.  1917,  eta.  677,  In  effect  Sept.  1,   1M7. 

|  8382b.  [Added,  1017.]     Fee*  of  county  clerk*  In  commtles 
comprising;  Greater  New   York. 

Except  where  a  greater  fee  is  allowed  by  another  statute  for 
the  same  service,  the  county  clerks  of  the  counties  of  New  York. 
Kings,  Bronx,  Queens  and  rtichmond  are  entitled  for  the  services 
specified  in  this  section  to  the  following  fees  to  be  paid  in 
advance: 

•  1.  upon  the  trial  of  an  action,  or  the  hearing  upon  the  merits 
of  a  special  proceeding,  excepting  litigated  motions  and  applica- 
tions for  writs,  from  the  party  bringing  it  on,  one  dollar. 

2.  For  placing  a  cause  on  the  special  term  calendar  for  the  trial 
of  an  issue  of  fact  in  the  supreme  court,  three  dollars. 

3.  For  placing  a  cause  on  the  trial  term  calendar  in  the  supreme 
court,  three  dollars. 

4.  For  placing  a  cause  on  the  trial  calendar  of  the  county  court, 
three  dollars. 

5.  For  entering  judgment  in  the  action  or  entering  a  final  order 
in  the  special  proceeding,  except  non-recorded  orders  on  litigated 
motion  and  applications  for  writs,  one  dollar,  and  ten  cents  for 
each  name  that  the  judgment  or  order  directs  that  it  be  docketed 
against. 

6.  For  taxing  a  bill  of  costs,  fifty  cents. 

7.  For  certifying,  except  in  criminal  cases,  a  prepared  copy  of 
an  order,  record  or  other  paper  entered  or  filed  in  his  office,  five 
cents  for  each  folio  but  the  minimum  total  charge  shall  be  twenty- 
five  cents. 

8.  For  preparing  and  certifying  a  copy  of  an  order,  record  or 
other  paper  entered  or  filed  in  his  office,  fifteen  cents  for  each 
folio. 

9.  For  a  certified  transcript  of  the  docket  of  a  judgment  or 
other  lien,  twenty-five  cents. 

10.  For  filing  a  transcript  of  judgment,  twenty-five  cents,  and 
ten  cents  additional  for  each  name  against  which  the  judgment  U 
docketed. 

11.  For  searching  for  and  certifying  to  an  incumbrance  upon 
real  property,  or  any  record  in  his  office,  for  which  search  is 
made,  for  each  year  the  sum  of  fifteen  cents,  for  each  name  and 
for  each  kind  of  conveyance,  lien  or  record  searched,  except  that 
he  shall  be  entitled  to  a  minimum  fee  of  twenty-five  cents  for 
each   search   made. 

12.  For  filing  a  transcript,  and  making  an  entry  as  prescribed 
in  section  twelve  hundred  and  fifty-eight  of  this  act,  twenty-fire 
cents. 
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13.  For  issuing  an  execution  upon  a  judgment,  a  transcript 
whereof,  or  of  the  docket  of  which,  has  been  filed  in  his  office, 
fifty  cents,  to  be  paid  by  the  party  at  whose  request  the  execution 
is  issued. 

14.  For  filing  and  recording  notice  of  pendency  of  action,  notice 
of  attachment  against  real  property  or  amending  the  same,  one 
dollar,  and  five  cents  additional  for  each  name  indexed  against 
and  twenty-five  cents  for  each  additional  block  in  which  the 
notice  is  to  be  entered. 

15.  For  cancelling  such  notice  or  a  notice  filed  in  his  office  as 
prescribed  in  section  six  hundred  and  forty-nine  of  this  act,  fifty 
cents,  and  twenty-five  cents  for  each  additional  block  in  which 
notice  is  entered. 

115.  For  recording  any  instrument  not  otherwise  provided  for 
herein  which  must  or  may  be  legally  recorded  by  him,  ten  cents 
for  each  folio. 

17.  For  filing  a  certificate  of  satisfaction  of  judgment,  fifty 
cents. 

18.  For  affixing  and  indexing  a  notice  of  foreclosure  of  a  mort-, 
gage,  as  prescribed  in  section  twTenty-three  hundred  and  ninety  or 
this   act,  fifty  cents. 

19.  For  entering  a  minute  that  a  mortgage  has  been  foreclosed, 
ten  cents. 

20.  For  filing  a  modification  of  or  entering  a  satisfaction, 
assignment,  reversal,  cancellation  or  amendment  of  a  lien,  twenty- 
hve  cents. 

21.  For  sealing  any  paper,  when  required,  twenty-five  cents. 

22.  For  filing  and  docketing  notice  of  a  mechanic's  lien,  twenty- 
five  cents,  and  ten  cents  per  name  additional  for  each  and  every 
person,  firm  or  corporation  against  whose  name  the  Hen  is  to  be 
docketed,  and  in  addition  twenty -five  cents  for  each  additional 
block  under  which  the  lien  is  to  be  indexed. 

23.  For  filing  and  entering  specifications  and  all  other  papers 
relating  to  a  lien  against  a  vessel,  one  dollar. 

24.  For  filing  any  paper  deposited  with  him  for  safe  keeping, 
twenty-five  cents. 

25.  For  every  certificate  issued  by  him,  the  fee  shall  be  twenty- 
five  ceuts. 

26.  For  inquiring  into,  determining  and  certifying  the  suffi- 
ciency of  the  sureties  of  a  sheriff,  fifty  cents. 

27.  For  attending  upon  the  canvassing  of  votes  given  at  an 
election,  two  dollars. 

28.  For  drawing  the  necessary  certificates  of  the  result  of  the 
canvass,  eighteen  cents  for  each  folio;  and  for  the  necessary 
copies  thereof,  nine  cents  for  each  folio. 

29.  For  entering,  in  the  minutes  of  the  county  court  a  license 
to  keep  a  ferry,  and  for  a  copy  thereof,  one  dollar. 

30.  For  taking  and  entering  a  recognizance,  from  any  person 
authorized  to  keep  a  ferry,  twenty-five  cents. 

31.  For  filing  a  building  loan  contract  or  any  modification 
thereof,  fifty  cents,  and  five  cents  per  name  additional  for  docket- 
ing against  each  and  every  person,  firm  or  corporation  against 
whose  name  an  entry  is  to  be  made,  and  for  each  block  under 
which  the  instrument  is  to  be  indexed,  twenty-five  cents. 
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32.  For  filing  and  entering  a  summons  in  an  action  or  a  peti- 
tion in  any  proceeding  in  the  supreme  or  county  court  as 
required  by  section  twelve  hundred  and  forty-five-a  of  this  act, 
fifty  cents,  except  that  no  charge  shall  be  made  for  filing  a  peti- 
tion for  the  appointment  of  a  guardian  ad  litem. 

33.  For  filing  and  entering  an  order  airecting  the  city  cham- 
berlain to  pay  out  money,   fifty  cents. 

34.  For  filing,  certificate  showing  deposit  with  city  chamber- 
lain or  referee's  report   showing  surplus,   fifty   cents. 

35.  For  issuing  a  certificate  of  appearance  and  notice  of  claim 
filed,  fifty  cents. 

3(5.  For  producing  papers,  documents,  books  of  records  on  Sk- 
in his  office,  under  a  subpoena  duces  tecum,  if  within  the  county 
where  the  public  offlce  is  situated,  fifty  cents;  if  within  any  other 
county,  one  dollar  additional  for  each  day  or  part  thereof,  the 
messenger  is  detailed  from  the  office,  in  addition  to  mileage  fee* 
of  eight  cents  per  mile  and  the  necessary  expenses  of  messenger. 

37.  For  tiling  a  certificate  of  qualification  as  medical  exam- 
iner in   lunacy,   one  dollar. 

38.  For  filing  and  indexing  a  certificate  of  appointment  as 
commissioner  of  deeds,   fifty  cents. 

39.  (or  filing  and  indexing  any  bond  and  undertaking  in  any 
action  or  proceeding,  fifty  cents.  (Added  by  L.  1917,  ch.  677.  in 
effect  September  1,  1917.) 

9  3882c.  [Added,  1917.]  Exemption  of  counties  compris- 
ing Greater  New  York. 

The  provisions  of  section  thirty-three  hundred  and  four  shall 
not  apply  to  the  registers  of  the  counties  of  New  York,  Kings 
and  Bronx,  nor  to  the  county  clerks  of  Queens  and  Richmond 
when  acting  as  recording  officers. 

Added  by  L.   1917.  ch.  467,  in  effect  September  1.  1917. 

g  3332d.  [Added,  1917.]  Fees  of  recording  officers  is 
conntleci  comprising  Greater  New  York. 

The  registers  of  the  counties  of  New  York,  Kings  and  Bronx. 
and  the  county  clerks  of  the  counties  of  Queens  and  Richmond, 
when  acting  as  recording  officers,  are  entitled  for  services  speci- 
fied in  this  section,  to  the  following  fees  to  be  paid  in  advance: 

1.  For  recording  any  instrument,  fifteen  cents  for  each  folio. 

2.  For  indexing  or  entering  any  instrument  upon  the  block 
index,   fifty   cents   for   each   block   indexed   against. 

3.  For  filing  a  certificate  of  satisfaction  of  a  mortgage,  twenty- 
five  cents;  for  entering  a  minute  of  such  satisfaction,  twenty-fire 
cents;  for  examining  each  assignment  of  such  mortgage,  twenty- 
five  cents;  and  an  additional  charge  of  twenty-five  cents  for  each 
record  of  discharge  entered  upon  the  block  or  alphabetical  index. 

4.  For  filing  any  paper  other  than  satisfaction,  chattel  mort- 
gage, bill  of  sale,  conditional  bill  of  sale  or  other  instrument 
affecting  chattels,  twenty-five  cents. 

5.  For  filing  and  indexing  a  certificate  of  the  appointment  of 
a  notary  public  or  of  a  commissioner  of  deeds,  twenty-five  cents, 

6.  For  the  production  for  examination  within  the  offlce  of  any 
filed  paper  affecting  chattels,  five  cents. 
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7.  For  sealing  any  paper  when  required,  twenty-five  cents. 

8.  For  every  certificate  issued  by  the  register,  or  county  clerk 
when  acting  as  register,  twenty-live  cents. 

1).  For  searching  and  certifying  the  title  to,  or  an  incumbrance 
or  lien  upon  real  property,  five  eents  per  year  for  eacn  name 
against  which  the  search  is  made,  and  five  cents  for  each  separate 
piece  or  parcel  of  property  not  consisting  of  contiguous  lots,  and 
five  cents  additional  for  each  return  made  of  any  conveyance  or 
hen  found.* 

10.  For  preparing  and  certifying  a  copy  of  a  paper  filed  or 
recorded   in   the  office,   fifteen  cents  for  each   folio. 

11.  For  certifying  a  prepared  copy  of  a  paper  filed  or  recorded 
in   the  office,   ten   cents    for  esicli   folio. 

12.  For  filing  a  chattel  mortgage,  an  absolute  or  conditional 
bill  of  sale  of  chattels,  an  agreement  affecting  chattels,  or  a  copy 
of  the  foregoing,  or  a  notice  of  lien  on  merchandise,  or  nn  assign- 
ment  of   any   such   instrument,    ten   cents 

13.  For  examining  each  instrument  as  above  stated,  upon  the 
filing  of  an  assignment  thereof  for  a  cross  reference  thereto,  ten 
cents. 

14.  For  entering  a  chattel  mortgage  or  other  instrument  affect- 
ing chattels,  in  each  book  as  prescribed  by  law,  ten  cents  for  each 
party  to  the  instrument.  When  the  amount  involved  in  a  chattel 
mortgage  or  other  instrument  affecting  chattels  is  one  hundred 
thousand  dollars  or  more,  the  fee  for  filing  and  entering  the  same. 
or  any  renewal  thereof,  shall  be  one  dollar  for  each  one  hundred 
thousand  dollars  or  fraction  thereof,  as  set  forth  in  the  instru- 
ment. Kvery  instrument  affecting  chattels  must  be  endorsed  on 
the  face  thereof  with  the  character  of  the  instrument,  the  names 
of  all  the  parties  thereto,  and  the  location  of  the  property  affected 
thereby. 

ir>.  For  searching  the  index  books  for  a  chattel  mortgage  or 
other  instrument  affecting  chattels,  upon  a  request  specifying  the 
names  and  periods  to  be  searched,  five  cents  for  each  month  for 
each    name. 

Ifi.  For  issuing  a  receipt  for  a  chattel  mortgage,  bill  of  sale, 
conditional  bill  of  sale,  or  other  instrument  affecting  chattels,  or 
a  certificate  for  a  copy  of  any  such  instrument,  twenty-five  cents. 

17.  For  filing  and  indexing  each  map,  fifty  cents,  and  twenty- 
five  cents  for  each  square  foot  or  major  part  thereof  of  map 
surface. 

15.  For  copying  any  map  which  he  may  record,  copy  or  certify, 
such  reasonable  fees  for  the  service  as  may  be  fixed  by  the 
register,  or  county  clerk  when  acting  as  register,  subject  to  the 
revision  of  the  supremo  court,  by  which  the  same  may  be  taxed. 

1J>.  For  returning  recorded  instruments  by  mail,  five  cents  for 
each  instrument,  and  for  any  other  papers,  the  necessary  postage. 

20.  The  register,  or  county  clerk  when  acting  as  register,  may 
fix  the  fee  for  any  service  rendered  by  him.  and  for  which  no 
fee  is  herein  specified,  subject  to  review  by  the  supreme  court.1 

Added   by   1,.   1017,   ch.   4«7.   In  effect  Sep*.   1.   1917. 

1  All  acts  or  parts  of  actH.  or  «peoinl  acts  thereof,  inconsistent  with  this 
act.  are  hereby  repealed.     (I..    1017.  ch.  4<J7,   ft  2.  In  effect  Sept.  1,  1917.) 
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For  serving  a  warrant,  in  any  case  where  a  fee  therefor  is  not 
specially  prescribed  by  law,  fifty  cents. 

For  serving  an  order,  directing  the  special  proceeding  to  be 
continued  before  a  justice  other  than  the  one  before  whom  it  is 
pending,  and  for  attending  before  the  latter,  fifty  cents,  and  fifty 
cents  in  addition  if  he  so  attends  with  a  person  in  his  custody. 

For  arresting  and  committing  any  person,  pursuant  to  Mpcaatj   k 
one  dollar.  ""„*--    7   -    -****  •  — -». 

For  subpoenaing  each  witness,  not  exceeding  four*  twenty-five 
cents.  .  • 

For  each  mile  necessarily  travelled,  going  and  returning,  to 
serve  or  execute  a  mandate*  tbfr  distance  fft.  V  iAMMs"!^  frffi" 
the  place  where  it  is  served  or  executed,  to  the  place  where  itia 
returnable,  unless  a  different  rate  of  travel  fees  upon  the  service 
or  execution  thereof  is  specially  prescribed  by  statute,  ten  cents. 
Where  two  or  more  mandates  are  served  or  executed  in  one 
special  proceeding,  the  limitation  upon  the  amount  of  travel  fees 
specified  in  the.  last  preceding  subdivision  applies. 

2  R.  S.  265,  |  228  (2  Edm.  273),  am'd;  also,  |  228,  R.  S. :  U  1866,  cfe. 
092,  {  7  (6  Edm.  806);  L.  1869,  ch.  820,  I  1  (7  Edm.  480);  L.  187ft, 
ch.   334,    |    1. 

|  8824.  Id.}  affidavit  upon  claim  for  travel  fees. 

l  A  constable,'  who  charges  any  travelling  fees,  must  show  by 

\  affidavit,  that  the  travel  was  necessary,  to  perform  the  service 

,'  with  respect  to  which  it   is   charged;  that  no  more   miles  are 

'  charged  for,  than  were  actually  and  in  good  faith  travelled  for 

L  that  purpose;  that  he  had,  at  the  time,  no  other  official  or  private 

w  business  upon  the  route  so  travelled;  and  that  the  travelling  fees 

are  charged  upon  one  mandate  Only,  which  must  be  attached  to 
or  described  in  the  affidavit.  The  justice  taxing  the  fees  must 
be  satisfied  that  the  miles  charged  for  were  actually  and  neces- 
sarily travelled,  as  stated  in  the  affidavit. 

L.   1869,  ch.   820,   $  2    (7  Edm.   480). 

|  8825.  Justice'*  court,  fees  upon  a  cov*v*fts*iom. 

A  party  recovering  costs  in  an  action  before  a  justice  of  the 
peace,  in  whose  behalf  a  commission  has  been  issued,  and  who 
introduces  in  evidence  a  deposition  taken  thereunder,  is  entitled 
to  recover  his  actual  disbursements  thereupon,  not  exceeding  the 
following  sums:  commissioners'  fees  for  taking  and  returning 
testimony,  one  dollar;  each  subpoena  issued,  or  oath  adminis- 
tered, by  the  commissioner,  six  cents;  expense  of  serving  each 
subpoena,  twenty-five  cents;  each  witness's  fees  for  each  day's 
attendance  before  the  commissioner,  twenty-five  cents;  postage 
for  sending  and  returning  the  commission  and  papers  annexed 
thereto,  one  dollar. 

L.  1841,  eh.  138,  |  3  (4  Edm.  646). 

|  3326.  Id.}  Jurors'   fees. 

Except  as  otherwise  specially  prescribed  by  law,  a  person,  noti- 
fied to  attend  as  a  juror,  is  entitled  to  twenty-five  cents  for  at- 
tending and  serving  upon  the  trial  of  an  action  or  the  hearing  of 
a  special  proceeding,  before  a  justice  of  the  peace;  and  to  ten 
cents  for  attending  to  serve,  where  he  is  not  sworn. 
2  B.  S.  265,   |  228   (2  Edm.  273);  U   1866,  ch.  692,  |  9   (6,  Edm.  806). 

|  8827.  Id.;   witnesses'  fees. 

A  witness  is  entitled  to  twenty-five  cents  for  each  day's  actual 
attendance,   before  a  justice  of  the  peace,  in  an   action  or  a 
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special  proceeding,  or  before  a  commissioner  appointed  by  a  jus- 
tice of  the  peace,  or  before  a  justice  of  the  peace  taking  a  de- 
position to  be  used  in  a  court,  not  of  record,  of  another  State, 
or  a  territory  of  the  United  States. 
Part  of  |  228,  B.  S.,  and  f  10  of  act  of  1866. 

S  8328.  Id.  j   fees   to  be   paid    before   services    rendered. 

A  justice  of  the  peace,  or  a  constable,  juror,  or  witness,  before 
a  justice  of  the  peace,  is  not  obliged  to  render  any  service  speci- 
fied in  this  title,  without  the  previous  payment  or  tender  of  his 
fee  therefor. 

2  R.  S.  650,  part  of  |  6  (2  Edm.  470). 

f  8329.  Id.}  by  whom  fees  to  be  paid.  •..»-.         _•-.«« 

In  an  action  before  a  justice  of  the  peace,  if  any  services  are 
rendered  for  a  party,  and  he  neglects  to  pay  the  fees  allowed 
therefor  by  law,  the  other  party  may  pay  those  fees,  and  the 
amount  thereof  must  be  taxed  as  part  of  his  costs,  if  he  recovers 
costs. 

f  3330.  Certain  special  provisions  excepted  from  this 
title. 

The  allowance  of  a  fee,  by  this  title,  does  not  apply  to  a  case, 
where  special  provision  is  otherwise  made  by  statute  for  com- 
pensation for  a  particular  service. 

i  8831.  Provision  as  to  change  In  fees. 

Where  an  officer  has,  when  this  title  takes  effect,  commenced 
the  performance  of  a  service,  for  which  a  fee  is  allowed  by  the 
statutes  heretofore  in  force,  he  is  entitled  to  the  fee  so  allowed, 
for  the  completion  of  that  service,  and  he  is  not  entitled  to  the 
fee  for  the  same,  or  a  corresponding  service,  allowed  by  this  title. 

I  3381a.  [Added*  1909.]  Presentation  of  claims  by  Jnrors 
and   disposition   of  unclaimed  fees. 

All  jurors  including  those  in  a  criminal  action  or  special  pro- 
ceeding in  a  court  or  before  an  officer  duly  summoned  and  who 
served  as  provided  for  by  the  laws  of  this  state  and  are  entitled 
to  payment  therefor,  must  present  their  claims  to  the  proper  offi- 
cial designated  by  law  for  the  payment  of  juror's  fees,  on  or  be- 
fore the  thirty-first  day  of  December  of  the  year  succeeding  or 
following  the  year  in  which  such  services  were  rendered  and  per- 
formed, and  failure  to  comply  with  this  provision  shall  be  a 
forfeiture  of  the  payment  for  such  claims  or  services  thereafter. 
All  notices  issued  requiring  jurors  to  attend  at  a  term  of  court 
or  at  a  meeting  of  the  grand  jury,  shall  have  printed  thereon 
the  foregoing  provision  relating  to  forfeiture  of  fees.  All  moneys 
or  jurors'  fees  forfeited  by  the  provisions  of  this  section  shall 
be  transferred  and  applied  to  the  fund  of  such  county  or  city, 
from  which  they  were  paid,  on  or  before  the  first  day  of  March, 
in  each  year. 

Added  by  "L.  1009,  eh.  65.  Derivation  —  L.  1809,  eh.  150,  ||  1-3.  See 
note  21   of  notes  of  Board  of  Statutory  Consolidation  at  end  of  code. 

|  3332.  Tbis  title  applies  to  civil  cases  only. 

Except  as  otherwise  expressly  prescribed  therein,  this  title 
does  not  apply  to  a  service  rendered  in  a  criminal  action  or 
special  proceeding,  in  a  court  or  before  an  officer. 
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$  3832a.   [Added,  1917.]      Exemption  of  counties  compris- 
ing Greater  New  York. 

The  provisions  of  sections  thirty-three  hundred  and  one,  thirty- 
three  hundred  and  four,  thirty-three  hundred  and  five-a,  sub- 
,  division  four  of  section  thirty-three  hundred  and  seven  and  sec- 
tion thirty-three  hundred  and  thirty-two  of  this  chapter  shall 
not  apply  to  the  county  clerks  of  the  counties  of  New  York, 
Kings,  Bronx,  Queens  and  Richmond. 

Added  by  L.  1917,  ch.  677,  in  effect  Sept.  1,   1M7. 

|  3332b.  [Added,  1917.]     Fees  of  covnty  elerkn  In  eenntles 
eeaiprfailBt  Greater  New  York. 

Except  where  a  greater  fee  is  allowed  by  another  statute  for 
the  same  service,  the  county  clerks  of  the  counties  of  New  York, 
Kings,  Bronx,  Queens  and  Richmond  are  entitled  for  the  services 
specified  in  this  section  to  the  following  fees  to  be  paid  in 
advance: 

-  1.  upon  the  trial  of  an  action,  or  the  hearing  upon  the  merits 
of  a  special  proceeding,  excepting  litigated  motions  and  applica- 
tions for  writs,  from  the  party  bringing  it  on,  one  dollar. 

2.  For  placing  a  cause  on  the  special  term  calendar  for  the  trial 
of  an  issue  of  fact  in  the  supreme  court,  three  dollars. 

3.  For  placing  a  cause  on  the  trial  term  calendar  in  the  supreme 
court,  three  dollars. 

4.  For  placing  a  cause  on  the  trial  calendar  of  the  county  court, 
three  dollars. 

5.  For  entering  judgment  in  the  action  or  entering  a  final  order 
in  the  special  proceeding,  except  non-recorded  orders  on  litigated 
motion  and  applications  for  writs,  one  dollar,  and  ten  cents  for 
each  name  that  the  judgment  or  order  directs  that  it  be  docketed 
against.  , 

G.  For  taxing  a  bill  of  costs,  fifty  cents. 

7.  For  certifying,  except  in  criminal  cases,  a  prepared  copy  of 
an  order,  record  or  other  paper  entered  or  filed  in  his  office,  five 
cents  for  each  folio  but  the  minimum  total  charge  shall  be  twenty- 
five  cents. 

8.  For  preparing  and  certifying  a  copy  of  an  order,  record  or 
other  paper  entered  or  filed  in  his  office,  fifteen  cents  for  each 
folio. 

9.  For  a  certified  transcript  of  the  docket  of  a  judgment  or 
other  lien,  twenty-five  cents. 

10.  For  filing  a  transcript  of  judgment,  twenty-five  cents,  and 
ten  cents  additional  for  each  name  against  which  the  judgment  U 
docketed. 

11.  For  searching  for  and  certifying  to  an  incumbrance  upon 
real  property,  or  any  record  in  his  office,  for  which  search  is 
made,  for  each  year  the  sum  of  fifteen  cents,  for  each  name  aad 
for  each  kind  of  conveyance,  lien  or  record  searched,  except  that 
be  shall  be  entitled  to  a  minimum  fee  of  twenty-five  cents  for 
each   search  made. 

12.  For  filing  a  transcript,  and  making  an  entry  as  prescribed 
in  section  twelve  hundred  and  fifty-eight  of  this  act,  twenty-five 
cents. 
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13.  For  issuing  an  execution  upon  a  judgment,  a  transcript 
whereof,  or  of  the  docket  of  which,  has  been  filed  in  his  office, 
fifty  cents,  to  be  paid  by  the  party  at  whose  request  the  execution 
is  issued. 

14.  For  filing  and  recording  notice  of  pendency  of  action,  notice 
of  attachment  against  real  property  or  amending  the  same,  one 
dollar,  and  five  cents  additional  for  each  name  indexed  against 
and  twenty-five  cents  for  each  additional  block  in  which  the 
notice  is  to  be  entered. 

15.  For  cancelling  such  notice  or  a  notice  filed  in  his  office  as 
prescribed  in  section  six  hundred  and  forty-nine  of  this  act,  fifty 
cents,  and  twenty-five  cents  for  each  additional  block  in  which 
notice  is  entered. 

Hi.  For  recording  any  instrument  not  otherwise  provided  for 
herein  which  must  or  may  be  legally  recorded  by  him,  ten  cents 
for  each  folio. 

17.  For  filing  a  certificate  of  satisfaction  of  judgment,  fifty 
cents. 

18.  For  affixing  and  indexing  a  notice  of  foreclosure  of  a  mort- 
gage, as  prescribed  in  section  twenty-three  hundred  and  ninety  of 
this   act,  fifty  cents. 

19.  For  entering  a  minute  that  a  mortgage  has  been  foreclosed, 
ten   cents. 

20.  For  filing  a  modification  of  or  entering  a  satisfaction, 
assignment,  reversal,  cancellation  or  amendment  of  a  lien,  twenty- 
hve  cents. 

21.  For  sealing  any  paper,  when  required,  twenty-five  cents. 

22.  For  filing  and  docketing  notice  of  a  mechanic's  lien,  twenty- 
five  cents,  and  ten  cents  per  name  additional  for  each  and  every 
person,  firm  or  corporation  against  whose  name  the  lien  is  to  be 
docketed,  and  in  addition  twenty-five  cents  for  each  additional 
block  under  which  the  lien  is  to  be  indexed. 

23.  For  filing  and  entering  specifications  and  all  other  papers 
relating  to  a  lien  against  a  vessel,  one  dollar. 

24.  For  filing  any  paper  deposited  with  him  for  safe  keeping, 
twenty-five  cents. 

25.  For  every  certificate  issued  by  him,  the  fee  shall  be  twenty- 
five  cents. 

26.  For  inquiring  into,  determining  and  certifying  the  suffi- 
ciency of  the  sureties  of  a  sheriff,  fifty  cents. 

27.  For  attending  upon  the  canvassing  of  votes  given  at  an 
election,  two  dollars. 

28.  For  drawing  the  necessary  certificates  of  the  result  of  the 
canvass,  eighteen  cents  for  each  folio;  and  for  the  necessary 
copies  thereof,  nine  cents  for  each  folio. 

29.  For  entering,  in  the  minutes  of  the  county  court  a  license 
to  keep  a  ferry,  and  for  a  copy  thereof,  one  dollar. 

30.  For  taking  and  entering  a  recognizance,  from  any  person 
authorized  to  keep  a  ferry,  twenty-five  cents. 

31.  For  filing  a  building  loan  contract  or  any  modification 
thereof,  fifty  cents,  and  five  cents  per  name  additional  for  docket- 
ing against  each  and  every  person,  firm  or  corporation  against 
whose  name  an  entry  is  to  be  made,  and  for  each  block  under 
which  the  instrument  is  to  be  indexed,  twenty-five  cents. 
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32.  For  filing  and  entering  a  summons  in  an  action  or  a  peti- 
tion in  any  proceeding  in  the  supreme  or  county  court  as 
required  by  section  twelve  hundred  and  forty-five-a  of  this  act. 
lifty  cents,  except  that  no  charge  shall  be  made  for  filing  a  peti- 
tion for  the  appointment  of  a  guardian  ad  litem. 

33.  For  filing  and  entering  an  order  directing  the  city  cham- 
berlain to  pay  out  money,  fifty  cents. 

34.  For  filing,  certificate  showing  deposit  with  city  chamber- 
lain  or  referee's  report  showing  surplus,   fifty   cents. 

35.  For  issuing  a  certificate  of  appearance  and  notice  of  claim 
filed,  fifty  cents. 

3(».  For  producing  papers,  documents,  books  of  records  on  file 
in  his  office,  under  a  subpoena  duces  tecum,  if  within  the  county 
where  the  public  office  is  situated,  fifty  cents;  if  within  any  other 
county,  one  dollar  additional  for  each  day  or  part  thereof,  the 
messenger  is  detailed  from  the  office,  in  addition  to  mileage  fees 
of  eight  cents  per  mile  and  the  necessary  expenses  of  messenger. 

37.  For  filing  a  certificate  of  qualification  as  medical  exam- 
iner in   lunacy,   one  dollar. 

38.  For  filing  and  indexing  a  certificate  of  appointment  as 
commissioner  of  deeds,   fifty  cents. 

3$).  (or  filing  and  indexing  any  bond  and  undertaking  in  any 
action  or  proceeding,  fifty  cents.  (Added  by  L.  1917,  ch.  677.  in 
effect  September  1,  1917.) 

f  3332c.  [Added,  1917.]  Exemption  of  counties  coaaprl*- 
1ns;  Greater  New  York. 

The  provisions  of  section  thirty-three  hundred  and  four  shall 
not  apply  to  the  registers  of  the  counties  of  New  York,  Kings 
and  Bronx,  nor  to  the  county  clerks  of  Queens  and  Richmond 
when  acting  as  recording  officers. 

Added  by  L.   1917.  ch.  467,   In  effect  September  1.  1917. 

f  3332d.  [Added,  1017.]  Fees  of  recording  officers  Is 
count! en   comprising  Greater  New  York. 

The  registers  of  the  counties  of  New  York,  Kings  and  Bronx, 
and  the  county  clerks  of  the  counties  of  Queens  and  Richmond, 
when  acting  as  recording  officers,  are  entitled  for  services  speci- 
fied in  this  section,  to  the  following  fees  to  be  paid  in  advance: 

1.  For  recording  any  instrument,  fifteen  cents  for  each  folio. 

2.  For  indexing  or  entering  any  instrument  upon  the  block 
index,   fifty   cents   for   each   block   indexed   against. 

3.  For  filing  a  certificate  of  satisfaction  of  a  mortgage,  twenty- 
five  cents;  for  entering  a  minute  of  such  satisfaction,  twenty-five 
cents;  for  examining  each  assignment  of  such  mortgage,  twenty- 
five  cents;  and  an  additional  charge  of  twenty-five  cents  for  each 
record  of  discharge  entered  upon  the  block  or  alphabetical  index. 

4.  For  filing  any  paper  other  than  satisfaction,  chattel  mort- 
gage, bill  of  sale,  conditional  bill  of  sale  or  other  instrument 
affecting  chattels,  twenty-five  cents. 

5.  For  filing  and  indexing  a  certificate  of  the  appointment  of 
a  notary  public  or  of  a  commissioner  of  deeds,  twenty-five  cent*. 

6.  For  the  production  for  examination  within  the  office  of  any 
filed  paper  affecting  chattels,  five  cents. 
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7.  For  sealing  any  paper  when  required,  twenty-five  cents. 

8.  For  every  certificate  issued  by  the  register,  or  county  clerk 
when  acting  as  register,  twenty-five  cents. 

9.  For  searching  and  certifying  the  title  to,  or  an  incumbrance 
or  lien  upon  real  property,  five  cents  per  year  for  eacn  name 
against  which  the  search  is  made,  and  five  cents  for  each  separate 
piece  or  parcel  of  property  not  consisting  of  contiguous  lots,  and 
five  cents  additional  for  each  return  made  of  any  conveyance  or 
ken  fonnd.* 

10.  Fop  preparing  and  certifying  a  copy  of  a  paper  filed  or 
recorded   in   the   office,   fifteen  cents  for  each   folio. 

11.  For  certifying  a  prepared  copy  of  a  paper  filed  or  recorded 
in   the   office,   ten   cents   for   each   folio. 

12.  For  filing  a  chattel  mortgage,  an  absolute  or  conditional 
bill  of  sale  of  chattels,  an  agreement  affecting  chattels,  or  a  copy 
of  the  foregoing,  or  a  notice  of  lien  on  merchandise,  or  an  assign- 
ment  of  any  such   instrument,   ten   cents 

13.  For  examining  each  instrument  as  above  stated,  upon  the 
filing  of  an  assignment  thereof  for  a  cross  reference  thereto,  ten 
cents. 

14.  For  entering  a  chattel  mortgage  or  other  instrument  affect- 
ing chattels,  in  each  book  as  prescribed  by  law.  ten  cents  for  each 
party  to  the  instrument.  When  the  amount  involved  in  a  chattel 
mortgage  or  other  instrument  affecting  chattels  is  one  hundred 
thousand  dollars  or  more,  the  fee  for  filing  and  entering  the  same. 
or  any  renewal  thereof,  shall  be  one  dollar  for  each  one  hundred 
thousand  dollars  or  fraction  thereof,  as  set  forth  in  the  instru- 
ment. Every  instrument  affecting  chattels  must  be  endorsed  on 
the  face  thereof  with  the  character  of  the  instrument,  the  names 
of  all  the  parties  thereto,  and  the  location  of  the  property  affected 
thereby. 

15.  For  searching  the  index  books  for  a  chattel  mortgage  or 
other  instrument  affecting  chattels,  upon  a  request  specifying  the 
names  and  periods  to  be  searched,  five  cents  for  each  month  for 
each    name. 

10.  For  issuing  a  receipt  for  a  chattel  mortgage,  bill  of  sale, 
conditional  bill  of  sale,  or  other  instrument  affecting  chattels,  or 
a  certificate  for  a  copy  of  any  such  instrument,  twenty-five  cents. 

17.  For  filing  and  indexing  each  map,  fifty  cents,  and  twenty- 
five  cents  for  each  square  foot  or  major  part  thereof  of  map 
surface. 

IS.  For  copying  any  map  which  he  may  record,  copy  or  certify, 
such  reasonable  fees  for  the  service  as  may  be  fixed  by  the 
register,  or  county  clerk  when  acting  as  register,  subject  to  the 
revision  of  the  supreme  court,  by  which  the  same  may  be  taxed. 

1!>.  For  returning  recorded  instruments  by  mail,  five  cents  for 
ea«*h  instrument,  and  for  any  other  papers,  the  necessary  postage. 

20.  The  register,  or  county  clerk  when  acting  as  register,  may 
fix  the  fee  for  any  service  rendered  by  him.  and  for  which  no 
fee  is  herein  specified,  subject  to  review  by  the  supreme  court.1 
Added   by   I,.   1M7.  eh.  4f?7.  In  effect  Sep*.   1,  1917. 

1  All  acts  or  parts  of  acts,  or  special  nets  thereof,  inconsistent  with  this 
act.   are  hereby  repealed.      (L.   1017,   ch.  407,   8  2.  in  effect  Sept.  1,   1917.) 
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CHAPTER  XXIL 

Definitions  and  Regulations  Concerning  the  Cat 
struction,  Effect,  and  Application  of  this  Act. 

TITLE  I.~<feaer»l  Definitions,  us  Bales  of  tonstimetiea.         • 
TITLE  If.—  Provisions  BegaUtlng  the  Effect  ud  ▲ppliealtoa  «f  late  it*. 

TITLE  L 

General  definitions,  and  rules  of  conataructian. 

Sec.  8883.  Definition  of  "  actios  ". 
8834.  Id.;  "  Bpeeial  proceeding*'. 

8335.  Division  of  actions  into  civil' and  criminal. 

8336.  Definition  of  "  criminal  action  ". 
3887.  Id.;   "civU  action". 

8838.  Parties  to  a  civil  action. 

3339.  Only  one  form  of  civil  action. 

8340.  Kale  of  construction  as  to  publication,  etc.,  In  certain  caeca. 

8841.  Id.;  aa  to  certain  special  provisions  relating  to  New-York  city. 

3342.  Id.;  as  to  county  court. 

8343.  Miscellaneous  general  definitions  and  rules  of  construction. 

V»  9  8888.  Definition  of  "action". 

The  word  **  action  ",  as  used  in  the  New  Revision  of  the  Stat 
utes,  when  applied  to  judicial  proceedings,  signifies  an  ordinary 
prosecution,  in  a  court  of  justice,  by  a  party  against  another 
party,  for  the  enforcement  or  protection  of  a  right,  the  redress 
or  prevention  of  a  wrong,  or  the  punishment  of  u  public  offence. 

Co.  Proc.,  |  2. 

f  8884.  Id. |  "  special  proceeding  ». 

Every  other  prosecution  by  a  party,  for  either  of  the  purpose 
specified  in  the  last  section,  is  a  special  proceeding. 

id.,  |  8. 

f  3836.  Division  of  actions  into  civil  and  criminal. 

Actions  are  of  two  kinds } 

1.  Civil. 

2.  Criminal. 
Id.,  §  4. 

S  3336.    Deflntion  of  "  criminal  action ". 

A  criminal  action  is  prosecuted  by  the  people  of  the  State,  as 
a  party,  against  a  person  charged  with  a  public  offence,  for  the 
punishment  thereof. 

Id.,  f  5. 

|  8887.  Id.  |  «  civil  action  »• 

Every  other  action  is  a  civil  action, 
id.,  i  e. 

f  3888.  Parties)  to  a  civil  action. 

The  party  prosecuting  a  civil  action  is  styled  the  plaintiff;  tfcl 
adverse  party  is  styled  the  defendant, 
M.,  I  70. 
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§  8889.  Only  one  form  of  civil  action. 

There  is  only  one  form  of  civil  action.  The  distinction  between 
actions  at  law  and  suits  in  equity,  and  the  forms  of  those  actions 
and  suits,  have  been  abolished. 

Oo.  Froo.t  I  M> 


§    334©.  Rule  of  construction  as   to  publication,   etc.,   in 
srtmin  cases. 

Bach  provision  of  this  act,  requiring  the  publication  of  a  sum- 
mons, notice,  or  other  paper,  in  one  or  more  newspapers,  or  author- 
izing or  requiring  a  court,  or  a  judge,  to  designate  one  or  more 
newspapers,  in  which  such  a  publication  must  be  made,  or  requir- 
ing the  posting  of  a  notice  or  other  paper,  is  to  be  construed  as  not 
affecting  any  special  provision  of  the  statutes,  remaining  unre- 
pealed after  the  former  provision  takes  effect,  prescribing  one  or 
more  particular  newspapers,  in  which  such  a  publication  must  or 
may  be  made,  or  one  or  more  particular  places  in  which  notices 
or  other  legal  papers  must  or  may  be  posted,  in  a  particular  lo- 
cality, or  in  a  particular  case. 


§  8841.  Id.  |  as  to  certain  special  provisions   relating  to 
How-York  city. 

Bach  provision  of  this  act  is  to  be  construed  as  not  affecting 
any  special  provision  of  the  statutes,  remaining  unrepealed  after 
the  former  provision  takes  effect,  which  is  applicable  exclusively 
to  an  action  against  the  mayor,  aldermen,  and  commonalty  of  the 
ctiy  of  New- York,  including  the  recovery,  entry,  and  collection  of 
a  judgment  in  such  an  action. 


§  8848.  Id.;  as  to  connty  court. 

Each  provision  of  this  act  conferring  power  upon,  or  authoriz- 
ing a  proceeding  to  be  taken,  at  a  genera],  special,  or  trial  term, 
which  is  applicable  to  a  county  court,  is  to  be  construed  as  apply- 
ing to  any  term  of  the  county  court,  held  pursuant  to  an  ap- 
pointment made  as  prescribed  by  law. 


f  8843.  [An'd,  1909.1  Miscellaneous  general  definition* 
and  rales  of  construction* 

In  construing  this  act,  the  following  rules  must  be  observed, 
except  where  a  contrary  intent  is  expressly  declared  in  the  pro- 
vision to  be  construed,  or  plainly  apparent  from  the  context 
thereof: 

1.  rSubdiv.  1  repealed  Jan.  1,  1896;  L.  1895,  ch.  946.? 

2.  The  word  "  mandate ",  includes  a  writ,  process,  or  other 
written  direction,  issued  pursuant  to  law,  out  of  a  court,  or 
made  pursuant  to  law,  by  a  court,  or  a  judge,  or  a  person  acting 
as  a  judicial  officer,  and  commanding  a  court,  board,  or  other 
body,  or  an  officer,  or  other  person,  named  or  otherwise  desig- 
nated therein,  to  do,  or  to  refrain  from  doing,  an  act  therein 
specified. 
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3.  The  word,  "judge",  includes  a  justice,  surrogate,  recorder, 
justice  of  the  peace,  or  other  judicial  officer,  authorized  or  re- 
quired to  act,  or  prohibited  from  acting,  in  or  with  respect  to  the 
matter  or  thing,  referred  to  in  the  provision  wherein  that  word  u 
used. 

4.  The  word,  "  clerk  ",  signifies  the  clerk  of  the  court,  wherein 
the  action  or  special  proceeding  is  brought,  or  wherein,  or  by 
whose  authority,  the  act  is  to  be  done,  which  is  referred  to  in 
the  provision  in  which  it  is  used.  If  the  action  or  special  proceed- 
ing is  brought,  or  the  act  is  to  be  done,  in  or  by  the  authority- of 
the  supreme  court,  it  signifies  the  clerk  of  the  county  wherein  the 
action  or  special  proceeding  is  triable,  or  the  act  is  to  be  done. 

5.  The  word,  *'  report ",  when  used  in  connection  with  a  trial, 
or  other  inquiry,  or  a  judgment,  means  a  referee's  report;  and 
the  word,  "  decision  ",  when  used  in  the  same  connection,  means 
the  decision  of  the  court  upon  a  hearing,  or  the  trial  of  an  issue, 
before  the  court,  without  a  jury. 

6.  7,  8.   [Repealed,  1892,  ch.  677.] 

9.  A  "  personal  injury  "  includes  libel,  slander,  criminal  con- 
versation, seduction,  and  malicious  prosecution;  also  an  assault, 
battery,  false  imprisonment,  or  other  actionable  injury  to  thv 
person  either  of  the  plaintiff,  or  of  another.  (See  §  1910.  subd.  1.) 

10.  An  "  injury  to  property  "  is  an  actionable  act,  whereby  the 
estate  of  another  is  lessened,  other  than  a  personal  injury,  or  the 
breach  of  a  contract. 

11.  The  word,  "  affidavit ",  includes  a  verified  pleading  in  an 
action,  or  a  verified  petition  or  answer  in  a  special  proceeding. 

12.  A  warrant  of  attachment  against  property  is  said  to  be 
"  annulled  ",  when  the  action,  in  which  it  was  granted,  abates  or 
is  discontinued;  or  a  final  judgment,  rendered  therein  in  favor  of 
the  plaintiff,  is  fully  paid;  or  a  final  judgment  is  rendered  therein 
in  favor  of  the  defendant.  But,  in  the  case  last  specified,  a  stay 
of  proceedings  suspends  the  effect  of  the  annulment,  and  the  re- 
versal or  vacating  of  the  judgment  revives  the  warrant. 

13.  The  term,  "  judgment  creditor  ",  signifies  the  person  who  i? 
entitled  to  collect,  or  otherwise  enforce,  in  his  own  right,  a  judg- 
ment for  a  sum  of  money,  or  directing  the  payment  of  a  sum  of 
money. 

14.  A  "  judgment  creditor's  action  "  is  an  action  brought  a*5 
prescribed  in  article  first  of  title  fourth  of  chapter  fifteenth  of  this 
act,  or  any  other  action,  brought  by  a  judgment  creditor  to  aid 
the  collection  of  a  judgment  for  a  sum  of  money,  or  directing  the 
payment  of  a  sum  of  money. 

15.  [Repealed,  1892,  ch.  677.] 

16.  A  '*  distinct  parcel "  of  real  property  is  a  part  of  the  prop- 
erty which  is  or  may  be  set  off  by  boundary  lines,  as  distinguished 
from  an  undivided  share  or  interest  therein. 

17.  [Repealed,  1892,  ch.  677.] 

18.  A  "  domestic  corporation  "  is  a  corporation  created  by  or 
under  the  laws  of  the  State;  or  located  in  the  State,  and  created 
by  or  under  the  laws  of  the  United  States,  or  by  or  pursuant  to 
the  laws,  in  force  in  the  colony  of  New- York,  before  the  19th  day 
of  April,  in  the  year  1775.  Every  other  corporation  is  a  "  foreign 
corporation  ". 

19.  The  terms,  "  trial  juror  ",  and  "  trial  jury  ",  are  respectively 
equivalent  to  the  terms-  "  petit  juror  ",  and  "  petit  jury  ",  as  uaed 
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in  the  constitution  and  laws  of  the  State.  The  word,  "  notify  ", 
as  used*  with  respect  to  procuring  the  attendance  of  a  juror,  is 
equivalent  to  the  word,  "  summon ",  as  used  in  the  like  con- 
nection, in  the  same  constitution  and  laws. 

20.  The  word,  "  action ",  refers  to  a  civil  action;  the  word 
•*  judgment  M,  to  a  judgment  in  such  an  action;  the  term,  *'  special 
proceeding  ",  to  a  civil  special  proceeding;  the  word,  "  order  '\  to 
an  order  made  in  such  an  action  or  special  proceeding;  the  words, 
"  an  action  of  ejectment ",  to  an  action  to  recover  the  immediate 
possession  of  real  property. 

21-24.  [Repealed,  1892,  ch.  677.] 

r-.  1S76.  oh.  449,  5  2;  Co.  Proc..  |  466:  id.,  |  462;  id.,  |  463;  Id.,  |464? 
L.  187.~>.  i-li.  27:  2  K.  8  050,  |4  (2  Edin.  669).  Am'd,  L.  1909,  ch,  65, 
|    8.      See  note  88  of  noteb  of  Board  of  Statutory  Consolidation  at  end  of 
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TITLE  H. 

Provisions  regulating  the  effect  and  application  of  this  act 

Sec.  8844.  Short  title  of  this  act., 

3845.  Rule  of  strict  construction  not  applicable  thereto. 

3346.  Punishment  of  crimes  und  misdemeanors  created  thereby. 

8347.  Application  of  certain  portions  thereof    regulated  and  qualified. 

8348.  Id.;  what  deemed  commencement  of  action,  etc. 

8349.  Id.;  when  proceedings  to  be  under  former  statutes. 

3350.  Effect  of  tills  act  upon  trial  jurors  and  juries,  in  criminal  causes. 
3851.  Id.;  upon  grand  jurors  and  juries. 
.  8352.  Id.;  upon  proceedings  taken,  or  rights  accrued,  etc..  under  former 
statutes. 
8853.  Id.;   upon  former  appointment  of  terms. 

3354.  Id.;  upon  officers  and  offices. 

3355.  When  this  act  deemed  to  have  been  passed,  etc. 
8356.  When  this  act  takes  effect. 

{  8344.  Short  title  of  this  act. 

This  act  constitutes  a  portion  of  the  New  Revision  of  the  Stat 
utes.    It  may  be  styled,  in  any  act  of  the  legislature  or  proceeding 
in  a  court  of  justice,  or  wherever  it  is  otherwise  referred  to, 
44  The  Code  of  Civil  Procedure  M. 

L.   1876,   ch.  449,   }  1. 

f  3345.  Rule  of  strict  construction  not  applicable  tnerets. 

The  rule  of  the  common  law,  that  a  statute  in  derogation  of  the 
common  law  is  strictly  construed,  does  not  apply  to  this  act. 

Co.  Proc.,  |  467. 

f  3340.  Punishment  of  crimes  and  misdemeanors  creates 
thereby. 

Where  it  is  prescribed,  in  a  provision  of  this  act,  that  a  person 
doing  or  omitting  to  do  any  act  is  guilty  of  a  particular  crime,  or, 
generally,  of  a  misdemeanor,  he  shall  be  punished  therefor  in  the 
manner  and  to  the  extent,  prescribed  by  the  statutes  remaining 
unrepealed  after  the  provision  in  question  takes  effect,  for  the 
punishment  of  the  crime  so  specified;  or  for  the  punishment  of  a 
misdemeanor,  the  punishment  of  which  is  not  specially  prescribed 
in  the  statute  defining  it. 

I  3347.  TAm'd,  188K,  1909.]  Application  of  certain  por- 
tions  thereof  rearnlated  and  qualified. 

The  application  and  effect  of  certain-  portions  of  this  act  ir* 
declared  and  regulated  as  follows:  except  that,  where  a  par 
ticular  provision,  included  within  a  chapter  or  a  portion  of  a  chap- 
ter, specified  in  a  subdivision  of  this  section,  expressly  designate* 
the  courts,  persons,  or  proceedings,  affected  thereby,  that  pro- 
vision is  deemed  excluded  from  the  application  and  effect,  pre- 
scribed in  the  subdivision. 

1.  [Am'd,  1000.]  in  chapter  second,  the  prisoners  referred  to 
are  civil  prisoners  only,  except  that  article  third  of  title  second 
thereof,  applies  to  all  prisoners,   civil   or  criminal. 

2.  In  chapter  third,  sections  303,  304,  305,  and  306  apply  to 
trial  jurors  upon  the  trial  of  an  indictment  or  other  criminal 
cause;  as  prescribed  in  subdivision  seventh  of  this  section,  with 
respect  to  the  application  of  titles  third  and  fourth  of  chapter 
tenth,  and  as  specified  in  the  next  two  sections. 
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a.  [Am'd,  1013.]  in  chapter  fifth,  sections  four  hundred  and 
forty-six,  four  hundred  and  forty-nine,  four  hundred  and  fifty, 
four  hundred  and  fifty-four,  four  hundred  and  fifty-five,  and 
four  hundred  and  fifty-eight  to  four  hundred  and  sixty-eight,  both 
inclusive,  and  in  chapter  sixth,  section  five  hundred  and  thirty- 
two,  apply  to  an  action  commenced,  in  any  court  of  the  state. 

4.  [Am'd,  1895,  1»13.]  The  remainder  of  chapters  fifth  and 
sixth,  apply  only  to  an  action  commenced  in  a  court  of  record. 

5.  [Am'd,  10O9.]  Chapter  seventh,  excluding  articles  first  and 
seeond  of  title  fourth  thereof,  applies  only  to  an  action,  in  one 
of  the  courts  specified  in  subdivision  fourth  of  this  section,  in 
which  an  application  for  an  order  of  arrest,  an  injunction  order, 
or  a  warrant  of  attachment  against  property,  is  made,  on  or 
after  the  first  day  of  September,  1877.  Articles  first  and  second 
of  title  fourth  of  that  chapter  apply  only  to  proceedings  taken, 
in  one.  of  those  courts,  on  or  after  that  date. 

6.  [Ain'd,  1882.]  Chapter  eight  applies  only  to  the  proceed- 
ings taken  on  or  after  the  first  day  of  September,  1877,  in  an 
action  or  special  proceeding  in  one  of  the  courts  specified  in 
subdivision  fourth  of  this  section;  except  that  sections  721,  722. 
724  to  727,  both  inclusive,  and  817  to  819,  both  inclusive,  apply 
to  all  courts  of  record;  sections  728,  729,  730,  749,  787,  788,  810 
to  816.  both  inclusive,  and  826,  to  proceedings,  taken  on  or  after 
that  day,  in  any  court  or  before  any  officer  or  body;  and  sections 
723,    764,  765,  785,  789,  790,  and  825,  to  all  courts. 

7.  [Am'd,  1909.]  in  chapter  tenth,  titles  first,  second,  and 
sixth,  and  article  second  of  title  fifth,  apply  only  to  proceedings 
taken,  on  or  after  the  first  day  of  September,  1877,  in  one  of 
the  courts  specified  in  subdivision  fourth  of  this  section.  Article 
third  of  title  third  and  article  first  of  title  fifth,  of  that  chapter 
apply  only  to  jurors  drawn  for,  and  juries  formed  at,  a  term 
of  a  court,  commencing  not  less  than  twenty  days  after  the 
first  day  of  May,  1877.  Subject  to  that  qualification,  they 
apply  to  jurors  selected  under  the  statutes,  remaining  unrepealed 
after  that  day,  and  the  lists  and  ballots  prepared  accordingly, 
until  new  jurors  are  selected,  and  new  lists  and  ballots  are  pre- 
pared, as  prescribed  in  those  titles.  The  same  portions  of 
chapter  tenth,  excluding  article  third  of  title  third,  apply  equally 
to  a  criminal  and  a  civil  action  or  special  proceeding,  and  to  a 
court  of  criminal  and  a  court  of  civil  jurisdiction.  Article  third 
of  title  third  of  this  act  and  article  sixteen  of  the  judiciary  law 
do  not  affect  any  special  provision  of  law,  remaining  unrepealed 
after  the  first  day  of  May,  1877,  whereby  trial  jurors  are  directed 
to  be  procured,  for  a  particular  court. of  record,  from  a  particu- 
lar locality;  or  whereby  a  county  is  divided  into  two  or  more 
jury  districts,  and  the  selecting,  drawing,  summoning,  or  attend- 
anceof  jurors  from  the  particular  locality,  or  the  different  jury 
districts,  is  regulated.  Each  of  those  provisions  becomes  appli- 
cable to  and  affects  the  selecting,  drawing,  notifying,  or  attend- 
ance of  jurors,  as  prescribed  in  those  articles,  in  like  manner 
as  they  applied  to  and  affected  the  statutes  previously  in  force, 
upon  the  same  subject.  So  much  of  the  provisions  of  articles 
seventeen  and  eighteen  of  the  judiciary  law,  as  relates  to  the 
remission  or  enforcement  of  a  fine  imposed  upon  a  trial  juror, 
applies  to  a  fine  imposed  upon  a  grand  juror,  as  prescribed  in 
the  statutes  remaining  unrepealed  after  the  first  day  of  May, 
1877. 

8.  In  chapter  eleventh,  articles  first  and  second  of  title  first, 
and  the  whole  of  title  third,  apply  only  to  proceedings  in  one 
of  the  courts  specified  in  subdivision  fourth  of  this  section,  taken 
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on  or  after  the  first  day  of  September,  1877.  But  where  an 
action  has  been  commenced  in  either  of  those  courts,  befoie 
that  date,  a  judgment  by  default  must  be  taken  therein,  as  pre* 
scribed  by  the  statutes  in  force  on  the  thirty -first  day  of  August, 
1877. 

9.  Chapter  twelfth  does  not. affect  the  statutes  remaining  un- 
repealed alter  the  first  day  of  September,  1877,  touching  the 
review  of  proceedings  in  a  criminal  cause. 

10.  Chapter  thirteenth  applies  only  to  an  execution  issued,  on 
or  after  the  first  day  of  September,  1877,  out  of  a  court  of 
record,  other  than  an  execution  issued  out  of  such  a  court, 
and  directed,  pursuant  to  law,  to  a  constable  or  marshal;  and 
to  sales  and  other  proceedings,  by  virtue  of  an  execution  directed 
to  a  sheriff,  and  delivered  to  him,  after  that  date.  Sections 
1413  and  1414,  and  sections  1417  to  1427,  both  inclusive,  apply 
only  to  a  case  where  such  an  execution  is  issued  out  of  one 
of  the  courts  specified  in  subdivision  fourth  of  this  section;  or 
where  a  warrant  of  attachment  against  property  is  granted  oa 
or  after  that  date,  in  an  action  brought  in  one  of  those  courts. 
Title  third  of  that  chapter  applies  only  to  an  execution,  issued 
upon  a  judgment  rendered  in  one  of  those  courts. 

11.  [Am'd,  1S93,  l»oo.]  So  much  of  chapters  fourteenth,  fif- 
teenth, sixteenth,  seventeenth,  eighteenth,  nineteenth  and  twen- 
tieth, as  regulates  the  proceedings  to  be  taken  in  an  action  or 

I  special  proceeding,  and  the  effect  thereof,  applies  only  to  an  ac- 

s  tion  or  a  special  proceeding  commenced  on  or  after  the  first  day 

of  September,  1880.     And  all  appeals  taken  from  any  order,  sen- 
f  tence,   decree  or  determination  of  a   surrogate's  court  made  or 

y  entered  in  such  court  on  or  after  the  first  day  of  September, 

w  1880,   in  any   matter  or  proceeding  pending  or  undetermined  in 

such  court  on  the  first  day  of  September,  1880;  and  all  appeals 
to  the  court  of  appeals  from  any  order  or  judgment  of  the 
supreme  court  affirming,  reversing  or  modifying  any  such  order, 
sentence,  decree  or  determination  of  a  surrogate's  court  shall  be 
taken  and  perfected,  heard  and  decided  in  conformity  to  the 
laws  and  practice  regulating  appeals  from  orders,  sentences 
and  decrees  of  surrogate's  court,  and  the  hearing  and  decision 
thereof,  in  forre  in  this  State  on  the  thirtieth  day  of  April 
1877,  and  all  appeals  from  any  order,  sentence,  decree  or  de- 
termination of  such  court  brought  in  conformity  thereto 
since  the  first  day  of  September,  1880,  are  hereby  declared  to 
be  valid  and  effectual,  except  that  sections  1670  to  1685,  both 
inclusive,  apply  also  to  the  proceedings  therein  specified,  taken, 
after  that  date,  in  an  action  theretofore  commenced,  or  upon 
a  judgment  theretofore  rendered,  and  section  1674  applies  to  a 
notice  of  pendency  of  action  theretofore  or  thereafter  filed;  sec- 
tions 1881  to  1802,  both  inclusive,  do  not  apply  to  an  action 
upon  any  bond  therein  specified,  where  an  order,  allowing  any 
person  to  prosecute  the  bond  in  the  name  of  the  people,  has 
been  duly  made  before  that  date  and  is  then  in  force,  in  which 
case  future  actions  upon  the  same  bond  are  regulated  by  the 
laws  in  force  on  the  day  before  that  date,  notwithstanding  the 
repeal  thereof;  sections  2253  to  2265,  both  inclusive,  apply  also 
where  a  final  determination  has  been  made  before  the  first  day 
of  September,  1880,  in  proceedings  taken  under  any  statute 
superseded  by  the  title  containing  those  sections,  and  to  the 
process  issued  thereupon;  sections  2320  to  2344,  both  inclusive, 
apply  also  to  proceedings  taken  before  that  date,  under  any 
statute  superseded  by  the  title  containing  them,  whether  a  com* 
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mit tee  has  or  has  not  been  appointed;  section  2537  applies 
also  to  ever}'  payment  or  deposit  therein  specified  made  on  or 
after  the  first  day  of  September,  1880;  section  275(>,  except  the 
-vords  "  upon  the  hearing  before  the  surrogate "  applies  to 
actions  theretofore  or  thereafter  commenced  pursuant  to  article 
nei-ond  of  title  three  of  chapter  fifteen;  au4  sections  2708  to  2801, 
both  inclusive,  apply  also  to  a  case,  where  a  decree  for  the  sale 
or  other  disposition  of  the  real  property  of  a  decedent,  has  been 
•Inly  made,  before  that  date,  in  a  surrogate's  court. 

12.  So  much  of  chapters  nineteenth  and  twentieth,  as  relates* 
ro  th  .  jurisdiction  of  the  several  courts  therein  specified,  applies 
only  to  an  action  or  special  proceeding  commenced  on  or  after 
the  first  day  of  September,  3880. 

13.  In  chapter  twenty-first,  titles  first,  second,  and  third  apply 
only  to  an  action  in  one  of  the  courts  specified  in  subdivision 
fourth  of  this  section. 

14.  [Added.  1894.1  The  disqualification  of  jurors,  as  pro- 
vided in  section  eleven  hundred  and  sixty-six  of  this  act,  snail 
apply  to  all  courts. 

AmM.  L.  1893,  eh.  42;  L.  1804,  ch.  725;  L.  18D5,  ch.  946;  L.  1009, 
cb.  65,  |  3;  L.  1013,  ch.  485.  •  Ir\  effect  Sept  1,  1913.  Soe  notes  88,  UO, 
91.   92  of  notes  of  Board  of  Statutory  Consolidation  at  end  of  code. 

f    3348.  Id. j  what  deemed  commencement  of  action,  etc. 

Where  a  provision  of  this  act  is  made  applicable  by  the  last 
section,  to  an  action  or  special  proceeding  commenced  on  or  after 
a  day  therein  specified,  if,  before  that  date,  a  summons  in  an 
action,  or  a  citation  issued  from  a  surrogate's  court,  has  been 
served  upon  one  or  more,  but  not  upon  all,  of  the  persons  to  be 
served:  or  an  order  for  the  service  of  a"  summons  as  prescribed 
in  article  second  of  title  first  of  chapter  fifth  of  this  act  has 
been  made:  or,  in  a  special  p/oceeding,  elsewhere  than  in  a  surro- 
gate's court,  the 'petition  or  other  paper,  upon  which  the  first  or- 
der, process,  or  other  mandate  may  be  made  or  issued,  has  not 
been  presented,  the  action  or  special  proceeding  is  not  deemed  to 
hare  been  commenced  within  the  meaning  of  that  section. 

|  3349.  Id.;  Tvhen  proceedings  to  be  under  former 
statute*. 

Where  any  provision  of  this  act  is  made  applicable  to  future 
proceedings  in  an  action  or  special  proceeding,  the  proceedings 
therein,  until  the  provision  in  question  becomes  applicable,  are 
governed  by,  and  must  be  conducted  according  to  the  laws  in 
force  on  the  day  before  the  provision  takes  effect,  except  as  other- 
wise prescribed  in  subdivision  seventh  of  the  last  section  but  one. 

$  3350.  Effect  of  thin  act,  upon  trial  juror*  and  jnrieft, 
in    criminal    cauei. 

A  jury,  for  the  trial  of  an  indictment  or  other  criminal  cause, 
at  a  term  of  a  court  of  record,  commencing  on  or  after  the  twenty- 
first  day  of  May,  1877,  must  be  procured  from  the  trial  jurors 
selected,  drawn,  and  notified,  as  prescribed  in  this  act,  for  the 
term  of  the  court  at  which  it  is  triable,  including  the  talesmen 
or  additional  jurors,  procured  as  prescribed  therein:  and  the  same 
mast  be  tried  by  the  jury  so  formed.  But  the  statutes  remaining 
unrepealed  after  the  first  day  of  September.  1S77,  relating  to  chal- 
lenges or  disqualifications  of  petit  jurors  in  a  criminal  cause,  or 
prescribing  the  cases  where  talesmen  or  additional  petit  jurors 
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mast  be  summoned  in  a  criminal  cause,  remain  unaffected  by  this 
act,  and  are  applicable  to  the  proceedings  taken  as  prescribed  in 
this  act,  and  to  the  trial  jurors  therein  specified. 

|  8351.  Id.;  upon  Brand  Jurora  and  Juries. 

This  act  does  not  affect  any  provision  of  the  statutes,  remaining 
unrepealed  alter  the  first  day  of  September,  1877,  relating  to 
grand  jurors  or  grand  juries;  except  as  follows: 

1.  A  fine  imposed,  after  the  first  day  of  September,  1877,  upon 
a  person  drawn  as  a  grand  juror,  and  duly  summoned  to  attend  a 
term  of  a  court  of  record  as  a  grand  juror,  as  prescribed  in  those 
statutes,  must  be  imposed  as  prescribed  in  article  fourth  of  title 
third  of  chapter  tenth  of  this  act;  and  sections  1073  to  1077  of  this 
act,  both  inclusive,  apply  to  such  a  person,  as  if  he  had  been 
drawn,  aud  notified  to  attend  as  a  trial  juror. 

2.  where  a  provision  of  those  statutes  refers  to  the  lists  of 
petit  jurors,  the  ballots  containing  their  names,  the  box  or  boxes 
in  which  those  ballots  are  deposited  or  contained,  the  selecting, 
drawing,  summoning,  or  empanelling  of  potit  jurors,  the  imposition 
of  a  fine  upon  a  petit  juror,  or  the  enforcement,  reduction,  or 
remission  thereof,  it  is  deemed  to  refer  to  the  same  subject  u 
provided  for  in  this  act,  in  like  manner  as  it  refers  to  those 
statutes. 

See  2  B.   S.   488,  484,   ff  16-21  (2  Bdm.  005,  606);   2  B.  8.  722,  |  1*  0 

Edna.  746). 

{  8852.  Id.;  upon  proceedings  taken,  or  rlarate  aeeraei, 
etc.,  under  former  statutes. 

Nothing  contained  in  any  provision  of  this  act,  other  than  in 
chapter  fourth,  renders  ineffectual,  or  otherwise  impairs,  any  pro- 
ceeding in  an  action  or  a  special  proceeding,  had  or  taken,  puriv- 
ant  to  law,  or  any  other  lawful  act  done,  or  right,  defence,  or 
limitation,  lawfully  accrued  or  established,  before  the  provision 
in  question  takes  effect;  unless  the  contrary  is  expressly  declared 
in  the  provision  in  question.  As  far  as  it  may  be  necessary,  for 
the  purpose  of  avoiding  such  a  result,  or  carrying  into  effect  such 
a  proceeding  or  other  act,  or  enforcing  or  protecting  such  a  right, 
defence,  or  limitation,  the  statutes  in  force  on  the  day  before  the 
provision  takes  effect,  are  deemed  to  remain  In  force,  notwith- 
standing the  repeal  thereof. 


|  8358.  Id.;  upon  former  appointment  of  tei 

This  act  does  not  affect  the  appointment  of  a  term,  or  the 
nation  of  one  or  more  judges  to  hold  a  term,  made  P^Sg^^S 
the  statutes  in  force  on  the  thirty-first  day  of  August,  1877,  ujrtu 
new  terms  are  appointed,  or  one  or  more  judges  are  newly  design 
nated,  as  prescribed  in  this  act. 

$  8864.  Id.;  upon  officer*  and  onteea. 

This  act  does  not  create  a  vacancy  in  any  office  or  employment 
designated  or  referred  to  therein,  by  the  title  or  description 
thereof,  contained  in  th*  statutes  in  force  on  the  day  before  t*e 
provision  referring  thereto  takes  effect,  or  by  another  title  or  de- 
scription; nor  does  it  affect  any  provisions  of  those  statutes,  relat- 
ing to  the  amount,  or  the  time  or  the  mode  of  payment,  of  til* 
compensation  of  an  officer  or  employee,  so  designated  or  referreo 
to,  who  is  in  office  or  employed  on  that  day;  e*<£P*  «a*  *™2* 
the  tenure  of  his  office  or  employment  is  not  prescribed  io  ton  a*^ 
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lie  ma^  be  removed  at  pleasure  by  the  court,  officer,  or  officers, 
authorized  by  this  act  to  appoint  a  person  to  discharge  the  same 
duties.  Until  he  is  removed,  or  his  office  or  place  becomes  other* 
wise  vacant,  the  provisions  of  this  act  apply  to  him,  and  to  the  dis- 
charge of  his  duties.  The  court,  officer,  or  officers,  authorized  by 
this  act  to  appoint  a  person  to  an  office  or  employment,  may  from 
time  to  time  thus  fill  a  vacancy  therein. 

|  8885.  [Am'd,  1882.]  When  this  act  deemed  to  have  been 
paased,  ete. 

For  the  purpose  of  determining  the  effect  of  the  different  pro- 
visions of  this  act  with  respect  to  each  other,  they  arc  deemeu  to 
have  been  enacted  simultaneously.  For  the  purpose  of  determin- 
ing the  effect  of  this  act  upon  other  acts,  and  the  effect  of 
other  acts  upon  this  act,  chapters  fourteen  to  twenty-two  of  this 
act,  both  inclusive,  are  deemed  to  have  been  enacted  on  the  sixth 
day  of  January,  in  the  year  eighteen  hundred  and  eighty;  and 
all  acts  passed  after  the  last-mentioned  date  are  to  have  the 
same  effect  as  if  they  were  passed  after  this  act. 

|  8808.  When  this  net  takes  effect. 

Subject  to  the  qualifications  contained  in  the  foregoing  sections 
of  this  title,  this  act  shall  take  effect  as  follows:  titles  third  and 
fourth,  and  article  first  of  title  fifth  of  chapter  tenth,  on  the  first 
day  of  May,  in  the  year  1877;  the  remainder  of  chapters  first  to 
thirteenth,  both  inclusive,  on  the  first  day  of  September,  in  the 
year  1877;  chapters  fourteenth  to  twenty-first,  both  inclusive,  on 
the  hilt  day  of  September,  1880;  and  this  chapter  immediately. 
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CHAPTER  XXIII. 
Supplemental  Provisions. 

I  TITLE  I.  -  Proceedings  for  the  Condemnation  of  Real  Property. 

TITLE  II.     Proceedings  for  the  Hale  of  Corporate  Real  Property. 

|  TITLE  T- 

Proceedings  for  the  condemnation  of  real  property. 

Sec.  8357.  Title. 

3368.  Definitions. 

3359.  Proceedings  to  be  taken  as  prescribed  in  thin  title. 

3360.  Petition;    what   to    contain. 

8361.  Notice  to  be  annexed  to  petition;  service  of. 

3362.  Service  of  petition  and  notice. 

3303.  Appearance  of  infant,  idiot,   lunatic  or  habitual  drunkard* 

3364.  Appearance. 

3365.  Answer;   what  to  contain. 

3366.  Verification  of  petition  or  answer. 

3367.  Trial  of  issues. 

3368.  Certain  provisions  applicable. 

K  3369.  Judgment;   coats   when   to   defendant;   commissioners, 

k*  3370.  Duties  and  powers  of  commissioners. 

*  3371.  Confirmation  or  setting  aside  report;   deposit  when  paynest, 

3372.  Offer  to  purchase;  costs;  additional  allowance. 

3373.  Judgment,    bow    enforced;    delivery   possession   of   premises;  whsj 

writ  of  assistance  to  issue. 
w-  3374.  Abandonment  and  discontinuance  of  proceeding. 

W  3375.  Appeal  from  final  orders;  stay. 

3370.  Appeal  from  judgment  by   plaintiff. 

3377.  When  general  term  may  direct  a  new  appraisal. 

3378.  Conflicting  claimants. 

3379.  Party  in  possession  may  stay  on  giving  security. 
8380.  Temporary  possession  pending  proceedings. 

3381.  Notice  of  pendency  of  action  to  be  filed. 

3382.  Power  of  court   to  make  necessary  orders. 

3383.  Repealmg  clause;  limitations. 

3384.  When  act  takes  effect. 

|  8857.  Title. 

This  title  shall  be  known  as  the  condemnation  law. 

|  8358.    [Am'd,   1806.]    Definition*. 

The  term  •"  person,"  when  used  herein,  includes  a  natural  per- 
son and  also  a  corporation,  joint-stock  association,  the  state  and 
a  political  division  thereof,  and  any  commission,  board.  bo*rd  of 
managers  or  trustees  in  charge  or  having  control  of  any  of  the 
charitable  or  other  institutions  of  the  stat.;  the  term  "  real  prop- 
erty," any  right,  interest  or  casement  therein  or  appurtenances 
thereto;  and  the  term  "owner,"  all  persons  having  any  estate, 
interest,  or  easement  in  the  property  to  be  taken,  or  any  lien, 
charge,  or  incumbrance  thereon.  The  person  instituting  the  pro- 
ceedings shnll  be  termed  the  plaintiff:  and  the  person  against 
whom  the  proceeding  is  brought,  the  defendant, 

L.  1896.  eli.  589.     In  effect  May  12.  1896. 

|  335*.  Proceeding-*  to  be  taken  m  prescribed  la  tbla 
title. 

Whenever  any  person  is  authorized  to  acquire  title  to  real  prop- 
erty, for  a  public  use  by  condemnation,  the  proceeding  for  that 
purpose  shall  be  taken  in  the  manner  prescribed  in  this  title. 
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5  83eo.  Petition;  what  to  contain. 

The  proceeding  shall  be  instituted  by  the  presentation  of  a  pe- 
tition by  the  plaintiff  to  the  supreme  court,  setting  forth  the 
following  facts: 

1.  [Am'd,  1896.]  His  name,  place  of  residence,  and  the  busi- 
ness in  which  engaged;  if  a  corporation  or  joint-stock  association, 
whether  foreign  or  domestic,  its  principal  place  of  business  within 
the  state,  the  names  and  places  of  residence  of  its  principal 
officers,  and  of  its  directors,  trustees  or  board  of  managers,  as 
the  case^  may  be,  and  the  object  or  purpose  of  its  incorporation 
or  association;  if  a  political  division  of  the  eta  to,  the  names  and 
places  of  r  -idenee  of  its  principal  officers;  and  if  the  state,  or 
any  commission  or  board  of  managers  or  trustees  in  charge  or 
having  control  of  any  of  the  charitable  or  other  institutions  of 
the  state,  the  name,  place  of  residence  of  the  officer  acting  in  its 
or  their  behalf  in  the  proceedings. 

2.  A  specific  description  of  the  property  to  be  condemned,  and 
its  location,  by  metes  and  bounds,  with  reasonable  certainty. 

3.  The  public  use  for  which  the  property  is  required  and  a  con- 
cise statement  of  the  facts  showing  the  necessity  of  its  acquisition 
for  snch  use. 

4.  The  names  and  places  of  residence  of  the  owners  of  the  prop- 
erty; if  an  infant,  the  name  and  place  of  residence  of  his  general 
guardian,  if  he  has  one;  if  not,  the  name  and  place  of  residence 
of  the  person  with  whom  he  resides;  if  a  lunatic,  idiot,  or  habitual 
drunkard,  the  name  and  place  of  residence  of  his  committee  or 
trustee,  if  he  has  one;  if  not,  the  name  and  place  of  residence  of 
the  person  with  whom  he  resides.  If  a  non-resident,  having  an 
agent  or  attorney  residing  in  the  state  authorized  to  contract  for 
the  sale  of  the  property,  the  name  and  place  of  residence  of  such 
agent  or  attorney;  if  the  name  or  place  of  residence  of  any  owner 
cannot  after  diligent  inquiry  be  ascertained,  it  may  be  so  stated 
with  a  specific  statement  of  the  extent  of  the  inquiry  which  has 
been.  made. 

5.  That  the  plaintiff  has  been  unable  to  agree  with  the  owner 
of  the  property  for1  its  purchase,  and  the  reason  of  such  inability. 

6.  The  value  of  the  property  to  be  condemned. 

7.  A  statement  that  it  is  *he  intention  of  the  plaintiff,  in  good 
faith,  to  complete  the  work  or  improvement,  for  which  the  prop- 
erty is  to  be  condemned;  and  that  all  the  preliminary  steps  re- 
quired by  law  have  been  taken  to  entitle  him  to  institute  the 
proceeding. 

8.  A  demand  for  relief,  that  it  may  be  adjudged  that  the  public 
use  requires  the  condemnation  of  the  real  property  described,  and 
that  the  plaintiff  is  entitled  to  take  and  hold  snch  property  for 
the  public  use  specified,  upou  making  compensation  therefor,  and 
that  commissioners  of  appraisal  be  appointed  to  ascertain  the  com- 
pensation to  be  made  to  the  owners  for  the  property  so  taken. 

li.  1896|  cb.  689.     Id  effect  May  12,  1806. 

|  3361.  Notice  to  be  amexed  to  petition;  uervice  of. 

There  must  be  annexed  to  the  petition  a  notice  of  the  time  and 
place  at  which  it  will  be  presented  to  a  special  term  of  the  su- 
preme court,  held  in  the  judicinl  district  where  the  property  or 
pome  portion  of  it  is  sitnnted.  nnd  a  copy  of  the  petition  and  notice 
must  be  served  upon  all  the  owners  of  the  property  at  least  eight 
day*  prior  to  its  presentation. 
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(  3862.  Service  of  petition  ami  notice. 

Service  of  the  petition  and  notice  mast  be  made  in  the  same  man- 
ner as  the  service  of  a  summons  in  an  action  in  the  supreme  court 
is  required  to  he  made,  and  all  the  provisions  of  articles  one  and 
.two  of  title  one  of  chapter  five  of  this  act,  which  i elate  to  the 
service  of  a  summons,  either  personally  or  in  any  other  way,  and 
the  mode  of  proving  service,  shall  apply  to  the  service  of  the  peti- 
tion and  notice.  If  the  defendant  has  an  agent  or  attorney  re- 
siding in  this  state,  authorized  to  contract  for  the  sale  of  the  real 
property  described  in  the  petition,  service  upon  such  agent  or  at- 
torney will  be  sufficient  service  upon  such  defendant.  In  case  the 
defendant  is  an  infant  of  the  age  of  fourteen  years  or  upwards,  a 
copy  of  the  petition  and  notice  shall  also  be  served  upon  his 
general  guardian,  if  he  has  one;  if  not,  upon  the  person  with 
whom  he  resides. 

{  8863.  Appearance  of  infant,   Idiot,  lunatic   or   habitual 

drunkard. 

If  a  defendant  is  an  infant,  idiot,  lunatic  or  habitual  druukanl 

it  shall  be  the  duty  of  his  general  guardian,  committee  or  t raster. 

if  he  has  one,  to  appear  for  him  upon  the  presentation  of  the 

petition  and  attend  to  his  interests,  and  in  case  he  has  nonr.  or 

in  case  his  general  guardian,  committee  or  trustee  fails  to  appear 

►  for  him,  the  court  shall,  upon  the  presentation  of  the  petition  an.i 

T  notice,  with  proof  of  service,  without  further  notice,  appoint  h 

guardian  ad  litem  for  such  defendant,  whoso  duty  it  shall  be  to 

appear  for  him  and  attend  to  his  interests  in  the  proceeding,  and, 

'  if  deemed  necessary  to  protect  his  rights,  the  court  may  require 

V  a  general  guardian,  committee  or  trustee,  or  a  guardian  ad  litem 

to  give  security  in  such  sum  and  with  such  sureties  as  the  coort 

may  approve.      If  a  service  other  than  persona!  has  been  made 

upon  any  defendant,  and  he  does  not  appear  upon  the  presentation 

of  the  petition,  the  court  shall  appoint  some  competent  attorney 

to  appear  for  him  and  attend  to  his  interests  in  the  proceeding. 

§  3804.  Appearance. 

The  provisions  of  law  and  of  the  rules  and  practice  of  th'»  wort 
relating  to  the  appearance  of  parties  in  person  or  by  attorney  in 
actions  in  the  supreme  court,  shall  applv  to  the  proceeding  from 
and  *fter  the  pervice  of  the  petition,  r.nd  all  subsequent  order*, 
notices  and  papers  may  be  served  upon  the  attorney  app»arimr  a~d 
upon  a  guardian  ad  litem  in  the  same  manner  and  with  the  saia* 
effect  as  the  service  of  papers  in  an  action  in  the  supreme  court 
may  be  made. 

§3306.  Answer;  what  to  contain* 

Upon  presentation  of  the  petition  and  notice  with  proof  of  str- 
vice  thereof,  an  owner  of  the  property  may  appear  and  inter- 
pose an  answer,  which  must  contain  a  general  or  specific  denial 
of  each  material  allegation  of  the  petition  controverted  by  him. 
or  of  any  knowledge  or  information  thereof  sufficient  to  form  a 
belief,  or  a  statement  of  new  matter  constituting  a  defence  t* 
the  proceeding. 

8  3866.  Verification   of  petition   or   answer. 

A  petition  or  answer  must  be  verified,  and  the  provisions  of 
this  act  relating  to  the  form  and  contents  of  the  verification  of 

S leadings  in  courts  of  record,  and  the  persons  by  whom  it  may 
e  made,  shall  apply  to  the  verification. 
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§8867.  Trial  of  i««ues+ 

The  court  shall  try  any  issue  raised  by  the  petition  and  answer 
at  such  time  and  place  as  it  may  direct,  or  it  may  order  the  same 
to  be  referred  to  a  referee  to  hear  and  determine,  and  upon  such 
trial  the  court  or  referee  shall  file  a  decision  in  writing,  or  deliver 
the  same  to  the  attorney  for  the  prevailing  party,  within  twenty 
days  after  the  final  submission  of  the  proofs  and  allegations  of 
the  parties,  and  the  provisions  of  this  act  relating  to  the  form 
and  contents  of  decisions  upon  the  trial  of  issues  of  fact  by  the 
court  or  a  referee,  and  to  making  and  filing  exceptions  thereto, 
and  the  making  and  settlement  of  a  case  for  the  review  thereof 
upon  appeal,  and  to  the  proceedings  which  may  be  had  in  case 
such  decision  is  not  filed  or  delivered  within  the  time  herein  re- 
quired, and  to  the  powers  of  the  court  and  referee  upon  such 
trial,  shall  be  applicable  to  a  trial  and  decision  under  the  title. 

§8808.  Certain  provision*  applicable. 

The  provisions  of  title  one  of  chapter  eight  of  this  act  shall 
also  apply  to  proceedings  had  under  this  title. 

f  8368.  [Am'd,    1886.]    Judgment  |   costs   when   to    defend* 
ant)  commissioners* 

Judgment  shall  be  entered  pursuant  to  the  direction  of  the 
court  or  referee  in  the  decision  filed.  If  In  favor  of  the  defendant, 
the  petition  shall  be  dismissed,  with  costs  to  be  taxed  by  the  clerk, 
at  the  same  rates  as  are  allowed,  of  course,  to  a  defendant  pre- 
vailing in  an  action  in  the  supreme  court,  including  the  allowances 
for  proceedings  before  and  after  notice  of  trial.  If  the  decision  is 
in  favor  of  the  plaintiff,  or  if  no  answer  has  been  Interposed  and 
it  appears  from  the  petition  that  he  is  entitled  to  the  relief  de- 
manded, judgment  snail  be  entered,  adjudging  that  the  con- 
demnation of  the  real  property  described  is  necessary  for  the 
public  use,  and  that  the  plaintiff  is  entitled  to  take  and  hold  the 
property  for  the  public  use  specified,  upon  making  compensation 
therefor,  and  the  court  shall  thereupon  appoint  three  disinter- 
ested and  competent  freeholders,  residents  of  the  judicial  dis- 
trict embracing  the  county  where  the  real  property  or  some  part 
of  it  is  situated,  or  of  some  county  adjoining  such  judicial  dis- 
trict, commissioners  to  ascertain  the  compensation  to  be  made 
to  the  owners  for  the  property  to  be  taken  for  the  public  use 
specified,  and  fix  the  time  and  place  for  the  first  meeting  of  the 
commissioners.  Provided,  however,  that  in  any  such  proceeding 
Instituted  within  the  first  or  second  judicial  district,  such  com 
missioners  shall  be  residents  of  the  county  where  the  real  prop- 
erty, or  some  part  of  it,  is  situated,  or  of  some  adjoining  county. 
If  a  trial  has  been  had,  at  least  eight  days'  notice  of  such  ap- 
pointment must  be  given  to  all  the  defendants  who  have  appeared. 
The  parties  may  waive,  in  writing,  the  provisions  of  this  section 
aa  to  the  residence  of  the  commissioners,  and  in  that  case  they 
may  be  residents  of  any  county  in  the  State.  Where  owners  of 
separate  properties  are  joined  in  the  same  proceeding,  or  sepa- 
rate properties  of  the  same  owner  are  to  be  condemned,  more 
than  one  set  of  commissioners  may  be  appointed. 

Ik  1809,  eh.  MO. 

1  8870.  [Am'd,  1888,  1818.]  Dntles  and  powers  of  com- 
missioners. 

The  commissioners  shall  take  and  subscribe  the  constitutional 
oath  of  office.  Any  of  them  may  issue  subpoenas  and  administer 
oaths  to  witnesses;  a  majority  of  them  may  adjourn  the  proceeding 
before  them,  from  time  to  time  in  their  discretion.  WheuQvei 
the>  meet,  except  by  appointment  of  the  court  or  pursuant  to 
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adjournment,  they  shall  cause  at  least  eight  days*  notice  of  such 
meeting  to  be  given  to  the  defendants  who  have  appeared,  or 
their  agents  or  attorneys.  They  shall  view  the  premises  described 
in  the  petitiou,  and  hear  the  proof  and  allegations  of  the  parties, 
and  reduce  the  testimony  taken  by  them,  if  any,  to  writing,  and 
after  the  testimony  in  each  case  is  closed,  they,  or  a  majority  ^1 
them,  all  being  present,  shall,  without  unnecessary  delay  ascertain 
and  determine  the  compensation  which  ought  justly  to  be  made 
by  the  plaintiff  to  the  owners  of  the  property  appraised  by  them: 
and,  in  fixing  the  amount  of  such  compensation,  they  shall  not 
make  any  allowance  or  deduction  on  account  of  any  real  or  sup- 
posed benefits  which  the  owners  may  derive  from  the  public  use 
for  which  the  property  is  to  be  taken,  or  the  construction  of  any 
proposed  improvement  connected  with  such  public  use.  But  in 
case  the  plaintiff  is  a  railroad  corporation  and  such  real  property 
shall  belong  to  any  other  railroad  corporation,  the  commissioners 
on  fixing  the  amount  of  such  compensation,  shall  fix  the  same  at 
its  fair  value  for  railroad  purposes.  They  shall  make  a  report 
of  their  proceedings  to  the  supreme  court  with  the  minutes  of  the 
testimony  taken  by  them,  if  any;  and  they  shall  each  be  entitled 
to  six  dollars  for  services  for  every  day  they  are  actually  en- 
gaged in  the  performance  of  their  duties,  and  their  necessary 
expenses  to  be  paid  by  the  plaintiff;  provided,  that  in  proceedings 
within  the-  counties  of  New  York  and  Kings  such  commissioners 
shall  be  entitled  to  such  additional  compensation  not  exceeding 
twenty-five  dollars  for  every  such  day,  as  may  be  awarded  by 
the  court,  and  provided  that  in  proceedings  instituted  by  a  village 
or  any  board  thereof  under  this  title  such  commissioners  shall 
be  entitled  to  such  additional  compensation,  not  exceeding  five 
dollars  for  every  such  day,  as  may  be  awarded  by  the  court. 
Am'd  L.  1898,   ch.  384;   U  1913,  eh.  232.     In  effect  Sept.   1,   1913. 

|  3871.  Conflraatioa  or  Betting  aside  report  J  deposit 
when  payable. 

Upon  filing  the  report  of  the  commissioners,  any  party  may 
move  for  its  confirmation  at  a  special  term,  held  in  the  district 
where  the  property  or  some  part  of  it  is  situated,  upon  notice 
to  the  other  parties  who  have  appeared,  and  upon  such  motion, 
the  court  may  confirm  the  report,  or  may  set  it  aside  for  irregu- 
larity, or  for  error  of  law  in  the  proceedings  before  the  commis- 
sioners, or  upon  the  ground  that  the  award  is  excessive  or  in- 
sufficient. If  the  report  is  set  aside,  the  court  may  direct  a  re- 
hearing before  the  same  commissioners,  or  may  appoint  new 
commissioners  for  that  purpose,  and  the  proceedings  upon  such 
rehearing  shall  be  conducted  in  the  manner  prescribed  for  the 
original  hearing,  and  the  same  proceedings  shall  be  had  for  the 
confirmation  of  the  second  report,  as  are  herein  prescribed  for 
the  confirmation  of  the  first  report.  If  the  report  is  confirmed, 
the  court  shall  enter  a  final  order  in  the  proceeding,  directing  that 
compensation  shall  be  made  tc  the  owners  of  the  property,  pur- 
suant to  the  determination  of  the  commissioners,  and  that  upon 
payment  of  such  compensation,  the  plaintiff  shall  be  entitled  to 
enter  into  the  possession  of  the  property  condemned,  and  take 
and  hold  it  for  the  public  use  specified  in  the  judgment.  Deposit 
of  the  money  to  the  credit  of,  or  payable  to  the  order  of  the 
owner,  pursuant  to  the  direction  of  the  court,  shall  be  deemed 
a  payment  within  the  provisions  of  this  title. 

I    3372.   Offer   to   purchase j   costs;   additional    alloTvanee. 

In  all  cases  where  the  owner  .'  t  a  resident  and  not  under  legal 

^ability   to  convey   title  to  real   property  the  plaintiff,   before 

mo 
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service  of  his  netition  and  notice,  mar  make  a  wr**t*r  offer  to 
purchase  the  property  at  a  specified  price,  which  m^  '•  within  ten 
days  thereafter  be  tiled  in  the  office  of  the  clerk  of  the  county 
where  the  property  is  situated;  and  which  cannot  be  given  in 
evidence  before  the  commissioners,  or  considered  by  them.  The 
owner  may  at  the  time  of  the  presentation  of  the  petition,  or  at 
any  time  previously,  serve  notice  in  writing  of  the  acceptance  of 
plaintiff's  offer,  and  thereupon  the  plaintiff  may,  upon  filing  the 
petition,  with  proof  of  the  making  of  the  offer  and  its  acceptance, 
enter  an  order  that  upon  payment  of  the  compensation  agreed 
upon,  he  may  enter  into  possession  of  the  real  property  described 
in  the  petition,  and  take  and  hold  it  for  the  public  use  therein 
specified.  If  the  offer  is  not  accepted,  and  the  compensation 
awarded  by  the  commissioners  does  not  exceed  the  amount  of  the 
offer  with  interest  from  the  time  it  was  made,  no  costs  shall  be 
allowed  to  either  party.  If  the  compensation  awarded  shall  ex- 
ceed the  amount  of  the  offer  with  interest  from  the  time  it  was 
made,  or  if  no  offer  was  made,  the  court  shall,  in  the  final  order, 
direct  that  the  defendant  recover  of  the  plaintiff  the  cost  of  the 
proceeding,  to  be  taxed  by  the  clerk  at  the  same  rate  as  is  al- 
lowed, of  course,  to  the  defendant  when  he  is  the  prevailing  party 
in  an  action  in  the  supreme  court,  including  the  allowances  for 
proceedings,  before  and  after  notice  of  trial,  and  the  court  may 
also  grant  an  additional  allowance  of  costs,  not  exceeding  five 
per  centum  upon  the  amount  awarded.  The  court  shall  also 
direct  in  the  final  order  what  sum  shall  be  paid  to  the  general 
or  special  guardian,  or  committee  or  trustee  of  an  infant,  idiot, 
lunatic  or  habitual  drunkard,  or  to  an  attorney  appointed  by  the 
court  to  attend  to  the  interests  of  any  defendant  upon  whom 
other  than  personal  service  of  the  petition  and  notice  may  have 
been  made,  and  who  has  not  appeared,  for  costs,  expenses  and 
counsel  fees,  and  by  whom  or  out  of  what  fund  the  same  shall 
be  paid.  If  a  trial  has  been  had,  and  all  the  issues  determined 
in  favor  of  the  plaintiff,  costs  of  the  trial  shall  not  be  allowed 
to  the  defendant,  but  the  plaintiff  shall  recover  of  any  defendant 
answering  the  costs  of  such  trial  caused  by  the  interposition  of 
the  unsuccessful  defence,  to  be  taxed  by  the  clerk  at  the  same 
rate  as  is  allowed  to  the  prevailing  party  for  the  trial  of  an 
action  in  the  supreme  court. 

1*8373.  Judgment,  how  enforced;  delivery  poaaeftwlon  of 
premise*;   when   writ   of   aa«l»tance   to   lsMue. 

Upon  the  entry  of  the  final  order,  the  same  shall  be  attached 
to  the  judgment-roll  in  the  proceeding,  and  the  amount  directed 
to  be  paid,  either  as  compensation  to  the  owners,  or  for  the  costs 
or  expenses  of  the  proceeding,  shall  be  docketed  as  a  judgment 
against  the  person  who  is  directed  to  pay  the  same,  and  it  shall 
have  all  the  force  and  effect  of  a  money  judgment  in  an  action 
in  the  supreme  court,  and  collection  thereof  may  be  enforced  by 
execution  and  by  the  same  proceedings  as  judgments  for  the 
recovery  of  money  in  the  supreme  court  may  be  enforced  under 
the  provisions  of  this  art.  When  payment  of  the  compensation 
awarded,  and  costs  of  the  proceeding,  if  anv,  has  been  made,  as 
directed  in  the  final  order,  and  a  certified  copy  of  such  order  has 
been  served  upon  the  owner,  he  shall,  r.pon  demand  of  the  plain- 
tiff, deliver  possession  thereof  to  him,  and  in  case  possession 
is  not  delivered  when  demanded,  the  plaintiff  may  apply  to 
the  court  without  notice.  unle..s  the  court  shall  require  notice 
to  be  given,  upon  proof  of  such  payment  and  of  service  ot  the 
copy  order,  and  of  the  demand  and  non-compliance  therewith,  for 
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a  writ  of  assistance,  and  the  court  shall  thereupon  cause  sacs 
writ  to  be  issued,  which  shall  be  executed  in  the  same  manner 
as  when  issued  in  other  cases  for  the  delivery  of  possession  of 
real  property. 

{  8874.   [Am'd,    1894.]    Abandonment  and    discontinuance 
of  proceeding;. 

Upon  the  application  of  the  plaintiff  to  be  made  at  any  time 
after  the  presentation  of  the  petition  and  before  the  expiration 
of  thirty  days  after  the  entry  of  the  final  order,  upon  eight  dayi* 
notice  of  motion  to  all  other  parties  to  the  proceeding  who  bare 
appeared  therein  or  upon  an  order  to  show  cause,  the  c  urt  may, 
in  its  discretion,  and  for  good  cause  shown,  authorize  and  direct 
the  abandonment  and  discontinuance  of  the  proceeding,  upon 
payment  of  the  fees  and  expenses,  if  any,  of  the  commissioners, 
and  the  costs  and  expenses  directed  to  be  paid  in  such  final  order, 
if  such  final  order  shall  have  been  entered,  and  upon  such  other 
terms  and  conditions  as  the  court  may  prescribe;  and  upon  the 
entry  of  the  order  granting. such  application  and  upon  compliance 
with  the  terms  and  conditions  therein  prescribed,  payment  of  the 
amount  awarded  for  compensation,  if  such  compensation  shall 
have  been  theretofore  awarded,  shall  not  be  enforced,  but  in 
such  case,  if  such  abandonment  and  discontinuance  of  the  pro- 
ceeding be  directed  upon  the  application  of  the  plaintiff,  the  order 
granting  such  application,  if  permitting  a  renewal  of  such  pro- 
ceedings, shall  provide  that  proceedings  to  acquire  title  to  such 
lands  or  any  part  thereof  shall  not  be  renewed  by  the  plaintiff 
without  a  tender  or  deposit  in  court  of  the  amount  of  the  award 
and  interest  thereon. 

L.   1804,   cb.  476. 

I  3875.  [Am'd,  1895.]    Appeal  from  Jlnal  orders)  stay* 

Appeal  may  be  taken  to  the  appellate  division  of  the  supreme 
court  from  the  final  order,  within  the  time  provided  for  appeals 
from  orders  by  title  four  of  chapter  twelve  of  this  act;  and  all 
the  provisions  of  such  chapter  relating  to  appeals  to  the  appellate 
division  of  the  supreme  court  from  orders  of  the  special  term 
shall  apply  to  such  appeals.  Such  appeal  will  bring  up  for  review 
all  the  proceedings  subsequent  to  the  judgment,  but  the  judgment 
and  proceedings  antecedent  thereto  may  be  reviewed  on  such 
appeal,  if  the  appellant  states  in  hi&  notice  that  the  same  will  be 
brought  up  for  review,  and  exceptions  shall  have  been  filed  to 
the  decision  of  the  court  or  the  referee,  and  a  case  or  a  case 
and  exceptions  shall  have  been  made,  settled  and  allowed,  as 
required  by  the  provisions  of  this  act,  for  the  review  of  the  trial 
of  actions  in  the  supreme  court  without  a  jury.  The  proceed- 
ings of  the  plaintiff  shall  not  be  stayed  upon  such  an  appeal 
except  by  order  of  the  court,  upon  notice  to  him,  and  the  appeal 
shall  not  affect  his  possession  of  the  property  taken,  and  the  ap- 
peal of  n  defendant  shall  not  be  heard  except  on  his  stipulation 
not  to  disturb  such  possession. 

L.  1885,  cb.  946. 

I  3370.  [Am'd,  1895.]    Appeal  from  jndarment  by  plaiatf** 

If  a  trial  has  been  had  and  judgment  entered  in  favor  of  the 
defendant,  the  plaintiff  may  appeal  therefrom  to  the  appellate 
division  of  the  supreme  court  within  the  time  provided  for  ap- 
peals from  judgments  by  title  four  of  chapter  twelve  of  this  act 
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and  all  the  provision  of  said  chapter  relating  to  appeals  from 
Judgments  shall  apply  to  such  appeals;  and  on  the  hearing  of  the 
rppeal  the  appellate  division  mar  affirm,  reverse  or  modify  tne 
judgment,  and  in  case  of  reversal  may  grant  a  new  trial,  or 
direct  that  judgment  be  entered  in  favor  of  the  plaintiff.  If  the 
lodgment  is  affirmed,  costs  shall  be  allowed  to  the  respondent,  but 
If  reversed  or  modified,  no  costs  of  the  appeal  shall  be  allowed 
to  either  party. 

L.  1886,  eh.  846. 

|  83177.  Whem  areneral  term  may  direot  a  new  appraisal. 

On  the  hearing  of  the  appeal  from  the  final  order  the  court  may 
iirect  a  new  appraisal  before  the  same  or  new  commissioners,  • 
in  its  discretion,  and  the  report  of  such  commissioners  shall  be 
Qnal  and  conclusive  upon  all  parties  interested.  If  the  amount 
of  the  compensation  to  be  paid  is  increased  by  the  last  report, 
the  difference  shall  be  a  lien  upon  the  land  appraised,  and  shall 
be  paid  to  the  parties  entitled  to  the  same,  or  shall  be  deposited 
as  the  court  shall  direct;  and  if  the  amount  is  diminished,  the 
difference  shall  be  refunded  to  the  plaintiff  by  the  party  to  whom 
the  same  may  nave  been  paid,  and  judgment  therefor  may  be 
rendered  by  the  court,  on  the  filing  of  the  last  report,  against  the 
parties  liable  to  pay  the  same. 

|  8878.  Comaictlnv  clai mania. 

If  there  are  adverse  and  conflicting  claimants  to  the  money, 
or  any  part  of  it,  to  be  paid  as  compensation  for  the  property 
raken,  the  court  may  direct  the  money  to  be  paid  into  the  court 
Kv  the  plaintiff,  'and  may  determine  who  is  entitled  to  the  same, 
and  direct  to  whom  the  same  shall  be  paid,  and  may,  in  its  dis- 
cretion, order  a  reference  to  ascertain  the  facts  on  which  rack 
determination  and  direction  are  to  be  made. 

|  887*.  [Asa'd,  1890.1  Party  la  poaaoMion  mar  afar  •* 
a*iv*n«-   aeearity. 

At  any  stage  of  the  proceeding  the  court  may  authorize  the 
plaintiff,  if  in  possession  of  the  property  sought  to  be  condemned, 
to  continue  in  possession,  and  may  stay  all  actions  or  proceed- 
ings against  him  on  account  thereof,  upon  giving  security,  or 
depositing  such  sum  of  money  as  the  court  may  direct  to  be 
held  as  security  for  the  payment  of  the  compensation  which 
may  be  finally  awarded  to  the  owner  therefor  and  the  costs  of 
the  proceedings,  and  in  every  such  case  the  owner  may  con- 
duct the  proceeding  to  a  conclusion,  if  the  plaintiff  delays  or 
neglects  to  prosecute  the  same.  When  the  final  award  to  any 
owner  is  less  than  fifty  dollars,  in  proceedings  to  condemn  a  right 
of  way,  for  telephone  or  telegraph  poles  and  wires,  the  allow- 
ance of  costs,  if  any,  and  the  amount  thereof  not  exceeding 
that  prescribed  by  statute,  shall  be  in  the  discretion  of  the 
court  in  any  action  or  proceeding  that  may  have  been  or  may 
hereafter  be  stayed,  if  the  telephone  or  telegraph  poles  and 
wires*  in  such  action  or  proceeding  so  stayed,  shall  have  been 
erected  for  more  than  three  years  prior  to  the  commencement 

i.m  Id efleetBtpt.  1,1890, 
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{  3»80.  Temporary  possession  pending-  proceed injr*. 

When  an  answer  to  the  petition  has  been  interposed,  and  it 
appears  to  the  satisfaction  of  the  court  that  the  public-  interests 
-;'l  be  prejudiced  by  delay,  it  may  direct  that  the  plaintiff  be 
permitted  to  enter  immediately  upon  the  real  property  to  to. 
taken,  and  devote  it  temporarily  to  the  public  use  specific  in 
the  petition,  upon  depositing  with  the  court  the  sum  stated  in  the 
answer  as  the  value  of  the  property,  and  which  sum  shall  be 
applied,  so  far  as  it  may  be  necessary  for  that  purpose,  to  the 
payment  of  the  award  that  may  be  made,  and  the  costs  and 
expenses  of  the  proceeding,  and  the  residue,  if  any,  returned  to 
the  plaintiff,  and,  in  case  the  petition  should  be  dismissed,  or  n' 
award  should  be  made,  or  the  proceedings  should  be  abandonee 
by  the  plaintiff,  the  court  shall  direct  that  the  money  so  deposited, 
so  far  as  it  may  be  necessary,  shall  be  applied  to  the  pay  men: 
of  any  damages  which  the  defendant  may  have  sustained  by  such 
entry  upon  and  use  of  his  property,  and  his  costs  and  expense* 
of  the  proceeding,  such  damages  to  be  ascertained  by  the  court, 
or  a  referee  to  be  appointed  for  that  purpose,  and  if  the  sum  so 
deposited  shall  be  insufficient  to  pay  such  damages,  and  all.  cost.* 
and  expenses  awarded  to  the  defendant,  judgment  shall  be  entered 
against  the  plaintiff  for  the  deficiency,  to  be  enforced  an<f  col- 
lected in  the  same  manner  as  a  judgment  in  the  supreme  court; 
and  the  possession  of  the  property  shall  be  restored  to  the  de- 
fendant. 

§  8381.  Notice  of  pendency  of  action  to  be  Hied. 

Upon  service  of  the  petition,  or  at  any  time  afterwards  before 
the  entry  of  the  final  order,  the  plaintiff  may  tile  in  the  clerk's 
office  of  •ach  county  where  any  part  of  the  property  is  situated. 
a  notice  of  the  pendency  of  the  proceeding,  stating  the  names 
of  the  parties  and  the  object  of  the  proceeding,  and  containing 
•4  brief  description  of  the  property  affected  thereby,  and  fron 
the  time  of  filing,  such  notice  shall  be  constructive  notice  to  a 
purchaser,  or  incumbrancer  of  the  property  affected  thereby,  froni 
or  against  a  defendant  with  respect  to  whom  the  notice  if 
directed  to  be  indexed,  as  herein  prescribed,  and  a  person  whose 
conveyance  or  incumbrance  is  subsequently  executed  or  subse- 
quently recorded,  is  bound  by  all  proceedings  taken  in  the  pro- 
ceeding after  the  filing  of  the  notice,  to  the  same  extent  as  if 
he  was  a  party  thereto.  The  county  clerk  must  immediately 
record  such  notice  when  filed  in  the  book  in  his  office  kept  for 
the  purpose  of  recording  notices  of  pendency  of  actions,  and 
index  it  to  the  name  of  each  defendant  specified  in  the  direction 
appended  at  the  foot  of  the  notice,  and  subscribed  by  the  plaintiff 
or  his  attorney. 

$  3382.  Power  of  court  to  make  necessary  orders. 

In  proceedings  under  this  title,  where  the  mode  or  manner  of 
conducting  all  or  any  of  the  proceedings  therein  is  not  expressly 
provided  for  by  law,  the  court  before  whom  such  proceeding? 
may  be  pending,  shall  have  the  power  to  make  all  neeessar> 
orders  and  give  necessary  directions  to  carry  into  effect  the 
object  and  intent  of  this  title,  and  of  the  several  acts  conferring 
authority  to  condemn  lands  for  public  use,  and  the  practice  in 
such  cases  shall  conform,  as  near  as  may  be,  to  the  ordinary 
practice  in  such  court. 
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{   33K3.  Repealing*  clau»e;  limitations. 

So  much  of  all  acts  and  parts  of  acts  as  prescribe  a  method 
of  procedure  in  proceedings  for  the  condemnation  of  real  property 
for  a  public  use  is  repealed,  except  such  acts  ana  parts  of  acts 
as  prescribe  a  method  of  procedure  for  the  condemnation  of  real 
property  for  public  use  as  a  highway,  or  as  a  street,  avenue,  or 
public  place  in  an  incorporated  city  or  village,  or  as  may  pre- 
scribe methods  of  procedure  for  such  condemnation  for  any 
public  use  for,  by,  on  behalf,  on  the  part,  or  in  the  name  of  the 
corporation  of  the  city  of  New- York,  known  as  the  mayor, 
aldermen,  and  commonalty  of  the  city  of  New-York,  or  by 
whatever  name  known,  or  by  or  on  the  application  of  any  board, 
department,  commissioners  or  other  officers  acting  for  or  on 
behalf  or  in  the  name  of  such  corporation  or  city,  or  where  Okc 
title  to  the  real  property  so  to  be  acquired  vests  in  such  corpora- 
tion or  in  such  city;  and  all  proceedings  for  the  condemnation 
of  real  property  embraced  within  the  exceptions  enumerated  in 
this  section  are  exempted  from  the  operation  of  this  title. 

L.   1890.  oh.  247. 

§3384.  When  act  takes  effect. 

This  title  shall  take  effect  on  the  first  day  of  May,  one  thou 
sand  eight  hundred  and  ninety,  and  shall  not  affect  any  proceed 
ing  previously  commenced. 
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TITLE  II. 
Proceedings  for  the  sale  of  corporat*  real  property. 

•ee.  8990.  Proceeding!  by  corporations,  etc.,  to  be  pursuant  to  the  proriitas 
of  this  title. 
3891.  Petition  and  contents. 

3392.  Hearing  of  application;  notice;   referee  to  take  proofs. 
3898.  Order;  when  application  for,  may  be  opposed. 
83194.  Insolent  corporation  or  association;  notice  to  creoitoss. 

8895.  Service  of  notices. 

8896.  Power  of  court  to  make  necessary  orders. 
3897.  Wbeu  act  takes  effect. 

Sf  8MHMI397.  [Repealed  bv  L.  1009,  chs.  28  ami  .*«v  Fjw 
Consolidated  Laws,  tits.  General  Corporation  Law,  §§  70-TU, 
330,  Joint  Stock  Association  Law,  §  8.  J 
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TITLE  DX 

[Added  by  I»  1897,  oh.  419.    Id  effect  Sept.  1,  1897.] 

[Nor.— Cta.  419  provides  that  this  and  following  title  shall  be  Inserted  In  eh.  21  el 
«ie  code.  Evidently  error  for  eh .  28,  and  they  are  n*  re  Inserted  according  to  seotiom 
numbers.] 

Proceedings  for  the  enforcement  of  mechanics'  liens  on 

real  property. 

Bee   8898.  Purpose  of  title ;  definitions. 

8389.  Enforcement  of  a  mechanic's  lien  on  real  property. 

8400.  Enforcement  of  a  lien  under  contracts  for  a  public  Improvement. 

Action  in  u  court  of  record ;  consolidation. 
8402.  Parties  to  action  In  a  court  of  record. 
8408  Equities  of  lienors  to  be  determined . 

8404.  Action  in  a  court  no  of  record. 

8405.  When  personal  service  can  not  be  made. 

8406.  Proceedings  on  return  of  summons ;  Judgment  by  defaults. 

8407.  Issue;  how  tried. 
840B.  Executions. 

8409.  Appeals  f  romjudjrments  In  courts  not  of  record . 

8410.  Transcripts  of  judgment  in  v  ourts  not  of  record. 

8411.  Cost  and  disbursements. 

8412.  Judgment  In  case  of  failure  to  establish  lien. 
8418.  Offer  to  pay  into  court. 

8414.  Preference  over  contractors. 

8415.  Judgment  may  direct  delivery  of  property  In  lieu  of  money. 

8416.  Judgment  for  deficiency. 

8417.  Discharge  of  mechanic*'  Hen  by  order  of  court . 

8418.  Judgments  in  actions  to  forclose  Hens  on  account  of  public  Improvements. 
8418.  Judgment  in  action  to  foreclose  a  mechanic's  Hen  on  property  of  a  rail- 
road corporation. 

SS  3398.8419.    [Repealed  by  L.  1909,  ch.  38.    See  Consolidated 
Laws,  tit.  Lien  Law,  §§  40-61.] 
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TITLE  TV. 

[Added  br  L.   18B7,  cb.  41».    In   e««ct  S«pt.  1,  1SW.] 

[No™.-  The  ilvpHtntc  I  S419,  and  imagtont  of  notion  number!  In  elUWuf 
thl»  tills  kre  M  IB  the  original.  ] 

Proceedings  to  enforce  liens  on  veseela. 

MSI.  Uhl  l.ri.,lL::.i;  !■'  a i[i*DJ  nppUOMoB- 
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H  H41S-84-I1,    [Repealed  bv  L.  1009,  ch.  38.    Soc  ConsolWitt* 
Laws,  tit.  Lien  Law,  fS  85-107.] 


SCHEDULE  OF  LAWS  HEPEALED. 


SCHEDULE  OF  LAWS  REPEALED 

by 
L.  1909,  ch.  65,  (an  act  to  amend  the  Code  of  Civil  Procedure 
generally)  together  with  previous  repeals  and  notes  as 
compiled  by  Board  of  Statutory  Consolidation. 


Statutes  Hereby  Repealed 

* 

Previous  Repeals 

REVISED  STAT- 

REPEALING* 

STAT- 

UTES 

Section 

Section 

UTES 

Pt.;Ch.|Tit.|Art. 

L,   | 

Ch.  1 

§ 

See 

note 

* 

1        9 

12   .. 

1-5,  8 

1 

1830 

320 

63 

1-5,  8 

1880 

245 

1 

1        0 

13    .. 

All 

All  ■«••••■■•••• 

•  • . •    I08U 

245 

1 

2       5 

1      1 

All 

3 

1845 

153 

1 

* 

8 

1840 

354 

1 

* 

12 

1841 
1877 

297 
417 

1 

• 

All 

All 

1880 

245 

1 

2       5 

1     2 

All 

All 

245 

1 

2       5 

2   .. 

All 

23 

1880 

423 

1 

• 

25 

1865 

1880 

724 
245 

1 
1 

• 

All 

2       6 

1     1 

6-20 

6-20 

245 

1 

f 

1830 
1837 

320 
460 

14 

71 

• 

7-9,  12 

2       6 

1     2 

23-39 

23-27 

1837 

460 

71 

23-39 

245 

1 

2       6 

1     3 

54-68 

54-68 

1880 

245 

1 

56 

1830 

320 

15 

• 

2       6 

2   .. 

All 

1,  2.  6-14,  17-21, 

23- 

26,  30,  31,  35-59..    1880 

245 

1 

2 

460 

71 

1830 
1873 

320 
79 

17 
1 

* 

3 

* 

T 

1873 
1867 
1867 
1830 

657 

782 
782 
320 

1 
6 
12 
18-2C 

* 

27 

30 

32,  48,  53 

>      * 

38,  39 

460 

71 

49 

1843 

121 

1 

* 

54 

320 

21 

All 

686 

1 

2       6 

3     1 

All 

1 

1873 
1874 
1888 

225 
470 

302 

1 
1 
1 

* 

9 

* 

16 ' 

• 

17-22 

1880 

245 

1 

All 

1893 

686 

1 

2      6 

3     2 

All 

31.  32,  38;  39  pt 

ginning  "  but 

.  be- 

may 

prove  such  notice," 

to   end   of  section; 

40-42 

1880 

245 

1 

34 ... . 

1890 

456 

1 

« 

36 

1859 

261 

2 

• 

46-51 

1900 

554 

1 

All 

1893 

686 

1 

919 

. 

SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hereby  Repealed 

Previous  Repeals 

i 

REVISED  STAT- 

RBPIAUNO 

8TAT- 

UTES 

Section 

Section 

UTES 

Pt.|Ch.|Tit.|Art. 

L.  |  Ch.  | 

* 

See 

2       6       3     3 

All 

52 

1859 

261 

1 

• 

52-56,  59-74,  80-83. 

1880 

245 

1 

58 

1849 
1850 
1878 
1845 

160 

272 

30 

236 

1 
1 
1 
1 

• 

66 

• 

72 

• 

• 

1867 

782 

11 

• 

All 

1893 

686 

1 

2      6       4.. 

1-54,  56,  57, 

1 

1830 

320 

22 

• 

59-75 

1^54,  56,  57,  59-76.. 

1880 

245 

1 

30 

1880 

.231 

1 

• 

1863 

40O 

1 

• 

1837 

460 

71. 

74 

1835 

264 

2 

2       6       5   ..   7 

-22,  24 

7-22,  24 

1880 

245 

1 

2       6       6.. 

All 

1866 

802 

1 

• 

74 

1877 

456 

1 

• 

All 

1893 

686 

1 

3       113 

All 

All 

1877 

417 

1 

AU 

1880 

245 

1 

3       12.. 

All 

1-37,  40-42,  44, 

46- 

■ 

150 

1877 

417 

1 

37 

1862 

460 

39 

1863' 

392 

2 

1830 

76 

1 

• 

91,  94,  subd.  1,  95... 

1830 

320 

32-34        * 

123,  124 

1842 

277 

2.3 

• 

128 

1839 

74 

1 

• 

All 

1880 

245 

1 

3       13.. 

All 

7 

1830 

320 

35 

• 

7 

1864 

1877 

286 
417 

5 
1  I 

All 

3 

AU 

1880 

245 

1 

2       14.. 

1-22,  24-28, 
35,  36,  40, 

45 

1-22,  24-27,  45. . 

1877 

417 

1 

[!••) 

1-22,  24-27,  45. . 

1880 

245 

1 

28 

1886 

593 

1 

3       15.. 

1,    2,    8-10, 
12, 13, 15- 
26,  32-34. 

1,  2,  8-10,  12,  13, 
20,  22.  23,  26,  32 

15- 

2-34 

1877 

417 

1 

1,  2,  8-10,  12,  13, 

15- 

19,  20,  except 

part 
fiere 

fixing  places  w 

courts  of  common 

pleas    and    general 

• 

sessions     shall 

be 

held,  22,  23.  26, 

32- 

34 

1880 

245 

1 

1840 

41 

3 

1838 

83 

20,  subd.  10 

1830 

105 

2 

20,  subd.  13 

1830 

3 

5 

1835 

119 

2 

20,  subd.  30 

20,  subd.  38 

1833 

295 

3 

riw; 

1829 

80 

2 

1830 

5 

* 

020 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hereby  Repealed 


REVISED  STAT- 
UTES 


Pt.|Ch.|Tit.|Art 


Section 


S      1      6  ..     All 
3      2      1   ..     AU 


3 
3 


2 
2 


3  ..     AH 

4  ..     1-22.  25- 

267,    271- 
281 


2 
3 


3 
3 


I   ..     1-0,  11. 


1-39,  42,  43, 
48,  47,  49- 
53,  62-96. 


3       4 AU. 


3       6  •  •  •    ■  •     Ail  i 


Previous  Repeals 


Section 


REPEALING  STAT- 
UTES 


L.  |  Ch.  |     { 


20,  subd.  40 1852  65  1 

20,  subd.  43 1836  265  4 

20,  subd.  47 1836  40  1 

21,  24,  25 1896  548  1 

24 1843  88  4 

1-3 1867  272  1 

All 1880  245  1 

1,  pt.  beginning  "and 
in  no  other;  and 
no,"  to  end  of  sec- 
tion    1837  460  71 

6,  subd.  1 1830  320  36 

7,  pt.  requiring  surro- 
gate to  record  ac- 
counts of  adminis- 
trators,    executors 

and  guardians 1837  460  2 

All 1880  245  1 

All 1880  245  1 

1-22,     25-230.     232- 

267,  271-281 1880  245  1 

2,  3 1840  317  I 

2-4 1848  379  45 

15 1876  277  1 

44 1864  421  1 

47 1845  25  1 

52,  53>  58 1840  317  3 

59-66 1848  379  45 

112 1873  146  1 

118 1838  243  1 

137-139 1831  300  41 

189,  subd.  1 1844  11  1 

222 1842  38  1 

231 1896  548  1 

245-248..'. 1877  417  1 

258 1840  347  1 

1-9,  11 1877  417  1 

1-9,  11 1880  245  1 

6 1830  320  38 


11-39,  42,  43,  46,  47, 

49-53,  62-96 1877  417  1 

11-39,  42,  43,  46,  47, 

49-53,  62-96 1880  245  1 

33 182**  20  151J53 

Tit.  2,  §§  18-53 1848  379  66 

All 1849  438  73 

All 1880  245  1 

Tit.  1.  §  12 1847  337  1 

Tit.  1,  I  36 1861  221  1 

Tit.  1,  I  37 1878  292  1 

Tit.  2,  |  1 1848  50  1 

Tit.  2,  I  2,  subd.  1...  1848  50  2 

Tit.  2,  $  3 1864  219  1 

Tit.  2,  §  4 1855  511  1 

Tit.  2.  §  J  5-7 1S55  511  2-4 

921 


See 

note 


* 
* 


* 

* 


SCHEDULE  OF  LAWS  REPEALED. 


3tatutes  Hereby  Repealed 


REVIHED  STAT- 
UTES 

Pt.|Ch.|Tit.lArt. 


Section 


3  7  1 
3  7  2 
3       7      3 


3 

3 

3 
3 
3 


7 
7 


5 
6 


8  1 

8  2 

8  3 

8  4 


Previous  Repeals 


All, 


All 

All 

1-00,    71-90 


1-9,  53-61, 
64-66,  68- 
83 

AH 

All 

All 

All 

3-10,  12-16, 
19-66 


1,  3-41,  43- 
65,  92- 
101,  107- 
108 


Section 


REPEALING  STAT- 
UTES 


L.  |  Ch.  j     I 


9£6 

note 


83 


All, 

All, 

80. 

All, 

All, 

AH 

All 

All 

All 


1880 

245 

t 

1877 

417 

1 

1880 

245 

1 

1845 

69 

18 

1877 

417 

1 

1880 

245 

1 

1877 

417 

1 

1880 

245 

1 

1877 

417 

1 

1880 

245 

1 

1877 

417 

1 

1859 

110 

1837 

460 

74 

1880 

245 

1 

33 

42 

3-10,12-16,19-66...    1880 


1,    3-41,    43-65,   92- 

101,  107-108 1880  245  1 

3 1864  422  1 

4-11,16-30 1877  417  1 

15 1849  107  1 

21,  24 1840  354  2,3 

24 1842  197  0 

42 1858  348  1 


Tit.  2,  $|  8-12 1855  511  5 

Tit.  2,  §{  13-16,  20..  1855  511  6-10       • 

Tit.  3,  H  42,  43 1830  320  42,  43 

Tit.  3,  J*  8,  44,  80,  86  1830  320  40.  44, 

46, 48      * 

Tit.  5,  §§  22-29 1877  417  1 

All.  ..     1880  245  1 

Tit.  1,  All 1877  417  1 

Tit.  2,  §5  1-11,  14-28  1877  417  1 

Tit.  3,  All 1877  417  1 

Tit.  4,  §§  1-13,  15-27  1877  417  1 

Tit.  5,  $  9 1844  324  2 

Tit.  5,  f  22,  subd.  1..  1860  152  1 

Tit.  5,  {  51 1847  410  1 

Tit.  5,  All 1877  417  1 

Tit.  6,  H   16-53 1877  417  1 

Tit.  6,  §  39 1845  163  3 

All 1880  245  1 

All 1877  417  1 

All 1880  245  1 

1-14 1877  417  1 

All 1880  245  1 

3 1851  472  1 

14 1875  420  1 

25,  subd.  2 1865  421  3 

29-31 1867  68  1,2 

1-60,71-73,77-90...  1877  417  1 

1-60,71-90 1880  245  1 


1-9,  53-61,  64-66.  68- 

83 1877  417  1 

1-9,  53-61,  64-66,  68- 


SCHEDULE  OF  LAWS  REPEALED. 


L/rm.    . 

bs  Hekeby  Repealed 

a 

-» 

OTATUT] 

Previous  Repeal 

REVISED  8TAT- 

REPEALING 

STAT- 

UTES 

Section 

Section 

UTES 

Pt.|Ch.|Tit.|Art. 

L.  |  Ch.  | 

§ 

See 

3 

8 

All.  . 

All 1880 

245 

1 

-note 

3 

8 

6  .. 

1-15, 

22-43 

16-21,    relating   to 
petit  jurors,  37-42.    1877 

All 1880 

417 
320 
245 

1 

52 
1 

3 

8 

7   .. 

All.. 

13.  subds.  1,  3 1869 

433 

1.2 

• 

All 1880 

245 

1 

:» 

8 

9    . . 

All. . 

All .                                     1 880 

245 

1 

3 

8 

10   .. 

All.  . 

28    34-36                            1849 

193 

1-4 

• 

30 1851 

32,  47 1868 

39.  44 1857 

All 1880 

460 
828 
684 
245 

1 

2.5 
3,4 
1 

* 
* 
* 

3 

8 

12  .. 

All.. 

•    •••»• 

*V11  •       •*••••*••••«••      X  oOv 

245 

1 

3 

8 

13   .. 

All.. 

1 

1877 
1843 

417 
9 

1 
1 

20 

* 

All 1880 

245 

1 

3 

8 

14  .. 

All.  . 

5 1843 

All 1880 

187 
245 

1 
1 

* 

3 

8 

15  .. 

All.  . 

3 1842 

8 1840 

277 
342 

5 
12 

* 

* 

10 1844 

346 

2 

* 

14 1838 

266 

8 

* 

All 1880 

245 

1 

3 

8 

17   .. 

1-26, 

31-34, 

36-46 

1-26,  31,  33,  34,  36- 

46 1880 

245 

1 

fl04] 

2-12,    16-26,   31,   33, 

34,  36-46 1877 

417 

1 

43,  46 1832 

210 

1 

3 

9 

1   .. 

All.  . 

15-17 

1840 
1880 

225 
245 

13 
1 

All 

3 

9 

2   .. 

All.  . 

39 1830 

All 1880 

320 
245 

53 
1 

* 

3 

9 

3  .. 

1-3, 

5-120. 

35 1844 

1-3,     5-65,     67-120; 
part  relating  to  ap- 
peals   from    surro- 
gates' courts 1877 

1-3,  5-120 1880 

312 

417 
245 

1 

1 

1 

• 

3 

10 

1    .. 

All.  . 

13 1840 

All 1880 

386 
245 

40 
1 

3 

10 

2   .. 

All.. 

4,  5 1S75 

6 1875 

305 
16 

1.2 

1 

» 

* 

All 1880 

245 

1 

3 

10 

3  .. 

2-40, 

42-50 

2-40,  43-50 1880 

4  «|  1 1844 

17-19,  22,  27,  30  part 
prescribing  fees  for 

clerks,  31,  33 1840 

32 1814 

42 1896 

245 
346 

386 
300 
548 

1 
3 

40 

1 

1 

3 

10 

4   .. 

1-3,  , 

3—17. .  . 

1,  2 1896 

548 

1 

3.  5-17 1880 

245 

1 

3 

10 
2 

5   .. 
5   .. 

All.  . 

All 1880 

3 1886 

245 
593 

1 
1 

4 

3... 

4 

% 

8  .. 





823 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hereby 
Repealed 

Previous  Repeals 

L. 

Ch. 

Section 

Section 

REPEALING  STAT- 
UTES 

L.   |  Ch.  | 

» 

1778 

12 
14 
25 
14 
19 
12 
17 
42 
44 

56 
9 
21 
25 
47 

6 
13 
24 
36 

1 

8 

14 

31 

39 
41 
7 
26 
41 
48 
54 
59 
11 

12 
20 
27 
39 

58 
61 
71 

7 
16 
24 
27 

3,  4.  6.  7 

1778 

%i  ......... 

1778 
1779 
1779 

All 

All  (2d  Sess.). 
All  (2(1  Sess.). 

All.. 
AH.. 

1801 

1848 

193 
379 

15 

1779 
1779 

All  (3d  Sess.). 
All  (3d  Sess.). 

All.. 

1786 

29 

1 

1786 

All 

All.. 
All.. 
All.. 

1848 
1782 
1787 

379 
36 
89 

15 

1780 

All 

12 

1780 

3 

24 

1780 
1781 
1787. 
1781 

1781 
1781 
1782 

All  (4th  Sess.). 
All  (4th  Sess. ) 
All  (4th  Sess.) 
All  (4th  Sess.) 

Ail  (5th  Sess.) 
All  (5th  Sess.) 
All 

AH.. 
All.. 
All.. 
All.  . 
All.. 
All.. 
AH.. 

1782 
1782 
1788 
*7S8 
1788 
1782 
1786 

36 
36 
73 
5 
73 
36 
29 

12 

12 

2 

13 

2 

12 

1 

1782 

All 

15. .. 

1784 
1787 

7 
89 

1 

1782 

All  (6th  Sess. ) 
All  (6th  Sess.) 
All 

All.. 

24 

1782 
1783 

AH.. 

1848  379 

15 

1783 

All 

Part  beginning   "  and  ii 
any  such  action  shall  be 
brought    in    an    inferioi 
court  "  to  end  of  statute. 
All 

t 

1787 
1788 

71 
73 

1783 

All 

1 
2 

1783 

All 

1784 

All  (7th  Sess.) 
All 

1784 

All.. 
All.. 

1828 
1786 

21* 
41 

112 

1784 

All 

25 

1784 

All 

1784 

All 

AU.. 

1801 

193 

1784 

All 

1784 
1784 

7-13  (8th 

All  (8th  Sess.) 
All 

7-13. 

1801 

193 

1785 

All.. 

All.  . 

1786 
1801 
1801 
1787 
1797 
1789 
1801 
1828 

41 
193 
193 

89 
8 

25 
190 

21* 

25 

1785 

AH 

1785 

All 

AH.. 
AH.. 
1—5. 
All.  . 
All.  . 
All.. 

7 

1785 

All 

2* 

1785 
1785 

1-5,  7 

All 

6 

8 

1786 

All 

5 

1  If  4 

1786 

All 

1786 

All 

All 

1-14 

15  pt.,  allowing  judge  ol 
court   of  probate  three 
per  cent,  on  all  moneys 
brought  into  court 

15 

1801 
1801 

r 

1790 
1801 

193 
193 

61 
190 

1786 

All 

1  meeting. 

3 

*« 

tocon< 

See 
note 

[108] 
[109} 

(110) 


[HI] 

[1131 
[113] 

[114] 

[i!3 

[118] 
[11*1 

ri20] 


[1219 


SCHEDULE  OP  LAWS  REPEALED. 


Statutes  Hebxbt 
Repealed 


1786  29 

1786  33 

1786  41 

1787  3 
1787  5 
1787  6 
1787  10 
1787  14 


1787  19 

1787  26 

1787  27 

1787  32 

1787  33 

1787  35 


1787  39 

1787  50 

17S7  53 

1787  54 

1787  56 

1787  65 

1787  69 

1787  71- 

1787  72 

1787  89 


1787  94 

1788  2 
1788 
J788 
1788 
1788 
1788 
1788 
1788  10 
1788  11 


3 

4 
5 
6 
8 
9 


1. 
7. 


1-7.  17.  20,  21, 

25,  26 

All 

All 

All 

All 

All 


1787     18    S. 


All 

7 

All 

4-6,9-11. 

All 

All 


1787    38     All 


1-4.  7.  10-12.. 

All 

All 

All 


Previous  Repeals 


Section 


REPEALING  STAT- 
UTES 


L.  |  Ch.  | 


7. 
7. 


1-7,  17,  20,  21,  25,  26. 
All 


1787 
1788 


89 
73 


*         See 
note 


24 
2 


1801   193 

1828     21*  1  H  7 


All 

All 

4.  pt.  exempting  plaintiff 
in  certain  cases  from 
payment  of  costs  on 
having  caused  an  affida- 
vit or  oath  to  be  made 
and  filed  before  com- 
mencement of  certain 
actions 

All ;.... 

3 

8 

All 


1828     21*  1110 
1801  193 


[123] 


1800  98  1 

1801  193 
1798  22  5 
1801  193 
1801  193 


All 

4-6,9-11 

All 

8,  pt.  providing  that 
every  attorney  neglect- 
ing to  file  his  warrant 
of  attorney  shall  forfeit 
£10 

All.. 

17 

All 

1-4.7.  10-12 

All 

All 

All 


1801  193 
1801  193 
1801  193 


1788  73     2 
1801   193 

1789  25     8 
1801   193 
1801   193 

1828-   21*  1  ^  17 
1801   193 
1801   193 


[134] 


AH 

All 

- 

1801 
1801 
1813 

193 
193 
202 

10 

10 

Ail 

All 

All 

All 

All 

20 

Part  relating  to  the  city 

All , 

1801 
1797 

1804 
1801 

193 
20 

27 

193 

All 

20 

54 

All 

All 

AM,... 

1801 
1800 
1828 
1828 
1828 
1801 
1828 
1828 
1828 

193 
90 
21* 
21* 
21* 

193 
21* 
21* 
21* 

All 

AU.... 

8 

All 

Ail 

All 

AU 

AH 

All 

All..  .. 

1  5  18 
1  1  19 

Ail 

All 

1  1  20 

All 

All 

1  1  21 

All 

1  %  22 
1  123 

AU 

t«51 


[1261 


•  Second  meeting. 
41 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hereby 
Repealed 


178S  12 

1788  17 

1788  18 

1788  32 

1788  34 

1788  36 

1788  37 

1788  41 

1788  43 

1788  46 

1788  73 


1789       1 
1789     25 


1790  1 
1790  51 
1790  57 


1790  58 

1791  7 
1791  8 
1791  12 
1791  20 
1791  38 


1792  28 
1792  35 
1792     43 


1793  36 

1794  35 

1795  1 

1795  74 

1796  2 
1796  8 
1796  10 
1796  46 


1796  70 

1797  3 
1797  5 
1797  8 


All 
7.. 


All 

2 

1-25,  29-31.. 

12.  13 

All 

1-13 

1-31 

2,  pt.  repeal- 
ing L.  1781, 
Chs.  25,  47, 
L.  1783.  Ch. 
39,  L.  1786, 
Ch.  33,  §  7, 
L.  1787,  Ch. 
35,  pt 

All 

All 


1789     28     All 


AH 
All 
All. 


1.2 

All. 
All. 
All. 
All. 
All. 
All. 
1-4. 
All. 


•  •   •   • 


All. 

All 

All. 

All, 

All, 

5.. 

All, 

1.. 


All 
All 
All 
AU. 


*  Second  meeting. 


Previous  Repeals 


REPEALING  STAT- 
UTES 

L.  |    Ch.|     §        See 


note 


All 1801  193 

7 1801  193 

1 1801  193 

All 1828     21*  1  5  32 

2 1828     21*  1  i  33 

1-25,  29-31 1813  202 

12,  13 1801  193 


1-13 1801  193 

1-31 1801  193 


(127) 


All 1801  193 

1,  part  allowing  costs  to 

be  paid  out  or  a  fine  for 

a  misdemeanor 1796  8 

All 1801  190 

All 1801  193 

3 1797  8 

AU 1801  193 

All 1801  193 

All 1801  193 


(13ft) 


5 
5 

6 


Part  relating  to  adver- 
tisement of  sales  of 
goods  and  chattels... . . 

All 

1,2 

All 


1791  8 
1801  193 
1801  193 
1801  193 


All. 
All. 
All. 


1801   193 

1828     21*  1  1  36 

1801   193 


[139) 


1-4, 

3.. 

All. 

All. 

All. 


1801  193 

1793  36 

1801  193 

1801  19* 

1801  193 


[I*] 


All 1801   193 


5.. 
All 
1 


Part  relating  to  the  city 

of  New  York 

All 

All 

All 

AU 


1801  193 
1801  193 
1801   193 

1881  537 
1801  193 
1801  193 
1801  193 
1801  193 


[131] 
[113) 


SCHEDULE  OF  LAWS  REPEALED. 


Statute     Hereby 
Repealed 


1797  J* 

1797  20 

1797  31 

1797  84 

1798  8 


20...... 

6,7.  10,11:.. 

All 


1798     22      4,  5C 


1798  52 
1798  68 
1798  75 
1798  91 
1798  100 
1798  105 
1798  108 

1798  111 

1799  1 
1799  5 
1799  44 
1799  64 
1799  65 
1799  87 

1799  92 

1800  12 
1800     22 


All 

18. 

9.. 

All 

All, 

All. 

All. 

All 


All. 
All. 
2-6. 
All. 
All. 
All. 
1... 
All. 
All. 


1800 
1800 
1800 
1800 
1800 
1800 
1800 
1801 
1801 
1801 
1H01 
1801 
1801 
1801 
1801 


41 

60 

90 

94 

98 

100 

122 

8 

10 

13 

25  • 

30 

32 

47 

49 


All.. 
1,2. 
All.. 
1.2. 
All.. 
All.. 
All.. 
All.. 
7-11. 
All.. 
All.. 
Ail.. 
All.. 
All.. 
All.. 


1801  50  All 

1801  52  2  . 

ihoi  60  i9..;.;;;;;;; 

1801  65  1-5,7-0 

1801  70  4 

1801  73  An.*;;:.;:;:;; 

1801  75  All 

1801  77      1.2.4-14,20- 

24 


Previous  Repeals 


Section 


REPEALING  STAT- 
UTES 


L.  |    Ch.l     § 


AH 1801    193 


6,  7,  10,  11 

All 

AH 

4,5....:.. 


1801  193 
1801  193 
1801  193 
1801   193 


9.. 
All 


1801   193 
1801   193 


All 
All 
1 


All. 
All. 
All. 
2-6. 
All. 
All. 
All. 
1... 
M. 


Part  relating  to  the  city 

of  New  York 

All 

1.2 

All 

1,  2 

All 

All 

AH 

All 

7-11 

All 

All 


All 

All 

All 

21  pt.  relating  to  attach- 
ment of  vessels 

Part  relating  to  the  city 

of  New  York 

All 

All 

2 

19 

1-5,  7-9* 

4 

All 

All 


1801  193 
1801  193 
1848  379  15 
1801  193 
1801  103 
1801  193 
1801  193 
1801  193 
1801  193 
1801  193 
1801  193 
1801   193 

1881     537  1 
1801   193 
1801   193 
1801   193 

1800  122     3 

1801  193 
1801  193 
1801  193 
1813  202 

1828  21*  1  1  4S 
1228  21*  11  44 
1828  21*  1  1  46 
1828  21*  1  %  48 
1813  202 
1828     21*  1  1  54 


See 
note 

[I33J 


[137J 


[13* 


1822  226     4 

1881  537 
1828  21* 
1813  202 
1828  21* 
1813  202 
1813  202 
1813  202 
1813  202 
1813  202 


1 

1  156 

1168 


*  Second  meeting. 


1.  2.  4-14,  20-24;  pt.  re- 
lating to  the  city  of  New 
Yoik 1881  637    ? 

1,  2,  4-14,  20-24 1813  202 


927 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hereby 
Repealed 

Previous  Repeals 

L. 

Ch. 

Section 

Section 

REPEALING  STAT- 
UTES 

L.  | 

Ch.j 

i        8« 

1801 
1801 
1801 

87 
90 
91 

98 

102 
105 
110 

115 
133 
141 
165 

170 

174 
176 

183 

190 

15 

31 
83 

110 

2 

32 

55 

99 

103 
27 

55 
59 
68 

78 

1 

1-18,  20-24.. . 
5,  6 

1 

1-18,  20-24 

5,  6,  pt.  relating  U 
city  of  New  York. 
5.  6 

1823 

1813 

>  the 

21* 
202 

537 
202 

202 
202 
202 

202 

2 

23 

181 

21* 
202 
202 
202 
204 

55 

93 
103 
202 
202 
202 

43 

21* 

83 

58 
202 
202 
202 

83 
202 
202 
202 

IT02 

1 

at 

9 

4 
11550 

31 

2 

1-8,  10,  21,  24 
-27 

1881 
1813 

1813 
1813 
1813 

• 

1813 

r 

1824 

r 

1824 

r 

1824 
1828 
1813 

1801 

1-8,  10,  21,  24-27, 
All 

1801 

All 

1801 

All 

6,  7,  9,  11-13, 
14     to  pro- 
visos, 15-18. . 

> 
All 

All 

1801 
1801 

6,  7,  9,  11-13.  14  tc 

9.  pt.  relating  to  tii 
holding  courts  in  ( 
daga  county 

9.  pt.  relating  to  tii 
holding  courts  in 

9.  pt.  relating  to  tii 
holding  courts  in  O 

9 

All 

All 

All 

1-10,  12-22 

6,  pt.  affecting  Coll 
county 

>  pro- 
ne ol 
)non- 

•  •  •  •  • 

me  ol 
Gen- 

me  ol 
neids 

1801 

All 

1813 

18C1 
1801 

All 

1-10,  12-22. . . 

All 

tmbia 

1813 
1808 

1803 

r 

1805 
1803 
1813 
1813 
1813 
1811 
1828 

1801 

6,  pt.  to  the  words 

All 

All 

"cits 

5 
33 

1801 

All 

1801 

All 

1-9,  11 

1801 

1-5 

1-5 

All 

2     *    PJ9) 
1567 

1801 

All 

R.L.  1813 

1804 

e* 

180? 

All 

All 

6 

All 

1813 
1813 
1813 

1802 

All 

180? 

2-5 

2-5 

5 

All 

.R.L.  1813 
1813 

6 

1809, 

All 

1 

1803 

All 

1813 
1813 

{!*) 

1803 

All 

All 

1803 

2 

(Ml] 

1803 

All 

All »... 

19,  32,  33 

54 

1813 

202 
202 
139 
537 
202 
202 
202 

202 

1803 
1804 

•i.y»  o^,  uo .... 
54 

1813 
1807 
1881 
1813 

62 

All 

54 

1 

1804 

All 

All 

All 

1804 

All 

18ia 

1804 

All 

1813 
1813 

1804 

1,    2    to    first 

1,  2  to  first  period . 

*  Second  meeting. 


SCHEDULE  OF  LAWS  REPEALED. 


8tattte8  hereby 
Repealed 


1804  108     All..  . 

1804  109     30,31 

1805  17     2.3.. 


1805 
1805 
1805 
1805 
1806 
1806 
1806 
1807 
1807 
1807 
1807 
1807 


04 

09 

102 

135 

10 

02 

126 

63 

89 

107 

130 

133 


1807  145 
1807  158 

1807  183 

1808  2 
1808  8 
1808  145 
1808  155 
1808  156 
1808  173 
1808  200 
1808  204 


1805     93     All 


All 

AU 

1 

4,  29... 
2.3.... 

AU 

12 

AU 

AU 

1-3,  5-8. 

All 

AU 


AU 

All 

29.  30 . . . 

All 

All 

All 

21 

AU 

All 

AU 

1-7,  9-31. 


1808 

219 

1809 

83  . 

1809 

124 

1809 

137 

1809 

148 

1809 

186 

1810 

36 

1810 

64 

1810 

187 

1810 

193 

1810 

194  , 

1810 

196 

1811 

1 

1811 

43 

1811 

88 

1811 

196  : 

1811 

202 

t811 

238 

1811 

246 

1812 

185 

1813 

129 

All 

AU 

AU 

All 

AU 

1 ,  &t  o »  •  « 

All 

All 

1-4 

14,  35... 

2 

All 

1 

AU 

1.2 

2 

18 


1,  3.  5-8.  . 
44.  46.  47. 

All 

AU 


Previous  Repeals 


Section 


REPEALINO  STAT- 
UTES 


L.  I    Ch.|     § 


AU 

30,31 

2,  3,  except  part  relating 
to  state  printing  in  city 
of  Albany 

2,3 

6 

All 

AU 

AU 

k::::::::::::::::::: 
Mv;:::::::::::::::: 

12 

AU 

ail...: 

1-3,  5-8 

AU 

3 

AU 

All 

AU 

29.  30 

All 


1813  202 
1813  202 


See 
nott 


AU 

21 

AU 

AU 

All 

1-7,  9-31. 
25 


AU... 

All... 

All.... 

Al  ... 

AU... 

1.  2.  5 

AU... 

AU... 

1-4... 

35 

2 

AU... 
1 


All. 

1.2. 

2... 


18.    pt.    relating   to   the 

city  of  New  York 

18 


1,3,  5-8. 
44.  46,  47. 

All 

All 


1809  164     13 
1828     21*  1 1  56 
1813  202 

1808  204    31 
1813  202 
1813  202 
1813  202 

1813  202   [142] 

1813  202 
1811     43     2 
1881  537     1 
1813  202 
1813  202 
1813  202 
1813  202 
1808  145     2 
1813  202 
1813  202 
1811     43     2 
1813  202 
1813  202 

[143] 

1813  202 
1813  202 
1813  202 
1813  202 
1813  202 
1813  202 

1810  193  14 
1813  202 
1813  202 
1813  202 
1813  202 
1813  202 
1813  202 
1813  202 
1813  202 
1813  202 

1813   202 [144] 

1813  202 
1813  202 
1813  202 
1813  202 
1813  202 
1813  202 

1881  537     1 

1813  202 

1813   202 

1813  202 

1813  202 

1828     21*  1 K  112 


*  Second  meeting. 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hereby 
Repealed 

Previous  Repeals 

L. 

Ch. 

Section 

Section 

REPEALING  STAT- 
UTES 

L.  I    Ch.|     | 

1813  203     25,  34,  50 

1813  204     All 

18l3t     4     1-8 

I813t  16     All 

1813f  17     All 

1813f  48     All 

1813t  50     All 

1813t  53     All 

1813t  55     5,  0 

1813+  56  1-27,  29;  30, 
first   sentence, 

31-35 

1813f  57     All 

loloT   5o      All.  .  .  .  . 

1813t  61     All 

1818t  63     All 

1813t  65     All 


1813f  66       1-14. 
1813179     All... 


*  Second  meeting. 


See 
note 

25.  34 1828     21*  1  1  165(145 

All 1828     21*ll0p 

1-8;    pt.  relating  to  the 

city  of  New  York 1881  537    1 

1-8 1828     21*1188 

All 1828     21*11186 

All .  •    1 828      2 1  *  1  *  87 

9 1818   259     18 

All 1828     21*11107 

All 1828     21*  1 1 122 

11,  pt.  exempting  de- 
fendant's body  from  ex- 
ecution    1816  236    53 

All 1824  238    43 

All : 1828     21*  1 1 101 

5,6 1828     21*11119 

1-27,  29:  30,  first  sen- 
tence, 31-35 1828     21*11124 

All 1828     21*  1 1  92 

All 1828     21*1193 

All 1828     21*11113 

All 1828     21*  1 1  110 

4.  pt.  relating  to  time  of 
holding  courts  of  com- 
mon pleas  and  general 
sessions  in  Rensselaer 
county 1815  112    3 

4,  pt.  relating  to  Catta- 
raugus county 1823  101    3 

4,  pt.  relating  to  Onon- 
daga county 1824      2    2 

4,  pt.  relating  to  Genesee 
county 1824     23    2 

4,  pt.  relating  to  Oneida 
county 1824  181    4 

4,  pt.  providing  that 
courts  shall  be  held  al- 
ternately at  Bedford  and 
White  Plains,  West- 
chester county 1870  550    1 

11.  pt.  requiring  the  men- 
tion of  assistant  justices 
in  the  caption  and  con- 
tinuance of  records 1818     60    3 

All 1828     21*  1 1 131 

1-14,  pt.  relating  to  the 
city  of  New  York 1881  537    1 

1-14 1828     21*1189 

17-22 1815  157    8 

24 1819  166     4 

Part  relating  to  the  city 
of  New  York 1881  537    1 

All 1828     21*11111 

t  Revised  Laws. 


080 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hebebt 
Repealed 


Ch. 


Section 


:813t  83    All 


1813t  93 
I813t  05 


1813t  96 

1813fl00 

1813tl02 

1814 

19 

1814 

108 

1814 

141 

1814 

162 

1814 

163 

1814 

193 

1814 

198 

1814 

200 

1814 

23 

1815 

38 

1815 

77 

1815 

82 

1815 

106 

1815 

150 

1815 

227 

1815 

266 

1816 

177 

1816 

210 

1816 

236 

1813t  86     29. 


All.. 
1-23. 


All 

All, 

All 

All. 

All. 

All. 

1... 


All 

All 

All 

37.  40 

All  (38Sess.).. 

All 

All 

All 

All 

All 

All 

2T 


Previous  Repeals 


Section 


REPEALING  STAT- 
UTES 


1,  pt.  relating  to  cor- 
oners' fees  in  counties 
of  Richmond,  Kings, 
Queens  and  Suffolk  lor 
viewing  each  body  and 
taking  and  returning 
the  inquisition 

1,  pt.  relating  to  fees  of 
counselors,  solicitors  and 
sergeants  ............. 

1,  pt.  relating  to  fees  of 
masters,  register  and  as- 
sistant register,  clerk, 
examiner  and  sergeant- 
at-arms 

1,  pt.  relating  to  taking 
inquisitions 

All 

29,  pt.  relating  to  the  city 
of  New  York 

29 

AU 

1-23 

19,  pt.  requiring  the  reg- 
ister in  chancery  in  New 
York  to  keep  an  account 
with  the  Bank  of  New 
York 

20 

AU 

All 

All 

All 

All 


L.  |  Ch.  |     §        See 
note 


1815  183    I 
1818  230    3 

1823  269    9 

1826    62    2 
1828     21*  1  f  13i 

1881  537     1 
1815  157    8 
1828     21*  1584 
1828     21*  1 i  120 


1823 
1814 
1828 
1828 
1828 
1828 
1828 


All 

1 , 

23,  45,  49,  53. 


1817     21     All 


AU, 


1828 


AU.  .  . 
37.  40. 
All... 
All... 
AU..  . 
All... 
AU... 
All... 
AU... 
27.... 


All 

1 

23,  45,  49,  53 
45 


Part  relating  to  the  city 

of  New  York 

AU 


1828 
1828 
1828 
1828 
1828 
1828 
1828 
1828 
1828 
1828 

1828 
1828 
1828 
1824 


21* 
21* 
21* 
238 


If  214 
1J215 

lf217 
43 


1881  537     1 
1824  238    43 


*  Second  meeting. 


t  Revised  Laws. 
031 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hereby 
Repealed 


1817  28 
1817  32 
1817  69 
1817  90 
1817  179 
1817  251 
1817  278 

1817  280 

1818  5 
1818  60 
1818  94 


1818  171 
1818  175 


1818  226 
1818  227 


1818  230 
1818  259 


1818  269 
1818  272 
1818  277 

1818  283 

1819  27 


1819  40 

1819  156 

1819  166 

1819  178 

1819  232 

1820  122 
1820  159 
1820  160 


1820  184 
1820  194 


1820  214 
1820  216 
1820  219 


All.... 
All.... 

2 

All... 
All... 
All... 
1.2... 

4 

All... 
1.  3.  4. 
All... 


Previous  Repeals 


Section 


REPEALING  8TAT- 


L.    |  Cta.  |     ft 


All 
All 


1818  195     All 


Ail, 
All. 


All 

1,  2,  4-16,  18, 
19 


1818  265     All, 


All 

2.. 

All. 

8.. 

All. 


All. 
All, 
All. 
All. 
All. 
2.. 


All 

4,  pt.  affecting 

L.   1818,  Ch. 

94,  §8 


All 
All 


All. 
All. 
All 


All 

All, 

2.. 


1828 
1828 
1828 


21*  1 
21*  1 
21*  I 


1231 
222 
,  226 


See 

note 


All. 

All. 

1.2. 

4... 

All. 


1828 
1828 
1828 
1828 
1828 


21*  1 
21*  1 
21*  1 
21*  1 
21*  1 


5  233 
1240 
S243 
#244 
1245 


[150] 


8,  pt.  relating  to  assistant 
justices  in  the  city  of 
New  York 

All 

All 

4 

All 

2 

All 

All 


[151. 


Part  relating  to  the  city 

of  New  York 

All 

All 

1,  2,  4-16.  18,  19 

8 

Part  relating  to  the  city 

of  New  York 

All 

All 


All 
8. 


Part  relating  to  the  city 

of  New  York 

All 

All 

All 

All 


1820  160    4 
1824  238     43 
1828     21*  1 Y  255 
1828     21*  l1  86 
1828     21*  I*  256 
1828     21*  1  *  86 
1828     21*  1<   257 
1828     21*  1  1  261 

1881  537  1 

1820  194  10 
1828  21*  1 1 126 

1828  21*  1H  265 

1821  38  1 

1881  537  1 
1824  238  43 
1828  21*  If  549 
1828  21*  11266 
1828  21*  1 1  268 
1828  21*  11269 

1881  537  1 
1828  21*  15271 
1828  21*  15248 
1828  21*  1I549 
1828  21*  1 1  283 


All :.. 

2 

All 

4,  pt.  relating  to  the  city 

of  New  York 

4,  pt.  affecting  L.  1818, 

Ch.  94,  J  8 

All 

6,  pt.  relating  to  fees  for 

services  of  justices  and 

sheriffs 

All 

All 

All 

All 


1828  21*  15550 
1828  21*  15  299 
1828  21*  11301 

1881  537  1 

1824  238  43 
1828  21*  11308 


1823  260  35 
1828  21*  15304 
1828  21*  15«W 
1828  21*  I5309 
1828  21*  11310 


[1533 


*  Second  meeting. 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hereby 
Repealed 


1820 
1821 
1821 
1821 
1821 
1821 
1821 
1S21 
1821 
1821 
1822 
1822 
1822 
1822 
1822 
1822 
1822 
1822 
1822 
1823 
1823 
1823 
1823 
1823 


245 

38 

56 

109 

130 

195 

203 

222 

238 

240 

69 

104 

114 

217 

245 

247 

252 

260 

272 

28 

47 

54 

70 

182 


1823  207 
1823  260 


5-7 

All 

All 

All 

All 

All 

1 

All 

All 

3 

All 

All 

All 

All 

5,7 

All 

All 

1.2 

All 

2 

1,  2,  4,  5. 

1 

1-6,  8 

13,  15,  16. 


All 

6-17,  35. 


Previous  Repeals 


Section 


REPEALING  STAT- 
UTES 


L.    |     Ch.j       { 


5-7 1828     21*  1 1  314 


See 
note 


All 
All 
Ail 
All 


1828 
1828 
1828 
1828 


21 
21 
21 
21 


All 
All 
3.. 
All 
All 


1828 
1828 
1828 
1828 
1828 


21 
21 
21 
21 
21 


All. 
5,7. 


1828 
1828 


21 
21 


All 

1.  2 

All 

2 

1,  2,  4,  5. 


1828 
1828 
1828 
1849 
1828 


21 
21 
21 
194 
21 


1824     26     All 

1824     44     All 

1824     48     All 

1824     55     AU 

1824     81     All 

1824  205     12 

1824  233     AU 

1824  238  1-26,       28-13, 

45,  46 

1824  261      All 

1824  325     1-4 

1825  4     All 

1825  263     All 


1825  323  AU. 

1826  62  2. . . 
1828  87  AU. 
1826  157  AU. 
1826  289  4... 
1826  303  All. 

1826  309  1-3. 

1827  77  AU. 


1-6,  8 1828  21 

13.  15,  16;  pt.  relating  to 

city  of  New  York 1881  537 

13.  15,  16 1828  21 

Ail 1828  21 

6-17,  35;  pt.  relating  to 

the  city  of  New  York. .  1881  537 

6-17,  35 1828  21 

11,  14,  15,  16,  pt.  relating 

to  fees,  17.  35 1828  21 

All 1828  21 

AU 1828  21 

AU 1828  21 

AU 1828  21 


12. 
All 


1828     21 
1828     21 


1-26,  28-43,  45,  46 1828     21 

All 1828     21 

1-4 1828     21 


Part  fixing  salary  of  re- 
porter     1828  21 

Ail 1828  21 

AU 1828  21 

2 1828  21 

AU 1848  379 

AU 1828  21 

4 1828  21 

AU 1828  21 

1-3 1828  21 

Ail 1828  21 


5  319 
,323 
1326 
4333 


[154] 


!339 
340 
341 
343 
347 


[155] 


,Nf 


[156] 


364 

126 
372 
13 
379 

...[158] 
1382 


1 

111390 

11392 

1 
11400 


126 
401 
403 


1  1549 
11405 


11549 
11409 


[159] 


11410 
11417 
11390 


[l«0] 


11551 
11449 
11456 
11463 
15 

11472 
1  1483 
486 
489 
490 


♦Second  meeting. 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hereby 
Repealed 


Previous  Repeals 


Ch. 


Section 


1827     203     All 
1827     234     All. 


1827  250     All 


1828  134 
1828     20* 


All 

15,11  t8,37- 
44,  48-50,  52- 
55 


Section 


REPEALING  STAT- 
UTES 


All 

Part  relating  to  the  city 

of  New  York 

All 

Part  relating  to  the  city 

of  New  York 

All 


L.  |    Ch.j     |        See 

note 


1828     21*  1 1  509 

1881    537     1 

1828     21*  1  1  515 


1881   537     1 
1828     21*  1 1519 


15,  1  37 1830  320     14 


1828  21  •  1,  11  2,  7,  10, 
17,  18-23,  32, 
33,  36,  44,  46, 
48.  54,  56,  58, 
62,  67,  68,  84, 
86-90,  92,  93, 
101, 107,  1  lO- 
llS,  119,  120, 
122-124,  126, 
131,  138,  165, 
167,  170,  172, 
176,  177.  182, 
183,  185,  189, 
194,  202,  214, 
215,  217,  221, 
222,  233,  240, 
243,  244,  251, 
255-257,  261, 
265,  266,  268, 
271,  283,  299, 
301,  302,  304, 
308-310,  314, 
319,  323,  326, 
333,  339,  340, 
343,  347,  360, 
364,  367,  372, 
379,  382,  390, 
392,  401,  403, 
405,  409.  410, 
417,  449,  456, 
463,  472,  486, 
489,  499,  509, 
515,  519,  550. 

All 

All 

A1P 

All 


15,  11  8,  38,  39,  43,  44, 

48-50,  52-55 

15t  11  48,53-55 


1880  245     2 
1877  417     2 


1829  39 
1829  108 
1829  225 

1829  252 

1830  5 
1830  12 
1830     28 


All 
All 


•Second  meeting. 

t  Ed. — 1  4  is  also  repealed,  according  to  section  4  of  U  1900.  ch.  65. 


.  £1*11 

[162]* 


All 1880  245     2 


[1631 

l*f 
166 

J*8 
fit* 

i7o: 


934 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hereby 
Repealed 


1830     76     All 


1830  105 
1830  185 


1830  238 
1830  320 


2.. 
AH 


All 

14-23.  30-38, 
40-50,  52-57, 
63,  64,  68. 


1831   16  All 


1831     24 
1831   191 


All. 
All 


1831  200     All 


1831  287 
1831  300 


All 


1832       7 
1832     24 


All 
All 


1832  128     1-5,  7,  8. 


1832  158     All 


1832  210 
1832  211 
1832  246 
1832  276 


1832  205 
1832  808 


AH 
All 
3.. 
All 


All 
All 


Previous  Repeals 


Section 


REPEALING  STAT- 
UTES 


L.  |  Ch.  |     § 


Part  relating  to  the  city 

of  New  York 

All 


Part  relating  to  the  city 

of  New  York 

All 


14,  15,  16  pt.  adding  §§ 
63-68  to  R.  S.,  pt.  2,  ch. 
6,  tit.  1,  §5  19-23,  32-34, 
36-38,  40-49,  52-57,  63, 
64 

17 

18 

35 

35 

50 


Part  relating  to  the  city 
of  New  York 

All 

3 

All 

2,  pt.  relating  to  order  of 
publication  of  notice  and 
time 

All 

All 

2,  pt.  declaring  that  the 
provisions  of  §  1  shall 
not  extend  to  persons 
who  have  not  been  resi- 
dents for  one  year 

26 

30.  1  1 

34 

All 

All 

Part  relating  to  the  city 
of  New  York 

All 

1-5,  7,  8;  pt.  relating  to 
the  city  of  New  York. . 

1-5,  7,  8 

5 

Part  relating  to  the  city 
of  New  York 

All 


1880  245 
1873  79 
1893  686 
1847  429 
1864  280 
1862  482 


1881  537 
1880 
1886 
18 


1842  277 
1880  245 
1880  245 


1840  165 
1886  593 
1840  377 
1840  317 
1880  245 

1880  245 

1881  537 

1880  245 

1881  537 
1877  417 
1848  379 

1881  537 
1877  417 


All. 

3.. 

2.. 

3.. 

All 

All 


1880  245 
1896  548 
1835  211 
1837  93 
1877  417 
1880  245 


Sefe 
note 


1881  537     1 
1880  245     118 


1881  537     1 
1880  245     1^8 


[171] 


CI  72] 


2 
1 
1 
1 
5 
34 


£173? 


91    0«5/  1 

80  245  If 

86  593  1  J 

77  417  1  i 


u 


9 
6 
5 


£174] 


1 
1 
2 
2 


16 


11 


9 
10 


1 
2 


1 

If6 

15 

1 
116 


11  10 

1 

1 

1 
6 
10 


[175] 


1? 


£176] 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hereby 
Repealed 


1833  14 
1833  42 
1833   159 


1833  187 
1833  223 
1833   227 

1833  271 

1834  1 
1834  38 
1834  88 
1834  109 
1834  235 
1834  245 
1834  262 

1834  308 

1835  159 
1835  189 

1835  197 
1835  211 

1835  265 

1836  30 
1836  439 
*836  499 
1836  525 

1836  526 

1837  93 
1837  367 
1837  410 
1837  418 
1837  430 
1837  460 


1837  462 

1837  465 

1837  465 

1837  468 


1838  129 
1838  138 
183 8  149 
183S  212 
1838  243 


1838  258 
1838  266 


All 
All 
All 


All 
All 
All 
All 

All. 
All. 
All. 
All. 
All. 
All. 
All. 
All. 
All. 
All. 


All. 
All. 
All. 
All. 
All. 
All. 
All. 
All. 
All. 
All. 
All. 
All. 
2.  3 
All. 


All, 
All 
All 
All 


All 
All 
All 
All 
All 


All 
All 


Previous  Repeals 


Section 


REPEALING  STAT- 
UTES 


L.  |  Ch.  |     { 


All 

All 

1,  pt.  relating  to  terms  of 

supreme  court 

All 

All 

All 

All 

1-5,  7-9 

All 


1877  417 
188C  245 

1848  379 
1877  417 
1877  417 
1880  245 
1880  245 
1877  417 
1880  245 


All, 
All 


1837  460 
1880  245 


All 

All 

All. 

All. 

All. 

1.. 

All. 

All. 

All 

All 


1880  245 
1880  245 
1877  417 
1880  245 
1877  417 
1867  116 
1877  417 
1877  417 
1877  417 
1840  386 


All, 

All, 

All 

All 

AH 

All 

All 

All 


1877  417 
1877  417 
1877  417 
1880  245 
1877  417 
1880  245 
1838  266 
1880  245 


6 

8,  subd.  3 
25-33,  36. 

40 

64 

72 

All 

All 

1 

1 


Part  relating  to  the  city 

of  New  York 

All 

All .... 

All 

All 

All 

1 


3.. 
All 
All 

8.. 


1863  362 

1862  229 

1874  267 
1844  104 
1843  172 
1880  245 
1877  417 
1880  245 

1880  245 

1881  537 
1877  417 
1877  417 
1880  245 
1880  245 
1880  245 

1875  334 
1847  329 
1880  245 
1839  317 
1880  245 


*I7 
11  11 

15 
If  7 


See 
note 


1 
1 
1 
1 
1 


7 

11 

11 

7 
11 


71 
11  12 


1 
1 
1 
1 
1 


il 

20 


12 

12 

8 

12 

9 

9 
9 
9 


[177] 
[■78] 


1110 
1110 
10 
13 
11 
14 


[179] 


1 
1 
1 
1 
9 
1114 


1 

1 

1-10  . 

1 

1 

1 

1114 

1J14 
1114 

1 

1111 

1112 

11  15 

1115 

1115 

1 

1 

111^ 

1 

2 


[ISO] 


[1*1] 


* 

* 


(i*2) 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hereby 
Repealed 


1839     74 
1839  101 


1839 

211 

1839  303 

1839 
1839 
1839 

307 
317 
342 

1839  346 
1889  JB7 

1840  38 
1840  41 

1840 

tat 

1840 
1840 
1840 
1840 
1840 

165 
177 
238 
239 
314 

1840  317 

1840  320 
1840  342 

1840  347 
1840  354 

1840  377 
1840  379 
1840  384 
1840  388 

1841 

38 

1841 
1841 
1841 
1841 
1841 

56 
129 
13S 
141 
193 

All. 
All, 

All. 

All. 

All. 
All. 
All. 


Previous  Repeals 


Section 

REPEALING  STAT- 
UTES 

• 

L.  |  Ch.  |   { 

All 

1,3 

An 

3N,pt.  repealing 
K.  S.,  pt.  3, 
cfa.  1,  tit.  5, 
~  20,  subd.  2 


A! 


All. 
All. 
2,3 
All. 
All. 


All. 


All 
All 


All 
All 


All 
AH 
Att 
All 


All 


All. 
All. 
All. 
All. 
All. 


AU 

Part  relating  to  the  city 

of  New  York 

Part  relating  to  the  city 

of  New  York 

1 

All 


1880  245 

1881  537 

1881  537 
1841  272 
1877  417 


All 

Part  relating  to  the  city 

of  New  York 

AU 

AU 

1.3 


1881  537 
1880  245 
1877  417 
1847  349 


AU. 

All. 

All 

All 

2.. 

All 


Part  relating  to  the  city 

of  New  York 

1.2 

2 

AU 


1842  240 
1880  245 
1880  245 
1880  245 
1880  245 

1880  245 

1881  537 
1848  379 
1842  107 
1880  245 


4.. 

5.. 

9.. 

12. 

All 

All 

3.. 

AU. 

All 

AH 

All 

AH 

10. 


31 

32,  33,  38 

All 

Part  relating  to  the  city 

of  New  York 

All 


All. 

All. 

All. 

All 

AU 


1841  237 

1841  237 
1844  346 

1842  277 
1880  245 
1880  245 
1842  197 
1877  417 
1880  245 
1880  245 
1880  245 
1880  245 
1842  202 
1844  312 
1844  104 

1880  245 

1881  537 
1880  245 

1882  402 
1880  245 
1880  245 
1880  245 
1877  417 


2 

1 

1 
1 
1113 


1877  417     1 1 13 


See 
note 


[183] 

[I84J 

[185] 


1 

1116 

1113 

4 


[187] 


- 088] 

2 
2 

1117 
1117 
1 1 17  [189] 

1117 


1 

45 

2 

1117 


[190] 


17 
17 


1 
2 
5 
6 

it 

6 

2 
2 

1117 

H  17 

1117 

2 

3 

8 

1117 

1 

1118 

1 

1118 

1118 

1118 

1112 


[I9IJ 

* 


08T 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hereby 
Repealed 


1841  224 


1841  237 
1841  242 
1841  257 
1841  272 
1841  282 
1841  297 

1841  321 

1842  38 
1842  107 
1842  157 


1842  197 
1812  202 
1812  240 
1842  277 


1842 
1843 
1843 
1843 
1843 
1843 
1843 
1843 
1844 
1844 


324 
9 
121 
172 
177 
187 
201 
205 
11 
104 


1844  127 
1844  148 


1844  170 
1844  273 
1844  300 
1844  312 


1844  341 

1844  346 

1845  10 
1845  24 
1845  25 
1845  87 


All 
All 
All 
All 
All 
All 


All. 
All. 
All. 
1,2. 


All... 
All... 
All.  .. 
All... 


1842  309     All 


AH. 
All. 
All. 
All. 
4... 
All. 
All. 
All. 
All. 
All. 


All. 
4,5 


All. 
All. 
All, 
All 


1844  324     All 


All, 
All 

All 

All. 

All 

All, 


Previous  Repeals 


Section 


REPEALING  STAT- 
UTES 


Part  relating  to  the  city 

of  New  York 

All 


L.  |  Ch.  |     J         See 
note 


All. 

All. 

All. 

All. 

All. 

All. 

All. 

All. 

All. 

1... 

1.  .. 

1.  2. 

2... 

All. 


All 

6,  pt.  amending  R.  ri.f  pt. 
3.  ch.  8,  tit.  15,  §  8.  .  . 

All 

1 

3 


1880 


537  1 

417  It  15 

202  2  [1921 

417  1  5  15 

245  1118 

417  If  15 

417  1H  15 

417  2 

245  2 

245  1H 18 

245  2 

245  1149     ... 

68ft  1 

406  2  ♦ 

245-  l\}»    .<. 

.7...  [193] 

245/-  1  trffl  «* 


1844  346 
1880  245 
1844  341 
1844  341 


All. 
All, 
All 
4.. 


All 

AH 

All 

All 

1,  3-8 

Part  relating  to  the  city 

of  New  York 

All 

All 

4,  5:  pt.  relating  to  the 

city  of  New  York 

4.  5 

All 

All 

All.... 

1 


1880  245 
1880  245 
1880  245 
1880  245 
1880  245 
I8CD  245 
1896  548 
1880  245 
1877  417 


4 

1H19 

1         [194]* 

3 

[195*. 

2 

iH20 

1120 

1120 

2 

1120 

1 

1121 

1118 


1881  537  1 
1880  245  1  1  21 
1880  245  1  1  21 


All 
3.. 
All 


1881  537 
1877  417 
1845  214 
1880  245 
1880  245 
1845  10 
1880  245 
1869  807 
1877  417 


1 

1118 

3 

1121 

1121 

1 

1121 

1 

1118 


2.. 

All. 
All. 
All, 
All, 
All 


1857  308 
1880  245 
1880  245 
1877  417 
1880  245 
1882  402 


2 

1121 
2 
1119 

e 
l 


ciwg 


038 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hereby 
Repealed 


I 
L.  J  Ch. 


Section 


1845  112     All 


1845 
IS45 
1845 
1845 
1845 
1845 
1845 
1845 
1845 
1845 
1846 


153  All 

163  All 

210  All, 

214  All , 

231  All 

234  All , 

235  All. 

236  All. 
242  All. 
303  All. 
120  All. 


1846  140 
1846  150 

1846  159 
1846  182 


1S47  85 
1847  119 
1847  134 
1847  280 


Previous  Repeals 


Section 


REPEALING  STAT- 
UTES 


L.  |  Ch.  |   § 


1.. 

All, 
All. 
All. 
All. 
All. 
All. 
All. 


1877 
1880 
1880 
1877 
1880 
1880 
1877 
1877 


417 
245 
245 
417 
245 
245 
417 
417 


1519 
1122 
2 


1 
1 
1 
1 

1 


All 
All, 


All 

1,2,4,5. 


1846  209  All. 

1846  240  All. 

1846  276  All. 

1846  288  All. 

1847  80  All. 


All 

All 

1 

7-13,   16-37, 
45-64,66-83.. 


1847  298  AH, 
1847  329  AD. 
1847  837  All, 


All 

All 

All 

3 

All 

All 

All 

All 

All 

1 

1,  2,4,5 

All , 

All 

1 

All , 

All 

1 

All 

All 

All 

1 


7-13,  16-21,  23,  24,  26, 
27;  28  except  pt.  relat- 
ing to  surrogates'  courts, 
29-31,  34-36;  45  ex- 
cept pt.  relating  to  sur- 
rogates' courts,  46-64, 
66-83 

7-13,  16-24,  26-37,  45- 
64,66-83 

9 

19-21,  23,  24;  pt.  desig- 
nating the  times  and 
places  of  holding  general 
and  special  terms  of 
the  supreme  court  and 
circuit  courts  and  courts 
of  oyer  and  terminer  and 
judges  who  shall  hold 
the  same 

25 


1893 
1880 
1877 
1886 
1877 
1880 
1877 
1886 
1880 
1869 
1880 
1880 
1877 
1879 
1880 
1880 
1888 
1893 
1877 
1880 
1877 


686 
245 
417 
593 
417 
245 
417 
593 
245 
748 
245 
245 
417 
305 
245 
245 
571 
686 
417 
245 
417 


1877  417  H21 


1880  245 
1849  333 


11124 
4 


29-31 

46... 

73... 

All... 

All... 

All... 


1848  379 
1886  593 
1848  379 

1847  470 

1848  224 
1880  245 
1880  245 
1880  245 


15 

M 

32 
17 

ii 


22 


24 
24 
24 


See 
note 


19 
22 
22 
19 
19 


1 
1522 

1119 

I52I 

1120 

1123 

1120 

1121 

1123 

1 

1123 

1123 

1120 

1 

1123 

1123 

1 

1 

1121 

1124 

H21 


[19* 


989 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hereby 
Repealed 


L. 


Ch. 


Section 


1847  339 
1847  377 

1847  390 
1847  391 
1847  410 

1847  429 
1847  430 
1847  450 

1847  462 
1847  464 


1847  470 


1848 
1848 
1848 
1848 
1848  185 
1848  222 
1848  224 


32 
48 
50 
53 


1848  277 
1848  312 
1848  379 


184ft  30 
1849  107 
1849  133 

1849  160 
1840  199 


1849  260 
1849  258 


All. 
All. 


2-4. 

All. 
All. 


All. 

All 

All, 

All. 
All. 


1-25,      27-32. 
34-36,    38-53. 


1848     28     All 


All. 

Ail 

All. 

All. 

Ail 

All. 

All. 

All. 
All, 
All. 


1848  380     All. 


AH. 
All. 
All. 

AU. 
All. 


1.. 
All. 


Previous  Repeals 


Section 


REPEALING  STAT- 
UTES 


L.  I    Ch.|    i 


AU 1880  245 

All 1848  379 

All 1877  417 

2.  3 1877  417 

1 1848     32 

1-6 1877  417 

7,8 1880  245 

AU 1864  980 

All 1880  245 

2 1849  266 

All 1880  945 

All 1880  245 

Part  relating  to  the  city 

of  New  York 1881  537 

All 1880  245 

1-13,     15-25,  27-31,  34, 

36,  38-44,  46-52 1877  417 

1-25,  27-32,  34,  36.  38- 

53.. 1880  245 

1-25,   27-32,  34-36,  38- 

53 1896  548 

3,  last  paragraph 1848  222 

All..... 1880  245 

All 1896  548 


AU 1880  245 

AU 1880  245 

AU 1880  245 

All 1880  245 

AU 1877  417 

3 1850  245 

AU 1877  417 

AU 1877  417 

All 1880  245 

13 1849  333 

All 1849  438 

All 1877  417 

AU 1880  245 

AU 1849  439 

AU 1877  417 

AU 1880  245 

AU 1880  245 

2 1854  240 

AU 1889  382 

AU 1863  362 

1,  pt.  amending  R.  S.,  pt. 

3,  ch.  8,  tit.   10,   S  28, 

subd.  4 1874  208 

1 1879  101 

2 1857  684 

4 1862  368 

AU 1880  245 

1 1870     78 

1, 1880  245 

4 1853  153 

AU 1880  245 


24 

21 
21 

a1 


See 

note 


,lf8 


>] 


24 

24 

24 


124 

121 
124 

125 


125 

I25 
j  25 

125 

122 


1*1 


3 


22 
22 
25 


1? 


122 
126 


2 
10 
2 
8 


1 

1 

2 

1 

2 

1 

1196 

1 


* 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hereby 
Repealed 


Ch. 


Section 


1849  333  All 
1849  35  7  All 
1849  380     All 


1840  438     All 


Pbevious  Repeals 


Section 


REPEALING 
UTE8 


STAT- 


IC I  Ch.  |     fi         ^3e 
—  note 


All  1877  417 

aJJ — ;;;;; isso  245 

Part' relating  to  the  city 

of  New  York 1881  §j7 

aji  1880  246 

11,  13,'  ii"  16,  24,  30,  31; 

53,  subds.  3.  9:    56.  57, 
60-62,  64,  subd.  11;  68, 

74,    99-101,     111.    113, 

114.  116,  122,  126.  130- 

132.  134-136,   138,  139. 

142,  subd.  2;    149.  152. 

153,  156-158,  162,  172- 

174,  179,  subd.  3;    188, 

193,  231,  244,  246,  subds 

2,  3;   252.  255,  258,  259, 

263-265,    268,   269,   272 

273,278,281,  subd.  2;  282 

284,  287,  291,  292,  297, 

298,  302,  306,  307,  subd. 

6;317,3U9  34S.340.353 

354,  366,  371.  384,  385, 

397.  399,  459,  460,  470 .  .    1851  479 

33,  subd.  2;  64,  subd.  15; 

140,  150,  1C7,  168,  253, 

274,  359,  360,  337,  401, 

460   471 1852  392 

49        1851       2 

53,  subds.  1,  2,  4-8 1861   158 

64,  subd.  4;  118 1867  781 

64,  subd.  13;  365,398...    1869  883 

66,  128,  226 1870  741 

104,  154,  335,  355,  305 ..  .    1863  392 
121,   227.   229,   241,   300, 

307,  subds.    1-5,    7,    8; 

308,  309,  311,  315,  331,  

333,  352,  362,  369 1857  723 


177,  283,  343,  379,  434. . .    1866  824 

179,  subds.  1,  2,  4,  5 1875     28 

204,  256.  328.  344 1858  306 

238  1875  409 

243,'  334 1865  615 

267  I860  459 

304.*subds.3,4;  318,  364  1862  460 

391    1876  431 

426' !869  883 

Part  relating  to  the  city 

of  New  York 1881  537 

All   . 1880  245 


lis 


23 
26 


1 
1H26 


1 
1 
1 

4.  7 

5,  11,  13 
4,7,9 

1 


3,  6-8, 

12-19, 

21,  23, 

24 
6,     10, 

12,  15, 

18 
1 
6.  8, 13, 

15 
1 

4,9 
6 
16,  21, 

25 
15 
15 

11H4, 
26 


941 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hereby 
Repealed 


Ch. 


Section 


1849  439     All 

1850  1       All 

1850     15     All 

1850     82     All 

1850     94     All 

1850   128     All 

1850  150     All 

1850   162     All 

1850  225  All 

1850  245     All 

1850  260     All 

1850  272     All 

1850  295     All 

1851  2  Part    affecting 

Code  of  Pro- 
cedure, 55  47, 
49 

1851     21     All 

1851   134     33 

1851   163     All 

1851   202     2 

1851   232     All 

1851  277     All 

1851   444     All 

1851  455     All 

1851   460     All 

1851  472     All 

1851  479     All 


Previous  Repeals 


Section 


REPEALING  STAT- 
UTES 


L.   |  Ch.  |     § 


11-18 1877  417  1  If  23 

Part  relating  to  the  city 

of  New  York 1881  537  1 

All 1880  245  11  26 

All 1877  417  1124 

All 1877  417  11124 

1,  2,  4 1878  129  1,  2,  4 

3 -  1869   260  1 

All 1880  245  1^27 

All 1880  245  1  1  27 

All 1877  417  11  24 

1 1879  389  1 

All 1880  245  1  T  27 

All 1880  245  11  27 

3 1877  417  1124 

All 1880  245  1  1  27 

All 1877  417  1  1  24 

All 1877  417  1  124 

1 1866  115  1 

All 1880  245  2 

All 1877  417  1124 

Part    affecting    Code    of 

Procedure,  §§  47,  49. . . .  1877  417  1 1  25 


All 1877  417 

33 1893  101 

All 1896  548 

2 1877  417 

All * 1896  548 

Part  relating  to  the  city 

of  New  York 1881  537 

All 1880  245 

All 1886  593 

All 1880  245 

1 1868  828 

All 1880  245 

All 1880  245 

1  pt.  amending  L.  1849, 

Ch.  438,    §§   11,   13,  30, 

subds.  12,  13:    101,  116, 

149.  153,   173,  244,  252, 

255,  264.  265,  268.  272, 

278,  281,  subd.  2;    287, 

307,  subd.  6:    317,  348, 

349,  353,  354,  397,  460, 

470 1852  392 

1   pt.  amending   L.    1849, 

Ch.  438,  §§,  14,  99,  100, 

282 1867  781 


1  pt.  amending  L.  1849, 
Ch.  438,  fc§  24.31.258   . 

1  pt.  amending  L.  1849. 
Ch.  138,  $  53,  subds,  3,  9. 

1  pi,  amending  L.  1849, 


1576  431 
1861   158 


1125 

1 

1125 

1 

1 

1  « 

[28 

1« 

[26 

1* 

128 

1 

2 

2 

See 
note 


438,  §§ 111, 136,385  1866  824 
942 


3,  5, 6, 
10 

2,4,10 

1 

2, 5, 16 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hereby 
Repealed 


1851  4&W.A1U. 

18-12      47  All.. 

1832      05  All.. 

18,52   175  AIL. 

•U*52   277  All.. 

•  I  So 2  3^  U-5r.. 

1852  492  All.. 


Pbevious  Repeals 


Section 


REPEALING 
UTE8 


8TAT- 


L.  |    Ch.|     $ 


1  pt.  amending  L.  1849, 

Ch.  438,  §§  114,  132 1857  723 

1  pt.  amending  L.  1849, 

Ch.  438,  §  135.  subd.  3 .  .   1858  306 
1  pt.  amending  L.  1849, 

Ch.  438.  §  179,  subd.  3 .    1875     28 
1  pt.  amending  L.  1849. 

Ch.  438.  *}  273,  366,  371  1862  460 

1  pt.  amending  L.  1849, 
Ch.  438.  S  399 1857  353 


See 
note 


31 


All 1880  245 

1,  2  to  first  semicolon,  3.    1877  417 

All 1896  548 

All 1880  245 

All 1880  245 

All 1880  245 

All 1880  245 

1-5 1877  417 

Part  relating  to  the  city  of 

New  York 1881  537 

Part   amending   L   1849, 

Ch.  438,  §  11 1857  723 

Part  amending  L.   1849, 

Ch.  438,  §  13 1865  615 

Part  amending  L.   1849, 

Ch.  438,  §  30,  subd.  13.    1860  459 
Part  amending  L.   1849, 

Ch.  438,  }  116 1865  615 

Part  amending  L.   1849, 

Ch.  438,  $  153 1855     44 

Part  amending  L.  1849, 

Ch.  438,  §  167,  subd.  7, 

"  and  what  follows  it  ".  1863  392 
Part  amending  L.  1849, 

Ch.  438.  J  173 1876  431 

Part    amending   L.  1849, 

Ch.  438,  §  244,  subd.  4.    1867  781 
Part   amending    L.   1849, 

Ch.  438,  $  265 1857  723 

Part  amending  h.   1849, 

Ch.  438,  5  272 1857  723 

Part  am  .sliding   L.  1849, 

Ch.  438,  $  307,  Bub.  6.  .    1857  723 
Part  amending   L.  1849, 

Ch.  438,  §  349. . 1862  460 

Part   amending   L.   1849, 

Ch.  438,  i  354 1857  723 

Part  amending  L.  1849, 

Ch.  438,  $  360 1862  460 

Part  amending  L.  1849, 

Ch.  438,  $  367 1865  €15 

Part  amending  L.  1849, 

Ch.   438,    $   401.   subds. 

3-5 1858  306 

Ptrt   amending  L.   1849, 
|    Ch.  438,  5  401,  subd.  6.    1870  741 
]  All 1880  245 

048 


2,4 

5 

1 

11.  26, 
27 

1 
2 
1126 

1 

2 

2 

1129 

1129 

H26 

1 

1 

2 

1 

3 

1 

1 

8 

8 

10 

11 

13 

22 

22 

24 

13 

18 

14 
2 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hereby 
Repealed 


L. 


Ch. 


Section 


1853  153 
1853  238 


1853  421 
1853  511 
1853  529 


1853  648 

1854  "5 
1854  :*6 
1854  135 
1854  206 
1854  270 


1855  10 
1855  44 

1855  .85 

1855  202 

1855  279 

4   1S55  471 

1855  511 
1855  530 


1856  166 

1857  60 
1857  173 

1857  303 
1S57  308 
1857  353 

1857  396 
1857  512 
1857  567 
1857  679 
1857  6f4 


All 
All. 


1853  338     AH 


AH 

All 
All 


All. 
All. 
All. 
All. 

ft 


All. 
All, 


All. 
All. 
All. 
4,5. 


All. 
AH 


All. 

AH 

AH. 


AH. 
AH. 

All. 


2,3 

AH. 
AH. 
Al' 
Ah, 


1857  728     AH 


Previous  Repeals 


Section 


REPEALING  STAT- 
UTES 


L  |    Ch.|    | 


AH. 
1.. 


AH 

1-3,  5-7. 
4 


All 

Part  relating  to  the  city 

of  New  York 

AH 

AU 

All 

All 


881  537 
877  417 
880  245 
877  417 
1880  345 


AH 

1.2 

Part  relating  to  the  city 

of  New  York 

AH 


1... 

All. 

AH. 

1,2. 

AH. 

4... 

4... 

AH. 

1 


Part  relating  to  Kings 
county 

Part  relating  to  Dutchess 
county 

AH 


AH. 
AH. 
AH. 
AH. 
AU. 
AH, 
1.. 


AU. 

2,3. 

AU. 

All. 

All. 


1 

AU 

1  pt.  amending  L.  1849, 

Ch.  438,  $  11,  subd.  2... 

1  pt.  amending  L.  1849, 

Ch.  438,  i  11,  subd.  3. 

1-3,  5-11,  18-20 

4 

4,  12-17,  21-24 

6 

7 


880  245  1130 

879  316  1 

880  245  IT 30 
877  417  11127 
896  548  1 


See 
note 


877  417    1127 


[XT 


1 

1127 

1130 

1J2S 

11*1 


880  245 

877  417 


1131 
1128 


881  537    1 

880  245    lltl 

5 *l 

2 

i432(*q 


857  723 
877  417 
880  245 
880  245 
877  417 
870  60 
896  548 
880  245 
865  296 


1   [WP 
1 

11»   , 

1      • 


856  166  4 


859  440 
877  417 
877  417 
877  417 
861  12 
880  245 

858  107 
880  245 

859  428 
877  417 
886  593 
880  245 
877  417 
880  245 
868  828 
880  245 


2 
1129 

liso 

1131 

1 

1133 

2 

1133 

9 
2 

1132 
1133 

xizi 

118* 

2 

2 


867  781    1 


866  824 
877  417 
866  824 
880  245 
866  824 
875 


1 
2 
4 
S 

7 

8 


• 
• 

• 
• 


944 


SCHEDULE  OF  F.AWS  REPEALED. 


Statutes  Hereby 
Repealed 


Ch. 


Section 


1857  775 

All 

1858     37 

All 

1858  107 

All 

1858  176 

All 

1858  244 

All 

1858  306 

All 

1859  110 

All 

1859  134 

All 

1859  174 

All 

1859  198 

All 

1859  252 

All 

1859  281 

All 

1859  262 

All 

1859  428 

All 

1G50  440  2,3 

1860       6  All 

1860     80  All 

1860  131  All 

1860  136  All 

1860  152  All 

87 


Previous  Repeals 


Section 


REPEALING  STAT- 
UTES 


L.  |  Ch.  |     { 


8 1869  883  7 

13  pt.  amending  L.  1849, 

Ch.  438,   {  307,  subds. 

5-7 1858  306  11 

13  pt.  amending  L.  1849, 

Ch.  438,   S  307,  subds. 

1-4 1864  413  1 

14 1862  460  18 

15 1865  615  8 

17 1876  431  12 

18 ". 1858  306  14 

21 1862  460  23 

22 1858  306  16 

All 1880  245  1133 

2 1861   288  1 

All 1877  417  1*32 

All 1877  417  1^32 

1 1860  176  1 

AH 1880  245  1  f  36 

All 1877  417  1132 

1,  8,  12 1865  615  2,  5,  8 

1,  5-7,  9,  13-15,  17,  18, 

21 1877  417  2 

2-4,  8,  10-12,  16,  19,  20 .  1880  245  2 

4 1866  824  4 

11 1864  413  1 

13 1863  392  1 

14 1876  431  13 

17,   18  pt.  amending  L. 

1849,  Ch.   438,.  §   401, 

subd.3 1859  428  9,10 

20 1867  781  8 

All 1880  245  2 

All 1877  417  1  f33 

All 1880  245  1135 

All 1877  417  1*33 

All 1880  245  1 1  35 

1 1880   245  2 

All 1893   686  1 

1 1877  417  1133 

AU 1880   245  1  1  35 

1-3,5,9-14 1877  417  2 

4,  8,  14 1865  615  5,  8,  2 

4,  6-8 1880   245  2 

7 1864   413  1 

9 1860  459  12 

11 1863  392  1 

2,3 1877  417  1133 

All 1877  417  1 134 

Part  relating  to  the  city 

of  New  York 1881   537  1 

All 1 880  245  1 1 38 

1 1876  431  5 

10 1865  616  1 

All 1880   245  1 1  36 

1 1864  545  1 

All 1880  245  1  1 36 

AU 1880  245  2 

945 


See 
note 


• 
* 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hereby 
Repealed 


Ch. 


Section 


1860  167 

1860  173 
1860  202 


1860  459 


All 

All  •••••••••a 

All 


1860  403 

L2 

1861  11 

Ail 

• 

1861  12 

All 

1861  158 
1861  221 

«1lU  •  »  •  •  ■ 
All 

•  •  •  •  • 

1861  288 

All 

1862  43 

All 

1862  86 

All : 

1862  229 

All 

1862  246 

All 

1862  251 

All 

1862  368 

All 

1862  375 

All 

1862  451 

All 

1862  460 

All 

1862  471 

All 

1862  485 

All 

1863  206 

All 

1863  212 

All 

1863  362 

Previous  Repeals 


Section 


BEPEAUXG  STAT- 
UTES 


L.    |  Oh.  |      § 


All 1865  218 

All 1877  417 

Ail 1880  245 

Part  requiring  graduates 
to  be  admitted  to  prac- 
tice upon  production  of 

their  diplomas 1877  417 

1 1S70  431 

1-3.  8 1C30  245 

4-7,  9-12 1C77  417 

6\8...r 1865  615 

7 1C75     28 

12 1C62  460 

1,  2 1880  245 

All 1880  245 

All 188C  345 

1,  pt.  amending  L.  1849, 

Ch.  438,  §  53,  subd.  2. . .  1862  460 

All 1880  245 

All 1862  485 

All 1877  417 

All 1866  175 

All 1877  417 

5 1876  278 

All 1880  245 

All 1880  245 

All 1877  417 

All 1880  245 

All 1877  417 

All 1865  336 

1  Pt.  amending  L.  1849, 

Ch.  438,8  24 1876  431 

1  pt.  amending  L.  1849, 

Ch.  433,  §11.  subd.  2. . .  1867  781 

1,  2,  4,  5,  7-9,  11-14,  22, 
31,32,35-37 1877  417 

2,  4,  19,  23,  24,  26  pt. 
amending  L.  1849,  Ch. 

438,  §366,  subd.  5;  §31  1865  615 


3,  6, 10, 15-21,  23-30,  33, 

34 1880  245 

6,27 1866  824 

9 1869  883 

10 1867  781 

11,36 1863  392 

17 1864  413 

All 1877  417 

1 1880  245 

1 1369  589 

All 1877  417 

All 1877  417 

1,2,5,6,9 1880  245 

3 1867  782 

4,7,8 1893  686 

7 ,-.     - 136*  490 


1 

1^34 

1136 


See 

note 


1134 
3 

C»3 

2 

2 

6,5 

• 

3 

* 

31 

* 

1136 
1537 
1137 

3 

2 

2 

1135 

2 

1136 

1 

1138 
o 

1136 
2 

1136 
1 


PM| 


2,3,8. 

10-1I 

14  • 

2 

*M 

8 

1 

1136 

2         P»J 

1137 
ll39pitj 

i        • 


&4« 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hereby 
Repealed 


1863  392     All 


1863  400 
1863  403 

1863  456 
l!-63  466 
1  «*64     53 

1864  71 

1864  95 
1864.219 
1864  280 
1864  311 

1864  411 
i 464  413 


1864  417 
1864  420 
1864  421 
1864  422 

1864  543 
1864  545 

1864  578 

1865  218 


1835  336 
1865  357 
1865  512 
1865  555 


All. 

All. 
All. 
All. 
2-5. 
All.. 


All. 
All. 
5.. 
All. 


All. 
All 


1864  414     All 


All. 
All. 
All. 
All 

All 
All. 

All. 
All. 


1S65  296     All. 


All. 
All, 
All. 
Ail. 


Previous  Repeals 


Section 


REPEALING  STAT- 
UTES 


L.  |  Ch.  |     { 


1  pt.  amending  L.  1849, 
Ch.  438.  §5  13,  116,  256. 
273,  352.  399 


1  pt.  amending  L.  1849, 
Ch.  438,  §  179,  subd.4.  . 

1  pt.  amending  L.  1849, 
Ch.  438,  §  307 

1  pt.  amending  L.  1849, 
Ch.  438,  5  335 

1  pt.  amending  L.  1849, 
Ch.  438,  5  371 

1  pt.  amending  L.  1849, 
Ch.  438,  55  104,  113, 
116,  154,  167,  first  two 
sentences.  If 9,  273;  $4. 

1.3,4 

All 

All 

All 

All 

2-5 

1-11 

8.  10 

All 

All 


S*e 
note 


1865  615     2,  3,  5, 

7,  10, 


1875  28 
1864  413 

1876  431 
1866  824  14 


14 

[2113* 

1 

1 

* 

14 

* 

1877  417 
1880  245 
1880  245 
1880  245 
1896  548 
1880  245 
1880  245 
1880  245 
1867  782 
1877  417 
1880  245 


2 
2 
2 

It  39 

1 

2 

1540 

1 1  40  [212] 

11138 
1140 


1.. 

All. 

All. 

1.. 

All. 

1.. 

2.. 

Ail. 

All. 

1.. 

All. 

1.. 

All. 

All. 

1.. 

All. 

All. 

1.. 

All. 

1.. 

1.. 

All, 


1872  680 
1880  245 
1880  245 
1866  824 
1880  245 

1865  615 

1866  824 
1880  245 
1880  245 
1866  784 
1880  245 
1875  508 
1880  245 
1877  417 
1866  307 
1880  245 
1877  417 
1870  49 
1877  417 
1866  588 
1877  417 
1896  548 


40 
40 


h 

11 
2 
10 

14 
2 

j  14# 

1 

2 

1 

2 

1138 

1 

If  40 

1138 

1 

1139 

1 

1139 

1 


[213} 


All. 
All, 
All, 


1880  245 
1877  417 
187?  417 


1141 
1  J39 
1139 


PU) 


94lt 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hereby 
Repealed 


1865  615     All 


All. 

All, 

All. 

All. 

AH. 

All 

All, 

All 


1865  616 
1865  724 

1865  733 

1866  115 
1866  174 
1866  175 
1866  307 
1866  588 
1866  692  1,2,6,7.9-11. 


1866  782  All 
1866  784  All, 
1866  824  All. 


1867  68  All 
1867  116  All 
1867  516  All. 


1867  658  All, 
1867  781  All. 


1867  782  1,  2,  5-16. 


1867  887  All, 


1868  594  All. 

1868  596  All. 

1 868  764  All. 

1868  804  All. 

1868  828  All. 

1868  869  All. 

1869  99  All 
1869  133  All, 
1869  157  All, 


Previous  Repeals 


Section 


repealing  stat- 
utes 


L.  |  Ch.  I     S 


1-3,6,7,9,14. 

2,5,8 

4,5,8,10-13.. 
6 


13 

All 

All 

All 

All 

All 

All 

All 

All 

1,2,  6,  7,9,  10 

6,  7 

All f 

All 

1,6-8,  10,  12,16,  17 

3-5,11,  13-15,  18 

7 

11  pt.  amending  L.  1849, 

Ch.  438,    §  307,  subds. 

1,5;   §§  17,  18 

All 

All 

1,  2 

Part  relating  to  the  city 

of  New  York 

All 

2 


1877 
1876 
1880 
1870 
1866 
1869 
1880 
1880 
1880 
1880 
1877 
1877 
1880 
1877 
1880 
1869 
1877 
1893 
1877 
1880 
1875 


417 
431 
245 
741 
824 
883 
245 
245 
245 
245 
417 
417 
245 
417 
245 
820 
417 
686 
417 
245 
28 


See 

Bote 


# 


2 

1,  9,  11 

2 

10 

8,13,17 

12 

l?4l 

2 

It  41 

2 

40 

40 

42 
1140 
1142  [215) 

1  * 
1?40 

1 

2  [316] 
2 

2  • 


z 

II 


All 

1-3,5,6,9,10,14*15 

2   j_4 

4^-s,  ii-ii  16." *. ". '.'.'.'.'/. 

1 

1,7-10,  16 

1,  2,  5-16 

13 

15 

16. 


All  except  part  relating  to 
criminal  proceedings . . . 

All 

All 

All 

All 

2 

All 

All 


1867  781 

1880  245 

1877  417 

1878  33 

1881  537 
1880  245 

1870  170 
1880  245 
1877  417 
1869  883 
1880  245 

1871  482 
1880  245 
1893  686 
1887  630 
1886  593 

1869  246 

1877  417 
1886  593 
1880  245 
1877  417 
1880  245 

1870  706 
1880  245 
1880  245 


# 


All 
Alt 
1.. 
Ail 


1877  417 
1877  417 
1877  417 
1880  245 


11 

[43 

1« 

43 

1< 

43 

ll 

45 

[217) 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hereby 
Repealed 


1860  246 

1869  280 

1869  433 

I860  589 
1869  626 
1869  627 
1869  672 
1S69  748 
1869  807 
1869  820 


1869  831 
1869  845 


1870  20 

1870  37 

1870  49 

1870  59 

1870  74 


1870  78 
1870  151 

1870  170 
1870  341 


1870  394 
1870  408 


All 

All 

All 

All 

All 

All, 

All. 

All 

All 


1  pt.  amending 
L.  1866,  Ch. 
692,  §5  6',  7; 

a!,*2-.3: 

All 


1869  883     All 


AH. 
AU. 
All. 

All. 

AU. 


AU 

1-3,  5,  6, 


All 
All 


1870  359     AU 


AU 

1-8.  10-15 


1870  467     1,  2,  4,  5. 


1870  550 
1870  706 
1870  717 


1.. 

AU. 
AU 


Previous  Repeals 


Section 


REPEALINQ  STAT- 
UTES 


L.    |  Ch.  |     §        See 


note 


3 1870  359 

AU 1880  245 

1 1872     92 

All 1880  245 

5 1877  417 

All 1880  245 

All 1877  417 

All 1877  417 

All 1880  245 

All 1872  139 

All 1880  245 

All 1877  417 

1  pt.  amending  L.  1866, 

Ch.  692,  55  6,  7 1880  245     1 1  45  [2IS] 


AU 

1 

All 

1-4,  6,  7,  9,  10,  13-lo... 

3,  5 

4,  8 

5,  8,  11,  12 

All 

AU 

1 

All 

1 

AU 

1 


2.. 

2.. 

AU. 

All. 

1-3 

5.. 


AU 

1 

All 

Part  relating  to  the  city 

of  New  York 

All 

All 

1-8.  10-14 

1-8,  10-15:  pt.  t<  \    ing  to 

the  city  of  New  j  ork. . . 
3 


15. 
1.. 
1.. 
AU 


1880  245 

1873  211 
1880  245 
1877  417 

1870  741 

1876  431 
1880  245 
1880  245 
1880  245 
1875     32 

1877  417 
ir.75  442 
1880  245 
1890  155 

1874  9 
1880  245 
1893  686 
1830  245 
1880  245 

1875  428 
1880  245 

1871  708 

1880  245 

1881  537 
1880  245 

1880  245 
1877  417 

1881  537 
1875  616 
1896  548 
1580  480 
1877  417 
1880  245 


1^45 

1145 

2 

1,3 

1.9 

2 

1546 

1^46 

1  * 

1144 

1  * 

1146 

1  * 

I  * 
1146 

1 
1146 

I I  46  [210J 

1146 

1  * 

2 


1146 
1146 

1144 

1 

1 

1 

1 

1144 

1146 


AU 1880  245  1  1  46 

2 1874  258  1 

7 1880  487  1 

All 1880  245  1 1  46 


[2201 


« 


049 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hereby 
Repealed 


1870  741  All 

1871  208  All 
1871  219  All 
1871  335  All 

1871  361  All 

1871  415  All 

1871  482  All 

1871  486  All 

187)  603  All 

1871  610  All 

1871  708  All 

1871  733  All 

1871  766  All 

1871  834  AH 

1871  874  All 

1871  936  AU 

1872  26  All 
1872  92  All 

1872  260  All 

1872  680  All 

1872  693  All 

1872  778  All 

1873  9  All 
1873  70  All 

1873  79  All 

1873  146  All 

1873  211  All 

1873  225  All 

1873  299  All 

1873  427  1.. 

1873  552  All 

1873  589  All 

J  873  657  All 

1873  663  AU 

1874  9  All 
1874  127  All 
1874  156  \ll 
1874  208  AU 

1874  258  AH 


Previous  Repeals 


Section 


REPEALING  STAT- 
UTES 


L.    I  Ch.  |     5 


1,  2,  5-11,  13-15 

3,  4,  12 

12 

All 

All 


All 

All 

1,  8ubd.  1 

Part  relating  to  the  city 

of  New  York 

All 

AU 

AU 

2 

All 

AU 

All 

All 

1.3 

All 

All 

All 

Part  relating  to  the  city 

of  New  York. . . 

AU 

All 

1 


All. 
AU. 
1.. 
All. 
AU. 
All. 
2. 


1877  417 
1880   245 

1876  431 

1877  417 
1880  245 
1877  154 
1893  686 

1880  245 
1872  26 

1881  537 
1880  245 
1880  245 
1877  417 
1877  417 
1880  245 
1896  548 
1880  245 
1G77  417 

1872  778 

1877  417 
1880  245 

1880  245 

1881  537 
1880  245 
1880  245 

1878  129 
1880  245 

1877  417 

1878  324 
1880  245 
1880  245 
1877  417 

1873  589 


See 
now 


1,  2;  pt  .prescribing  pref- 
erence of  causes  on  cal- 
endars   1877  417 

AU 1880  245 

All 1893  606 

All 1C80  245 

All 1C80  245 

AU 1893  686 

AU 1877  417 

I    pt.    relating   to    civil 

causes 1877  417 

1 1886  593 

2 1874   127 

AU 1880  245 


All 

AH, 

AU. 

All. 

AU, 

1.. 

All. 

All. 


2 
2 

11  • 

1545 

1147 

1  ♦ 

1 

It  47 

1  • 

1 

1547 

1547 

ll45 

1345 

1147 

1 

2 

1145 

1.2  • 

1145 

1147 

1147 

1 

1147 

1148 

3  * 

1148 

1146 

1  • 

1148 

1148 

1146 

1         [3211* 


1147 

1149 

1 

2 

1149 

1 

1147 


1147 
1148 
1 
1149 


£222] 


1880  245 

2 

1880   C45 

2 

1880   245 

1150 

1880   245 

1550 

1880  245 

M50 

1879  101 

1 

1880  245 

2 

1880  245 

1180 

060 


1 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hereby 
Repealed 


1S74 
1S74 
1S74 
1874 
1874 
1874 
1874 


267 
322 
437 
456 
460 
470 
471 


1874 

524 

1875 

16 

1875 

28 

1875 

32 

1875 

49 

1875 

131 

1875 

167 

1875 

305 

1S75 

334 

1875 

335 

1875 

409 

1875 

420 

1875 

428 

1875 

442 

1875 

508 

1875 

519 

1875 

542 

1875 

616 

1875 

630 

1876 

267 

1876 

277 

1876 

278 

1876 

299 

1876 

431 

1876 

442 

1876 

444 

1877 

U 

1877 

154 

1877 

168 

1877 

187 

1877 

206 

1877 

257 

1877 

274 

1877 

285 

1877  310 

1877  417 

All. 

All. 
All. 
All. 
All. 
All. 
All. 

All. 
AU. 
All. 
AU. 
All. 

AU. 
AU. 
AU. 
All. 
All. 
All. 
All. 
AU. 
AU. 
AU. 
AU. 
AU. 
AU. 
AU. 


AU. 
AU. 
All. 
AU. 
AU. 
All. 
All. 
AU. 
AU, 
AU. 

AU. 


AU, 
AU. 


AU. 

AU. 

AU. 


Previous  Repeals 


Section 


REPEAL&G  STAT- 
UTES 


L.  I  Ch.|  I 


All 1880  245 

All 1877  417 

All 1880  245 

All 1880  245 

All 1880  245 

AU 1893  686T 

1 1879  101 

AU 1880  245 

All 1880  245 

AU 1880  245 

All 1877  417 

AU 1877  417 

5 1877  417 

All 1880  245 

AU 1877  417 

All 1877  417 

All 1880  245 

AU 1880  245 

All 1880  245 

AU 1877  417 

All • 1880  245 

AU 1880  245 

All 1880  245 

All 1880  245 

All 1880  245 

All 1893  686 

All 1877  417 

AU 1880  245 

2 1880  245 

All 1880  245 

AU 1880  245 

All 1880  245 

All 1880  245 

All 1880  245 

2,  3,  4 1881  211 


note 


1 1882  124 

AU 1880  245 

AU 1881  537 

All 1880  245 

Part  relating  to  the  city 

of  New  York. 1881  537 

AU 1880  245 


Part  relating  to  the  city 

of  New  York 

All 

AU 

AU 

All 

1,  subd.  46,  pt.  repealing 
L.  1872,  Ch.  438,  so  far 
us  it  relates  to  clerks 
and  assistant  clerks  of 
district  courts  of  New 
York  city 

8,  subd.  17 

951 


1881  537 
1880  245 

1879  311 

1880  245 
1896  548 
1878  408 


1878  345 
1878  126 


[224]a 
1  [225] 

1  [226] 

1153 

1 

1153 

[227] 

1 

1153 

1 

1153 

1 

1         [228]* 


1 
I 


I 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hereby 
Repealed 


L. 


Ch. 


Section 


1877  456 

1878  30 
1878  33 


1878  126 
1878  129 
1878  166 
1878  175 


1878  292 
1878  298 
1878  324 

1878  408 

1879  35 
1879  101 
1879  151 
1879  211 
1879  257 
1879  305 
1879  311 
1879  316 
1879  349 
1879  389 

1879  406 

1880  36 
1880  58 
1880  231 
1880  393 
1880  423 
1880  480 
1880  487 

1880  561 

1881  25 
1881  40 
1881  211 
1881  414 

1881  654 

1882  124 
IS82  340 

1883  195 
1883  205 


All 

All, 

All, 


All. 
All. 
All. 
All. 


1878  219     All 


All. 

2.. 

All. 

All. 

All. 

All. 

All. 

All. 

All. 

All. 

All. 

All. 

All. 

All. 

All. 

All. 

All. 

All. 

All. 

All. 

All. 

All. 

5... 

AU. 

All. 

All. 

AU. 

All. 
AU. 
AU. 
AU. 
All. 


1883  426     AU 


Previous  Repeals 


Section 


REPEALING  STAT- 
UTES 


L.   |      Ch.|      S 


All 1893  686 

All 1880  245 

2 1878  175 

Part  relating  to  the  city 

of  Now  York 1881  537 

AU 1880  245 

1 1879  35 

All 1880  245 


AU. 
AU. 
1.. 
2.. 
AU, 
2.. 
AU, 


1880  245 

1881  537 

1879  211 
1884  327 

1880  245 
1880  245 
1880  245 


1.. 
All, 


1879  257 

1880  245 


1879  349 


All 


All 


See 
note 


1 
2 
1  • 

1 
H54 

1  • 

PWJ 

1154 

1 

1 

1  • 

2 

1154 

1154 

i &1 

2 


::::::Bif 


1880     58     1 


All 1893  686  1 

1 1888  555  1 

1 1881     25  1 

AU 1880  245  2 


* 


AU 1896  548     1 

All 1896  548    1 


1893  686     1 


3,  4 1889  472     1.  2 

AU 1906  291     2 


1893  686     1 


2,  4,  6,  7,  9-11,  13 1884     60     1-8 

2,  pt.  directing  that  sten- 
ographer appointed  by 
board  of  claims  shall  act 

as  deputy  clerk 1884  334    2 

3,  5,  16 1888  365     2-4 

12 1893  425     1 

All 1897     36    4 


P42J 


CM4 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hereby 
Repealed 


Previous  Repeals 


1884  85 

1884  133 
1884  197 
1884  309 
1884  334 
1884  336 
1884  376 
1884  490 

1884  530 

1885  112 
1885  135 
1885  267 

1885  367 

1886  577 


1887  36 

1887  507 

1S87  630 

1888  118 


1888  302 
1888  365 

1888  555 
1888  571 


1889  330 
1889  406 
1889  472 

1889  522 

1890  155 
1890  158 
1890  173 
1890  403 

1890  456 

1891  125 

1891  379 

1892  677 


All. 
All. 
All. 
1... 


All. 

2-5. 

All. 

All. 

11.. 

All. 

2,3 

2... 


All 

6,  pt.  adding  5 
24  to  L.  1885, 
Ch.  183 

All 

All 


All 

1,  pt.  begin- 
ning with 
words  "  and 
the  record  " 
to  end  of  sec- 
tion; 2 

All 

All 


Ail. 
All, 


1889     68     All 


2,3 
2,3 

All. 
All. 
All. 
All. 
2,3 
All. 
All. 


Section 


REPEALING  STAT- 
UTES 

L.    |     Cll.|       | 


1,  pt.  directing  that  the 
stenographer  appointed 
by  said  commissioners 
of  board  of  claims  shall 
act  as  deputy  clerk .... 

e!!! !!!!!!".!!!!. "!!!!!! 

7 

8 

All 

All 

All 

All 


18*4  334 

1888  365 
1887  507 

1896  451 

1889  68 

1897  36 
1897  36 
1896  548 
1885  112 


All. 
1.. 

All, 


Ail 

19,   last    sen- 
tence  


2 
1 
I 
2 
2 
4 
4 
1 
1 


1 1891  379     1 


All 1893  686     1 


All 1893  686     1 


1 1S96  451     1 

All 1897     36     4 

All 1893  686     1 


1893  686  1 
1889  68  1 
1897     36     4 


1 1893   100  1 

All 1893  686  1 

1 1890  403  1 

All 1897     36  4 

2,  3 1895  544  2,  3 

2 1890   173  2 

All 1906  291  2 

All 1897     36  4 

All 1893  686  1 


2,  3 1893  686  1 

All 1897     36  4 

All 1893  686  1 

5 1897  403  1 


See 
note 


* 

* 
* 


[246J 

[248] 

[2491 
250 
251 
252; 


[2531 
[354J 


[2*5] 


[256J 


[257]* 


[258] 


[260] 
061] 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hereby 
Repealed 


1893 
1893 
1893 
1894 
IS95 
1896 
1896 
1897 


1897 
1898 
1899 
1900 
:900 
1908 
Sode 


Code 
Code 


100 
101 
425 
731 
544 
451 
548 
403 


622 
124 
150 
223 
510 
185 
Civil 


Civil 
Civil 


All 

All 

All 

All 

2-4 

All 

All 

1  pt.  amend- 
ing L.  1891, 
Ch.  125,  $  5. 

All 

All 

All 

All 

All 

2,  3 

Procedure.  .27, 
95,  360;  part 
relating  to 
surrogate...  . 
Procedure.  .83, 
fourth  sen- 
tence   

Procedure.  Arti- 
cle headings 
of  Ch.  1,  Tit. 
2 


Previous  Repeals 


Section 


REPEALING  STAT- 
UTES 

L.   J    Ch.|     i 


See 
note 


All 


1897     36    4 


3.. 
All 


1908  185     2 
1897     36     4 


2431 


All 


1899  150     4 


uatm 


2681 


270 
271 

!272 


P73] 
£274] 

[275? 


i    / 


NOTES  TO  SCHEDULE. 


NOTES  TO  SCHEDULE. 

[Prepared  by  Board  of  Statutory  Consolidation.] 

When  a  statute  has  been  specifically  repealed,  that  statute  and 
the  repealing  statute  are  given  without  an  explanatory  note. 

Statutes  indicated  by  an  asterisk  *  in  the  column  *'  See  note," 
have  been  amended  so  as  to  read  as  follows  and  superseded  and 
repealed  by  the  amending  statutes  noted.  In  case  the  entire 
statute  has  been  repealed  by  being  amended  "  to  read  as  fol- 
lows," except  the  section  which  states  when  the  act  shall  take 
effect,  this  section  is  included  in  the  word  "All "  under  the 
heading  "  statutes  hereby  repealed  "  without  further  explanation. 

100.  R.  8.,  Pt.  3,  Ch.  1,  Tit.  4,  §§  1-22,  24-28,  35,  36,  40,  45. 
Sections  1-22,  24r-28,  45  have  been  heretofore  repealed,  as  ap- 
pears in  the  schedule.  Sections  35,  3G  are  covered  by  Code  Civ. 
Pro.  §  234,  and  Code  Crim.  Pro.  §  22.  Section  40  is  superseded 
by  Code  Civ.  Pro.  §  27. 

101.  R.  S.,  Pt.  3,  Ch.  1,  Tit.  5,  §  20,  subd.  30.  Repealing 
statute.  L.  1R33,  Ch.  205,  §  3,  in  terms  repeals  subd.  20  of  said 
§  20.  In  fact  subdivision  30  was#  intended,  as  shown  by  context 
of  balance  of  repealing  statute. 

102.  R.  S.,  Pt.  3,  Ch.  1,  Tit.  5,  §  20,  subd.  38.  Repealing 
statute.  L.  1829.  Ch.  80,  §  2,  in  terms  repeals  S  21,  subd.  38.  In 
fact  S  20,  subd.  38.  was  intended,  as  shown  by  context  of  bal- 
ance of  repealing  statute. 

104.  R.  S.,  Tt.  3.  Ch.  8,  Tit.  17,  §§  1-26.  31-34,  36-16.  All 
repealed,  as  appears  in  schedule,  except  8  32  which  provides  for 
warrant  of  attachment  against  sheriffs  for  failure  to  return 
warrant  for  collection  of  canal  tolls.  Canal  tolls  abolished. 
Obsolete. 

105.  R.  S.,  Pt.  4,  Ch.  2,  Tit.  8,  §  1.  Relates  to  fees  of 
justices  of  peace.  All  except  last  paragraph  superseded  by  L. 
1866,  Ch.  692.  The  last  paragraph  prohibiting  boards  of  super- 
visors from  allowing  accounts  in  favor  of  justices  of  the  peace 
for  any  warrant  or  any  complaint  for  an  assault  and  battery 
is  obsolete. 

106.  L.  1778.  Ch.  12.  U  3,  4  6,  7,  1  Sess.  Section  3  obsolete. 
Court  of  probates  abolished.  Section  4,  Code  Civ.  Pro.  §  27, 
covers  the  provisions  of  this  section.  Section  7,  abrogated  by 
Code  Civ.  Pro.  §§  232.  355.     Section  6  temporary. 

107.  L.  3778,  Ch.  14,  1  Sess.  Abrogated  by  Code  Civ.  Pro. 
I  3307. 

108.'  L.  1779.  Ch.  1*9,  2  Sess.  Abrogated  by  provisions  of 
Code  Civ.  Pro.  §§  3307.  -3323. 

109.  L.  1779,  Ch.  17.  3  Sess.  Abrogated  by  provisions  of 
Code  Civ.  Pro.  §$  3307,  3323. 

110.  L.  1780.  Ch.  56,  §  3.  Superseded  by  Code  Civ.  Pro. 
|  1072. 

111.  L.  1782,  Ch.  24,  5  Sess.  Directs  the  secretary  of  state 
to  deliver  certain  documents  to  the  court  of  probates.  Tem- 
porary and  obsolete. 

112.  L.  1782,  Ch.  1,  6  Sess.    Revolutionary  war  *»<*    Obsolete. 

40 


NOTES  TO  SCHEDULE. 
lie.     L.  1783,  Cb.  14,  6  Sess.    Revolutionary  war  act    Obso- 

ete. 

114.  L.  1783,  Ch.  31,  6  Sess.  Relates  to  actions  for  trespass 
brought  against  persons  occupying  or  injuring  property  daring 
the  Revolutionary  war.  A  part  of  statute  was  repealed  by 
L.  1787,  Ch.  71,  §  1,  10  Sess.     Obsolete. 

115.  L.  1783,  Ch.  41,  6  Sess.    Expired  by  limitation. 

117.  L.  1784,  Ch.  7.     Repealing  act.     Obsolete. 

118.  L.  1784,  Ch.  48.     Temporary  and  obsolete. 
110.   L.  1784,  Ch.  59.     Revolutionary  war  act.     Obsolete. 

120.  L.  1784,  Ch.  12,  8  Sess.  Revolutionary  war  act  Obso- 
lete. 

121.  L.  1780,  Ch.  16.    Temporary  and  obsolete. 

122.  L.  178(5,  Ch.  29,  §  1.     Revolutionary  war  act     Obsolete. 

123.  L.  1787,  Ch.  5,  10  Sess.  Relates  to  essoins  and  wager 
by  law.  Code  Civ.  Pro.  §  3339,  provides  that  there  shall  be  bat 
one  form  of  civil  action.    Abrogated. 

124.  L.  1787,  Ch.  26,  $  7,  10  Sess.  Provides  a  penalty  for 
malicious  arrest.  Code  Civ.  Pro.  §  3343,  subd.  9,  makes  false 
arrest  a  personal  injury  and  an  action  for  a  personal  injury 
lies  at  common  law.     Abrogated. 

125.  L.  1787,  Ch.  71.     Repealing  act.     Obsolete. 

126.  L.  1787,  Ch.  94.     Revolutionary  war  act.     Obsolete. 

127.  L.  1788,  Ch.  41.     Revolutionary  war  act.    Obsolete. 

128.  L.  1788,  Ch.  73,  2  pt.  Repealing  act.    Obsolete. 

129.  L.  1791,  Ch.  8.  Section  1  is  a  repealing  statute.  Sec- 
tion 2  is  superseded  by  Code  Civ.  Pro.  §  3307. 

130.  L.  1792,  Ch.  28.     Superseded  by  Code  Civ.  Pro.  §  847. 

131.  L.  1795,  Ch.  1.    Temporary  and  obsolete. 

132.  L.  1796,  Ch.  2.  Covered  by  provisions  of  Code  Qt. 
Pro.  §  44. 

133.  L.  1797,  Ch.  20,  §  20.     Repealing  statutes.     Obsolete. 

135.  L.  1798,  Ch.  52.  Covered  by  provisions  of  Code  Civ. 
Pro.  $  847. 

136.  L.  1798,  Ch.  68,  §  18.    Temporary  and  obsolete. 

137.  L.  1798,  Ch.  100.    Temporary  and  obsolete. 

138.  L.  1800,  Ch.  22.  Relates  to  circuit  court  and  sittingi 
in  city  and  county  of  New  York.  Repealed  so  far  as  relates  to 
the  city  of  New  York  as  appears  in  schedule     Balance  obsolete. 

139.  L.  1801,  Ch.  176.  All  repealed  except  ft  10  as  appears 
in  schedule.  This  section  confirms  certain  partitions  of  land 
made  prior  to  April  7,  1801.     Obsolete. 

140.  Ij.  1803,  Ch.  2.  Relates  to  terms  of  the  supreme  court 
of  judicature.     Obsolete. 

141.  L.  1803,  Ch.  55,  §  2.     Repealing  statute.     Obsolete. 

142.  L.  1805,  Ch.  135,  §§  4,  29.  Section  4  is  a  repealing 
statute.     Section  29  is  repealed  as  appears  in  schedule. 

143.  Ij.  1808,  ch.  8.    Temporary  and  obsolete. 

144.  L.  1810,  Ch.  193,  §$  14,  35.  Section  14  is  a  repealing 
statute.    Obsolete.     Section  35  is  repealed,  as  appears  in  schedule. 

145.  L.  1813,   Ch.   203,   §§   25,   34,  50.     Sections  25  and  Si 
are  repealed  as  appears  in  schedule.     Section  50  is  covered  by  * 
provisions  of  Code  Civ.  Pro.  §  1211. 

146.  L.  1814.  Ch.  141.  Covered  by  provisions  of  Code  CSr. 
Tro.  J§  1390,  1391. 

147.  L.  1814.  Ch.  162,  §  1.  Relates  to  the  court  of  chancery 
which  was  abolished  by  the  Constitution  of  1846.    Obsolete, 
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148.  L.  1814,  Ch.  193.  Covered  by  provisions  of  Code  Civ. 
Pro.  S  250. 

150.  L.  1817,  Ch.  90.  Courts  of  common  pleas  and  general 
sessions  abolished.     Obsolete. 

151.  L.   1818,  Ch.  00.  §§  1,  8,  4.-   Obsolete. 

152.  L.  .1810.  Ch.  178.     Expired  by  limitation. 

154.  L.   1821,  Ch.  38.     Repeals  L.  1818,  Ch.  259,  §  8. 

155.  L.  1821,  Oh.  203,  ft  1.  Provides  for  enforcement  of  the 
penalties  provided  for  in  certain  acts  which  have  been  repealed 
or  superseded  by  subsequent  legislation,  making  statute  cited 
obsolete  and  inoperative. 

156.  L.  1822,  Ch.  114.  Relates  to  terms  of  courts  which  no 
longer  exist,  as  constituted  in  1822.     Obsolete. 

157.  L.  1822,  Ch.  247.  Relates  to  court  for  trial  of  im- 
peachment and  correction  of  errors,  which  no  longer  exists.  Ob- 
Bolete 

158.  L.  1823,  Ch.  54,  §  1.  Relates  to  court  for  trial  of  im- 
peachments and  correction  of  errors,  which  has  been  abolished. 
Obsolete. 

150.  L.  1824,  Ch.  81.  Statute  cited  relates  to  supplying  clerk 
of  court  of  common  pleas  with  reports  of  the  supreme  court  of 
judicature.    Obsolete. 

160.  L.  1825,  Ch.  4.  Relates  to  court  for  trial  of  impeach- 
ments and  correction  of  errors,  which  court  Is  abolished.  Obso- 
lete. 

161.  L.  1828,  Ch.  134.  Abrogated  and  superseded  by  Code 
Civ.  Pro.  §  2498. 

162.  L.  1828,  Ch.  20  (2d  meeting),  g  15,  fffl  8,  37-44,  48-50, 
52-55.  All  repealed  except  paragraphs  37,  42,  which  added  cer- 
tain sections  to  the  Revised  Statutes,  which  added  sections  have 
been  since  repealed* 

163.  L.  1828.  Ch.  21  (2d  meeting),  §  1.  The*  paragraphs  of 
this  statute  recommended  for  repeal  are  paragraphs  which  them- 
selves repeal  other  statutes  included  in  this  schedule.     Obsolete. 

164.  L.  1829,  Ch.  108.  Refers  to  court  for  the  trial  of  im- 
peachments and  correction  of  errors,  which  is  abolished.  Ob- 
solete* 

165.  L.  1829,  Ch.  225.  Refers  to  section  of  the  Revised  Stat- 
utes which  has  been  repealed.     Obsolete. 

166.  L.  1829,  Ch.  252.  Covered  by  Code  Civ.  Pro.  ft  449  and 
by  Executive  Law,  §  52. 

168.  L.  1830,  Oh.  5,  §  3.     Repealing  statute.    Obsolete. 

169.  L.  183Q,  Oh.  12.  Relates  to  the  court  of  chancery  which 
was  abolished  by  the  Constitution  of  1840. 

170.  L.  1830,  Ch.  28.  Covered  by  Code  Civ.  Pro.  §  1247. 
Section  2  temporary  and  obsolete. 

171.  L.  1830,  Ch.  105,  $  2.     Repealing  statute.    Obsolete. 

172.  L.  1830,  Ch.  238.     Revolutionary  war  act.     Obsolete. 

173.  L.  l&'M),  Ch.  320,  §g  14-23,  30-38,  40-50,  52-57,  03,  04, 
68.  Repealed  as  appears  in  schedule,  except  so  much  of  $  16 
as  added  a  §  09  to  R.  »..  Pt.  2,  Ch.  0,  Tit.  1.  and  §  08. 
Former  superseded  by  Code  Civ  Pro.  §  2611,  latter  atates  when 
act  shall  take  effect. 

174.  L.  1831,  Ch.  16.  Establishes  office  of  vice-chancellor. 
Court  of  chancery  abolished   in  1840.     Obsolete. 

175.  li.  1832,  Ch.  210.     Obsolete. 

176.  L.  1S32,  Ch.  308.  Terms  of  court  for  the  correction  of 
errors.     Obsolete. 
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17V.  L*.  1834,  Ch.  1.  Relates  to  office  of  vice-chancellor  of 
court  of  chancery.     Obsolete. 

178.  L.  1834,  Ch.  109.  Relates  to  terms  of  the  court  for 
the  correction   of  errors,   which   eoprt   is  abolished. 

170.  L.  1836,  Ch.  30.  Relates  to  the  court  of  chancery  which 
was  abolished  by  Constitution  of  1840. 

180.  L.  1837,  Ch.  4*0,  §§  2,  3.  Sections  2  and  3  are  super- 
seded by  Code  Civ.  Tro.  §  828. 

181.  L.  1837,  Ch.  41)5.  Section  1  repealed  as  appears  in 
schedule.     Section  2  is  a  validating  statute.     Obsolete. 

182.  L.  1838,  Ch.  266.  Relates  to  rights  of  redemption  ex- 
isting uuder  L.  1837.  Ch.  410,  which  act  was  repealed  by  §  9 
of  the  act  examined  from  and  after  November  1,  1838.    Obsolete. 

183.  L.  1839,  Ch.  101.  Repealed,  as  appears  in  schedule,  so 
far  as  it  relates  to  the  city  of  New  York.  Relates  to  court  of 
chancery.     Obsolete. 

184.  L.  1839,  Ch.  211.  Appointment  of  a  vice-chancellor 
of  court  of  chancery.  Said  court  abolished  by  Constitution  of 
1846,  Art.  14,  §  5. 

185.  L.  1839,  Ch.  307.  Relates  to  court  of  chancery  which 
was  abolished  by  the  Constitution  of  1846,  Art.  14,  §  5.  Ob- 
solete. 

187.  L.  1840,  Ch.  38.  Refers  to  court  of  chancery  which 
was  abolished  by  the  Constitution  of  1846,  Art.  14*  §  5.  Ob- 
solete. 

188.  L.  1840,  Ch.  41,  §  3  pt.     Repealing  statute. 

180.  L.  1840,  Ch.  238,  §§2,  3.  Section  2  is  repealed  as  ap- 
pears in  schedule.     Section  3  states  when  act  shall  take  effect. 

100.  L.  1840,  Ch.  314.  Relates  to  officers  and  terms  of  the 
court  of  chancery,  which  was  abolished  by  Constitution  of  1846, 
Art  14,  §  5.    * 

191.  L.  1840,  Ch.  320.  Relates  to  the  court  for  the  correc- 
tion of  errors  wThich  was  abolished  by  the  Constitution  of  1846, 
Art.  6,  §  25.     Obsolete. 

102.  L.  1841,  Ch.  237.  Section  1  relates  to  fees  for  solicitors. 
Obsolete.  Section  2  is  a  repealing  statute.  Section  3  prescribes 
fees  of  sergeant-at-arms  of  the  late  court  of  chancery.    Obsolete. 

103.  Ij.  1842.  Ch.  202.  Section  1  relates  to  compensation 
of  sergeant-at-arms  of  the  court  of  chancery  and  criers  of  the 
supreme  court.  The  office  of  sergeant-at-arms  was  abolished  with 
said  court  by  the  Constitution  of  1846,  Art.  14,  §  5.  Salary  of 
criers  of  supreme  court  provided  for  in  Code  Civ.  Pro.  5  91  and 
by  Ii.  1892,  Ch.  086.  §  230,  subd.  4,  as  amended  by  L.  1SU6, 
Ch.  439.     Section  2  is  a  repealing  statute. 

104.  L.  1842,  Ch.  309.  Relates  to  the  register,  assistant 
register  and  clerks  in  chancery,  which  were  abolished  wiih  the 
court  of  chancery  by  the  Constitution  of  1846.  The  clerks  of 
the  supreme  court  referred  to  in  this  act  were  the  clerks  of  the  old 
supreme  court  located  at  New  York,  Albany,  Ttiea  and  Geneva. 
The  statute  became  obsolete  and  inoperative  on  the  going  into 
effect  of  the  Constitution  of  184(5. 

105.  L.  1842,  Ch.  324.  Corrects  "clerical  errors"  in  a  stat- 
ute which  has  since  been  repealed.     Obsolete. 

106.  L.  1844.  Ch.  341.  Register,  assistant  register,  and 
clerks  of  court  of  chancery  abolished  with  the  court  of  chancery 
by  the  Constitution  of  1846.  Clerks  of  the  supreme  court  men- 
tioned in  statute  examined  were  the  clerks  of  the  old  supreme 
court  located  at  New  York,  Albany,  Utica  and  Geneva.    Statute 
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became  obsolete  and  inoperative  on  the  going  into  effect  of  the 
Constitution  of  1840. 

197.  L.  1845,  Ch.  235.  Relates  to  the  court  of  common  pleas 
which  was  abolished  by  the  Constitution  of  1840,   Art.  14,  $   13. 

198.  L.  1847,  Ch.  390,  g§  2-4.  Sections  2,  3  are  repealed  as 
appears  in  schedule.     Section  4  states  when  act  takes  effect. 

199.  L.  1847,  Ch.  301.  Section  1  repealed  by  construction^  as 
appears  in  schedule,  balance  superseded  and  included  in  New 
York  oitv  consolidation  act,  K  1882.  Ch.  410.  §§  lllfr-1122. 

200.  L.  1847.  Ch.  410.  Sections  1-8  which  are  repealed  ns 
appears  in  schedule  comprise  the  entire  statute. 

201.  L.  1848,  Ch.  32.  Superseded  by  New  York  city  consoli- 
dation act,  J,.  1882,  Ch.  410,  S§  1110-1122. 

202.  L.  1853,  Ch.  421.  Enrolling  decrees  of  late  court  of 
chancery.     Court  abolished  by  Constitution  of  1840,  Art.  14,  §  5. 

203.  L.  1854,  Ch.  133.     Temporary. 

204.  U  1835,  Ch.  10.     Covered   by  Code  Civ.   Pro.   §   27. 

205.  L.  1855,  Ch.  202.     Obsolete. 

206.  L.  1&55.  Ch.  471,  |§  4,  5.  Section  4  has  been  repealed 
as  appears  in  schedule.  Section  5  states  when  act  shall  take 
effect. 

207.  L.  1860,  Ch.  202.  Repealed  in  part  by  U  1877,  Ch.  417, 
§  1,  JT  34.  The  entire  subject  of  admission  of  attorneys  to  the 
practice  of  law  is  covered  in  Judiciary  Law,  Article  15. 

208.  L.  1802,  Ch.  400.  Amendatory  of  the  Code  of  Procedure 
of  1848-0,  which  is  repealed.     Obsolete. 

209.  L.  1802,  Ch.  485.  Section  1  repealed  as  appears  in 
schedule.  Section  2  repeals  and  section  3  states  when  act  takes 
effect 

210.  L.  1863,  Ch.  302,  $§  1-9.  Repealed  except  §  3  which 
continnes  certain  repealed  provisions  of  Revised  Statutes. 

211.  L.  1803,  Ch.  302.  Sections  1.  3,  4  are  repealed  as  ap- 
pears in  schedule.     Section  2  is  a  repealing  statute. 

212.  L.  1804,  Ch.  71.  Sections  1-11  repealed  as  appears 
in  schedule.     Balance  covered  by  Code  Civ.  Pro.  §  2720,  subd.  2. 

213.  L.  1864;  Ch.  280.  §  5.  Repeals  part  of  Revised  Statutes 
contained  In  this  schedule. 

214.  1j.  1805,  Ch.  330.  Relates  to  the  "tribunal  of  concilia- 
tion."    Obsolete. 

215.  L.  18(50,  Ch.  002,  H  1,  2.  0.  7,  0-11.  All  repealed  except 
§  11  as  appears  in  schedule.     Section  11  is  a  repealing  statute. 

218.  L.  1860,  Ch.  824.  Sections  are  all  repealed  except 
§§  2  and  0  as  appears  in  schedule.  As  enacted  this  statute 
contained  neither  or  the  section  numbers. 

217.  L.  1868,  Ch.  869.  Statute  cited  authorizes  attorney- 
creneral  to  institute  actions  on  certain  canal  contracts  made  in 
December,  18(56.     Obsolete. 

218.  h.  1869,  Ch.  820,  $  1  pt.  Repealed  as  appears  in 
schedule.     Balance  coven  d  by   Code  Civ.   Pro.   §{f  3323,  3324. 

219.  Ii.  1870,  Ch.  151,  §*  1-3,  5.  0.  Sections  1-3,  5  repealed 
as  appears  in  schedule.     Section  6  is  when  to  take  effect. 

220.  L.   1870.   Ch.  550,   §  1.     Repealing  statute. 

221.  Iv.  1873,  Ch.  9.  Calendar  of  commission  of  appends 
which  expired  by  limitation.  Section  2  amended  by  L.  1873, 
Ch.  589,  **  so  as  to  read  as  follows.'* 

222.  L.  1873,  Ch.  589.  Relates  to  the  old  commission  of 
appeals.    Obsolete. 
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224.  L.  1870,  Ch.  414.  Sections  2-4  amended  "to  read  as 
follows"  and  tuus  repealed  by  implication  as  appears  in  th«- 
sehedule.  {Si-dull  1  ittnLhVhes  a  state  l:onrd  of  audit  which  was 
uholished  by  L.  lcks'},  Ch.  105,  §  12.  Section  5  is  when  to  take 
eiic<t.     Entire  act  superseded  by   L.  1883,  Ch.  205. 

2£4a.  L.  1677,  Ch.  11.  Consolidated  in  Code  Civ.  Pro.  g  356. 
See  note  1. 

225.  L.  1S77,  Ch.  154*  Section  1  amended  "to  read  as 
follows  "  by  1j.  1882,  Ch.  124,  §  1.  Section  2  states  when  act 
takes  effect. 

226.  L.  1877.  Ch.  1S7.  In  terms  L.  1SS1,  Ch.  537.  repeal 
L.  1M77,  Ch.  157,  but  gives  the  title  of  Ch.  187  and  date  of 
passage  of  same.     Chapter  157  relates  to  town  of  L'ttle  Falls. 

227.  L.  1877,  Ch.  257.  Frovid:  s  that  the  minutes  of  th* 
common  council  of  the  city  of  Buffalo  shall  be  received  as  prima 
facie  evidence  of  such  proceedings.  Superseded  by  Code  Civ. 
Pro.   §  041. 

228.  L.   1877,  Ch.  417.     General  repealing  act. 

229.  L.  1ST 8.  Ch.  1GU.  Repealing  statute  and  the  repeal  has 
been  noted  in  schedule. 

230.  L.  187$,  Ch.  408.  Amends  L.  1877,  Ch.  417,  5  1,  para- 
graph 42,  in  effect  adding  another  repeal  to  said  paragraph. 
Obsolete. 

231.  L.  1879,  Ch.  151.     Covered  by  Code  Civ.  Pro.  $  24S4. 
832.    I<.  1870,  Ch.  2}11.     Superseded;  by  Code  Civ.  Pro.  |  SHI 

as  amended  by  L.  1804,  Ch.  2(13. 

283.  L.  3879,  Ch.  305.  Affects  L.  3S46.  Ch.  276.  g  1,  which 
was  repealea  by  L.  1880,  Ch.  245,  $  1.  Covered  by  Code  Civ. 
Pro.   §  3027. 

234.  L.  1879.  Ch.  311.  L.  1877,  Oh.  285,  affected  by  this  act 
repealed  by  L.  1880,  Ch.  245,  §  1,  H  53.  Covered  by  Code  Civ. 
Pro,  8  2485. 

235.  L.    1870,    Ch.    31G.     Amends   L.    1853,    Ch.    238.    which 
was  repealed  by  L.  1880,  Ch.  245.   §   1.  «f  3().     Covered  by  (V«Ie 
Civ.  Pro.  §§  ISM,  18<>r,  and  repealed  by  implication.     See  Mor- 
ton v.  Cant  well,  108  X.  T.  255,  arid  Anderson  V.  Anderson,  112     ' 
N.  Y.  104.  '        "  '  r 

236.  L.  1879,  Ch.  389.  Superseded  by*  Code  Civ.  Pro.  §|  744, 
747.  748.  2530.  25:17,  2758.  2701.  2708.  " 

237.  L.  1880,  Ch.  393.  Consolidated  in  Code  Civ.  Pro, 
§   1401a. 

2S8.    L.  1880,  Ch.  423.     Consolidated  in  Code  Civ.  Pro.  §  233. 

239.  L.  1880,  Ch.  5(51,  §  5.  Consolidated  in  Code  Civ.  Pre. 
§   SOla. 

240.  L.  1881,  Ch.  25.  Became  obsolete  March  C.  1882.  by 
its    terms. 

241.  L.  1881,  Ch.  211.  Relates  to  the  state  board  of  audit. 
Superseded  by  I/.  1883.  Ch.  305,  which  established  the  board  of 
claims  and   abolished  the  board  of  audit. 

242.  L.  1881,  Ch.  054.  Covered  by  Code  Civ.  Pro.  %\  S12, 
81 3 

243.  U  1882,  Ch.  340.  Consolidated  in  Code  Of?.  Pro, 
$  001a. 

244.  Ii.  1883,  Ch.  195.  Consolidated  in  Code  Civ.  Pro. 
$   901b. 

245  L.  1883.  Ch.  42G.  Superseded  by  L.  190J.  Ch.  002. 
seel  ion  10  of  which  repeals  acts  inconsistent  with  the  balance 
thereof. 
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«48.  L.  1&4,  tJh.  809,  8  1.  Consolidated  In  Code  Civ.  Pro. 
§   2481,  subd.  12. 

•47.  L.  1J&4,  Ch.  &30,  §|  2-5.  this  statute  is  a  general 
statute  relating  to  appraisal  of  .canal  claims.  Section  1  has 
bpt»n  reconnnctitlfed  for  repeal  in  the  Canal  Law  as  having  been 
superseded  by  §  80  of  the  Canal  Law  which  treats  of  appropria- 
tions generally  bf  the  state  for  carial  purposed.  The  second  sec- 
tion is  recommended  for  repeal  as  having  been  superseded  by 
&  2ti4  of  the!  Code  of  Civil  Procedure  relating  to  the  jurisdic- 
tion of  the  Court  of  Claims.  This  jurisdiction  extendi*  to  private 
claims,  Section  264  of  the  Code  prior  to  1908  expressly  con- 
tained the  words  "appropriations  of  land."  This  expression  was 
omitted  when  the  section  was  amended  in  11)08,  but  the  lan- 
guage contained  ill  the  10U8  amendment  is  broad  enough  to 
cover  private  claitns  for  appropriations.  Section  3  is  consoli- 
dated in  §  274  of  thb  Code  of  Civil  Procedure.  Bee  note  §  37a. 
Section  4  repeals  inconsistent  legislation.  Section  5  is  when  to 
take  effect; 

248.  L.  1884,  Ch.  370.  Consolidated  in  Code  Civ.  Pro. 
§   iMile.  , 

£49.  U  1884,  Ch.  530,  §  11.  Repealing  statute  and  the  re- 
peal feas  been  noted. 

fifiO.    L.  1885,  Ch.  112.     Repealing  statute. 

.251.  L.  1885,  Ch.  135,  S§  2,  3.  Section  2  is  covered  by  Codfe 
Civ.  Pro.  §  933.     Section  3  is  when  to  take  effect. 

252.  L.  1885,  Ch.  207,  §  2.     Obsolete. 

253.  L.  1880,  Ch.  577,  §  6  pt.  The  part  of  8  6  which  addn 
§  24  to  L.  1885,  Ch.  183,  is  covered  by  Code  Civ.  Pro.  §  791, 
subd.  1,  as  amended  by  L.  1898,  Ch.  130,  and  L.  UKXi,  Ch.  51. 

254.  L.  1887,  Ch.  30.  Obsolete,  except  §  4,  which  is  covered 
by  Code  Civ.  Pro.  §  933. 

255.  L.  1888,  Ch.  118,  §§  1  pt.  2.  Covered  by  Gode  Civ. 
Pro.  |  633. 

256.  L.  1888,  Ch.  555.  Consolidated  in  Code  Civ.  Pro. 
§  901d. 

257.  L.  1889,  Ch.  400,  §§2,  3.  Section  2  was  "amended 
to  read  as  follows  "  by  L.  1890,  Ch.  173,  §  2,  and  as  so  amended 
superseded  by  Code  Civ.  Pro.  §  2713.  Section  3  is  when  act 
takes  effect. 

258.  L.  1890,  Ch.  158.  Consolidated  in  Code  Civ.  Pro. 
§   901  e. 

260.  L.  1801,  Cb.  379.  Superseded  by  Code  Civ.  Pro. 
§§  200,  280. 

261.  L.  1802,  Ch.  077,  §  19  pt.  Last  sentence  consolidated 
in  Code  Civ.  Pro.  §  931b. 

262.  L.  1893,  Ch.  100.  Amends  L.  1847.  Ch.  80.  §  1.  "so 
as  to  read  as  follows."  L.  1847,  Ch.  80  was  repealed  by  L.  1893, 
Ch.  080.  The  amendatory  act  was  not  expressly  repealed  but 
is  superseded  by  Code  Civ.  Pro.  §  2719,  as  amended  by  L.  1893. 
Ch.  (£G. 

263.  L.  1893,  Ch.  101.  Consolidated  in  Code  Civ.  Pro. 
§   841a. 

264.  L.  1894,  Ch.  731.  Consolidated  in  Code  Civ.  Pro. 
|  2705. 

265.  L.  1895,  Ch.  544,  §§  2-1.  Section  2  consolidated  in  Code 
Civ.  Pro.  §  3300a.  Sect  inn  3  was  amended  "so  as  to  read  as 
follows.'*     Section  4  is  when   act  takes  effect. 

266.  L.   1890,   Ch.   548.     (ieneral   rep»  aling   statute. 
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267.  L.  1897,  Ch.  403,   g  1  pt    Consolidated  in  Code  Qt. 
Pro.  |  941a. 

268.  L.    1807,    Ch.    622.     Consolidated    in    Code    Ch.   Pro. 
§  961f. 

269.  L.  1899,  Ch.  150.  Sections  1-3  consolidated  in  Code  Civ. 
Pro.   §  3331a.     Section  4  is  a  repealing  section. 

270.  L.  1900,  Ch.  223.  Consolidated  in  Code  Civ.  Pro, 
§  2408a. 

271.  L.  1900,  Ch.  510.  Consolidated  in  Code  Civ.  Pro. 
§  2481,  subd.  12. 

272.  I,.  1908,  Ch.  185,  §§  2,  3.  Consolidated  in  Code  Civ. 
Pro.  §  2509,  subd.  7. 

273.  Code  Civil  Procedure  §§  27  pt.,  95  pt.,  300  pt.  Sec- 
tion 27,  part  relating  to  surrogate  has  been  inserted  in  §  2507. 
Section  95,  part  relating  to  surrogate  has  been  inserted  in  §  2512. 
Section  300,  part  relating  to  surrogate  has  been  made  §  1323a. 

274.  Code  Civil  Procedure  §  83  pt.  The  fourth  sentence  of 
Code  Civ.  Pro.  is  made  §  1323a.  The  remainder  of  $  83  is  in 
Judiciary  Law,  §§  14,  24,  295-297,  301. 

275.  Code  Civil  Procedure,  article  headings  of  Ch.  1.  Tit.  2. 
This  title  formerly  embraced  three  articles,  including  §§  44>-9fh 
Of  these  sections  the  ones  remaining  in  the  Code  are  $f  52, 
53,  55,  GO  pt.,  05,  83  pt.,  and  05  pt.  It  has  been  thought  best 
to  remove  the  article  headings  and  let  the  title  stand  without  a 
division  into  articles. 
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Made  by  L.  1909,  Cb.  65. 

[Prepared  by  Board  of  Statutory  Consolidation.] 

1.  5  350.  This  section  is  inserted  in  the  Code  of  Civil  Pro- 
cedure because  it  relates  to  the  powers  of  county  judges  and 
provisions  of  a  smiilur  nature  are  now  in  this  title  of  the  Code, 
r  oruier  $  350  of  the  Code  is  recommended  for  repeal  in  the 
Judiciary  Law  and  County  Law. 

3.  §  Sola.  This  section  is  consolidated  in  the  Code  of  Civil 
Procedure,  since  it  deals  entirely  with  practice  and  has  no  place 
in  the  Partnership  Law.  L.  1880,  Ch.  501,  §§  1-4,  were  incor- 
porated in  and  repealed  by  the  Partnership  Law  enacted  in  1897. 
When  L.  1880,  Ch.  501,  was  incorporated  in  the  Partnership  Law 
the  section  consolidated  in  the  text  was  left  unrepealed  iu  the 
session  laws  probably  because  it  contained  practice  matter.  It 
is  now  placed  in  the  Code  of  Civil  Procedure  with  a  proper  refer- 
ence to  gg  20  and  21  of  the  Partnership  Law  where  the  re- 
mainder of  the  statute  is  to  be  found. 

4.  §  841a.  The  provision  inserted  in  the  text  is  matter  relat- 
ing to  practice  which  is  now  found  in  the  session  laws.  The  pro- 
vision relates  to  evidence  and  has  been  placed  under  that  head  in 
the  Code  of  Civil  Procedure  under  tjie  article  relating  to  the 
competency  of  witnesses.  It  is  made  a  new  section  at  the  end 
of  Art.  1,  Tit.  1,  Ch.  9. 

5.  $  931a.  This  section  consists  of  the  last  sentence  of  Code 
Civil  Procedure,  §  432,  subd.  2.  The  portion  of  §  432,  subd.  2, 
which  relates  to  the  method  of  designating,  by  a  foreign  corpo- 
ration, a  person  upon  whom  to  serve  a  summons  has  been  trans- 
ferred to  the  General  Corporation  Law,  and  the  portion  of  said 
subdivision  here  consolidated  is  an  evidence  provision  and  should 
be  with  similar  provisions  in  the  Code  of  Civil  Procedure.  There 
were  provisions  relating  to  the  designation  by  a  foreign  corpora- 
tion of  a  person  upon  whom  to  make  service,  both  in  the  Code  of 
Civil  Procedure  (§  432)  and  in  the  General  Corporation  Law 
(ft  10).  These  provisions  were  not  entirely  harmonious  and  ix, 
tlie  text  by  the  insertion  of  the  new  section  in  the  Code  of  Civi^ 
Procedure,  to  wit:  Section  931a,  and  by  amending  §  432  of 
the  Code  of  Civil  Procedure  these  provisions  have  been  har- 
monized. The  substantive  matter  in  both  §§  432  and  10  relating 
to  the  actual  designation  of  a  person  upon  whom  to  make  service 
has-been  consolidated  in  the  General  Corporation  Law  (§  16), 
while  the  practice  provisions  relating  to  the  service  of  papers  upon 
a  foreign  corporation  have  been  brought  together  in  the  Code  of 
Civil  Procedure.  The  General  Corporation  Law  (§  10)  provides 
That  the  person  designated  must  have  an  office  or  place  of  business 
at  the  place  where  such  corporation  had  its  principal  place  of 
business  within  the  state,  while  the  Code  of  Civil  Procedure 
(f  432,  subd.  2)  provides  that  the  designation  "  must  specify  a 
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place  within  the  state  as  the  .office  or  residence  of  the  person 
designated,"  and  does  not  require  that  the  place  should  be  the 
same  as  the  location  of  the  principal  place  of  business  of  the  cor- 
poration. The  Code  of  Civil  Procedure  (§  432,  suhd.  2)  pro- 
vides that  ja.  person  designated  may  from  time  to  time  "  change 
the  place  specified  as  his  otlice  or  residence  to  aouie  other  place 
within  tlie.  state  by  a  writing  executed  by  him  ft  ml  Hied  in  like 
manner,"  while  the  General  Corporation  Law  (§  1(5)  provides 
that  if  the  person  designated  "  removes  from  the  place  where  the 
corporation  has  its  principal  plrtee  of  business  within  the  state" 
and  the  corporation  docs  not  within  thirty  days  after  such  re- 
moval designate  another  person  lipon  whom  process  may  be  served 
within  the  state  the  secretary  of  state  may  revoke  the  authority 
of  the  corporation  to  do  business  within  the  state  and  process 
mar  be  served  upon  the  secretary  of  dtate.  The  General  Corpo- 
ration Law  (§  lb)  provides  for  a  case  where  a  person  designated 
dies  or  removes  front  the  place  where  the  corporation  lias  Its 
principal  nlace  of  business  within  the  state,  while  the  Code 
($  432,  Blind.  3)  provides  for  a  case  where  the  designation  *Ms 
riot  in  force."  While  j)  432  of  the  Code  wits  amended  as  late 
as  1903  by  01.  311,  and  §  10  of  the  General  Corporation  Law 
was  amended  only  as  late  as  1S05  by  Cb.  072,  the  provisions  of 
tne  General  Corporation  Law  have  been  followed  in  the  consoli- 
dation rather  thaii  those  of  the  Code  as  the  later  expression  of  the 
Legislature,  since  the  amendment  of  tlie  Code  in  1903  related 
to  other  matters  in  the  section  and  did  hot  affect  the  original 
provisions  relating  to  the  designation  of  the  person  upon  whom 
service  might  be  made  for  a  foreign  corporation.  All  of  the 
substantive^  firovisiotis  relating  to  the  manner  of  designating  a 
person  upon  whotp  service,  may  be  made  on  behalf  of  a  foreign 
corporation  have  been  consolidated  in  §  HI  of  the  General  Cor- 
poration Latv  and  the  whole  subject  made  consistent.  While 
§  lb'  of  the  General  Corporation  Law  provides  for  service  in  case 
the  designated  person  .dies  or  removes  frotn  the  place  where  the 
corporation  has  its  principal  place  of  business,  the  language  of 
snbd.  3  of  §  432  of  the  Code  of  Civil  Procedure  has  been  pre- 
served as  broader  ili  its  application*  covering  any  rase  where  the 
designation  'Ms  not  in  force."  The  General  Corporation  Law 
provides  for  service*  in  a  case  where  the  person  designated  dies 
or  removes  froni  the  Mare  where  tlie  corporation  had  its  principal 
place  of  business  within  the  state  and  this  provision  has  been 
incorporated  as  sdbd.  4  of  $  432  of  the  Code  of  CMl  Procedure 
so  that  tlie  section  may  provide  for  a  complete  scheme  for  service 
upon  a  foreign  corporation. 

6.  fi  031  b.  It  seems  incongruous  to  retain  this  provision  as  a 
part  of  a  section  in  the  General  Construction  Law  relating  to 
what  shall  constitute  a  quorum  or  majority  of  a  public  board  or 
body  and  the  provision  In  the  text  hns  been  placed  therefore  with 
these  provisions  of  the  ('ode  of  Civil  Procedure  relating  to  docu- 
mentary evidence  and  presumptive  evidence  of  written  instru- 
ments, 

7.  §  041a.  Tin's  section  consists  of  a  part  of  L.  1R91,  Ch.  125. 
$  5.  The  remainder  of  L.  1891.  Ch.  125  providing  for  the  publi- 
cation of  the  Colonial  Statutes  by  the  former  commissioners  of 
statutory  revision  has  been  treated  as  special  and  not  repealed. 
It  seems  that  the  provision  consolidated  in  I  JHla  is  sufficiently 
important  to  be  included  in  the  Code  with  other  similar  matter. 

8.  8  Ml  a.  This  statute  is  provided  for  iti  Penal  Code,  f  i9L 
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as  to  cnmin^I  proceedings  and  is  inserted  here  to  take  care  of  it? 
application  to  civil  matters." 

Q.  §  JMIlb.  This  statute  consists  of  two  sections,  one  of  which 
appears  in  the  text  and  the  other  of  which  provides  when  the  act 
shall  Jake  effect.  The  word  "  criminal  "  is  not  necessary,  as  the 
rules  of  evidence  in  ciyil  cases  are  applicable  to  criminal  cases 
except  as  otherwise  provided  in  the  Code  of  Criminal  Procedure 
(Code  of  Criminal  Procedure,  $  802). 

10.  |  OGlc.  This  section  is  a  consolidation  of  L.  1884,  Ch.  870, 
{§  1,  2.  It  is  the  whole  of  the  statute  and  the  only  change 
made  is  the  change  of  the  word  '*  act "  to  '•  section."  The 
statute  relates  to  the  subject  of  evidence  which  is  treated  in  the 
Code  and  has  been  consolidated  therefore  in  the  Code.  The  sec- 
ond section  of  (he  act  ig  the  last  sentence  of  the  section  as  in- 
corporated in  the  text. 

XI.  §  Ofild.  Tins  statute  has  not  been  inserted  in  the  Code  of 
Criminal  Procedure  because  the  rules  of  evidence  in  civil  cases 
apply  to  criminal  cases  (Code  of  Criminal  Procedure,  §  302). 
The  last  sentence  has  been  omitted  as  having  no  practical  use,  the 
Statute  having  been  enacted  in  1888. 

12.  $  0r,1c.  This  sectiop  is  the  whole  of  J'-  1800,  Ch.  158.  sec- 
tion 2  of  the  statute  being  the  clause  relating  to  when  the  statute 
shall  take  effect.  It  is  a  provision  relating  to  evidence,  and  as 
these  provisions  are  now  contained  ih  the  Code  of  Civil  Procedure 
the  statute  has  been  incorporated  under  its  appropriate  head  in 
the:  Code  of  Civil  Procedure. 

13.  §  001  f.  The  statute  incorporated  in  the  text  consists  of 
two  sections.  The  second  section  provides  for  the  taking  effect 
of  the  statute  and  has  been  omitted  as  unnecessary.  The  whole 
of  the  first  section  hns  been  consolidated  as  a  part  of  the  Code  of 
Civil  Procedure  relating  to  evidence. 

14.  9  132.'Ja.  This  section  is  the  fourth  section  of  Code  of 
Civil  Procedure,  |  83.  The  remainder  of  the  section  is  consoli- 
dated in  Judiciary  Law,  $g  14,  H  205-397,  301.  The  word 
•  such  "  in  the  section  as  contained  in  the  Code  of  Civil  procedure 
relates  to'  "  the  presiding  "  judge,  ami  by  reason  of  the  removal 
of  the  balance  ox  the  section  it  becomes  necessary  to  insert  {he 
words  "  the  presiding  "  in  place  of  {he  word  "  such."  This  pro- 
vision has  been  retained  in  the  Code  of  Civil  Procedure  as  prac- 
tice matter,  whjje  the  remainder  or  the  section  relating  to  court 
stenographers  has,  been  placed  under  appropriate  heads  in  the 
Judiciary  T^flw,' 

15.  $  l4TOa.  The  provision  ipcornorated  in  the  text  is  L.  1880, 
Ch.  303.  Portion  ?  of  the  statute  Is  the  provision  relating  to  the 
time  when  the  statute  shall  take  effect,  and  has  been  omitted  as 
unnecessary.  The  statute  relates  to  the  exemption  of  exhibits 
at  exhibitions  an4  a*  similar  provisions  are  in  the  Code  of  Civil 
Procedure  the  statute  fia.8  "beep,  placed  in  its  appropriate  sur- 
roundings. 

-  15$.  §  23#4n.  This  aection.  relating  to  the  power  of  the  su- 
preme court  tQ  compel  fhe  performance  of  certain  contracts  made 
ny  incompetent  persons  while  capable  of  contracting,  has  been  In- 
serted in  the  Code  of  Civil  Procedure,  since  it  deals  with  the  power 
of  tha  court  and  ha,s  no  other  proper  classification.  The  matter 
embraced  in  the  section  is  that  contained  in  L.  1880,  Cb.  42^,  as 
amended  by  £..  1885.  Ch.  207,  $  2.  The  statute  of  1880  amended 
K.  8..  Pt.  2,  Ch.  5,  Tit.  2,  5  22,  by  changing  the  reference  to  the 
court  of  chancery  to  the  supreme  court  and  adding  certain  new 
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matter.  This  statute  seems  to  be  alive,  since  the  amendment  wis 
passed  subsequent  to  but  at  the  same  session  as  the  Code  of  18801 
and  was  subsequently  recognized  and  amended  by  the  Legislator* 
by  L.  1885,  Ch.  2(37,  §  2. 

Throop  in  his  note  to  §  2345  says  with  reference  to  the  amend- 
ment made  by  Gh.  423:  "  It  is  supposed  that  this  amendment 
fell  with  the  repeal  of  this  section  of  the  revised  statutes  which 
took  effect  September  1,  1880,"  aud  in  a  later  edition  says  that 
Ch.  v423  is  substantially  embodied  in  the  amendment  of  Code, 
8  2346,  made  by  L.  1882,  Ch.  399,  which  is  the  last  sentence  of 
£  2340  of  the  present  Code.  There  is  some  variation  and  it  has 
been  deemed  best  to  preserve  the  provision  of  the  Revised  Stat- 
utes as  consolidated  in  the  text. 

In  connection  with  this  section  see  Code  of  Civil  Procedure, 
chapter  17,  title  7,  relating  to  the  disposition  of  the  real  property 
of  an  infant,  lunatic,  idiot  or  habitual  drunkard. 

Section  22  of  the  Revised  Statutes  incorporated  provides  that 
the  court  of  chancery  (changed  by  the  amendment  of  1880  to 
supreme  court)  "  shall  have  authority  to  decree  and  compel  the 
specific  performance  of  any  bargain,  contract  or  agreement  which 
may  have  been  made  by  any  lunatic  or  other  person  specified  in 
the  first  section  of  this  title."  The  first  section  referred  to  pro- 
vides that  the  chancellor  shall  have  the  care  and  custody  of  "all 
idiots,  lunatics  and  persons  of  unsound  mind  and  persons  who 
shall  be  incapable  of  conducting  their  own  affairs  in  consequence 
of  habitual  drunkenness."  Idiots,  lunatics  and  habitual  drunk- 
ards are  expressly  mentioned  in  the  section  as  incorporated  in  the 
text  which  is  sufficient  to  cover  other  persons  of  unsound  mind, 
since  the  General  Construction  Law,  §  28  (Statutory  Construc- 
tion Law,  §  7)  defines  lunatic  as  follows:  "  The  terms  lunatic 
and  lunacy  include  every  kind  of  unsoundness  of  mind  except 
Idiocy," 

16.  §  2408a.  This  section  contains  the  whole  of  L.  1902.  Ch. 
223.  The  second  section  relates  to  the  time  when  the  statute 
shall  take  effect.  The  statute  has  reference  to  foreclosure  of 
mortgages  by  advertisement  and  properly  belongs  in  the  Code  of 
Civil  Procedure  where  that  proceeding  is  now  contained. 

17.  §  2481,  subd.  12.  The  provisions  of  L.  1884.  Ch.  309,  as 
amended  by  L.  1900,  Ch.  309,  seem  not  to  be  included  among 
the  powers  of  a  surrogate  as  defined  in  the  Code  of  Civil  Pro- 
cedure. Hence  the  insertion  of  §  1.  Section  2  is  a  validating 
provision  applicable  to  acts  done  prior  to  1884  and  has  been 
treated  as  special  and  left  unrepealed. 

18.  §  2509,  subd.  7.  This  subdivision  is  part  of  L.  1889,  Ch. 
330,  as  amended  by  L.  1895,  Ch.  544.  Section  1  of  the  statute 
is  in  the  County  Law  (§  108)  and  §  2  has  been  incorporated  as 
a  part  of  the  Code  of  Civil  Procedure  as  §  3306a.  It  is  a  matter 
that  relates  to  the  surrogate  court  and  therefore  has  l>cen  placed 
In  chapter  18  of  the  Code  of  Civil  Procedure  where  the  practice 
in  such  courts  is  found.  The  statute  should  not  be  allowed  to 
exist  as  an  independent  statute  but  should  be  consolidated  ^  as 
a  part  of  the  surrogate  court  provisions  in  the  Code  of  Civil 
Procedure. 

19.  §  2513a.  This  section  is  the  portion  of  Code  of  Civil  Pro- 
cedure, |  300,  not  embraced  in  Judiciary  Law.  U  198,  3R2-38&. 
The  section  would  be  out  of  place  under  title  5  of  chapter  3  of 
the  Code,  entitled  "  County  Courts,"  and  hence  it  has  been  trans- 
ferred to  chapter  18,   which   relates   to   surrogate  courts.    The 
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surrogate  court  practice,  while  mainly  found  in  chapter  18  of 
the  Code  of  Civil  Procedure,  is  by  no  means  all  contained  in 
that  chapter.  Other  sections  of  the  Code  are  incorporated  by 
reference  and  other  sections  are  by  their  terms  made  applicable. 
In  eases  where  a  part  of  a  section  was  removed  to  the  Judiciary 
or  other  consolidated  law  and  the  remainder  of  the  section  related 
to  surrogate  courts  alone,  the  part  remaining  "has  been  placed  in 
its  appropriate  chapter  in  the  ('ode  of  Civil  Procedure  relating 
to  surrogate  courts  instead  of  being  allowed  to  remain  isolated 
in  another  part  of  the  Code  of  Civil  Procedure.  This  statement 
applies  to  §  2513a  found  in  the  text  and  generally  to  other  simi- 
lar cases. 

20.  §  3306a.  The  matter  inserted  in  this  section  is  necessi- 
tated bv  the  omission  of  the  word  "  such  "  and  the  incorporation 
of  L.  1889,  Ch.  330,  §  2,  as  an  independent  section  of  the  Code 
of  Civil  Procedure.  The  provision  incorporated  in  the  text  is  a 
part  of  the  statute,  a  portion  of  which  has  been  consolidated  in 
the  surrogate  court  practice  as  subd.  7  of  §  2501). 

21.  §  3331a.  The  new  words  inserted  in  this  statute  are  made 
necessary  upon  the  consolidation  of  the  statute  into  the  Code  of 
Civil  Procedure  because  it  applies  to  "  all  jurors,"  and  §  3332  of 
chapter  15,  title  5,  excludes  from  the  application  of  the  title 
services  rendered  in  a  criminal  action  or  special  proceeding  in  a 
court  or  before  an  officer  "  except  as  otherwise  expressly  pre- 
scribed therein."  The  inserted  words  leave  the  statute  to  apply 
us  broadly  as  its  language  imports  and  prevents  the  limitation  of 
the  consolidation  of  civil  actions  and  proceedings. 

25.  Article  8,  §  2705.  This  statute  (L.  1804,  Ch.  731)  exists 
as  an  independent  statute  apart  from  the  Code  of  Civil  Pro- 
cedure. It  relates  to  the  probate  in  this  country  of  foreign  wills 
and  should  find  a  place  in  the  Code  of  Civil  Procedure.  It  has 
been  made  a  separate  article  rather  than  a  section  of  chapter  18, 
title  3,  art.  7  of  the  Code  relating  to  "Foreign  Wills:  ancillary 
letters,"  because  it  provides  a  proceeding  of  its  own  which  differs 
from  that  provided  in  that  article  for  probating  a  foreign  will. 
Whether  or  not  the  provisions  of  that  article  apply  in  any  respect 
to  probate  and  letters  testamentary  under  this  statute  is  a  matter 
for  judicial  construction  which  will  not  be  anticipated  if  the 
Rtatute  is  made  a  separate  article.  The  courts  can  then  sav  to 
what  extent  the  provisions  of  article  7  apply  to  the  provisions  of 
the  new  article  and  their  relation  will  be  the  same  as  if  the  new 
article  had  remained  an  independent  statute.  Tf  the  statute  was 
made  a  section  in  article  7  the  present  relationship  would  be  dis- 
turbed and  judicial  judgment  would  be  anticipated,  for  throughout 
article  7  reference  is  had  to  conditions  and  proceedings  pre- 
scribed therein.  Section  2702  of  article  7  provides  that  the  pro- 
visions of  chapter  18  relating  to  the  rights,  powers,  duties  and 
liabilities  of  an  executor  or  administrator  apply  to  a  person  to 
whom  ancillary  letters  are  granted  "  as  prescribed  in  this  article," 
etc. 

26.  §  1.  The  reference  in  this  section  to  "  the  next  two  "  sec- 
tions has  been  changed  to  sections  •*  two  and  three  of  the  judi- 
ciary law"  because  Code  Civil  Procedure,  §§  1,  2,  are  now 
contained  in  Judiciary  Law,  §§  2,  3. 

27.#  ft  34.  Some  alterations  in  phraseology  were  made  neces- 
sary in  the  portion  of  the  section  retnined  in  the  Code  of  Civil 
Procedure.  Such  changes  are  not  intended  to  change  the  present 
law  in  any  way.    The  provisions  removed  from  this  section  relate 
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to  the  adjournment  of  a  term  of  court  which  is  something  apart 
from  the  actual  triiil  of  a  cause  and  to  the  drawing  and  notifying 
of  jurors  for  an  adjourned  'term  which  precedes  the  actual  draw* 
big  of  the  jury  for  the  trial  of  n  cause. 

88.  §  41.  A  portion  of  this  section  has  been  removed  to  the 
Judiciary  Law  (g  10).  Tin?  provision  thus  removed  from  the 
Code  of  Civil  Procedure  relates  to  the  adjournment  of  a  term 
of  a  court  of  record  because  of  certain*  conditions,  such  adjourn- 
ment; resting  in  the  discretion  of  the  court.  The  provision  that 
has  been  allowed  to  remain  In  the  Code  of  Civil  Procedure 
has  been  retained  because  it  is  a  matter  of  practice.  The  word* 
44  of  record "  have  been  inserted  in  the  portion  of  the  section 
retained  in  the  Code  of  Civil  Procedure  because  the  preceding 
portion  of  the  section  which  has  been  removed  to  the  Judiciary 
Law  (§  It))  made  the  section  applicable  to  a  court  of  record. 

29.  $  00.  Part  of  this  section  has  been  removed  to  the  Judieiarv 
Law  <§  470),  because  it  relates  to  the  right  of  an  attornev  and 
counselor  to  practice  in  the  courts  of  record  of  the  state  al- 
though a  resident  of  an  adjoining  State.  The  balance  of  the  sec- 
tion which  has  been  retained  relates  to  the  service  of  a  paper 
upon  him  which  is  a  practice  provision  and  therefore  has  l>e*n 
retained  in  the  Code  of  Civil  Procedure.  The  words  inserted  in 
the  portion  retained  in  the  Code  of  Civil  Procedure  are  matte 
necessary  by  reason  of  the  removal  of  the  prst  portion  of  the 
section  and  are  merely  a  repetition  of  the  necessary  part  of  the 
portion  of  the  section  removed. 

30.  §  HO.  Section   110  of  the  Code  oi  Civil  Procedure  refers 
the  **  next  two  sections."    Of  these  two  sections,  fi  111  r* 


to  the  next  two  sections."  Of  these  two  sections.  $  111  remains 
in  the  Code  of  Civil  Procedure  arid  §  112  has  become  I  240,  subd. 
10,  of  the  County  Law.     Hence  the  change  made  in  this  section. 

31.  §  127.  Section  127  of  the  Code  of  Civil  Procedure  con- 
tains in  its  first  sentence  substantive  matter  aud  in  its  second 
sentence  practice  matter.  The  first  portion  of  the  section  whfrh 
relates  to  the  removal  of  a  sick  prisoner  from  a  jail  to  a  hospit.nl 
has  no  connection  with  an  action.  It  has,  therefore,  been  placed 
in  the  Prison  Law  (8  38.7>.  The  last  sentence  relates^  to  the  issu- 
ance of  an  execution  where  a  prisoner  escapes  while  going  to. 
remaining  fit.  or  returning  from  a  hospital  to  which  he  has  been 
ordered  removed.  Tt  is,  therefore,  a  practice  provision  and  has 
for  that  reason  been  retained  as  a  part  of  the  Code  of  Civil 
Procedure. 

32.  §§  iri8.  140,  141.  Sections  J8&-142  of  article  3,  title  2, 
chapter  2  of  the  Code  of  Civil  Procedure,  have  been  retained  in 
the  Code  been  use  containing  matter  in  the  nature  of  procedure. 
Sections  1.1S.  140,  141  are  amended  in  the  text  merely  to  correct 
references  made  necessary  by  the  removal  of  certain  substantive 
provisions  from  the  Code  "of  Cavil  Procedure  to  consolidated  laws. 

33.  §  220.  The  first  portion  of  this  section  down  to  and  in- 
cluding the  sentence  "  whenever  the  appellate  division.'*  etc..  hns 
been  placed  in  the  Judiciary  Law  as  well  as  the  last  two  sen- 
tences beginning  "  Tt  shall  have  power  to  appoint?'  etc.  The  two 
sentences  in  the  middle  of  the  section  beginning  **  No  justice*;  of 
the  annellato  division."  ^ir.%  nave  been  retained  In  the  Code  of 
Civil  Procedure.  The  first  part  of  the  section  which  has  been 
consolidated  in  the  Judiciary  Law  relates  to  the  makeup  of  the 
apnellale  division,  the  number  that  shall  eonstUnte  a  quorum, 
how  many  justices  shall  sit  in  any  case,  the  designation  of  jns- 
tices    of    the    appellate   division   by   the    governor,    the   term*  of 
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office  of  the  jnstieesjthe  filling  of  vacancies,  residence  of  the  jus- 
tices and  matters  which  do  not  relate  to  tile  conduct  of  ati  ae(ioq 
or  an  anneal  therein.  .They  are  provis>iw  iii  which  the  justices 
of  tli*  appellate  division  a>c  chiefly  interested  alul  as  such  have 
been  consolidated  in  the7  Judiciary  Law.  The  last  portion  of 
the  section  relates  to  the  appointment  of  a  reporter  and  the  loca- 
tion of  the  appellate  division  in  each  department  which  are  mat- 
ters that  may  be  appropriately  placed  in  the  Judiciary  Law. 
The  portion  retained  in  the  Code  of  Civil  Procedure  applies  to 
the  powers  of  the  justices  of  the  appellate  division  and  the  juris- 
diction of  the  appellate  division,  which  provisions  have  been  re- 
tained in  the  Code  of  Civil  Procedure  as  bearing  so  closely  upon 
?>ractice  an  to  be  more  appropriately  placed  iii  the  Code  of  Civil 
*rocediire  than  in  the  Judiciary  Law. 

34.  f  220.  This  section  of  the  Code  of  Civil  Procedure  (5-220) 
is  amended  because  of  the  removal  to  the  Judiciary  Law  of  the 
first  sentence,  which  provides  that  "A  special  term  or  a  trial 
term  of  the  supreme  court  must  be  held  by  one  judge,  this  is 
not  a  practice  provision  and  therefore  has  been  placed  in  the 
Judiciary  Law.  m  . .,      ,.    *  *»   - 

35.  §  285.  The  last  sentence  of  this  section  provides  that  the 
jnsticcs  of  the  supreme  court  in  the  eighth  judicial  district  may 
adopt  and  amend  rules  and  regulations  for  making  calendars  of 
cases  and  has  been  removed  to  the  Judiciary  Law  where  similar 
matters  applicable  in  other  cases  have  been  consolidated. t  lne 
first  two  sentences  of  the  section  relate  to  the  power  of  a  justice 
of  the  supremo  court  to  hold  a  special  term,  to  net  upon  any  busi- 
ness except  where  he  is  dteminlified  find  to  the  transaction  or 
judicial  business  out  of  court.  These  are  all  matters  relating 
to  tho  general  subiect  of  the  powers  and  jurisdiction  of  the  courts 
and  like  such  matters  elsewhere  found  in  the  Code  of  Civil  iro- 
cednre  have  been  retained  in  the  Code,  as  closely  related  to  the 
actual  conduct  of  nn  action  in  court. 

38.  $  239.  The  last  sentence  has  been  removed  as  substantive 
matter  to  the  Judiciary  Law.  It  relates  to  the  attendance  upon 
the  court  of  certain  officers,  such  as  clerks,  sheriffs,  criers  and 
constables.  The  remainder  of  the  section  relating  to  the  ad- 
jorrn*rent  of  a  sneclal  term  nnd  the  trial  of  a  case  upon  the 
cnVnder  of  a  term  which  has  been  adjourned,  has  been  retained 
in  the  Code  of  Civil  Procedure  because  associated  with  the  prac- 

tico  in  a  cmisc 

S7.  5  2H0.  Section  (\(\  of  the  Code  of  Civil  Procedure  referred 
to  in  this  sectioh  relates  to  the  compensation  of  attorneys  imd 
counselors  and  Hieir  liens  In  actions  and  special  proceedings  and 
has  been  consolidated  in  the  Judiciary  Law  under  article  li>.  re- 
1-itlr*  to,  attomevs  and  counselors.  These  provisions  are  Jmrely 
Hi'Wftntlvp.  The  change,  therefore,  made  in  this  section  in  the. 
te^t  is  mereU-  one  of  reference.  .       ,    T    1flol 

37&.  $  5JT4.  The  new  matter  Inserted  in  this  section  is  L.  1SS4. 
Cb  Jttfi,  5  3.  Section  .1  is  an  express  provision  relating  to  al- 
lowances for  expose  of  abstracts  of  title  in  certain  awards  by 
fbe  friiirr  of  Claims  and  is.  therefore  preserved.  Section  2<4  of 
the  Code  wlit/'H  prohibits  tlie  allowance  of  disbursements  in  an 
action  in  the  Court  of  Claims  might  be  construed  to  refer  only  to 
disbursements  iti  the  course  of  action.  Section  3  is  preserved  to 
meet  enseft  li-here  abstracts  areL  required  as  a  necessary  expense 
incident,  to  Hie  appraisement  of  the  damages  The  section  con- 
solidated whs  passed  In  1884.    The  Code  section  was  originally 
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enacted  in  1SS3  and  subsequently  re-enaeted  verbatim  in  tlie  Code, 
so  that  tlie  1S&4  act  caunot  bo  said  to  have  been  supeiseded  by 
the  Code  section  but  on  the  contrary  is  still  in  existence. 

38.  §  32^.  Section  17  of  the  Code  of  Civil  Procedure  re- 
ferred to  in  this  section  relates  to  the  convemion  of  justices  of 
the  appellate  division  and  to  the  adoption  of  general  rules  of 
practice  by  such  convention.  These  matters  are  entirely  apart 
from  the  conduct  of  a  cause  through  the  courts  and  have,  there- 
fore, been  consolidated  in  the  Judiciary  Law  in  §§  93  and  tU. 
The  distribution  of  $  17  of  the  Code  of  Civil  Procedure  to  the 
Judiciary  Law  has  made  necessary  the  change  in  reference. 

38a.  g  340,  subd.  1.  Section  17.*57  of  the  Code  of  Civil  Pro- 
cedure has  been  consolidated  in  §  200  of  the  Lien  Law.  Sectiou 
1737  as  well  as  other  sections  in  the  article*  of  which  it  forms  a 

Eart,  relate  to  an  action  to  foreclose  a  lien  upon  a  chattel  and 
ave  been  consolidated  in  the  Lien  Law.     llcnce  the  change  of 
reference."  • 

39.  §  355.  The  first  sentence  is  the  only  portion  of  §  355  of 
the  Code  retained  in  the  Code  of  Civil  Procedure.  It  provides 
that  the  court  shall  be  open  for  the  transaction  of  business  "  for 
which  notice  is  not  required  to  be  given  to  an  adverse  party 
except  where  it  it:  specially  prescribed  by  law  that  the  business 
must  be  done  at  a  stated  term."  This  language  embraces  a  mat- 
ter of  practice  and  for  that  reason  has  been  retained  in  the  Code 
of  Civil  Procedure.  The  remainder  of  the  section  relates  to  such 
matters  as  the  appointment  of  times  and  places  for  holding  terms 
of  court,  continuance  of  terms  appointed,  changing  the  day  ap- 
pointed, appointing  one  or  more  additional  terms,  dispensing  with 
the  holding  of  terms  and  adjournment  of  terms  to  other  places 
within  the  county.  These  are  provisions  that  are  outside  of  the 
practice  in  an  action  and  relate  to  the  organization  of  the  ma- 
chinery for  hearing  causes  rather  than  to  the  conduct  of  causes 
themselves,  and  have  been  consolidated,  therefore,  in  the  Judi- 
ciary Law  (gg  VM).  V.)x). 

46.   §  432.  See  Note  5. 

41.  §  450.  The  substantive  provision  contained  in  this  section 
providing  that  recoveries  in  actions  or  special  proceedings  for 
damages  to  the  person,  estate  or  character  of  a  married  woman 
shall  be  her  separate  estate,  has  been  removed  to  the  Domestic 
Relations  Law,  where  similar  substantive  matter  relating  to  mar- 
ried women  is  found. 

42.  §  4S4,  subd.  10.  The  reference  in  this  section  to  the  **  fish- 
eries, game  and  forest,  law  "  has  been  changed  to  the  "  forest, 
fish  and  game  law  "  which  is  the  name  by  which  that  law  is  now 
known. 

43.  S  710.  This  section  of  the  Code  of  Civil  Procedure  is 
found  in  article  1,  title  4,  chapter  7,  under  the  head  *4  Receivers" 
and  applies  not  only  to  a  receiver  appointed  for  the  voluntary 
dissolution  of  a  eomoration  but  to  a  "receiver  appointed  by  or 
pursuant  to  an  order  or  a  judgment  in  an  action  in  the  supreme 
rourt  or  in  a  county  court  or  in  a  special  proceeding."  As  the 
proceedings  for  the  voluntary  dissolution  of  a  corporation  has 
oceii  transferred  to  the  (Jeneral  Corporation  Law  (Art.  9\  as 
\vidl  as  other  provisions  in  the  Code  of  Civil  Procedure  relating 
to  the  dissolution  and  annulment  of  a  corporation  this  section 
has  been  consolidated  in  article  11  of  the  General  Corporation 
Law,  relating  to  the  powers,  duties  and  liabilities  of  receivers 
of  corporations  in  such  a  form  as  to  give  it  the  application  in- 
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tended  by  the  section.  Receivers  may  be  appointed,  however,  in 
other  actions  and  proceedings  than  those  taken  to  dissolve  or  annul 
a  corporation,  and  therefore  it  becomes  necessary  to  retain  the 
section  in  the  Code  of  Civil  Procedure.  It  has,  therefore,  been 
amended  and  allowed  to  remain,  in  the  Code  of  Civil  Procedure 
applicable  to  receivers  appointed  **  in  an  action  in  the  supreme 
court  or  a  county  court  or  a  special  proceeding." 

44.  §  746.  The  portion  of  tnis  section  relating  to  the  rate  of 
interest  that  shall  be  paid  by  depositaries  of  funds  or  money 
paid  into  court  and  the  requirement  that  they  shall  give  a  bond 
being  substantive  in  character  has  been  consolidated  in  the  Bank- 
ing Law  (§"  43).  The  remainder  of  the  section  providing  where 
funds  or  moneys  paid  into  court  shall  be  deposited  has  been 
allowed  to  remain  in  the  Code  as  practice  matter. 

45.  §  752.  Tin.,  section  relates  to  the  accounts  that  shall  be 
kept  by  the  depositary  of  funds  or  money  paid  into  court.  The 
last  sentence  of  the  section  making  the  section  applicable  to  banks 
and  trust  companies  has  been  consolidated  in  the  Banking  Law 
(|  44).  The  distribution  of  the  remainder  of  the  section  has  not 
been  attempted  on  account  of  its  wide  application  and  it  has 
been  allowed  to  remain  in  the  Code  as  the  most  convenient  and 
practical  assignment. 

48.  §  80*2.  The  words  "  except  the  last  section  "  have  been  in- 
serted in  this  section  so  that  the  limitation  of  §  802  will  not 
apply  to  a  new  section  (§  8Jla)  inserted  by  this  act. 

47.  §  8J*1.  The  "  last *  section  referred  to  in  §  861  of  the 
Code  of  Civil  Procedure  has  been  consolidated  in  the  Civil  Rights 
Law  as  $  26.  It  relates  to  J.he  privilege  from  arrest  of  a  witness 
and  being  substantive  in  character  has  been  assigned  to  the  Civil 
Rights  Law  (§  26).  This  assignment  has  made  necessary  the 
change  of  reference  found  in  the  text. 

48.  §  862.  The  change  made  in  this  section  has  been  made 
for  the  same  reason  stated  in  the  preceding  note. 

-  49.  §§  870,  871,  885.  The  words  "Other  than  a  court  speci- 
fied in  subdivisions  sixteenth,  seventeenth,  eighteenth  or  nine- 
teenth of  section  two  of  this  act"  have  been  omitted  from  §§  870, 
871  and  885  because  all  of  the  courts. mentioned  in  the  exception 
hare  been  abolished  and  new  courts  created  in  their  stead.  In 
the  first  place  subds.  16,  17,  18  and  10  are  erroneous  refer- 
ences, since  those  subdivisions  were  changed  to  subds.  10.  11, 
12  and  13  by  L.  1895,  Ch.  946,  amending  §  2  of  the  Code  of 
Civil  Proeedure.  In  the  second  place  the  mayor's  court  of  the 
city  of  Hudson  was  expressly  abolished  by  L.  1895,  Ch.  751,  and 
there  wr.d  created  in  its  stead  the  city  court  of  Hudson.  The 
recorder's  court  of  the  city  of  Oswego  was  abolished  by  L.  1895, 
Ch.  394.  The  recorder's  court  of  the  city  of  Utiea  was  abolished 
by  L.  1882,  Ch.  103,  and  the  name  of  the  justice's  court  of  the 
city  of  Albany  was  changed  to  the  city  court  of  Albany  by  L. 
1884,  Ch.  122.  In  no  instance  were  existing  laws  made  appli- 
cable to  the  new  courts  except  in  the*  case  of  the  city  of  Albany, 
where  the  existing  statutes  were  made  applicable  to  the  new  court. 
In  no  case,  however,  was  the  new  court  denrminated  a  court  of 
record,  so  that  none  of  them  would  come  within  the  courts  re- 
ferred to  in  §§  870,  871  and  8S5  of  the  Code  of  Civil  Procedure. 
It  would  be  erroneous,  therefore,  to  continue  a  reference  in  these 
sections  of  the  Code  to  these  conrts  formerly  existing  in  Hudson, 
Utica,  Oswego  and  Albany  since  they  no  longer  exist  and  a  change 
m  the  r*f *»rence  to  the  new  conrts  would  be  unjustified,  as  the 
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new  courts  ore  not  courts  of  record  ami  existing  laws  are  sot 
made  applicable  except  in  one  instance. 

50.  8  IM>1.  This  section  relates  to  the  searching  of  files  by 
certain  public  oilieers  and  the  making  of  trauscnpis  thereiroui. 
It  is  all  substantive  and  has  been  distributed  as  indicateu  in  the 
footnote.  The  portion  retained  in  the  Code  of  Civil  Procedwe 
relates  to  the  surrogate  and  has  been  allowed  to  remain  btvaitM* 
the  t  Code  by  chapter  18  attempts  to  provide  for  the  puwcra  and 
duties  of  the  surrogate  and  the  practice  in  his  court,  the  pro- 
visions of  which  chapter  have  been  preserved  substantially  intact. 

51.  §  1)77.  There  lias  been  removed  from  this  section  the  pro- 
vision with  reference  to  the  making  of  calendars.  Similar  mat- 
ter in  other  parts  of  the  Code  of  Civil  Procedure  has  l>evu 
distributed  to  the  Judiciary  Law,  and  in  order  that  the  provision* 
relating  to  the  making  of  calendars  may  be  together,  this  provisi  .n 
has  been  inserted  in  the  Judiciary  Law.  The  balance  of  the  sta- 
tion relates  to  the  service  of  notices  of  trial  and  notes  of  i»uc 
and  being  nractice  matter  has  been  allowed  to  remain  in  the 
Code  of  Civil  Procedure. 

52.  $  llKjT.  The  part  of  this  section  which  has  been  removed 
relates  to  the  apportionment  of  the  salaries  of  stenographers  and 
is,  therefore*  substantive  and  has  no  place  in  a  practice  acL  The 
remainder  of  the  section  provides  that  the  notes  of  the  official 
stenographer  may  be  treated  as  the  minutes  of  the  judge  up.ui 
the  trial  and  has  been  allowed  to  remain  as  procedure  matter. 

53*  §  105o.  The  portion  of  this  section  removed  relates  tu 
the  notification  of  persons  for  jury  service  and  has  nothing  to 
do  with  the  conduct  of  a  case  in  court,  and  has  been  removed  as 
not  strictly  practice.  The  amendments  made  to  the  portion  rif 
the  section  remaining  in  the  Code  of  Civil  Procedure  nave  been 
made  necessary  by  reason  of  the  elimination  of  matter  from  the 
Code  of  Civil  Procedure  and  do  not  embrace  auynew  law. 

54.  §  1171.  Changes  made  in  this  Fection  of  the  Code  were 
made  necessary  by  reason  of  the  elimination  of  certain  provisions 
from  the  Code  of  Civil  Procedure  and  their  insertion  in  tin- 
Judiciary  Law.    The  changes  are  merely  changes  of  reference. 

55.  §  1174.  The  change  in  the  reference  in  this  section  from 
§  1048  of  the  Code  of  Civil  Procedure  to  §  536  pt  the  Judiciary 
Law  was  made  necessary  by  reason  of  the  incorporation  or 
§  1048  in  the  Judiciary  Law.  Section  1018  relates  to  the  notifi- 
cation of  jurors  by  the  sheriff  and  his  return.  This  section  fon:\s 
a.  part  of  the  article  in  the  Code  of  Civil  Procedure  relating  to 
the  mode  of  selecting,  drawing  ami  procuring  the  attendance  of 
trial  jurors  in  ordinary  cases  (Ch.  lo,  Tit.  3.  Art.  2),  all  of  which 
provisions,  with  a  single  exception,  have  neen  removed  to  the 
Judiciary  Law  as  matters  which  precede  the  conduct  of  a  c.nii'H? 
through  the  courts.  They  are  substantive  provisions,  providing 
generally  the  machinery  which  must  be  set.  in  motion  before  a 
cm  use  can  be  disposed  of  in  the  courts.  Hence  the  change  iu 
reference, 

56.  8  11  IK).  The  substantive  matter  "An  alien  is  not  entitled 
to  a  jury  composed  in  part  of  aliens  in  an  action  or  special  pro- 
ceeding civil  or  criminal,"  hn«  been  placed  in  the  Ch il  Itiirht^ 
Law  <$  V2),  and  the  section  of  thp  17ode  in  which  the  provision 
is  found   has  been  amended  accordingly. 

57.  §  lliTo.  The  first  sentence  in  this  section  is  elearlv  prac- 
tice while  the  last  sentence  that  ua  married  woman  may  confess 
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such    a    Judgment  "    is   substantive   iu   character   and   has  been 
placed  in  the  Domestic  delations  Law   ($  51). 

58.  $  1773.  Tin1  change  ili  reference  in  this  section  was  made 
necessary  by  reason  of  tjie  removal  of  title  3,  chapter  17  of 
the  Code  or  Civil  Procedure  id  the  Judiciary  Law  lArt.  Ill), 
Article  3  of  chapter  17  of  the  Code  of  Civil  Procedure  relates  to 
proceedings  to  punish  a  contempt  of  court  other  thai!  a  criminal 
contempt,  and  has  been  removed  from  tMe  Code  of  Civil  Pro- 
cedure and  placed  in  the  Judiciary  Law,  because  substantive  in 
character  and  something  apart  froiu  the  conduct  of  a  cause 
through  the  courts. 

59.  $  1800.  This  section  relates  to  corporations  and  Joint-stock 
associations.  The  whole  section  is  practice,  but  as  the  actions 
and  proceedings  relating  to  corporations  have  been  consolidated 
in  the  Ueuerai  Corporation  Law  it  has  been  deemed  best  to  in- 
corporate in  the  (Jeneral  Corporation  Law  the  provisions  of  this 
HiM'tiou  relating  to  corporations.  The  section,  therefore,  so  far 
as  it  applies  to  a  corporation  will  be  found  in  that  law  (§  305) 
under  an  article  relating  to  "  Provisions  applicable  to  two  or 
more  of  the  foregoing  proceedings  or  actions.*  The  remainder  of 
the  section  has  not  been  distributed  to  the  Joint-Stock  Associa- 
tion Law  localise  no  attempt  has  been  made  to  consolidate  aiiv 
practice  relating  to  actions  or  proceedings  affecting  joint-stock 
associations  in  that  law. 

60.  ft  1812.  The  treatment  given  §  1809  o*  the  Code  of  Civil 
Procedure  has  been  given  ftft  1810,  1811,  1812  and  1813,  and  for 
the  same  reason  stated  in  the  note  to  ft  1809.  The  changes  in 
this  section  noted  in  the  text  are  made  necessary  by  reason  of 
the  removal  to  the  General  Corporation  Law  of  the  provisions  of 
the  section,  relating  to  corporations. 

81.  §  1813.  The  removal  of  the  words  "corporations  or"  has 
been  made  necessary  by  reason  of  the  consolidation  of  the  pro- 
visions of  this  section  relating  to  corporations  in  the  (Jeneral  Cor- 
poration Law  (ft  3(H)). 

62.  §  l«844.  The  "  last  section  "  referred  to  in  ft  1844  of  Hie 
Code  of  Civil  Procedure  has  been  consolidated  in  ft  101  of  the 
Decedent  Estate  Law.  Hence  the  change  in  reference.  The 
"last  section"  referred  to  is  a  substantive  provision  relating  to 
the  liability  of  heirs  and  devisees,  and  as  such  has  been  assigned 
appropriately  to  the  Decedent  Estate  Law,  where  similar  sub- 
stantive provisions  are  fonndr 

63.  ft  1840.  Changes  in  this  Meet  ion.  were  made  necessary  by 
the  removal  of  certain  provisions  to  the  Decedent  Estate  Law. 
Section  101  referred  to  in  Ihis  section  relates  to  the  liability  of 
heirs  and  devisees  for  the  debts  of  a  decedent. 

64.  ft  1855.  The  changes  in  this  section  are  changes  or  refer- 
ence^ made  necessary  by  the  removal  of  ft  1843  from  the  Code  of 
Civil  Procedure  to  the  Decedent  Estate  Law  (ft  101).  The  pro- 
vision of  the  Code  of  Civil  Procedure  thus  removed  relates  to  the 
liability  of  heirs  and  de.visees  for  the  debts  of  a  decedent. 

65.  ft  1948.  Section  179<  and  the  remaining  sections  in  the 
article  or  which  it  forms  a  part  relate  to  an  action  by  the  people 
to  annul  a  corporation,  all  of  which  provisions  have  been  con- 
solidated in  the  (leneral  Corporation  Law.  Section  175)8  of  the 
Code  of  Civil  Procedure  has  beeoiiie  §  l3l  of  the  General  Cor- 
poration  Law.     Hence     the  change  in  reference. 

66.  I  19(36.  Thl«  section  of  the  Code  of  Civil  Procedure,  so  far 
as  it  relates  to  the  duty  of  the  district  attorney  to  bring  an  action 
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to  recover  the  penalty  of  a  forfeited  recognizance,  has  been  con- 
solidated in  the  County  Law  (§  201).  ihe  amendment  of  the 
Code  of  Civil  Procedure  noted  in  the  text  was  made  necessary 
by  this  consolidation. 

67.  §  2032,  subd.  3.  Section  8  of  the  Code  of  Civil  Procedure 
provides  for  a  case  in  which  a  court  of  record  has  power  to 

Sunish  for  a  criminal  contempt   and  has  been  removed   to  the 
udiciary  Law  (§  750)..    The  change  in  the  text  accordingly  has 
been  made. 

68.  §§  2412-2415.  Title  10  of  chapter  17  of  the  Code  of  Civil 
Procedure  relates  to  proceedings  to  change  the  name  of  an  in- 
dividual or  corporation.  The  part  of  this  title  that  relates  to  the 
change  of  name  of  a  corporation  has  been  consolidated  in  the 
General  Corporation  Law.  It  became  necessary,  therefore,  to 
amend  the  sections  in  this  title  so  as  to  leave  intact  in  the  Code 
of  Civil  Procedure  the  proceedings  relating  to  the  change  of  the 
name  of  an  individual.     Hence  the  amendment  to  these  sections. 

69.  §  2507.  The  new  matter  inserted  in  this  section  is  taken 
from  Code  of  Civil  Procedure,  §  27.  The  remainder  of  §  27  has 
been  placed  in  Judiciary  Law,  §§28,  158,  11U.  The  matter 
inserted  in  §  2507  would  be  out  of  place  in  the  first  chapter  of 
the  Code  but  falls  appropriately  in  §  2507. 

70.  §  2512.  The  first  sentence  of  this  section  is  Code  of  CiTil 
Procedure,  §  2512.  The  remainder  is  from  Code  of  Civil  Pro- 
cedure, §§  95-07.  Portions  of  §§  05-97  are  incorporated  in  Ju- 
diciary Law  as  follows:  Section  95,  in  §§  168.  200:  section  !*», 
in  §§  231,  349,  351,  354;  section  97,  in  §§  1(30,  170,  201,  232-234, 
279,  403,  405.  It  was  deemed  best  to  remove  the  portion  of 
§§  95-97  of  the  Code  of  Civil  Procedure  which  is  not  included 
in  the  Judiciary  Law  from  the  first  chapter  of  the  Code  to  chap- 
ter 18  with  similar  matter. 

72.  §  2537.  The  changes  in  this  section  are  merely  changes 
of  reference.  Section  774  of  the  Code  of  Civil  Procedure  relates 
to  the  supervision  of  court  funds  by  the  comptroller  of  the  state 
and  is  substantive  in  character. 

73.  §  2634.  The  first  sentence  of  this  section  relating  to  the 
indexing  of  wills  by  county  clerks  and  registrars  has  been  con- 
solidated in  the  Decedent  Estate  Law  as  substantive  matter. 
The  last  sentence  has  been  retained  because  it  provides  for  the 
fees  of  an  executor  or  administrator  with  the  will  annexed,  who 
causes  the  record  mentioned  to  be  made.  The  changes  made  in 
this  section  are  to  correct  references. 

74.  §  2660.  Part  of  this  section  has  been  placed  in  the  De- 
cedent Estate  Law  (§  103).  The  removed  portion  is  substantive 
matter  relating  to  the  liability  of  a  husband  for  the  debts  of 
his  deceased  wife,  his  liability  as  administrator  for  the  debts  of 
his  wife  and  the  disposition  of  nnadministered  assets  of  his  wife 
at  the  time  of  his  death. 

75.  S  2695.  It  was  necessary  to  amend  this  section  because 
the  section  in  the  article  of  the  Code  referred  to  prescribing  the 
manner  of  authenticating  papers  was  consolidated  in  the  De- 
cedent Estate  Law  (§  45). 

76.  §  2696.  A  change  in  the  reference  was  made  necessary 
because  §  2704,  prescribing  the  manner  of  authenticating  papers 
of  another  state  or  country  to  be  used  in  this  state  was  consoli- 
dated in  §  45  of  the    Decedent  Estate  Law* 
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77.  §  2733.  The  first  part  of  this  section,  relating  to  advance- 
ments, has  been  consolidated  in  the  Decedent  Estate  Law  as 
$  W.  The  latter  part  being  practice  has  been  retained  in  the 
Code  of  Civil  Procedure. 

78  §  2746.  Section  744  of  the  Code  of  Civil  Procedure  has 
been  incorporated  in  th^  State  Finance  Law  as  subdivision  4  of 
§  8,  except  the  last  clause,  relating  to  the  fees  of  county  clerks, 
which  is  consolidated  in  County  Law  as  §  240,  subd.  22,  and 
thus  the  change  in  reference  becomes  necessarj\  Section  744  of 
the  Code  of  Civil  Procedure  related  to  the  supervision  of  court 
funds  by  the  state  comptroller.  A  portion  at  the  end  of  this  sec- 
tion has  been  taken  care  of  in  appropriate  schedules  of  repeals. 

79.  $  2838>  subd.  1.  The  provision  in  the  article  mentioned  in 
this  subdivision  of  the  Code  of  Civil  Procedure  has  been  consoli- 
dated in  the  Decedent  Estate  Law.  It  relates  to  the  authentica- 
tion of  papers  from  another  state  or  foreign  country  for  use  in 
this  state.   The  changes  in  reference,  therefore,  became  necessary. 

80.  §  2863.  Subdivision  3  of  this  section  contains  a  reference 
to  certain  sections  of  the  Code  of  Civil  Procedure.  Two  of  these 
sections,  to  wit:  £§  1843  and  1808,  have  been  placed  in  the  De- 
cedent Estate  Law.  Section  1&>8  relates  to  the  liability  of  lega- 
tees or  devisees  to  a  child  born  after  the  making  of  a  will  who  is 
entitled  to  succeed  to  a  part  of  the  real  or  personal  property  of 
the  testator,  and  their  liability  to  the  subscribing  witness  to  a 
will  who  is  entitled  to  succeed  to  a  share  of  such  property.  This 
is  substantive  in  character  and  for  that  reason  has  been  placed 
in  the  Decedent  Estate  Law  (§  28)  and  taken  from  the  Code  of 
Civil  Procedure.  Section  3843  of  the  Code  of  Civil  Procedure 
relates  to  the  liability  of  heirs  and  devisees  for  the  debts  of  the 
decedent  and  is  substantive  in  character,  and  has  been  placed  in 
the  Decedent  Estate  Law  as  §  101.  The  reference,  therefore, 
in  subdivision  3  of  §  2833  has  been  changed  to  correspond  to  this 
treatment  of  §§  1843  and  18(58  of  the  Code  of  Civil  Procedure. 

81.  |  2889.  Sections  63  and  64  of  fho  Code  of  Civil  Proced- 
ure, relating  to  attorneys  practicing  in  the  city  of  New  York, 
have  been  placed  in  the  Penal  Law  and  a  corresponding  change 
in  reference  has  been  made  in  this  section. 

82.  §  2900.  Section  1037  of  the  Code  of  Civil  Procedure  re- 
lates to  the  making  and  filing  of  duplicate  jury  lists  and  has  been 
placed  with  its  appropriate  provisions  in  the  Judiciary  Law  under 
the  head  of  jurors.  This  necessitated  a  change  in  the  reference, 
which  has  been  made. 

83.  $  2091.  Section  1033  of  the  Code  of  Civil  Procedure,  re- 
lating to  excusing  of  jurors  from  service  during  the  wrhole  or  a 
portion  of  a  term,  has  been  placed  in  the  Judiciary  Law  and  the 
necessary  change  in  reference  in  this  section,  therefore,  has  been 
made. 

84.  §  3075,  subd.  2.  The  reference  in  this  subdivision  has  been 
changed  because  Code  of  Civil  Procedure,  §  46,  has  been  uiad«* 
§  15  of  the  Judiciary  Law. 

85.  §  3158.  Sections  J04  and  105  of  the  Code  of  Civil  Pro- 
cedure have  been  incorporated  as  §§  400  and  401  of  the  Judi* 
ciary  Law.  They  relate  to  the  authority  of  the  sheriff  to  com- 
mand the  power  of  the  county  to  overcome  resistance  and  the 
certification  of  the  names  of  those  whrt  resist  his  authority. 

86.  $  3253.  The  change  made  in  this  section  merely  substi- 
tutes the  title  of  the  general  law  for  the  statute  mentioned  in 
the  section. 
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87.  §  3320.  The   change  iu  this  section  is   one  of  reference 

merely. 

8a  §  3343,  subd.  14.  The  reference  in  this  subdivision  hw 
beou  changed  from  "  sixteenth "  to  '*  fifteenth "  to  correct  au 
obvious  error  in  the  present  Code.  Chapter  10  of  the  Code  of 
Civil  Procedure  contains  but  two  titles.  Article  1  of  title  4  of 
chapter  15  is  entitle^  "Judgment  Creditor's  Action"  and  the 
definition  contained  in  8  3348,  subd.  14,  is  of  a  "judgment 
creditor's  action." 

80.  §  3347,  subd.  1.  Section  122  of  the  Code  of  CiTil  Pro- 
cedure has  been  consolidated  as  §  347  of  the  Prison  Law  and 
has  been  made  to  apply  to  civU  and  criminal  prisoners  in  ac- 
cordance with  the  language  of  this  subdivision.  It  is.  therefore, 
unnecessary   to  include  it  as  a  part  of  this  subdivision. 

90.  §  3347,  subd.  5.  Section  548  of  the  Code  of  Civil  Pro- 
cedure, referred  to  in  this  subdivision,  has  been  consolidated  in 
§  23  of  the  Civil  Kighls  Latv.  It  relates  to  the  exemption  of  a 
person  from  arrest  in  a  civil  action  or  special  proceeding  except 
as  prescribed  by  statute. 

91.  f  3347.  subd.  7.  The  reference  to  "title  third"  con- 
tained in  the  second  sentence  has  been  changed  to  "article  third 
of  title  third  "  because  article  third  is  the  only  portion  <*f  title 
third  remaining  in  the  Code.  The  remainder  of  title  third  is  in 
the  Judiciary  Law.  The  reference  to  "title  fourth"  in  the  same 
senteuce  has  been  omitted  because  the  whole  title  has  been 
transferred  to  the  Judiciary  Law.  The  reference  in  the  fifth 
sentence  to  "title  third"  has  been  changed  to  "article  third  of 
title  third  "  of  the  Code  and  "  article  sixteen  of  the  judiciary 
law  "  because  article  third  is  the  only  portion  of  title  third  re- 
maining in  the  Code  and  the  remainder  of  the  title  is  now  in 
Judiciary  Law,  article  thirteen.  The  reference  to  "title  fourth" 
in  the  last  sentence  has  been  changed  to  "articles  seventeen 
and  eighteen  of  the  judiciary  law "  because  the  provisions  of 
title  fourth  are  now  consolidated  in  those  articles  of  the  Judi- 
ciary Law. 

92.  §  3347,  subd.  11.  The  references  to  §8  2181-2187.  2107- 
21 90,  2213-2218  have  been  removed  because  those  sections  are 
now  in  Debtor  and  Creditor  Law.  The  reference  to  §S  222S- 
2230  has  been  removed  because  these  sections  are  now  ia  Prison 
Law.     The  references  are  no   longer  necessary. 
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(Laws  of  1909,   ch.  27.     Takes  the  place  of  former  Statutory 

Construction  Law.) 


Article    1.  Short  title   (|   1). 

%  Meaning   uf   tertn*    <M    10-68). 

3.  Ancient   statutes   and    resolutions    (|$    70-72). 

4.  References,    titles   and    head   notes    (|J   80,    81), 
G.  Effect    uf    re|H»aU    Iff    00-00). 

0.  Effect    of    <mi  soli  dined    laws    (|g    100,    101). 

7.  Application   of   chapter    (§    110). 

8.  Laws    repealed;    when    to    take   effect    (f$    120,    121)* 

ARTICLE    1. 

Short  Title. 
Section  1.  Short  title. 

I   l.  Short  title.     This  chapter  shall  be  known  as  the  '*  Gear 
eral  Construction  Lnw." 

ARTICLES   3. 

Meaning  of  Terms. 

Sec.    10.  Acknowledge   and   acknowledgment. 

11.  Acknowledgment  or   proof  of  infttrumeat. 

12.  Affidavit. 

13.  Adjournment    of   meeting. 

14.  Bond    and   undertaking. 

15.  Chattel*. 
10.  Choose. 

17.  civil   code   and    criminal  code. 

18.  Consolidated    lawn. 

19.  Day,   calendar. 

20.  Day.  computation. 

21.  Folio. 

22.  Getyler. 

23.  Heretofore  and  hereafter. 

24.  rioliday  and   half   holiday. 

25.  Holiday    In   contractual    obligations. 

26.  Judge. 

27.  Last,    preceding,    next   and    following. 

28.  Lnnatic  and   lunacy. 

29.  Hen. 

30.  Month,   computation.  ,  . 

31.  Month   fti   statute,  contract  and  public  or  private  Instrument 

32.  Municipal   officers. 

33.  Notice. 

34.  Now.- 

3n.  Number,    (lingular   and   plural. 

36.  Oath,    affidavit  and  swear. 

37.  Person. 

38.  Property. 

39.  Property,    personal. 

40.  Property,    real. 

41.  Quorum   and   majority. 
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42.  Register  of  count}'. 

43.  Seal  of  court,   public  officer  or  corporation. 

44.  Seal,    private. 

4o.  Seal,    private  as   corporate  seaL 
40.  Signature. 

47.  State. 

48.  Tense,   present. 

49.  Territory. 

60.  Time,   computation. 

61.  Tlru%    night. 

62.  Time,    Htandanl. 

53  Time,    use   of   standard. 

64.  Village. 

55.  Women. 

56.  Writing   and    written. 

57.  Year,    common   and   leap. 

58.  Year   in  statute,   contract  and  public  or  private  Instrument. 

S   10.   Acknowledge   and   acknowledgment. 

The  terms  acknowledge  and  acknowledgment,  when  used  with 
reference  to  the  execution  of  an  instrument  or  writing  other 
than  a  deed  of  real  property,  include  a  compliance  with  the  pro- 
visions of  the  next  section  by  either  such  proof  or  acknowledg- 
ment. 

(   11.  Acknowledgment  or  proof  of  instrument. 

When  the  execution  of  any  instrument  or  writing  is  authorized 
or  required  by  law  to  be  acknowledged,  or  to  be  proven  so  as  to 
entitle  it  to  be  filed  or  recorded  in  a  public  office,  the  acknowledg- 
ment may  be  taken  or  the  proof  made  before  any  officer  then  and 
there  authorized  to  take  the  acknowledgment  or  proof  of  the 
execution  of  a  deed  of  real  property  to  entitle  it  to  be  recorded 
in  a  county  clerk's  office,  and  shall  be  made  and  certified  in  the 
same  manner  as  such  acknowledgment  or  proof  of  such  deed. 

I   12.  Affidavit. 

When  an  affidavit  is  authorized  or  required  it  may  be  sworn 
to  before  any  officer  authorized  by  law  to  take  the  acknowledg- 
ment of  deeds  in  this  state,  unless  a  particular  officer  is  specified 
before  whom  it  is  to  be  taken. 

S  13*  Adjournment   of  meeting;* 

Any  meeeting  referred  to  in  section  forty-one  of  this  chapter 
may  be  adjourned  by  a  less  number  than  a  quorum. 

$   14.   Bond  and  undertaking-. 

A  provision  of  law  authorizing  or  requiring  a  bond  to  be  given 
shall  be  deemed  to  have  been  complied  with  by  the  execution 
of  an  undertaking  to  the  same  effect. 

!  15.  Chattels. 

The  term  chattels  includes  goods  and  chattels. 

f    16.   Chooie. 

The  term  choose  includes  elect  and  appoint. 

978 


GENERAL  CONSTRUCTION  LAW. 

$  17.   Civil  code  and  criminal  code. 

The  torm  civil  code  means  the  code  of  civil  procedure.  The 
term  criminal  code  means  the  code  of  criminal  procedure. 

S   18.   Con  noil  dated   lawn. 

The  term  Consolidated  Laws  shall  mean  the  compilation  of 
the  statutes  prepared  by  the  board  of  statutory  consolidation  and 
the  amendments  thereof. 

(  19.  Day,  calendar. 

A  calendar  day  includes  the  time  from  midnight  to  midnight. 
Sunday  or  any  day  of  the  week  specifically  mentioned  means  a 
calendar  day. 

f  20.    [Am'd,   1010.]      Day,  computation. 

A  number  of  days  specified  as  a  period  from  a  certain  day 
within  which  or  after  or  before  which  an  act  is  authorized  or 
required  to  be  done  means-  such  number  of  calendar  days  ex- 
clusive of  the  calendar  day  from  which  the  reckoning  is  made* 
Sunday  or  a  public  holiday,  other  than  a  half  holiday,  must  be 
excluded  from  the  reckoning  if  it  is  the  last  day  of  any  such 
period,  or  if  it  is  an  intervening  day  of  any  such  period  of  two 
days.  In  computing  any  specified  period  of  time  from  a  specified 
event,  the  day  upon  which  the  event  happens  is  deemed  the  day 
from  which  the  reckoning  is  made.  The  day  from  which  any 
specified  period  of  time  is  reckoned  shall  be  excluded  in  making 
the  reckoning. 

Amended  by  L.   1910,  ch.  347,  in  effect  May  21,  1910. 

|  21.  The  term  folio  «hnll  mean  one  hundred,  word*, 
coantlnff   each   Harare   an   a    word. 

When  an  officer  empowered  by  law  to  do  so  shall  order  an 
official  advertisement  published  in  a  newspaper  in  display  type 
or  to  be  so  displayed  as  to  leave  an  unusual  quantity  of*  blank 
space  in  the  advertisement,  or  to  contain  pictures  or  diagrams, 
or  where  the  character  of  such  advertisement  requires  it,  such 
advertisement  shall  bo  paid  for  by  measurement  over  all  of  such 
space  necessarily  used,  two  square  inches  of  space  to  count  as 
one  folio.  When  there  are  over  fifty  and  under  one  hundred 
words,  they  shall  be  counted  as  one  folio;  but  a  less  number  than 
fifty  words  shall  not  be  counted,  except  when  the  whole  statute, 
notice  or  order  contains  less  than  fifty  words. 

Amended  by  L.   1914,   ch.   72,   In  effect  March  24,   1914. 

|  22.   Gender. 

Words  of  the  masculine  gender  include  the  feminine  and  the 
neuter,  and  may  refer  to  a  corporation,  or  to  a  board  or  other 
bod j*  or  assemblage  of  persons:  and,  when  the  sense  so  indicates, 
words  of  the  neuter  gender  may  refer  to  any  gender. 

f  28«   Heretofore    and    hereafter. 

Each  of  the  terms,  heretofore,  and  hereafter,  in  any  provision 
of  a  statute,  relates  to  the  time  such  provision  takes  effect. 

f   24.  Holiday   and   half  holiday. 

The  term  holiday  includes  the  following  days  in  each  year: 
The  first  day  of  January,  known  as  New  Year's  day:  the  twelfth 
day  of  February,  known  as  Lincoln's  birthday;  the  twenty- 
second  day  of  February,  known  as  Washington's  birthday;  the 
thirtieth  day  of  Mav,  known  as  Memorial  day;  the  fourth  day  of 
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July,  known  as  Independence  day;  the  first  Monday  of  Septem- 
ber, known  aa  Labor  day;  the  twelfth  day  of  Uctober,  known  as 
Columbus  day;  and  the  twenty -hfth  day  of  Ueceuiber,  kuowu  as 
Christmas  day,  and  if  either  of  suc|i  days  is  Sunday,  the  oest 
day  thereafter;  each  general  election  day  and  each  day  ap- 
pointed by  the  president  of  the  United  States  or  by  the  governor 
of  this  state  as  a  day  of  general  thanksgiving,  general  fasting 
and  prayer,  or  other  general  religious  observances.  The  term 
half  holiday  includes  tfce  period  frqni  noou  to  midnight  of  each 
{Saturday  which  is  nof  a  holiday. 
Am'd     by  L.    1909,   ch.    112.     in   effect  March  23,   1909. 

|  3p.  Holiday  in  contractual   obligations. 

tyhera  a  contract  by  its  terms  requires  the  payment  of  mon*?y 
or  the  performance  of  a  condition  on  a  public  holiday,  such  pay- 
ment may  be  made  or  condition  performed  on  the  next  busiuiss 
day  succeeding  such  holiday,  with  the  same  force  and  effect  ** 
if  made  or  performed  in  accordance  with  the  terms  of  the  con- 
tract. 

I  24*  Juda-e. 

The  term  judge  includes  every  judicial  officer  authorized,  alone 
or  with  others,  to  hold  or  preside  over  a  court  of  record. 


|   27.   Laat,  preceding*,  next  and  folio  wins. 

A  reference  to  the  last  or  preceding  section,  or  other  provision 
of  a  statute,  means  the  section  or  other  division  immediately 
preceding,  and  a  reference  to  the  next  or  following  section  «* 
Gther  division  of  a  statute  means  the  section  or  other  division 
immediately  following. 

I  38.  Lunatic  and  lunacy. 

The  terms  lunatic  and  lunacy  include  every  kind  of  unsnnnd- 
ness  of  mind  except  idiocy. 

|  20.  Men. 

The  term  men  includes  boys. 

\  30.   Month,  computation. 

A   number  of  months   after     or  before'  a  certain  day  shall  he 

computed  by  counting  such  number  of  calendar  months  from  such 

d:iy,  exclusive  of  the  calendar  month  in  which  such  day  occur*, 

and   shall   include  the  day   of   the  month  in  the  last  month  «*> 

counted  having  the  same  numerical  order  in  days  of  the  moii'b 

as  the  day  from  which  the  computation  is  made,  unless  there  U1 

not  so  many  days  in  the  last  month  so  counted,  in  which  caw 

the  period  computed  shall  expire  with  the  last  day  of  the  month 

so  counted. 
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|   31.  Month   in  statute,   contract  and   public  or  private 

lnitriment. 

Iij  a  statute,  contract  or  public  or  private  instrument  unless 
otherwise  provided  in  such  contract  or  instrument  or  by  law,  the 
Urui  month  means  a  calendar  month  and  not  a  lunar  month. 

I   32.  Municipal  oflcers. 

A  reference  to  several  officers  of  a  municipal  corporation  hold- 
ing the  same  office,  or  to  a  board  of  such  officers,  shall  be  deemed 
to   refer  to  the  single  officer  holding  such  office,  when  biit  one. 
pei  son  is  chosen  to  fill  such  office  in  pursuance  of  law. 

|   33.  Notice. 

AY  hen  a  notice  is  required  to  be  given  to  a  board  or  body, 
service  of  such  notice  upon  the  clerk  or  chairman  thereof  shall 
be  sufficient. 

S   34.  Now. 

'[the  term  now  In  any  provision  of  a  statute  referring  to  other 
laws  in  force,  or  to  persons  in  office,  or  to  any  facts  or  circum- 
stances as  existing,  relates  to  the  laws  in  force,  or  to  the  per- 
son in  office,  or  to  the  facts  or  circumstances  existing,  respec- 
tively, immediately  before  the  taking  effect  of  such  provision. 

|  3ft.  Number,  singular  and  plural. 

Words  in  the  singular,  number  include  the  plural,  and  in  the 
plural  number  include  the  singular. 

|   3G.  Oath,  affidavit  and  swear. 

The  terms  oath  and  affidavit  include  every  mode  authorized  by 
law  of  attesting  the  truth  of  that  which  is  stated.  The  term 
swear  includes  every  mode  authorized  by  law  for  administering 
an  oath. 

5   37.  Person. 

The  term  person  includes  a  corporation  and  a  joint-stock  asso- 
ciation. When  used  to  designate  a  party  whose  property  may 
be  the  subject  of  any  offense,  the  term  person  also  includes  the 
state,  or  any  other  state,  government  or  country  which  may  law- 
fully own  property  in  the  state. 

|   38.  Property. 

The  term  property  includes  real  and  personal  property. 

f   39.   Properly,  personal. 

The  term  freraohal  property  includes  chattels,  money,  things  in 
action,  and   ull   written  instruments  themselves,  as  distinguished 
from  tile  rights  or  interests  to  which  they  relate,  by  which  any 
right,   interest.  Hen  or  incumbrance  in,  to  or  upon  property,   or* 
any   debt  or   financial  obligation  is  created,   acknowledged,  evi- 
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denced,  transferred,  discharged  or  defeated,  wholly  or  in  part, 
and  everything,  except  real  property,  which  may  be  the  subject 
of  ownership. 

Oil  wells  and  all  fixtures  connected  therewith,  situate  on  lands 
leased  for  oil  purposes  and  oil  interests,  and  rights  held  under 
and  by  virtue  of  any  lease  or  coutract  or  other  right  or  license 
to  operate  for  or  produce  petroleum  oil,  shall  be  deemed  personal 
property  for  all  purposes  except  taxation. 

f  40.  Property,   real. 

The  term  real  property  includes  real  estate,  lands,  tenements 
and  hereditaments,  corporeal  and  incorporeal. 

i  41.   Quorum  and  majority. 

Whenever  three  or  more  public  officers  are  given  any  power 
or  authority,  or  three  or  more  persons  are  charged  with  any  pub- 
lic duty  to  be  performed  or  exercised  by  them  jointly  or  as  a 
board  or  similar  body,  a  majority  of  all  such  persons  or  officers' 
at  a  meeting  duly  held  at  a  time  fixed  by  law,  or  by  any  by-law 
duly  adopted  by  such  board  or  body,  or  at  any  duly  adjourned 
meeting  of  such  meeting,  or  at  any  meeting  duly  held  u]K>n  rea- 
sonable notice  to  all  of  them,  may  perform  and  exercise  such 
power,  authority  or  duty,  and  if  one  or  more  of  such  nersons  or 
officers  shall  have  died  or  have  become  mentally  incapable  of 
acting,  or  shall  refuse  or  neglect  to  attend  any  such  meeting,  a 
majority  of  the  whole  number  of  such  persons  or  officers  shall 
be  a  quorum  of  such  board  or  body,  and  a  majority  of  a  quorum, 
if  not  less  than  a  majority  of  the  whole  number  of  such  persons 
or  officers  may  perform  and  exercise  any  such  power,  authority 
or  duty. 

I  42.   Register    of    county. 

Any  act  done  in  pursuance  of  law  by  the  register  of  a  county 
shall  be  deemed  to  be  a  compliance  with*  any  provision  of  law 
'authorizing  or  requiring  such  act  to  be  done  by  the  county  clerk 
of  such  county,  and  any  instrument  or  writing  filed,  entered  or 
recorded  in  pursuance  of  law  in  the  office  of  a  register  of  a 
county,  shall  be  deemed  to  be  a  compliance  with  any  provision 
of  law  Authorizing  or  requiring  such  paper  to  be  filed,  entered 
or  recorded,  as  the  case  may  be.  In  the  office  of  the  clerk  of 
such  county.  The  term  county  clerk  when  used  in  relation  to 
conveyances  of  real  property  or  the  filing  or  recording  of  instru- 
ments which  are  or  may  be  filed  in  the  office  of  the  register  of 
a  county,  shall  include  the  register  of  each  county  in  which 
there  is  a  register. 

|  43.  Seal  of  court,  public  officer  or  corporation. 

A  seal  of  a  court,  public  officer  or  corporation  may  be  im- 
pressed directly  upon  the  instrument  or  writing  to  be  sealed,  or 
upon  wafer,  wax  or  other  adhesive  substance  affixed  thereto, 
or  upon  paper,  or  other  similar  substance  affixed  thereto  by 
mucilage  or  other  adhesive  substance. 
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I  44.  Seal,  private. 

The  private  seal  of  a  person,  other  than  a  corporation,  to  any 
instrument  or  writing  shall  consist  of  a  wafer,  wax  or  other 
similar  adhesive  substance  affixed  thereto,  or  of  paper  or  other 
similar  substance  affixed  thereto,  by  mucilage  or  other  adhesive 
substance,  or  of  the  word  *•  seal,"  or  the  letters  "  L.  S.,"  opposite 
the  signature. 

I   45.  Seal,  private  aa  corporate  seal. 

An  instrument  or  writing  duly  executed,  in  the  corporate  name 
of  a  corporation,  which  shall  not  have  adopted  a  corporate  seal, 
by  the  proper  officers  of  the  corporation  under  their  private 
seals,  shall  be  deemed  to  have  been  executed  under  the  corporate 
seal. 

§  48.  Signature. 

The  term  signature  includes  any  memorandum,  mark  or  sign, 
written  or  placed  upon  any  instrument  or  writing  with  intent  to 
execute  or  authenticate  such  instrument  or  writing. 

I   47.   State. 

The  term  state,  when  used  generally  to  include  every  state  o£ 
the  United  States,  includes  also  every  territory  of  the  United 
States  and  the  District  of  Columbia. 

f   48.   Tense,  present. 

Words  in  the  present  tense  include  the  future. 

|   49.  Territory. 

The  term  territory  when  used  generally  to  include  every  terri- 
tory of  the  United  States,  includes  also  the  District  of  Columbia. 

|   SO.  Time,   computation. 

Time*  shall  continue  to  be  computed  in  this  state  according  to 
the  Gregorian  or  now  style.  The  first  day  of  each  year  after 
the  year  seventeen  hundred  and  fifty-two  is  the  first  day  of 
January,  according  to  such  style. 

|   51.   Time,   nla-fit. 

Night  time  includes  the  time  from  sunset  to  sunrise. 

|   52.   Time,   standard. 

The  standard  time  throughout  this  state  is  that  of  the  seventy- 
fifth  meridian  of  longitude  west  from  Greenwich,  and  all  courts 
and  public  officers,  and  legal  and  official  proceedings,  shall  be 
regulated  thereby. 

|   53.  Time,   one  of  standard. 

Any  act  required  by  or  in  pursuance  of  law  to  be  performed  at 
or  within  n  prescribed  time,  shall  be  performed  according  to  the 
standard  time. 
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I  54.  Village. 

The  term  village  melius  an  incorporated  Tillage. 

t  55.  Women. 

The  term  women  includes  girls. 

f  5G.  Writing?  and  written. 

The  terms  writing  and  written  include  every  legible  repre- 
sentation of  letters  upon  a  material  substance,  except  when  ap- 
plied to  the  signature  of  an  instrument. 

|  5f.  Year,  common  anil  leap. 

For  the  purpose  of  computing  and  reckoning  the  days  of  the 
year  in  the  same  regular  course  in  the  future,  every  year,  the 
number  of  which  in  the  Christian  era  is  a  multiple  of  four,  is 
a  bissextile  or  leap  year  consisting  of  three  hniidrtHi  and  sixty- 
six  days,  unless  such  number  of  the  year  is  a  multiple  of  one 
hundred  and  the  first  two  figures  thereof  treated  as  a  separate 
number  is  not  a  multiple  of  four,  and  every  year  which  is  not 
a  leap  year  is  a  common  year  consisting  of  three  hundred  and 
sixty-five  days. 

S  58.  Year  in  statute,  contract  and  public  or  private  In- 
strument. 

The  term  year  in  a  statute,  contract,  or  any  public  or  private 
instrument,  means  three  hundred  and  sixty-five  days,  but  the 
added  day  of  a  leap  year  and  the  day  immediately  preceding 
shall  for  the  purpose  of  such  computation  be  counted  as  one  day. 
In  a  statute,  contract  or  public  or  private  instrument,  the  term 
year  means  twelve  months,  the  term  half  year,  six  months,  and 
the  term  a  quarter  of  a  year,  three  months. 


ARTICLE    3. 

Ancient  Ntatutca  and  Resolutions. 

Sec.   70.  Statutes  of  England  and   Great  Britain   Inoperative  In  this  state. 

71.  Acta  of  the  legislature  of  the  colony  of  New  York  Inoperative. 

72.  Resolutions   of    the    congress   of   the   colony   and    tbe   convention   of 

New  York  Inoperative. 

S  70.  Statutes  of  England  and  Great  Britain  Inoperative 
In  this  ntnte. 

A  statute  of  England  or  Great  Britain  shall  not  be  doomed 
to  have  had  any  force  or  effect  in  tnis  fttate  since  May  first, 
seventeen  hundred  and  eighty-eight. 

S  71.  Act*  of  the  lejrlNlntnre  of  the  colony  of  Hew  Yorlc 
Inoperative. 

Arts  of  the  legislature  of  the  oniony  of  New  York  shall  not 
be  deemed  to  hnre  hnd  any  fnreo  or  effeet  \t\  this  state  since 
December   twenty-ninth,   eighteen   hundred   and   twenty-eight. 
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f  T2.  Resolutions  of  the  conjure**  of  the  colony  <id(|  the 
oouvention  of  New   York  inoperative. 

The  resolutions  of  the  congress  of  the  colony  of  New  York  and 
of  the  convention  of  the  state  of  New  York,  shall  not  be  deemed 
to  be  the  laws  of  this  state  hereafter. 


article:  4. 

References,   Titles   and   Head   Xotes. 

Sec.    80.  Beferences  to  repealed   provisions. 
81.  Titles    and    head   notes. 

|  SO.  References   to   repealed   provision*. 

If  any  provision  of  a  law  be  repealed  and,  in  substance,  re- 
enacted,  a  reference  in  any  law  to  such  repealed  provision  shall 
be  deemed  a  reference  to  such  re-enacted  provision. 

f  81.  Titles  and  head  notes. 

If  the,  title  of  any  article  or  other  division  of  a  statute,  or 
the  head  note  of*a  section  shall  be  amended  or  repealed  in  the 
body  of  the  statute,  or  if  a  new  article  or  other  division  having 
a  title,  or  a  .new  section  having  a  new  head  note  be  added  to 
a  stntnte,  the  corresponding  title  or  head  note,  if  any,  in  an 
abstract  of  contents  at  the  beginning  of  the  article  or  other 
division  of  the*  statute  shall  be  deemed  to  be  correspondingly 
amended  or  repealed,  although  there  be  no  express  reference 
thereto. 

ARTICLE   B. 

Effect  of  Repeals. 

* 
Sec.    00.  Effect   of   the   repeal   of   a   repealing   statute. 

91.  Effect  of  the  repeal  of  a  statute  upon  amendments   thereof. 

92.  Effect   of    the    repeal    of    an    amending    statute. 

93.  Kff»»ct  of   repealing  statute  upon    existing   rights. 

04.   Effect   of    repealing   statute   upon    |teudinvr   actions   and    proceedings. 
95.   Effect   of    the    repeal    of   a    statute    by    another    statute   substantially 

re-enacting  the  former. 
90.  Effect  of  hyphen  In  schedule  of  repeals. 

|  OO.  Effect  of  the  repeal  of  a  repealing:  statnte. 

The  repeal  hereafter  or  by  this  chapter  of  nny  provision  of  a 
statute,  which  repeals  any  provision  of  a  prior  statute,  does  not 
revive  such-  prjpr  provision. 

|  91.  fSJfeet  of  the  repeal  of  a  statute  npon  amendments 
thereof. 

The  repeal  by  the  Consolidated  Laws  of  a  statute  includes  a 
statute  amendatory  of  the  statute  repealed. 
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I   Ull»  Bffect  of  the  repeal  of  an  amending?  statute. 

The  repeal  hereafter  or  by  this  chapter  of  any  provisi>n  of  a 
statute,  which  amends  a  provision  of  a  prior  statute,  leaves  such 
prior  provision  in  force  unless  the  amendatory  statute  be  a  sub- 
stantial re-enactment  of  the  statute  amended. 

|   03.   Effect  of  repealing?   statute   upon  dinting  rights. 

The  repeal  of  a  statute  or  part  thereof  shall  not  affect  or  im- 
pair any  act  done,  offense  committed  or  right  accruing,  acxru.d 
or  acquired,  or  liability,  penalty,  forfeiture  or  punishment  in- 
curred prior  to  the  time  such  repeal  takes  effect,  but  the  same 
may  be  enjoyed,  asserted,  enforced,  prosecuted  or  inflicted,  as 
fully  and  to  the  same  extent  as  if  such  repeal  had  not  been 
effected* 

r 

\  94.  Effect  of  repealing  Htatnte  upon  pending  act.#>»s 
and  proceedings. 

Unless  otherwise  specially  provided  by  law,  all  actions  and 
proceedings,  civil  or  criminal,  commenced  under  or  by  virtue  i»f 
any  provision  of  a  statute  so  repealed,  and  pending  immediately 
prior  to  the  taking  effect  of  such  repeal,  may  be  prosecuted  aud 
defended  to  final  effect  in  the  same  manner  as  they  might  if  such 
provisions  were  not  so  repealed. 

f  OS.  Effect  of  the  repeal  of  a  Btatnte  by  another  mtnt- 
nte   substantially   re-enacting  the  former. 

The  provisions  of  a  law  repealing  a  prior  law,  which  are  sub- 
stantial re-enactments  of  provisions  of  the  prior  law.  shall  be 
construed  as  a  continuation  of  such  provisions  of  such  prior  law. 
modified  or  amended  according  to  the  language  employed,  and 
not  as  new  enactments. 

§  06.  Effect  of  hyphen  in  schedule  of  repeals. 

When  two  .numbers  in  a  schedule  of  repeals  of  the  consoli- 
dated laws  are  connected  by  a  hyphen  both  such  numbers  are 
included  as  well  as  all   intermediate  numbers. 


ARTICLE   SIXTH. 

Effect  of  Consolidated  Laws, 

Sec.   100.  Effect    of    consolidation    upon    laws    passed    at    same    session   or 
before  consolidation   takes  effect. 
101.  Effect    of   consolidated   laws   on    penal   law   and   civil   and  criminal 
codes. 

I  lOO.  Effect  of  consolidation  npon  lawn  passed  at  same 
session  or   before  consolidation  take*  effect. 

No  provision  of  any  chapter  of  the  consolidation  of  the  gen- 
eral laws,  of  which  this  chapter'  is  a  part,  shall  supersede  or 
repeal  by  implication  any  law  passed  at  the  same  session  of  the 
legislature  at   which  any    such  chapter  was  enacted,  or  passed 
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after  the  enactment  of  any  such  chapter  and  befdfe  it  ahaO 
have  taken  effect;  and  an  amendatory  law  passed  at  such  session 
or  at  any  subsequent  session  begun  before  any  such  chapter  takoe 
effect,  shall  not  be  deemed  repealed,  unless  specifically  design 
nated  in  the  repealing  schedule  of  such  chapter. 

I  101.  Effect  of  consolidated  laws  on  penal  law  AUH 
civil  and   criminal  code*. 

The  Consolidated  Laws  shall  not  be  construed  to  amend,  fi> 
peal  or  otherwise  affect  any  provision  of  the  penal  law,  code  ot 
civil  procedure  or  code  of  criminal  procedure  unless  expressly  gc 
stated. 

article:  t. 

Application  of  Chapter* 
Sec.   110.  Application  of  chapter. 

|   110.  Application   of   chapter. 

This  chapter  is  applicable  to  every  statute  unless  Its  gtiif  «4 
object,  or  the  context  of  the  language  construed,  or  other  rrt>» 
visions  of  law  indicate  that  a  different  meaning  or  appHcr>*'>> 
was  intended  from  that  required  to  be  given  by  this  chapter. 


ARTICLE    8. 

Lairs  Repealed;  If 'A  en  to  Take  BffeoL 

Sec.    120.  Lawn   repealed. 

121.  When   to  take  effect 

f   120.   Lawi  repealed. 

Of  the  laws  enumerated  in  the  schedule  hereto  annestri*. 
portion  specified  in  the  last  column  is  hereby  repealed* 

I   121.  When  to  take  effect. 

This  chapter  shall  take  effect  immediately. 

SCHEDULE  OF  LAWS  REPEALED. 

ftevi*ed  Statutes. .  Part  1,  chapter  8,  title  8,   section  16. 

Kevlsed  S;atutes..  Part  1.  chapter  10,  title  1.  sections  1-i. 

Kevlsed  Statutes..  Part  2,  chapter  4,    title  2,   section  3. 

Kcvised  Statutes..  Part  2,  chapter  4.    title  3.   section  9. 

Kevlsed  Statutes..  Part  3.  chapter  3.   title   1.   section  10* 

Revised  Statutes..  Part  3.  chapter  7.  title  3,  article  7,  sections  ICl 

Kevlsed  Statutes..  Part  3,  chapter  8,   title  17,  section  27 

Kevlsed  Statutes..  Part  3.  chapter  10,    title  4.   section  4 

Kevlsed  Statutes..  Part  4,  chapter  2,   title  8.  section  16 

Uws    of  Chapter  Section 

1788 46 37 

1801 90 28 

B.  L.  1813 56 30.    second  sentence 

1828.., 20 9-11   (2d  Meet.) 
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laws  oC  Qbapter  Section 

1S28 21 2-13  (2d  Meet) 

1830 820 65-67 

1848 197 1 

1849 261 All 

1837 530 3 

1805 14C All 

1S70 370 All 

1872 544 All 

1873 577 All 

1873 639 All 

1874 321 AU 

1875 27 All 

1876 448 29,  788.  960 

1877 416 1,  ft   176,  214. 

1877 466 27 

1880 178 1,  pt  adding  I  3343.  sabd«.  6-8,  15,  17. 

21-24  to  L.  1876,  Ch.  448 

1881 30 All 

1881 442 055-957 

1881 676 201,.  500.   718.  buIiOh.  9-15 

1882 384 1,    pt.    amending   L.    1881,   Ch.    676,    |   718, 

subda.  9-13 

1883..1 372 All 

1884 14 AH 

1880 21 20 

1887 289 All 

1S02 677 All,   except  last  sentence  of  |  24 

:S94 447 All 

1804 448 All 

1895 603 All 

1897 614 1,    except   part   providing   that  public   office* 

shall  be  kept  open  on  all  week  days;  2.  S 
1902 6t 1.   except   part   providing  that   public  offices 

shall   be  kept  open  on  all  week  days 
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To  and  including  220  N.  Y.  4l4;    17T>  App.  Div.  472;    99  Miac.  06;    164  N.  Y. 

Supp.  461. 


1. 


4. 


'7. 


Title. 

N.   Y.  86-358. 

Dnly,   10-148. 

N.   Y.  214-148. 
Misc.  36-310. 

N.  Y.  5^128;  Tt-149;  75-28;  75- 
528;  77-150,  540;  94-342; 
203-483. 

Hun,  12-144;  13-431;  17-H»;  31- 
617. 

Ills*,  le-eia. 

N.  Y.  Supp.  29-1106. 

N.  Y.  ttft<-168. 

MIec.  19-184.         ^ 

N.   Y.  Supp.  1*4-876, 

Abb.  N.  C.  3O-50.  n. 
22. 

N.  Y.  98-511. 

Misc.  19-506 ;  48-621. 
23. 

N.  Y.  88-611.  .     .   ^   A 

N.   Y.   Sttpp,   142-244. 

Civ.  Proc  10-440  ;  22-105. 

N.   Y.  Super.  47-271. 

How.  62-76. 


N.   Y.  88-611:   188-B5. 
N.  Y.  Supp.   100-MW. 
App.   Dlv.  115-809;  157-875. 
Misc.  57-32. 
Civ.  Proc.  10-446. 


N.   Y.   139-148.    ^ 
App.  Dlv.  100-888. 
Misc.   53-544. 

N.    Y.    Supp.    lOS-713:    159-1035. 
26. 

N.  Y.  0O-521:    139-143.  _a 

App.    Dlv.    144-146,    148;   150- 

572 
Ittoc."  40-465 :    54-38,    4G9;    6ft- 

33.    37B ;    70-509. 
H.    Y.    Supt>.    1O4-407:    lOS-9; 
llt-80B;    127-718;    128-846; 
130-435;    162-137. 
84. 
N.   Y.   111-862:   115-185. 
Abb.    N.   C.   4-256. 
37 

M.    Y.    143-827. 
Hun.  29-12. 


App.   Dlr.  tift-80.  81. 

N.   Y.   Supp.  90-711. 
39. 

Misc.    66-486. 
4ft. 

N.  Y.  *i-3toL 

App.   Div.   117-112. 

N.  Y.  Supp.  102-374. 
52. 

N.  Y.   100-143. 

Huh.  d4-m 

App.  1)1  v.   95-25. 

Misc.     5-3B5;     44-206;     54-38; 
03-36,  376;  70-5lO. 

N.     Y.     Supp.    88-509;    89-910: 
164-497. 

Civ.  Procv  14-47. 

App.   Div.   95-25;   144-147. 

Misc.   25-199.   2UO ;   54-3S. 

N.   Y.   Supp.  8S-509;   104-4D7. 
55. 

N.  Y.  5*-409;  55-641;  69-96;  77- 
272;   139-143. 

Hun.  14-25*  588;  18-49. 

App.    Div.    7-347;    99-60;    104- 
587,  593;  115-848. 

Misc.    29-555;    SS-707;    08-378. 

N.     Y.     Supp.     90-037;    03-883; 
151-422. 

Civ.    Proc.    5-26:    21-42.    886. 

N.   Y.   Super.  44-581;  45-681. 
60. 

Misc.    68-83. 
65. 

App.'  t>iv!l3-605:  70-418. 

Misc.     14-188;     88-99;     08-83; 

8H-70T:    98-437. 
N,     Y.     Supp.     75-128;     77-155; 
129-227:        131-549;        159-475; 

162-59S. 
Civ.   Proc.  17-86. 
N.  Y.  Super.  60-61. 
68. 

N.    Y.    112-157. 

Hnn,  12-110;  51-505. 

App.  Div.  8-611;  20-320:  03-f,18; 

03-633  :    1 00-6 13:     1 25-544. 
N.   Y.    Snpp.   100-1 01S. 
M»RC.     12-113;    20-600;    68-83; 

71-541. 
Civ.  Proc.  14-28$;  15-104. 

ioo. 

Hun,  30-166. 
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10a. 

N.  Y.  44-416;  60-546. 

Hun,  11-565;  18-615;  78-887;  92- 
413. 

App.  *Dlv.  52-278. 

Misc.   24-308:  58-556. 

N.   T.   Supp.   65-882. 

Civ.  Proc.  17-399. 
103. 

N.  Y.  11-61;  126-542. 
lOS. 

N.   Y.  Supp.  16O-103. 
"■10. 

Misc.  22-694. 
111. 

N.  Y.  105-529;  111-584;  117- 
623;  159-50;  201-111. 

Hun,  43-287;  68-4;  79-464;  84- 
338. 

App.  Dlv.  40-157;  132-464; 
137-348-    1 70-330:    174-289. 

Misc.    27-24;    20-250;    71-533. 

N.  Y.  Supp.  67-910;  60-406;  61- 
760;  116-839;  122-9;  130- 
7U9;  161-237:  166-190:  160- 
431. 

St.  Rep'r.  26-788. 

Civ.  Proc.  14-28. 

Abb.   N.  C.   18-220. 

N\  Y.  Anu.  Cas.  7-209.  254. 
118. 

Misc.   33-373. 
126. 

App.    Div.    139-366. 

N.    Y.    Supp.    124-60. 
131 

ClV.   Ppoc.  4-146. 
182. 

Hun,  46-179. 
134. 

Hun,  64-213. 

N.   Y.  Super.  66-468. 
139. 

Misc.  6-251. 

X.   Y.   Super.  66-468. 
149. 

Hun,  20-554. 

App.  Dlv.  62-283;  77-416;  87- 
495. 

Misc.   64-26. 

N.   Y.  Supp.  70-1117:  1O5-401. 

How.     56-136;    56-381;     58-171; 
59-131. 
Subd.   2. 

N.   Y.  163-384. 
150. 

N.  Y.  67-237. 

Hun.  7S-S1. 

App.    Dlv.   21-5;   62-283. 

N.    Y.   Supp.   47-455;   70-1117. 

N.  Y.  Ann.  Cas.  9-242.  * 
151. 

App.    Dlv.   21-4. 

N.   Y.  Supp.  47-454. 

Johns.  6-121. 
152. 

App.   Dlv.  21-5. 

N.   Y.   Supp.  47-454. 


158. 

Band*.  £-688. 
154. 

N.  Y.  31-256. 
155. 

App.  Dlv.  21-2,  5;  61-170. 
N.  Y.  Supp.  70-403. 
How.  57-109. 
157. 

N.    Y.  84-445;   111-584. 

Misc.   50-5H. 

N.  Y.  Supp.  99-153. 
158. 

N.  Y.  84-445. 

App.   Div.  61-170:   156-6*. 

Misc.  39-750;  45-202. 

N.    Y.    Supp.    70-J4g;    161-697. 
160. 

Misc.  45-202. 

N.  Y.  Supp.  7O-403. 

N.  Y.  Ann.  Cas.  10-173. 
161. 

Misc.    72-881. 

Barb.  6-469. 
162. 

Add.    Div.    18-129;    80-192:  33- 

Mlsc' 24-228. 

N.  Y.  Supp.  45-720;  51-305:  «• 

Abb.  N.  C.   15-185. 
168. 

App.  Dlv.  18-129. 
164. 

App.  Dlv.  18-129. 
165. 

App.  Dlv.  18-129;  33-568. 

N.  Y.  Supp.  45-720. 
167. 

Hun.  15-428. 
170. 

App.  Dlv.  61-170. 

Misc.  45-209. 

Abb.  N.  C.  15*185. 
171. 

App.   Dlv.  21-2. 

N.  Y.  Supp.  47-454. 

How.  22-91. 

Cow.  6-782. 
172. 

N.  Y.  11-61. 

How.  58-261. 
173. 

Misc.  14-546. 
196. 

N.  Y.  46-858;  47-624;  51-81:  68- 
343;  81-807:  98-576;  106-165: 
HO-661;  112-410;  114-500; 
119-408.  662;  121-160:  135- 
248:  138-147:  140-329:  141- 
95:  145-540;  149-187:  150-332: 
151-178;  152-436;  158-431: 
155-139.  255.  309,  328,  444: 
156-322.  458:  158-600:  159- 
148:  162-266.  316;  181-93. 
391:  187-93,  321:  188-185; 
197-48,    898;    198-105:   199- 


NOTES. 


255;     300-304;     204-9.     239; 
2O7-480 ;    213-336 :    210-136. 

App.  Div.  80-154:  98-606:  95- 
105;  100-228;  111-289;  126- 
70;   148-949. 

Misc.  12-407. 

N.  Y.  Supp.  80-552 ;  88-564  ; 
107-455;   108-548. 

N.     Y.    Ann.    Cas.    0-190;    7-127; 
8-256. 
labd.  1. 

N.  Y.  84-355;  45-637;  46-533; 
47-40,  507;  50-683;  66-250,  358, 
67-555:  68-376:  78-382:  74- 
61;  77-514;  78-218;  80-402: 
81-35,  305;  82-609;  84-272; 
85-628;  86-162;  87-527;  90- 
402;  08-162,  650;  94-248; 
104-200,  641.  633;  105-58  ; 
107-579;  109-649;  124-116: 
128-97  ;  130-606  ;  139-54  ; 
141-373  ;  143-675 ;  145-543 ; 
1 50-120.  395;  151-557;  152- 
526;  153-457;  155-102,  255, 
309,  441  ;  156-648  ;  157-31 ; 
158-129;  159-148:  160-314, 
453,  570;  161-120;  162-316; 
168-88  ;  165-264  :  166-286  ; 
167-338,  500;  168-264,  460; 
169-406:  170-185:  220-191, 
303. 

Hun.  22-589. 

App.  Div.  59-189;  135-f88 ; 
159-203;   173-131. 

N.    Y.   Supp.    158-158. 

Abb.  N.  C.  27-13. 

N.  Y.  Ann.  Cas.  4-288. 
Subd.  2. 

N.  Y.  119-154;  121-63;  125-721; 
128-98:  137-439;  153-449: 
155-100.  617;  156-169.  316,  451; 
lOO-l.  330;  161-115;  164-114: 
167-500  ;  169-336  ;  180-88  ; 
212-97. 

App.   Div.  99-625;    159-204. 

N.    Y.    Supp.  91-158;    158-158. 

St.    Rep'r.  39-974. 
191. 

N.  Y.  77-432;  98-669;  1O3-150; 
107-645;  117-77;  125-703; 
134-322;  140-320;  141-373: 
1 57-867 ;  158-87 :  1 59-3(15 : 
160-339;  163-83;  169-427; 
1H1-391  ;  182-285  ;  183-273  ; 
184-157:  1*7-93,  321:  188- 
185;   207-480;    216-136. 

Hun,  80-177. 

App.  Div.  11-524;  14-19;  94- 
613;  126-70. 

Misc.   16-363:  41-89. 

N.  Y.  Supp.  107-455. 

N.  Y.  Ann.  Cas.  8-255. 
Subd.  1. 

N.  Y.  101-18:  124-114:  126-341; 
149-186;    157-31;    212-90. 

Hun.  34-580. 

N.  Y.  Anu.  Cos.  7-30,  127:  8-251. 


'  Snbd.  2. 

j      N.     Y.     100-102;     150-222,     278; 

151-51.  171.  551;  152-212;  155- 

617;   157-366;    158-161,  258; 

160-370;      162-315;       164-567: 

180-88;     194-319;     201-217 ; 

213-409;    217-668. 
App.    Div.    23-441:    54-155;    02- 

613  ;  124-379  ;  137-670  ;  158- 

927:    173-130. 
Misc.  88-188;  69-311. 
N.     Y.     Supp.     66-411;    67-216; 

122-476;   125-635. 
N.  Y.  Ann.  Cas.  5-189;  7-29,  229; 

8-247. 
Snbd.  8. 

N.    Y.    81-128;    89-357;    92-631; 

100-102;      lOS-518;      110-028, 

662;     111-580;     114-145.     201); 

123-650;     154-199.     217;     137- 

166;     159-245;     101-120;     102- 

316;  169-427. 
App.  Div.  95-350;   16O-270. 
St.   UepT.  6-721. 
Civ.  Proc.  :  :-400. 
Snbd.  4. 

N.     Y.     150-210;    152-417:    153- 

223;   155-322;    160-39:    161-59. 

90:     162-316:     106-168:     169- 

372;  171-639;  183-378;  213- 

505 ;    220-397. 
App.   Div.    77-513;    167-932. 
N.  Y.  Ann.  Cas.  7-231,  n. 
192 

N."  Y.  174-265. 
194. 
N.    Y.    80-402;    131-137;    133- 

629;    182-285. 
Hun.  22-528. 
App.    Div.    66-319:    90-408;    05- 

50:     10O-22N:     114-104;     124- 

259;  138-296;  149-806;  163- 

164. 
Misc.  84-258.     4 
N.  Y.   Supp.  72-765:  86-175;  87- 

793;   134-267;   148-489. 
217. 
N.  Y.  79-48 ;  158-487  ;  2OO-202. 
App.   Div.    117-822;   137-793. 
Hun.   51-505;   70-478;  N8-593. 
Misc.   30-345. 
N.    Y.    Supp.    34-891;    122-664; 

124—133 
Abb.   N.  C.  29-201:  31-466,  n. 
N.    Y.    Ann.   Cas.   6-358. 
220. 

N.    Y.  126-495:   107-437. 
App.  Div.  97-568;  150-782. 
Misc.   52-14. 
N.    Y.    Supp.    90-490. 
N.   Y.  Ann.  Cas.  7-229. 
229. 

App.  Div.  50-477. 
Misc.  23-16. 
211 
'App.    Div.   52-635;    84-632;    112- 

<><>1:     110-014:     126-164.     nVU: 
131-927;    132-944;     137-930; 

093 


NOTJBB. 


143-918  ;    148-000  ;    151-Q49  ;  »  2*8. 

1*6-034;    163-937;    16<S-9r,8  Misc.  65-118. 

W-itfu;      ltlH-WiO;     Jttt»-(MMl :     278.  * 


238. 

?•  Y',vH7«J8;  H«Mfl3:  131-210. 
App.  Div.  57,546;  117-15G;  1$2- 
14«}, 

wise  w-ia. 

N.    \.    Supp.    102-874;    lOQ-747. 
234. 

N.  Y.  Supp.  iai-7aa. 

App.  Div.  147-aa. 

235. 

N.  Y.  55-150;  73-82;  74-448',  fri- 
ll 140-194. 

Misc.   til -531. 
230. 

App.  Div.  00*80. 

N.    Y.   Supp.   0O-711. 
241. 

N.   Y.   121-670. 

Huq,   4O-408. 

App.    I>lv.    3-107;   08-5114. 

AfUc.  6-577 ;  65-118. 

N     Y     Supp.    74-241;    110-82$. 

Civ.  Proc.  10-91;  2.1-16. 
251. 

N.    Y.    Supp.    164-86. 
208. 

N.    Y.    187-486:    214-145. 
App.  Div.  105-&83;  158-043. 
Misc.    15-409;    341-59;    74-553. 
App.   Div.   154-147. 
Subd.  5. 

N.    Y.    Supp.    72-623;    133-9. 
2«4. 

N.  Y.  186-82  ;  102-47  ;  204-499. 

AWoD1I-ii^P8  ;  7»-284  ;  105- 
233;  H6-525;  110-75(1;  12/1- 
82;  143-878;  157-18;  163- 
261;    10O-441;    175-680. 

Misc.      62-5!);      64-575;      65-148: 

SSt4^-5«?19,  638:  T:{-500- 
N-  Y  Supp.  61-149;  03-1016; 
104-527;  108-364 ;  11O-1089: 
121-96;  124-818;  185-400 
126-208;  131-22,  62;  !»&■ 
2CB231;    148-479;    154-1008. 

N."   Y.    108-415;   214-148. 
App     Div.    134-570. 
Mlac    54-519. 
266. 

Misc.   60-240. 
267. 

260PP'    DiV'    184-'570;    138-173. 

App.     Div.     105-237)  ;     126-520 ; 

158-645.  ' 

N.    Y.    Supp.    110-405;    124-818* 

143-1086 
Misc.    67-65. 
271. 
App.   Div.   54-439. 


113-833; 


•V  Y-  «up.p. 

183-9.   * 


**-  --«■■«*■ 

App.    Div.    128-751. 

275. 

App    Div.   61-251 ;  112-874. 
g$j  ¥.  *>MPP.  Ti»-4«. 

27*    Y     *14*H8 

N.    Y."   Supp.    87-786. 

*&.«•**** ;     <W-47«;     q7^4; 

W^Wl;  1K+.818; 
28 1. 
K.    V.    gupjj.   87,7«l 

fSUl. 

808  Y'  Supp*  87"962- 

Miag.  «o-5j;. 
300.  ? 

Misc.  60-571. 
815. 

N.  Y.  87-W ;  2<JTt*97. 

App.      Div.      60-254;      108-466' 

m®\  ma*  •*■#•■ 

*•**£•  „  *  »-«37:     12.-653;     18-488: 

«S!qq2:  ilir?2!J:  iJ?-'01'  5l45: 

8f£l?>J;  aa"73T;  6«-«9-  022; 
N"o?u  ^fiD*  ?*-*»s  74-620;  88- 

Civ.  Proc.  6-197. 

A844  N'  C'  1IM88:  30-393:  85- 

N.  Y*  Ann.  Cas.  4-201. 
Sabfl.  1. 

App.    Div.   127-365. 

Misc.   2-100:  4-598;   18-379:    10- 

101:    28-113;    54-122. 
N.  Y.  Supp.   104-510:  113-628. 
St.    Bep'r.    15-400;    17-856;    49- 

7C3. 
Civ.    Proc.   8-62. 
Ahh    N.  C.  25-404;  28-4291 
How.   Pr.  N.  S.  3-21. 
SqImI.  2. 

N.   Y.    150-5*4. 

Mific.  20-285;  58-463. 

N.    Y.    Supp.    66-469;  102-497; 

4*0-4*9. 
004 


NOTES. 


sie. 

N.    Y.   207-297. 

Aup.  Div.  60-254 ;  154-X42,  148. 
Il54;    161-846;   165-34. 

StTTftep'r.  17-854. 
.  Abb.   N.  C.   1Q-18Q:  20-244. 

x.  t.  Aun.  Ca8-  4-aoo. 

Sabd.  1. 

App.    Dlv.    127-340. 

Misc.  18-lpfl;  W-463. 

St.    Rep'r.    l8-j3u;   46-570;   40- 

753. 
Civ.  Proc.  8-6Q4. 

31  [isc.  10-340;  MHl?;  10-841. 
Y.  Supp.  32V38a 

318* 

Misc.   28-113. 
N.    V.  Bupp.  07»10Q8. 
319. 

Hub.  34-341. 

App-  Dlv.  38-31;  172,-900. 

*UY.  *s5Tpp2'07-lQOp  \  liG-«78. 

Auu.      Div.      157-424;      Wfe»3; 

X     Y?1!upp.  142-26? ;  143-7^; 
150-4:    156-878. 

321. 

Misc.   12-64. 
X.    Y.  Super.  W-l?8. 
32** 

iliac   45-574. 

Hun,  31-563. 

Misc.    16-552  ;   3.0-207;   R2.-521 ; 


App.  DiT.  16-186 ;  184-34 ;  157- 


192 

MUc.  2>-288;  30-315. 
S«bd.  1. 

App.   Div.  75-27p. 


Supp.   QT-1008;    102-561; 
ll?-688;  lW-1088. 


$0-360. 

324 

Ml»c.  45-574- 

N.   Y.  Supp.  100-1032. 

325. 

N.  Y.  Ann.  Cas.  4-48. 

32T. 

App.  Dlv.  T6-223. 

330. 

Misc.  27-494. 

331. 

N.    Y.  133-219. 

App.   Div.  7-588. 
33*. 

X.   Y.  8T-409.       ^ 

App.   Div.   154-182. 

Hun.  31-215. 
836. 

MUo.  93-24Q. 
S3*. 

X.  Y.  172-519. 

Hun.  23-047. 


Supp.  78-168. 
Subd.  4. 

Misc.  48-606. 
N.  Y.  Supp.  05-556- 
339. 
X.  Y.  174-286. 
App.  Dlv.  154-132. 
N.  ¥.  Supp.  60-467;  101*291). 
940. 
N.    Y.    148-416;    157-301;    17*- 

130:  170-1. 
Hun,  24-55di  65-489. 
App.   Dlv.  30-2*:   57-6;  60-460} 
86-333;      121-920;      124-753; 
1*7-425  ;  130-131  j  15,0-302. 
Misc.    44-83;    64-12U ;    03-3G7  ; 

73-444. 
N.     Y.     Supp.     18-342;    81-452: 
111-645:   120^431,  618;   13£- 
482;   147-545:   158-573. 
St.  Rep'r.  45-368. 
Siibd.  1. 

N    Y    122-89 

Hun,' 28-486:' 30-230:  46-76;  56- 

280;  64-550;  69-55?. 
App.   Div.  20-4. 
St.    Rep'r.    28-440;    0O-231;    40- 

514. 
Civ.  Proc.  15-170. 
Spbd.  2. 

Misc.  33-689. 
Spbd.  3. 

X.    Y.   89-612:   111-544. 
Hun.  38-633';  41-596;  16-544. 
App.    Div.    16-018:    44-604;    66- 
443;    81-388;    127-425;    141- 
11;     lHi-012:     1W-5Q;    102- 
287;    169-465. 
Misc.  5-96;   68-424. 
N.     Y.     Supp.     61-112:     73-411; 
119-847;    125-44.    758;    130- 
451;    147-5K6;    155-167. 
St.   Rep'r.    17-444. 
flpbd.  4. 

N.    Y.    51-378;    57-2S6;    218-90. 
Hun,  37-308:  83-286. 
App.  Div.  S-400;  16-499:  33-11  i \ 
N.  Y.  Supp.  31-942;  44-003. 
841. 

Hup.  34-OfW. 

~      ! ;  86-633;  121- 

127-426 ;  1&9- 


4PP  Dlv.  20-X67 ; 
r920  ;  12S-753  ;  3 
302;    168-754. 


Misc.   IM-5:  25-101:  88-578;  31- 

453:   41-170. 
N.     Y.     Supp.     54-195;     64-483; 

111-645;  144-402. 
CMy.   i'nif.  0-848. 
342. 

N.  Y.  137-517, 


995 


NOTES. 


App.  Div.  10-348;  05-25;  157- 

491    492 

N.  Y.'Supp.  88-509;  142-589. 
344. 

Misc.  12-406. 
347* 

App.   Div.   86-633;   162-754. 

Misc.    25-189;    33-589. 

N.  Y.   Supp.   146-965. 
348. 

N.    Y.    176-1. 

Hud.  24-548;  40-66;  64-552.  87- 
587. 

App.  Div.  16-618;  30-176;  43- 
351. 

Misc.  23-239;   73-76.  444. 

N.  Y.  Supp.  44-1057:  51-889;  55- 
692;  46-178;  120-431 ;  133- 
482;   163-9S4. 

St.  Rep'r.   11-79;  15-539. 
349. 

App.   Div.  29-439. 

Abb.  N.  C.  7-143. 
852. 

N.  Y.   Supp.  96-831. 

Civ.  Proc.  19-372. 
358. 

App.  Div.  17-598. 
354. 

App.   Div.   83-166. 

N.  Y.  Supp.  82-514. 

N.  Y.  Super.  45-62. 
355. 

App.  Div.  57-543. 

N.   Y.  Supp.  67-1035. 
362. 

N.    Y.   76-108;    86-575;    178-223. 

App.  Div.  43-222;  82-575;  114- 
62;  155-682,  687. 

N.  Y.  Supp.  00-17:  81-579;  115- 
1071;  140-643.  787. 
Snbd.  1. 

Hun,  37-548. 

App.  Div.  155-682. 

N.    Y.    Supp.    133-482. 

Civ.  Proc.  14-425. 

Abb.   N.  C.  16-408. 

N.   Y.   264-485. 
364. 

N.  Y.  Supp.  140-787. 
365. 

N.    Y.   86-64;   134-141. 

Hun,  27-264:  42-376. 

App.     Div.    4-318:    12-109:    38- 
170:     93-195:     119-58;     141- 
861;   155-439. 

Misc.   13-537;   57-449;   70-332. 

N.     Y.     Supp.     56-704  ;    87-563 ; 
109-929  ;    119-713  ;    126-781  ; 
149-289. 
366. 

Misc.   15-438;  24-197;   70-332. 
367. 

N.   Y.  86-64. 
368. 

N.  Y.  86-64;  138-26;  157-579: 
162-220. 


Kun.  27-164;  42-376;  66-328;  85- 

569 
App.    Div.    12-115:    17-255:   23- 

12;  38-170:  39-105:  41-10:  43- 

223;    57-187;    HO-9<>6 ;   127- 

272;  137-836:  140-295. 
MIbc.    22-470;   50-435 ;   61-4*7; 

64-588 
N.  Y.  Supp.  49-469;  50-791:  «S- 

270;        10O-547;        122-5S1; 

132-1092. 
369. 

N.    Y.    71-250:   86-581:    137-591; 

162-219;   187-105. 
Hun,    61-227;   63-50;   66-328. 
App.   Div.   1-254:   12-113:  21-1*: 

42-352;    57-1S7;    62-379:    **>- 

490;    90-459;    93-25,    196;   94- 

194;    115-94;    122-S63  ;    127- 

272;  188-587;  143-898;  207- 

492 
MIbc.  *  13-537  ;   19-290  ;   53-135  : 

55-149:  61-487. 
N.   Y.  Supp.  47-280:  68-269:  70- 

737  ;81-lll  ;86-S»6  ;  87-1011 ; 

107-835;    111-569;    113-954; 

125-502 ;  128-529. 
370. 

N.  Y.  54-377,  631 :  61-52:  71-3*1; 

74-240:  94-235:  1 01-009;  116- 

87;    139-442;    187-105:    216- 

872. 
Hun,   7-622;  57-482;  70-461;  86- 

609. 
App.  Div.  1-415:  21-141:  38-133; 

42-352:     43-222;     62-3S4:    «H. 

187;     90-463,     598;     95-178; 

122-863;    132-123;    138-587; 

143-598;  156-293. 
Misc.  55-149:   61-487. 
N.   Y.  Supp.   47-2S1;  56-017;  70- 

740;    87-563;    101-952:    107- 

835;  113-954;  116-532;  128- 

529;   132-523. 
St.    Rep'r.   32-814:  33-6:  58-718. 
N.   Y.   Super.   49-171. 
N.  Y.  Ann.  Cas.  9-344. 
Snbd.  1. 
N.    Y.    103-637;    133-183;    148- 

527. 
Abb.   N.   C.  25-291. 
Snbd.  2. 

N.  Y.  84-215;  lOS-637. 
App.   Div.  80-490. 
Snbd.  3. 

N.    Y.   82-308:   140-349:  143-527. 
App.    Div.    90-471;    169-128. 
St. 'Rep'r.  47-360. 
Abb.  N.  C.  25-291. 
371. 
N.#  Y.   72-94;   116-84;  207-2431 

492. 
Hun.  SO-288. 
Apn.     Div.     12-115:    41-10:    42- 

352;     70-397:     90-463:    93-28; 

1 1 3-669  ;    1 27-272 ;    —*•■•• 

142-791 •    148.1 AA 


NOTES. 


Misc.  50-438;  53-135;  61-487; 
7«-:!32;   07-451. 

N.  Y.  Snpp.  50-701:  50-70:  86- 
890:  100-547;  113-054;  132- 
523,   1002;   157-190;  161-371. 

*N.    Y.    74-240:    1111-37:    1  14-057. 
Hun,   8-208;   70-461;  80-288. 
App.     Dlv.     12-109.    115:    41-10: 

42-352;  43-222:  04-42:  70-397: 

00-463  ;        03-26  ;        122-806  ; 

1 30-053  ;    1 48- 1 63  ;    155-084  ; 

103-744;    173-700. 
Ml»c.      50-438;      01-487;      70- 

332;  07-454. 
N.    Y.    Supp.   20-321:   58-G5:   50- 

70:    ou-12:    NO-896;    S7-503: 

100-547;     113-954;     132-523, 

1002;    150-215:    15O-20S;    101- 

371. 
St.  Kep'r.  4-804;  14-134;  35-191; 

52-379:  53-713. 
Civ.    Proe.  20-259. 
N.   Y.  Super.  56-594. 
Solid.  1. 

N.   Y.  74-215;  151-642. 
Misc.  8-597. 
St.  Uop'r.  17-257. 
Subd.    2. 

App.    Dlv.   173-767. 

*    X.    Y.  ©4-309:   115-570. 
nun,  42-225,  370. 
App.     Dfv.     4-315:     35-135;     39- 

105;   80-493;   142-498;   155- 

684. 
Mlw.  22-470:  28-530. 
3T«. 

X.     Y.    05-617;    185-359;    215- 

15. 
nun,  22-228;  25-237:  26-173. 
App.  Dlv.  68-188;  03-195:  115- 

001  :    121-20K,    045;    125-210; 

130-220;    138-587. 
Misc.    11-385:    47-450;    40-438: 

5.1-138:    57-180. 
N.  Y.  Supp.  74-234  ;  87-563  ;  95- 

962;    100-547;    101-387;    102- 

454;    10N-S52;    100-S3 ;    114- 

536. 
N.   Y.  Ann.  Cas.  5-159. 
376. 

N.     Y.     1 07-104;     121-626;    125- 

680;   144-498. 
Hun.  31-423:  70-43. 
Apn.    I>lv.   17-507:  28-02:  30-03: 

52-112.   116:   60-116;  80-608; 

107-133;    117-287;    143-149; 

130-40.;:    103-42;    175-:t7::. 
Misc.    30-484  ;    45-484  ;    54-304  ; 

69-487;    80-627. 
N.    Y.    Snpn.   45-305:   50-020:  OO- 

1002;     80-210:    85-610:     04- 

775:         104-374:         123-502; 

1 27-023  ;      1 48-525 :      152-450 ; 

16O-209;   161-065. 
St.   Rpp'r.  0-521. 
Civ.  Proe.  14-297. 


3T7 

N."  Y.   115-658. 
Misc.  60-489. 
Civ.  Proe.  14-297. 
378. 

N."  Y.  86-580. 
Hun,  26-178;   45-18. 
App.  Dlv.  00-416;  117-287. 
N.  Y.  Supp.  60-1002. 
Civ.  Proe.  14-297. 
370. 

N,    Y.    103-423;    107-44;    213- 

425. 
Hun.  60-344;  81-262. 
App.  Dlv.   1-414;  3-96;  68-196; 

114-64  ;   110-57. 
Misc.  12-588;  14-479;  48-344. 
N.   Y.  Supp.  30-702;  34-439;  74- 

212;     04-20;     101-387;     103- 

063. 
St!   Rep'r.  50-516. 
380. 
N.    Y.   116-351;   134-141;   142- 

534;   183-408;  212-207. 
Hun.   45-30;  64-306;  85-48;  01- 

552 
App. '  Dlv.    56-593;    03-490;    04- 

2o:  O8-3S0:   100-17;  111-18; 

123-244 ;    132-453 ;    142-791 ; 

154-136;     162-351;     170-201. 
Misc.  7-446;  0-234;  80-710;  OO- 
612. 
N.    Y.    Supp.    87-842,    951  ;    107- 

1047;   153-1097. 
St.   Uop'r.  2-197. 
Civ.  Proe.  10-157. 
N.  Y.  Ann.  Cna.  1-200. 
381. 
N.  Y.  127-63;  128-296;  172-519; 

174-205. 
Hun,   78-307. 
App.    Dlv.    14-122;    36-474:    41- 

139;    82-576;    10O-473 ;    113- 

310;    123-244;    156-312:    172- 

6613. 
Misc.  42-005;  40-470:  57-449. 
N.    Y.    Supp.    O8-710,    853:    107- 

1041;    144-470:    147-826;   158- 

058. 
Civ.   Proe.   10-177. 
Abb.  N.  C.  20-149. 
382. 
N.  Y.   107-111:  115-85;  134-141; 

1IO-153  :     132-520  ;     183-307 ; 

104-440;   200-186. 
Hun.  42-320;  44-307:  50-58;  60- 

219;   73-430:  85-48. 
*pp.    Dlv.    17-184:    48-396;    56- 

593:    5O-150:    62-60:    74-7:   83- 

170;    03-490;    100-473 ;    106- 

17:    110-261,    700;    123-418; 

1 32-453 ;     1 38-354 :    1 43-140 ; 

158-720:      161-855:      102-27, 

357,    930;    100-315;    168-523; 

1 70-201 :    1 72-305. 
MNr.    0-37:    0-718:    11-384:    13- 

558;     17-1  SO;     21-578:     23-007; 

27-189;    30-281;    31-975;    30- 


14;  40^67.  60S; 

:  63-540;   1S-ii 

1;     SIM?--      - 


:«»-a<*:i;  ;•«- , 


;rs? 


100-787:      1W-WH; 

120-848;     14T-82B  : 

h:      IBM-Aid:      lOtHEM. 

r.  0-T18;  17-180;  SK-607; 
■;     30-381;     31-97B:     BO- 


Civ.  Froc.  1K-35C. 

Abb.  N.  C.  90-428:  22-401.  482. 

IIcdi!  15-333.  ' 
Subd.  1. 

N.     Y.    4B-SM:    4*-!Jlp;    04-410: 


;  Wi-284; 

lis~r,i>: 
life-aas; 


J:  02-4 

I13-24B;       116-3T.4; 

110-220:       ltl-M; 

141-2H!;    15a-3iffl. 
Him.    2-94;    Si-113;    BH-4r>T:    3t- 

128:    3»-3.r)(li    !MML3;    BK-UJ4. 
App.  ttlr.  4-40!:  7-464:  30-214. 
Mlar.    0-234;    03-341. 
H.    T.    Supp.    133-1007;    190-14. 
St.    Itcn'r.     17-3110;     111-TlM;    31- 

4S1:   34-443:   37-579. 
Civ.  IToc.  1S-274:  10-1:10. 
Abb.  V  C.  23-4TB  ;  20O-25B. 
RBbd.  >. 

"-52T;   14H-7. 


Hum 


"&.-! 


niv. 


-21a 

12-3T;      117-7!>', 


W?*80l!   368;    14^-908; 
30-482; 


■7117  ; 
1041- 


suh.i.  a. 

N.    Y,    B2-044:    BT-3M;    Hl«-31.'i: 
JIK-Sfitl:       11S-1M;       l»!!-:,r,4; 
148-T. 
un.M-BH:  34-510;  3T-277;  4»- 


17:!; 

A[ip.     " 

3H1 


■    ' 


.....    H-nM:    6*mio;    «e 

:    l:sa-8r>1,   3.1B;  14H-178. 

T-2;    (WI-B41  :   7o-13fl. 
T.    Hupp.   KO-25H;    1W-190. 
.    Pmc  8B-aS3. 
T.    Super.   63-347. 


.    HI' 


1111-147. 


N.     Y,     m-ITO;    *f-1 


:      Rlt-I.lfl:     IW-a 


BB-lBBi'  74-7 


03-331.  335:  0B-S22 ;  lid. 
714;  130-000;  14S-37I1;  144 
811;  14M-57S;  130-255;  1B«- 
34!!);  102-26;  104-6S2:  io»- 
40B;   173-7117. 

Mlsr.  U-HI5  ;  23-424  :  40-30  ;  M. 
37J:   T»-:ao:   IHUil] 

N.   T.    Siipn.   .HI-  — 

K»*77«r  i«»- 

lM-nflO;    1SA-5S8:.    130-77$ 


'  fcuir, 


Ki.     Hi'p'r. 


1441-1010;      ISO-WJ 

;    10-400;    2>- 

i-l  !3;     S3-312. 


SB-GIB;   'iflB-81D. 
Abb,  K.  C.  17-4H0, 
Irtbil.  7. 

S.   Y.   112-624. 
an.  4K-B29:  47-52;  08-276:  57- 


H0-627: 


107- 

So-OSJ: 


.  *W>-in9. 

22-401;    27-21 
"17:   0O-612 

■app.     S-22B:     27-438: 
1O2-4.-.0. 
St.  K*pT.  38-344;  47-790. 
Clr.    Proc.   7-241;  1H-33T. 
3*0, 

N.    Y.    1143-397 ;    1BG-254 ;    BGO- 
188:  2ITU20T. 

391;  i30M.il;  U§-T*2;    i4«- 
BBB;  IbB-SS.1,. 
N.     Y.    SUbp.    ST-B51 ;    lOB-325; 

1  3M-NB4. 

St.  Hep'r.  34*519. 

6onpo]v,   2-322.  . 
.  V.  Ann.  Ca«.  b-ML 
Kubd.  l. 

MISC.   7-GSO. 

Stum,  a. 

R.    V     «M0*;    WMI10;    l(«»-5.-.7: 

Apb.    rJlr.' 4tl-lB:  TU4T2;    112- 

37;    12(t-51H, 
MlW.   llMM:   fi' 
N.   T.   Snpfr.   ' 
•tHbtl.  4. 

App.'  niv.  lfll*829. 

Hniu  4T-2S. 

N.  T.    SBflp.  1111-314;    148-922. 


fc:  ■?,r,,!»A!;7'.i,.M;J..v 
'.".    .:;v    ■•- 

?'•■:■  yr™* 

tm 


sw 


r»«.  4-t 

3S4. 
N.   Y.  m7-70. 
Hun.  24-82. 


NOTES. 


If.  T.  Subp.  87« 


'1ST.  .189. 
jMl-5s7. 


Gt-428;  00-243;  70- 


Cotiiiul?,  St-019. 

Stiitd.  1. 

N.    Y.   85-383;    lOft-315. 

Mi-C,  23-299. 
St.  Rt>pr.  81-472. 
civ.  I»ttc.  23-307. 

3S5. 

Hun.   4p-3(to.  w  ^     ^ 

App.    Dlv.   40-$6d;  *5-83 ;    148- 

569;   158-162. 
Misc.    27-23. 
N.   Y.  Supp.  57-910;  fci-516;  77- 

10T8. 
Civ.  Proc.  20-67. 
Stibd.   1. 

N.   Y.  43-514. 

Misc.  27-24,  684;  02-630. 

Supp.    115-728.. 

fct.  Rep'r.  aa*5T8.      , 

Civ.  Proc.  15-209;  20-67. 

S*  Y.   140-150;  l«d-408 


ili'n,  87-36. 
App.   t)lv.  5-oSSt  2»-206;  40-194 
53-485;      70-127;       147-217 


858. 


N.  .Y.  12/I-W0:  i»8M32:  133- 
C17:  1»4«14|(  145-1;  152-535; 
1 72-51 U:  183-307,  408;  lOO- 
m»-    1IM-7C;   400-200;   ill  5-13; 

ait-rtfo. 

Hun.  «tt-4l.  342;  f3-432;  ts-380: 
M-550. 


nwm 


537;    187-39T; 
23-281. 


Mlsf.      17-4'J7;     44-10fi;    .25-281. 

560:  30-884:  41-30,  47ft  t  4d- 
320:  50-330;  57-4J0:  08-5-40: 
84-650;  88*176;  78-392 ;  80- 


1005:  122-620:  1251-6*0: 
120-892  ;  181-89  \  ,  187-54 
141-fil.     401):     148-654.     1X5 1 : 


18O-010:   183-214. 
St.  Rop'r.  18-46. 


Civ.  Proc.  21-102. 
Abb.  N.  C.  20-428:  31-418. 
380. 

N.   Y.   125-321. 
App.   ttiv.   149- 

Mlsc.   31-544. 


App.  t>lv.  142-792;  154*136. 


300. 

N.  Y.  04-217. 
Hun.  05-2Q. 

App.  DIv.  17-518:  5d-97;  102- 
16:    100-528;    143-143;    154- 

Mlsc.   0-36;   33-663;   03-226. 
N.   Y.  Supp.  45-707:  Ox-20«:  02- 

1012  ;    OS-711  ;    88-338  ;    138- 

129. 
St.   Rep'r.  3-576. 
300a. 

N.     Y.     208-404;    217-245.    258: 

220-357.  . 

App.      DIv.      102- If);      112-290; 

143-143;   145-257.   258;    150- 

59. 

Misc.   41-522;  03-226. 

N.     Y.     Supp.     85-32;     82-1003; 
127-411;  130-27;  133-970. 
301. 

App.    DIv.    142-792. 

Hun.  8-455. 

N.    Y.    Supp.    93-711. 

Week.   Dlff.   12-233. 
302. 

N.  Y.  01-497 ;  18^-408. 

Huni   84-50;   70-24;   80-118. 

App.   1)1  v.   8-346;  21-522. 

N.  Y.  Supp.  18-571;  34-1083. 

Lane.  8-296. 
304. 

N.  Y.  00-18B;  158-118;  182-191; 

1 84-224. 
App.  DJv.  18-598 ;  38-372  ;  138- 

.  77;  148-265. 
Mtar.  38-606:  55-309. 
N.   Y.   Supp.   78-80;    148-448. 
305. 

^rJ'.S4-417  L  T*"l»e  ;  88-75  ; 
JttrTrMU  08-217;  187-346; 
113-243;   172-497. 

lluri.  10-9  |  18*386  ;  14-557  ;  28- 
39.:»;  80-94;  87-50-1 ;  81-87:  83- 
147:  80-424:   71-325. 

App.  Hv.  4-254  ;  14-267  ;  42-361. 
620:  52-68 :  58-496;  83-004: 
08-493 :  11-472 :  108-396. 
485:  151-881;  152-78.  81; 
100-319. 

MIsp.  7-266:  10-217:  22-433:  2S- 
573  :  20-168 ;  33-375 ;  53-463 ; 

33-nno. 

N.  V.  Sttpp.  50-146.  853:  84-8«1 : 
87-466:  80-518;  88-1852:  OO- 
760:  02-129:  04-005  :  185- 
906  ;  lOt- 58 4  ;  188-787  ;  144- 
476. 

N.  Y.  Super.  4-896. 


NOTHS. 


8(H)* 

N.  Y.  81-143;  02-230;  107-72; 

186-37;      100-202;      214-110; 

215-10. 
Hun,   10-103;  00-552;  01-552. 
App.     Dlv.    9-346;     24-418;    93- 

IU9;   HO-5S8;   123-298;  1SO- 

220;    184-384;    137-70;    139- 

450  ;  152-286 ;  155-437,  442. 
Misc.     11-384:    40-67;     57-186; 

02-599;    70-350;   00-484. 
N.   Y.  Supp.  32-148;  3U-238:  43- 

383;  4M-416;  81-249;  80-1009; 

101-387;     114-356;     110-98; 

124-GGO ;       137-54  ;       130-778 ; 

100-010. 
Civ.  Proc.  0-86. 
Abb.    N.   C.  22-482. 
N.  Y.  Ann.  Cas.  5-161. 
Snbd.  1. 

Hud,  28-S1. 
Sub  a.  2. 
Hun,   48-99. 
App.    Div.    104-238. 
Snbd.  3. 

N.   Y.   153-321. 
Hun.   10-175. 
Misc.   16-304. 
N.   Y.    Supp.   140-654. 
St.  Rep'r.  0-763. 
307. 

N.   Y.   132-377. 
Hun,  85-48. 
App.    Div.    104-238. 
Misc.    17-427 :   08-589,   593. 
N.   Y    Supp.  26-769;   140-654. 
308. 

N.  Y.  208-480. 

App.   Div.  O-270:  11-479:  15-104. 

21-412:  31-581:  66-416;   115- 

96;   131-125;   154-931. 
Misc.   45-339;   64-391;   70-500. 
N.   Y.   Snpp.  44-271:  47-569;  52- 

221  ;    00-1002  ;    00-340  ;   .118- 

523. 
Civ.   Froc.   10-157. 
300. 
N.  Y.  122-263;  141-409;  140-84: 

156-237  ;    187-491  ;    104-15. 
Hun,  50-318;  64-397,  498;  76-25; 

77-25;  81-209,  212. 
App.  Div.  6-270;  31-580;  34-188; 

73-428:   76-448;  00-47  ;   121- 

196;    172-408. 
Misc.     6-252;     10-126;    18-215; 

04-392. 
N.   Y.  Supp.  28-239":  30-714.  940; 

52-222 ;  77-71 ;   115-200. 
Civ.   Proc.   10-157. 
Abb.   N.  C.  31-297,  n. 
N.  Y.  Ann.  Cas.  5-338;  8-360. 
400. 
App.  Div.  6-270;  121-196;  142- 

793. 
401. 

N.     Y.     102-400;    144-512;    148- 

306;    172-497:   178-228;  183- 

408;   200-81;   217-272. 


Hun,  71-596;  75-311;  78-307. 
App.    Dlv.    19-435;    21-410;   L_ 

4/4;     58-494;     67-428;    90-45; 

94-195;       104-20;       105-249; 

112-200;     124-206;     146-&; 

154-139;    175-372;    176-272. 
Misc.  6-37;  17-136;  26-46U;  M- 

376;  91-160. 

N.  Y.  Supp.  44-247:  47-560;  65- 
449;  00-518;  85-592;  8T- 
1011;  93-998;  98-423;  108- 
704;  130-397;  139-129:  161- 
695. 

Civ.    Proc.   25-307. 

N.  Y.  Ann.  Cas.  1-205;  2-424. 
402. 

N.  Y.  188-408. 

Hun,  48-97.  J 

App.    Div.   9-346;   98-381;   13*     ! 
451. 

N.  Y.  Supp.   114-763;   124-660. 

St.   Kep'r.   10-339. 

X.  Y.  Super.  48-383. 
403. 

N.  Y.  107-104;  140-409;  141- 
409  ;  149-65  ;  188-408. 

Hun,  24-130;  71-327. 

App.  Dlv.   109-402;   170-199. 

Misc.   11-229;   34-062;   55-192. 

N.  Y.   Supp.   70-592;   156-14. 

Dem.  2-29;  3-301. 
465. 

N.  Y.  119-344;  176-403;  200- 
82;   214-13,   109;   215-537. 

Hun,  53-194;  6«*-4;  81-211. 

App.   Div.  31-581;  36-82:  62-3«; 
84-442;    90-47;    106-90;    111- 
767;    156-790,    794;    159-318; 
163-50:    171-395. 

Misc.  24-457;  51-464;  56-668; 
63-264;    85-535;    88-307. 

N.  Y.  Supp.  53-710;  55-515;  70- 
856;  94-319:  97-843:  lOO- 
424;  1O7-809;  116-615;  123- 
113  ;  137-964  ;  142-401 ;  145- 
432;  147-475;  148-509;  15©- 
683;    162-96L 

Civ.  Proc.  19-391. 

N.  Y.  Ann.  Cas.  2-37. 
406. 

N.  Y.  122-222;  149-68;  217- 
245. 

Hun,  47-539;  49-439:  63-122:  64- 
397;  65-74;  71-596,  598;  74- 
433;  81-209. 

App.    Div.    131-366. 

Misc.    11-231. 

N.  Y.  Supp.  58-197;  115-289. 

Connoiy,  2-285. 
407. 

N.   Y.  57-351. 

Cow.  6-238. 
408. 

N.  Y.  91-308. 

Hun,  82-104. 
409. 

Law  Bull.  2-14. 


NOTES. 


410. 

N.    Y.    75-579;    82-400;    89-456; 
92-584;  104-192;  113-243;  115- 

86;  120-251;   125-525;   127-64; 

128-371;  133-5;  146-156;  141- 

216. 
Hud,  46-597;  50-59;  51-402;  00- 

219;  62-185;  64-407;  83-1G5. 
App.  Div.  7-464;  34-179;  32-630; 

^42-361;   43-302;   74-7'   03-317; 

96-321 ;     143-186 ;     151-588  ; 

156-251;     161-854;     166-315; 

167-398 
Misc.    7-446;    16-317;    47-500; 

58-89;   89-711. 
N.  Y.  Supp.  51-775:  52-807:  87- 

878;  9M66;   117-177;   136- 

371  ;  141-409 ;  147-116  ;  149- 

664. 
8t.  Rep'r.  31-52:  38-850;  41-217; 

46-786;  BO-617. 
Abb.  N.   Q.  16-452;  22-484;  27- 


N.  Y.  Super.  51-320. 
Dem.  5-334. 
0«M.l. 

N.  Y.  169-224. 

liun,    30-540;    47-541;    48-102; 

74-627. 
Apo.    Div.   5-76;    10-450;    156- 

Mlsc.   63-543. 

St.    Rep'r.    31-976;    38-589;    49- 

454. 
Connolv,   1-545. 
Subd.  2. 

N.     Y.    82-1;    91-106;    100-262; 

1 40-150 
App.   Div.' 98-317;   156-251. 
Civ.  Proc.  21-5. 
412 

App.    Div.    30-77;    36-85;    142- 

Ml8C.'24-457;  41-558.  o^o 

N.   Y.   Supp.  55-515;   126-848. 
St.   Rep'r.  24-295. 
413. 

N.   Y.  102-720. 

Hun.  24-438;  27-166;  29-344;  60- 

344 

App.  *Div.  1-326;  32-227;  119- 
583;  125-200;  133-359;  140- 
227:    168-523. 

Misc.  31-254  ;  53-463 ;  56-351. 

N.    Y.    Supp.    117-339. 

St.  Rep'r.  14-158. 

Civ.  Proc.  19-210. 
414. 

N.  Y.  81-148:  82-142;  99-l&«t 
120-315;  125-202:  127-02 
183-517 ;  144-512 :  145-423 
148-7  ;  186-37  ;  2O0-81 ;  214- 

108. 
Hun,  39-343;  44-397;  62-189:  63- 
41:  71-597:  77-26;  81-211:  83- 
207 
App.' Div.    22-311;    89-214;    31- 
681;  38-82;  39-93;  51-428;  61- 


241  ;    66-344  ;  82-575  ;  93-490  ; 

94-46  ;        95-357  ;        1 05-1 68  ; 

100-90  ;     119-588  ;     132-245 ; 

139-450;     142-55;     154-140; 

166-580  ;    163-51,    675. 
Misc.  15-559;  25-2SU:  36-745;  40- 

67;    41-477;    51-466;    63-264; 

91-100:    97-272. 
N.  Y.  Supp.  52-223;  55-431.  516; 

85-592  ;  87-842 ;  88-717 :  93- 

1012;  94-310;    1 66-424  :    116- 

615,  1042,  126-880  ;  145-754  ; 

147-475;    148-1013. 

St.    Rep'r.    27-180;    36-281:    31- 

482;   33-1025;   37-579;   43-88. 
Abb.  N.  C.  18-417:  22-482. 
N.  Y.  Ann.  Cas.  1-207. 
Sobd.  1. 
N.   Y.  89-315:  119-347;  144-515; 

145-423;    200-83. 
Hun,   56-322;   53-194:   57-567 
App.    Div.   9-341  ;  95-857  ;   105- 
168;    119-675,   588;    132-245; 
154-931. 
N.   Y.   Supp.   164-100. 
Misc.  71-105. 
St.   Rep'r.  32-686;  33-344. 
N.  Y.  Super.  49-527. 
Subd.  2. 

N.  Y.  87-441. 
Civ.   Proc.  7-324;  14-425. 
Subd.  3. 
N.   Y.  94-217;  101-574:  152-529. 
Hun,  30-541;  32-205;  33-532. 
Misc.    5-485;   22-490. 
Civ.   Proc.  5-278;  7-241. 
Abb.  N.  C.  13-420. 
Subd.  4. 
Hun,  47-52;  70-65. 
Misc.  9-233:  21-457:  25-281. 
N.   Y.    Supp.    28-241;    53-711; 
131-39. 
St.  Rep'r.  53-511. 
Civ.  Proc.   19-212. 
Abb.  N.  C.  23-479:  31-297. 
N.  Y.  Super.  51-320. 
415 

N."  Y.  59-533 ;  148-7  ;  178-223 ; 

183-300;   194-77. 
Hun,    7-7;    10-328;    14-189;    10- 

240;  63-41:  7O-06. 
App.    Div.  5-201;   36-82;   40-117: 
TO-503:  82-575:  93-194,  317; 
123-244  ;    134-385  ;    139-449. 
Misc.    16-401;    17-4:27 ;   41-477; 

55-132;   107-1047 
N.    Y.    Supp.    81-579;    87r563 ; 

144-476;  145-432. 
Civ.  Proc.  11-42. 
416. 

N    Y.  84-622;  126-405:   136-5il. 
Hun,   13-579;  15-97:   27-48;   85- 

591 
App.  Div.  1-590:  23-506:  47-236; 
67-319:        91-421:        IOfl-262- 
130-874 ;     134-840 ;     141-39  ; 
144-375;      158-900;      172-407. 


1001 


NOTES. 


Misc.   6-250,   254;   7-397;   14-424; 

22-321';   80-GQS;  66-577;  89- 

1U3. 
N.  V.  Supp.  29-1105;  50-323;  74- 

500;  1111-713;  129-577;  135- 

670;    188-6N2;    151-385;    158- 

409;   15U-231. 
Civ.   Proc.   28-320. 
N.  Y.  Ann.  Cas.  9-379. 
417. 
N.  Y.  177-234:  188-55. 
Hun,  24-036,646. 
App.    Div.    45-421;    67-319;   94- 

441 
Misc.*  24-514:   88-605;   48-178; 

53-241);    97-630;   08-378. 
N.   Y.   Supp.  41-212;  53-920;  74* 

000;  88*235;  95-255;  108-177; 

162-1075. 
Abb.   N.  C.   18*200. 
Daly,   10-390. 
418. 

N.    Y.    130-571;    177-235 

App.    Div.    15-440,    406;    81-50. 
Misc.      29-288;      4**173;      98- 
378. 

N.    Y.    Supp.    41-212;-  95-055; 
144-838. 

N.   Y.   Super.  58-183. 

N.   Y.  Ann.  Cas.  4-192. 
419. 

Hun,  91-46. 

App.  Div.  15-446;  159-800. 

N.   Y.  Supp.  44-451. 

Civ.  Proc.  15-320:  21-39. 

N.  Y.  Ann.  Cas.  4-190. 
429. 

N.  Y.  182-285. 

Hun,  59-6. 

App.  Div.  14-462;  15-446;  31- 
289;  37-327:  49-280:  70-25:  88- 
277;  111-614;  126-813;  148- 
303;  159-800;  161-020;  170- 
73 

MIso"   23-337. 

N.  Y.  Supp.  52-986;  63-267; 
144-8*9;    140-804. 

N.  Y.  Ann.   Cas.   4-192;  6-65. 
421. 

N.  Y.  177-234;  188-51*. 

Hun.  36-201. 

App.  Div.  15-490;  8*H3D;  48- 
580;  W-'Jtn:  85-004;  88-275: 
101-287;  192-428;  10JHQ'' : 
108-234;  148-802;  Iffft-SQO; 
166-8S. 

Misc.    10-259;    17-&63 ;    87-330; 

67-501:   08-37U.' 
N.    Y.   Supn.  44-407:  5 J -658;  58- 

721:     83-358:     HH-fl :     91-^58: 

92-512 ;       93-005 ;       111-850  ; 

123-353;      147-545;      151-fjOQ: 

168-1075. 
Civ.  Prop.  11-452;  15-6,  S65;  19- 

333;  21-330. 
N.   Y.  Ann.  Oqs.  1*407. 
422. 

Hun,  16-625. 


App.  Div.  15-407  ;  88-275 ;  136- 

626;    148-302. 
Misc.  82-539. 

N.  V.   Supp.  67-460;  1*5-71. 
GIy.   Proc.  6-69. 
How.  58-276;  68-70;  66-97. 
423. 
App.   Div.  4-618;  17*080. 
Civ.  Proc.  15-39. 
£f.  Y.  Ann.  Cas.  4-164. 

I?.'  y.   198-355:   142-155. 

App.      Div.      43-17!) :      129-732; 

126-602:     184-840;     J*l-3»: 

145-829!    148*309;     164-109. 

113 :   167-102. 
Misc.  7-427:  16-544:  96-146;  28- 

571;     56-178;     TO-208;      66- 

577;  68-134. 
N.    Y.    Supp.  J&6-8Q5;    197-842; 

119-6*6;    873,    97fr:   I**- 782; 

448-10#g;    149-443?  500. 
425. 

N.  Y.  199-1QQ. 
Hun,  88-424. 
App.  Div.  198-175. 
Misc.  23-545. 
N.  Y.  Supp.  96-52. 
426.  r 

4pp.  D|v.  66-587 ;  90-378 ;  404- 

494;   157-607;  173-907. 
Misc.    51-237;    73-74:   9§-«H. 
N.  Y.  Supp.  50-472;  fr*--77;  80- 

254;    il%-713. 
St.  Rep'r.  17-427. 
Civ.    Proc.    14-406;   10-35};   g|* 

N.  Y."  Ann.  Cas.  10*849. 
fubd.  1. 

N.  Y.  84-445,  622. 
Hun,  47-607. 

£%#?:  M:«W7- 

Civ.   Proc.  MOJ:  14»«44. 

A|*b.  a?,  c.  if-ioi. 

fabd.  2. 

App.  Div.  27-281 ;  157-607. 
Misc.   22-589. 

2*.  Y.  Bupn.  RO-74T ;  182*400. 
Civ.   Proc:   12-151. 

Abb.  tf.  0.  UHK- 

n.  y.  _ 

Hun, 

App.  Div.  Iftf-vQOT. 
«nbd.  4. 

N.  Y.  66-124:  87*568. 

Hup.   56-423:   58-003:  69-622 

rm.607.  * 

254  :  ®?'04A 
How.  ffc.  40*144;  24,89:  5M96. 


427 


4if  •  P«*    JSrUP  f  *<hW  •  «*■ 
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NOTES. 


60;    106-391;    133-171;    187- 

340. 

Hun,   34-183;   47-600. 

Misc.  12-233. 

N.    Y.     Supp.    TO-747;     94-808 ; 
122-174. 

N.  Y.  Ann.  Cas.  2-117. 
#28. 

N.  Y.  105-841.  _„  <Ji0     ^gmM 

App.  Dlv.  27-281;  73-143;  UW« 
$9;  100-388;  18**840. 

Misc.  23-688:  73r74-      mArm    M 

N.  Y.  Supp.  50-741 ';  TO-747    83- 
809;  182-174;  188-460. 

Civ.  Proc.  85-808. 
420. 

Civ.  Proc.  15-39. 
4»0. 

N.   Y.   105-340;  817-275.  n     ^ 

App.     DiT.     93^876;     188-117; 
157-608. 

Misc.    7-1)9;    04-261.   ^nm 

N.   Y.   Supp.  89-434;   137-1. 

"N."  Y.  87-137;   101 -44.0;   138-491. 
II iin,  85-479:  73-$08. 
App.  Div.  55-20:  Of-BSJ:  80-382; 

H6-633:     88-225:     01-9,     94; 

187-426:    149-494: 
Misc.    18-479;   58-505;   68-407; 

72-261;  98-380. 
N    Y.  Supp.  33-080:  80-889:  85- 

450;    8<gI-438:    111-645;    115- 

950;  187-227.  

Civ.  Proc.  14-266:  15-898. 
N.   Y.  Sniper.  5.9-480. 
Snbfl.   1. 

App.   Dlv.    187-426. 
8ubd.  8. 
S.  Y.  181-220:  t?8-498:  l«t-6W. 
Hnn.  33-152;  4)8-191:  ffX-301;  T8- 

32    297 
App!      DIt.      67-557:      132-41Q; 

174-261. 
Misc.   14-485:  l«-4:  17-558: 

051,  720 ;  58-531 1  88-fe2« 

N.    Y.    Supp.   t-it»:  l0o"J?Jl3: 
800;     m-1093;     IW-.390: 

713;  iWw.  11C,:U°1- 

St.   RepT.  16-774:  82-1)9.         _ 
Civ.    Proc    19^234;    }5-?62;    18- 

364;  88-«5. 
432 

K."  Y.  87-137.  855;  93-598;  113- 

437:    12>718_:    137-010;    13fl- 


27- 


227;    148-897;    144-602,    923; 

m»-HD9:      156-219;     159-992; 

158-1021:  lttO-98. 
St.   Bep'r.  88-406. 
Abb.  N.  C  23-233. 
N.  Y.  Super.  59-480. 
N.  Y.  Ann.  Caa.  4-248;  9-3*8. 

Bubd.  1. 

N.   Y.  87-»5:   280-202.  273. 
Hun,  17-317;  32-190;  35-177;  60- 

286 
App.'  J>lv.    3 Or 288;    60-32;    88- 

138:    132-693:    14O-308;    173- 

664 
NY.    Supp.    55-743:     57-^12: 

160-98. 
St.  Rep'r.  51-304. 
-'      Proc.  13-234. 


3^-177. 
66-13 


265;  170-145:  180-241;  loo- 
471:  217-275,  437;  218-45. 

Hun.  81-207. 

Apo.  Dlv.  3-574;  Afc-M*:  7J-2nO: 
87-234:      104-spu7 :      IT*-?  78. 

582;  120-737;  124-207:  taa- 


050;  116-906:  121-368; 


Civ. 

Abb.  N.  C 
How.  Pr.  66-134. 
N.  Y.  Ann.  Cas.  10-339. 
lubd.  8. 

AppT  D??.7I-lIfc:  41-139;  6P-M; 

Y7-210;       98-138:       124-207; 

132-693 ;     157-003. 
X.    Y.    Supp.    58-770;    66-1024; 

09-099. 
St.  Rep'r.  50-282. 
N.  Y.  Ann.  Caa.  1Q-339. 

Bubd.  3» 

N.    Y.    70-223;    87-137;    99-679; 

104-480;      115-437;      130-34$; 

148-283;   220-262. 
Hun,  48-190;  72-602;  84-286;  85- 

4Q4;  90-36. 
App.    Dlv.    J-135;    8-574:    55-16 

H9-567;  60-32:  86-582 :  77-21 0 

87-235  ;      98-1 38  ;      132-693 

157-608;    169-919. 
MlHC.  13-86. 

N.   Y.    Supp.   5-493:   21-543;  88- 
4*9.    992;    84-308;    117-382; 

144-839;     153-935;     156-219. 
St.   R*p'r.  7-872;  82-849.       * 
Civ.  Proc.  88-485. 

Pr.  N.  8.  8-156. 
Ann.  Cas.  10-341. 

433. 

N.  Y. 
App. 
Ilun, 
N.   Y. 
434. 
Hun.  15-588.  ^^  At%A 

App.  Plv.  18-409;  104-494. 
N.  Y.  Supp.  73-273. 
N.  Y.  Ann.  Cas.  1-407;  19-343. 

Sabd.  8* 

N.  Y. -73-256;  138-269;  143-78. 
App.   Dlv.   8?i-188;   85-105;   6Q- 
587;  67-557. 
435. 

N.  Y.  122-264:  148-310. 
Huq.  69-273;  74-033. 
App.      Div.      132-95;      148-742; 
127-  I  167-717,    718. 

1003 


I!."! 


104-477. 

Div.     108-175 

83-424. 
Supp.  96-35; 


132-267. 

110-906. 


NOTES. 


* 


Misc.  8-240;  30-218  ;  42-267* 
55*322  ;  56-322  ;  60-341 ;  81- 
364 ;  83-527. 

N~Ya  S"PP-  02-lC5:  8.-S-1063;  86- 
543;  107-033;  112-470;  133- 
340;  142-193;   153-269. 

St.   Rop'r.   12-652. 

Civ.   Proc.    10-157;  25-308. 

N.  Y.  Ann.  Cas.  2-425;  8-18. 
436. 

Hun,  60-273. 

App.  Div.  148-742;  167-717, 
718. 

Misc.    22-542;    30-218;   42-267; 
55-322;  63-32;  83-527. 

N.  Y  Supp.  40-1004:  02-165:  86- 
543;  105-347:  117-306;  133- 
840;.  142-190;   153-269. 

N.  Y.  Ann.  Cas.  8-18. 
437 

n!  Y.  122-264. 

App.   Div.   75-47;   148-742. 

Misc.  23-300  :  56-322  ;  81-364. 

N.  Y.  Supp.  50-899;   111-1089; 

A4a— J.9o. 

St.   Rcp'r.   13-432. 
Civ.  Proc.  10-157. 
N.  Y.  Ann.  Cas.  8-18. 
438. 

N.    Y.    80-544:    08-666;    112-390; 
104-176;    148-310;    178-223; 

182-228:    180-447;    220-337. 
Hun.  16-456;  26-465:  27-41;  30- 

207;  32-17;  50-352. 
App.    Div.    35-587;    58-376;    81- 

214;   102-430;  il5-409 ;  117- 

115;    11O-640;    123-69;    124- 

318;    125-543;    126-751,    75S ; 

136-811;    137-205,   212;    143- 

826;   171-548. 
Misc.  8-606;  16-148,  691;  28-117; 

37-517:   38-575:   51-238;  59- 

4;  66-75;   02-606. 
N.  ¥.  Supp.  20-395:  75-973:  86- 

543:  107-762:  111-386.  1089; 

110-713  ;    122-757  ;    128-18  ; 

145-354;     156-280;     157-755. 
St.   Rop'r.  4-867. 
Civ.  Proc.   14-46.  90;  15-77;  16- 

391. 
N.  Y.  Ann.  Cas.  2-425. 
N.   Y.   Super.  55-220. 
Snbd.  1. 

N.     Y.    50-677;    63-114;    85-313; 

88-216;  08-665;  128-591. 
Hun,  67-287. 
App.    Div.    0-462 ;    22-474  ;    66- 

551;    126-752;    148-300. 
Misc.  8-240. 

St.  Rep'r.  15-904;  28-317. 
Civ.   Proc.  6-218. 
Snbd.  2. 

N.   Y.  74-68. 

N.    Y.    Snpp.    2-355;    22-1089; 

161-963. 


Snbd.  3. 

App.    Div.    06-5S6:    173-143. 
Misc.  83-524. 
Snbd.  4. 

N.    Y.    72-239:     76-78;     101-35; 
ISO- 193:  155-62.  129. 

Hun.  »-ti25;  14-74;  00-233 

App.    Div.   167-718. 

N.   Y.   Supp.   153-269. 
Snbd.  5. 

N.     Y.    HO-645;    112-385;    121- 
694;   1 78-223:  210-363. 

Hun,  67-287. 

App.    Div.   0-462:   45-528;  119- 

^   648,    662;    126-752;    131-761 

Misc.  8-240. 

N.   Y.  Supp.   104-185. 

St.  Rep'r.  28-317;  51-384. 

Civ.  Proc.  6-221. 

App.   Div.   1-404. 
Snbd.  6. 

Misc.  23-299. 
Snbd.  7. 

Misc.  27-348. 
430. 

N.  Y.  112-382;  127-492;  145- 
172;  176-520;   182-228. 

Hun,  27-40;  36-224. 

App.  Div.  0-462;  22-474;  60-1©; 
75-47  ;  08-141  ;  102-430 ;  123- 
69;  124-318:  126-752.  75* : 
120-581;  137-205;  130-460; 
140-233:  147-112;  152-7*: 
171-548. 

Misc.  16-148:  28-117:  38-57.-i; 
5»-4;  63-386;  66-75;  67- 
560;    68-528:   83-525;   92-607. 

N.  Y.  Supp.  50-323;  70-139:  77- 
959;  8  4-135:  90-561:  168-75:8: 
111-386;  114-436;  116-852: 
124-301;  125-107;  131-805; 
145-354;    157-755. 

Civ.   Proc.   14-45,  88. 
440. 

N.  Y.  131-184;  18O-402. 

Ilun,   38-152. 

App.    Div.    14-398:    34-186:   43- 

179;  46-310:  67-504:  73-77:  75- 

47;     111-581;     131-761,    765; 

136-810;      137-205:      166-«Ki: 

171-25. 
Misc.     7-523;     31-54;     49-336; 

5O-20;     66-75;     83-525;    02- 
607. 
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145-S54:      152-257;     156-2S0. 

944;    161-780. 
St.  Rcp'r.  11-264. 
Civ.  Proc.  10-465. 
N.  Y.  Super.  55-516. 
441. 

N.   Y.  76-599:  80-397:  133-61. 
App.      Div.      53-259;     106-294; 

137-205. 
Misc.    7-523:    46-327:    49-336: 

50-267;  66-75:  92-607. 


NOTES. 


N.    Y.    Supp.    81-1031;    1111-713; 

1 50-200. 
Civ.   True.  10-105. 
442. 

X.    Y.  142-214. 

Hun.    »s-ir>2;    54-577. 

App.    Div.   46-810;  75-47;   100- 

720 ;  *  137-205 ;    130-176 ;    167- 

218-220. 
Misc.   47-249. 
X.   \.  Supp.  56-899;  61-686;  77- 

97,9 ;     65-872 ;     06-543  ;     97- 

1003;    123-749;    152-647. 
443. 

X.    Y.   142-213. 

Hun,' 37-280;  38-152. 

App.      Div.      14-398;      137-20.1; 

166-696;     167-218-220;     170- 

570. 
Mlsr,    02-607. 
X.    Y.    Supp.    163-570. 
Snbd.    1. 

X.    Y.    Supo.   156-280. 
Snbd.  2. 

App.    Div.   1G6-696. 
167-718. 
Misc.   02-607. 

N.    Y.    Supp.    152-647;   156-280. 
Suhd.    3. 

X.    Y.   216-363. 
8  ubd.    5. 

X.    Y.    Supp.    161-160. 
4*44. 

App.   Div.  50-451  ;  66-444  ;  137- 

205. 
N.    Y.  Supp.  80-564. 
445. 

X.   Y.  132-367. 

Hun.   56-242, 

App.    Div.    71-526:    117-426. 

Misc.    7-528;    55-378;   02-607. 

X.    Y.    Supp.    75-1021;    162-595  : 

1  O4-(J70 ;       1 56-23  ;       1 56-2S0 ; 

161-411. 
440- 
N.    Y.  87-599;  117-442. 
Hun.  10-300;  27-596:  84-243;  OO- 

161. 
App.     1)1  v.    17-619:    40-268:  -53- 

171;     75-532:    77-172:     86-514: 

1)5-624:      167-137:      111-676: 

1 10-523  ;     126-582 ;     1 38- 1 63 : 

153-817;    155-352,   424;   166- 

658. 
Misc.    12-315:    16-312.    4S3:    32- 

■J8  4  :  33-561:  45-37:  4S-174: 

40-2;   54-157:   08-6*0. 
N.    Y.    Supp.    5- ISO:    63-417:   65- 

84  S  :  78-276  :  81-129  ;  64-954 

66-400;      06-1026:      16  1-323 

1 1 0-938  ;      1 38-969  :      1 46-43  ; 

142-895;    154-173;    163-326. 
St.   R«»p'r.   66-171. 
Civ.  Proc.  14-320,  328. 
447. 
N.  Y.  160-267:  128-532:  133-54: 

155-39. 


Uuu.  54-577;  06-5S6. 

App.     Div.    4-56;    7-279;    8-588; 

6-121;  20-554;  38-362;  51-390; 

53-108;   54-16;   58-59;  67-594; 

75-432;     78-335;     02-425;     05- 

624;    114-72;    115-210;    142- 

625;    175-248. 
Misc.   23-409;  24-8;   26-489;   32- 

284;    33-373.    561;    44-276;    45- 

37,    268;   47-19;    48-174;    63- 

270. 
N.  Y.  Supp.  35-976;  51-1089;  52- 

189;    65-815;    78-276;    70-964; 

00-689  ;     100-917  ;     116-653  ; 

127-479. 
St.    livp'v.   13-565. 
X.  Y.  Super.  56-27. 
Abb.  N.  C.  18-160. 
448. 

N.    Y.   01-308:   108-220. 

Hun,  58-447;  72-333;  87-51;  80- 

161. 
App.    Div.    14-262:   61-1;   62-127, 

470;     67-432;    75-532;    78-335; 

02-297;      121-545;      131-125; 

135-707 ;     130-283 ;  140-441 ; 

147-107:     153-817:     155-352, 

424  ;    158-181  ;    162-164,   636  ; 

167-794:    166-556;    172-919. 
Misc.    8-341;    23-581;    24-8,    68; 

26-340:  36-102:  33-65,  561;  37- 

37.  525  :  41-651  ;  48-174  ;  51- 

351,     575;      54-154;     61-589; 

66-110.    385. 
X.  Y.  Supp.  20-338  ;  57-140  ;  61- 

839:    76-163,    742,    930;    72-687; 

78-276:     70-964:     83-398;     87- 

181:    163-822:   106-243  ;   114- 

608;   115-260:    110-749:   123- 

1043;        125-805;        131-710; 

138-069;     146-43;     142-109K  ; 

117-275;     148-181;     153-332; 

155-444. 
Civ.  l'roc.  10-246. 
116. 
X.     Y.     126-201;     120-237;     134- 

518  ;  136-655  ;  166-322  ;  183- 

384 
linn.  56-634;  62-495;  60-396;  76- 

171:  70-182. 
App.    Div.    3-271;   6-254;    17-619: 

26-87;  25-207;  28-364:  41-198; 

42-193;  51-523.  532;  53-85.  253; 

63-526:     67-473;     76-359;     77- 

342;  81-161:  82-628:  80-5;  68- 

310;   106-558;    111-676;    136- 

82;     141-679;     141-99;     153- 

158.    818;    155-8^9;    166-837; 

166-266;     166-673;    172-3*4. 
Mlsr\    0-73:    16-114:    12-315.   399; 

13-274:  14-13.  503:  16-359:  16- 

213,  616;  23-655:  24-8:  23-421; 

28-410:     32-426:     37-768;     36- 

5  10:    42-30:    18-223:    51-271; 

66-621;    62-411:    66-19;    71- 

257;   81-211;  06-247. 
N.    Y.    Supp.    20-65.   612:   51-250; 

52-120:    55-500:    56-219;    58- 
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NOTES. 


St.  \i 
N.  V. 


1031;  62-390:  0-4-035;  66-544: 
71-607;  76-0*2;  78-522;  79- 
74  ;  81-1042  ;  85-282  :  90-642  ; 
93-603  ;  9«-«65 ;  00-1Q26  ; 
101-38 :  118t849  ;  114-871 ; 
118-082;  lao-UUS;  121-339, 
(104;  120-784;  128-331,  002 ; 
137-075;  138-069;  14D-842 ; 
142-500,  512;  151-607;  152- 
720;  155-808;  158-830;  104- 
105. 

{iep'r-  13-741;  15-361. 
Aqq.  C»b.  4-869. 
450. 

N.    Y.    110-584 ;    135-201 ;    101- 

474. 
App.  Div.  60-70;  144-523- 
Misc.  24-8. 
N.   Y.  Supp.  74-567. 

St.  Itep'r.  6-786. 
Abb.  N.  C.  Hf-46. 
451. 
N.  Y.  84-659;  00-82;  98*665. 

Hun,  24-646. 

Ann.   piv.   1-83:    38-114:  57-382; 

18-466;  "M-TO  ;  U3-87  ;  151- 

112;    13T-4UK:    100-10:   171-1). 

M|*\    10-08;    24-8;    86-451;    OO- 

'  380  :     50-12J  ;     01-372,     590  ; 

oa-dae. 

K.  V.  Bunp.  86<i771;  56-027:  B7- 
592;  68-1088:  68-2T5;  69-578; 
f 8-805  ;  0«- 1 007  :  1 1 5-05  : 
117-135-     135-060;    154-184. 

St.  Ilpp'r.  3-100. 

Cjv.  Proc  14-27- 

K.  Y.  8iUW.  50-108. 
452. 

N.  Y.  100-2Q9;  112-325;  123- 
532:  127-452:  133-54.  105, 
134-56* ;  173-471;  181-306; 
191-207;    198-220. 

Hun.  48-446;  52-0;  54-415:  60- 
204:  77-568;  82-140;  85-222, 
500;  8ft-3SG. 

A 


T-M 


171 


2^0; 

448.    606:    7fl-585:    81-204; 
288.    5«2:    84-428;    83-S3. 
87-297;     90-434:    05-100. 


{& 


50-05.    243:    51-108: 
51-298:    50-08.    185: 
02-127;  68-10;  74-62;  78- 

~   -204;    82- 

487: 
624: 
OO-300:  07-528:  OO-107; 
105-459 :  100-291 ;  1 1 1-251, 
813;  113-325;  116-483;  117- 
250;  118-811:  110-J21  :  120- 
175.  .108;  J22-3S7;  Itf  1-011: 
125-738:        120-1.*}:       100-1*0; 

135-7W,     »58:     13T-U.     136. 

------  (4-78*5  ;        "- 


130;   I  10-483 


iOl;   149-174;   1jJ0-*98:   153- 
140;    150-731:    103-65.,  237; 


146- 


65-S63 
-9926 ; 


If  10-556; 
1T5-218. 


Misc.  0-6;  8-6,  341,  618;  10-215. 
328;  11-250;  13-5;  14-108, 
300  ;  17-297,  698  :  18-174  :  18- 
567;  23-409;  24-7;  25-124; 
26-545,  586:  32-91  ;  33-468; 
35-113;  39-280:  41-133:  48- 
407;  45-38:  47-19:  49-221, 
4T8;  57-667;  61-342;  70-572. 

N.  Y.  Supp.  28-302:  80-994;  31- 
311:  32-515:  33-43,  362:  55- 
1057:  44-484;  47-83:  48-10.  1*; 
51-813.  1089:  5^-189.  854: '54- 
036,  1021;  56-471.  550:  57-51*. 
626:  60-680;  63-818:  64-77,1; 
65-796:  67-262,  365.  617.  889: 
68-325:  7O-930:  77-202:  78- 
502;  80-316.  868:  82-1038:  88- 
413.  942:  09-182:  Oi-itift: 
94-277,  Oil;  85-513;  97-673: 
98-235:  1O1-0S6:  101-330: 
104-447;  10.%-277:  1OO-830: 
100-332  :  1 10-269  ;  1 13-28* : 
119-749.  946:  129-437:  181- 
128-430;  128-131: 
133-741  ;  185-*5 ; 
144-974;  14K-T8I; 
155-444,    936:    181- 


60-171. 


2-211. 


:    84-67: 
144-974 : 


817.    963 

131-125; 

138-069 

159-784: 

G14. 
St.  Kep'r  13-565 
Civ.   Proc.  21-379 
X.    Y.    Super.  58-257. 
N.  Y.  Ann.  Cas.  1-11.  220: 

224;  4-184;  6-45. 
453. 

N.  Y.  134-572. 

Hun.    10-186.  295,  301:  25-287. 

App.  DJv.  78-393:  87-100;  108- 

294;  112-749;  123-413;  158- 

734;   168-288. 
Misc.    14-3(10;    26-86,   451:   5»- 

268. 
N.     Y.     Supp.     35-1057 

106-600;    107-1110; 

158-1004:   157-844. 
N.   Y.  Ann.  Cas.  2-211. 
454. 
X.   Y.   138-108:  174-286. 
Hup.  68-414:  71-4. 
Ann.     IHv.    1-559;    6-34*;    7-3S6; 
862:  41-503:  51-345; 
186-120;    156-862. 
Mijw.   1S-307:  15-353.  478:  16-96. 

557:  20-87;  39-640;  45-175; 

47-36ff:  70*48. 
N.     Y.    Supp.    48-239:    64-977; 

94-7 :  i84-e& ;  l4*-4,  6. 

455. 

Ilun,  19-^7. 

Ann.    piv.   ?-439 :   185-149. 

Ifltc.  16-98,  97;  80-87. 

456. 

Hnn.   28-26T: 
Apn.      T>lv 

119-298 


ipp.     IHv.     1 
V>-940:  88-1 
78-892:*    1! 


170-322: 

1Q06 


125-149; 
1*5-742. 

M!sc.  6-76: 


-•jam 


81-85.  89. 

184-359 : 

;    189-Q9; 


16-96.  97:  83-36- 


NOTES. 


N.  Y.  Supp.  44-1057;  R4-481;  02- 
1129;   01-17;   4*8-137. 

Abb.  N.  C.  20-403. 

>J.  X.  Ann.  Caa.  1-Q6. 
4S7. 

Uun,  84-200. 
438. 

Wlac.  7-iU»;  12~4DU;  13-77;   4*- 
354,  568;  60-71. 

Abb.  N.  C.  31-145. 
459. 

App.   Dlv.  64-407  •   78-0*2  ; 

464;  M7»lul:  478-500- 
Misc.  7-410;  11-621:   l*-flu4.  568. 
N.  Y.  Supp.  30-410;  84-178;  72- 

230;      84-573:      89-649;      15ft- 

450 
Abb.  *N.  C.  90-838;  81-145,  483. 
460. 

Hun.  87-3QS.  „^ 

App.     Div.    4-433;    ai-rlSO:    84- 

VJ7  ;  88-314 ;  74-416 }  M-464  ; 

117-208;   l«8r420. 
MUc.  18-T7;  48-354,  568-   rt    „_ 
*.   V-  8'IPP-  »4-178;  54*000;  77- 

546;    itf.905;    4Wfc-2U;    155- 

128. 
Abb.   X.  C  20-339:  81-483. 
N.  Y.  Ann.  Cat.  *-4B2,  n. 

464. 

M?&.  W^OO;  lo4o*:  52-3:'  85- 


108.  472, 

N.    Y.    Supp.    44-400  J  54-600;        Inn. 

1MtU3;      IW-773:  1«|-7<I2;  $}6. 

164-23.  Hun. 


N.   Y.   Supp.  57-10;   88-403. 
N.  Y.  Ann.  Caa.  7*123. 
438. 
N."  Y.   213-401. 
App.    Div.    99-50;    173-535. 

Miac.  22-554:  42-541. 
.   Y.   Supp.   86-64;  OO-057;  92- 
240;  151-397;  154-333- 
Civ.  Proc.  21-9. 
Abb.  N.  C.  17-425. 

EeW-  "-ft*2- 

409. 

App.  Div.  ©9-59  ;  431-660  ;  164- 

81«:    173-535;    176-1S5. 
Misc.  7-419;  27-540v  28-313;  36- 

865  *  69-69 
N.  Y.  Supp.  74-927:  90-657;  92- 

240  ;  124-916  ;   148-791 ;  100- 

359;   159-1025. 
Abb.  N.  C.  31-145. 
470. 
Hun,  47-543. 
App.    Dlv.    104-180;    131-Q0P ; 

164-816 
N.  Y^  Supp.   150-359. 
Civ.  Proc.  9-146. 
Abb.  N.  C.  44-100;  17-391. 
471. 
N.  Y.  438-61. 
ifun.  72-303. 
App.  dF?.  60-312 ;  84-396 ;  406- 

12&4  ;  438-4$l ;  484-840  ;  487- 

203    212 
Misc. '  47-341 ;    80-267  ;    00-75. 
$.     Y.     Supp.     70-75 ;     94-011  ; 

110-873  ;    448-790  ;    140-7i3 ; 

122-66. 
479. 
App.    Plv.    487-203,    211;    164- 


Abb. 
462. 


N.  C.  31-4.fi. 


^iac.  7-420 
N.    Y.    o 


Abb.  N.  fc.  3:4-147. 

ft 1:  »<C18W 


up,  84-481;  68-805. 
.  Y.  6upp.  92-240. 
MJiP.   56-267;   60-75. 


447-1070. 
n. 


4^  Y.  44BrR2Q, 
465. 

1Q7P. 
If.  V.  *nn.  Caa.  7»W- 

MM*  f- 

N.  f .  Supp.  44f*lQ70. 

App.  UiY    404-18J. 
4C" 


M*- 


.  y.  6«pp.  ftfl-pfi,  Mi. 
App.    Dlv.    4*m  i    3*"^i    Q5- 
*|j^*48,7T. 


4(lf. 


Civ.  Proc.  6-805. 
478. 
N.  Y.  434-572. 
App.    Dlv.   38-250  ;  60-312  ;  487- 

203     212 
N.     Y.     flupp.     7U-75;     110-873; 

119-942;    432-ti6. 
Misc.   59-267;  66-75. 
JHv.   P^oc.    44-834;    19-203. 

N\    Y.   21O-505. 

App.   Div.  89-53;  131-005,   074; 

435-14. 
M|sc    28-310;    88-401;   92-512. 
5f.   y.    Supp.   ho--j:{3;   410-103: 

||9-810: -463-510. 
Wpi*.   I)|g.   10-447. 


U2* 
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Misc.    88-401;    92-542. 
Harb.  28-336. 
176. 

Hup,  44-585. 
Cly.   Proc.  0-146. 
A  il>.  V.  C.  47-891. 
100) 


NOTES. 


115-495. 


120-666 ; 


433 : 
190; 

Hun, 

App. 
304: 


125- 
153- 
167- 


477. 

N.  Y.  100-267. 

N.   Y.   Supp.   154-236. 
47s. 

App.    Div.    112-14. 

N.    Y.    Supp.    114-898 
470. 

Him,  61-47. 

App.      Div.     85-604 ; 
148—302 

N.    Y.    Supp.    83-358;    105-474; 
132-68. 

St.  Rep'r.  O-809. 

Civ.   Proc.  21-39. 
480. 

App.  Div.  11G-888. 

N.     Y.     Supp.     1O2-209-;      150- 
G71. 

Misc.  06-71. 
481. 

N. JE\  62-139;  111-547;  168-540. 

160-109  ;     201-440 ;     212-36 ; 

210-224:   220-165.  ' 

Hun,   14-107;  38-294;  41-260. 
App.    Div.    29-575;    36-217:    37- 

5?JL:  SH"601!  «S-202;  67-320, 
358  ;  76-414  ;  88-182  ;  94-442 ; 
106-339  ;  11O-650  ;  1 12-14 
118-832;  110-924;  120-661; 
124-711.  732;  125-740;  126- 
19;  127-149,  557;  131-838. 
733;  133-432;  1341470;  135^ 
o43;  140-136,  8S0 ;  154-514- 
157-39.  74  ;  iwt-762  ;  162- 
464;  163-134;  165-43,  J33; 
160-954;     171-729,    7*1 :'    172- 

M1ro7'24-455:  28-118:  33-095:  40- 
54;  41-125;  50-281 ;  68-151 • 
71-332;   84-196;   00-576 

N.    Y.    Supp.   56-78,   740:   71-279; 

74-506;  85-190;  88-235;  07- 

55,     829;     08-382;     100-466 ; 

163-835.   1056  ;  1  1O-209  •  111- 

872;    120-12S;    124-650, '  1066; 

l?J~i]J''}'    TM)>    ***-Ottl:    150- 
333;    161-376. 

Abb.    N.    C.    13-215;   18-201. 
Civ.  Proc.  10-53 :  21-27. 
N.  Y.  Ann.  Cas.  2-278. 
Snhd.  1. 

N      Y.     47-360;    51-108;    73-292; 

04-302;  104-543. 
Hun,  43-433. 
Snbd.  2. 

N.    Y.    42-83;    43-71;    50-1;    54- 
276;  50-176;  75-1:  70-284:  81- 
296:     83-245;     84-428:     88-38: 
80-156;  07-370;   105-278;   107- 
61;      113-662:      114-411' 
2*0:     130-510;     132-518*; 
1 58-493;     165-289; 
160-113. 

10-5S2;   31-433:   37-102. 
Div.     13-557:    20-227-    22- 

o-  -«?,"443:     a?*-227;     30-510; 
37-o24:     42-479:     44-368:     88-1 
553;    08-501;    112-502;    114-1 

1008 


107;    110-924;   138-08: 

521;    150-679;    102-409,    463. 
Misc.  7-24;  0-5S;  1T-33;  20-lv 

86-160.     334;     50-48;     56-570;' 

63-236:   07-432. 
N.    Y.    Supp.    128-477;    196-93: 

147-845,    1031;    161-650. 
St.  Rep'r.  0-719;  20-660:  30-413 

46-571;  40-422:  59-379. 
Civ.    Proc  4-117;  9-164;  15-213: 

17-439;  23-236. 
Abb.    N.   C.  20-236;  21-467;  23- 

432;  28-267. 
Snbd.  3. 
N.  Y.  100-202;  169-113. 
Hun,  35-285;  66-196. 
App.  Div.  56-288;  118-467. 
Misc.  12-4. 
St.  Rep'r.  48-180. 
483, 
N.    Y.    170-42;    2O1-440. 
Hun,  41-257:  OO-507. 

55;  SW8?  ©1-184.  416:  O* 
293;  117-152,  811;  U9-4&: 
127-343;  133-702;  139-92$; 
144-429;  140-49;  154-276; 
155-389;  157-408,  721;  168- 
20,  468;  163-236;  169-054; 
171-575.  577;  176-121. 
Misc.  O-308;  30-395;  74-521; 
01-576. 


175;  116-569;  124-410: 
665;    133-497:    140-351 ;  142- 
660;    147-271;    148-42;   134- 

961;   161-050. 
St.    Rep'r.    12-126;    14-702:    15- 

Clv.  Proc.  15-296. 
484. 

N.    Y.    50-487;    56-332;    68-394: 

75-567;    04-22;    0O-249:    117- 

442;     138-281;     151-186;    163- 

160-113;    170-42;    174- 

184-51;    101-327;   217- 


86 
281; 
247. 
Hun, 


31-596;     32-332;     33-290; 

37-102.  518;  40-60;  41-573;  43- 

514;   74-26. 
App     Div.    6-172;    8-43;    10-269. 

517;     27-71;     20-572;     30-584; 

31-494;  32-634;  39-22:  47-516; 

52-588;    58-186,     304:    60-527; 

62-192;     68-192;     74-147;    79- 

360;  82-544  ;  88-541 ;  100-365 : 

1 10-904  ;  1 1 2-2G,  30  ;  1 16-355 ; 

}  JJ-30.     152;     124-728.     740. 

781.    791;    126-389;   129-670; 

130-61 7  ;      1 33-155 ;      134-57; 

136-119;    138-2,    8;    140-434, 

530;   148-312;   156-641 ;  154- 

278.    945;    155-352:    156-883: 

163-236;   166-656. 
Misc.   0-18;   13-370;   17-712;  18- 
648;    30-691;    33-361;    34-634; 


NOTES. 


86-91;  43-806;  45-129,  326, 
470,  404;  46-175:  50-48;  51 -> 
351  ;  55-390  ;  56-376  ;  57-223  ; 
71-583;  73-453;  74-245,  521; 
78-145;  91-576;  92-460;  98- 
660. 

N.  Y."  Supp.  34-543;  48-241:  61- 
1014;    61-30;    68-578;    69-952 
77-518;    81-539:    85-101,    153 
982;     91-881,     986;     02-725 
749;     97-829;     1GO-526,     674, 
101-006;  102-359,  1039;  105- 
200  :  107-1060  ;  100-387.  453 
115-903  ;    118-664  ;    120-583 
122-509;    123-506;    128-819 
133-88;    135-702;    136-1065 
137-929 ;•  138-962 ;     148-42 
150-1000;     154-961;     162-58S 
163-326:    164-403. 

St.  Rep'r.  7-159;  13-852:  17-383. 

Civ.     Proc.    9-144,    220;    11-430; 
15-258. 

Abb.   N.  C.  20-222;  23-189;  24- 
107. 

N.  Y.  Super.  57-12. 
Subd.  1. 

App.  DlT.  82-547;  98-408;  112- 
31  ;  124-728.  781. 

Misc.  52-198. 

St.  Rep'r.  5-143. 

Civ.  Proc.  9-144. 
Snbd.  2. 

N.  Y.  97-594:  151-188. 

App.    Div.     100-365;    117-152; 
124-728 

Misc.  14-557;  39-111. 

N.  Y.  Supp.  36-3;  78-209. 

St.  Rep'r.  38-106. 

N.  Y.  Super.  52-301. 
Subd.  3. 

N.  Y.  151-188. 

App.    Div.     100-365;     117-152; 
124-728. 
Snbd.  4. 

N.  Y.  97-247. 

App.   Div.  124-728. 

N.  Y.  Supp.  65-320. 

N.   Y.  Super.  52-301. 
Snbd.  5. 

N.   Y.  58-237:  129-189;  139-541. 

Hun,  9-329;  51-124. 

App.   Div.   124-728. 

N.   Y.  Supp.  65-321. 
Snbd.  6. 

N.   Y.   182-37,  499. 

App.  Div.  93-408;  124-728. 

St.   Rep'r.  38-106. 

Civ.  Proc.  6-124. 
Snbd.  7. 

Hun.  85-72. 

App.   Div.   124-728. 
Snbd.  8. 

N.   Y.   168-168. 

Hun,   17-547. 

App.  Div.  82-647 ;  93-408 ;  124- 
728. 

St.  Rep'r.  31-137. 
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Subd.  9. 

N.    Y.    56-371:   64-180:    108-452; 

185-239;   151-188;  217-247. 
Hnu,  17-547;  46-259;  50-390;  53- 
619:  63-35;  64-22;  70-261;  82- 
366;  87-601. 
App.  Div.  6-548:  13-278:  35-531; 
45-354;    82-546;    83-244;    89- 
440;    101-256;    112-27;    117- 
154,  843  ;   124-728,   781  ;   126- 
389;   130-617;   132-200;   140- 
531 ;  150-643  ;  158-887  ;  159- 
813;  166-656. 
Misc.  5-53;  6-155:  10-6:  15-235; 

30-394;    33-437;    39-111. 
N.    Y.    Supp.   5-135:    15-857;    19- 
883:   53-330:   54-463,   822:   OO- 
820;    62-391;    64-319;    65-321; 
68-422.     1082;     90-432 ;     98- 
104;  110-663;  115-445;  125- 
366;  132-665. 
S*.    Rep'r.    3-197;    5-143:    6-768; 
12-105;     31-137:     32-322:     34- 
997;    36-227;    38-870;    40-299; 
41-106;    48-595;    46-844;    53- 
441. 
CLv.  Proc.  5-139:  8-91;  9-53,  144. 
Abb.  N.  C.  28-435. 
N.  Y.  Super.  52-870. 
Daly,  11-115. 
Subd.    lO. 

Div.  82-547;  124-728. 

50-48 ;  56-162. 

11. 

Div.  124-728. 

12. 

Div.  124-728. 


App. 
Misc. 


;  29-572; 
150-430 ; 


127- 
159- 


Subd. 

App. 
Snbd. 

App. 
487. 

N.  Y.  189-389. 

App.  Div.  20-215 
150;  147-390; 
800. 

Misc.  13-137,  759;  59-152. 

N.   Y.   Supp.  132-155. 
488. 

N.     Y.     83-14;     86-384; 
111-544;      119-356; 
134-539;      139-389; 
160-532:      171-579; 
180-333:    19H-220. 

Hun.  82-874:  34-604:03-212:68- 
207;  77-427;  79-393:  85-502; 
90-593. 

App.  Div.  12-168:  13-9:  20-215: 
23-590;  29-575;  41-512:  49- 
267:  65-121:  66-509;  6T-70 ; 
74-62 :  75-51 S:  77-617  :  79-42: 
83-244;  81-377:  87-313;  93- 
404;  98-565;  106-339;  111- 
813;  11 2-1 59 ;  1 13-57 :  114- 
424,    745;    116-495:    119-387: 


87-250 
124-253 
157-311 
174-281 


120-737:    125-147.    739; 


590 
95; 
150 
430 


1 27- ! 50 
139-183: 
146-8; 
153-14 ; 


1 30-862 
141-526 
148-81  ; 
153-411 


126- 
131- 
144- 
150- 
157- 


L 


NO?ES. 


9,  41;  168-65;  166-312;   170- 
74.    323;    171-39*;    175-23. 

Misc.  5-588:  9-598;  16-483;  17- 
22?;  31-558;  25-551:  28-153; 
30-251,  659;  33-65;  36-10;  37- 
768;  38-54;  89-527:  41-314; 
45-37;  71-332;  01-537;  90- 
71.  247. 

N.    Y.   Supp.   4-709:  30-873:   39- 
94;  47-733;  54-1005;  58-87;  64- 
521;    73-603;    76-919,   942:    77- 
202:  78-330:  7O-2R0.  303;  82-44. 
817;   84-323.    753:   87-878:    88: 
700  ;     0O-848,      977  ;     04-401 r 
06-639,   946;   07-678,   829;   08- 
?5&:   tOl-lolfe  -   lotf-400.  883; 
110-269;    120-437:   127-1100 
128-798;    131-1028;    137-908, 
1032;        148-733;         131-850 
1 37-79 ;       1 50-571  :       1 60-617  J 
1O1-0N0.  ' 

St.    Itep'r.    13-588:    21-440:,  31- 

SLfl;^32-2J3:    n*-200:    36-859; 

87-214:     38-950:    41-409;    44- 

294;  52-93;  33-369. 
Civ.  Proc.  6-352:  12-283. 
Abb.   N.   C.    19-276;  24-458;  SO- 

428 
N.  Y.'  Ann.  Cas.  16-279,  n. 
Snbd.  1. 

N.    Y.   63-176;    111-544. 
Hun,  35-456. 
A  pp.    Div.  44-420. 
Misc.  20-49. 

N.   Y.   Supp.   45-741;   128-486. 
Civ.  Proc.  18-405. 
Duly,    13-3C5. 
Snbd.  2. 

N.    Y.    42-283;    66-459;    74-495; 

88-152;        108-445;        111-544 

150-265. 
tlnn,  85-556. 


A  pp.   Div.  67-502;  81-886. 
Misc.  20-49. 
N.  Y.  Supp.  45-741. 
N.  Y.  Ann.  Cns.  2-278,  n. 
Snbd.  3. 

N.  Y.  40-410;  88-52:  114-359; 
122-632:  133-661;  157-301; 
15O-205. 

II  un,   31-599:  37-648:   50-556. 
App.    Div.   07-73;   81-212;    148- 

81  ;  170-872. 
Ml  so.  8-3*0:   18-427. 
N.  Y.  Supp.  28-695;  156-713. 
Ht.  Hop'r.  43-459. 
Snbd.  4. 

N.     Y.    5.'{-637:    77-164;    70-390; 

101-143. 
nun.     22-446:     33-419;     36-569* 

BO-371. 

Apn.    Div.    17-248;   08-180*    171- 

769. 
Misc.    20-49;    3O-708;    52-376. 
N      V.     Supp.     45-7(1;     162-588* 

1«3-;Ni. 
Civ.    Proc.    14-109. 


Abb.  N.  C.  26-218. 
Daly,   13-305. 
Snbd.  5. 
N.    Y.  64-4;  88-29;  04-288;  96- 

444;  165-183. 
Hun,    18-141;    38-120:   48-307. 
APP^lv.   ao-160;  7rf-45tt,  464; 

Misc.  23-600. 

N-  Y-Stipp.  10-303;  63-420. 
Abb.  N.  C.  16-469. 
Snbd.  ft, 

*'J'  ?,?-43S'  3d"43i  3*-372:  **- 

^?i.  45-TOS;  47-403;  62-475;  05- 

489;  120-243. 
Hun,     15-482;     24-450;    32-389: 

35-41 :   41-572:   54-583. 
APP-    Wv.    14-261:    30-418;   74- 

gfc:     77-456-     78-207:     S4-43): 

93-321 ;        05-433 ;        163-6S; 

106-833:    17»->'H. 
Misc.   38-54  ;   66-385  ;   79-84 
N.    Y.    Supp.    10-303:    126-440: 

130-341:   132-329;    iOO-223 
St.  Rep'r.  40-605. 
Civ.  Proc.  4-237:  17-60. 
Abb.  N.  C.  15-477. 
Snbd.  7. 
N.  Y.  38-21:  50-487;  56-332;  5S- 

237:     60-427:     90-286;     94-22 

06-444:    1G5-1&3. 
Hun.  5-533:  26-309;  41-572;  82- 

367;  96-359. 
AK«  r)iy     00-54S;    67-502;   83- 

2J&  J*:41^  •  »^-«4;  llrf-802: 

166-312;    170-517. 
M»*e.  l°-6;   H-207:   13-759:  16- 

96;  30-640;  50-49;  62-193. 
N-    Y     Snpp.    35-942;     152-1T8; 

156-494. 
St.  Itrp'r.  46-933. 
Civ.  Proc.  7-58;  9-36. 
Snbd.  8. 
X.   Y.  4O-410;  71-1:  73-211:  77- 

171:     83-100;     0O-286;     92-76: 

101-328:      129-458;      143-6G5; 

156-451. 
Hun,  50-373;  02-25. 
App.   Div.   73-146;  T9-41 ;  163- 

65;   1GO-312. 
Misc.   8-356;   11-207;  BO-49;  40- 
54. 

N.   Y.    Supp.   28-695;   49-741. 

StiJlcP'r-    11-233;    86-211;    39- 
279. 

Civ.  Proc.  13-74. 
Abb.  N.  C.  15-432. 
Snbd.  9 

N.   Y.   Supp.   152-173. 
480 

App.  Div.   111-813. 
Misc.  37-251. 

N.  Y.   Supp.   39-94;  R9-693;  98- 
286;    148-T33. 
400. 

N.  Y.  108-445;  184-539. 
Hun,  33-419. 
o 


(     Y     *.ini>.   *•--  ''■'"■■  -S.-i.-v  lU.  :.-- 
V. :    7*-'lM!;    Ti'-pi  .   M-TK,  : 
KII-4U:   H-J-r.T.1 :  liH--^: ;  "Ol- 
186;    1*1-1085;    I8T-B68. 
Civ.  l'ruc.  st-Siw. 

N.'  V.  Bupp.  08-286. 

40a. 

APR  TJM^7'  B3-ES2:       i4T-3W; 
miS'w-:»!»;  *7-nT;  64-158 
N      i'      BU|i|i.     OB-M12;     1W--J86: 

litit-flKK  :   i ;<»■■! ■".')- 
Clt.  PTOc.  111-448. 

'";!„.. »-«.. 

Al>|>.     IH».     *•■»»■">«;    90-1(1;     171- 

uiic*'  i*t7i-jie  i  tu-min 

V  Y  Sill. p.  -l'i-41^:  ir-;!rt4:  '"'■ 
Ills  bB-180}  118-716;  140- 
178;  ir.f-OUB. 

Cl».  l'wfc  10-448. 

*S     V.   iW»-l2S;  *«»-*3l   1B0-8SH 


Allll.    N.    C.   40-943;   «l-308;   30- 

ui.ii.  4. 

14.  ¥.  «(»"KtS. 

Hun,  44-348. 

Apr.    pit.    83-885:   40-328. 

Misc.  44-487.  „  _. 

.V     T.   Kii]i|i.    IB-BM;  B3-R80;  BB- 

Clv.'Proc.  4-B69;  10-9S. 
Sul.d.  5. 

■"'"-  —,„ 

£h*ti. 

IMJ. 
N.  *.  lJtt-48. 

Ann'  tllv    'i-:tt!2:  4H-D2G. 

iTfc.    Sw-49;    BWsT;    Ofc-319, 

N. "V."  Siipp.  4B-T40;  ftfc-85;  1>M- 

407.' 


...   .-aa:  m 

JK-:i:iH:    tt«-:,n 

KO-S40  ; 


4fe* 

IJt^iB?1  IbS-MbV    laAZsU; 

•  II.,.'  Vl-t.l:    HI-;..:,:'  I'"M\   art- 

ia6  34-51;  rt«-7;  Kr-IJi;  39- 
9411;  41-S14.  4T4;-  4B-274. 
41E:  *M«li  (Ht-r.7T. 
N  f  But>|i.  "t-ir.-i:  c.-i-^i:'-  (;n- 
4W  TOil:  v:U:i=1  ;  T4-s:«; 
TO-24.V  fca-T»12:  Oii-Hffa:  »3- 
5UH;     07-02;     Oft-280.      i"l*  : 

Civ     I'rnc.  lD-448. 
N.   Y,  Ann.  Cne.  1-T4.  206;  8-38(1: 
9-4W. 

n'   T     1SN-40;   S00-2D1. 

II  ml.  "O-20. 

App.   fflT.    1-222:   VS-RI-^-.* 

Ml'.-.    7-^:   »■■:*;   241-H:    :t«-.fiT; 

-•""'"i       , «_■„. 


Sattd. «. 

Hup.  47-283. 
Snl.d.It. 
linn.  Bl-SM. 
St.  ftpp'r.  4*- 


Siipp.  4B 
J."  t.  Bf-Ono.;  l74-2T4._ 


Ana  nlv.  0-24D:  JW-3;  4l-?'V.. 
TRl-Hr.2:  117-30:  MIKM; 
lR<f-34iJ:  1H1-120;  l8T-3U!)i 
ISli-SOO;    170-518. 

1BO-494.' 


..,„-„„.  j    170-518. 

Mint.   00-77.  „ 

N.   V.  Suiiii.  50-43(4:  M-,1; 


N'  I     110-348;  i2Si4n,  OS;  120- 

'■■:?!■   Kiii-iv:-.;   In0..44;   lrJ~n.Y0; 

linn.    70-223;    TT-WB:    Tn-r,4n. 

Jfl-BOff;    WW;     M-3TT,     430; 
03-821;      0B-484;      107-1 37; 


8fc^ 


VftJfe™  " 

Pi    fh- 

:   84-TK1:    "T-M 

'iM:;-:!:  vo 

k  .      Q!-1-7W 

1;     liT-.l-r! 

»-:iTi*       n'0-11 

7:        1S1H-TI1B; 
S-241 ;      Itll-WHt 

r,  ■    '   i--Vi> 
I  fit-Hi:;?. 
.   l(lil-T13 

I  I 
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NOTES. 


Civ.    Proc.    14-365;   21-383. 
N.  Y.  Ann.  Cas.  1-266. 
499. 

N.  Y.  107-61;  108-12;  114-359; 
119-348;  122-631;  124-24.  108 
128-58;  129-237:  133-407. 
130-655:  141-199;  150-44;  172- 
471  ;  180-333  ;  180-18  :  198- 
220;  200-21 ;  217-198. 
Hun,  72-392;  70-223,  544;  77- 
103;  78-442;  79-540;  81-21; 
82-364;  85-173,  509:  80-307; 
87-426;  90-593;  91-612. 
A  pp.  Di v.  2-83,  288:  0-548;  8- 
335;  12-168;  13-9.  337;  10-452. 
625:  18-566;  20-116.  195,  215; 
23-590:  24-444;  33-41;  39- 
418;  43-560:  44-162;  07-73, 
439;  73-142;  79-42;  80-343:  83- 
216:  84-430:  80-585  :  93-321  ; 
95-434:  107-137 ;  1O9-550 ; 
111-813:  112-159;  114-424, 
745;  110-495:  119-387;  123- 
46;  132-537:  133-675;  138- 
561;  141-526;  144-150:  140- 
8;  147-150,  390;  148-80; 
1 50-430  :  1 53-1 4,  411;  157- 
304;  103-65,  889;  100-312. 
833:  170-872:  171-394;  173- 
833:    175-23. 

Mlac.  5-588;  O-80.  393:  8-476:  9- 
598;  10-6:  13-71,  137:  10-536: 
17-697;  18-113.  175;  22-279, 
283,  436;  23-600;  28-118:  30- 
659;  32-284:  37-768:  41-314; 
42-30:  44-16;  45-37:  50-72; 
59-152;  02-57;  00-110;  08- 
382    91-536 

N.  Y.'  Supp.'  29-934;  30-567,  860. 
994;  45-64:  48-821,  1072;  50- 
927:  50-338;  OO-609;  04-520; 
74-656;  70-942:  82-44:  84-753: 
85-654;  87-878;  88-700:  89- 
693;  90-848;  94-954;  95-36; 
90-306,  946:  97-673;  101- 
1018:  105-1100:  107-883; 
110-374;  110-1115;  120- 
323.  437;  123-204;  125-4; 
12*1-440;  127-150;  128-798; 
132-155,  289;  138-118;  137- 
968,  1032  ;  138-541  ;  142-241  ; 
148-733;  149-262;  151-850; 
152-329;    150-713:    101-680. 

St.  Rep'r.  60-756. 

Civ.   Proc.  14-106,  246,  297. 

N.  Y.  Super.  57-28. 


SOO. 

N.    Y. 

119 

291 
Hun, 

50-333; 
Apn.  Dlv. 


184- 
200- 


130-511  ;   100-256; 
;   191-461 ;   194-476 
;   210-405;   210-241. 
25-586 :      32-41 3 :      33-143 : 
71-525:  92-2. 
20-12:  3«-T,73 


57-211 


58-190;  01-65;  07-411;  09-280; 
74-44:  70-367;  77-314.  416;  80- 
150;  84-306.  439:  85-108;  KO- 
546;  87-313.  494:  88-182.  497: 
91-304;    93-308;    95-164;    97- 

1012 


642;  100-352;  104-21;  10»- 
559;  HO-857;  117-526,  *34; 
118-01;  11 9-4  NO  :  1  SO-^'.i. 
661;   122-609;   123-»«i:  124- 


^  •.  ."■ 

•JO-, 


57 


1.13-3.10: 


126-676 

132-194: 

137-192, 

141-661 ; 

1 5.3-58: 

681  ;     158-500.  on: 

1«2-2:*3,    467;   163- 

165-43-1 1&; 

171-2i*7.     2*. 


234.   714; 
145-74*. 

154-4»13: 


128-191 : 
135-499 ; 
140-146 ; 
1 50-660  ; 
157-429, 
159-516; 
56:  104-582; 
167-151,  613; 
174-82. 

Misc.  O-305:  7-321;  11 -S6:  12- 
ail;  19-400.  426:  22-27<5.  '>•: 
25-13:  30-155:  31-378;  32-1U. 
661;  33-125.  572;  34-50.  89.  SIS, 
468,  628,  693:  35-318:  3«-2T«l 
37-158,  197.  252:  38-294:  »- 
545,  635;  40-552;  41-314:  42- 
76.  2*4  ;  45-324  ;  40-300,  301 
404,  446;  47-109.  23h ;  50. 
472;  59-223;  63-259,  437: 
70-363;  01-364:  05-465:  97- 
100. 

N.  Y.  Snpp.  33-714;  48-789:  4th 
401,  465;  53-662,  82S;  53-479: 
04-494:  05-119:  OK-325:  ©- 
1116:  71-144;  72-641:  73-641: 
74-661.  837;  75-291;  77-229. 
896;  79-245;  80-518.  552.  fiT.: 
82-531;  84-323,  984:  85-1RT 
88-528:  90-298;  91-828:  83- 
575;  93-189,  334,  480;  96-386; 
98-232  ;  1  OO-l  10:  1 02-G4T : 
1 03- 1 026 :  1 O7-490 ;  1  OS-SSI : 
HO-413;  112-650;  113-214: 
115-141;  110-456.  663.  !M7: 
117-339.  935;  119-297;  121- 
1048.       1109;       122-41.      3fi«: 


123-240 
137-1046' 
140-183; 
147-931  ; 
154-872 


128-892;     136-2-Vi 
138-3R7;    139-f>s; 
143-706:    144-346; 
148-775;     150-719; 
156-869;        159-1*. 
317;    102-210.    699. 
St.    Rep'r.    1-527;   8-501:  45-6SJ. 
Civ.  Proc.  5-176:  0-41:  9-81. 
Abb.  N.  C.   18-151:  24-156. 
N.  Y.  Super.  59-420. 
N.  Y.  Ann.  Cas.  8-389:  9-242.  409; 
10-173. 
Subd.  1. 

N.  Y.  45-468;  47-430;  74-61;  94- 
329;  98-511:  101-348:  116-151. 
115-650:     124-536:     142- 
170-1. 

24-348:    33-367.    545;    4©- 
43-309;    59-136:    78-51. 
5-129:  13-183:  17-329: 
**•     52-437:    65- 


20-35.V 


624; 

134; 
Hun, 

246: 
A  pp.  Dlv. 

24-153' 

175;  80-5:  129-15;  141-661 

150-680;    158-762. 
Misr.  11-622:  10-631:  17-33:  22- 

538;    38-294;    63-182:   64-43. 

682:    72-641:    116-578. 
N.  Y.  Supp.  29-276:  32-794; 

682  :  72-641 ;  116-578. 


NOTES. 


St.  Rep'r.  16-177;  24-418;  37- 
543;  49-38;  67-247,  584. 

Civ.  Proc.  4-9,  342;  5-374;  9-97; 
14-444. 

Abb.  N.  C.  15-260/ 270;  23-401. 
Sabd.  2. 

N.  Y.  47-487;  50-10;  75-511;  81- 
40S;  143-1G7;  154-288;  157- 
214;  167-183;  168-117. 

Hun,    43-525;    50-240;    70-23. 


N.    Y.    Supp.   6-501.   559. 

St.  Repr.  4-128:  7-93;  11-86; 
36-915;  39-142;  46-536;  53- 
438 

Civ.    Proc.  15-213. 

Abb.   N.  C.   18-377.        • 

N.  Y.  Super.  49-205;  50-405. 

N.   Y.   Ann.  Cas.  lu-361. 
501. 

N.  Y.  47-426;  53-240;  55-619;  57- 
103;  67-48;  MO-162.  500;  87- 
501:  88-258;  80-498;  97-410; 
107-40:  110-55;  122-307;  12*- 
laS;  128-03;  131-149;  132- 
475.  522;  137-240:  143-544: 
155-404  :  1 65-255  ;  1 66-256  ; 
1 86-364;  200-200:  2O7-340  ; 
213-29:   215-556;  216-241. 

Hun.  36-522:  38-481;  11-102:  58- 
370:  61-178:  69-92;  70-23;  71- 
525;  77-467:  78-21:  85-550; 
86-276;  88-258;  92-396. 

App.  IHv.  4-424:  12-81;  15-104: 
17-248;  18-500;  23-395;  25- 
208:  26-554:  27-610:  40-520: 
4-1-583:  47-53:  49-586;  56-138, 
317  ;  51-49  ;  52-251 ;  57-211  ; 
58-252;  67-412;  72-213:  73- 
38 :  80-150:  81-380:  82-200. 
624:  84-230:  86-387s,  91-3S3: 
98-575:  100-413 ;  105-271; 
113-002:  116-721;  118-207. 
407.  411:  126-500;  124-783; 
1 29-603 :  1 36-34 5 :  1 31-3  SO . 
910;  132-538;  137-192.  232, 
230.  474.  71":  139-193;  142- 
519;  143-739;  144-434;  115- 
213;  146-541;  150-558:  157- 
292.  429.  680;  158-610:  159- 
577:  163-921;  164-470,  70S: 
166-98,  140;  167-605.  606. 
010;  169-787:  176-215:  171- 
556.    S20:    172-291. 

Misc.  1 2-370  ;  1 6-97  ;  1 7-509  :  26- 
49.  504:  22-104:  23-512:  2  4- 
587:  25-509:  26-723;  29-522: 
311-758;  .14-50.  588;  35-102: 
42-001:  44-56;  45-349;  17- 
611:  49-90.  99:  54-594:  56- 
164  :  60-247  :  67-250  ;  68-593  ; 
76-363.  425;  72-345;  79-241, 
.124:    87-175;     96-000:    98-323. 

nil 


N.    Y.    Supp.   6-549;    15-555;   28- 
871;  33-50;  46-34;  47-717;  48- 


64-391,    749:    65-379/711;    68- 

542,    812;    73-641;    76-191,    371; 

SO-552:  81-381.   452.   1052;  83- 

760;    86-843;     90-344;     91-179, 

570;  94-456;  96-716:  98-772; 

163-554,  873;  104-1118;  165- 

119;  113-573;  115-273;  116- 

1115;         120-431;         121-825, 

1048;    122-41,    369;    123-240; 

128-892 ;      131-267 ;     135-44 ; 

139-S44 ;     141-549 :     142-382, 

416  ;    143-916  ;    147-913  ;  148- 

208,    292  ;    149-503  ;    156-391  ; 

151-54:    155-1066;    161-00. 
St.    Rep'r.    12-507;    15-135;    23- 

356;    28-446:    34-631;    39-981: 

41-577;  43-371;  44-252;  54-89; 

67-247. 
Civ.    Proc.    10-189.    236;    13-90; 

19-58;  21-82. 
Abb.  N.  C.  23-60,  268. 
N.  Y.  Super.  59-364. 
Daily    Reg.    33-1421. 
N.  Y.  Ann.  Cas.  9-242;  10-361. 
Snl»d.  1. 
N.    Y.    56-420;    61-226;     82-271; 

84-272;  93-552:  118-258:   128- 

295;  131-72;  132-472;  143-547; 

144-44;    155-171. 
Hun,  22-52;  33-465;  37-387;  44- 

10;      50-589:      52-226;      65-77: 

67-142;   72-463:   81-420. 
App.     Div.    30-477:    38-550;    49- 

290  :   67-410 ;    73-40 ;    76-519 ; 

120-500 ;     124-783  •     157-292, 

082;    166-807. 
Misc.     10-120.    223;    16-341;    21- 

512.    713;   27-147;   33-428:    98- 

319. 
N.    Y.    Supp.    31-7:    52-3S7:    56- 

426  :  64-156  :  78-600  ;  87-717  ; 

96-403  ;     130-315 ;      141-549  ; 

142-785;    151-702:    162-791. 
St.    Rep'r.    14-97;    17-181;    19- 

486 ;  35-278  :  38-477  ;  39-171  ; 

49-209  ;    53-438. 
Civ.  Proc.  4-367:  8-120,  335;  15- 

53,  236. 
Abb.  N.  C.  15-177. 
N.  Y.  Ann.  Cas.  5-238. 
Stilt <1.  2. 

N.    Y.  50-17;  82-10;  84-272;  89- 
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Hiid,  22-586. 

App.    Div.    137-509;    160-577. 
Mihe.  12-197. 

X.   V.  Supp.  121-1048;  1825-421. 
X.  Y.  Aim.  Cas.  2-281. 
App.    Div.    114-603. 
5IU. 

N.  Y.  Supp.  09-1052. 
511. 

N.   Y.   136-458. 

Hun,  25-277:  63-101. 

App.   Div.  40-384;  ttG-500;   114- 

003;   130-569;    137-400. 
Misc.    15-124  ;   54-711. 
X.     Y.     Supp-     03-572 ;    85-528 ; 

104-494  ;     1 15-34  ;      121-718  : 

138-707;    132-335. 
riv.    Prof.   10-373. 
N     Y.    Super.   4S-203;  54-3;  57- 

120. 
512. 

linn.  25-277. 

App.  Div.  40-384;  114-603. 
Work.   Dig.    10-213. 
513. 
N.    Y.   216-241. 
App.    Div.    114-003. 
Misc.    74-482. 
N.   Y.   Supp.  OO-1052. 
514. 

N.'    Y.    160-219;    800-291,    292; 

212-36. 
Hud.  S7-243. 
Ann.  Plv.  21-7;  22-476;  88-183; 

TO-1 21  ;      1 00-352  ;      1 1 4-603  ; 

flO-579 ;     487-314;     13K-43S; 

141-427:      141-910;       171-57*. 

57S. 
Misc.  8-224  ;  11-85  ;  15-461  ;  40- 

575  ;  02-91 
N.' Y*.  "fiupp.  28-564:  32-814:  33- 

1047:    47-261:    48-30:    86-970: 

01-828:      02-T.'5li:      115-1011; 

110-597:    122-29.    800:    120- 

25,   723.    817;   157-698. 
St.    Kcn'r.  4-127. 
Plv.    Proc.   10-63.  315. 
How.   54-211:   qO-48. 
515. 

N.    Y.    100-257;    108-453;    200- 

291. 
Hun,   SO-370. 
App.       Div.      02-165;      138-438; 

141-910:    142-432;    148-285. 
Misc.   02-91. 
N.     Y.     Supp.    80-1122:    80-564  : 

115-1011;    122-800;    120-723, 

817. 
Piv.    Proc.  1-204. 
5 IO. 
X.    Y.    125-660;   100-219;    108- 

453:  212-36. 
Ilun.   73-80;   74-424:  70-889:  80- 

Anp'.  Plv.  15-476:  51-607:  71-37: 
84-480;     86-540;     87-201;     03- | 
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323;  137-576:  188-468:  140-1 
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872;    141-478;    1*1-871,   010; 

143-574,    860;    144-408;    140- 

001;    150-U3;    152-707;    102- 

383    171-508. 
Misc.      8-224;      50-255;      62-91; 

MO-6:    08-13. 
N.    Y.   Supp.  20-770:  44-486;  64. 

63;   75-678;   88-756;   84-319; 

112-675:    115-1011 ;   122-237, 

822;     125-710;     126-324,    478, 

723:    120-238;    184-747,    812; 

146-1072;   147-606;  153-1081; 

157-632;    162-262. 
Civ.   Proc.   10-66.  68. 
Abb.   N.   C.  21-63. 
How.  63-253. 

X.  Y.  Ann.  Ci*b.  4-219;  7-286. 
517. 

N.  Y.  81-251. 
App.    Plv.    171-575.  578, 
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50. 
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App.  Div.  11-08;  30-418;  40-304; 
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88-162;  40-422:  50-533:  51- 
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448:  76-114:  80-6:  81-143;  84- 
480;  80-92;  05-147;  07-54,  67; 
08-210 ;  11 1-319 ;  116-400 ; 
141-912;  145-571;  140-536, 
901  ;  151-500  ;  163-722  ;  165- 
119;   160-410;   171-103,  708. 

Misc.  7-542;  8-225;  O-390:  11- 
47;  15-26;  17-33;  10-426;  22- 
100,  538  ;  26-79,  696  ;  27-704  ; 
40-305;  44-497;  45-340;  62- 
91;   67-572;   01-232:    05-276. 

N.  Y.  Supp.  48-531,  1054:  51-967. 
56-542;  63-422:  70-1130;  71- 
62;  72-573:  74-1020:  78-782; 
8O-1085;  87-768;  88-745;  80- 
658;  OO-340:  07-744:  115- 
1011 ;  126-723  ;  120-879  : 
137-962;  150-719;  153-1081; 
1 56-973 :  1 58-699 ;  1 50-226, 
469;    161-808;    162-699. 

N.  Y.  Super.  50-141. 

N.  Y.  Ann.  Cas.  5-62. 
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N.  Y.  103-242;  131-490. 

Hun.  33-238;  65-37. 

App.  Div.  117-471;  124-784; 
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852,   857:    173-201. 

Misc.     8-f,49:     32-288;     48-494; 

54-249;   87-418;   01-416,   578. 

N.   Y.   Supp.  20-787:  34-784:  e«- 
360;    95-010;     102-626 
397;   123-762;  140-591 
•     361:    150-405. 

Civ.   Proc.  6-30:  14-3. 

Abb.  N.  C.  21-214. 
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N.   Y.    1 10-150. 

Hun.  40-307. 

App.   Div.  84-306;   90-247. 

Misc.  26-202. 

N.   Y.   Supp.   82-642. 

Civ.   Proc.  14-443;  21-23. 
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Hun, 
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121-635;    137-879. 
Misc.    20-573;    32-107,    429:    40- 

206;  43-590;  49-306. 
N.   Y.  Supp.  65-428:  66-745:  «3- 

1010:    89-525;    09-769;    106- 

303;  130-873. 
St.    Repr.   30-825. 
Civ.  Proc.  7-447:  8-443;  21-60. 
Week.    Dig.   23-286. 
N.  Y.  Ann.  Cas.  7-374. 
Subd.  1. 

N.  Y.   133-278. 

App.      D1t.      47-392;      117-124: 

174-261 
N..  Y.    Supp.    102-386;    1O0-297. 
Sabd.  3. 
Hun.  24-348:  27-370;  41-59;  46- 

398;  74-347. 
App.  Div.  84-806;  145-571. 
Misc.     18-628;     26-202;     27-496: 

31-275. 
N.  Y.  Supp.  55-1004;  58-411:  64- 

42. 
St.  Repfr.  2-275. 

Civ.   Proc.  11-5;  15-264;  19-243. 
Abb.  N.  C.  20-4. 
Daly,  13-36. 
526. 

N.  Y.  54-574 ;  94-574  ;  1 10-150 : 
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Hun.  25-158;  27-3G9;  41-58:  49- 

471;  61-49. 

Div.     44-31:    52-432;     99- 
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7-360;   17-736:  24-52:   32- 

;  43-589  :  40-306  :  GO-357. 
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1S-24L 
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348. 
Misc. 

107 
N.  Y. 

89-525"; 

162-841. 
Civ.   Proc.  9-76;  14-443; 
Abb.  N.  C.  «0-2. 
Week.  Dig.  15-211. 
N.  Y.  Ann.  Cas.  7-374. 
527. 

N.  Y.  200- 291. 
Hun,  33-143:  73-211. 
App.  Dlv.  170-382. 
N.   Y.   Supp.   48-856. 
67-230. 


How. 
528. 

X.   Y.  52-596;  74-307. 
Hun,   13-494:  25-151. 
App.   Div.   52-482:  1TO-382. 
mTrc.  30-66;  48-495:  55-534 
N.    Y.   Supp.    50-1016;    62-833; 
05-910;   105-943. 

Civ.    Proc  6-117. 
Week.   Dig.  22-188. 
529. 
App.   Dlv.   138-713 
Hun,  65-37. 
1016 


165-885. 
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N.   Y.  Supp.   151-361. 

Civ.  Proc.  6-30. 
630. 

II  un,  2G-335. 

Misc.  11-047;  50-47;  G2-422; 
96-52. 

N.  Y.  Supp.  97-820;  114-647 ; 
121-1013:    160-14. 

Civ.  Proc.  6-412. 

Abb.  N.  C.  18-368. 
531. 

N.  Y.  84-493;  97-272:  120-2$: 
220-188. 

Hun.  27-515;  28-215;  40-47;  49- 
233;  59-5;  61-210;  71-256; 
72-442;  75-428;  82-359. 

App.  Div.  3-188:  21-236;  33-565; 
37-534:  64-615;  65-162:  68- 
488;  69-143;  73-319,  509;  74- 
74:  77-318;  83-63.  629;  88- 
183,  237;  99-256;  114-113; 
116-133.  359;  119-427;  120- 
642;  132-848;  138-787.  898; 
140-839;  146-469;  148-634; 
158-58 ;  159-581 ;  163-542, 
943. 

Misc.  10-8;  15-415;  22-145;  24- 
378;  30-301;  36-838;  39-424; 
44-165:  45-202:  47-6;  49- 
321 ;   63-254  ;  88-123. 

N.  Y.  Supp.  18-558;  47-669;  49- 
937;  72-248,  593:  74-981;  76- 
672;  77-251;  HO-21;  82-490. 
493;  85-428;  88-966;  89-794: 
90-940;  91-872;  98-195;  99- 
681;  101-904;  115-124;  116- 
720;  121-424;  123-12,  431; 
125-803;  129-377;  131-271; 
137-1043  ;  143-604  ;  144-771  ; 
14H-970;  153-983;  155-124: 
161-410:    162-258. 

St.   Rep'r.  12-71. 
.     Civ.    Proc.    14-57.    99,    167.    252. 
274;  15-24.  134.  182;  19-71.  72. 
74,  207;  21-89,  304;  23-237. 

N.  Y.  Super.  55-156. 

N.  Y.  Ann.  Cas.  6-21,  221. 
532. 

N.  Y.  114-518;  133-247. 

Hun.  47-281;  75-428;  90-530: 
91-188 

App.  Div.  16-187;  20-5:  37-414; 
53-87  ;  58-382  ;  99-171  ;  109- 
602;  118-431;  140-422 ;  168- 
444. 

Misc.  16-56.  170;  26-298;  34- 
234;  60-530:  61-112;  71-28; 
72-382  ;  85-148  ;  87-284  ;  89- 
126*  90—  468 

N.  Y.'Supp.  36-346;  55-1045;  50- 
1093;  62-1127:  9O-062  :  OS- 
PS;  104-33 :  112-1111;  125- 
352;  127-184:  148-174;  149- 
857;    152-882;    153-800. 

St.  Rep'r.  25-316. 
588. 

N.  Y.  IOI -334:  133-246. 

Hun,  18-288;  72-400. 


App.    Div.    15-384;   84-132,    257; 

37-575;    42-248;    43-557;    58- 

298;     70-435 :     83-550;     117- 

457;    119-575;    123-12;    137- 

664;    141-457;    148-46;    151- 

490;   159-742;   161-137;  162- 

496;     100-209;     168-40;     172- 

724. 
Misc.  11-47;  14-650;  15-629:  20- 

699;     22-276;    24-227;     25-231; 

40-107;    44-219;    47-416;    50- 

505;    57-649:    68-382;    96-592: 

98-418. 
N.   Y.   Supp.  *4-527,  629;  55-73: 

59-19;  64-290,  75-484;  82-153; 

88-1044  ;    100-4o«  ;    102-544  ; 

104-100;    107-452:    ION-883; 

113-997;    122-306;    12«,ooi : 

132-1053;  138-177;  144-9©«  \ 

145-99 ;     146-392 ;     147-576 ; 

151-495;      153-864;      154-961; 

158-630:     160-844,     861;     161- 

205;   163-121.   535. 
St.  Rep'r.  4-36. 
Abb.  N.  C.  9-301. 
How.  6-272. 
Week.  Dig.  12-346. 
N.  Y.  Ann.  Cas.  10-425. 
534. 
N.  Y.  76-397,  564;  85-384;  113- 

662. 
App.  Div.  34-131;  38-36:  39-519; 

49-172  ;     135-374  ;     139-798  ; 

142-79;    160-703:    168-141. 
Misc.     11-139;     20-242;    24-389; 

49-307;  50-281. 
N.  Y.  Supp.  31-1021:  45-794:  46- 

528;    54-629:    100-466;    112- 

1107;  120-397 ;  124-401  ;  153- 

437. 
Civ.  Proc.  7-219;  14-138,  428;  15- 

332. 
Daly,  10-344. 
535. 

N.    Y.    69-122;    75-495;    77-182; 

81-246;  87-281;  118-179;  177- 

136;  194-312.  821. 

Hun.  16-569;  23-200;  73-84;  86- 

482. 
App.     Div.     16-82.    271:     22-404; 

24-91;    26-74;   39-518;    52-449; 

67-598:  72-184:  74-305:  79-40; 

81-153;  86-516;  109-853:  111- 

482.     4S9;     120-575;     124-777: 

135-369;    140-314;    101-137; 

164-397;   173-492. 
Misc.    14-332;   37-506;  41-356; 

46-487;  55-571. 
N.   Y.  Supp.  65-73;  75-1034:  76- 

429  ;  77-597  ;  83-762  ;  84-764  ; 

90-S22  ;     97-908.     911:     104- 

1081  ;        100-238  ;        120-384  ; 

125-212:    149-801;    159-329. 
St.  Hop'r.  12-649. 
Civ.  Proc.  8-133. 
N.  Y.  Super.  52-802. 
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NOTES. 


330. 

N.  Y.  98-515:  149-4T6. 

Hun,  23-50:  25-498;  70-563. 

App.  Div.  4-115:  10-82,  83:  1S- 
14S;  44-024;  48-293;  52-449. 
Utt-250  ;  80-292  ;  8W-516 ; 
1 40-314 ;  1 40-397  ;  1  4M- 484 ; 
173-192. 

Misc.    1O-0T8;   14-382:   42-76.  ^ 

N.  V.  Supp.  00-619:  05-7B;  73- 
23;  80-225;  83-782!  105- 
410;  123-212:  189-908:  159- 
321). 

St.  llep'r.  2-$4. 

Abb.  N.  C  31-56. 

How.  Or-447. 

N.  v.  Ann.  Cob.  14BT6. 

,wlw  Bull.  4-31. 
637. 

N.  Y.  74-88;  210-411. 

Hun.  21-332:  5H-375;  88-601. 

App.  DIV.  27-20:  32*171:  85- 
406;  88-579;  411-64:  67-501; 
70-412  :  82-101  ;  00-514  ;  118- 
7 ;  120-677  ;  123-809 ;  13- 
759;  138-88;  142-79;  1 
144;  144-551;  146-321:  149- 
273;  155-U9»  122;  157-460; 
150-237:    171-236. 

Misc.  0-439;  13-193;  17-33;  20- 
142:  20-480:  37-51:  30-543:  41- 
313  ;  43-4 17  ;  54-144  :  56-365  ; 
OB-579;   07-228;   88-295. 

N.  Yf  Supp.  50^108:  52-965:  56- 
6l4;  57-473;  00-1115:  105- 
278;  115-141;  124-478;  130- 
781;  133-704;  140-47;  149- 
915;   130-B18. 

riv.  Pror.  10-359. 
538. 

N.   Y.   210-405. 

Huh.    70-5T4;   88-601:  92-2. 

App.  Div.  4-423:  30-425 ;  61- 
64;  123-809;  134-759;  146- 
321;    135-122:    171-230. 

Misc.  5-510:  95-12;  34-693;  41- 
313;  43-417. 

N.   Y.   Supp.  53-770;  50-614;  60- 
1115;    70-1011;    115-141;    119- 
'      451  ;   150-613. 

Civ.    Proc.   14-224:   19-375. 

N.  Y.  Ann.  Ca*.  9-169. 
530. 

N.  Y.  141-84. 

Hun.  50-137;  09-418;  70-488: 
89-11,  572. 

Ek  Dlv.  10-600:  22-27:  33-174: 
5-98  :  87-465  :  97-136  ;  102- 
584  ;     108-90 ;    112-15  ;     162- 
213. 
Ml  so.   7-375:   10-633:   12-80;   24- 

388;   48-212;   01-423. 
N.     Y.     Supp.     48-383;     92-924; 

08-53 
Civ.  Proc  14-130,  283;  15-56. 
5IO. 

N.   Y.   141-84. 

Him,  70-488;  89-11. 


Ap-T« 


App.  Dlv.  87-4G3  :  97-186  ;  lOS- 
09;    l!2-ir>. 

MIbc.    10-654;    24-388; 

N.  Y.  Supp.  OH-58. 

Olr.  Proc.  15-56. 
541. 

N.  Y.  141-84. 

Hun,  8»-ll. 

App.   Div.   It-ipfc;  88-2 
87-420.  405;  111-374. 

Misc.    7-375:    24-388;    91-4*3. 

N.  Y.  Supp.  58-401 ;  81-299 ;  87- 
905;  155-271. 

Civ.  Proc.  14-130. 
542. 

N.  Y.  128-138 :  194-392. 

Hun,  44-580;  80-244, 

Apr).  Dlv.  7-50B:  11-522;  13-94; 
20-325:  29-374:  41-411;  53- 
627  ;  79-22  ;  85-580  :  97-534  : 
110-216;  1 12-15.  12*  1>: 
115-343  :  1 17-471  :  127-4  4S, 
809;  128-094;  180-21:  133- 
802;  137-398;  142-80;  147- 
874;  154-323:  1 62-393;  — 
790. 

Misc.  8-»5:  14-18*:   B3-445:  _ 
208:   97-50;   41-5T>S:    112-637: 
58-269;    54-802;    87-584;  99- 

N.  Y.  Supp.  98-1008;  48-788:  33- 
554;  56-480;  58-822:  #5-729: 
70-1011:  95-114:  00-216:  97- 
270:  98-63,  83.  130:  1 0O-1020; 
109-079,  BB6;  198-77,  10M&; 
111-844:  113-80;  tlf-4:»: 
121-718;  147-570;  14S-517: 
1 52-955 ;  1 5  7-303 ;  1 ttO-56 : 
1041-623.  7B8. 

Civ.  Proc.  14-6:  19-1B1.  873. 

Abb.  N.  C.  20-1;  31-254. 

N.  Y.  Ann.  Ctt8.  1-25. 
543. 

Hun,  20-516. 

App.  DIV.  18-94 1  112-15;  1*7- 
472. 

N.  Y.  Buft).  88-584;  102-626,  642. 

Civ.   Proc.   19-63. 
544. 

N!  Y.  1 01-540;  188-324;  152- 
201 :   198-138  ;   218-165. 

Hun,  82-612:  70-47;  74-279. 

App.  Dl*.  0-379:  11-100;  1G-75: 
17-580:  24-184:  27-2:  8S-172: 
29-575:  33-554-  41-570:  46- 
163;  48-499:  68-111:  6fe-2*l; 
72-200:  77-344:  *i-33n;  S5- 
228;  95-6*5;  99-296:  102- 
249:  100-518:  112-15:  117- 
236:  l2*-014:  183-413;  128- 
325:  138-T38:  1 34-470,  651; 
130-381;     144-358;    149-245: 

164-110:  18R-288. 
MIpp.    7-61:    8-495:    11-305:    14- 

427  :  20-382 ;  42-638  ;  45-254  ; 

46-558. 
N.  Y.  Rupp.  28-754;  44-691:  43- 

704:    48-316:    80-886;    88-724; 


1918 


B1-T3B;    tW-OSl;    T4-OII1:    7ft- 

74.  4()S;  M-315:  fla-;»;:s:  !.u- 
519;  9K-53;  t«l-lu(!«;  197- 
not.    HID:    lll-nsi-    lis-1.14: 


ltn-m 

St      llrl.'r. 
I'lv.     I>lvic 


,"i(M:  iafl-ic  .. .  ... 

140-484;        tftt-1004; 


>:  18-848. 

S2-4TB;    3«-r>i2;    3c 
■"-      ""  170;    n 


!i3fl  '-''" 


Mi-.-.  H(t-W«;  lfci-47.  103:  44-30, 
iw.-,;  S7-:i<v7;  :10-;..|7.  M.t;  <i- 
573;  43-417:  44-57!!;  5I--i0n  ; 
53-400  ;  5B-30T  ;  ITO-74  ;  72- 
478;  91-99. 

N.  V.  thtpp.  47-lgmi;  4K-3n:  ttii- 
-,■»:,;  (t«..N.l7:  fn-10t>4:  75-iiiO: 
T7-B57;  78-414:  79-244.  ,24-"': 
HS-14B  :  lwi-l:i:s ;  HB-718  ;  101- 
7K7;  109-221;  113-214:  Jl-I- 
139;  l.IS-Ml:,  latl-ISi,  543; 
125-1015  ;  JHO-78T  :  |37- 
11(12;  I41-2SS;  144-870:147- 
5K7,    Dai;     149-063. 

Civ.  ITUC  7-D2,  ;il4;  15-T2. 

How.  SM-220. 

N.    V.   Super.  45-414. 

LV.  V.  Ann.  Caa.  8^-380;  ft-498,  19- 


ltft-13-      - 


Stl-442:   »B-T0:  UK- 
3-124:    30-570:    44- 

ads:.*!* 


l«#-aS0;   283;  lifif-iMil;  127- 
B07;   15U-124;   159-510. 

MIS-.  1  »■■:«:  1  »-;;-■  Ht-lTi:  2<l- 
~S2,  Linn;  4S-J>nL>.  ::ni;-  4!»- 
321;  tNt-MD;  81-4JS:  07-258; 
IMI-19;  97-83. 

s.  v.  Wm. iv  Tit-i Ti:t    TS-n--:   [inn. 


'!():  "n-'-i- 
lOB-7 


:   112- 


518:     114-MIO. 

122-209,   604  ;    134-091 ; 

TWO:    l**-14;    lttl-1. 
>l.    Rep'r.  59-379. 
[Tlv.   Prac.   19-58.  88.  821;  »l-8ft 
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A[)|l.        Illy.       13«-391,       452, 

l!04;    131-9.   203;. 132-181. 
:>:;;      i:t.!-71:     iiU-iul. 


188.    MO.   M-,     mn,   V       ,    .  . 
883;    1.49-34L:.    ."■,   470:    15S- 
033;    Jga-KliT.     ;■'?■    JW-U9; 

159-237.'     7\2.      7!l!»;'     {tnCTpr.- 

ltit-TP2:  iin-.-:is.  oon-.  ihi- 

335,    .-i42:     [W-hTT;    K19-4G8, 

7!1'_>:     l7l-2;|ii.      M.     733.     7M); 

172-197:  It;:-.'!".; 

Ml-:..  f)ll-,HH  ■■,:  _'ti,  401:  84- 
Ji'-ii;  itn-:!.,...  „,,:>;  IMl-oi:;; 
117-1328.  574,  M:i ;  OT-193, 
470;  Ttt-rt.-iT:  73-452;  74-2(14. 
2MB.  681;  7H-4I7.  .879 :  79-82, 

52-217;    9-1-012:    lKV-:i3ii ;    i»«- 
200;  98-43,  J«M.   »1H.   :!21. 
N.     1\    S«]tfi.    ila-R.-.O;    118-780, 
819.     !*:i:      115-3 1,     01:      117- 

ociij  lln-703:  lack™.  771. 
B4%  nil;  lii-lilO;  122-300 ; 

Isn-Ail.  4(11:  1B4-473,  504, 
5!\0.  Tr,0.  810:  18K-90.  7<Ki ; 
127-007:  12B-722,  781,  701, 
031;  129-8411;  197-571);  133- 
28i.  E8Q,  823 ;  t34-T,  894 : 
IST'-lOSj;    T:tff-a41  :     1IO-47. 


BIO,   704. 

N.  V.  BSt-040:  tlt-1:  Ml- 
411!;  SD-lns,  1.1I-I; 
1K5-3H.7;  159-50;  171- 


ISH;     71- 

1 2^-r.r,v  ■. 


■235. 


4»™, ... 

i'in; :  93-4 
!(>■/■  ■.-■!•• . 
l:s:*-:rs:;  : 


0O-S2S;   07-lBTt. 

K.  v.  simp-  5<»-:iiio: 


-03;   BS- 

4-34S:  Wl-nlfl:  BTI-437; 

—  "■  1,  :.7H;  Sh--J:  !MI- 
ntl-SH;  tOI -SOS; 
1-548;  118-837: 
>-.-,30;    157-205; 

■524:     54-117: 


1  !1 1  ■. 


191:    110-19;    115-080;    llff- 


NOTES. 


Abb.   N.   C.    18-230;   21-257;   2S- 

266. 
How.   N.   8.   1-8. 
Daly,  O-510;   14-448. 
N.  Y.  Ann.  Caa.  6-66,  282. 
Subd.  1. 
Hun,   44-4. 
App.  Dlv.  16-479. 
Misc.  18-99. 
N.  Y.  Supp.  44-954. 

sut»a.  2. 

N.    Y.    88-148;    45-849;    51-594; 

53-200;     56-456;     68-273;     TO- 

486;    77-427.    589;    8O-202:    84- 

239;   O8-S03;   06-100;    103-690; 

1 36-51 1 ;        1 32-507 ;       150-57 ; 

1  r  1-235. 
Ilun,   10-587;  14-519;  20-22;  27- 

2G;  28-339;   30-9;   33-114;   37- 

508:  44-3;  56-344;  57-594;  58- 

558;  50-149;  72-462. 
App.    Dlv.    16-417:    31-291;    30- 

21;  02-277:  67-514;  08-14:06- 

90 ;     104-25  ;    107-541 ;     109- 

756;  115-769;  131-292;  150- 

254. 
Misc.    10-130,    356:    23-728:    20- 

678;    30-535;    30-487;    57-496; 

07-469. 
N.    Y.    Supp.    4-3:    6-406;    0-222; 

15-079:     44-954:     52-9SS:     50- 

721;  73-935  ;  00-344  ;  93-285  ; 

156-166. 
St.    Rep'r.    17-974;    35-500;    36- 

709;  42-821;  44-168. 
Civ.  Proc.  8-267,  420;  0-225;  14- 

356;  15-16. 
Abb.   N.  C.  16-475;  18-262. 
N.   Y.   Super.  52-236. 
Subd.  3. 
N.   Y.   70-492. 
Hun,  30-554. 
Snbd.  4. 
N.  Y.  55-93;  50-156;  67-599;  70- 

486*   214—13. 
Hun.  20-54:  24-639;  26-147;  27- 

267;    20-478;    43-497;    83-373; 

86-29. 
App.    Dlv.    1-155:    2-92:    26-515; 

33-249:     52-277;    87-223;    06- 

88:     165-286;     117-352;     130- 

617  ;  157-296 ;  150-481. 
Mlsr.    11-270:    10-360.    512:    20- 

404;    22-524;    20-678;     45-209, 

215     349 

N.    Y.'    Supp.   4-3:   5-897;     6-197; 

31-912;     33-367;     36-078:     45- 

1041  ;    51-965;     88-1079;    04- 

700;  102-427;  115-455;  144- 

652;   163-307. 
St.    Rep'r.   8-508:   15-989;   23-02; 

30-828;  41-220;  45-293. 
Civ.  Proc.  8-420:  10-170:  12-426; 

14-352;  15-138:  18-278. 
Abb.    N.    C.   20-222:   21-257;   22- 

450;  23-94;  25-395. 
N.  Y.  Super.  40-274;  50-175,  370. 
Daly,  12-518. 


1020 


How.  N.  S.  1-89;  2-521;  3-177. 

N.  Y.  Ann.  Caa.  10-41& 
550. 

N.    Y.    03-363;    04-473;   103-690; 
132-518. 

Hun.  20-2S8:  37-506. 

App.    Dlv.    31-293:    82-542:   90- 
206  :  96-89  ;   1 16-337  :  127-4««. 

Misc.  16-173;  22-524;  20-678:  *«- 
331;    58-32;    63-378;    77-412. 

*N.  Y.  Supp.  77-i¥H«;  10H-ST.V 
116-1114;    136-686. 

St.  Rep'r.  3-2S9:  4-305;  5-162. 

Civ.    Proc.    14-350.    354.   438. 

N.   Y.   Super.  52-554. 

N.  Y.  Ann.  Cas.  6-65. 
551. 

N\  Y.  85-502;  123-519. 

Hun.  21-431. 

App.    Div.    88-2:   131-293. 

Misc.   58-33. 

N.  Y.  Supp.  84-489,  1009:  1«- 
838 

St.  Rep'r.  17-66. 

Civ.  Proc.  14-354.  43S. 
552. 

N.  Y.  85-502. 

Hun.  22-555;  73-247. 

N.   Y.  Supp.  28-863;  55-743. 

St.   Rep'r.  60-24& 

How.  61-365. 
553. 

N.    Y.    105-404. 

App.    Div.    70-435. 

Misc.   23-725;  58-364. 

N.    Y.    Supp.    84-1009;    109-673. 

N.  Y.  Super.  52-236. 

N.  Y.  Ann.  Cas.  6-232. 

App.   Div.   140-584. 
555. 

Misc.    45-214. 

How.  30-432. 

Sweeny,  2-351. 
556. 

Hun,  15-446;  22-63. 

App.    Dlv.    14O-530. 
557. 

N.  Y.  77-589. 

Hun.  14-389. 

App.  Div  85-579;  87-223;  111- 
543;  110-89;  140-530;  165- 
2. 

Misc.  11-276;  10-669:  38-331. 

N.  Y.  Supp.  83-287:  07-942: 
103-1038  ;  130-839 ;  136-6MS : 
150-440. 

Civ.  Proc.  7-53. 

How.  54-305. 

Week.   Dig.   6-185.   570. 
558. 

N.  Y.  74-491  ;  125-364 ;  132- 
519;   214-16. 

Hun,  20-53. 

App.  Div.  2-92:  86-579;  122- 
617. 

Misc.  66-223;  67-1C9. 


NOTES. 


Sol ,  •J2-4.-i"» 

Week.    Dig.   16-502. 
5o3>. 

App.    Div.    81-341. 

II no.   1G-46;  31-231;  38-114;  br- 
471. 

Misc.   6-43S;  97-109,  470. 

X.     Y.     Supp.    60-1047;    83-287; 
1*13-195. 

St.    Rep'r.  4-509. 

Civ.    Proc.   15-224:  23-239. 

Abb.    X.   C.  21-321. 

N.    Y.  Super.  50-167. 
560. 

Civ.   Proc.  14-438. 

Abb.    N.   C.   21-321. 
561. 

Him,  33-114. 

Civ.  Proc.  15-6. 
563. 

How.  54-519;  55-1. 


Misc.   41-554. 
564. 

N.  Y.  59-110. 
560. 

N.  Y.  188-55 
How.  66-1. 
5G7. 

N.  Y.  125-364. 

App.   Div.  2-338;  16-480;  67-515. 
Misc.  66-145. 

N.   Y.  Supp.  73-977;  112-1009. 
St.    Rep'r.  2-645. 
Civ.    Proc.  15-6;  19-121. 
Paly,   7-103. 
Week.  Dig.  10-456. 
568. 

Hun,   14-518:  22-557:  60-137. 
App.     Div.    2-338;    16-480;    44- 

300:    121-882:    123-691. 
Misc.   36-836:  88.121:   62-518. 
N.    Y.  Supp.  74-935;  77-101;  91- 

210;  108-65. 
Civ.    Proc.   14-439;  19-121. 
572. 

X.    Y.   132-520. 

Hun.  22-13.  491:  44-475;  72-599: 

K5-378:  88-409. 
App.   Div.  31-293;  85-194:  88-2: 

©1-548 
Misc.     23-725:     29-516;     40-210; 

44-29;  92-150,  235. 
X.    Y.    Supp.   31-23:   32-909:   34- 

843:    52-986:    61-960:    K1-C.S2: 

88-135  ;        84-489  :        89-722  ; 

184-12;     146-1060;     155-101, 

536. 
St.    Rep'r.    3-532:   5-324:   27-260. 
Civ.    Proc.    14-350:  21-294. 
X.   Y.   Super.  54-1.   129. 
X.   Y.  Ann.  Cas.  4-316;  6-65. 
573. 

App.    Div.  58-540. 
Abb.   N.  S.  13-148. 


574. 

Week.  Dig.  23-85. 
575. 

£■    Y-    84-222;   91-562;    114-558. 
Hun,  43-210.  ^^ 

A%8-24Y*      6a"282 :      158"168  •' 
Misc.    58-33. 

N*.J«  S.upp'   7°-U17;   108-838; 
Ci;.43-31;    153-803.  ' 

Solid,  1™-  11-36. 

Hun,  21-42*.. 

Misc.  79-564. 

X.   Y.   Supp.   141-*_ 
Sulxl.  2. 

X.    Y.    48-143;    80-202;    lv 

Hun,  85-378.  «51. 

App.   Div.  3-272. 
ShImI.  3. 

X.  Y.  118-187;  122-554. 

X.  Y.  Supp.  156-470. 

Hnn.  44-476. 

App.  Div.  79-426,  427. 

St.  Rep'r.  5-324. 

Civ.  Proc.  11-409;  12-248. 

Abb.   X.  C.  19-58. 

X.  Y.  Ann.  Cm.  T-211. 
576. 

How 
577. 

App. 
578. 

App. 

Misc. 

How. 
579. 

App. 

X.  Y. 

Hun, 
rfSO. 

X.   Y. 

App. 

Misc. 
581. 

App.   Div.   158-162. 
5821 

X.   Y. 

X.  Y. 

Misc. 
583. 

X.   Y.    216-302. 

App.   Div.   158-161. 

X.  Y.  Supp.   143-31. 

Abb.  X.  C.  18-320. 
584. 

X.   Y.    216-302. 

App.   Div.  76-117. 

Abb.   X.   C.   18-320. 

How.   58-264. 
5N5. 

X.    Y.    216-302. 

A pn.   Div.   15K-162;  173-537. 

Misc.    58-33. 

X.    Y.    Supp.    108-838:     143-31; 
159-818. 

Civ.  Proc.  9-11. 

Abb.  X.  C.  18-320. 


59-410. 

Div.  158-162. 

Div.  158-162. 
14-115;  16-568. 
61-396. 

Div.   158-162. 

30-472. 

8-566. 

93-57. 

Div.   158-162. 
16-563;  27-173. 


216-302. 
Supp.   1U8-838. 
58-33. 


1021 


NOTES. 


686. 

App.  Div.  75-455,  624;  76-115. 

Misc.  17-31. 
587. 

N.  Y.   216-302. 

Ilun,  19-1. 

App.  Div.  158-161. 

Misc.   14-115. 

N.  Y.  Sup j».  101-697. 

How.   58-264. 

Week.   Dig.  14-446. 
589. 

St.  RepT.  5-899 
591.  , 

Hun,  Ifr. "3-273  ;    168-28. 

App,  8-545;  22-694;  43-361;  46- 

N.  Y.  Supp.  91-324;   153-803. 
N.  Y.  Super.  55-278. 
592. 

Htm.   43-201. 

Misc.    22-691 ;    45-361  ;    46-57 ; 
79-566. 

X.   Y.  Supp.  91-324. 

Civ.   Proc.   12-247. 

Abb.  N.  C.  18-238;  19-60. 
Subd.  1. 

Hun.  44-475. 
593. 

App.   Div.    168-28. 

N.  Y.   Supp.   153-803. 

How.  7-212. 
595. 

X.  Y.  59-310. 

App.  Div.  158-163. 

Misc.  14-115. 

X.   Y.   Supp.   143-31 ;   161-697. 

How.  58-264. 
596. 

N.   Y.   216-302. 

Misc.  14-115. 
597. 

N.   Y.    216-302. 

App.   Div.  158-163. 

N.   Y.   Supp.    161-097. 

Civ.  Proc.  16-353. 
Snlid.  2. 

ITnn.  17-232. 

Misc.  17-357. 
RON. 

X.  Y.  88-611. 
Misc.  66-520. 
590. 

App.   Div.   170-700. 

Misc.    43-361. 

X.   Y.  Supp.  87-467. 

I  low.  62-455. 

X.  Y.  Super.  40-206. 

coo. 

Civ.   Proc.  7-209. 
How.   67-173. 
Daly,  11-301. 
601. 

X.   Y.  59-310. 

Hun.  17-:{u.",:  27-46. 

Misc.   79-566. 

10" 


N.  Y.  Supp.  106-939. 
Civ.  Proc.  5-358;  7*209. 
How.  67-173.  wMt 
How    N.  8.  *-5OT. 
Subd.  2.      M 
v    y   «*-91. 

Sub*"*  «*• 

is.   Y.  5W01. 
Hun.   21-321. 
Misc.  22-694. 
602. 

X.  Y.  75-525. 

Hun,  19-165. 

App.      Div.     134-505;      153-10: 
160-371 

X.     Y.     Supp.     30-365:     117-3«: 
119-576;    138-95;    145-3S& 

St.-  Rep'r.  61-722 

Civ.    Proc.    *4-377;    19-184;   21- 
52,  152. 
603. 

N.    Y.    90-58;    99-398;    136-232 
148-528 :     184-462. 

Hun,   49-19;   78-159. 

App.  Div.  6-124;  26-144;  29-212; 
34-553:  40-406:  44-581:  4*- 
623:  51-538:  62-517;  66-2*: 
82-042;  92-317;  9B-10 ;  **- 
75;  106-139;  109-551;  111- 
675,  678;  113-174;  114^; 
1 1 5-55 1  :  11 8-31  ;  1 19-M S : 
126-S97  :  127-599,  004  :  12S- 
222;  132-319;  138-286;  144- 
239:    160-871,   918. 

Misc.  8-300:  12-377:  16-619;  »- 
193:  26-65:  37-521:  39-39.  2s*. 
44- 1 68.  411:  56-4 1 8  :  K3-3J* . 
55-35:  67-221;  68-460;  «$- 
151. 

N.  Y.  Supp.  28-737:  44-1051:  4S- 
964,  10SS;  51-427:  54-.197:  flO- 
802;  62-750:  64-856:  71-84;  7S- 
369.  370:  75-1076:  78-703:  *1- 
563  ;  86-1062  :  90-593  ;  94- 
156;  96-491:  97-027;  100-709 
1O2-1074  :  1O4-021  :  106-2*7; 
112-57,  612;  117-51:  122- 
1063;  125-83-  12X-1079: 
143-9:  145-rtjJO;  148-111: 
100-177:    103-1019. 

Civ.  Troc.  15-106. 
0O4. 

N.  Y.  79-568;  136-252;  184- 
462. 

Hun.  17-314;  23-531:  26-455: 
49-19. 

App.  Div.  40-406 ;  44-5S1 ;  51- 
309:  66-529;  82-642;  106- 
139;  1CW-552;  116-328;  12«- 
897;  127-599.  604;  128-222; 
1  38-288 ;  1 44-240  ;  1 60-371 : 
166-647. 

Misc.  4-324:  7-126;  12-377:  32- 
465;  55-35;  OO-460. 

N.  Y.  Sunp.  48-778:  6O-S02;  73- 
371  i  81 -503  ;  91-1079  :  94- 
156;    96-491;    100-709;    10*- 


NOTES. 


217;   112-57,   612:    118-1021; 

122-lOffin    128-1079:    100-177. 
St.     Kep'i*.    3*^564;    43-814;    4N- 

698. 
Civ.  Proc.  15-106. 
How.  N.  8.  1-243. 
Sabd.  1. 

N.   Y.  178-24. 

Hun,   18-372;  22-352;  64-191. 
A  pp.    Div.    24-71;    101-523. 
Misc.  26-174,   256;  68-460.      - 
N.    Y.    Supp.    56-114,    757;    64- 

914;  125-83. 
St.     Rep'r.    20-24;    46-156;    50- 

900. 
Civ.  Proc.  7-186;  20-230. 
N.  Y.  Super.  51-249. 
How.  N.  S.  1-497. 
Snbd.  2. 

N.   Y.  52,054:  87-14. 
A  pp.  Div.  158-865. 
Hun,  88-547;  64-191. 
Misc.  55-36. 
St.   Rep'r.  46-156. 
Civ.  Proc.  18-451. 
60S. 
N.  Y.  120-461:  144-250. 
Hun.   46-607:   74-185.   104. 
App.  Div.  34-l<50;  160-871:  167- 

4t»;  175-686. 
Mil*   35-140;   47-209. 
N.    Y.    Supp.    70-568;    149-254; 

158-622. 
St.  Rep'r.  56-550. 
GOO. 

N.  Y.  182-408. 

Him,  23-391.  27-548. 

App.      Div.      68-355;      138-286; 

158-544;    160-371. 
N.   Y.   Supp.  74-241;   122-1063; 

148-9,      8315;      145-3S8;      161- 

941. 
Civ.  Proc  15-106. 
607. 

Hun.  40-19. 

App.  Div.  34-247  ;  40-406. 

N.  Y-  8«PP-  *4-597. 

Civ.  Proc.  15-106. 
608. 

N.    Y.   136-252. 

App.   Div.  84-247;  68-552;  134- 
505  ;  138-286  ;  144-240. 
609. 

Hun,  71-385. 

App.  Div.   48-412;   132-630. 

Misc.  28-619. 

N.  Y.  Supp.  63-184. 

App.     Div.     106-557;     144-242; 

158-945. 
Misc.  7-389;  53-11. 
N.     Y.     Supp.     33-47;     04-771; 

128-1079. 
Civ.  Proc.  14-71,  262. 

Oil. 

N.    Y.    196-468. 

Hun.  2-373. 

App.   Div.   106-1%);   172-13*. 


Misc.  7-380;  10-619. 

N-     Y/    Supp.     04-156;     07-1 12; 

ir»*-:&o. 

013. 

X.   Y.   07-550;  150*537. 

Hun,  22-465. 

Apj>;  Div.  20-355 ;  51-309 ;  128- 

Misc.  16-619. 

112-6*2. 


XhlY.  Supp.  64-914  ; 
WoekV-   <?■   a2-320. 
nbd.  1.     **  7  -^« 


Snbd, 

Hun,  26-362. 
St.   Rep'r.  20-64. 
Civ.  Proc.  11-312. 
Abb.  N.  C.  22-326. 
Sabd.  2. 

How.  66-70. 
615. 

How.  45-486. 
Barb.  1-447. 
Paige,  1-574. 
016. 

Hun,  22-465. 
618. 

Week.  Dig.  22-448. 
619. 

Misc.  16-619. 
02O. 

N.    Y.    71-106;    148-524;    210- 

425. 
Hun,  20-112.  274;  62-563:  70-11. 
App.    Div.    0-257;    83-520;    50- 
1 40 ;    1 09-552 :    115-16;    1 27- 
647;  185-373;  137-897;  167- 
1HJ;   172-139;   175-9IS. 
Misc.  26-174. 
N.    Y.    Supu.    00-1K3;    100-569  ; 

111-1080:  120-397. 
Civ.    Proc.   15-520;   10-413. 
621. 

At)p.  Div.   127-647:  172-139. 
How.  64-496. 
023. 

N.     Y.    50-282:    71-106;    72-300; 
73-375;    70-104,    600;    1!MI-4(J8. 
Hun,  70-11. 
App.   Div.  63-249:  128-462:  1»5- 

374;  137-281:  167-598,   599. 
Misc.    8-244:    11-183;    60-3.'il. 
N.    Y.     Supp.     72-578;     112-273, 
834;   120-397;   152-737. 
624. 

N.  Y.  50-282. 
Misc.  11-183. 
625. 

App.    Div.    65-249;    135-374. 
Misc.   11-183. 

N.   Y.   Supp.  72-578;  120-397. 
Hun,  47-280. 
026. 

Hun.  38-231. 

App.    Div.    30-253;    66-527;    09- 

34. 
MIbc    49-603. 

N.     Y.      Supp.     51-613:     73-369: 
iriN-530. 
10C3 
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Civ.  Proc.  19-91. 

How.  61-103. 
027. 

Hun,  23-150;  34-549. 

App.      Div.      12-433 ; 
121-882. 

Misc.  49-603. 

N.  Y.  Supp.  101-546. 

Week.   Dig.  8-492. 
628. 

App.  Div.  44-396. 

Misc. 


116-227 ; 


39-325:    47-238; 


49-608. 
St.  Rep'r.  O-J^- 
Civ.  Proc.  "  ^ 
029.       0l-339;  82-201. 
HfiT.   Div.   33-520. 
aIIsc   12-231;  49-603. 
N.    Y.   Supp.   60-386. 
Abb.  N.  C.  15-52. 
How.   66-326. 
030. 

Hun,  17-129:  46-149.^ 

Misc.  49-603. 

How.  58-250. 
035. 

N.  Y.  89-467;  101-5:  108-277: 
115-464:  142-628;  150-77. 

Hun,  21-595:  27-235,  269:  44- 
72;  53-39;  73-247;  79-145. 

App.  Div.  1-404;  13-225;  14-467; 
27-92;  44-315;  40-2;  52-539: 
60-76:  07-548:  76-115;  »2- 
266;  115-382;  119-699;  126- 
828;   137-858;   142-778:   145- 

.  445  ;  154-304. 

Misc.  15-37:  16-166:  26-152;  2S- 
331:  32-14.  280:  33-721:  35- 
510 ;  52-299  ;  56-122  :  68-526. 

N.  Y.  Supp.  4-819:  60-721:  65- 
386.  974:  66-119;  69-680;  lOO- 
818:  102-955;  104-290;  106- 
1 107  ;  1 11-69  ;  122-964  :  127- 
297.  609  ;  129-957  :  138-961 : 
141-294.  296;  143-741. 

St.  Uep'r.  1-729:  2S-4. 

Civ.  Proc.  14-328.  401;  15-311: 
21-143.   147;  25-308. 

How.   66-221. 

N.  Y.  Ann.  Cas.  2-356. 
Subd.  1. 

N.  Y.  108-276. 

Hun.  19-299:  28-23;  32-256:  36- 

296:  39-326. 
App.   Div.  49-622. 
Misc.   10-348. 
Civ.     Proc.    4-354;    6-81:    9-252: 

12-326. 
Abb.  N.  C.  20-29;  30-182. 
Subd.  2. 

N.    Y.  447-160. 

Hun.     35-477;     55-387:     60-159; 

OS- 178. 
St.   Rrp'r.  51-891. 
Civ.    Proc.    18-65. 
How.   N.   S.  3-173. 

1024 


105-493; 
124-324; 
141-199 ; 
154-304 ; 


iia-7i>i: 
137-Sf^; 
146-72*; : 
159-643: 


Subd.  3. 

Hun.     25-396; 
55-387. 

Misc.   14-422- 

N.  Y.  S*PP-  «8-981. 

st>  pcp'r.  14-259;  46-895. 

<>*,.   Proc.  9-255. 

N.  Y.  Ann.  Cas.  2-877;  4-244.  24& 
636. 

N.  Y.  78-252:  128-601;  138-6*4. 
142-215;  147-150;  148-202; 
150-79;    154-691. 

Hun.   26-26.  470;  27-617:  28-22: 
38-205;     47-331:     51-438:     S 
39;  60-311:  62-50:  74-413;  7 
566;   77-813:  T9-140. 

App.    Div.   8-319;   9-5S5:    16-T.23: 

17-228;    39-506:    46-2:    60-70: 

62-182,     262;     67-548;     «8-l9fc 

75-47;   77-201;   87-S6;  8S-152: 

92-266 ;        94-94 ;        103-493 . 

115-?S2 

130-411 

142-777 

158-591 

167-272;    168-1 11. 

Misc.  12-198:  13-85;  16-619:  17- 
735;  1S-639;  19-670:  24-t>4. 
25-122.  667:  26-152:  29-106: 
30-208;  32-16.  279;  35-512 
48-358:  51-421;  7T-277 :  79- 
437;   80-438. 

N.  Y.  Supp.  9-862:  32-248.  8fi2: 
35-385:  47-91:  50-132:  53- 
1084;  54-924:  56-202:  63-447: 
66-118:  69-680:  71-14-  73- 
1019:  77-959;  78-1040.  '  107$; 
87-695:  88-507:  8S--I34;  93- 
140:  94-157:  1OO-401.  783; 
108-888;  114-896;  119-899; 
122-964:  126-120;  12T-297: 
129-957:  131-487;  134F-260; 
143-97,  741;  144-841;  152- 
654. 

St.    Rcp'n    14-374;    50-S29;    51- 

519. 
Civ.    Proc.    15-311;   21-121.    131 

136.  321,  359. 
Abb.  N.  C.  31-202. 
How.  06-221. 

N.  Y.  Ann.  Cas.  2-162.  359. 
Subd.  1. 
N.    Y.    87-141:    101-8:    115-642: 

115-464:     119-162.    645;     129- 

663:   143-624:   144-646. 
Hun.  26-316:  27-244:  30-37.  248: 

33-485;    35-397.    548:    38-210: 

41-61;   44-72:  51-207:  60-43S; 

67-204;   81-564. 
App.  Div.  27-92;  35-361:  44-315: 

46-5;    53-204;    126-828:    136- 

144;  145-445. 
Misc.     11-295:     21-167;     24-514; 

26-384:  31-51:  34-385. 
N.  Y.  Snpp.  17-184;  18-608:  22- 

872:    24-641:    30-528;    65-974; 

69-871. 


NOTB8. 


St.    Rep'r.  12-671:    10-880;    23- 

201;  28-4;   42-214;   45-31;   49- 

703;  51-828. 
ClT.  Proc.  4-354;  7-149,  288,  412; 

21-165. 
Abb.    N.   C.   15-347,   481. 
How.  N.  S.  1-277;  2-54;  8-160. 
Snbd.  2. 

N.    Y.    ©8-370;    87-56:    104-297; 

119-638;  147-260;   150-77. 
Hun,  25-396;  41-63;  50-352;  53- 

615;    55-88,    338:    0O-445;    65- 

602;    69-300;    75-337;    76-123; 

84-117;  88-373. 
App.    DIv.    13-225;    39-506;    44- 

313;  76-116;  93-370;   115-385; 

135-780. 
Misc.  18-85:  15-412;  17-242;  42- 

16*  52-299 
X.  Y.  Supp.   11-436;  13-426;  19- 

885;    20-766;    57-458;    64-649; 

70-940. 
St.    Rep'r.    85-546;    37-302;    39- 

463;  48-925;  53-351. 
Of.   Proc.  4-320;  11-41;  17-231; 

18-65;  21-146. 
Abb.  N.  C.  15-356. 
How.  N.  S.  1-289. 
N.  Y.  Ann.  Cas.  2-284. 
637. 

N.  Y.  91-668. 
63S, 

N.  Y.  73-1;  76-590;  80-547;  84- 

614;    91-668:    93-93;    108-135; 

141-139;  147-620;  178-388. 
Hud,  4-315;  26-263;  27-242;  31- 

271;  44-70. 
App.  DIv.  2-93,  478;  31-258:  47- 

235;     58-88;     75-47;     80-540; 

103-494;    106-261 ;    142-447; 

144-374,    380;    148-300;    172- 

408. 
Misc.  13-85;  15-411:  24-514;  28- 

329;     83-578;     37-425;     51- 

421  *   67-554 
N.   Y.  'Supp.  53-438;  59-890;  62- 

646:    65-754;    75-7S0;    77-959; 

80-772  ;       94-57  ;       122-947  ; 

124-837;   129-577;   156-102. 
Civ.  Proc.  21-293. 
N.   Y.  Ann.  Cas.  2-415,  418. 
689. 

Hun,  53-587;   56-24. 
Misc.  49-606. 
640. 

Hun.     16-624;     17-497;.   18-190; 

26-19:    37-634. 
App.  DIv.  28-267;  42-145;  80-52. 
MIw.    11-238;    35-511:    37-832; 

96-272. 
N.  Y.  Supp.  4-907:  51-68;  76-972; 

8O-1S0;    160-413. 
N.   Y.   Super.  48-219. 
641. 
N.  Y.  148-852;  188-55. 
Hun,  46-216;  62-593;  75-337;  76- 

123,    565;    79-141:    88-373;    90- 

41. 


App.    Div.    39-19:    46-2;    59-128; 

68-190  ;  98-376  ;  103-493. 
Misc.    11-238:    12-524.    655;    15- 

411 ;  18-429  ;  46-584. 
N.   Y.   Supp.  29-757:  35-519:  61- 

295;    68-1089;    74-119;    89-434; 

92-796;  93-140. 
N.  Y.  Ann.  Cas.  2-61,  365. 
642. 

N.  Y.  36-358.  I 

644. 

N.   Y.  74-145;  130-482;  148-177. 
Hun,    56-277;   79-148;   80-595. 
App.     DIv.    16-353;    19-234;    23- 

506;    47-419;    108-494;    167- 

574,  578. 
Mise.     17-65;    28-331;    38-576 ; 

67-554. 
.    N.     Y.     Supp.    62-337;    68-870; 

122-947;   152-679. 
Civ.   Proc.   15-321. 
Abb.  N.  C.  31-46. 
N.  Y.  Ann.  Cas.  2-350;  7-225. 
645. 
N.   Y.  130-482. 
Hun,  56-277. 
App.    DIv.    19-234:    32-576;    52- 

194;    172-309,    312. 
N.  Y.  Supp.  65-8. 
646. 

N.    Y.    Supp.    158-42S. 
647. 

N."  Y.   98-592;   219-367. 
App.   DIv.   19-234;   167-575. 
Misc.   26-355. 
N.   Y.   Supp.    152-679. 
Abb.  N.  C.  13-173. 
648. 

N.    Y.    96-180;    166-128;    120- 

210. 
Apn.    DIv.    16-353,    354;    19-234; 

79-609;  105-306. 
Misc.    18-591  ;   66-545. 
N.     Y.     Supp.     14-1026;     80-428, 

112-912;    113-809. 
N.  Y.  Super.  50-147. 
N.  Y.  Ann.  Cas.  4-337;  9-469. 
049. 

N.     Y.     115-255;    116-497;     154- 

GS8:    219-307. 
Hun,  10-267. 
App.    DIv.    18-394:    77-424:    87- 

86;   1O6-508;    167-575,    576. 
Misc.   13-490;   30-1.-15,  6«',3;   «<>- 

545. 
N.   Y.   Supp.   16-1  SO:  30-147;  32- 

974  ;      79-327 ;     80-428 ;     83- 

1041;  94-937;   112-912;   152- 

679. 
Abb.  N.  C.  21-245. 
How.  N.  S.  2-302. 
N.    Y.   Ann.   Cas.   4-300,   335,  345, 

348;  6-112,   179. 
Snbd.  1. 

N.   Y.   165-195. 

Htm.   31-70:   39-36;  53-590;  60- 

159;  79-148. 
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Ap|).  Div.  68-189. 

Misc.  24-512. 

X.  Y.  Supp.  53-981. 

St.   RepT.   38-380. 

Civ.   Ptoc.  4-193. 

Abb.  N.  C.  13-174. 
Snbd.  2. 

N.  Y.  45-879;  78-131;  89-343; 
90-1  SO:  HO-83;  115-251;  117- 
300;    155-637:    1 03-103. 

Hun.  25-577;  28-113;  29-241:  39- 
30;  44-02,  370;  40-217:  55-308. 

App.  Dlv.  19-228;  23-502:  31- 
240;  47-18;  79-605  ;  91-111: 
1 1 0-94 ;  1 1 9-656 ;  127-684  ; 
107-575. 

Misc*.    18-590;    19-001;   49-605. 

N.     Y.    Supp.    44-309.    1028:    40- 
71,  397;  61-1034;  80-346;  99-' 
1109. 

St.  Rep'r.  32-207. 

Civ.  Proc.  0-167:  12-283. 

Abb.  N.  C.  19-277.  ' 
Subd.  3. 

N.  Y.  50-80;  56-52;  01-583;  09- 
546;  83-231;  84-1;  92-236;  93- 
592 ;  1 15-250 ;  1 1 0-492 :  1 30- 
149;  143-634;  154-088;  105- 
193 

Hun,  29-365;  32-139:  39-36:  44- 
02;  55-368;   02-124. 

App.  Dlv.  16-353;  19-229:  33- 
337:  44-98.  318:  47-18;  75- 
440  :  79-607  :  91-113;  1 10-94  ; 

119-656;     120-309;    167-575. 
Misc.    12-325;    14-387. 
X.     Y.     Supp.     33-1097:    35-1050: 

40-71  ;    52-753  ;    00-723,    763  ; 

61-1034. 
St.  Rep'r.  10-806;  27-83;  41-447. 
Civ.   Proc.  5-160:  12-192. 
Abb.   N.   C.  27-365 
X.  Y.  Ann.  Cas.  5-155. 
Snbd.  4. 

N.    Y.   148-262. 
Hun,   91-507. 
App.    Dlv.  52-369. 
Abb.  N.  C.  23-12. 
G50. 

X.    Y.   90-180. 

Hun,  25-44. 

App.   Div.  27-268:  49-138:  47-19, 

235  ;  49-143  ;  05-221 ;  81-181 ; 

107-575. 
Misc.    14-387;   44-419. 
N.   Y.   Supp.   33-340;  50-632:  03- 

94  :     72-729  ;     80-1030 ;     147- 

801  ;   152-679. 
651. 
Hun,  25-577. 
App.     Div.    27-208:    40-139;    47- 

235:  05-221:  81-181. 

X.  Y.  Supp.  50-632:  57«-014;  72- 
729:  80-1030. 

How.    05-518. 

Week.    Dig.    13-264,   455;    17-492. 


652. 

N.   T.  70-424. 
054. 

Misc.  48-31. 
How.  30-30;  38^367. 
055. 

X.  Y.  50-80:  89-53:  96-187;  116- 

407;   134-530;   194-406. 
Hun,     29-242;     61-257;     32-139; 

39-38;  88-170. 
App.      Div.      48-521;      112-484; 

120-310. 
Misc.  12-522:  17-65:  1S-392;  32- 

90;  45-645;  40-349. 
N.  Y.  Supp.  60-197:  83-1041:  91- 

69;    99-1127;    105-120;    111- 

886. 
St.  Rep'r.  47-645. 
Civ.    Proc.  5-160:  9-171:  15-223. 
Abb.   N.  C.  19-276;  31-4S. 
Daly,  12-5. 

N.  Y.  Ann.  Cas.  4-346 
Snbd.  2. 

N.  Y.  148-259. 

Hun,  02-123;  91-507. 

App.    Div.    33-230;    43-470:    «2- 

369;     87-37:     114-441;    127- 

681. 
N.  Y.  Supp.  35-332;  53-496;  65- 

123. 
St.  Rep'r.  4J-446;  53-369. 
Abb.  N.  C.  23-14;  27-364. 
056. 
Htin,  25-367. 
App.   Div.  75-83. 
N.  Y.  Supp.  77-1018. 
Civ.  Proc.  10-348, 
657. 
Hun,  61-256. 
App.  Div.  81-586;  122-737:  127- 

685. 
Misc.   27-683;  39-663. 
X.     Y.     Supp.     80-506;    81-3C7: 

107-777:   111-886;   160-103. 
658. 

App.      Div.      44-250;     122-737; 

127-685, 
Misc.  18-37;  27-683;  89-663. 
N.     Y.     Supp.    SO-145;    60-756; 

107-777;  111-886. 
St.  Rep'r.  61-836. 
660. 

X.  Y.  Supp.  80-310. 
668. 

App.  Dlv.  49-14L 
N.    Y.    Supp.    91-486. 
674. 

App,   Div.  12-323;   167-575. 
X.   Y.    Supp.   152-679. 
677. 

N.    Y.   89-843:    110-83:  110-482; 

148-262:    194-406. 
Hun,  34-91:  88-170.  _. 

App.  Dlv.  48-519:  53-87:  S5-321: 

87-37;  91-110;  163-491;  11* 
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484:     127-6M;    139-637:     172- 

308. 
Misc.   28-677;   32-00. 
N.    Y.  Supp.  30w557;  35-533;  02- 

861  ;     65-753 ;     83-1041  ;     03- 

140;    111-886;    124-48. 

N.   Y.  110-83. 

Hun.   34-91;  88-170. 

App.    Div.    139-637;    172-308. 

X.    Y.    Supp.  35-553;   124-48. 
•<!7i*. 

X.    Y.   110-83. 

Hud,  34-01. 
G81. 

App.    Div.    154-304. 
N.    Y.   Supp.  188-961. 

X."     Y.     82-88;     85-500;     80-440; 

100-243. 
Hun,  30-19;  44-29G;  57-144;  77- 

316;  70-138. 
App.  Div.  12-442;  13-237;  27-93; 

62-566;    53-SS;    08-190:    75-47; 

82-476 ;      128-504  ;      145-444  ; 

104-400. 
Mlsr.      14-546;     25--I17:     27-520; 

29-107,    513;    35-240,   334;    42- 

21. 
N.    Y.   Supp.  50-133;  54-937;  61- 

939:    05-753;    71-181,    776.    971: 

77-960 ;       85-543  ;       112-794  ; 

129-9T»7;    141-948;    100-H41. 
Civ.  Proc.  14-232:  21-121. 
N.  Y.   Ann.  Cas.  2-356;  4-65. 

ess. 

N.   Y.  73-218;  75-179,  434. 

Hun,  14-402;  17-49;  27-244;  34- 

579;  42-93. 
App.  Div.  4-21:  44-395:  80-539; 

82-476;   121-882;  145-444. 
Misc.  14-546;  13-411:  20-06;  25- 

417:    42-20:    57-343;    0O-547. 
N.  Y.  Supp.  18-191:  3G-893;  45- 

88:     54-937:     0O-1108:      112- 

1030;   120-957;  150-280. 
Civ.   Proc.  15-176. 
N.   Y.    Ann.   Cns.  2-210,  366. 
084. 

N.'y.   Supp.  08-83. 
087. 
App.   Div.  28-349;  82-476;  114- 

f23;  HO-81S. 
N.  Y.  Supp.  54-570;  OO-780. 
Abb.  N.  C.  3-9. 
N.   Y.  Ann.  Cas.  4-66,  n. 
688. 

Hun,   10-624:   18-190:  30-50. 
App.    Div.   28-347,    351;    82-476; 

114-123:   119-818:   120-11). 
Misc.    10-152;    17-213;    87-456. 
N.   Y.   Sunn.  3-37;  90-789  ;  111- 

102;   150-78S. 
N.  Y.  Ann.  Cas.  4-66.  n. 
6S9. 

App.  Div.  28-351. 

Barb.  04-464. 

N.  T.  Ann.  Cas.  4-66,  n. 


600. 

N.  Y.  Ann.  Cas.  4-66,  n. 
ooi. 

Abb.  (N.  S.)  15-205.      - 
093. 

N.  Y.  73-264. 

Law  Bull.   1-51. 
606. 

App.  Div.  28-351. 
007. 

N.    Y.    124-613;   148-177. 

Hun,  70-148. 

App.  Div.  1-590;  145-214. 

N.    Y.    Supp.   20-757. 

N.  Y.  Anu.  Cii8.  2-350. 
703. 

App.   Div.  70-75. 

Week.  Dig.  23-184. 
704. 

App.    Div.  76-75. 
700. 

Hun.  70-139. 
7Q7. 

X.    Y.    134-530. 

Huu,    70-349. 

App.  Div.  114-441  ;  1 20-308; 
IO8-35. 

Misc.    07-556. 

N.    Y.    Supp.    153-866. 
708. 

N.    Y.   148-135. 

Hun,  32-356. 

App.  Div.  114-441;  107-575, 
576. 

X.    Y.    Supp.    99-1127;    152-679. 

Hew.  02-90. 

Week.    Dig.    14-214;   18-418. 
Snbd.  1. 

N.   Y.   HO-118. 

Civ.  Proc.  13-146. 

Abb.   N.  C.  20-189. 
Sobd.  2. 

N.  Y.  130-487. 

Hun,   31-76;   42-124. 

App.  Div.  12-823. 
Snbd.  3. 

N.  Y.  04-508. 

Hun,  30-38. 
Snbd.  4. 

Hun,  44-63. 

App.   Div.  87-37;  140-584. 
709. 

N.  Y.  02-651;  105-322. 

Hun,  30-407. 

App.  Div.  2-553:  31-258:  75-478: 
80-380;  82-476;  198-313 ; 
114-122:    119-81 9;    133-942. 

Misc.  7-397:  10-152:  27-50S;  43- 
329;    14-420:  45-64G. 

N.  Y.  Supp.  78-283:  81-82;  87- 
131  :  99-789;    104-935. 

Civ.    Proc.   8-35. 

N.  Y.  Ann.  Cas.  1-404. 
711. 

N.    Y.   55-139. 

Misc.  24-512. 

N.  Y.  Ann.  Caa.  6-170. 
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712. 

Hud,  93-337,  348. 
Misc.  27-508. 
713. 
N.    Y.    62-133;    81-349;    00-388; 

108-173 
Hun,   27-377;   20-94;    88-399. 


150-833;  165-633. 
Misc.  30-718. 
N.    Y.    Supp.   5-880;   32-832;   34- 

820;     36-287:     73-330;     70-576; 

77-574 ;        166-639 ;        1 1 7-033 ; 

120-461  ;    120-649  ;    135-419  ; 

130-643. 
St.  Rep'r.  10-907. 
Subd.  1. 

N.  Y.  04-342:  110-408. 

Hun,  23-411;  20-633;  68-512;  85- 

456 
App.' Div.   38-120;  72-474;   104- 

81. 

Misc.  53-17. 

N.   Y.   Supp.   56-547;   102-025. 

St.  Rep'r.  52-593. 

Civ.    Proc.   4-127;   15-209. 

Daly.  11-113. 
Subd.  2. 

N.  Y.  110-412. 

Hun,   51-555;   68-512 ;*01-226. 
Subd.  3. 

N.   Y.    110-408. 

Hun.  0-79;  01-164. 

St.  Rep'r.  22-23. 
714. 

N.  Y.  57-161;  77-272. 

Hun,  73-244. 

App.  Div.  11-64;  35-587:  66-576; 
72-575:  73-352;  120-321; 
124-543:    1RO-833. 

Misc.  17-419:  37-517:  63-17. 

N.  Y.  Supp.  55-140:  73-32S;  75- 
973;  76-559,  818;  101>-968 ; 
185-419. 

Lans.  1-308. 
715. 

X.    Y.    76-596;   213-30S. 

Hun,  16-585. 

App.  Div.  51-6;  86-552:  02-170, 
178;    140-422:    165-924. 

N.  Y.  Supp.  83-780;  86-1043; 
125-353. 

N.  Y.*  Super.  45-197. 
716. 

App.    Div.   153-158. 

Misc.   41-203. 
717. 

N.  Y.  Ann.  Cas.  4-884. 
710. 

Civ.  Proc.  6-263. 

Abb.  N.  C.  8-237. 

Week.   Dig.   15-112. 
721. 

N.  Y.  88-291:  135-534:  141-83; 
167-425;   200-207;   207-300. 


Hun.  20-119;  22-138:  24-459:  37- 
388;    63-348;    73-GOS;    N6-451. 

App.  Div.  21-414:  r».">-42L':  lit). 
453;  111-583:  112-MU:  143- 
7(5S  ;  148-416  ;  162-750  ;  164- 
SKi. 

M  isc.  1 0-l  58  ;  1  6-56:: :  24-:>t; ; 
53-341;  63-47;  84-98;  01- 
500:  04-317. 

N.  Y.  Supp.  53-709;  06-985;  98- 
490:  100-734  :  163-294  :  114- 
1002  ;  128-847  ;  132-900  ;  145- 
400  :  146-859  :  148-50  :  150- 
359;  157-318. 

St.  Uep'r.  30-230;  35-724;  44- 
393;  51-44. 

Civ.  Proc.  0-50. 

How.  N.  S.  2-248. 

Dem.  6-140. 

N.  Y.  Ann.  Cas.  5-38L 
Subd.  3. 

Misc.    68-595. 
Subd.   5. 

App.   Div.    128-233. 
Subd.  7. 

N.    Y.   120-440. 

App.    Div.    164-819. 

Dem.  6-51. 
Snbd.  O. 

Civ.    Proc.   11-188;   15-350. 
Snbd.  11. 

Hun,  21-511;  26-158. 

App.  Div.  10-289. 

Misc.   17-733. 

St.  Rep'r.  37-359. 
Subd.  12. 

N.  Y.  77-512. 

Hun,  15-431:  21-511:  24-636: 
26-430. 

App.  Div.  10-289;  130-409: 
143-769;    148-416. 

St.    Rep'r.    33-927;    46-585. 

Civ.  Proc.  8-75. 

Abb.   N.  C.  16-142. 
722 

K*  Y.  120-434  :  135-522;  141- 
76;  200-207:  2O7-360. 

Hun,  63-348:  86-451. 

App.  Div.  55-422;  84-397;  H0- 
453;    1 11-584;    164-818. 

Misc.  68-596:  84-9*;  94-317; 
08-470. 

N.  Y.  Supp.  33-929;  82-831; 
Od-946 :  OK-490 :  1 43-100 : 
163-390. 

N.  Y.  Ann.  Cas.  5-381. 
723. 

N."  Y.  83-92:  88-500:  89-22; 
1O7-045;  HO-646;  120-434: 
121-546;  122-461:  135-222; 
137-171:141-76;  144-216:  146- 
200;  155-75;  1 60-190;  l«6-2tf>: 
167-421:  160-115:  183-438: 
1 87-262  :  1  so-402  :  1 00-3** : 
1O1-207;  107-322;  200-207; 
203-253;    207-360;    216-2** 


L 
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Hun.  27-18;  31-424;  30-233;  38- 
r>28:  40-210.  422.  023;  46-061 ; 
G4-013;  U2-304,  300:  03-34N, 
402;  64-432;  O5-U0,  550;  ««- 
197.  198;  74-370:  75-372;  77- 
508:  SO-414;  81-140,  1«3;  82- 
304,  370;  84-44,  129;  85-33.  51)0; 
80-359,  431;  8.S-180;  90-42; 
92-420,    -139,  .503. 

A  pp.  Div.  1-18;  2-G11:  8-589;  lO- 
326,  394;  18-323;  20-024:  21- 
433:  30-303;  31-300;  32-231; 
3N-5S2:  39-509;  40-300:  41- 
555;  44-307:  48-110;  49-031; 
81-384;  53-99,  319,  418.  502. 
54-52.  98:  55-422;  58-294,  345; 
60-180.  191.  410,  512:  62-54, 
437:  04-327.  550;  68-190,  377; 
CO-290.  322.  444;  70-529;  71- 
432,  595:  72-529:  73-158,  244: 
71-74.  368.  535:  70-75.342.307: 
7S-4K8:  70-42.  50:  81-138.  003: 
82-98.  241,  562;  83-129.  183. 
215;  84-468,  531);  85-85:  8N- 
410:  01-403;  93-570:  04-417; 
95-84.  204,  021:  07-70.  135: 
100-228.  440;  lOS-98;  lOO- 
332,  013;  119-453:  111-583; 
112-15.  71:  113-91.  90,  757, 
758;  114-324;  11 0-4  S3;  117- 
250:  118-83.  811:  11O-840  : 
1 22-380  :  1 23-088  ;  1 24-1 1 5. 
117.  523;  127-71;  128-283; 
l»O-180;  133-810,  807;  135- 
705:  130-407,  591;  137-400 ; 
138-472:  139-297,  591;  111- 
374;  142-78.  201,  337,  149- 
85  S  :  1 50-4 01;  151  -920  :  1 53- 
411;  155-32.  400;  156-289  ; 
157-679  ;  103-19  ;  104-818  ; 
107-5S5.  5S0:  109-812;  171- 
97;    172-721,    722:    173-G79. 

Xli^-.  7-317.  032:  8-200;  9-330: 
lO-S,  665;  11-110,  170.  254. 
393;  12-352:  13-91.  95;  14-340: 
10-321;  18-581,  602:  10-408; 
22-249:  23-174:  24-525;  20- 
450;  28-242;  30-204:  31-453. 
693:  33-047.  085:  35-235;  30- 
495:  41-337:  45-407:  48-175; 
49-325  :  55-31  :  50-352  :  57- 
138:  01-383;  02-632;  03-47; 
07-233,  240;  08-590:  79-22 ; 
79-306;  83-375;  84-97:  03- 
301:  03-5S3:  O  4-317:  07-040; 
98-40.   417,  479. 

N.  Y.  Snpp.  28-547:  SO- 541 :  33- 
929:  34-81:  30-8,  987:  41-212: 
47-553:  48-049:  50-1025;  52- 
464.  613:  53-250:  50-78.  099; 
57-297.  592:  58-097.  1073:  OO- 
048;  02-000:  03-327:  Of -4  83; 
05-070.  920.  1093:  00-257:  67- 
898:  08-955.  1058.  1005,  1110; 
OO-902.  1002.  1108;  70-05,  871: 
71-104;  72-162.  303:  73-1005; 
74-119.  189.  609.  671.  1021:  75- 
262,    856;    76-661,    808;    77-251. 


541;  79-631,  698,  718,  751;  81- 
351,  394,  580,  859;  82-509,  667; 
8*1-503,  749;  86-497;  88-217, 
289,  463;  89-356,  587;  91-788. 
839;  95-255,  426,  879;  96- 
244,  940;  9S-53.  4iW.  891;  99- 
849;  101-30;  986;  lOZ-SM), 
484,  1066  ;  103-294,  667  ;  104- 
782,  S98;  lOU-839;  1O7-540 ; 
10S-157,  921:  114-398;  115- 
1089:  110-508,  583;  118-15, 
8M-  HO-749;  12O-330;  121-71. 
718;  122-869;  124-189,  609; 
126-211,  053,  007  ;  127-1002  ; 
133-447;  134-709,  893,  1098; 
140-223.  429 ;  141-8.  251  ; 
141-107.  221:  145-400,  938' 
147-47,  53.  390  ;  148-48  ;  Irs- 
817;  155-355,  721,  950;  150- 
058,  SOU;  138-21,  202,  301,  407; 
1 0O-ltts  ;  1 02-351 ;  163-121, 
390. 

St.    Kep'r.   37-369. 

Civ.  Proc.  14-120.  130.  283;  15- 
56,  62.  220,  320,  347;  19-41,  43, 
46,  288,  290. 

N.   Y.  Super.  57-297;  50-381. 

N.  Y.  Ann.  Cns.  1-32,  40,  50,  68; 
2-53;   5-381;   7-83;   8-104;    lO- 
150. 
724. 

N.  Y.  78-362,  487;  90-546;  112- 
325;  110-414:  120-434;  153- 
309  ;  1O8-2S0  :  200-207  ;  203- 
253;   207-360;   210-108. 

Ilun,  27-18;  42-107;  01-307;  03- 
348;     06-404;     81-89;     80-424 
91-172. 

App.  Div.  14-227;  18-266,  323 
21-433:  32-118.  33-007:  40- 
252;  48-232;  51-596;  76-366 
78-499;  79-501:  82-241:  83- 
183,  429;  88-336;  89-304 
102-583;  112-15,  441;  114- 
793;  118-344;  122-451;  125- 
212;  128-250;  132-210;  133- 
595;  138-759;  139-591;  142- 
337  ;  143-484  ;  154-308  ;  164- 
818 

Misc.  6-32:  13-241;  14-546:  22- 
140:  24-214:  30-08:  31-403:  33- 
478;  45-10.  153;  51-591:  55- 
31;  03-17;  83-375:  93-452; 
07-436:  OH-46. 

N.  Y.  Snpp.  1K-590;  41-212:  47- 
553;  48-045;  32-934;  02-793. 
852;  64-901;  78-460;  79-680; 
81-394:  82-422:  85-803:  OO- 
810;  91-952:  92-924;  96-946; 
98-370;  100-196;  101-72; 
1 O3-505  ;  1 04-782  :  109-1 1 0  ; 
HO- 151.  581:  117-232;  124- 
189;  120-967;  127-989;  141- 
929:  101-399:  102-351;  104- 
307.   370. 

Abb.  N.  C.  14-311:  29-404. 

N.    Y.    Supor.    57-297;   59-121. 

How.  02-460. 
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Week.   Dig.   14-360;   15-106;   16- 

41;  17-354;  21-7. 
N.  Y.  Ann.   Caa.  1-64;  5-381;  6- 

31,  309. 
Con  no  If,  1-314. 
725. 
N."  Y.  120-434  ;  2O7-360. 
App.    Div.    164-818. 
Hun,   63-348. 
Civ.  Proc.  10-241,  340. 
726. 
N.  Y.  207-360. 
Misc.  20-649 
N     Y.    S«PP-    07-1000. 
727. 
N.   Y.  207-360. 

App.  Div.  13-95 ;  127-910 ;  138- 
o|7 

Misc.   57-33. 

N      Y.     Supp.     107-1020;     122- 
1028. 

728 

X."  Y.   155-75;   207-360. 
Hun,   80-29. 

App.    Div.  18-323;  25-462. 
Misc.  24-525:  25-446. 
N.   Y.   Supp.  55-712;  67-898. 
Civ.  Proc.  8-94. 
How.  60-205. 
729. 

X.    Y.    207-360. 

Hun,  62-306:  60-447. 

App.   Div.  83-183. 

Misc.   26-596:    97-470. 

N.   Y.  Supp.  56-767:  65-250:  82- 

499;    140-345,    410;    163-195. 
Civ.  Proc.  19-346. 
730. 

X.    Y.    76-596;   207-360. 
Hun,  69-447. 

App.   Div.  S3-1S3:   128-11. 
Misc.      6-439;      11-444;      26-596; 

97-470. 
N.   Y.  Supp.  32-221:  56-767;  64- 

333;     65-250;     82-499;     112- 

431  ;   1 57-.fl  8 :    1 63-193. 
St.  Rep'r.  17-81. 
Civ.  Proc.  19-346. 
X.    Y.   Ann.   Cas.  2-29. 
731 . 

N.'   Y.    11O-101:    119-561;    185*. 

109;  210-272. 
Hun.  S4-177. 
App.    Div.    28-490;   42-170;    102- 

65  ;     1 1 7- 1 S7  ;     1 35-7 9  ;     1 40- 

506. 
Misc.   9-40;    12-113;   18-688;   31- 

5(15  :    62-268. 
X.    Y.    Supp.    29-291:    33-94:   58- 

1049;    6-1-5.    55;    1O7-K20:    119- 

821:    14O-N09:    161-28. 
Civ.    Proc.   15-96. 
X.   Y.  Ann.  Cns.  5-150. 
732. 

N*    Y.    100-248:     11O-101;    119- 

561;    185-109. 
Hull,   84-177. 


App.  Div.  42-170;  102-65;  117- 

187;    135-79;    140-506;  153- 

758. 
M  i ac.    13-10:    2S- 198;    59-3fc:  : 

62-268:   87-315. 
N.     Y.    Supp.     58-1049;    59-11 : 

1 07-620 :      1 1 9-821 ;      1 49-Sfc«: 

164-2<*. 
Week.    Dig.  8-415. 
N.  Y.  Ann.  Cas.  5-150;  9-139. 
783* 

N*  Y.   185-109. 

App.   Div.   42-170:   51-321;  l<tt- 

65;     117-187;     135-79;    140- 

506. 
Misc.  9-46;  62-26*. 
N.    Y.    Supp.    58-KI49:    64-979; 

107-620;     119-821:     164-28. 
N.  Y.  Ann.  Cas.  5-150. 
734. 
N.   Y.   11O-101;   185-109. 
App.  Div.  28-490;  42-170;  117- 

187;   135-79;    140-506. 
Misc.    50-301 

N.  Y.  Supp.  58-1049;  98-682: 
107-620;    119-821:    164-2*. 

N.  Y.  Ann.  Caa.  5-150;  9-139. 
735. 

N.    Y.    185-109. 

App.   Div.    1:53-430. 

N.  Y.  Ana.  Cas.  5-150. 
736. 

N.    Y.   162-335. 

X.    Y.    Supp.    102-790. 

Abb.  N.  C.  9-209. 
737. 

N.   Y.   162-335. 
738. 

N."  Y.  115-163;  121-644;  128-171; 
150-187. 

Hun,  55-406;  60-548,  63-1M; 
77-592. 

App.  Div.  3-28;  9-399;  10-* 
522;  19-582:  23-241;  25-1  *«: 
42-64;  72-485  :  101-344  ;  117- 
602;  144-278;  168-846. 

Misc.    7-527:    8-621:    15-124:  1*- 

x  688:  22-000:  24-309;  28-44>: 
30-86;  78-64. 

N.  Y.  Supp.  29-821:  36-815:  441- 
298;  48-779,  97":  49-609:  53- 
498;  58-932.  1132:  61-S68-  76- 
513;  92-250;  128-1014;  1»»- 
664;  154-413. 

Civ.  Proc,  12-126:  14-130:  21- 
127.  284.  329. 

Abb.  X.  C.  20-321. 

X.  Y.  Ann.  Cas.  5-148,  153. 
789. 

N."  Y.    150-187;   20O-292. 
740. 

N.  Y.  78-586. 

Hun,  47-435.  _  _ 

App.       Div.       82-350;      101-287 
131-172. 

Misc.    6-206;    7-394:   24-370. 
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N.     Y.     Sopp.    289-821;    91-658 

115-253. 
Civ.  Proc.  15-126. 
743. 

X.*  Y.   185-109;   213-189. 

A  pp.    Dlv.    162-854. 

N.    Y.    Supp.    148-170. 
744iu 

N.   Y.  213-189. 

App.   Dlv.   153-753;   156-782. 

Misc.    77-590. 

N.    Y.   Supp.   133-715;   137-234 
138-795;   141-740. 
745. 

N.    Y.    185-109;    213-189. 
.  Hun,  83-416. 

App.  Dlv.  106-613. 

Misc.  96-015. 

X.    Y.   Supp.  31-009;   102-75. 
746. 

N    Y.    185-109;   218-189. 


App.      Dlv. 
154-597  ; 
N.   Y.   Supp. 


Y. 
Y. 
Y. 


213-189. 
Supp.   139-909. 
185-100;   200-144. 
Dlv.  81-347  :  106-613. 


37-123 ;      113-745 
161-435. 
146-801. 

747. 

N. 
X. 
N. 

App. 
748. 

NY.  185-109;  213-189. 
749. 

N.   Y.   213-189. 
App.  Div.  81-347. 
759. 

N.    Y.   213-189. 
App.   Dlv.  37-123;  110-539. 
N.    Y.   Supp.  55-1130. 
751. 

N.    Y.   200-144;  213-189. 
Hun,  83-416.  _   nnrw     _„ 

App.  Dlv.  81-346;  121-627  ;  158- 

820. 
Misc.  83-496.  nAt%    ^^ 

N.  Y.  Supp.  31-959;  81-242;  lOO- 
734  ;  146-123. 
752 

X.    Y.   213-189. 
753 
X. 
754 
X. 
755. 
N. 


Y. 


213-189. 
213-189. 


Y. 


111-350;  115-493;  156-136; 
171-488;   187-4. 

Hun,  65-565;  K 1-388:  82-306. 

App.  Div.  7-1(59;  19-307;  24-228* 
33-456:  36-81,  RSI;  41-4:  44- 
257:  62-237:  72-103:  73-558: 
88-586  ;  104-533  ;  141-465  ; 
144-375  ;    156-325. 

Misc.     14-&3;     27-611;     29-323; 
50-408. 

N  Y.  Supp.  30-884;  55-401.  .»1J: 
58-263:  60-522;  70-897;  70- 
194  ;  100-527  ;  126-551  ;  130- 
684. 

1Q31 


N.   Y.   Super.  55-539. 
N.    Y.    Ann.    (as.    1-138;    2-211: 
4-375,  377;  9-53,  817. 

756. 

X.  Y.  133-13;  140-420;  157-106; 
171-488 ;  176-97  ;  178-236 ; 
183-385. 

Hun,   63-414;   74-208;   82-306. 

App.  Div.  18-203;  19-240:  21- 
228;  27-182  ;31-GG;  34-243:  41- 
398;  57-113:  58-248.  270,  4.SS; 
62-257;  68-10;  77-342;  81-162: 
82-81,  102;  87-7;  8S-58G;  97- 
183;  112-637;  138-709;  137- 
264  ;  153-S87  ;  150-A25  ;  159- 
58;  161-002;  169-416:  172- 
27:   170-55 

Misc.  4-114:  14-303:  17-328:  20- 
319;    29-323;     30-171;     48-470; 
49-615;    56-450;     91-530,    53S; 
98-400. 

N.  Y.  Supp.  31-337:  35-1057:  45- 
849;  50-070:  54-420:  58-67;  60- 
522;    68-803;    69-218,    295;    79- 
74:    80-799:    81-587.     795:    85- 
193  ;  93-709  ;  95-513  ;  96-837  ; 
1O1-340;     107-274  :    117-537; 
126-551;      130-084 :      132-503; 
138-535;    144-408,   974;   145- 
«2S;     1 55-178;     1 57-053 ;     160- 
710;    161 -ISO;    163-775. 
St.    Rep'r.   60-171. 
N.  Y.  Super.  57-421;  50-478. 
N.  Y.  Ann.  Caa.  1-138;  9-812. 

757. 

N.    Y.   82-509;   90-461;    111-350; 

115-493;  136-214. 
Hun,   27-18;   64-498:   77-91;   81- 

388:  87-537. 
App.  Div.  11-48;  12-313;  17-227; 

19-306;    29-57,    333.    456;    36- 

381;    52-521;    57-485;    58-248; 

60-553;  62-257;  68-11;  77-338; 

81-161;       82-U1;        98-204; 

161-533;     112-749;    123-412; 

141-465;     144-375;    156-325; 

161-522;  168-34. 
Misc.    14-115,    302,    428: 

19-220 :   26-545  ; 

872;  72-153. 
N.    Y.    Supp.    18-553:   36-16,    432; 

45-541:     46-118;     51-852;     55- 

401:     57-471;     58-203:     62-303; 

65-384:    67-1067:    68-116.    8u3, 

804;    63-1097;    70-897;    74-207; 

79-74;     80-790;     81-587;     90- 

420:     93-1074;     99-76:     107- 

1110;        109-662 :        126-551  ; 

129-577 ;     131-46 ;     141-505  ; 

146-509  ;   153-806. 
St.    Knp'r.    71-24. 
Abb.  N.  C  29-284.  465. 
N.  Y.  Super.  55-530:  58-120. 
N.  Y.  Ann.  Ca*.  4-375;  9-53,  304, 

508,  n. 


17-103: 
27-611 ;   57- 


NOTES. 


758. 

N.    Y.    77-480;    111-350;    ISO- 

313;   109-377. 
Hun.  23-188:  31-390;  51-423;  56- 

259;  60-62;  81-194;   173-337. 
App.  Div.  30-530;  40-25;  67-438; 

112-750;      122-549;      125-148: 

132-57;    138-785;    156-325. 
Misc.     14-302;    38-12:    50-408; 

53-6;   59-268;   76-48. 
N.  Y.   Supp.  57-502;   74-055;  99- 

76:    102-911;    167-534;    IIO- 

873;  110-317;  123-583;  126- 

551:   134-02. 
Civ.  Proo.   14-435. 
N.   Y.   Super.  55-539. 
K\  Y.  Ann.  Cas.  9-307,  n. 

N.'  Y.  111-350. 

Hun,  66-62. 

App.      Dlv.      20-525;       156-325; 

172-673. 
Misc.  14-302;  53-6. 
N.    Y.    Supp.    47-158;    102-911 ; 

126-551. 
N.  Y.  Ann.  Cas.  9-307,  n. 
760. 

App.     Div.     109-323;     112-748; 

123-413  ;  149-245  ;  156-325. 
Misc.   14-303  ;   59-268. 
N.     Y.     Supp.     35-1057:     95-643; 

99-76;    1O7-1110;    126-551. 
Civ.  Proc.  8-277. 
Abb.  N.  C.  22-284. 
N.  Y.  Ann.  Cas.  2-211;  9-308. 
761. 

N.   Y.  58-562;  59-450;  63-414. 

Hun,  4-48,  674. 

App.  Dlv.  27-145;  29-57;.  156- 

325 
Misc.  27-612. 
N.  Y.  Supp.  50-536;  51-852;  58- 

263;    126-551. 
763. 

N.     Y.     77-515;     103-274;     196- 

127. 
Hun.  21-509;  65-565. 
App.    Div.    32-118:    36-381;    55- 

303;    64-416;    134-322;    137- 

7S2;     156-325;    161-522;    173- 

2'N> 
Misc."  6-51;    16-198;    27-57:    38- 

121:  45-477. 
N.   Y.  Supp.  55-401:  66-942:  72- 

232;    92-737;    119-41;    122- 

543;   126-551. 
How.  59-385. 

N.  Y.  Ann.  Cas.  8-334;  9-310. 
764. 

N."  Y.   114-579. 

Hun,  34-11;  62-261:  65-565. 

App.    Div.    6-482;    44-257;    113- 

745;    117-55:    134-543;    144- 

689;   156-325. 
Misc.  16-108. 
N.     Y.     Supp.     60-761  :     99-203 : 

1O7-1075:    119-610;    126-551. 
N.  Y.  Ann.  Cas.  4-56,  n. ;  9-319. 


765. 

N.   Y.  140-414. 

Hun,  73-201. 

App.    Div.    20-525;    36-382:    64- 

416;  104-533;   184-544:  187- 

782;   141-465;   156-325;  167- 

544. 
Misc.  89-276. 
N.  Y.  Supp.  47-158 ;  72-232  ;  93- 

1074 ;  119-610 ;  122-543  ;  141- 

505;   153-453. 
Dem.  3-236. 
766. 

N.   Y.   140-420. 

Hun,    78-546. 

App.     Div.     112-808;     141-465; 

156-325. 
N.   Y.   Supp.  99-432. 
N.  Y.  Ann.  Cas.  9-309. 
767. 

N.  Y.  79-175;  163-119. 

Hun,  83-514. 

App.    Div.    2-413;   61-569;    101- 

467;     118-8:      120-307:     134- 

61;    151-623. 
Misc.    33-491;    54-650;    63-39; 

72-156;    76-210;  92-404. 
N.    Y.    Supp.     18-501,    502;    93- 

149;     105-9;     118-707;    127- 

1000;  129-773 ;  1O6-107  ;  156- 

1093. 
768. 

N.    Y.  96-32;   135-76:  218-58. 
Hun,  12-130;   1S-125;  63-514. 
App.    Dlv.    2-413;    27-614;    59- 

37;   148-302;   149-3.  53,  444; 

161-122:      162-938:      164-4&. 

171-84,  957. 
Misc.    73-402;    76-427;   88-297; 

93-06;    95-717. 
N.  Y.  Supp.   18-501.  502:  50-776: 

69-179;      133-2S1;     158-168; 

149-101;    150-664,   790;  181- 

273;    156-631;     157-117;    1KS- 

98:   159-427;    163-623. 
Abb.  N.  C.  29-178. 
769. 

Hun,    25-354,    376;    28-294;  44- 

45. 
App.    Dlv.    48-412:    59-393:   65- 

249;  91-272;   106-387;  HO-H2L 
Misc.    30-274;    38-121  ^  60-354 ; 

70-569. 
N.   Y.   Supp.  54-722:  62-305:  «»- 

843  ;     72-578 ;     77-101 ; 

815;   128-138. 
Civ.  Proc.  6-90;  14-71. 
Abb.  N.  C.  18-204. 
How.  67-390. 
770. 
N.  Y.  135-76. 
Htm,  21-431 :  36-542;  63-514. 
App.  Dlv.  76-144. 
Misc.  56-376. 
N.   Y.   Supp.   78-942. 
Abb.  N.  C.  29-178. 
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40-03; 
16-458. 


03-370;  70-510. 


How.  06-287. 
Daly,  0-44. 
771. 

Misc 
How. 
772. 

N.  Y.  150-377,  587;  177-230. 

Hun,  31-20;  48-46. 

App.  Div.  48-412:  08-555:  83- 
168;  103-119;  144-148;  167- 
76;  166-222. 

Misc.  10-733;  15-413:  20-206; 
34-406:  37-745;  30-331;  62- 
592;  ©3-33. 

N.  Y.  Supp.  45-782;  00-646;  74- 
241;  76-476;  03-895;  110-825; 
128-846;   141-730. 

Civ.   Proc.  21-16. 

N.  Y.  Super.  52-63. 

Law  Bull.  5-88. 

N.  Y.  Ann.  Caa.  8-15. 
775. 

N.   Y.   150-537;  158-23. 

Hun,   27-21:  81-348. 

App.  Dir.  140-324. 

Misc.   14-182;  23-565. 

N.  Y.  Supp.  52-756. 
776. 

N.  Y.  47-370;  75-590. 

Civ.   Proc.  6-178. 

Week.  Dig.  0-138. 
777. 

How.  57-481. 
77». 

N.  Y.  142-212. 

Hun.  26-518;  38-389;  56-375;  57- 
463 

App.'  Dlv.  17-227;  18-400;  21- 
467;  40-103;  67-125<  74-278; 
75-280;  76-74,  237,  434;  70-120; 
81-147;  84-404.  620;  87-103; 
01-549;  03-151.  325;  101- 
132:  105-300,  495;  107-527; 
100-133;  112-77,;  113-756; 
122-616;  123-274;  124-131: 
125-874;  128-761;  134-576; 
138-538.  714;  130-728:  143- 
613;  153-295;  162-500;  160- 
919. 

Misc. '  16-514;  23-78:  25-90,  310; 
30-533.  628:  31-170.  471:  32- 
389;  33-120:  34-347:  43-20; 
45-57  ;  50-018  ;  52-9  ;  56-649  ; 
50-155,  515:  61-341:  64-642: 
65-164;  60-335;  81-416;  84- 
33;  03-388:   08-304. 

N.  Y.  Supp.  SO-S59:  45-782:  47- 
649;  51-833:  54-566.  666;  62- 
713.  784:  63-967:  66-721:  60- 
816:  77-610:  78-2,  537.  659.  778; 
TO-708;  80-680:  82-670.  096; 
84-111.  ISO.  1011;  85-102:  86- 
1022:  87-402.  519,  891:  00-824: 
01-876;  03-950:  04-177 :  05- 
1027:  08-62,  200;  00-331 : 
1O7-407.  806,  949;  HO-264, 
1*3-289;    117-1000;   110- 


131.    620;    121-1114;    122-215; 
123-762;      124-491;     125-624* 
128-467;    137-1071;    143-331, 
757;     145-397.     9S4 :     153-982; 
15K-i:UJ,    620;    163-267. 
Civ.    Proc.    10-168;   21-221. 
Abb.   N.   C.   31-482. 
N.  Y.  Super.  57-222. 
How.  57-481.  * 
Dem.  2-486. 
Daly,  10-71. 
Week.   Dig.  23-43. 
N.  Y.  Ann.  Cas.  6-336;  7-269,  278. 
780. 

138-565. 

40-238;   74-192;  82-355. 
Dlv.    40-390:    85-288;    02- 
:  130-874;  148-429;  154- 


37- 


N.   Y. 
Hun, 
App. 
134; 
586. 
Misc.  12-88;  20-207;  34-253: 
129,  606;  30-580;  72-158. 
N.   Y.    Supp.    33-176;   60-76:   03- 
246;     60-215:     74-409:    76-159; 
80-588;  83-307;  87-316;  120- 
614;    130-190;    140-956. 
St.  Rep'r.  56-555. 
Civ.  Proc.  14-340. 
N.  Y.  Ann.  Caa.  1-118,  119;  0-468. 
781. 

N.   Y.   177-236. 
App.  Dlv.  88-275  ;  157-76. 
Misc.    14-182:    64-455. 
N.  Y.  Supp.  35-382;  85-71. 
Civ.  Proc.  14-1. 
Abb.  N.  C.  11-233. 
782. 

Misc.    6*1-455. 
Civ.  Proc.  14-1. 
783. 
App.   Div.  3-321 
589;   154-308 
Misc.    14-303:    16-568; 
N.  Y.   Supp.   105-474; 
St.   Uep'r.   14-8. 
Civ.  Proc.  6-188. 
Abb.  N.  C.  14-511. 
N.  Y.   Ann.  Cas.  2-215. 
How.   62-460;  66-392. 
784. 

\.  Y.  07-610;  200-208. 
Hun,  27-384:  SO-257. 
App.  Div.  10-289  ;  14-232 

215 
Misc.'  6-514;     11-125 
58-176:   64-455. 

31-1008  ; 


120-666 ; 
101-954. 


147- 


64-455. 
132-597. 


N. 


Y.   Supp. 
144-741. 


144- 


12-403 

128-775 


034; 


Civ.   Proc.   14-290. 

N.  Y.  Ann.  Cas.  7-125. 
7S5. 

Misc.   64-455. 
786. 

N.  Y.  86-278. 

Misc.    26-342 

N.  Y.  Supp.  141-114. 
787. 

CiV.   Proc.   10-165. 
Misc.   53-428;   04-455. 
initft 


64-455;    77-565. 


NOTES. 


788. 
App.  Div.  04-28;  110-898;  160- 

413. 
7.*0. 

App.    Dlv.    20-373;   48-601. 
N.   Y.   Hupp.  28-59. 
700. 

App.   Dlv.  48-601. 
N.  Y.   Ann.  Cas.  4-263. 
701. 

N.   Y.  83-527;  135-645. 

II  n  n,   12-571:   17-113;  25-491. 

App.    Dlv.    48-001:    BO-KU :    71- 

255;     74-30S;     00-105;     OH- If  12. 

Ill  ;   110-486:    125-307. 
Misc.    16-552;   38-12,    13.    44,   45; 

41-45,  316;  54-85;  50-400:  63- 

879;   66-280;   77-148. 
N.   Y.   Supp.  6B-962;  76-695.  698, 

001,  006:  HI -302;  07-602;  lOO- 

770;   1O2-704:   104-406;   1(MU 

200;  107-538;  116-574;  122- 

908:     135-1075. 
N.  Y.  Ann.  Caa.  8-485. 
Subd.  1. 

N    Y    02-647 

App.'  Dlv.    74-308:    133-140. 
Mlso.   12-147;  24-407;  56-123. 
N.  Y.  Supp.   1O3-1025. 
X.  Y.  Ann.  Cas.  5-413. 
Subd.  2. 

App.   Dlv.  45-575;  74-308. 

Misc.    24-407;   63-62. 

N.     Y.     Supp.     61-403;     77-511; 

115-1103. 
N.  Y.  Ann.  Cas.  5-413. 
Subd.  4. 

N    Y.   151-267,  647. 
Subd.  5. 

N.   Y.   84-642:   151-668:    174-265. 
App.     Dlv.     6-181:     16-214:     30- 

544;    54-104.    510:    6T-12:    7*- 

308;     06-165:     111-159;     112- 

820;   117-475. 
Misc.    23-253.    504:    24-407:    20- 

105,  422:  33-3*8:  38-13:  56- 

606. 
N.   Y.   Supp.   44-620:  51-160:  53- 

203;     60-105;     66-603:     67-587; 

73-4S2:  HO- 100,   715.  845;  08- 

351  ;    100-670:    112-457. 
N.  Y.  Ann.  Cas.  5-413. 
Subd.  6. 

N.    Y.   02-646. 
Subd.  7. 
N.    Y.  01-230:  151-669. 
App.    Dlv.    15O-609. 
N.    Y.    Supp.    135-760. 
Subd.  8. 

X.    Y.    113-618. 
Hun,    10-128:   25-584. 
App.    Dlv.   58-320;  08-146. 
Mis<\  35-381. 

N.     Y.    Supp.    71-1025;    00-734. 
\l»b.   N.   C.    1R-473. 
H mtv.   67-511. 
Snbd.  lO. 

Y.   135-634. 


App.    Dlv.    10-227;    28-303;    »• 

372;  67-12;  150-660. 
N.  Y.  Sum).  5O-10(i2:  51-543:  64- 
605;    73-482;    116-725;    135- 
760. 
Civ.   rroc.  4-202;  5-67:  13-167. 
How.  66-475. 
Snbd.  11. 
App.    Dlv.    51-379:    71-851;    74- 

308. 
Misc.  38-12. 
X.   Y,  Supp.  75-976. 
Subd.  12. 

X.    Y.    160-370. 
Subd.  IS. 
App.    Div.    111-182. 
NFIsc.   52-10. 
*02. 


App,    Div.   4S-601:   135-589. 
N.  Y.  ~ 


*»». 


Supp.  81-892. 


102.    100,    145.    620;    107-240 
117-476;    120-898;    150-669: 
167-126,    127. 

Misc.  12-147;  23-253,  504;  24- 
108;  20-425:  33-388:  56-123, 
336,    606;    06-230:   77-143. 

N.  Y.  Supp.  32-1073;  30-622:  51- 
169,  542;  52-616:  53-207:  56- 
656;'  61-257.  300,  042:  02-S15: 
63-724;  67-587;  71-1016:  75- 
823.  076:  1O2-704:  10*5-2*10: 
107-538:  116-725;  122-998; 
135-1079;    152-833. 

N.   Y.   Ann.  Cas.  6-18;  8-485. 
70«i. 

N.  Y.  201-407. 

App.  Dlv.  52-231;  71-31:  77-iC- 
136-452,    Ml;    174 -391. 

Misc.  45-502:  56-334;  70-8S; 
03-404. 

N.   Y.   Supp.   106-766;  120-9SO; 
130-337;    157-143. 
707. 

N.  Y.  76-168;  201-407. 

Hun,  58-133.  ^ 

App.  Dlv.  57-219:  77-16;  99- 
034;    186-811;    174-391.      

Misc.  45-502:  52-02;  56-334 ; 
58-494;    TO-88;    80-439:   •*- 

N.    Y.    Supn.    01-178.   1003:  101- 
751;        106-766;       111-1085; 
130-337;   157-148. 
St.    Itopr.    46-477. 
Al>!>.   N.  C.  13-354. 
Dem.  2-579. 
Subd.  1. 

Huh.  63-004. 
App.  Dlv.  52-231. 
S.   Y.   Supp.    18-327.  879. 
St.  Rep'r.  7-767:  44-478. 
Abb.   tt.  C.  2-311. 
How.  20-422.  . 
Flo*.   N.  S.  2-525. 
1084* 


NOTBS. 


110- 

153- 


Sabd.  2. 

St.   Repr.  12-665. 

Sulxl.  3. 

N.    y.    125-695;    194-392. 

App.  Div.  101-262. 

Misc.   15-631;  10-565. 

Si.    Uep'r.    33-819:    3C-920;    51- 

Civ7*Proc.  13-234;  19-258. 
Abb.    N.   0.  21-214. 
N.    Y.  Super.  30-294. 

79*4 

N\  Y.  2O1-407. 
Hun,  00-244. 

App.   DIv.  418-281;  77-16;  78-400. 
93-.W :     1 1 2-122.     1 20 ; 
496;  130-818;  117-219 
4M'J  •    174-3'H 
'     Misc.*  29-423  ;    41-558  ;  53-2(50  ; 

38-496.  

N.    Y.    Supp.  01-942;   74-53;   70- 

680;    K>-114:    N7-S52:    W-rW: 

101-769;      103-77;      111-10S5. 

119-477:     131-1041;     138-537. 

riv.  Proc.  19-40. 

79f>. 

N.  Y.  201-407. 
Hun.   29-182. 

Ann.    Div.    2-19:   49-407:52-231; 
7T-16;      130-813;      140-249; 
154-587;    174-301. 
Mis".   58-496. 
N.    Y.    Snpp.   03-381;   111-1085; 

130-914. 
Piv.    Proc.    19-37. 
MOO. 

N.  Y.  201-407.  .     „ 

App.       Div.       77-10;       130-813; 

174-!ttl. 
MIfc.  58-496. 

.  Supp.  111-1085. 


493 


201-407. 
Div.   77-10; 


Supp. 


130-811 

lii-ioso: 


174- 
101- 


100-532; 
139-337. 


152-163;    100-14;    1*1- 

r.vt:    102-012:    10O-220:    171- 
1157:  172-053. 

Misc.  10-233:  12-68,  169;  28-194, 
603;  33-573,  727;  41-430;  50- 
451  ;  54-66,  580  :  55-326  ;  57- 
364,  3U5:  58-384,  496:  04- 
454;  00-157;  70-26;  73-20; 
84-263;  90-43;   92-293. 

N.  Y.  Simp.  54-810;  03-381:  08- 
1053;  72-4S8,  831;  73-118;  78- 
596;  80-277;  84-1060;  1MJ-749; 
99-512:  IO4-503,  847:  105- 
482  ;  108-371  ;  109-660,  662  ; 
111-3.  172:  112-830;  117- 
643;  119-333:  121-226;  122- 
626:  125-462:  130-827:  134- 
1090  :       130-657  :      140-1 01 4 


141-860; 
140-1024; 
155-528 ; 
Proc. 


143-720 

151-139 

157-491. 


145-31 
152-740; 


N.  Y. 
801. 

N.  Y. 
Api>. 

391. 
N.      Y 

780. 
N02. 

N.  Y.  201-407. 

H»»n,  80-452.  „     „„,. 

App.   Div.  77-16;  121-759;  130- 

802:    174-301. 
Misc.  58-496 ;  79-88. 
X.     Y.     Supp.     79-208 

111-1085;    130-914 

son. 

X.  Y.  78-509. 

Hun.  20-589;  41-603;  43-95;  87- 

304 
App  '  Div,  29-284:  35-428;  48- 
Pfe;  49-407;  05-167:  00-203: 
07-68:  7O-5S0;  79-102.  617: 
80-40  ;  95-543  ;  08-149  ;  120- 
747;  124-36:  120-SU  :  128- 
919:  133-421:  134-435: 137- 
752 :  138-422.  425:  130-726; 
140-528;    lio-249,    436;    149- 

10:1 


Civ.    Proc.   14-314. 

Abb.   N.  C.  31-194. 

N.   Y.  Super.  54-444. 

N.    Y.    Ann.    Cae.    2-136;    5-265; 

9-274. 
804. 

App.     Div.    35-428:    48-835:    OG- 

203  :  7O-5S0  ;  79-102  :  93-543  ; 

128-919;    134-436;    140-249; 

101-737:   171-957. 
Misc.     12-68:    28-494,    603;    41- 

436;   SO-451;    54-580;  55-327; 

58-384.    400;    04-434;    0O-157. 
N.   Y.   Supp.  54-810:  73-118;  78- 
*    506:    90-740:    104-847  :    195- 

4S2:     108-371;     112-830;     121- 

226  ;        122-626  ;        140-1014  ; 

141-800. 
805. 

Hun.   20-517.   535:   88-326. 

Add      Div.    48-335:    02-315;    05- 

167;    70-580:    79-102;    85-370; 

95-543:  99-208:   128-019:  134- 

437:    140-249:    101-737:    171- 

057. 
Misc.    41-436:    50-451;    58-384, 

406;    Oi-434. 
N.  Y.  Supp.   71-809:  72-488;  78- 

596;    8.1-428:    90-749,    060;    99- 

012:    107-006:    198-S71:    112- 

830;    140-1014;    141-860. 
Y.   Super.   55-263. 
Y.  Ann.   Cus.  2-136. 


N. 

N. 

8O0. 

N. 


Y. 
Hun, 
App. 
102 


91-541. 

52-530:   80-44. 
Div.    48-335:    70-580;    70- 
:    95-543;    128-010;    140- 


:   171-r: 

58-384, 


H 


240;   101-737 
Misc.  41-436; 

454. 
N.    Y.    Supp.    B-704:    78-506 

7J0-     108-371:    112-830: 

626;   140-1014;  141-800. 
St.   ttop'i-.    11-269. 
N.  Y.   Ann.  Cas.  2-129. 


406;  04- 


:  90- 
122- 


NOTES. 


Snbd.  2. 

Hun,  20-537. 

St.   Rpp'r.   15-733;   18-880. 
SOT. 
,      App.    Div.    48-835;    70-580:    79- 
102;    95-543;    128-919;    140- 
249:   101-737:    171-9.17. 
Misc.    41-430;    58-384,    490;    04- 
454. 

N.    Y.    811pp.    78-506:    OO-740 ; 

108-371 ;    112-830  ;    122-626  ; 

140-1014;   141-860. 
Civ.   Proc.  10-178. 
SOft. 

Hun.  20-182. 

App.    Div.    48-835;    76-580;    79- 

102;     05-543:     128-019;     130- 

408;     1441-249;    101-737;    171- 
.957. 
Misc.    41-436;    38-384,    406;    04- 

454. 
N.   Y.  Snpp.  50-851.  924:  78-590; 

0O-749 :       lON-371:       112-830; 

114-986;  122-626;  140-1014; 

141-860. 
Abb.   N.   C.   8-436. 
800. 

App.    Div.    48-335;    7O-5S0;    70- 

102:   05-543:   OS-149;    124-30; 

128-919;     137-752;     147-249; 

101-737;    171-957. 
Misc.  12-68;  2S-008:  33-573:  41- 

436 :     58-884,     496 ;     04-454  ; 

84-564;   02-293. 
N.     Y.     Supp.     78-596:     84-1000; 

00-479:  108-371:   111-5:   112- 

830;    122-620;   1 40-101 4;   1*1- 

860;  146-1024:  155-528;  157- 

491. 
Abb.  N.  C.  1-350. 
N.   Y.    Ann.   Cas.   5-265. 
810. 

Abb.  N.  C.  8-239. 
811. 

N.   Y.   162-250. 

App.    Div.    28-267;    43-530;    67- 

Misc' 17-93;  58-629. 

N.  Y.  Supp.  51-68;  73-293. 

Civ.    Proc.    14-307: 

How.    07-273. 
812. 

N."  Y.  162-246. 

Hun,  60-445. 

App.  Div.  43-530;  61-492;  79- 
428;  05-508;  117-359;  144- 
511;    171-207,    210. 

Misc.  0-305;  13-10;  33-321 :  50- 
147  :  01-542  ;  05-315  :  07-170  ; 
73-273. 

N.  Y.  Supp.  00-1  OR:  70-029;  88- 
993;  08-217:  115-800;  120- 
228  ;  130-865  ;  150-800;  ISO- 
OS^    988. 

N.  Y.   Super.  50-108. 

N.  Y.  Ann.  Cas.  2-29;  4-66,  n. 


813 
App.    Div.    75-573;    116-674. 
N.    Y.   Supp.  78-345. 
Dein.  8-56. 
814. 

N.  Y.  100-219. 

App.      Div.      45-134;      118-663: 

12O-450. 
Misc.     10-169;     17-359;    lO-tf.l: 
45-002  ;       48-223  ;       79-359 ; 
88-630. 

N.    Y.   Supp.   39-94;  44-422:  60- 

1047;    OO-0S4  :    01-33:    109- 

678 ;        104-1082 ;       140-429 ; 

151-155. 
815. 
N.   Y.  Supp.   139-1037. 
App.    Div.    155-96. 
N.  Y.  Super.  47-387. 
8 IO 

Abb.  N.  C.  15-419. 
817. 

X.   Y.  90-312 

Hun,   70-48;   87-234. 

App.     Div.     1-558;    5-264;    124- 

550;   12S-203;   133-742;  146- 

138;  153-253. 
Misc.     10-595 ;     20-5US;     35-78. 

133;  58-351. 
N.   Y.   Supp.  33-836:  44-318:  46- 

600:    47-712;     108-973:    ltl- 

10:     112-773;     118-215;    137- 

1084;   143-729. 
Aiib.   X.  C.   5-69. 
N.   Y.  Aun.  Cas.  4-200. 
818 

App.    Div.    1-558;    124-556:  133- 

742. 
Misc.   10-59S;  35-1.13:  58-351. 
N.    Y.    Supp.    112-773;   118-215. 
Civ.   Proc.   15-434.   - 
N.  Y.   Ann.  Cas.  4-205. 
810 
Misc.   19-598. 
Abb.  (N.  S.)  12-58,  n. 
820. 

N.   Y.    107-118;    117-297;  204- 

283,  288. 
Hun.  52-95;  56-92:  64-425;  75- 

43;  85-391;  89-384. 


1036 


51-543;  61-296:  60-286;  72- 
5;  75-444;  78-27.  544;  SI-2«M: 
85-3 1 7 ;  00-394 ;  102-249 : 
1 04-0 1 :  105-4  59 ;  1 24-SVJ : 
1 25-5 4  7  ;  1 32-5 15;  1 3S-.W  : 
144-419:  146-614;  148-76-". 
809;  14O-60S;  133-751;  157- 
286;  158-557:  162-599.  600: 
1O6-805;  170-888. 
Misc.  32-52;  24-6:  27-543:  28- 
43;  31-170;  43-379:  45-2&  42. 
346  ;  46-556  :  58-553 :  59-409 : 
72-99,  378 ;  79-362;  92-449. 


NOTES. 


;   131-125; 
908;    lOO- 


N.  Y.  Supp.  85-397;  40-295;  47- 
448;  40-201,  512;  50-353;  51- 
814;  52-189;  54-802;  58-125, 
715;  50-814;  03-964;  TO-474; 
74-749;  76-98;  78-320: 82-541  ; 
H7-480;  0«-448»  814,  896;  02- 
963  :  03-304  ;  04-277,  897 ; 
1 OO-490,  1058;  112-360:  117- 
1077;  121-354;  128-692;  120- 
267,  1059;  131-376;  132-320; 
133-731,  1065  ;  134-675  ;  142- 
195  ;  143-814  ;  147-962,  998  ; 
tfiO-472;    152-54.  100-442; 

102-271. 

Civ.  Troc.  14-269;  15-316. 

X.   Y.  Ann.  Cas.  2-221,  226. 
820*. 

N.   Y.  204-288:   217-93. 

App.  Dlv.  130-594;  146-605, 
61 4  :  1 53-750  ;  162-599,  605  ; 
103-930. 

Misc.  72-376. 

N.   Y.   Supp.   1 30-308 
138-691;     147-962, 
1051. 
821 

Misc.   51-229. 
822. 

X.  Y.  87-272. 

Hull.   28-74;   73-181. 

App.  Div.  21-417;  42-23;  80-145; 
02-250,  252 ;  1O0-591 ;  112- 
182;  121-401,  612;  124-372; 
128-278  ;  137-61 ;  138-276 ; 
140-861 ;  154-348  ;  155-804  ; 
163-922. 

Misc.  12-207;  26-670;  51-229, 
589  ;  52-647  ;  60-387  ;  74-407  ; 
83-587;    88-551. 

N.  Y.  Supp.  47-562:  57-471;  58- 
663;  80-510:  87-37;  04-812: 
08-46;  101-95:  1OO-08,  335; 
107-216,  722;  108-667;  122- 
37:  123-794:  132-305;  134- 
823;    130-320;    151-63. 

Civ.   Proc.  21-340. 

N.   Y.  Ann.  Cns.   1-324. 

Week.    Dig.    5r5S9;    15-374. 
823. 

56-192;  05-252;  252-592. 

56-391:    76-587. 

03-427. 

Ann.  Cas.  6-259,  275. 


use.  62-479. 


N.  Y. 

Hun. 

Misc. 

N.   Y. 
824. 

N."  Y.  Supp.  156-999 

An      ~ 

Mi 

Week. 
825. 

App.  Dlv.  34-162. 

Misc.    10-420;    20-693; 

N.  Y.  Supp.  40-675. 
Super.   50-66. 
Ann.  Cas.  1-401. 
Dig.  18-563. 


App.  Div.  34-162;  142-78. 
.2-47" 
Dig.   10-364. 


55-19. 


N.    Y. 

N.   Y 
Week. 
826. 
Barb. 


10-155. 


827. 

N.  Y.  136-509;  140-281;  141-76. 

Hun,  88-327. 

App.  Div.  11-602 ;  68-355 ;  107- 

500;    112-707;   176-202. 

Misc.  12-44;  10-619;  20-62;  05- 
540;  0O-276. 

N.  Y.  Supp.  56-442;  74-88;  08- 
777;  120-913;  130-458;  161- 
1026. 

Abb.   N.   C.  20-277. 

N.   Y.   Ann.   Cas.  2-186. 
828 

N."  Y.   132-548. 

Hun.  23-414;  75-50,      . 

App.     Div.     150*411;     157-138; 
170-325. 
s  X.   Y.   Supp.   162-447. 

Abb.  N.  C.  31-152. 

How.  07-346. 

N.  Y.  Ann.  Cas.  10-305. 
820. 

N.  Y.  81-157;  85-633;  80-302; 
88-447;  00-549;  01-657;  05- 
316,  517;  08-206;  100-547;  102- 
94;  104-506;  105-332;  HO-12. 
513,  562,  671;  111-239;  113- 
62,  152,  238,  243,  391,  575;  114- 
288;  11C-12;  117-91,  500.  606; 
118-46;  120-536;  121-575; 
124-487,  505,  651;  125-756; 
120-293,  552;  132-549;  140- 
281;  141-76,  225,  389:  142-140; 
143-190;  140-13;  140-83;  153- 
124,  294,  343;  101-84;  1OO-430; 
170-412,  554;  174-39,  106:  175- 
375  ;  180-116,  261  ;  185-375  ; 
187-491;  188-421;  108-322; 
205-384  ;  200-471  ;  218-08 ; 
210-411. 

Hun,  14-531;  15-79;  17-150;  10- 
35;  22-414:  24-32.  327:  20-386; 
28-423,  435;  20-498.  608;  30- 
555;  31-46.  417;  34-94;  37-336; 
40-223:  41-437;  42-159;  44-142, 
346,  560,  597;  40-289:  51-224; 
53-591;  54-166;  50-391;  58- 
251;  GO-237:  01-250,  312;  02- 
207;  03-1 S5,  477:  04-573.  F93; 
05-222;  00-48;  70-34;  74-276; 
77-108;  78-49.  413;  70-129: 
82-17,  263,  345.  403;  84-202; 
85-55,  486:  88-92.  211,  485:  OO- 
7.  72,  128,  131.  603;  01-168; 
02-274,  384,  450. 

App.  Dlv.  4-132;  5-179.  458. 


0-445,   536:   8-612:   13-493; 


563; 
14- 
17- 

453; 
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201;  15-215;  10-547.  54S; 
208,  272;  18-491;  10-354. 
21-232,  366:  22-622:  23-152: 
24-447;  28-243.  378;  20-41.  220; 
30-132:  31-352,  620:  32-023, 
634;  35-85.  189;  30-546:  37- 
590;  38-142,  432:  41-356;  42- 
119;  45-176.  309;  46-515:  47- 
145;  48-367:  50-129:  51-72;  53- 
12,  113:  54-017;  55-320,  407, 
541;     50-96,     566;     57-54;    58- 


NOTES. 


584;  59-156.  288,  522:  61-168, 
205:  48-151:  66-502;  67-425, 
503;  68-293;  69-280.  381,  450: 
Tl  -508 :  72-224.  278 ;  74-444 : 
75-339;  76-447,  597;  77-622: 
70-312:  82-612;  85-6.  368,  481, 
587:  86-385;  87-18:  OO-20;  91- 
236:  04-10;  05-303:  97-430: 
08-871.  418,  471,  486,  492;  01)- 
83,  371;  10O-3,  368;  101-552; 
102-592;  104-183.  a^r  105- 
316:  108-136:  HO-915:  111- 
77,  502.  916:  112-379,  470,  475, 
780,  781;  114-412.  768;  115- 
754;  116-185;  117-185,  498: 
126-186;  121*333;  124-88'; 
125-310.  354;  126-56,  568, 
609,  945;  127-605,  612;  129-, 
818;  1  a  1-402.  424.  428;  138- 
437  ;  135-791  ;  136-518.  593  ; 
137-471.  478,  612;  138-537. 
609;  140-110.  640;  142-107: 
143-690,  823.  844  ;  147-7.  413, 
054;  148-270,  774;  148-261: 
151-21,  359;  152-319,  804; 
154-359;  155-299.  309.  342; 
156-890;  157-137.  709;  158- 
195.  339,  849:  160-861:  1«3- 
87,  545j  166-893:  167-571, 
S23;  168-53;  171-170;  173- 
740,    860;    175-478. 

Misc.  6-88;  7-673;  8-82:  0-673: 
10-185:  11-450;  12-250:  18- 
487,  597;  15-290;  10-385:  22- 
749;  27-186:  28-263;  20-72;  31- 
657;  83-327:  -34-446.  597;  35- 
380,  681;  88-56;  80-739:  40- 
158,  250;  42-50.  448.  597;  45- 
149;  47-87,  573;  48-344.  640: 
49-37:  50-217.  289;  54-176: 
6O-505  ;  62-602  :  71-120,  642  ; 
73-185,  495;  74-38;  75-132; 
76-573:  77-507;  78-422;  79- 
68,  223,  573:  82-336,  455; 
84-310;  85-12;  87-187,  399; 
00-2*3.  3S1,  539:  01-1*5,  38S : 
05-136,   142.    1  15. 

N.  Y.  Supp.  18-480:  28-222,  296; 
20-169.  526:  31-11.  190.  252. 
311:  32-538,  671:  33-138.  477: 
34-45.  628.  667,  830.  870:  35- 
495.  645:  36-284,  952,  967,  983: 
4-1-205.  9*8;  45-563.  1090:  47- 
523.  666,  922:  48-871,  895,  908; 
40-174.  803;  51-234.  380.  478: 
52-362.  401,  756.  1081 :  54-488, 
781;  55-796;  56-551.  561;  57- 
053;  58-933;  60-87.  563:  61- 
714;  62-48.  109.  120;  63-274, 
3*7:  64-501;  66-95.  928.  90S: 
67-430.  4«1.  1(120:  60-9.  125, 
255.  407:  7O-420.  546:  71-335. 
1026,  1062:  72-42:  73-259.  779; 
7  4-5.  755.  981.  1069:  75-890;  76- 
56.  121.  901;  77-183:  78-130, 
320.  527:  70-111,  250.  a88;  86- 
962:  81-1019;  82-926;  83-172. 
218.  704.  1091;  85-402,  538,  686; 


86-497;  87-432,  631:  88-686: 
80-965;  OO-208,  526,  769.  873, 
883;  01-207,  378,  750:  92-399. 
560  ;  98-554,  950  ;  06-969 ;  06- 
40,  209,  638:  97-570;  08-321. 
025,  658,  775;  99-1636;  lOo- 
279,  444,  1089;  102-571,  T54 : 
104-824,  1084:  105-931.  1060: 
167-900;  100-443,  444;  HO- 
706.  951;  112-20:  113-928; 
1 1 4-667 ;  1 15-1035 ;  1 19-233; 
121-122,  825;  123-122.  302; 
124-1041;  125-269;  126-1011: 
127-966,  1025  ;  128-186 ;  13©- 
1039;  131-587;  132-126.  203, 
480,  655.  837:  138-32.%  413. 
711;  134-733;  135-381.  559; 
136-380,  747,  1086;  137-978; 
139-540.  622,  915;  141-180, 
736  ;  143-6M) :  144-029  ;  145- 
40,  2s5;  146-345:  147-68. 
263,  343 ;  14S-501.  766.  902. 
952;  149-548.  767;  152-587; 
155-63;  159--1M,  200,  211: 
164-105;  162-537;  163-1  vl 
1014. 

St.  Rep'r.  11-357;  12-841;  14- 
206,  398;  36-133,  407,  461:  78- 
127. 

Civ.   Proc.  14-216;  21-1. 

Abb.  N.   C.  20-36;  81-158. 

K.  Y.  Ann.  Cas.  1-158.  228;  8-SS1; 
0-123. 

Connoly,   1-204;  2-27. 

Dcni.  6-35,  82. 

N.  Y.  Super.  54-280. 
830. 

N.  Y.  01-293:  172-146;  177-857; 
178-131;  187-193. 

Htm,  25-273;  47-1S. 

App.  Div.  8-157;  30-283:  «8-38; 
66-179;  74-441:  78-76:  88-436; 
05-391;  103-424:  126-568, 
574;  185-6;  154-605:  16?- 
582,  587. 

Misc.   66-225:   04-334. 

N.   Y.  Supp.  71-363;  73-279;  77- 
575:    70-507:   88-597 :  04-574: 
HO-951;    119-803;    130-887; 
144-644:    158-369;    160-422. 
831* 

N."  Y.  HO-386;  12-485;  132-185; 
141-457;  148-235. 

Htm,  41-424;  56-220:  68-518:  73- 

Dlv.  14-81:  52-65;  62-521; 
66-249;  86-162:  87-157: 
119-853;  128-804:  133-217: 
136-379,  686:  146-432:  1417- 
916:  148-485;  156-410,  41S; 
157-57;    173-14?. 

Misc.  28-395;  29^672;  39-392; 
74—565 

N.  Y.'  Stfpp.  18-485;  67-43;  £1- 
134;  70-357.  367;  413-528:  84- 
37;    104-830:     113-163;    1*0- 


A% 
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082;    131-201;    132-500;    142- 

128;    169-7K>.  _ 

Civ.    Proc.   15-354;  19-287,  282. 
832. 

N       Y.    86-333:    91-241:    92-554; 

*121-206;    156-102;    217-525. 
Hun,  28-150;  92-360.  o^ 

Add      IHv.    14-192:    20-517;    34- 

S&T ;  126-103 ;  l®©-**^  n<M 
llSc.     6-5S0;     14-33;     60-271; 

N.    Y.   Supp.  a?-^  4™°°i  54- 
5TPS;    137-155:    161-1107. 

N.    Y.  Super.  65-433. 
N."  Y.  2O1-120. 

App.'  Dlv".  11-430;  80-20. 
Misc.   T2-278. 
N     Y.  Ann.  Cas.  2-79. 
Weed.  13-311. 

8Sn"  Y  7S-220;  80-282;  81-151: 
©0-56;  92-274:  99-56:  Ipl-jaj: 
163-573;  104-352;  100-208: 
lll-m  239;  112-493;  Jl«- 
77-  126-450;  I29-b54;  1J.S; 
453;  136-423;  137-570;  J4H-88. 
90-  154-355;  156-219;  163-13. 
155-  166-202;  171-106,  201; 
SrV-fiO;  1^4-57;  i**-^* 
t  s*-:i49 :  192-238 ;  193-1 ; 
194-458;   199-452;  201-129 


205.  894;  TO-li  273:  71-28;  T3- 

Sfl-  TM1B:  80-609:  *2-360-. 
S7-500;  «i-iM»:  M-W»:  »«- 
29;  99-9,  74;  l<*>-376:  }««- 
268,  317/360;  110-429; ,111- 
^14  520;  113-735;  116-303; 
11T-551:  119-140:120-231, 
773;  124-769;  126-273;  130- 
1  { •  1 3 1  -9i0 :  1 32-573 :  1 33- 
806:  137-821.  387;  J4*}"4^: 
140-807:  151-623:  152-729 ; 
1 R3-4 0"> ;  1 54-841  :  }™Z™  ; 
102-935;    164-627;    108-2*8; 

17E-7U.    971.  _„    „-„ 

Mt«c  26-50:  30-484.  705:  31-13? : 
33-5'  i  \  3S-97:  43-100;  54- 
176;   75-132,   215. 

007;  33-873:  36-256;  54-1023: 
55-24*-  59-160:  60-125:  61- 
917:  63-915.  923:  64-56*?:  66- 
871  67-817:  72-524:  74-120 
002.  1055:  77-111,  179:  T9-13. 
«6l7r»1-  M-«13:  84-s*R:  ST- 
j)S1:  ks-1.  024:  90-1007:  97- 
512,     707;     99-312;     104-225. 

lOBO 


435.  931;  116-998;  121-763; 
122-118;  132-837;  134-267; 
135-176,  262;  136-190;  138- 
221  ;  139-758  ;  140-835 ;  151- 
515;  134-782:  161-551. 
St.    Rep'r.    11-263;    12-446;    15- 

452 
Civ.  Proc  19-188;  21-364. 
Abb.   N.   C.  26-162. 
N.  Y.  Ann.  Cas.  2-77,  293;  5-244; 

6-22;  7-345,  358;  8-414. 
Connoly,  2-221. 
835 

N*     Y      103-573;     111-220,     239; 
128-420;  145-1;  168-213:  170- 
83;     179-281;    194-269;    201- 
127;  213-329;  216-34. 
Huu.  1O-02V.  21-344;  37-242;  38- 
270;   46-830,    488;   41-203;   42- 
516;    58-251;    66-28.    305;    61- 
104;  72-497;  82-384;  87-16. 
App.     Div.    M-146;     H-430;    13- 
569;     17-245;    21-555;    34-397; 
42-232;     58-184,     329;    66-118; 
61-1614;    76-523;    94-161;    96- 
145;    98-419:    120-734:    1*6- 
203.    550:    135-866 :    l^S-lgJ. 
686 ;  146-201 ;   148-730 ;   153- 
497:    15H-27S,    484;    161-179; 
162-80;    166-638.      n  HAtf    o„ 
Misc.  5-465;  36-621 ;  33-143 ;  35- 
.108;    40-529;    48-486:    61-5  l«: 
64-285;   67-241;    78-154;   92- 
507,  570;  93-413. 
N.   Y.   Supp.    18-515;   51-49;  54- 
225;  61-64;  62-772;  67-928;  68- 
363.    641:    69-941 ;    70-420 ;    71- 
1062;     75-373;     82-842;     89- 
482;    96-1113:    110-650,    712; 
115-969;      119-81:      120-266; 
123-971 ;  127-1091  :  128-2;>0 ; 
132-695,1117:    136-942,    1086; 
137-43,    527;    143-631;    Jjr- 
353:    152-46;    154-238;    156- 
521  ;   14JO-82S. 
Civ.    Proc.    15-204;    19-191;    21- 

N2?:  Ann.  Cue.  2-79;  6-22;  lO- 

447. 
Week.  Dig.  16-198. 

ft  16* 

'  *N     Y    99-56;    103-573;    164-352: 
1 11-220:       151-196;       tTO-13: 

166-262:       178-72;    J^Jg  : 
188-349;      193-1;      201-128; 
°1 3-329 
Hun.  72-497:  78-225;  83-349:  85- 

579;  87-16. 
Api>.  Dlv.  1 1-430;  29-486,  490; 
32-034:  35-356:  42-365:  5T-- 
451;  59-363:  70-12:  71-28:  8C>- 
009.  614:  82-360:  89-509:  lOO- 
307:  145-208.  317;  lll-silj, 
V>0-  116-304:  120-232:  12-*- 
768'  774:  126-550;  131-810. 
i:t:t-806:  135-S00:  137-321; 
1*3-080;  146-438;  14»-«£7  : 
151-623;      156-37;      15H-278  : 


NOTES. 


101-170;      104-632:      168-278; 
171-665. 
Misc.     30-705;     31-130;     55-66; 
58-72*    01-548;     75-213;     04- 

N.'  Y.'  Supp.  33-108;  51-085;  54*- 
1023;  59-160;  01-917,03-015; 
04-562;  66-871:  68-363:  09- 
651;  T4-1055;  75-625:  HO-7ri1 : 
81-813:  85-.N47;  97-707;  101- 
845;  110-712;  122-118;  134- 
267;  185-262;  130-100;  137- 
43:  138-221:  140-835;  140- 
353;   157-630.   660. 

Civ.  Proc.  21-324,  364. 

N.  Y.  Ann.  Cas.  2-77,  204;  5-244, 
n.;  0-22;  7-343,  350,  361;  8-415. 
837 

N*  Y.  103-242;  143-210;  188-52. 

Hun,   33-32;  37-622.        . 

App.  DIv.  110-576;  138-713; 
102r500;    172-837:    173-201. 

Misc.  8-170;  32-328;  49-55;  68- 
455;   97-429. 

N.  Y.  Supp.  66-542;  101-846; 
123-762;  125-82;  159-405; 
101-667. 

Dem.  3-388. 
838. 

N*  Y.   150-266. 

Hun,  79-530. 

N.  Y.  Supp.  29-033;  65-296;  98- 
686;   114-832. 
839. 

Barb.  41-444. 
840. 

Hun,  69-540;  81-302. 

App.  Dlv.  20-186:  35-221;  50- 
387;  58-355,  362;  61-130;  69- 
340;  93-281;  10O-473;  113- 
226:    127-436:    172-201. 

Misc.   0-578;    24-593:   43-424. 

N.  Y.  Supp.  30-785;  54-743;  07- 
792;  79-361:  74-820:  111-720, 
979:    117-985:    158-743. 

Abb.    N.   C.   20-149,    n. 
841. 

N.  Y.  124-500;  178-S21. 

Hun,  5S-407:   05-176. 

App.   Dlv.   12-109;  29-235. 

Misc.  20-250  ;  35-733  ;  72-465. 

St.  Rep'r.  17-11;  30-468. 

Dem.  O-60. 

N.    Y.  Ann.  Cns.  9-395. 
841-b. 

N.  Y.  214-305;  215-60;  219- 
310;  220-07. 

App.  Dlv.  157-339;  160-350; 
163-25.  115.  181,  602;  164- 
411;  169-(I03:  171-92:  172- 
322.   899:    173-652:    175-469. 

Misc.  N5-563. 

N.  Y.  Supp.  142-258:  145-554: 
147-779:  148-27,  581;  149- 
762;  159-07:  155-350:  156- 
835:  158-4,  305;  109-si:  161- 
926. 


842. 

N.  Y.  14-456;  173-323. 

Misc.  10-335;  22-207. 

N.  Y.  Supp.  50-32. 

Paige,  8-428. 

Wend.  7-516. 

N.  Y.  Ann.  Cas.  1-79. 
843. 

N.    Y.    105-309;    129-360;   140-6, 

Hun,  83-388. 

Misc.  47-523. 
K44 

Huu,  34-102;  90-38. 

App. Div. 31-50;  42-454;  11 5-13*. 

Misc.  29-375;  36-857;  54-80; 
60-144. 

N.  Y.  Supp.  35-630:  52-857:  00- 
485;  74-022;  1OO-703:  104- 
401;  112-1009;  117-045; 
150-667. 

Civ.  Proc.  0-117. 

N.  Y.  Super.  5O-202;  52-7. 

Dem.  3-11. 

N.  Y.  Ann.  Cas.  5-372,  877. 
845. 

N.  Y.  8-84;  20O-55. 

Misc.  47-523. 
846. 

N.  Y.  8-67 ;  2OO-50. 
847. 

N.  Y.  200-56. 

City  H.  Rec.  3-11. 
850. 

App.   Div.    174-307. 

N.    Y.   Supp.  98-600:   160-9*7. 

Wend.  21-608. 

Daly,  5-508. 
852. 

N.  Y.  185-00. 

Hun,   92-477. 

App.   Div.  27-269. 

Misc.    63-190. 

How.  48-340. 

Dem.  3-75. 
853. 

N.  Y.   185-00. 

Hun,  28-371. 

App.  Dlv.  6-146, 

Misc.  72-110. 

N.  Y.  Supp.  130-1080 ;  132-338. 
854. 

N.  Y.  185-60 ;  204-115. 

Hun,  37-245. 

App.  Div.  6-146:  10-192:  »■ 
W2:  27-260:  30-612:  40-139; 
115-300;   139-676,  774,  779. 

Misc.  02-339;  63-100;  70-11; 
73-407. 

N.  Y.  Supp.  48-60:  100-965; 
114-769;  124-667:  127-1048; 
138-809. 

Civ.   Proc.  8-387. 

N.  Y.  Ann.  Cas.  5-275. 
855. 

N.  Y.  155-337 ;  294-115. 
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^ 


App.  Div.  6-146;  16-192,  193;  22- 
Y43;     30-612;     41-494;     139- 

778;  147-599. 
Misc.  70-11  ;  73-405. 
N.    Y.    Supp.   44-718;    127-1048; 

132-905  ;    133-02. 
N.   Y.  Ann.  Cub.  4-308;  5-275. 
856. 

N.   Y.  204-112. 

Hun    64— 45U 

App."  Div.  6-146;  16-192;  22-141: 

41-494;  95-419;  105-103.  109; 

139-778;    147-397;    162-342. 
Misc.     30-459;     40-65;     68-480; 

70-11  ;  73-468 ;  74-175. 
N.   Y.    Supp.  44-713;  48-60;  58- 

708;  ©A-711;   127-1048;  132- 

008;  145-483. 
85T. 

App.    Dlv.  05-419. 
St.   Rep'r.  6-753;  27-352. 
Civ.   Proc.  6-250. 
858. 

App.    Dlv.  05-419. 

850. 

N.  Y.  155-338.  _  ^ 
App.  Div.  16-193;  30-612 
N.  Y.  Ann.  Cas.  5-275. 

800. 

II ud,  61-369. 
App.  Dlv.  120-404. 
Misc.  10-291. 
N.  Y.   Supp.   105-325. 
Civ.  Proc.  21-294.       ^ 
N.  Y.  Ann.  Cas.  7-886. 
861. 

Hun.  61-369. 
App.  Div.  8-465. 
Civ.  Proc.  21-294. 

N.  Y.  Ann.  Cas.  7-336,  n. 
866. 

N.    Y.    178-274. 
N.  Y.   Supp.  08-600. 
867. 

Hun,  24-145. 
App.   Dlv.  40-139. 
Misc.  74-181. 
N.  Y.  Supp.  123-950. 
Week.   Dig.  11-308. 
868. 

App.  Div.  18-589. 
Civ.  Proc.  6-360.  362. 
869. 

Civ.  Proc.  6-290.  360. 
870 
V    Y.    78-220,    434.    590;    03-82: 
100-81:       101-176;       100-272: 
144—354 
Hun.    32-12;    33-12.    42;    37-232: 

88-310:  00-04. 
App.   Div.  6-4C0:   10-77:  22-28. : 


425*1    544  ;    ©8-149  ;    101-465  : 


105-105.  116;  111-527,  580; 
112-657;  113-201,  204;  115- 
538;  J 16-854;  118-103;  119- 
764,  881;  120-814;  123-828; 
124-913;  125-652;  120-310, 
460;  131-797;  132-109,  171; 
174;  136-048;  137-752;  138- 
182,  845;  146-535.  923;  143- 
212;  144-587;  146-1)31:  148- 
283.  625,  641;  140-492;  151- 
603;  152-265;  158-702;  168- 
074;    171-104. 

Misc.  12-67;  15-75;  25-354;  26- 
547;    30-36;    31-544;    35-340; 
42-54;    45-417;    46-195;    5»- 
533;     56-00;      58-353:     63-57; 
64-447,    4&4,    462;    06-275;   08- 
533 
N.  Y.'  Supp.  40-597;  58-908;  61- 
1100;  64-99,  793;  84-280.1000; 
88-661.  838  ;  00-749  ;  03-895  ; 
04-27;  00-98,    912;     101-411; 
162-324;    103-13,     795;     104- 
523;  1O5-604;   106-940;  108- 
602;    110-08,    1104;    113-738: 
114-211;      116-318.     405.     570: 
118-010;       119-742:       121-399. 
769:    122-626;    123-520;    125- 
427;     128-130;     134-50:     141- 
860;  152-192;  153-423;  155- 
610;     158-27;     150-767;     102- 
933;  163-186. 

Civ.  Proc.  14-79;  15-198,  393; 
10-299:  21-396. 

N.  Y.  Ann.  Cas.  1-161.  171.  187; 
2-55;  4-306;  5-325;  6-107,  318; 
7-157. 

Dom.  6-269. 
871. 

Hun,  00-64. 

App.  Div.  16-77;  18-586;  62- 
157;  65-459;  74-347:  03-425; 
05-425,  544;  08-149;  105-428; 
113-201;  110-S81:  124-062; 
125-376.  652:  126-509;  129- 
316;  132-171;  136-648;  139- 
135;  140-535,  923. 

Misc.  25-354:  30-36:  35-340;  40- 
563  ;  42-54  ;  45-56,  272  ;  46- 
195;  58-353;  63-55;  64-447, 
454:   66-225:   08-533. 

N.  Y.  Supp.  46-317:  40-133:  3«- 

907;    60-702;     70-875;    72-976; 

0O-749,     824;    02-163;    08-542; 

99-08:  161-111:   169-331.  910; 

110-08:       116-sl'O:       110-501. 

742:   121-399;   122-1008;   123- 

984  ;  125-427  :  141-800. 
Civ.   Proc.   15-393. 
Abb.   N.   C.   18-241. 
y   Y.  Ann.  Cas.  5-325;  6-107.  312; 

7-157. 
Snbil.  6. 

N.   Y.   Supp.  104-1027. 
•<72. 
N.    Y.    77-278:    86-519;    109-82; 

118-90;   144-354. 
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Hun,  26-172,  544;  20-451;  30-61; 

37-287,     531:     48-320;     53-348; 

50-554:     62-157,     315;     05-459; 

67-445;     73-559;     75-291;     87- 

300;  88-310;  90-04. 
App.    Dlv.    22-287;    31-282;    33- 

109;     42-67;     52-628;     62-157; 

70-50;  73-77:  74-347.  404;  84- 

195;    87-249,    425;   03-425;   95- 

425,    544;    »8-149;    101-466 ; 

103-884;      1O5-105,      116,     428; 

111-315,     527.     529;      112-657; 

115-538;  110-854;  118-163; 
119-514,  764.  8N1  ;  ltftt-796: 
124-36,  320,  628,  652,  663; 
125-376,  652;  120-316.  460: 
131-797;  132-109.  171;  134- 
733;  136-648;  138-183;  139- 
16,  135:  140-535,  923;  143- 
212;  147-119;  148-283;  149- 
492;  151-603;  166-942;  168- 
674. 

Misc.  10-446;  12-67;  15-75;  17- 
559;  18-562:  20-280;  21-112; 
25-354:  3O-30:  31-540;  32-8; 
34-109;  35-340,  850;  36-643; 
39-244;  40-563;  41-436:  42-54; 
45-56,  272  ;  46-194  ;  52-296  ; 
53-111,  534;  56-66,  436:  58- 
368;  63-55;  64-454;  88-297; 
91-500;    96-579:    98-533. 

N.  Y.  Supp.  18-575;  36-1113;  56- 
235:  58-909;  61-1100;  64-793; 
65-236;  69-547;  T2-976:  74- 
461;  77-475,  614;  78-596:  84- 
32,  280,  1065  ;  85-574 ;  88-661 ; 
90-749.  824  ;  92-149,  1099  j 
95-343;  97-1 07S:  99-98,  677, 
912;  101-411;  102-324;  104- 
198,  244,  523,  796:  1O6-308, 
040;  107-197.  846,  893:  108- 
66,  953;  100-113.  446.  910; 
110-68;  112-785;  113-738; 
114-211;  116-570.  829;  119- 
135.  742;  121-769;  123-984; 
124-811;  125-427;  128-130; 
131-683;  134-50;  140-1014; 
141-860;  150-947:  155-288; 
102-1)55. 

St.  Rop'r.  6-425:  12-130:  16-540; 
28-15:  36-39,  918;  38-366;  39- 
18.  449;  41-473;  43-418;  49-78, 
526. 

Civ.  Proc.  14-87. 

Abb.    N.    C.    22-116:   31-197. 

N.    Y.    Super.   57-526;   59-226. 

How.   N.   S.   3-261. 

Dem.  2-302. 

N.    Y.    Ann.    Cas.    4-167;    5-825; 
6-107,  312;  9-442. 
Subfl.  1. 

Hun.  30-77:  74-629. 

App.   Dlv.   95-421  ;   105-118. 

MIsp.    29-601,    063:    88-299. 

N.  Y.  Supp.  61-503:  150-664; 
163-1S1. 

How.  66-270. 


Apft 


Subd.  2. 

N.   Y.  106-275. 

Hun,    15-20;   20-244;  51-376l 
App.  Dlv.  59-580  ;    105-11&  ;  121- 
879. 

Misc.   29-663  ;   86-99. 
N.    T.    Supp.    181-718;    149-101. 
St.   Rep'r.   34-645. 
Civ.   Proc.   18-258. 
How.  N.  S.  1-433. 
Subd.  3. 

Misc.  29-663. 
Subd.  4. 
N.    Y.    106-275;   144-361. 
Hun,   15-435;   16-56;  20-49.  244: 

23-177:    24-167:    29-442;    81- 

435:   87-234:   53-505;   63-242. 
.     Div.     15-398;     16-79,    31v 
8-586;      25-349;       105-11S; 

1 09-357  ;    1 1 1-528  :     1 16-S54 ; 

119-358;    1 20-140;     121-63??: 

123-S15;      124-37,      629.     657 

125-376;       129-368;       131-1ST,; 

182-172;    148-628;     149-2$*: 

161-538. 
Misc.    20-421;    29-600,    663:    39- 

247 ;  54-273. 
N.    Y.    Sup|T.    3-682;   44-623;  45- 

1031;    46-319;    49-598;    57-474; 

61-503 ;      105-973 ;       108-321. 

371;    113-789;     115-254;    116- 

318  ;  118-1000  ;  183-765. 
St.  Rep'r.  8-711;  28-214;  45-823; 

48-402:  52-494. 
Civ.   Proc.  6-100;  l*-9. 
Abb.   N.  C.  30-85. 
Daly,  12-339. 
Subd.  5. 
N.  Y.  93-82;  144-854. 
Hun,   32-13. 
App.      Div.     105-118;      121-640; 

124-662;      128-427;      132-172: 

136-651;     139-16,     171;     140- 

318;   167-2. 
Misc.  26-547;  29-663:  30-36:  42- 

55;  67-561;  88-298:  ©1-488. 
N.    Y.    Supp.    3-681:    33-723:    57- 

474;       61-181.       647;       70-*7»;. 

121-370.    399:   123-535;    124- 

203,    811;    125-225;    12ft-452: 

150-664;    152-272:    IRK- 301 
St.    Rep'r.    21-672;    37-753:    67- 

548. 
Civ.   Proc.   4-329;    10-179 ;    17- 

206;  29-201. 
Abb.  N.  C.  18-448. 
Dem.  5-257;  6-269. 
N.   Y.   Ann.   Caa.   1-162. 
Subd.  6. 

App.   Div.  44-120;  95-419;  105- 

116. 
Misc.  53-400. 
N.   Y.   Supp.   121-769. 
Civ.  Proc.  17-208. 
N.  Y.  Ann    Cas.  7-150. 
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Aabd.  T. 

Hun,  26-433;  31-436;  41-604; 
60-133. 

App.  Div.  1-629;  6-373:  18-589; 
19-317;  25-349;  33-243;  59- 
580;  76-581:  85-576;  87-159; 
96-543;  98-149,  170;  105-118; 
113-201;  114-KM):  124-30, 
662  ;  132-172  ;  133-648  ;  144- 
54,    175;    149-493;    173-959. 

Misc.  12-68;  27-92. 

N.  Y.  Supp.  33-179;  46-319;  49- 
598;  58-187:  69-635:  89-4:  91- 
65;  128-809,  988;  158-155,  690. 

St.  Rep'r.  28-16. 

Civ.   Proc.  9-311;   16-70;   18-316. 

Abb.  N.  C.  20-382;  21-292. 

N.  Y.  Super.  53-267. 
873* 

N.    Y.   10O-81;   142-298;  159-59. 

Han,  50-134;  65-616;  87-590;  88- 
310;  90-04.  346. 

App.  Dlv.  16-77.  79;  31-416;  38- 
2;  41-475:  43-612;  55-248;  62- 
315:  66-203;  73-77;  76-352;  87- 
159:  95-425.  544:  98-15,  149: 
1O1-407;  105-105,  116,  238; 
109-357:  111-527;  112-02, 
657;  114-100,  828;  115-140. 
538;  116-855;  119-764.  881; 
121-155.  639,  761;  133-493, 
653;  125-741;  129-316.  460. 
656;  131-797;  132-171;  137- 
336;  139-16,  135;  146-535, 
923;  143-211;  148-283,  626; 
151-603  ;  156-548  ;  159-76  ; 
161 -3S2 ;  1 U2-N17 ;  1  tP*-674  ; , 
171-U57;   175-5S. 

Misc.  7-402;  10-475;  12-67;  13- 
632;  17-559;  20-16,  270;  23- 
241;  30-36;  32-8;  34-111;  35- 
340;  40-563;  41-436;  42-54; 
45-56.  272;  46-105;  47-355; 
63-533;  54-116;  55-33:  56- 
66;  58-353;  63-55;  64-454; 
67-561:  73-402;  75-205;  90- 
275;  95-440;  96-57,  431;  97- 
462. 

N.  Y.  Supp.  34-919;  44-602:  48- 

173:    51-304:     58-907:    60-702: 

61-1100;    71-809;    72-976:    78- 

410;       90-749,       824:     92-149; 

93-833,     1111;     95-898;     96- 

,  561;  97-737,  1078:  98-186,  542, 
600;  100-251,  703;  102-324  ; 
103-795 ;  104-523 ;  105-641, 
846;  106-535.  040;  108-415: 
1 1 0-96  :  1 1 3-73S :  114-211: 
116-318,  570;  118-610:  122- 
74:  123-984:  125-427:  128- 
130;  132-1104;  141-586.  860; 
143-961;  147-1077:  153-450; 
155-760;  158-31:  159-533.767: 
161-315,    6S5:    162-574. 

Civ.   Proc.   14-79:   15-198,  393. 

Abb.   N.   C.   31-361. 

N.   Y.   Super.   59-189. 


N.  Y.  Ann.  Can.  1-167,  171;  4-24, 

167.  306;  6-107,  312;  9-443. 
874. 

App.    Dlv.    41-470:    87-249;    95- 

425;  119-881;  121-758;  148- 

626. 
Misc.  23-241;  30-30;  4O-50S;  45- 

56,  272;  64-454;  72-119. 
N.   Y.  Supp.  51-304;  5S-907,  984; 

60-702;     72-976;     84-280;     90- 

824;  106-532;  114-910;  130- 

1089;   141-8C0. 
St.  Rep'r.  12-677. 
Abb.  N.  C.  29-426. 
N.  Y.  Ann.  Cas.  6-107,  312. 
875. 

Hun.  21-268;  53-347. 

App.    Dlv.    87-249;  95-425;   lOl- 

467;    127-824;    144-54;    156- 

548. 
Misc.    40-563;    45-56,    272;    64- 

454 

N.  Y.  Supp.  58-907;  60-702;  72- 

976:   84-280;   90-824;    92-149; 

112-122 ;     128-809 ;     141-586, 

860;   163-245. 
Abb.  N.  C.  3-115. 
N.  Y.  Ann.  Cas.  6-107,  312. 
876. 

N.  Y.  101-176. 

App.    Dlv.    41-494;    42-67;    65- 

459;     74-350;     95-419,     425; 

121-758,    763. 
Misc.    40-503  :    45-5e,    272 ;    55- 

32:  64-454. 
N.   Y.  Supp.  58-907;  60-702:  72- 

976:     H8-661.     838;     90-824  ; 

104-782  ;    106-535  ;    141-860. 
Abb.  N.  C.  29-426. 
N.   Y.    Ann.   Cas.   6-107.  312;   7- 

157. 
877. 

Misc.  64-454. 
N.  Y.   Supp.  141-860. 
N.  Y.  Ann.   Cas.  6-107. 
878. 

Misc.   64-454. 

N.  Y.   Supp.  141-860. 

N.  Y.  Ann.  Cas.  6-107. 
879. 

Hun,  59-553. 

Misc.   64-454:   89-465. 

N.  Y.   Supp.  141-860. 

N.  Y.  Ann.  Cas.  6-107. 
880. 

N.   Y.  70-54. 

Hun.  33-1. 

App.      Div.      70-305;      116-573; 
159-76. 

Misc.    27-93:    63-52:    64-454. 

N.    Y.    Supp.    61-328;    110-588; 
141-860;    143-961. 

N.  Y.  Ann.   Cas.  6-107. 
881. 

App.      Div.     31-417;      114-828; 
151-605. 

Misc.  64-454:  66-225;  67-107. 
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N.     Y.     Supp.     53-500;     100-251; 

121-713. 
Abb.   N.  C.  31-360. 
N.  Y.  Ann.  Cas.  6-107. 
882. 

N.   Y,  87-272. 

Hun,  22-551. 

App.  Div.  31-417  ;  00-5.12  ;  103- 

384;    113-201;    128-428:    139- 

671. 
Misc.  42-54;   04-454;  01-488. 
N.  Y.   Supp.  53-500;  83-574;  SO- 

154 ;     00-98 ;     112-785  ;     124- 

203;   140-930;   141-860;    155- 

301. 
N.  Y.  Ann.  Cas.  6-107. 
883 

N.'  Y.  61-564;  63-77. 
App.   Dlv.  80-22. 
Misc.  04-454. 

N.  Y.  Sapp.  80-184  ;  141-860. 
T.  &  C.  3-260. 
N.  Y.  Ann.  Cas.  6-107. 
884. 

Misc.   64-454. 
N.  Y.  Supp.  141-860. 
Abb.  N.  C.  30-85. 
N.  Y.  Ann.  Cas.  6-107. 
885. 

Hun,  88-327. 

App.     Dlv.     2-502;    50-452;     SO- 

^05;   02-305:    117-247;    120- 

734;  152-201. 
Misc.  8-547;   10-620;  40-24;  58- 

353:    04-454. 
N.  Y.  Supp.  64-246:  80-741;  so- 
il 00:   03-241;    102-808:   105- 

773;  11O-1098;  141-860. 
St.   Kep'r.  3-194;  5-316;  7-282. 
Abb.  N.  C.  20-172. 
Dem.  2-399. 
Crlm.   Rep.  4-582. 
N.  Y.  Ann.  Cas.  6-107. 
886. 

Hun,   14-1-  31-95. 

App.  Div.  22-287;  55-252;  110- 

881. 
Misc.    11-520;    55-33;    64-454; 

dO-276. 
N.  Y.  Supp.  32-740 ;  141-860. 
N.   Y.   Super.   50-220. 
N.  Y.  Ann.  Cas.  6-107. 
887. 

N."  Y.   168-125. 

Hun,  38-376;  62-389;  64-3i8;  73- 

229 
App.  Dlv.  28-59;  31-298;  33-130; 

40-248.    894;    58-218:    67-546; 

81-07;   87-608;  97-501;   1 10- 

167;  I14-r,:<!>:  H7-S17:  11N- 

773;    122-452;    120-901;    137- 

800;    144-798;    148-627. 
Misc.    20-510;    38-241;    54-274; 

55-34;   70-66. 
N.  Y.   Supp.  50-890;  52-617:  03- 

359  ;  08-755  ;  7  1-684  ;  77-151  ; 

07-91;       100-121;       1 02-1005; 


1O3-S40;    10«-17i.  1009:   107- 

198;  120-598. 
N.  Y.  Ann.  Cas.  10-305. 
888. 

N.    Y.    135-272:   16S-12Tu 
Hun,   38-377:   02-3S9:  04-31S. 
App.    Dlv.    40-2^3:   67-545;   87- 

608;-  110-107;    118-773;    137- 

333;    148-627:    174-tts. 
N.  Y.  Supp.  48-936 :  74-684  :  97- 

91:     103-635,     849;     MMS-toc*. 

122-190. 
St.  Kep'r.  21-872;  32-50:  -l»-3:*i; 

40-363. 
Civ.   Proc.  16-384;  18-38. 
Snbd.  1. 

Hun.  22-594:  30-625. 
Sulul.  3. 

N.  Y.  Supp.  129-646. 

Hun.   30-025. 
Subd.  4. 

Hun,  30-625. 

N.  Y.  Supp.  129-646. 
Subd.  5. 

N.    Y.   102-599. 

Hun,   29-139. 

App.   Div.  O7-540;  87-607;   HS- 
773;   148-627. 

Misc.   54-274. 

N.  Y.  Sapp.  84-563. 

Civ.   Proc.  11-51. 
Subd.  7. 

Misc.  75-614. 
8S0. 

N.    Y.    168-125. 

Hun,  14-326. 

App.    Dlv.   24-16;    153-887. 

Misc.  70-530. 

N.   Y.   Supp.    103-849;    1OO-1009; 
127-32$;   137-1104. 

Dem.  2-208. 
80O. 

N.    Y.  168-125. 

Hun.  15-385;  19-282. 

N.   Y.   Supp.   1O6-1U00. 
891. 

N."  Y.  168-125. 

App.  Div.  122-57,   451. 

N.  Y.    Supp.   29-1100;    106-lCi01». 

Civ.   Proc.  23-317. 
892. 

N.   Y.   168-125. 

App.     Dlv.     122-57.     451  ;     155- 
893;    158-817. 

N.    Y.    Supp.    1 06-1009;    107-S3: 
130-1070;    142-151;    144-150. 

Barb.   25-452. 

How.  41-421. 

Wend.  21-156. 
893. 

N.   Y.   135-272. 

Hutu  59-553. 

App.  Div.  114-539;  120-7  :  1&*- 
418;    148-627;    165-926. 

Misc.   70-66. 

N.     Y.     Supp.     80-701:     100-121; 
101-412;   104-836;   122-938. 
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App.  Div.  81-67;  114-539;  120- 
7  ;   138-419:   144-79S. 

Misc.  23-262,  613;  51-222;  70- 
67. 

X.  Y.  Supp.  51-172:  52-200:  54- 
040;  56-8S8:  100-121;  103- 
637;  122-938;  120-598. 

Civ.   Proe.  0-141. 

Abb.  N.  C.  10-324. 

How.  C3-94. 
SOS. 

App.  Div.  84-270;   114-530. 

Civ.   Proo.  0-144. 

l>em.  4-330. 

X.    Y.    Supi).    100*121:    100-903; 
158-633. 
8fM$. 

App.  Div.  138-410. 

N.   Y.  Supp.  122-938. 
80T. 

App.   Div.  105-628. 

X.    Y.    Supp.   82-083. 
SOH. 

App.   Div.   105-628. 
800. 

X.   Y.  50-313. 

App.  Div.  1-572;  138-419;  142- 
776. 

Misc.  38-233. 

N.  Y.  Supp.  77-145;  122-938. 

Cow.  7-59. 

ooo. 

N.   Y.  60-518. 
Hud,  64-489. 

N.#   Y.   11-294,   301;  20-134. 

Misc.   48-277. 

N.   Y.   Supp.   06-728. 

P.arb.   25-274. 

Abb.   N.   C.  1-87;  0-62. 

Johns.   2-417. 

Daly,  4-518. 
Snl»d.  2. 

App.   Div.  124-481. 
902. 

Hin,  78-516. 

App.   Div.  70-256. 

MiBC.  48-277. 

N.  Y.  Hupp.  06-728. 

04)3- 

llunf  78-510. 

App.  Div.  70-255. 
0O4. 

Hun,   78-516. 
04KI. 

Hun,   78-516. 
OOT. 

Hun,   78-516. 
OOO. 

Hun,   78-516. 

App.   Div,   158-504. 

01O. 

N.   Y.  0O-133;  138-368. 
'    Hun,  33-546;  62-388. 


App.   Div.   40-368;   51-378,   471; 

124-636. 
X.     Y.     Supp.    63-409;     64-753; 

100-77;   131-563. 
Oil 

n!  Y.   55-465;  168-125;  180-85. 

Misc.  67-107. 

App.   Div.  51-471;   111-516. 

N.     V.     Supp.     46-639;     07-737; 

107-83  ;  121-713  ;  142-151. 
012. 

N.  Y.  135-272. 
N.   Y.   Supp.   100-707. 
013. 

X.  Y.  135-272;  124-485. 
App.  Div.  146-083. 
Misc.  20-510;  70-78;  80-628. 
N.  Y.  Supp.  108-1027;  130-522. 
Daily  Keg.  23-02. 
014. 

N.'   Y.   155-338;  210-474. 

App.    Div.    16-191;    22-287;    30- 

613;   34-582;   63-235;   82-104; 

130-777;    14M-i;i8: 
Misc.      10-307:     23-407;     40-127, 

130;  41-643;  50-468. 
N.     Y.     Supp.     71-398;     81-416: 

100-604  ;    132-1023. 
Abb.  N.  C.  30-68,  n. 
N.   Y.  Auu.  Cas.  5-275. 
015. 

N.    Y.    136-589;    177-400;   210- 
474. 

App.   Div.    16-1S9,   191,   193:  22- 

142;    30-612;    31-582;    63-235; 

82-104  ;     HO-115  ;     130-777  ; 

147-599;    148-158. 
Misc.    10-307;    23-497;   25-354; 

41-643  ;    60-468.  . 

N.    Y.   Supp.   48-60:'  52-392:   53- 

476;   54-114:    58-695;    71-398: 

81-338  ;      07-169 ;      100-564 ; 

132-1023. 

N.  Y.Auu.  Cas.  4-308;  5-275,  323. 

016. 

N.  Y.  Ann.  Cas.  5-275,  323. 
017. 

Misc.    40-127. 

N.  Y.  Aun.  Cas.  5-275,  323. 
018. 

N.  Y.  Ann.  Cas.  5-275. 
010. 

App.  Div.  34-582 ;  82-104  ;  148- 

158 
Misc.'   10-307;     23-497;     40-127, 

130. 
N.  Y.  Supp.  132-1023. 
X.   Y.  Ann.  Cas.  5-275. 
020. 

X.  Y.  Ann.  Cas.  5-275. 
02i. 

X.   Y.  83-582. 
X.  Y.   Supp.   HO-833. 
App.   Div.   135-71. 
1045 
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028. 

N\    Y.    54-353;    55-525;    60-640; 
148-135. 
023. 

Hun,  81-519;  T6-342. 

App.    Dlv.    28-254;    45-186.    190; 

00-313;    110-358;    175-428. 
Misc.      8-516;      16-343;      56-683; 

63-344;    80-309;    02-361;    06- 

537:   08-021. 
N.   Y.  Supp.  31-29;  50-1053;  60- 

1072;     65-291;     01-142;     04- 

r.02:    00-3S3:     107-67K:     117- 

220  ;        182-729  :        138-1001 ; 

1  :u-i mo :    1 5 1 -5*8 :    l 60-934 : 

101-1049. 

N.   Y.   Ann.  Cna.  5-253;  T-109. 
024. 

App.    Dlv.   175-428. 

N.   Y.   Supp.    101-KM9. 

Wond.   2-369. 
025. 

App.   Dlv.  83-876. 

Rarb.  61-548. 
026. 

Hun,  02-154. 
027. 

N.   Y.    Supp.  04-47. 
023. 

N.   Y.   Supp.  04-47. 
02O. 

N.  Y.   171-488. 

App.   Dlv.  58-436. 

N.  Y.  Supp.  48-501;  04-47. 

N.    Y.   Super.   4T-174. 

How.    60-334. 
03O. 

Hun,   73-388. 

N.  Y.  Supp.  04-47. 
031 

Hun.    73-388. 
032. 

N.    Y.    Supp.    103-73. 
033. 

N."  Y.  104-157;  133-179;  153- 
381 

App.  Dlv.  10-389;  28-444;  33- 
sl:  38-162;  65-537:  60-497:  73- 
3S3;  101-147;  134-126;  135- 
741. 

Misc.   73-133;   00-21K;    00-21. 

N.  Y.  Supp.  51-111;  74-985:  77- 
46 :  86-IUM ) :  01 -S32 :  1  1  *-S52 ; 
110-97N:    131-36;    163-328. 

X.    Y.    Ann.  ('as.  5-271. 
034. 

St.   Rep'r.  5-100. 

Week.    Dig.    25-217. 
035. 

X.  Y.  05-624:  121-477:  124-52; 
1 40-445 :     1  -1 0-70 :     1 53-3S1. 

App.  I»lv.  17-629;  50-533;  51- 
540:    126-92. 

Misc.    12-97:    53-585:    80-38. 

N.  Y.  Supp.  54-7*.  S3:  1O3-770  ; 
105-33  ;    152-553. 


N.  Y.  Ann.  Cas.  4-163;  »-49,  ft. 

N.    Y.    121-477;    135-326;    140- 

78. 
App.  Dlv.  17-629;  50-533;  152- 

N.    Y*.    Supp.    137-643. 
N.  Y.  Ann.  Cas.  4-163. 
037. 

N.   Y.  137-329;  140-445. 
App.  Dlv.  88-162  ;  65-587  :  121*. 
92;    183-433. 

Misc.    12-9T;    50*354;    51-363; 

80-38. 
X.    Y.    Supp.    O8-S20:     106-616; 
165-33:     114-867;     117-753; 
152-553. 
088. 

Misc.  5-533;   16-433. 
Snbd.   2. 

Misc.    61-113. 
03©. 

Misc.  5-533. 

St.  Rep'r    11-109. 
041. 

Hun,   02-154. 

MIhc.  15-326;  58-640;  01-343; 
02-83. 

N.  Y.  Supp.   154-446;   155-1011 
042. 

N.  Y.  44-27;  56-1S2;  58-562: 
157-437. 

App.  Dlv.  20-399:  68-167;  *4- 
7>65;  87-607;  104-436,  574; 
146-422;  15O-703;   ltHfr-943. 

Misc.  13-422:  2O-303,  333;  35- 
770;  47-585. 

X.  Y.  Supp.  4S-S06:  51-705;  74- 
165;  82-842;  03-375,  76S; 
131 -2M):    145-1  HO:    164-149. 

Connoly,  2-23. 

N.   Y.  Cr.   Rep.  3-50. 
0-13. 

App.   Dlv.  82-403. 

Misc.   47-148. 

Johns.   17-272. 
044. 

App.  Dlv.  140-884  ;  168-122. 

N.    Y.    Supp.    81-868. 
045. 

Hun,  46-370. 
047. 

X.    Y.    218-567. 

Hun.  00-105. 
048. 

App.  Dlv.  138-678. 

Misc.    17-569. 

N.  Y.  Supp.  123-12. 
040. 

App.  Dlv.  138-678. 

Misc.    17-569:   56-651. 

N.  Y.  Supp.  123-12. 
052. 

X.    Y.    138-70. 

nun.  46-471:  00-105. 

App.    Dlv.   36-436. 
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Misc.  1O-108:  50-651;  08-173. 
H..   Y.    8ttpp.    02-246;    107-564; 
113-885;.  103-132. 
953. 

N.    Y.    188-70. 

Hun,   40-471. 

A  pp.   Dlv.  80-486. 

Misc.   10-108;  56-651;  154-317. 

N.    Y.   Supp.   107-564. 
955. 

App.  Dlv.  77r-219;  07-616;  130- 
13;  157-796. 

Misc.  3S-97. 

X.   Y.  Supp.  77-111;  79-13;  114- 
403. 
95G. 

X.    Y.    05-624. 

App.  Div.  171-342. 

Misc.  07-616. 

N.  Y.  Supp.  143-404;  103-227. 
OCT. 

N.    Y.   95-624;    138-70;   153-381. 

Hun,  40-370. 

App.    Div.    35-341. 

Misc.  73-153:  00-21. 

X.  Y.  Supp.  54-975:  103-132,  528. 
958. 

X.    Y.  95-624. 

Mis<\  0O-21. 

X.   Y.  Supp.  103-528. 

Week.   Dig.  20-238. 

959 

Misc.  90-21. 
N.   Y.  Supp.  103-528. 
900. 

X.  Y.  2O0-334. 

App.  Dlv.  113-667;  123-16. 

N.    Y.    Supp.    99-973;    107-416; 
142-1094. 
©Old. 

N.     Y.    20T-152. 
9G2* 

Misc.  99-21. 

Hun,    72-602. 

X.    Y.    Supp.   102-227;   103-528. 
903. 

Hun,  05-564. 

App.    IMv.   144-.T51;   171-294. 

Misc.  32-288:   70-81  ;  97-616. 

X.    Y.  Supp.   114-898:  157-98. 
904. 

X.  Y.  200-266. 

Hun,   18-536;   50-337. 

Apo.      Div.      135-589;      144-551, 

559;    100-585. 
ML«c.      7-542:     21-498;     29-162; 

32-288;  41-128. 
X.    Y.    Snpp.   4-892:   48-173;  OO- 

175;    139-341;    152-65. 
St.    Rep'r.   29-835. 
Civ.    Proc.    18-215. 
Abb.  X.  C.  15-283;  24-458. 

SutMl.    1. 

Misc.   19-426. 

m 


005. 

App.  Div.  90-303;  144-551,  559; 

159-800;    171-294. 
N.    Y.    Supp.    89-281;    139-841; 

157-98. 
Misc.  79-81. 
Abb.  N.  C.  15-282. 
How.   54-279. 
900. 

App.  Div.  145-834 ;  159-800. 
007. 

N.    Y.    43-411. 

App.       Div.     43-169;     149-679; 
102-612;    151-725;    158-182; 
159-800. 
Misc.    10-594;  20-503. 
How.   50-244. 

X.     Y.      Supp.     184-399;     147- 
915. 
908. 

X.    Y.    40-504:    71-333;    74-495; 

90-112:       101-187;       105-819. 

507;     114-577;     131-225;    143- 

377;  170-299;  184-27. 
Hun.     30-155;     44-508;     50-505; 

02-219;    82-442;    88-111. 
App.    Dlv.    50-302:    59-577;    C7- 

554;    74-217;    78-391.   393:    70- 

169;    SO-149;    82-605;    88-340: 

98-300;        99-428:         107-542; 

110-243;     122-684;     129-692; 

138-8,     886;     148-958;     155- 

686;   150-800;   172-48. 
Misc.   0-92;   12-121;    17-425;   27- 

9:     82-73;     40-252 ;     44-316; 

54-58;   92-99. 
X.  Y.  Supp.  03-948;  09-694;  80- 

319,     552;     90-090;     101-553: 

100-606 :      107-779:      150-171 ; 

1*8-119:  1UO-72. 
St.    Rpp'r.    12-512;    14-798;    15- 

196;  32-99;   52-845. 
Civ.   Proc.   0-42.  230. 
Abb.   X.  C.    17-296;  21-350;  31- 

65. 
X.  Y.  Super.  53-71,  146;  54-543; 

55-152;    58-183. 
How.  X.  S.  3-442,  580. 
Dem.   2-619. 
X.  Y.  Ann.  Cas.  2-34. 
Snbd.  1. 

X.    Y.    82-65:     1O9-207,   868,   641. 
App.  Div.  1-376:  99-428;  172-48. 
Misc.   5-313. 
X.    Y.    Supp.    4-80G;    0-245;   91- 

292:    114-447;    158-285. 
Abb.    X.    C.    22-277. 
SuImI.  2. 

N.   Y/105-321. 

II tin.    31-000:   44-2:    09-522. 

App.  .Div.    7-319:    122-119;  172- 

49. 
X.   Y.   Snpp.  15-291. 
St.     Rpp'r.    37-626;    40-34;    41- 

683:  48-862. 
Civ.   Proc.   12-225. 
X.   Y.    Super.  54-96. 
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008. 

N.   Y.   101-187. 

Hun,  02-219. 

App.  Dlv.  T9-169;  08-800;  158- 

SOO:   171-294. 
Misc.   40-252 ;    70-81. 
N.   Y.   Supp.  189-841;  157-98. 
N.   Y.   Super.  55-152. 
070. 

X.    Y.    1O0-468:    129-274;    131- 

215;         157-236 ;         207-576 ; 

214-210:  220-306. 
Him,     68-521;  .  70-03,    587,    590: 

81-6,    8;    82-441:   80-141;    88- 

11;  80-367;  02-386. 
App.    Dlv.     23-359;    44-62,     454: 

02-260;  78-73:  70-169:  80-152; 

82-78.     605;     88-340;     08-300; 

110-244;    122-684;    143-958; 

10O-241,   478;   104-527;   105- 

28;    100-744;    174-228. 
Misc.    0-92.    93:    20-77;    23-595; 

30-321;    00-200;    04-123;    08- 

215;     73-16;    03-427:     00-560; 

08-676. 
N.  Y.  Supp.  28-214;  30-271,  580; 

48-15,     234;     52-1036;     01-41: 

70-1122;    78-880:    80-552:    84- 

1090;   00-699;    101-553;   107- 

779;    118-52;    120-712;    145- 

652;  140-901;   152-356;   150- 

999;   158-119.  450;  1OO-H40. 
Abb.   N.  C.  27-461,  465;  28-3. 
N.  Y.  Super.  54-92. 
N.  Y.  Ann.  Cas.  0-249,  260. 
071. 

N."   Y.     1O0-11;     114-499;     128- 

656;  207-567. 
Hun,  O0-521;  88-181. 
App.    Div.  .  O-602:    52-435;     02- 

621;     08-48:     70-169;     88-550: 

08-300  ;     122-684  ;     120-365  ; 

143-958. 
Misc.   0-93;   40-252;   04-124. 
X.    Y.    Supp.   05-234;   71-65;   74- 

34;  85-101:  0O-699;   107-779; 
110-818;  118-52. 
X.  Y.  Ann.  Cas.  O-260,  279. 


144-335. 
18»- 
17S- 


072. 
N     Y. 

App. 
N.    Y. 
073. 
X.  Y. 


07-1:    101-187:   1O0-11. 
Div.  70-170;  108-206. 
Ann.  Cas.  0-261,  275. 


APft 


203-501. 

Dlv.     144-181 ;     145-834 ; 
40-21;      150-529;      102-459, 
612:     100-722:     171-114,     115; 
1T2-47.  48:  17O-10S. 
Mls<\    01-234. 

X.   Y.   Supp.   128-966;   133-627; 
147-803.    915;     152-431.    450; 
Iiw-:i42 :      1 57-130 :     1 58-285 ; 
102-467. 
974. 

X.  Y.  1O0-468;  184-131:  175- 
229;  178-219;  200-291 ;  213- 
503;  220-390. 


Hun,  70-63. 

App.  Dlv.  23-359;  30-77.  319; 
38-177:  44-02;  80-365:  SO-149: 
82-78 ;  122-684  ;  128-173 : 
692;  150-529;  153-239;  15T- 
291;  100-505:  104-17S. 
Misc.    0-92:    8-92:    25-2»;    28- 

503;  30-86;  84-124. 
N.  Y.  Supp.  30-271;  41-226:  48- 
15:    55-763;    00-401.    577;    81- 
868;     7O-206;    80-552 :     107- 
779;  135-550;  142-410; 
638. 
N.  Y.  Super.  55-152. 
X.  Y.  Ann.  Cas.  8-251,  281- 
075. 

Hun,  0O-292. 
970. 

X.    Y.   207-575;   213-563. 
App,     Dlv.     141-800 ; 
%3;  155-369;  158-799 
831;     100-585;    171-290: 
261,   876;    173-337. 
Misc.    0-117:    28-711:    87-583; 
08-470;   70-128:   74-561;  T*- 
82;   01-675. 
N.   Y.   Supp.   124-786;    138-341; 
145-1085;    152-05;     155-926; 
157-98;  158-364,  017;  183-SSt 
077. 

App.    Div.    10-237;    27-161,    45S. 
28-303:    20-371;    31-139.    306; 
42-4;   58-321;   7G-434;   83-2M: 
01-19;   92-250:    125-370,   398. 
120-78;    138-274;    154-547. 
Misc.     18-296;     25-352:     2U-425: 
30-66;    45-172;    52-312,    521; 
00-360:  01-74. 
N.    Y.    Supp.    50-329.    622,    1002; 
52-614,     772;     58-920:     81-924, 
942;    78-778;    82-159:    80-344; 
88-37  ;       102-561  ;       103-58J : 
1O5-205.    235;    108-651;  1<»- 
725;    113-31,    502,    633;    12S- 
966;    130-320;    158-902:    1«»- 
623. 
Civ.  Proe.  10-41.  134. 
Abb.  X.  C.  15-282. 
08O. 

Hun,  23-406;  05-581. 
Misc.  7-542 ;  48-495.      ^    M 
X.  Y.  Supp.  85-910;  103-581. 
Civ.  Proc.  10-134. 
081. 

X."   Y.    80-61;    73-195.   347.  609; 

74-61:  75-340. 
Hun,   14-324. 
082. 

N.  Y.  88-258;    88-383:    1W-4W. 

Hun,    22-506,    551  :    32-71 :  48- 

162;    47-245:    53-463;    70-SW; 

02-44. 

App.   Dir.  2-567:  8-621:  41-44$: 

40-328:     52-591:    53-339:    50- 

161:    88-482:    TO-306:    77-4flfi; 

78-544:    82-484:    85-66:   10*- 

425;  108-233;  110-698;  U*» 
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338 
120 
208. 

N.  Y. 
982-n 

N.  Y. 
X.  Y. 
Misc. 


125-128; 

144-0X8  ; 


128-703; 
153-192 ; 


139- 
164- 


Supp.  161-237;  163-592. 


217-240. 
Supp.    150-1056. 
2T-9:  29-58,  664;  43-309; 
09-209;  70-569. 
N.  Y.  Supp.  58-858,  882:  60-550: 
81-97.  680:  66-931:  67-17.  561; 
73-817:     75-260:     79-307:     82- 
918:    85-7:    92-459*:    95-758; 


104-230 ; 
126-414 


1 09-648 

128-138 


97-144: 

123-906 : 

149-645. 
Civ.   Proc.   15-81. 
Wppk.    Dig.   25-281. 
X.  Y.  Ann.  Cas.  8-493. 
0*3. 

Hon,    32-72:    58-247:    76-117. 
App.    Div.    2-567;    8-621;   588-35; 

55-380.     470;     62-543:     71-410; 

77-466:   80-247;   99-307;    112- 

921;    116-496;    119-338;    126- 

338;   153-192. 
Misc.  43-309;  44-242;  48-31. 
N.     Y.     Supp.     50-1007:    67-176: 

71-88  ;  72-704  ;  75-725  ;     80- 

259;    90-920;    96-72:    101-769; 

192-692;    104-230:   161-160. 
CIt.    Proc.  5-141:   15-83. 
Abb.  N.  C.  22-356;  28-435. 
Sut»d.  1. 

N.  Y.  83-156;  99-431. 

Hun,  40-461. 

App.    Div.    52-591;    54-531; 

128;  80-246. 
N.  Y.  Supp.  60-1097. 
St.    Rep'r.    14-647;    33-207; 

707. 
Bu1>d.  2. 

Hun,    8-234;    13-345;    46-395. 
App.       DIv,      69-413;      114-872; 

126-339;    175-685. 
N.    Y.    Supp.    74-1009:    100-200; 

110-528;   157-915:   163-502. 
St.   Rep'r.   23-595:  53-S57. 
Abb.  N.  C.  22-355;  25-399. 

984 

Hun,     32-71;     62-474;     76-600: 

78-39. 
App.    DIv.    2-567:     7-460:   8-621: 

18-398:    27-100:    55-389: 


66- 


34- 


«s- 


593;    138-350 ;  142-228 ;    149- 
291.    933:    151-861;    163-592. 
N.   Y.  Ann.  Cas.  8-261,  348. 
085. 

Hun,  66-238. 

App.    DIv.    8-621  ;    54-359 ;    5«- 
~        ~       187-53;    147- 


163 ;    108-10 ; 

584;    153-192. 
Misc.   41-205;   43-116. 
N.     Y.     Supp.     67-561 

132-593;   138-356. 
N.  Y.  Ann.  Cas.  8-495. 


95-469 


986. 

N.  Y 
Hun, 
App. 


i29-l 

138-356. 

N.   C.  S-246:   11-233. 
54-156;   63-510:   66-319. 
Ann.  Cas.  8-260,  349.  495. 

83-156;     96-383. 


281:     77-172.     466;     W-619". 

1 93-425 ;      1 1 9-338 :      135-732 . 

137-53;      138-636:      lfO-885; 

141-41;       143-828;       144-688; 

153-192 ;     102-641  ;     164-543. 
MIrc.     26-470:     32-002;     53-22; 

69-209:   88-249, 
N     Y.   Simp.  50-135:  66-560:  67- 

176:    74-54:    78-10"?:    79-^07 : 

SB- 7  :    89-021  :    9l?-004  :    1  «»4- 

230:    119-906:   122-708;    125- 

614;    126-414;    129-1;    132- 
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133-445. 
76-600:  78-39. 
Div.  5-621;  8-621:  26-460; 
35-187:  54-358:  541-163;  67- 
342;  68-282;  103-423:  lOK- 
10.  233;  11^-127:  116-196; 
137-58 ;  144-688  ;  147-^84  ; 
151-916;  153-192 ;  156-149; 
168-146. 

Misc.   26-392.   419;   41-204;   69- 
209. 

N.  Y.  Supp.  54-773;  67-561:  74- 
55  ;  88-930  ;  85-8  :  92-904  : 
95-469,  758;  101-769 ;  126- 
414:  129-1;  132-593:  186- 
85; 

Abb. 

How. 

N.  Y. 
987. 

N."  Y.   43-224; 

Hun,  43-433. 

App.  DIv.  7-460;  8-621:  67-342: 
77-172  :  94-577  ;  IOS-1 1  ;  1 17- 
899;  131-242;  137-54;  151- 
916;153-192;  155-399;  1«4- 
541. 

Misc.  43-116. 

N.  Y.  Supp.  50-460:  78-1072:  •«<*- 
192;  95-469;  115-629;  136- 
85,  203;  142-228;  149-933; 
159-427. 

St.   Repr.   33-207. 

N.  Y.  Ann.  Cas.  8-349. 
Su1»<l.  1. 

Hun,  38-294;  76-117. 

App.    Div.   66-367. 

St.    Rep'r.   32-844. 
ShIhI.  2. 

Misc.   87-55. 

App.    DIv.   47-415;   74-24;   110- 

•   501. 

N.    Y.     Supp.    76-099;    104-275; 
119-906. 

N.   Y.  Ann.  Cas.  7-263. 

Sn1>d.  3. 

Htm,      14-497:     32-72;     56-454: 

83-32. 
Apn.    DIv.   2-567:   26-400;   2«-33: 

66-20.V.    67-431:    6S-S7.    181. 
Misr    27-9:  57-350. 
N.    Y.   Snpn.   RO-226.   1005:  74-13, 

73:     119-906. 
St.  Rep'r.  50-447. 


NOTES. 


888. 

App.    Div.    94-441;    137-54. 
989. 

App.  Div.  78-542. 
990. 

App.   Div.   166-586. 
Misc.   27-15. 
N.   Y.   Supp.   152-65. 
091. 

N.  Y.  Supp.  102-692. 
992. 

N.    Y.    107-531;    118-414;    124- 

645;    150-359;    162-263. 
Hun,  61-474;  80-177. 
App.     Div.    2-341;    31-498;    85- 

$49;    104-1  ;i4;    123-825;    120- 

425; -185-589;    137-528;    151- 

154;  157-297;  159-731;  160- 

270;   173-14. 
Misc.  6-118;  8-270;  10-180;   11- 

398;     12-48;     13-220;     20-512, 

558;   33-491;   52-15;  96-282. 
N.    Y.    Supp.    4-929;    52-1;    61- 

515;   66-553;    88-065;    HO-777; 

121-677;      135-411;      142-506; 

160-45:    161-582. 
C!v.    Proc.    14-146,   332;   15-162; 

19-870. 
Abb.  N.  C.  27-419. 
N.  Y.  Super.  55-553. 
N.  Y.  Ann.  Cas.  1-4;  6-73;  8-123. 
093. 
."N.   Y.  207-581:  220-303. 
App.  Div.  95-153,  349 ;  123-825  ; 

149-329;    151-154;    152-852; 

160-271:    175-20. 
Misc.  91-530. 
N.   Y.   Supp.   108-560;  133-41J ; 

37-1002;     145-78.     591;     161- 

680,   697. 
994. 
N.  Y.  80-147:  103-658:  150-400; 

156-90  ;  162-263  ;  213-5. 
Hun,  61-4;  SO-177;  88-147. 
App.     Div.    1-601;     11-319:    26- 

588;   42-8;    83-31:   84-53;   95- 

349;   123-825;   135-589;   145- 

153 ;  160-271  ;  161-650. 
Misc.      1O-1S0;     14-309;     20-512. 

558:    45-63:    60-374;    62-356; 

67-587:    91-430:   94-550. 
N.   Y.  Supp.  35-700;  58-665;  02- 

66 ;  88-665  ;  124-809  ;  129-13  ; 

145-78:    166-217. 
Abb.  N.  C.  27-2. 
995. 

Hun,   76-486. 

App.   Div.  33-376:42-8:53-417; 

77-3S7  ;     "■  35-589  ;     1 57-297  ; 

161-650. 
Misc.     S-270.    293;    10-180;     14- 

310. 
N.    Y.    Supp.    54-68:   58-665;   83- 

103:  i42-r,0f;:  100-45. 
Civ.    Proc.    14-332. 
Abb.    N.    O.    27-2. 
N.  Y.  Ann.  Cas.  1-4. 

IO 


896. 

Hun.  80-177. 

App.    Div.    53-417;     161-650: 
168-257. 
Misc.    8-270,    293;     ll-3i*3:     14- 

310. 
N.   Y.    Supp.   67-1113;   14«-SS3. 
Civ.    Proc.    14-332;    19-370. 
997. 

N.     Y.     94-248;     103-658. 
120,  486;   138-626;   168-10K 

Hun,  37-375;  68-212;  73-377; 
90-378. 

App.  Div.  4-615;  5-37;  11-318: 
28-577;  29-351;  50-442:  53- 
75;  55-143;  57-219;  65-268;  7T 
348;  112-561;  124-130; 
804;  132-214;  137-460:  153- 
81,  261;  158-36:  mo-853: 
176-395. 

MUc.  8-375;  11-358;  14-310:  29- 
448;  32-463,  535;  85-198:  45- 
64;  55-196,  198;  62-72;  72- 
334;    91-431:    92-49:   O6-2S0. 

N.  Y.  Supp.  28-168;  28-111*; 
30-706;  35-709;  51-207;  5K- 
318;  60-755;  65-687:  68-.V.3: 
67-160,  329;  71-486;  72-747; 
98-769  ;  100-620  :  1 03-194  ; 
1O8-909  ;  1 1 3-1 63  ;  122-784  : 
131-193;  188-67;  142-759; 
146-57;  154-3S0;  155-308; 
161-5S2. 

St.  Rep'r.  59-189;  88-993. 

Civ.    Proc.   14-283.   332. 

N.  Y.  Ann.  Cas.  5-219;  8-123. 
998. 

N.   Y.   103-658. 

Hun,    32-200;    SO-177. 

App.  Div.  4-615:  11-318.  »«: 
29-351;  78-348:  132-209.  215; 
137-4*0:   140-286:  159-730. 

Misc.  9-375;  50-112:  91-4.T0;  94- 
508. 

N.  Y.  Supp.  79-9S9;  122-784: 
125-173;   157-662. 

Civ.  Proc.  14-332. 

N.  Y.  Ann.  Cas.  5-352. 
999. 

N.  Y.  100-93:  107-231:  1»-12* 
164-399;  190-240:  200-89: 
207-572 :  208-374 :  21 1  -22* : 
218-737. 

Hnn,  23-218;  33-54:  42-W:  60- 
49.  145.  522:  69-211:  74-r^7: 
80-184:  81-163.  562;  8S-110; 
91-284. 

App.  Div.  4-140.  615:  7-4AS:  14- 
162;  19-269.  563:  23-505:  24- 
405,  450:  25-286.  595:  WWW. 
522:  88-660:  40-212:  41-61*: 
46-326:  53-626,  649:  54-238: 
68-302.  478:  75-293:  70-34*; 
77-112:  78-348:  79-87:  «3-2£: 
83-473  :  84-253  :  85-95  :  ««-*>. 
473;  94-4S0:  96-635:  97-199. 
245;  100-219;  101-319:  103- 
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864;  104-58.  OS.  381,  594; 
1O0-297,  414;  110-50,  896; 
111-446;  112-339.  561;  114- 
14."!;  115-328;  116-504,  712; 
121-36,  684:  123-8;  125-71; 
126-87:  127-329;  128-441; 
129-431;     130-271,     374,     849; 

131-539:    132-208.   503;    134- 

595,    801;    135-152:    130-871; 
138-547,     590,     926:     139-78; 
140-811;    143-671.    072;    145- 
153:    140-304:    147-589;    148- 
038,    872:     140-SOO;     1 50-502; 
151-643.   762  ;   152-411  ;   155- 
376;    150-55;    157-297,    804; 
15S-25.     90,      807;      102-123; 
1  H3-07 :       1 07-652 :       1 70-317 ; 
171-606;      172-747:      175-492; 
1 70-394. 
Misc.   O-llO:  8-362:   10-725:   11- 
125.  248;  12-87:  14-004:  15-258, 
632:    18-193;    22-81,    141:    24- 
743;   25-319,   356,    716;    26-725; 
2H-803,  351.  890.  580,   691:  30- 
207;    31-334;    34-552:    40-13; 
42-526.628:  43-100.   133,  302; 
4**-357;   49-461;   52-13,   524; 
53-302;   54-97,   518,  542;  55- 
27;   57-558;   58-175.   233,  373; 
«K>-463;    61-140;    OO-320;    68- 
183,      424  ;      70-405 ;      72-531, 
50(5;    73-595:    74-588;    79-369, 
560  :  80-508  ;    84-42  ;  87-141  ; 
SH-0T5;    80-124;    OO-270;    98- 
49.  351,  436:  99-31. 
N.    Y.   Supp.   19-917:  30-08;  31- 
47;  45-780;  40-523;  48-490;  49- 
480,    917:    52-24;    310:    57-117; 
59-498;    61-693.    1129;    00-575: 
74-29:  78-129.  487:  70-989:  82- 
401:    83-821;    80-101:     87-408: 
HH-187  ;  89-853  :  02-674  ;  93- 
679;    94-869;    05-542:    96-257; 
98-769;     100-937,     1003;     101- 
908;    107-455:    108-448;    114- 
22S:     115-357;     110-305,     405, 
1001:     122-4,     784;     125-540; 
120-88;      127-330;      128-842; 
132-597;      133-214:     134-207: 
135-555  ;     139-47  ;     140-228  ; 
1-42-500;     145-9*0;    147-895; 
15 1-448 :       1 53-655 :       1 58-1 U). 
1009;     101-582-    102-150,     178, 
598:    1 03-508:  a04-3RS. 
Civ.    Proc.    15-69,    160.    162;    19- 

220,   370. 
Abb.   N.  C.  29-330:  31-60.  370. 
N.     Y.     Super.     54-550;     50-442; 

114-574. 
N.  Y.  Ann.  Cas.  5-352. 

lOOO. 

X.    Y.    108-274;    154-449;    190- 

245. 
nun.  25-280:  43-441:   81-502. 
A  pp.     Div.    «-5«8:    50-401:    132- 

214;    150-562. 
Misc.  12-48;  45-573;  54-518. 


N.  Y.  Supp.  31-47;  40-154;  91- 
36;    135-555;    153-952. 

St.    ltep'r.   O-703. 

Civ.   Proc.   15-56.* 

Week.  Dig.   12-562. 

N.  Y.  Ann.  Cas.  4-183. 
lOOl. 

K.  Y.  104-663;  114-574;  116- 
87;  121-57,  156;  133-50;  134- 
322;  138-«69;  143-349;  162- 
267;    167-500. 

Hun,   75-516. 

App.  Div.  4-364;  26-15;  106- 
539.  548:  118-420:  128-877; 
132-215;    139-318;    151-883; 

153-913;    172-934. 
Misc.   0-1,'Jl  ;   54-518. 

N.   Y.   Supp.  118-121;  123-1026. 
N.  Y.  Ann.  Cai.  8-251;  10-150. 
1002. 
N.  Y.  100-98;  123-120. 
Hun,   18-365;  31-222:  41-9;  68- 

495;  01-172;  92-198. 
App.  Div.   18-7;  10-625:  OO-407; 
132-209.    215:     130-318;     171- 
606;   175M93. 
Misc.    3O-170,    207;    52-15.    301; 
54-518;    59-153;    96-280:    08- 
438. 
N.  Y.  Supp.  18-563;  30-213,  510; 
45-404;    4<S-186;    01-1120;    69- 
975;    102-975:    104-959:    HO- 
202;  113-1035;  123-1026;  158- 
119;  101-582;   1O2-150. 
St.   Rep'r.   37-356. 
Civ.  Proc.   19-220. 
10O3. 
N.    y.    SO-275:    80-433:    91-539: 
95-252  ;  97-1 ;  138-639  ;  207- 
574. 
Hun,  20-187;  04-110;  72-103:  74- 
382;    70-185,    589;    82-400;    88- 
233. 
A  pp.   Div.   14-162:  2*-465 
Misc.    19-200;    41-234;    88-075. 
N.     Y.     Supp.    28-214;     01-777; 

1 51-418;    158-119.    - 
N.  Y.  Ann.  Cas.  6-270. 
10O4. 

N.  Y.  Super.  40-448, 
1005. 

N.   Y.   80-275:   123-120:   132-307. 
App.    Div.    19-025;    24-520;    00- 

407;    136-872. 
Misc.    34-406 ;    52-14,    301  ;    54- 

518. 
N.   Y.   Supp.   33-00:  OO-040.  975; 
1O2-075:    104-959;    122-4. 

Civ.  Proc.  19-220. 
Abb.  N.  C.  10-6. 
How.  02-29. 

looe. 

N.  Y.  123-120. 
1O07. 
App.   Div.   102-304:   110-80. 
N.  Y.  Supp.  92-674;  123-1026. 
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loos. 

N.    Y.    57-101. 
N.    Y.   Supp.   113-032. 
Misc.    45-183;  00-434. 
St.    Kep'r.   5-84. 
lOOi>. 
N.    Y.    71-333;   74-382;    109-472; 

113-222;    201-507;    214-210. 
Hun,  17-325:  30-155;  43-181;  44- 

184;  52-532;  86-383. 
App.    Div.    50-576;    80-156;    82- 

78;     123-14;     160-245,     470; 

164-527;      165-28;      166-864; 

160-22. 
Misc.  8-488;  12-122;  22-2SS;  45- 

183;  60-240;  88-221. 
N.    Y.     Supp.     80-553;    Sl-794 ; 

107-381  ;    145-087  ;    140-302; 

150-212;   151-705;   154-451. 
St.    Kep'r.    5-86;    U-812;    16-408: 

32-99. 
Abb.  N.   C.  27-475;  34-435. 
N.  Y.  Super.  54-543;  58rl83. 
N.  Y.  Ann.  Cas.  6-279. 
Snbd.  4. 
N.    Y.    50-572;    51-300;    83-149; 

03-539. 
Hun,  25-596;  82-531. 
App.  Div.  80-156. 
Mis<\   06-269. 
1010. 
N.    Y.   82-576;    124-87;   127-193; 

148-84:  162-283. 
II  un,  7-2;  43-443. 
App.    Div.    16-265;    30-355;    40- 

379  ;  57-243  ;  61-293  ;  O8-260  ; 

1 03-102 ;      111  -540 ;      1 1 2-696 ; 

113-801;     120-510;     144-551; 

145-153;     146-42;     151-154; 

170-950:    171-295. 
Misc.  47-96;  60-424. 
N.  Y.   Supp.  44-074:  56-054;  68- 

157;     TO-358;     OO-480;     02- 

491;      03-482:     07-949:      113- 

993;  125-893;   130-642 ;  135- 

411;    130-341;    157-98. 
St.  Kep'r.  61-4. 
Abb.   N.   C.   20-11. 
N.  Y.  Ann.  Cas.  1-281;  9-295. 
ion. 

N.   Y.   73-375;   134-322;  144-508; 

148-294. 
Hun,    24-357:    76-160:    80-138. 
App.    Div.    0-259;    14-83;    105- 

88;    130-197;    136-264;    158- 

182. 
Misc.  "  24-744,    757;    53-178;    OO- 

n!'KY.     Supp.     33-656:     03-849; 

120-960:    142-1050;   163-208. 
Civ.    Proc.    15-113. 
Abb.   N.  C.   20-269. 
N.    Y.   Super.    45-455. 
N.   Y.    Ann.    Cas.  2-47. 
1012. 

N.   Y.   125-145. 

Hun,    76-160;    80-138. 


App.  Div.  2-514;  126-603;  129- 
648;  13O-107;  138-273. 

Misc.  24-305  ;  38-109  ;  SO-178 ; 
83-597;   00-:55. 

N.  Y.  Supp.  20-1053:  53-672;  77- 
94;   163-203. 
1013. 

N.  Y.  T4-382;  86-433;  lOS-521: 
117-111;  120-90;  137-61G: 
130-449:  141-488;  147-237; 
148-535;    168-484. 

Hun,  16-291;  17-324;  18-105;  21- 
259;  30-508;  31-280;  5«-2t*: 
66-196;  76-72;  72-531;  73-1U2; 
74-160:  75-287;  87-154:  90- 
424. 

App.  Div.  1-308;  22-541:  23-34*; 
28-136;  35-204.  429:  4l-4«i: 
44-132;  54-439;  69-408;  72- 
432;  77-175;  8:1-455:  S4-4s*i: 
88-347;  08-113;  HO-96;  112- 
707;  114-870;  118-29l»;  110- 
694,  92S;  125-845:  12S-6K7: 
130-555,  558;  132-796;  143- 
873;  150-107;  164-208,  218; 
168—498 

Misc.  0-9l";  16-619:  20-155;  26- 
150:  31-281;  32-288;  3G-«32: 
44-583;  53-178;  60-434;  67- 
563;    04-659;   00-560. 

N,  Y.  Supp.  36-177.  216.  100ft; 
41-53;  45-816;  48-15,  154.  748; 
50-874;  54-724.  810;  55-721: 
56-740:  58-045;  60-74U:  61- 
934;  66-474.  996:  72-657:  74- 
366;  82-452:  OO-780;  O7-107; 
08-777  :  OO-S10  :  1O0-194  : 
103-437:  lOI-slO:  107-lnss: 
11O-950;  113-2(11,  652:  115- 
43;  117-554:  118-15:  122- 
8S5;  134-754;  136-93;  137- 
089;  140-673.  736:  153-1025: 
1 60-840,   1011;   164-380. 

Civ.  Proc.  15-403. 

Abb.    N.   C.   20-278. 

N.    Y.   Ann.    Cas.   2-65.  272:  10- 
291. 

N.    Y.  Super.  55-152. 

T.  &  C.  5-186. 
1014. 

Misc.    60-434. 
1015. 

N.  Y.  51-140:  58-283;  73-375; 
70-397;  136-505. 

Hun,  16-587:  70-97:  87-154;  S8- 
327;  02-523. 

App.  Div.  11-602:  17-6W:  22- 
351:  36-216:  44-132;  T^STJ: 
84-486  ;  ©3-545  :  98-62S ; 
104-191:  100-107;  111-512: 
112-707;    113-245;    123-611: 

128-071 


124-130: 

176-202. 

Misc.     0-2: 


168-322: 


12-44:  16-619:  25- 
345:  27-28:  53-17S:  58-354: 
60-434  ;  73-31 ;  74-528. 
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X.  Y.  Supp.  36-1030;  55-721:  30- 
lool ;  «o-740  ;  N7-M7  ;  0O-33  ; 
1  OH- US,  909;  11O-10U8;  113- 
201;  139-196;  180*03;  154- 
<;5;  IOI-1020. 

C'v.  Proc.   19-01. 

Abb.   N.   C.   20-275. 

N.    Y.  Ann.  Cas.  8-134;  4-140,  n. 

ioie. 

X.   Y.  134-00. 
How.  54-279;  56-172. 
Daly,   10-15. 
Week.   Dig.  7-342. 
lOlK. 

N.     Y.    51-309;    54-207;    74-437; 

MS-46. 
Hun.  136-236;  17-397;  90-181;  23- 

150;    20-200;    81-810;    40-023; 

71-289;   70-447;   81-146.   1H3. 
App.   1)1  v.   0-399:   22-297;  30-77; 

H2-98;  01-465;   114-324;  180- 

510;    133-807;     101-622. 
Misc.  0-2;  13-95;  32-5;  03-588. 
N.     Y.    Supp.    94-81:   86-657;   OO- 

129;    81-580;     99-S48  ;     110- 

835;    140-1038. 
St.   Uep'r.  66-626. 
Civ.   Proc.  14-52. 
Abb.   N.   C.  29-263. 
X.    Y.   Ann.   Cas.    1-69;  9-193. 
1010. 

N.   Y.  84-680;  99-112. 

Hun,  48-612;  65-12;  66-454;  88- 

493. 
App.  IMv.  1-631:  18-314:  45-576; 

64-410;    OO-202:    70-413;    71- 

171;     103-102;     1 08-230;     111- 

.110.    512;     124-601;     130-387; 

146-285  4.    149-251. 
Mtec.    26-62;    31-77.    337.    358; 

48-429;    53-27,    172;   54-260; 

KO-290. 
N.    Y.    S'ipp.    32-32:   45-833:   47- 

150;    56-441.    442:    01-404:    04- 

572:     O5-406:     72-232:     75-128. 

534  ;   02-401  :    95-623;    97-038; 

102-477;    104-588  ;     1OO-120 ; 

183-768;  142-211. 
N.   Y.  Super.  59-135. 
How.  O0-119. 

N.   Y.  Ann.  Cas.  7-173;  10-292. 
lOSI. 

N.     Y.    169-263,    283;    208-834  ; 

SI  8-5. 
Hun.   40-201:  63-176;   71-2;  74- 

522;  84-161. 
App.     Pi  v.     40-379:     54-14:     06- 

500;    1O3-102:    1 13-861;    139- 

349;    141-732;    144-551,    559; 

1IO-42:    171-293. 
Ml*r.   9-661:   19-411:  92-258;  27- 

263  :   45-159  ;   47-96  ;   51-331  ; 

77—395. 

X.    Y.    Snnp.  30-551:  44-202:  50- 
46;      58-410:     08-124:     73-381:  ; 
03-401:    0«-i82:    99-063:    lOO-  . 
328;   126-758;    1SO-642 ;    139- 
341;   157-98. 


Civ.  Proc.  14-141. 

Abb.  N.  O.  99-11;  81-138. 

N.   Y.  Ami.   Cas.  1-281.  . 
1022. 

N.  Y.  124-83;  129-193,  288;  132- 
491;  14N-84;  159-899;  I8l- 
282;  152-437;  104-109.  229,  715; 
107-230;  102-203,  283;  163- 
505;  105-353;  108-512:  178- 
29;  181-109,  112;  183-126, 
378;  184-158;  191-339;  192- 
415  ;  200-252  ;  208-131  ;  214- 
145;    218-104. 

Hun.  00-442:  74-522;  82-597;  88- 
554;  87-150,  878;  88-459;  89- 
257;  01-449,  505;  92-387. 

App.  Div.  1-416.  601;  8-340.  307, 
476;  3-29,  89;  G-259;  7-274;  lO- 
172:  11-562;  18-110.  206;  13- 
117,  443;  15-280;  16-592;  18- 
431;  20-305:  22-111;  23-567; 
96-16;  31-565:  82-271;  36-347; 
30-247,  357,  478,  652:  40-79, 
452;  41-44;  48-146,  177;  4N- 
114,  123;  50-532;  52-209;  58- 
230,  417.  634;  54-18.  132;  55- 
81;  58-232;  61-434;  62-624;  OS- 
SOS;  67-142;  09-64,  286:  70-35; 
71-204;  77-205,  500:  83-30,  34; 
85-68:  80-485.  504;  90-553;  91- 
116;  00-412;  98-200.  559;  lOO- 
193;  1O8-220;  111-190,  540; 
112-696,  847;  118-222,  861; 
117-520.  781;  119-335;  120- 
711;  121-481;  122-451  ;  128- 
819:  127-2KK;  181-869;  134- 
870  ;  140-252 ;  145-814 ;  146- 
42;  150-833;  151-154,  158; 
153-77;  101-622.  941;  104- 
261;  167-947. 

Misc.  11-403,  483,  570:  14-300; 
15-92;  16-861;  22-548;  27-070; 
32-421:  45-159,  183;  72-334; 
78-31;  81-421;  94-702. 

N.  Y.  Supp.  14-4:;5.  871:  32-48; 
85-700:  17-179:  56-218;  57- 
416.  542:  58-107.  805;  59-354, 
401;  05-294.  946,  1093:  OO-:t90. 
577;  07-41;  70-051;  71-133: 
73-69,  604;  74-755;  75-700; 
79-79;  82-220,  050:  83-085; 
84-237:  80-411,  520;  89-210. 
391;  05-023:  07-580.  9  49:99- 
174,  663;  100-737:  102-013. 
983:  190-137;  1O7-052;  111- 
1JJ5;  119-327:  130-042.  05  4; 
131-193:  132-190;  1 35-2  5 1 , 
411;  130-652;  13S-67:  139- 
9S0;  143-388;  140-1033;  149- 
744;    158-437:    102-1004. 

St.    Rop'r.   50-433:   70-17S. 

Civ.    Pr«x».    14-322. 

A  hb.    N.    C.    27-315:    31-138. 

N.   Y.  S-por.  57-105,  408 :  59-133. 

X.   Y.   Arm.   Cn*.  2-158,  253;  7-98; 
S-2:.7:  9-193. 
1023. 

X.   Y.    183-393;    191-339. 
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App.  Div.  81-553  ;  93-401 ;  117T 
521;  123-M0;  128-830,  85.*l; 
134-869;  146-252;  143-767, 
709;  146-42;  147-109;  151- 
153,  158. 

Misc.  4R-03;  48-215;  53-27, 
178:   67-587;   72-334;   99-4. 

N.    Y.     Supp.    00-33;    1 00-737 : 
102-477,    613;    119-327;    124- 
809;   128-487;    13O-042;  131- 
193;    135-411;    101-851. 
1024. 

N.   Y..  124-146. 
1026. 

Abb.  (N.  8.)  19-277. 
1003. 

App.     Div.     124-374;     183-302; 

160— 438 
N.  Y.  Supp.  93-725  ;  108-801. 
Misc.  57-141. 
1004. 

App.      Div.     31-141;      104-518 ; 

160-488. 
N.  Y.  Supp.  93-725. 
1065. 

App.      Div.     31-141;      104-51S ; 

160-438. 
Misc.  57-142. 
N.  Y.  Supp.  93-725. 
lOOO. 

App.      Div.     81-141;      104-518 ; 

160-438. 
Misc.  57-142. 

N.  Y.  Supp.  08-725  ;  120-820. 
1067. 

Hun,    17-1. 

App.  Div.  81-141;  104-518; 
160-438. 

Misc.  57-142. 

N.  Y.  Supp.  93-725. 
1068. 

App.  Div.  81-141  ;  104-518 ; 
160-438. 

N.  Y.  Supp.  93-725. 
1009. 

App.  Div,  31-141;  101-518; 
160-438. 

N.   Y.  Supp.  93-725. 
1070. 

App.    Div.   31-141  ;   100-43S. 
1071. 

App.    Div.   31-141  ;   100-438. 
1137 

N.    Y.    211-22S. 
J10O. 

App.  Div.  142-270. 
1171. 

App.    Div.   30-556;    170-3*2. 
1172. 

App.   Div.  30-556:    170-3<*2. 
1174. 

N.    Y.   104-137. 
App.   Div.   30-556. 
N.   Y.  Supp.  55-301. 
1170. 
N.  Y.  68-845  :   74-277  :  205-251. 
App.   Div.  140-2 IS. 
Misc.   51-330:   05-344. 


4»'T 


N.  Y.  Ann.  Cas.  0-262. 

N.  Y.  Supp.  120-237  ;  130-9S&. 

11XO. 

N.    Y.    101-234;    121-212;    205- 

91. 
Hun.   01-238. 
App.   Div.   32-9:  53-446;  95-34-3: 

1 32-595 :     l  o  i  -;«»1 :     l «  w-hc  . 

172-30.   144;   175-43M. 
Misc.   01-574;    76-225;   95-247 
N.    Y.    Supp.    1O7-750:    1M&-777; 
158-200. 
1182. 

N.  Y.  Ann.  Cas.  1-4. 
1183. 
App.     Div.     136-668;     155-44$; 

168-734. 
N.  Y.  Supp.   121-589;   143-1026. 
1 1K4. 

App.  Div.  61-447. 

Misc.   30-690. 

N.    Y.   Supp.   7O-670. 
1185. 

X.  Y.  73-310;   190-244. 

Hun,  49-390. 

App.   Div.  26-588;  60-541  ; 
622;    131-132;    162-123. 

Misc.    11-451:   UO-371.    374. 
62-854  :  67-612  ;   79-564  ;  80- 
132;    85-347. 

N.    Y.    Supp.    69-959:     107-524: 
139-1016;    148-419:     157-662 
1186. 

N.    Y.    197-79. 

Hun.    13-11:    15-153:   91-497 

App.  Div.  86-508;  137-846;  138- 
777;    148-875. 

Misc.   98-572. 

N.  Y.  Supp.  30-34S:  122-53): 
162-959. 

Abb.   N.  C.  31-480. 
1187. 

N.  Y.  73-622:  75-579:  19T-79; 
201-357. 

Hun,   80-567:  87-420. 

App.  Div.  22-158,  593:  35-232: 
87-306;  42-243:  46-144:  52- 
850,  595;  54-100:  59-014:  70- 
60;  75-117;  89-384  ;  81-455; 
99-223 ;  1 03-597 :  1 1 2-863: 
113-11,  679:  122-622;  124- 
350.  443;  12^-498:  134-41: 
135-881  :  136-290:  137-391. 
846;  140-32;  146-477;  148- 
872;  149-403;  160-893 :  151- 
301.  763;  152-571;  1 57-2115 : 
172-604. 

Misc.  22-74.  82:  32-292:  42-022: 
43-298:  44-463.  479 :  46-329: 
54-446:  61-140:  65-346:  TO- 
405  ;  71-193,  575  :  84-372;  «l- 
587:   IM-176:   98-71.  572. 

N.  Y.  Sunn.  18-581:  4*M*5:  R«U 
88:  61-817:  00-340:  Of*-**:  ?«- 
1113:  77-45* :  8*-751>;  f»«- 
958  ;  08-1078  :  WW-S?^  -  I***- 
663.  10A0;  If  4-7**:  1tt-Stt>: 
127-137:      128-419:     1«9*506; 
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146-224;      157-809;      158-j>22; 
162-1S1. 

Abb.    N.   C.  31-447. 
11SK. 

N.    Y.    211-228. 

1 1  mi.    80-507;   01-190. 

A  pp.   Div.  S6-232;   151-763. 

N.    Y.  Supp.  18-581. 
11  HO. 

N.   Y.  123-120,  436. 

App.  Div.  103-60. 

Misc.  52-15;  00-283. 
11JM).  , 

N.  Y.  Supp.  114-898. 
12SOO. 

Hun.  25-587:  76-514. 

App.    Div.    18-408;    40-103;    54- 

445;   100-36. 
Misc.     14-18(5:     10-596;     43-20; 

01-438;  70-338. 
N.    Y.    Supp.    87-402;    95-1036; 

128-722. 
Civ.    Proc.    14-438. 
N.  Y.  Super.  45-148. 
N.  Y.  Ann.  Cas.  2-164. 
Week.  Dig.  10-454. 
1208. 

Hun.  7-66;  102-3. 
Week.  Dig.  O-310. 
1204. 

N.  Y.  50-689;  51-136:  87-599. 
Hun,  18-316;  26-619:  34-544:  60- 

292;  64-567;  71-526:  85-84. 
App.    Div.    16-618:    42-338;    73- 

300;    105-55;    131-655;    139- 

99 
Misc.  8-477:  16-97;  23-627;  63- 

119  "  74-522 
N.     Y.'    Supp.    44-1057;    76-851; 

116-110;  144-476. 
Abb.    X.    C.   18-369. 
How.  60-499. 
1205. 

N.  Y.  102-337. 

App.  Div.   16-618;   79-170;   111- 

10.      11:      115-496:      124-359. 

77B;  131-655;  137-400;  139- 

99 
Ml*?.  11-624  :  16-18.  97  :  63-119. 
N.  Y.  Supp.  32-920:  44-1057:  62- 

1129:    97-516:    101-455;    116- 

110;  121-218:  128-137. 
Civ.    Proc.    15-171. 
N.  Y.  Super.  42-202. 
Week.  Dig.  7-107.  219. 
1207. 

N.    Y.    56-485;    84-266;    85-246; 

126-272;      133-605;      134-219: 

140-255;     143-302;      144-320; 

102-128. 
Hun.  12-398;  18-400:  20-153;  73- 

323;  81-483;   84-317.    383;   80- 

587. 
App.   Div.   1-150.   282:  7-81:  30- 

217:     44-82:     40-405:     54-1 2V 

56-13;  58-190;  62-481;  66-567; 

70-23;  73-300,  412:  75-226;  81- 


327;    85-230;    08-567;    102- 

428;    106-330;    110-211;    125- 

839;    127-150;     133-917;    134- 

449;    139-317;    140-632;    141- 

33S;   165-47;  171-729. 
Misc.  7-G52;  10-106;  1»-G07;  14- 

598;     15-426:     18-552;    25-123: 

30-69;  33-717;  42-43,  251;  45- 

295;    63-407;    04-292;    71-332; 

07-150. 
N.  Y.  Supp.  54-1021;  66-397:  67- 

345.    382;    68-253.    680:    70-750; 

73^247;  76-851;   77-49;   78-44; 

81-431;    88-316:    00-977 ;    04- 

401;    104-621:    117-129;    119- 

301;      125-982,      1087;      127- 

1100;  150-265,  502;  157-1067. 
St.   Kep'r.  6-10. 
Civ.  Proc.  6-158. 
Abb.   N.   C.   18-137. 
N.  Y.  Ann.  Cas.  1-278;  8-242. 
1209. 
N.    Y.    162-263;    163-173;     170- 

378  ;     188-378  ;  108-286  ;  214- 

45. 
Hun,  70-63;  92-82. 
App.  Div.  13-602;  49-13;  62-543; 

11 3-8(52 ;      122-068 ;      182-352 ; 

136-676;      162-2 ;      166-329, 

338. 
Misc.     14-539:     22-551:     28-200: 

29-638;    45-341  ;    65-41,    627; 

67-404;   72-179;  88-307. 
N.  Y.  Supp.  35-1082;  36-636:  58- 

1018;    63-887;    71-122;    90-332; 

02-208:   107-01,    508;   116-859; 

1 19-274  ;     121-93  ;     122-609  ; 

150-683;    153-163. 
Civ.  Proc.   14-388. 
Abb.    N.    C.    16-86. 
N.  Y.  Ann.  Cas.  2-369. 
1210. 
App.  Div.  137-782. 
N.  »Y.  77-515;  103-274. 
Misc.  7-543-   0-231;  04-20. 
N.    Y.    Supp.    122-543. 
121 1 
~N.   Y.  206-545. 
App.  Div.  14-301 ;  91-534  ;  lOO- 

135;  117-769;   120-155 ;  122- 

170:    172-044. 
Misc.   71-516. 
N.    Y.    Supp.    1O6-01G;    158-932; 

160-209. 
Abb.   (N.   S.)   12-380. 
Johns.    Ch.   2-172;   6-283. 
1 21 2. 
N.    Y.    85-253;    177-236;    182- 

285. 
Hun/ 38-548. 
App.     Div.    31-290:    40-280:    88- 

270;    94-441;    148-302;    161- 

620. 

N.    Y.    Supp.    146-894. 
Sit bd.   2. 

App.    Div.    148-302. 
Misc.   23-337;  45-159. 


I 
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^ 


234;  134-512;  140-213:  112- 
270;  147-209;  148-409;  lr»<>- 
223;  15-1-22U.  27*.  !55-3Mi: 
157-441);  lojs-9,  4<>3;  J  OO-470. 
483:      102-444,      5u3:      J03-..05; 

101-2  is,     :\-,2.     ;?»i.M;     1 05-30:. : 

||g«|-l(:t*.  3^:,.  107-4'a2:  100- 
199.  3S3.  4  50;  170->2:  173- 
42s;  174-300;  1 77-305;  181- 
2X5:  183-40,  37M  ;  IN  1-301; 
180-201,  289:  187-104;  105- 
359 ;  2<»o-:>h):  213-409;  215- 
2T2.  351;  aiS-(U);  220-21,  31, 
303,   :;jl>. 

A  pp.      l»iv.      31-270;      135-696; 
153-80;    155-653. 

N.    V.   Aim.   Cus.  7-415;  8-249;  O- 
103. 
1331). 

N.    Y.    UM-231;    131-597;    190- 
214. 

Hun,  05-570. 
13  IO. 

N.     Y.     70-573;     149-188;     183- 

230. 
Hun.  17-142:  10-17;  24-320:  25- 

3<>3;  54-5;  81-163;  85-505;  02- 

51. 
Ann.   Dlv.  9-371;  10-472:  53-1O0: 

82-640;      101-818;       1OO-037 : 

152-037. 
Misc.      1O-40;      2:1-042;      43-27: 

74-174. 
N.      Y.      Supp.      52-156:     N7-107S; 

91-945;    OO-350;    157-200. 
A I<1).    N.    P.    2i>-479. 
1341. 

H»n.    57-51A. 

A  pp.    Dlv.     1 02-110.    12.1. 

,Mi<i-.  io-io:  r»«{-:;r,ii;  ss-isri-  05- 

31  J  :    7  1-174. 
N.     Y.     s'upp.     30-3.VI  :     07-182; 

1 17-317 :    157-200 
Ci\*.    Pror.    10-232 
A  I.!).    X.    C.    20-470. 
13  12. 

N.    Y.    70-573:    1H2-3S3. 

Hun.    10-17.    74:   21-2(53:    77-30*1; 

83-258:   85-505. 
App.      IMv.      31-553;       101-31S; 

1 09-037. 
Misc.    iu-406;    31-103:    53-257; 

74-4  74. 
N.    Y.    Srpp.   52-130;   0  1-44*;  01- 

045  :    OO-35'i. 
Civ.    Proc.    10-1. 
13  13. 

A'ip     Piv.    12f-:^70. 
Misr    0-51:    I3-'J7:   58-1S0 
N     Y.   Supp.   1  OS-SI  J. 
13  1  1. 

Apn.     Piv.      12-137:     50-1K.V    07- 

37«):   131-509:   iio-2:.i:    100- 

AT  i  ~  -.      lfi-363.      23-0  i°-      4*2-1  ^"i 
45-571:     10-4.'^:     17-520;    00- 
310  .   71-471 


N.  Y.  Supp.  4IM5CB;  ftfc-156;  63- 
80  4:  73-007.  lllO:  83-3«7;  91- 
36:     02-311:      los-sii;     lifc- 

172:    125-033;    157-299. 
1345. 

App.  IiJv.  55-109;  140-254:  171- 
255     9''X 

Mlsi\'4l"-87;  4©-420j  47-320;  97- 
270. 

N.     Y.    Supp.    57-303;    157-173; 
1 01  -417. 
1540. 

N.  Y.  49-1;  52-471:  54-28:  78- 
605;  84-55:  152-147:  Sl3- 
400:  2 10- 109;  »218-7;is:  8l»- 
322;   220-303. 

Hun.  10-141;  28-250;  8T-275;  42- 
164;  01-224;    75-514. 

App.  Dlv.  24-23;  OO-370;  122- 
608;  130-409;  105-585:  143- 
924. 

Mine.  10-180;  14-309;  42-185: 
43-611  ;  45-573;  40-412;  47- 
520. 

N.  Y.  Supp.  35-710;  83-367:  88- 
282;  80-280;  01-30;  02-413: 
1O7-508;   128-631;   101-1007. 

St.  Rep  r.  30-534;  3O-066;  42- 
8;  48-508. 

Civ.   Proc.   15-121. 

SlllMl.  1. 

N.  Y.  50-480:  75-23:  9O-05;  90- 
507;   113-55;   120-643. 

Hun.  8-3S9:  10-418;  10-9:  41- 
11;  47-152. 

Misc.    11-393. 

St.   Rep'r.  4-160. 
Subd.  2. 

N.  Y.  04-23(5;  70-632;  112-413; 
178-535. 

App.    Dlv.    1-409. 

St.  Rep'r.  31-81*. 

Civ.    Proc.    7-188:    12-324. 

Week.  Dig.  20-608. 
Sahd.  5. 

App.    Div.    13S-58T. 
1347. 
N.    Y.    53-630;    70-314;    T8-605; 
112-413;  123-120. 

Hun,   30-637,  31-25.  289:   40-74: 

55-185:     50-215:     00-558:     74- 

523;   70-541. 
App.     Dlv.     9-370:     30-334:    03- 

273:    1MI-527;    05-104:     118-7; 

120-85  ;      131-509  ;     135-585  : 

148-638. 
Misc.     42-185:     45-CJ75:     40-412: 

07-425. 
N.    Y.   Sunn.   41-4'^:   -3-3f*n-  8~- 

367:     88-502:     01-36;     02-413; 

1 03-330;   110-172. 
St.     Rep'r.     17-511;    30-534;    S7- 

803:   50-233. 
Civ.    Pror.    4-210;   5-143;   10-121: 

15-103:   10-96. 
AM).   W.  0.  31-140. 
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St.  Bep'r.  18*063. 
Civ.  P.oc.  19-203. 

x.  y.  ard.  cas.  2-190. 

1328. 

Hun,   23-230;  31-140. 

App.    Dl v.    40-365;    40-306;    02- 

;;01;    130-HH. 
Misc.    7-SQ6;   0-514:  24-337;  HO. 

394;    45-150;    55-404. 
N.    Y.   Supp.   28-130:  52-4S9;  5IU 

50;  03-431;  70-357;  86-10T8. 
Abb.   N.  C.  88*203. 
11230. 

N.   Y.  43*09. 
App.    1)1  v.   15-281. 
Misc.    45-150;    51-833. 
N.    Y.   Supp.    1O0-83S. 
\\><*k.    Dig.   10-1S7,  454. 
1331. 

NY    Y.  07-610. 

App.   DIt.   15-281;  83-164;  144- 

573 
Misc.  45-159. 
N.  Y.  Sapp.  82-471. 
Civ.    Proc.  14-176. 

12:?2. 

App.  Div.  00-310:    1T1-909. 
1233. 

Misc.   94-560. 

N.  Y.   Supp.  157-662. 
11*34. 

N.   Y.  10O-245. 

App.  DIv.  49-353. 

Misc.   11-12. 
123.%. 

Hun.   64-127. 

App.  Plv.   09-83;   102-380. 

Misc.  02-65. 

N.    Y.    Supp.    74-580;    114-681. 

N.  Y.  Super.  46-134. 
1236. 

N.    Y.    81-183;    82-366;    110-158. 

Hnn,  70-64.  _„ 

App.  Dlv.  18-504;  20-003:  113- 
861:  114-S61;  124-863:  125- 
203;   130-349;   102-3:   172-616. 

Misc.  17-733;  45-150;  53-47; 
55-59. 

N.  Y.  Supp.  51-178:  102-1006; 
106-219;   109-225;    141-1016. 

1237. 

N.   Y.   lip-158;    103-119;   215- 

30,  331;  218-127. 
Hun.   70-64.  ^    m 

App.  T>iv.  OO-  1 00  ;  1 13-3P6  ;  1 1 0- 

335;   130-349;   138-247:   102- 

*> 
MUm-     25-130:     43-4  If:     45-601: 

55-50:   00-415. 
N.   Y.    Simp.   89-314:   91-32:   09- 

137:     1OO-210:     It  r--r.Sl :     122- 

162.   1028;   141-1010. 
Civ.    Proc.  23-237. 

1288. 

1C     V     82— 366 

Mine.' 17-733:  50-270;  55-59. 

N.   Y.  Supp.  100-219. 


1239. 

N.    Y.    10B-C4. 

How.  20-180. 
Misc.  55-50. 
N.  Y.  Sui»p.   1OO-210. 
Park    42-503. 
Wend.  23-566. 
1240. 

K.    Y.   43-481:   77-423:    100-263; 

103-273. 
Hun,    29-680. 
\pp.     Dlv.    31-202:    4O-10R;    48- 

102 ;  08-14  ;   84-403 :   88-500  ; 

122-120;     145-269;     101-217; 

1  Of  1*5  2. 
Misc.    51-410. 
X.     Y.     Supp.     74-104;     85-111; 

00-101:      101-725;      1 O3-000 ; 

I2O-1035;       142-1027;       140- 

565:    102-1053. 
St.   Kpp'r.   10-255. 
Civ.    Proc.   7-328;  11-422. 
Abb.   N.    C.   30-34. 
N.  Y.  Super.  54-50. 
X.  Y.  Ann.  Cas.  1-104;  4-313. 
Sahd.  1. 

X.     Y.     137-552;    149-527;    103- 

273, 
nun.  7-209:  25-589;  36-379;  41- 

3.15;  48-588. 
App.    Div.    1-155;    161-217. 
St.  Kop'r.  51-860. 
How.  N.  S.  2-207. 
Daly,   10-84. 
SalMl.  2. 

Hun.   81-815. 
Subd.  3. 

Hun.  23-356. 
Subd.  4. 

St.   ttep'r.  35-833. 
1241. 
N.   Y.   73-613;  137-552:   103-273. 
Hun,    20-030;    32-103;    30-378 ; 

41- ^  2. 
App.     Div.  .20-529:    48-102:    88- 

501  ;  122-120  ;  132-464  ;  150- 

600;    101-217;    100-52. 
X.   Y.  Sur>p.  32-272:  02-632;  85- 

141;  100-606;   141-725;  142- 

1027;    154-577:    1 50-102;    102- 

1053. 
Misc.    80-310:    02-451.  x 
St.    U.'p'r.    21-4*50:    50-416. 
Civ.    Proc.    4-152:   13-29. 
Abb.   N.   C.  20-151. 
Dom.   5-440. 
N.   Y.   Ann.   Cas.   1-104. 
SnlMl.  1. 

N.   Y.   103-273. 
Hi'll.   25-5S0:   48-RSR. 
A  rip,    Div.    101-217. 
Mixc.    11-2^1 
\.   Y.    Hupp.    1 40-505. 
V*     1'.  n'r.   52-501. 
3nl»«i.  a. 

I!. m.  30  2?0;   37-507. 


10.J7 


NOTES. 


Misc.  11-281. 

Civ.  Proc.  7-330;  8-194. 

How.  N.  S.  2-208. 
Subd.  3. 

App.   Div.   109-36. 

Abb.  N.  C.  21-351. 
Subd.  4. 

N.   Y.   163-273. 

Hun,    20-630;    30-381;    68-536; 
78-347. 

App.  DIt.  40-163  ;  84-403  ;  100- 
36 ;  .161-217. 

Misc.   15-364. 

N.  Y.   Supp.  20-126;  146-565. 

St.  Kep'r.   35-833;   52-561. 

Civ.  Proc.  7-331. 

Abb.  N.  C.  30-34. 

How.   N.   S.  2-209. 
1244. 

App.   Div.   128-361. 

Huu.   12-577. 

Abb.  N.  C.  4-868. 
1245. 

N.    ?.   163-54. 

App.   Div.   165-860. 

Misc.  6-399. 
1246. 

N.    Y.    68-534;    81-184;    163-60, 
274. 

Huu,  31-620;  31-103;  81-235. 

App.  Div.  48-103;   1O7-109,  114; 
125-263;  143-140. 

Misc.  6-399;   31-471;  60-488. 

N.    Y.    Supp.    30-711;    O4-1026; 
100-225;   127-623;   141-1016. 
Subd.  1. 

App.   Div.  81-171. 
Subd.  2. 

N.   Y.  70-565. 
Subd.  8. 

App.   Div.  107-109. 
1247. 
Hun,   23-484. 

Misc.  60-488. 
124N. 

N.   Y.   217-288. 
Misc.  60-488. 
N.  Y.  Supp.  127-623. 
1250. 

N.  Y.  216-458  ;  217-287. 
Hun,    73-23. 

App.  Div.  77-498;  107-109,  114. 
N.   Y.   Supp.   04-1026. 
1251. 

N.     Y.    140-374;     143-567;     147- 

665;    163-54  ;    2G4-510  ;    218- 

287;   216-438. 
Huu,      73-23;      75-501:     70-228: 

83-203. 
App.    Div.   8-340;  22-93;  45-495; 

56-31:  52-113:  77-4 OS;  SO-294: 

101-124.     .T»0;     105-574;     112- 

158  ;  143-149  ;   155-43. 
Misc.   6-398:   27-30:   31-541-   45- 

483;  55-025;  61-341;  80-438; 

00-480, 


N.     Y.     Supp.     47-800;    64-1044; 

65-557;     67-425;     81-11:    01- 

937;     02-734:      94-21' 1:     113- 

289  ;        136-838  ;       141-1016 ; 

152-225. 
St.    Rcp'r.  15-217;  61-231. 
Civ.   Proc.  15-11. 
N.   Y.   Super.  55-11& 
N.  Y.  Ann.  Cas.  1-23. 
1252. 
N.   Y.  143-571. 
Hun,     63-41;      75-499;     80-114, 

206. 
App.     Div.     22-93,     94;    52-113; 

115-862;  144-747. 
Misc.    20-499;    51-233:    54-467; 

5K-359;   59-24. 
N.    Y.     Supp.    47-800;    64-1044: 

100-814:       101-62:      109-tK6; 

111-1081;  121-501;  129-626. 
St.  Rep'r.  15-217. 
N.   Y.  Ann.  Cas.  1-22. 
1253. 
N.   Y.  130-482. 
Hun,   56-277. 
Misc.  81-626. 
X.   Y.  Ann.   Cas.  4-351. 
1254. 

N.   Y.  8-185. 
1255. 

App.   Div.   105-575. 
Misc.  7-566;  45-484. 
N.  Y.  Supp.  94-221. 
1256. 

N.  Y.  87-10:  133-510. 

Hun,  35-637. 

App.   Div.   77-498:   163-617. 

N.    Y,    Supp.    148-996. 
1257 

N.   Y.    Supp.   148-996. 

App.    Div.    163-618. 
1258 

N.   Y.   Supp.   148-996. 

App.    Div.    163-618. 
1250 

App.  Div.   163-618. 
120O. 

N.    Y.    210-505. 

N.  Y.  Ann.  Cas.  6-406. 
Subd.  1. 

N.    Y.   118-59. 

App.   Div.   13-007;  44-900. 

Misc.     15-367;    26-64,    664;   *7- 
446. 

N.  Y.'  Supp.  60-760. 
Subd.  2. 

N.  Y.  50-396;  53-581. 
Solid.  3. 

Hun,  81-871. 
1261. 

App.    Div.    131-78. 

Misc.  54-306. 

N.   Y.   Supp.   107-727;  115-961 

How.    49-105. 
1264. 

N.  Y.  50-896. 
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App.   Dlv.    131-78. 
K.  Y.  Supp.  115-962. 

issue. 

Hill,  4-619. 
X22G7. 

N.    Y.   50-896. 
App.  Div.  78-590. 
1  26S. 

App.      Dlv.      137-439;     155-38 

167-262. 
N.    Y.   Supp.   121-73S. 

N.  Y.  52-434;  03-361. 
App.  Div.   145-270. 
Misc.  54-554. 
N.  Y.  Supp.  120-1035. 
N\    Y.  Ann.  Cas.  10-129. 
1270. 

N.   Y.  57-229. 
N.    Y.    Supp.   148-1050. 
Misc.    87-20. 
1272. 

App.  Dlv.  1O7-110,  114. 
Misc.  0-399;  97-436. 
1273. 
~N.    Y.   115-163. 
Huo.   49-381;  69-419. 
St.   Rep'r.   59-517. 
Civ.   Proc.   15-187. 
1274. 

N.    Y.    28-285,   365;   30-428:    3fc- 

400;    36-631;    55-150;    71-58; 

105-682;      117-439;     128-387; 

151-536;   154-740. 

Hun,    11-541:    19-576:   41-76. 

App.     Div.    4-216;    20-532;    22- 

170;  29-582. 
Misc.   93-675. 

N.   Y.  Srpp.  18-493:  47-113;  51- 
254:    53-099:    55-973:    59-635; 
82-1025;   99-893;   157-497. 
St.   Repr    45-759. 
N.  Y.  Ann.  Cas.  4-895. 
Snbd.   1. 

Hun,   71-134. 
Subd.  2. 

N.   Y.  117-441. 

Hnn,     27-601:    37-137;     40-118; 

55-408:  71-134. 
Apn.    Dlv.    20-201;    38-33:    43-8; 

44-851;    45-290;   82-352;    114- 

310:  172-884. 
Misc.    25-51. 

N.  Y.  8iipp.  5-681  :  46-790. 
St.    Rep'r.    5-68:    23-567:   54-76. 
Civ.    Proc.    11-143;    15-188;   21- 

168. 
Sabd.  3. 

Finn,  57-304. 
1275. 

App.  Dlv.  114-311;  137-782. 
N.  Y.  Supp.  99-893;  122-543. 
Civ.  Proc.   15-248. 
1276. 

Hun,  69-419. 
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1277. 

App.  Dlv.  82-352. 
N.  Y.  Supp.  82-1025. 
1278. 

N.  Y.  93-87;  123-115,  406;  134- 
172. 

Hun,  66-403. 

App.    Dlv.   88-300. 

Misc.   40-634. 

St.   Rep'r.   11-285. 

Abb.    N.    C.   20-321;  29-408. 
1279. 

N.  Y.  76-602;  92-622;  95-657: 
104-525;  114-80,  518;  124- 
483;  133-240;  137-589;  162- 
324;  163-417;  1H8=431;  193- 
560;  199-439;  200-265;  206- 
494;  212-19,  565;  215-428; 
220-346. 

Hun,  15-105,  204;  42-509;  65- 
17;  73-530;  81-283;  "90-164, 
208;  92-474;  93-398. 

App.  Div  3-165;  7-80;  10-506; 
21-536;  52-536;  67-137,  476, 
76-611 ;  77-440 ;  81-91 ;  82-2, 
26,  219.  387,  441,  504;  83-67. 
583;  69-251;  70-65;  72-493; 
336,  555;  84-275,  325,  383,  407, 
570;  85-123.  356.  415;  86-470; 
87-144,  224,  353,  376;  94-2, 
201,  213,  216,  298,  354;  95-267; 
96-71,  196,  242.  437,  492;  97- 
223,  537,  632;  98-42,  177.  187, 
495;  100-202,  430;  102-318, 
390;  103-362;  104-113  ;  105- 
446,  580;  106-431;  107-426; 
111-199,  293,  480,  578;  112- 
255,  713,  853;  113-717;  117- 
56,  516,  722;  118-106,  194, 
743;  119-30,  169,  484,  509, 
724;  120-53,  288,  430,  636, 
585,  748;  121-77,  188;  124- 
158,  367,  607;  125-76,  117, 
192,  261,  538;  126-177.  335, 
368,  691,  710,  808;  127-473, 
516,  541,  855;  128-167,  200, 
223,  253,  329,  528,  616,  683, 
811;  130-78,  85,  259,  539,  658; 
131-13,  282,  486,  044,  676,  781; 
132-200,  476.  085.  720:  133- 
213.  571,  628,  753,  858,  993; 
137-158,  J578.  838;  138-108. 
519,  601;  139-79.  175,  258, 
300,  347,  433,  522;  140-88, 
197,  319;  143-852:  144-440, 
466,  757,  887;  148-150,  441, 
615  ;    149-177,   850,    897  ;   150- 

312,  789;  151-31,  439,  661, 
715;  152-6,  64,  92,  158,  350, 
702.    891;     156-144.     169,     183, 

313,  522,  544;  157-394.  404, 
457,  567,  586,  792;  158-209, 
233,  534.  065,  730.  159-222; 
161-68.  98,  128,  429,  435,  479, 
511,  871  :  162-45.  49,  591, 
007,  643;  163-7.  16.  360.  396, 
547,  638,  959;  166-588;  167- 
168,  273.  694,  925 ;  168-98,  95, 
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601,     828;      109-647;      171-301, 

0.K2.  777:  172-201,  030,  Cot,  936; 

173-478,  708. 
Misc.      8-600;      10-274:      12-216; 

25-88;  43-204:  01-241. 
N.  Y.  Supp.  30-790:  52-33;  54- 

386;   73-592;  76-598;  94-281; 

1 2S-997 ;      134-1071 ;      1  18-50 : 

150-439. 
Civ.    Proc.    19-262. 
N.  Y.  Aon.  Cas.  0-132. 
1280. 
N.    Y.    70-361:    200*-265;    206- 

494. 
Hun,  00-211. 
App.    DiT.    10-508:    00-457;    69- 

252;    87-145;    07-632 ;    107- 

420:     111-4*0,     .-|70;      121-18*: 

132-720;    144-445;    148-150; 

167*395,   404. 
Misc.'S-ooO;   Ul-241. 
N.   Y.  Supp.  51-380;  00-894;  89- 

809;    184-1071. 
1281. 

N.    Y.    104-525:    133-240:    102- 

824;    103-417;    174-131;    200- 

202,    265;    206-494. 
IIuu,    90-200. 
App.    Dlv.    31-537:    52-536;    54- 

152:    68-252;    72-493;    S1-16S; 

83-339;         97-632;         107-426; 

111-480.     570;     121-18N;     132- 

720;  144-445;  148-150;  *57- 

395,    404;    100-647. 
Misc.  8-000;   57-210;   01-241. 
N.  Y.   Supp.  64-380;  70-598;  89- 

869;  ti4-1071. 
1282. 
N.    Y.    75-4a">:    70-548;    78-362; 

08-434:        110-414;        130-287; 

153-309;  108-286. 
Hun.  54-812;  84-390. 
App.    Dlv.    14-227;    10-475;    38- 

547;    42-570;    49-014:    76-199; 

83-429  ;        84-397  ;        88-336 ; 

1 OO-530 ;    1 1 4-24 8  ;    11 8-844 ; 

*61-619.  777;    104-818. 
Misc.  K-4K2;  30-00:  45-153;  60- 

150;    65-418;    TO-64. 
N.   Y.   Supp.  53-057;  82-422:  91- 

rr.-j;    00-300 ;    99-870  :    103- 

505;     113-70;     140-894. 
Civ.   Proc.   15-436;  10-244. 
A  1)1).    N.   C.   31-417. 
1283. 

N.   Y.  08-434. 

App.     D'v.     8-314:     14-227:     IO- 

475  ;  3'U607  :  70-199  ;  80-228  ; 

100-530;     130-317;     104-818. 
MIs<\  2't-r,2:  OR- lis:   70-01;  07- 

430;   OS-.vjn. 
N.     Y.     Supp.     85-024  ;     06-306; 

123-10-jO:    102-STil. 
N.    Y.    Ann.    C:ih.    O-309. 
1284. 
Mist'.    70-64. 


1285. 

Misc.  70-64. 
1280. 

Misc.  79-64. 
1287. 

Misc.  78-64. 
1280. 

App.   Div.  131-83. 

N.  Y.  98-484;   100-243:  136-287; 

153-309:   157-423;  19N-2S6. 
Hun,     21-257;     33-354;     43-5K; 

49-238;  66-404. 
App.  Div.  88-547;  199-536;  116- 

592;    118-344;    164-818. 
Misc.     25-139:     29-553:    39-69; 

OO-150. 
N.  Y.   Supp.  53-957:  54-930;  84- 

1105;    96-300;    103-505;    113- 

70. 
Civ.  Proc.  15-436. 
Abb.  N.   C.  29-404. 
1291. 
N.    Y.   98*434. 
App.  Dlv.  198-686. 
St.   Rep'r    50-132. 
Snbd.  1. 

Abb.  N.  C.  13-80;  29-404. 
Sabd.  3. 

Hun.  66-404:  78-302. 
Civ.    Proc.    13-87;    15-436. 
1282. 
N.  Y.   102-464;  132-367. 
Hun,  41-444. 
App.    Dlv.   33-546;  40-614. 
Misc.   7-16;   12-25;  59-509;  60- 

160;  61-402. 
N.  Y.  Supp.  110-967;  113-70. 

1293. 

Civ.  Proc.  14-172. 

Abb.  N.  C.  89-479. 
1294. 

N.  Y.  106-663;  128-426. 

Hun.  44-206;  64-523:  76-510; 
77-175:    80-176;    91-300. 

App.  Dlv.  1-130:  5-284;  «-W0; 
13-603:  15-294:  26-09;  28-73; 
51-510:  52-480:  63-4*8:  «»- 
5S2;  71-1,  534:  84-449:  W- 
114;  95-104;  119-746:  123- 
388:  127-143,  931;  1*8-17* 
134-438:  18H-879;  140-75*; 
146-050;  159-937;  164-807; 
157-77;    166-3875    168-77. 

Misc.  6-121;  7-694:  0-6S9:  12- 
101  :  13-52  j  24-373  ;  43-73 ; 
54-590;   59-352,   467. 

N.  Y.  Snpp.  28-407:  30-52;  84- 
74;  44-593:  50-893:  5B-C7": 
65-77:  71-795:  72-959;  76- 
657,  923:  81-321:  116-240 :  JJ- 
23:  88-502:  07-433;  194* 
056:  107-195.  942;  111-28^; 
118-058:  119-395;  128-511: 
129-23.  961:  181-433:  1**- 
939:    1 50-1039;    163-S21. 

Civ.    Pro<\   13-68.   176.  187. 


1060 


NOTES. 


1205. 

N.   Y.   100-243. 
Hun,  27-18. 
App.  Dlv.  146-650. 
N.   Y.  Supp.  131-433. 
lUv.    rtoc.   8-95. 

1294}. 

Misc.   56-583. 
App.    Dlv.    <«4-79. 
N.    Y.   Supp.    107-85;    149-377. 
Civ.    Proe.    15-08.       . 
N.  Y.  Super.  65-208. 
l«*OT« 

N.    Y.   104-613. 

App.    Div.   51-192:    121-263. 
Misc.    27-C9. 
N.   Y.   Supp.  105-798. 
X.   Y.  Super.  59-239. 
1298. 

N.     Y.     104-613;    110-665;    119- 

117;   108-207. 
Hun,   TO- 127;   92-320. 
App.    Dlv.   51-191. 
K.     \.     Supp.     62-303;     64-241; 

131-46. 
1290. 

N.     Y.    198-207. 
App.    Div.    51-192;    128-011. 
X.    Y.    Hupp.   04-241. 
1300. 

N.    Y.    66-112;   70-106. 

ttun,    10-17;   51-369;  01-4;  so- 

257. 
App.  Dlv.  l»-«07:  26-6S;  70-102; 

97-138 :      146-650 ;      157-77 ; 

159-204. 
Misc.    l«i-...-)2;    29-342. 
N.    Y.    Supp-    30-14:    40-41;    60- 

507;    80-606;    131-433;    141- 

730;  144-1. 
Dalj.  9-4>2. 
J301. 

N.     Y.     05-62.1 :     164-394:     121- 

156  ;  170-448  ;  200-206  ;  208- 

131. 

Hun,   38-531;   41*4*6;   75-516; 

81-128. 
App.     Dlv!    14-308;    24-405,    52V. 

40-12;     42-382;     85-202:     87- 

328:    89-551:    00-70  :    01-57  ; 

102-415;      ll*^:      138-148; 

153-4 1 5  ;      157-77 ;      158-31 ; 

166-231  ;    163-19. 
Misc.  31-119.   181;  45-596;   46- 

152;   89-290. 
N.    Y.   Snpn.  83-308:  81-457:  85- 

673.      889;      01-8:      OR-1101  ; 

lOT-669;    123-304;    141-730; 

142-908;     145-109:    148-4S. 
N.   Y.  Ann.  Cas.  0-270. 

I5*02-  - 

Hnn,      12-394;      15-375;      17-13, 

241. 
1 303. 

N.  Y.    85-650;  00-546;   200-201, 

204. 
Hon,  38-531. 


App.  Div.  16-103:  22-131;  76- 
222;  TO- 108;  07-634;  lOO- 
518;  117-35S:  128-775;  136- 
452,  481;  137-764;  130-591, 
918;  159-203. 

Misc.   7-391;   211-642. 

N.  Y.  Supp.  47-899;  78-397;  79- 
980;  1OO-032;  103-177;  113- 
10-4;  12O-9S0:  121-159:  122- 
571;   124-189;  144-1. 

St.    Kop'r.    15-745,   963. 

Civ.  Proo.  14-290. 

Week.   Dig.   23-70. 

Connoly,   1-170. 

How.    61-89& 
1304. 

App.  Dlv.  11-196:  34-163;  36- 
542;   80-805. 

N.   Y.  Supp.  55-692. 

How.   67-201. 
1306. 

Hun,   14-118. 

How.   63-405. 
1307. 

N.   Y.   134-530. 

N.  Y.   Snpp.  33-89. 
1308. 

X.    Y.   72-013;   100-646. 

Huu.  03-47. 

App.    Div.    117-350;    136-482. 

Misc.    20-52. 

X.  Y.  Supp.  55-334;  103-177; 
121  -159. 

St.    ttep'r.    15-199. 
1300. 

N.    Y.    71-466,    5S8:    75-585;    76- 
104,    1<»9;    101-292:    102-312. 

Hun,     19-220;,   87-370;     89-372; 
92-326. 

App.  Div.  39-226;  30-425;  49- 
631;    160-40;    176-110. 

Misc.    12-35;   26-50, 

N.  Y.  Supp.  33-M9:  35-412;  30- 
904  ;  52-481 ;  55-834  ;  63-300 ; 
1 44-063 ;  1 46- 1 90S ;  1 57-903 : 
102-349. 

St.    Hep'r.    14-8. 

1610. 

N    Y.   02-581;    130-18;   209-59- 

216-710. 
Hun,  49-163;  09-302. 
App.     Dlv.     5-211:     21-268;     42- 

620;     78-578:      124-378;     135- 

125;   157-444. 
Mi=«"      29-275;     45-653:     53-42; 

57-182:  69-311. 
N.    Y.  Supp.  79-560:  8N-350;  1<>2- 

928;    107-940;    168-811;    125- 

635. 
riv.   Proe.   14-415. 
1311. 

Hun,   81-391. 

App.   Dlv.   33-559. 

Mls.\    4  1-227:   65-150. 

X.   T.   Supp    8K-1036;   107-884. 
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1312. 

N.   Y.  85-652;  87-400;  95-675. 

Hun.  T5-186. 

Misc.  47-492. 

N.  Y.  Supp.  66-284 ;  94-187. 

St.    Kcpr.    19-14;   67-288. 
Subd.  1. 

Dem.  4-87;  6-288. 
Subd.  2. 

N.  Y.   117-116. 

A  pp.    Div.   54-57. 

1313. 

N.   Y.   104-394. 

App.  Dlv.  143-924. 

Misc.  59-539. 

N.   Y.   Supp.  112-408. 
1314. 

Hun,   75-187. 

App.  Div.  30-375;  142-789. 

Misc.   3N-596:   59-584. 

N.  Y.  Supp.  78-77;  127-445. 
1315. 

N.  Y.   J  50-332. 

N.  Y.  Supp.  54-516. 

Civ.   Proc.   8-414. 
1316. 

N.  Y.  77-388;  81-122.  128;  104- 
394;  121-156:  126-423;  137- 
410:  141-171:  150-545;  104- 
399;  198-195;  208-131;  220- 
36S. 

Hun,  38-531:  41-455;  60-317: 
74-523;  75-516;  84-397;  87- 
154 

App.  Div.  41365:  22-541:  24- 
465.  520:  38-338:  39-565;  80- 
152;  89-551:  90-79;  91-57: 
100-405;  1 03-495 ;  113-190; 
115-499,  11 S7;  122-668;  1 SO- 
WS ;  148-807;  157-77. 

Misc.    31-181  ;    45-596 ;    89-290. 

N.  Y.  Supp.  30-700;  32-356:  33- 
1024;  48-15:  49-41;  56-997; 
63-974;  79-1063:  80-552;  85- 
889;  86-396:  91  -8,  561;  93- 
140;  IOI -455;  1 07-508;  111- 
231  ;  113-841  ;  114-784  ;  133- 
384;    138-491;   141-730. 

Abb.    ft.    C  31-140. 

N.   Y.   Ann.  Cas.  1-27;  2-165;  6- 
270. 
1317. 

N.  Y.  57-637:  69-462;  74-216; 
75-479:  70-385;  109-147;  121- 
156;  126-423:  137-410;  138- 
670:  141-171:  152-505;  154- 
715;  157-449;  158-43;  170- 
308;  197-79;  209-167  :  211- 
406:  212-344;  213-84,  411. 
499;  214-43,  602;  215-40, 
501;  217-14,  614;  219-391; 
220-24. 

nun.  16-104:  17-538:  60-344; 
69-436:    75-516;    83-429. 

App.  Div.  3-56:  4-449:  16-469. 
475:  20-28:  23-223;  24-451: 
30-290;     37-491;     30-647;    53- 


420,  648;  68-409:  81-446;  1©1- 
149;  107-369;  11O-204:  11S- 
874;  114-804;  131-569;  152- 
606,  808,  S80;  153-22.  56. 
78.  185,  487.  498,  714;  154- 
376;  155-75.  170.  368.  382. 
654,  905,  925;  156-200.  369: 
157-98,    108.    647,    818;    158- 


163-90,  234,  274.  4i>s,  781: 
164-242;  166-340,  393,  932: 
169-597;  179-233.  6^5;  171-97. 
928;    172-79;    173-lKJ. 

Misc.  14-303;  25-477;  61-143: 
81-142;  90-358;  93-152. 

N.  Y.  Supp.  44-935;  4S-854: 
56-88;  65-1093;  73-995:  91- 
511;  116-172;  137-1057: 
138-13,  67,  221,  265.  824,  875: 
139-587,  1051;  140-72.  139. 
650.  858.  1094:  141-588,  647: 
142-290;  143-310,  881;  144- 
193.  613;  145-237;  146-259: 
147-324;  148-769,  795:  149- 
978;  151-157,  191,  062  ;  155- 
438;  156-340,  604:  157-J2: 
158-211,    278*.    162-432. 

N.  Y.  Ann.  Cas.  2-215;  4-32S. 
1318. 

N.  Y.  46-539;  47-244;  112-408; 
180-265. 

App.   Dlv.  131-569. 
131  IK 

Misc.    95-546. 
1320 

N.    Y.    Supp.    148-489. 

App.    Div.    163-164. 
1321. 

Misc.  61-340. 

N.   Y.    Supp.    113-289;   116-172: 
1323. 

N.  Y.  77-423;  80-66;  98-480; 
IOO-6I6;  132-367;  146-345; 
151-552;  155-138;   177-401. 

App.  Div.  1-130;  15-294:  23- 
599;  33-557;  52-624:  81-168; 
95-623 ;  IOI -196 ;  116-721 ; 
122-28;    157-445;    162-723. 

Misc.  7-16;  11-271;  20-336;  60- 
160. 

N.  Y.  Supp.  32-251:  45-892:  53- 
1012;  60-312;  91-912;  166- 
990;  113-70;  144-381. 

Civ.    Proc.    19-387. 

Abb.  N.  C.  29-359.  479. 
1323a. 

App.  Div.  147-110. 
N.  t.  Supp.  131-845. 
1324. 

N.  Y.  49-78:  53-349:  58-636; 
60-634;  69-209;  70-101.  141; 
72-496:  73-1,  187,  437:  74-28. 
145.  177.  382,  608;  75-375;  76- 
326,  517,  540;  77-610. 
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App.   DIv.  80-154. 
N.   Y.  Supp.  80-552. 
1325. 

N.     Y.    57-363;    ©0-112;    75-250; 

101-18:       110-639;       166-312; 

163-70. 
App.   Div.   136-481. 
Civ.   Proc.  14-307;   15-49. 
N.   Y.  Ann.  Cas.  7-126,  130. 
1326. 

N.     Y.    60-374:     74-82:    82-610; 

85-241,  02-632;  107-645;  128- 

303. 
Hun,   76-339:  80-370. 
App.     DIv.    22-131;    55-110:    73- 

468;  86-504;  95-369:  136-481; 

188-416;    157-444;    158-586. 
Misc.     l5-o27;     18-527;     22-258; 

26-50  ;    20-274  ;    43-423  ;    53- 

42;  57-182;  58-177. 
N.    Y.  Supp.  55-334;  47-770;  77* 

207  ;    80-488  :    102-923  ;    107- 

940;  143-806. 
St.    Rep'r.    15-199. 
Abb.    N.    C.    20-179. 
Dally  Reg.  33-1429. 
1327. 

N.    Y.    60-374;    63-84;    124-189; 

128—^03 
Hun,     29^598;     31-629;     76-339; 

89-370 
App.    DIv.    15-337;    18-564:    22- 

100;    30-290:    79-430,   432;   93- 

369;    110-448;    120-210;    142- 

406  *   157-444. 
Misc.    22-386.    439;    25-127;    29- 

274:   53-42:   57-182. 
N.  Y.  Supp.  50-454:  54-828:  55- 

334;  105-188;  137-716;  142- 

350. 
Civ.  Proc.  19-203. 
How.  66-283. 
T.    ft  C.  1-239. 
1328. 

N.  Y.  107-645. 

Hun,   39-435. 

App.  DIv.  65-465;  110-448;  142- 

496-    157-444. 
Misc.  53-42;  57-182:  73-270. 
N.     Y.     Supp.     72-827;     136-865: 

142-350. 
St.   Rcp'r.    12-575. 
1329. 

N.    Y.  102-224. 

Hun,    39-435. 

App.      Div.     65-405:      110-448; 

126-211:    142-496;    157-444. 
Misc.  22-439;  57-182. 
N.    Y.    Supp.    72-827;    105-188; 

130-805. 
Civ.  Proc.  6-226. 
Daly,   10-365. 
1330. 

Misc.  53-42:  57-182. 

App.    DIv.    142-496;    158-585. 

Civ.   Proc.    15-42. 

N.  Y.  Supp.  148-806. 


1331. 

N.    Y.    119-632;    124-189;    139- 

549. 
Hun,  81-380. 
App.     Div.    5-537;     13-613;    22- 

132;    29-482;    31-312;    35-237; 

39-639;   79-430;    142-496. 
Misc.    23-565;    25-550;    53-42; 

57-182. 
N.  Y.  Supp.  30-987:  47-899;  51- 

1068;    53-722;    54-764;    127- 

48;   161-655. 
Civ.   Proc.   19-103. 
Abb.  N.  C.  57-398. 
1832. 
N.  Y.  58-683;   128-303. 
Abb.  N.  C.  10-407. 
How.  63-84. 
1334. 
N.    Y.    75-611;    84-466;    98-458; 

128-303. 
Hun,   33-109;   76-339. 
Misc.  73-273. 
N.  Y.  Supp.  55-334. 
How.   63-84. 
1335. 

N.  Y.  90-476;  98-458;  196-245. 

Hun,  34-485;  60-506. 

App.   DIv.   22-100;  51-479;   lOl- 

286:    117-359;    122-359;    135- 

433;    161-502;    162-119,    125. 
Misc.     35-445;     60-569;     65-165, 

313;  73-273;  93-461;  96-701.    ' 
N.  Y.  Supp.  47-770;  64-740;  71- 

948;    103-177;    106-587;    112- 

498;    119-131;    120-425;     121- 

669;    135-348;    147-317;    158- 

447. 
1836. 
N.    Y.    86-162;    94-248;*  109-267; 

121-156;      150-544;     170-357; 

194-319;     200-204;     208-131 ; 

216-153. 
Hun,   75-516. 
App.   Div.   21-267;  58-452;   137- 

482;   159-202. 
Misc.   15-527. 
N,  Y.    Supp.    122-724. 

N.  Y.  84-466:  87-623:  97-1;  98- 
661;  102-150;  163-156;  169- 
454:  111-624:  121-57,  156.  277: 
123-120;  133-178;  113-530: 
150-223 ;  152-4.",3 ;  1 59-1  <»n ; 
183-34§:  184-29;  211-228s 
321;  215-553. 

Hun,  75-516. 

App.  DIv.  13-127. 

Misc.   12-63. 

Civ.   Proc.  15-354. 

N.  Y.  Ann.  Cas.  7-231. 
1  :!38. 

N.  Y.  76-614:  79-409:  81-352; 
85-21:  161-228:  163-156:  109- 
454:     125-051;     127-639;     133- 
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254;  134-512;  140-243;  142- 
270;  147-200;  148-409:  150- 
223;  151-220.  2TS;  l«M»-y?sti: 
157-449:  158-9.  4«i3;  1 0O-470, 
483;  lOJ-444,  5u3:  103-505; 
101-218,     ."52,     :?(«:     ior>-:;o.v. 

IHO-lr.p.  3U0;  1U7-4H2:  109- 
100,  3S3,  440;  1TO-82;  173. 
42s;  174-300:  177-303:  181- 
2^r>:  183-40.  373:  1 8 1-301  ; 
180-201,  289;  187-101;  105- 
359;  200-2  U):  213-409;  2lf»- 
272.    354:    Ml  8-650;    220-21.   31, 

A  lip.'"   Div.      31-270;      135-696; 

153-80;    155-653, 
N.    V.    Aim.   Cus.  7-415;  8-249;  9- 
163. 
1 330. 

N     Y.    118-231;    131-507;    1©0- 
214. 

Hun.  05-570. 
Kill). 

N.     Y.     70-573;     140-18S;     183- 

230. 
II  mi,  17-142:   10-17;  24-320:  25- 

303:  54-5;  81-103;  85-505;  02- 

51. 
Ann.  Dlv.  0-371:  10-472:  53-100: 

82-040  ;      101*818  ;      lOO-r.37  : 

132-037. 
Misc.      10-40;      23-042;     43-27: 

71-474. 
N.     Y.     Snpp.     52-156:     87-107S: 

01-945;   00-350;    157-200. 
Abb.    N.   C.   20-479. 
1341. 

Hun.    57-510. 

A  pp.    Div.    102-110.    125. 

Misc.    10-40:  50-352;  58-180;  05- 

314:    71-474. 
N.    Y.     Supp.     OO-S.Vl:    OT-182; 

147-317;    137-200. 
Civ.    Proc.   10-232. 
A  lib.   N.   C.   20-470. 
1312. 

N.    Y.    70-573:    102-3S3. 

Hun.   10-17.   74:  21-203;   77-396: 

83-258:   85-505. 
App.      Dlv.      31-553;      101-318; 

100-037. 
Misc.    12-406;    31-403:    53-257; 

71-474. 
N.   Y.   S.  t>p.  52-130:  01-418:  01- 

045:   00-351. 
Civ.    Prof.    1!M. 
13-13. 

A  up     Div.   121-370. 
MN(\  0-51;    13-27:  58-180. 
X     Y.  Supp.   10S-S1J. 
1314. 

A|ir».     Dlv.     -12-137:     30-185;    67- 

--•.);       1\+t->Jt\:       lim-'Jsl;        1'.»«- 

370;    131-509;    110-25  1:    100- 
soi. 
Mi-r-.      in- 363:     23-612"      42-1 c" 
15-574:     10-122:     17-520;    00- 

310  :  71-474 


N.  Y.  Supp.  4IMJG8;  5*-156:  63- 

80  i:  73-007.   1110;  83-3G7;  91- 

30 :     02-3 11:      I OS-si  l ;     tlfc- 

172;    125-035;    157-299 
1343. 
A  pp.  Div.  55-100;  140-254;  171- 

255     9**8 
Mis/%  4l"-87;  40-420;  47-520:  »7- 

270. 
N.     Y.    Supp.    57-393:    157-173; 

101-417. 
IB40. 
N.    Y.   49-1;   52-471:   54-26;  78- 

605;    84-55;     152-147:    313- 

400:    210-199;  »218-73>;    219- 

322  ■    22O-303 
HunT  lO-Hl';  23-250;  3T-2?5;  42- 

164;   01-224;   76-514. 
App.   P!v.   24-23:   O0-370:    122- 

668;   130-469;   135-585;  143- 

924. 
Misc.     10-180;     14-309;     42-1S5: 

43-611;  45-575;  40-412;  47- 

520. 
N.  Y.  Supp.  35-710;  83-367:  **■ 

282:   811-280 :   01-36:   02-413; 

1O7-30S;   12S-IUU;   1«1-HIS»7. 
St.    Rep'r.    30-554:    30-G6C:   42- 

8;  48-608. 
Civ.  Proc.  13-121. 
8nl»«l.  1. 

N.  Y.  50-480;  75-25;  00-9? ;  »«- 

567;   113-55:    12O-043. 
Hun.    8-380:    10-418;    10-9;   41- 

11;  47-152. 
Misc.    11-3W*. 
St.  Rep'r.  4-180. 
gnbd.  2. 

N.    Y.    04-236;    70-632;    112-413; 

178-535. 
App.    Dlv.    1-409. 
St.  Rep'r.  31-817. 
Civ.   Proc.   7-188;   12-324. 
Week.  Dig.  20-503. 
Snhd.  5. 

App.    Dlv.    llt«-5«T. 
1347. 
N.    Y.    53-630:    76-314;    TB-G05; 

112-413:  123-120. 
Hun,   30-637;  31-25,  289:  46-74: 

55-185:     50-215;     B0-35S;    74- 

523*  70-541. 
App:  '  Dlv.     O-370:    30-354:    «»- 

273:    00-527:    SW-1P4:    US-7: 

120-85:     ldl-5C9:     135-585; 

1 48-088 
Alisr.    42-'lsr»;     45-575:    40-112: 

07-125. 
N.   Y.   Sunn.  41-4J*:  "3-3£n-  *;- 

367;     88-.T02:     ©1-36:    02-413: 

103-336;    110-172 
St.    Rep'r.    17-511;    30-554;  37- 

803:  30-23S. 
Civ.   Proc.   4-210;  3-143:  10-121; 

15-103:  10-96. 
Abb.  N.  C.  31-140. 
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NOTES. 


N.   Y.  Ann.  Cas.  2-274. 
Week.  Dig.  17-389;  21-342. 
Sabd.  1. 

N.    Y.  47-400;  82-572. 
At>P.    Div.   66-530;  82-596. 

N.     Y."  60-640;    114-500;    207* 

581 
Hun,'  13-119;  23-15;  35-437;  88- 

11L 
App.    Div.    14-163;    24-465,    521; 

26-69. 
N.    Y.  Supp.  34-612. 
Clr.  Proc.  7-192. 
Week.   Dig.  2O-503. 
N.   Y.  Ann.  Cas.  6-268. 

Hun,   6-201. 

App.    Div.  «-425;  126-85. 
Civ.   Proc.  7-192. 
Week.  Dig.  20-503. 

"  V*Y    51-558;  53-322;  56-72;  58- 

215:    70-101;    74-452;    70-176; 

H5-540;   87-885.  4„ 

II mi.  15-4>3:  34-548;  41 -oM:  42- 

606;  88-328. 
App.  Dl v.  6-425:  22-541:  55-249. 

00-530:   126-85. 
Misc.    16-151;  61-598. 
N.   Y.   Supp.  114-146. 
Abb.  N.  C.  18-412. 
Snlxl.  5. 

Api?'  Div7°l  20-85:  13Q-469:  135- 

587 
N.  Y."  Supp.  114-986. 

N.    Y.    27.638:    88-634:    40-842: 

50-499. 
1348. 

X.    Y.   87-409. 

Hun.  80-567;  66-558;  76-74;  79- 

541 
APP    Div.  37-101;  66-530:   12»- 

208. 
Misc.  45-575;  46-412.  . 

N.    Y.  Supp.   73-870:   81-36;  02- 

413;    113-801:    157-299:    104- 

336. 

N    *Y     76-214:    ©8-650:    121-156. 
n'un,  24-320:  81-531:  73-4-13:  7R- 

R14:  SO-383:  84-161:  85-106. 
Ann.  Div.  35-528;  04-116:  118- 

8:  122-368. 
Misc.   45-575:  46-412.  na 

NY.   SupP-   54-880.   016;  01-36 

1)2-413:  .lOJWlfttt. 
V.   Y.   Ann.  Cas.   1-2T. 

13N°"y      121-57:     136-544:     108- 
*  195;    200-206 ;    268-181. 
ApiT     Div.    4-3115:    21-55:     126- 
668;   148-807. 

Tr.  S74».123;  01-36:  111- 
231 ;  133-384. 


St.  Itep'r.  12-642;  15-243. 

N.  Y.  TSuper.  45-148. 

Law  Bull.   1-29. 
1351. 

N.  Y.  71-430;  75-250;  76-325; 
123-120;    150-535. 

Hun.  16-586;  24-820;  20-670;  60- 
474;    SO-257;    01-172. 

App.  Div.  26-011;  20-4*2;  31-313; 
36-341;  30-639;  54-367;  50- 
482;  83-615;  07-232;  1O0- 
525:  113-191;  1 10-1156;  121- 
203:  122-.T.!;:  132-67;  148- 
638;  150-206;   100-231. 

Misc.  6-577:  11-125:  17-733;  20- 
512;  38-661;  47-473;  05-314; 
60-229. 

N.  \.  Supp.  51-1068;  55-203;  62- 
123;  66-00H:  06-349;  78-224; 
80-843:  1O-I-MS0;  105-587 ; 
188-214;  145-409. 

Civ.  Proc.  14-301;  15»22,  42,  321; 
10-203. 

bem.  6-287. 

135.2. 

N.   Y.  146-251:  150-535. 

Hun,  40-557;  70-366. 

App.    Div.    28-100:    31-813;    07- 

232;    158-585;    161-502. 
N.     Y.     Supp.    47-770;    64-1044; 

80-848 
Civ.  Proc.  15-42;  10-208. 
1353. 

N.   Y.  85-353. 

Hun,   40-545;    61-4:    73-378. 

App.  Div.  13-550;  138-148;  140- 

254;    144-593;   168-925. 
Misc.    7-348:   8-366:   31-107;   32- 

535;  41-87:   46-422:   60-415. 
N.  Y.  Supp.  64-1066:  67-329:  80- 

r»09:      02-311;     05-628:      113- 

581  ;  123-304;  120-1037:  157- 

°99 
Abb.   N.  C.  31-168. 
1354. 
N.  Y.  82-366.  _^  nnr 

App.  Div.  26-69;  110-335. 
1355. 

N.  Y.  268-153.  _^ 

Apn.  Div.   7-4S6;  105-625;   110- 

334;   J30-480;   140-254;   154- 

883 
M|nc,'l1-382:  41-87. 
N.  Y.  Supp.  138-914. 
1 356. 
N.  Y.  60-210:  73-1:  77-601:  146- 

251:    203-245. 
Hun.   34-584:   41-9:   58-287;   63- 

496:   60-276:    74-191:    76-74. 
App.   Div.  3-108:  4-544:  6-28:  O- 

32:  14-57:  15-204;  22-178.  2H7. 

*>08-   25-25:    32-8:35-249:50- 

"l87;    78-496:    106-342:    lOO- 
635:    111-201:     112-S92;     131- 

773:  100-677:  171-212. 
N.   Y.  Supp.  41-202:  47-883:  52- 

618 ;  60-57 :   70-801 ;  04-463 ; 
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NOTES. 


K 


97-503;       116*353;       146-24; 

157-170. 
St.   Kep'r.   56-555. 
Civ.  Proc.   15-119. 
1357. 
N.  Y.  107-272 ;  183-230. 
Hun    63-406;.  66-305;  02-370. 
Add.    Div.    4-543:    14-37;    30-2& 

53 ;  36-494  ;  80-234  ;  1 02-101 ; 

100-342;   1U9-635  ;   121-577. 

N.  Y.  Supp.  36-547;  41-202;  51- 
897;  55-657;  6S-301;  85-M3: 
02-478  ;  04-463  ;  06-359  ;  106- 
275. 

Civ.  Proc  15-119. 
1358. 

N.  Y.  28-509;  20-400. 

App.  Div.  7-486.  533;  14-57:  85- 
292. 

N.   Y."   Supp.  68-627;  83-308. 

Week.    Dig.  20-128,  249. 
1350. 

Hun,  63-496. 

App.   Div.  14-57;  26-69;  91-873. 
1360. 

App.  Div.  14-57. 

Week.  Dig.  23-212. 
1361. 

N.  Y.  128-93;  162-456;  164-353, 
165-305;   174-25;   220-322. 

App.  Div.  14-57:  26-69:  111- 
291;  131-773;  168-388. 

N.   Y.   Supp.  07-503;  116-353. 
1362. 

N.   Y.  54-97. 

Misc.   41-555. 

T.  &  C.  3-008. 
1363. 

Hun,    78-584. 

N.   Y.   Supp.  20-516. 
1364. 

How.   65-396. 

N.  Y.  Supp.  104-500. 

Week.   Dig.  12-235. 

Law   Bull.   1-20. 

i:to5. 

N.   Y.   36-49;   110-366. 

Hun,  38-149. 

App.  Div.  48-103;  102-432;  136- 
S42:   137-194;   143-148. 

Misc.  60-488. 

N.  Y.  Supp.  121-818;  126-130. 

Civ.   Proc.   15-227. 
13G6. 

N.  Y.  21-481:  40-401;  88-611; 
107-303;    213-313. 

N.   Y.    Supp.  44-55;  150-1037. 

Abh.  N.  C.  20-198. 
1367. 

N.   Y.   110-306. 
1308. 

N.   Y.   86-517. 

Misc.  56-451;  61-388. 

N.    Y.    Supp.    150-1037. 
1360. 

N.  Y.  105-12;  110-366. 


Hun,  78-139. 

Misc.   27-559;   59-24;   61-388. 

App.  Div.  121-439. 

N.     Y.     Supp.      106-278;     111- 

1081;   150-1037. 
Civ.  Proc.  15-227. 
1370. 
N.  Y.  98-4;  130-487. 
Hun,   33-14;  79-139.  149. 
App.    Div.   46-363;   87-36;    114- 

441. 
Misc.   26-759. 
St.  RepT.  34-827. 
Abb.  N.  C.  20-189. 
Daly,   10-492. 
Subd.  2. 
Hun,  32-19. 
N.   Y.   Supp.   13-804. 
Civ.    Proc.   4-397;   7-401. 
Week.    Die.   20-374. 
1371. 

N.   Y.  31-856. 
App.  Div.  31-308. 
Misc.  16-518 ;  69-311. 
N.   Y.  Supp.  52-627. 
1372. 

Hun.    36-233;   38-149;  45-133. 
App.  Div.  174-290. 
Misc.   41-555. 
N.   Y.   Supp.  85-115. 
1373. 

Hun.  56-39. 
App.    Div.   95-193. 
N.  Y.  Supp.  88-502. 
1373. 

N.  Y.  66-247. 

Hun,  38-142. 

App.   Div.  69-358:  71-597:  188- 

4o3 
Misc.  56-451 :  59-448. 
N.   Y.  Supp.   111-19;  112-900. 
1376. 
N    Y    98—1 

App.    Div.    128-453;    161-522. 
Misc.    56-450;    59-25.    448;   ««- 

388 
N.    Y.'    Snpp.    107-274;    111-19; 

112-900. 
Abb.  N.  C.  15-431. 
1377. 
N.    Y.   121-630. 
Hun,  88-142;  56-42. 
App.    Div.    17-184;    60-422;  »- 

358;     70-416:     125-418:    1»- 

453  :  144-747 :  155-251.  rt 
Misc.  35-327:  39-25.  234.  448. 
N.  Y.  Supp.  52-985:  61-967;  74- 

667:     75-236:     94-764:     U«- 
589;       111-1081;      112-700; 
136-177. 
St.  Repr.  44-107. 
Civ.  Proc.  19-1. 
Abb.   N.  C.  20-14. 
N.  Y.  Ann.  Cas.  6-75. 
Subd.  1. 
Hnn,    11-380;    24-161;   67-41; 

80-118. 
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NOTES. 


A  pp.   DIv.  31-294. 

Misc.   20-516. 
Snbd.  2. 

N.    Y.  26-383. 

Hun,  56-464. 

Misc.  7-218. 

N.   Y.  Supp.  6-515. 

Abb.   N.  C.  20-14;  25-53. 
13TS. 

N.   Y.  121-626. 

Huu,    76-481. 

App.      Div.      70-416;      144-747; 
1 55-43. 

Misc.  50-237. 

X.   Y.  Supp.  HO-539. 

A!>b.   N.  C.  20-14. 
U37D. 

N.   Y.  130-313:  145-342. 

Hun,   24-238:  81-235. 

App.    Dlv.    52-115. 

Misc.  8-420;  50-26. 

N.    Y.   Supp.  64-1044. 
-13SO. 

V.   Y.   130-313. 

Hun,  28-452;  41-106;  70-226;  81- 
235. 

App.     Div.     14-317:    35-595;    52- 
115;   161-359;   115-862. 

Misc.   6-398;  7-506;    31-541;  42- 
633;  50-20. 

N.     Y.     Supp.     30-709;    64-1044; 
101-62. 

St.   Rep'r.  36-535;  61-230. 
Civ.  Proc.  10-363. 
X.  Y.   Ann.  Cas.  4-132. 
i:isi. 

N.   Y.   130-317. 

Hun.  20-12:   38-186. 

App.   Dlv.   52-115. 

Misc.  56-26. 

St.  Rep'r.  44-107. 

liudf.    4-374. 
Sn1»«l.  1. 

S.  Y.  131-80. 

Hun.  30-571;  41-198. 

St.  Rep'r.  36-536. 
Subd.  2. 

Hun,  28-453. 

riv.    Proc.  8-454. 

N.  Y.  56-247. 
i:*K3. 

Misc.  27-200. 
13S6. 

X.  Y.  13-189;  45-368. 

T.  &  C.  3-210. 
1887. 

Co  mt.  3-89. 
1380. 

App.  Dlv.  138-834. 
1390. 

Hun.  46-50. 

App-     Dlv.     24-607;     106-323; 
108-320;  131-307;  138-834. 

Misc.   15-530:    34-195;   42-394 ; 
54-42;  66-537. 


N.    Y.    Supp.    14-140;    164-492; 

115-820;   121-1122. 
St.    Rep'r.   36-304;   30-195. 
Civ.  Proc.  20-402. 
How.    14-436. 
Dem.  5-141. 
Subd.  4. 
Hun,  36-17;  61-6. 
St.   Rep'r.   13-463. 
Subd.  6. 

Hun,  76-412. 
Misc.  8-121. 
1301. 
N.    Y.    130-313;    106-169;   201- 

361,    419. 
Hun,  20-119;  86-12;  46-48.  317; 

T6-412. 
App.    Dlv.    24-607;    41-453;    60- 

438:     07-338;     08-66;     00-568; 

101-10;    1U3-421,    540;    168- 

22;     168-319;     113-427;     116- 

722;      130-60.     540;      131-640; 

132-176;       133-84;       134-563: 

135-12;       138-834;       140-351, 

480,    519;    144-228;    157-684, 

685;    158-695;    150-428,    739, 

750;     161-910;     165-78,     80; 

167-2(50;      168-102;      174-225; 

175-854. 
Misc.     15-531:     31-405;     30-408; 

42-394  ;  43-603  ;  44-408  ;  46- 

278:     54-42:     55-311;     66-566: 

64-146,      614;      66-537;      67- 

164;    70-36;    71-27.    530;    72- 

482;    73-119;     78-92;    85-51, 

55,   148:   88-143. 
N.  Y.   Supp.  58-880:  74-084;  80- 

1019  :  01-737  ;  02-56  ;  03-149 ; 

05-474,  760:  00-269;  1 04-402; 

1 1 2-467 ;       1 15-885 ;       1 1 6-61 ; 

HO-613,    751;    121-701,    1122; 

125-320.    508; 

642:    131-341; 

208;    138-871, 

143-780.  1025  ; 

1072;  150-073, 

1 52-655  :      1 55-739 :      1 50-815 ; 

162-401;   1413-700;   164-86. 
St.  Rep'r.  5-251. 
How.  67-199. 
T.  &  C.  3—596. 
N.  Y.  Ann.  Cas.  10-396. 
1302. 
App.   Dlv.   188-834. 
Misc.   16-552. 
N.   Y.  Supp.   104-492. 
1803. 

N.   Y.   110-550. 
Uun.     32-19 ; 

83-464. 
App.    Dlv.    13-473:    20-244:    22- 

451:32-25;  35-208:  41-370:  47- 

115;    105-47;    100-323 ;    107- 

154. 
Misc.  6-185:  10-195,  331:  15-162; 

16-055:     27-304;     31-495.     541; 

35-173;    51-482;    66-627. 


127-184;  128- 
132-511:  135- 
872:  142-781  ; 
144-961  ;  145- 
981  ;  151-775 ; 


36-583 ;     77-28 
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N.   Y.   Supp.  31-310;  53-700;  58-  l  1416. 

558  ;  05-557,  640  ;  71-474  ;  l>4-         N.    Y.    166-128. 
194,   667;    161-688 ;    124-166;         App.     Dlv.    130-326 
151-42. 


Civ.   Proc.   14-872. 

N.  Y.   Ann.  Can.  4-124,  n. 

Connoly,  1-183. 
1304. 

N.   Y.  48-188. 

Hun,  36-583. 
131)5. 

App.  Div.  106-323. 

Misc.    15-526. 
1311(1. 

App.  Div.  106-328. 
1307. 

App.   Div.  25-308;   106-323, 
1308. 

App.  Dlv.  106-823. 

Karl).  26-374. 
1300. 

App.  Div.  106-323. 
1400.  / 

App.  Div.  106-325. 
1401. 

Hun,  55-265. 
1404. 

App.   Div.  107-154. 

Misc.    20-496;    35-174;    42-319; 
66-627. 

N.  Y.  Supp.  28-258  ;  46-637  :  04- 
1018. 
1404a. 

App."  Div.    138-834. 
1405. 

N.    Y.    54-97;    77-466,    625;    136- 
378;    166-128. 

Hun.    7-405:    17-30,    025;    IK- 101; 
10-584;  01-70. 

App.     Div.    7-552;     12-493;    15- 
341;   167-576. 

Misc.   15-531:  50-338. 

N.     Y.     Supp.      36-175;     46-099: 
112-312;    152-079:    164-243. 

N.  Y.  Ann.  Cos.  4-348;  6-125:  9- 
461. 

1406. 

N.    Y.    2-451:    40-539;    124-613: 
148-177. 

Hun,    2-003;    70-148. 

App.    Dlv.    1-590;    18-486;    145- 
214. 

N.    Y.    Supp.    20-757;    46-999. 

N.   Y.   Ann.  Cas.  2-850. 
1407. 

X.    Y.    124-613;    148-177. 

T,an*.   7-161. 

N.   Y.  Ann.  Cas.  2-350. 
140S. 

App.  Div.  60-60. 

Misc.   62-07. 

X.    Y.   Hupp.   74-585. 
1400. 

Hun,  40-323. 

Hnrn.  42-418. 

Dcm.   5-619. 


N.  Y.  Ann.  Cas.  0-461. 
1411. 

N.    Y.    166-128. 

App.   Div.   10-251;  20-567. 

N.   Y.  Supp.  47-310. 

N.  Y.  Ann.  Cas.  4-244;  9-461. 
1412. 

N.    Y.    11-508:   52-18u. 


App.  Div.  157-485. 
X.   1.   Ai 


nn.  Cas.  4-348. 
1413. 
X.   Y.   49-539,   505;  52-146. 
App.    Div.   10-344. 
1414. 
App.   Div.   19-344. 
N.   Y.   Super.  47-275. 
1418. 
Hun,   31-404. 

App.   Div.   10-150:    1 50-240.  244. 
Misc.   24-309:  31-712:  62-307. 
N.    Y.    Supp.   46-4:   52-1078;   6»- 

814  ;  114-774  ;    134-919. 
X.  Y.  Ann.  Cas.  4-333.  n. 
1410. 
Hun,  51-220. 

App.   Dlv.   10-159;   150-240.  244. 
Mlsi\      18-37;     24-309;     31-712; 

62-HU8. 
N.    Y.    Supp.   46-4;   52-1078;  65- 

314;  184-018. 
X.   Y.   Ann.  Cas.  4-333.  n. 
1420. 
App.    Div.    10-159. 
Misc.  30-064. 
X.   Y.   Supp.  46-4. 
1421. 
N.     Y.    47-242:    01-377;    00-173: 

08-19:    129-351:    160-504. 
Hun,   47-628:    86-121.  _ 

App.    Dlv.    13-182:    21-019:  26- 

613;    3O-607:    44-296. 
Misc.     7-46;     11-4*7:     16-67": 
18-37;    10-220;    23-000;  33- 
278. 
N.     Y.     Supp.     32-222;     47-T3G^ 
50-125  :       51-1 122  :      HO-TfiO ; 


103-192. 
N.    Y.    Super.    54-535. 
How.  67-148. 

N.    Y.    Ann.   Cas.    1-221;  2-101: 
4-62.   n. 
1 422. 

X~Y.   01-3T7:   120-351. 
Hun,    86-121. 
Anp.    Div.    44-296. 
Misc.    53-278. 

N.    Y.    Supp.   60-756:    103-1U2. 
N.  Y.   Ann.  Cas.  2-101. 
1423. 

N.    Y.    120-351. 
App.    Dlv.   21*621;   44-249. 
MW.   53-278;    77-211. 
X.    Y.    Supp.    47-754;    108-W2; 
137-536. 
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1424. 

Hun.   86-121. 

Misc.    1(1-672;    53-278. 

N.    Y.   Supp."  103-102. 

N.   Y.   Ann.   Cas.   2-98. 
1  4**5 

iliac.    53-278. 

N.   Y.   Supp.   103-192. 
1  42«1. 

Hun.  80-120. 

X.    Y.    Supp.   33-188. 

X.  Y.  Ann.  Cas.  8-09. 
1427. 

I  Iun,    47-028. 

X.   Y.  Ann.  Cas.  4-64. 
l  -f  **<s 

X*  V.  52-185. 

I I  mi,    10-318. 

Abb.    (X.    8.)    14-16. 
T.    &  C.   4-681. 
1  12©. 
N.   Y.   Super.   30-523. 
Barb.    02-430. 
T.    &   C    3-210. 
Iaiis.   7-3D3. 
1  130. 

App.    Div.    83-407. 

Misc.  03-550.  A     _ 

X.    Y.    Supp.    82-108;    130-207 

154-21. 
Wend.    26-416. 
Hill.  7-150. 
1  131. 

X.    Y.    15-575. 
How.    20-418. 
1132. 

N.  Y.  54-500. 
App.    Div.    137-642. 
1433. 

Hun.   78-70. 
1434. 

Hun,   70-142. 
App.   IHv.   14-32. 
Misc.    18-405:    38-540, 
X.    Y.   Supp.  07-461. 
N.  Y.   Ann.  Cas.  4-86;  8-361. 
SuImI.   2. 

N.    Y.   45-308. 
App.    Div.   14-36. 
1435. 

Hun,  00-448. 
Misc.    07-1114.     ' 
X.    Y.   Supp.   102-726. 
Abb.    X.    (  .   20-410. 
Woek.  Di«.  2-379. 
1436. 

X.    Y.    43-368. 
Hun.  40-432. 

1  137. 

X.   Y.    17-276;  78-430. 
Hun.    1*-0.   355  :   02-157. 
App.    Div.    41-626. 
N.    Y.   Supp.   30-375. 
Wend.   0-522. 
WV«*.    Dig.   0-277. 
T.   AC.   4-681- 
1438, 

Hun,   70-142. 


1430. 

II un,  20-564. 

Week.    Dig.    10-128. 
1440. 

N.    Y.    80-634;    128-190;    149- 
387 

Hun.    78-114. 

App.    Div.    19-387  :    33-200. 

N.    Y.    Supp.    135-215. 
1441. 

N.    Y.    102-130. 

App.    Div.    33-200. 

Misc.   40-286. 

N.    Y.    Supp.   02-518. 
SuImI.    2. 

Hun.   31-525. 
1440. 

N.    Y.   34-235;  56-507  ;  60-610; 
62-406;    127-JJ15. 

T.   &  C.    5-140. 
1447. 

X.    Y.   56-507. 

Wend.  22-116. 
144S. 

App.    Div.    176-27U. 

Misc.    98-312. 

X.   Y.   Supp.   102-780.  920. 

N.   Y.   Super.   33-530. 

Bad).   44-251. 

Wend.    15-248. 
1440. 

App.   Div.    19-387. 

Barb.   66-610. 
1450. 

N.    Y.   2-484;   19-360;  84-235. 

Hun,    2-542;    32-624. 

App.    Div.    10-387. 
1451. 

X.   Y.   34-230. 

nin.  b-51. 

1454. 

N.    Y.    126-217. 
1455. 

N.   Y.  34-235;  62-406. 

Hun,   48-1. 

T.   &   C   5-140. 
1456. 

Cow.   7-658. 
1457. 

X.   Y.   2-484. 

Hun.  79-143. 
1458. 

N.    Y.   84-239. 
116(». 

N.   Y.  34-289. 
1461. 

N.   Y.  4-553. 
1462. 

N.    Y.  56-507. 
1463. 

N.    Y.   122-322. 
1464. 

X.   Y.  88-600. 
Siihtl.  3. 

II un.  32-627. 
1 465. 
Solid.  3. 

Hun.   37-202. 
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1468. 

N.  Y.  45-868. 
1469. 

N.   Y.  56-507. 
1470. 

X.   Y.  56r507. 
1471. 

Hun.  49-157. 

App.    Dtv.  89-607. 

N.   Y.  Supp.  85-600. 

Civ.  Proc.  14-392. 
1472. 

N.  Y.  2-490. 

Misc.  38-652. 

N.  Y.  Supp.  78-255. 

Barb.  42-418. 
1478. 

App.   Dlv.  89-607. 

Misc.  35-538;  38-652. 

N.   Y.   Supp.   78-255;  85-609. 

Barb.  42-418. 
1474. 

N.   Y.  2-490;  45-368. 
1476. 

N.   Y.  56-507. 

App.    Div.   83-407. 
1478. 

•X.  Y.  Supp.  82-198. 
1479. 

N.  Y.  8-188. 
1481. 

Johns.  Ch.  5-285. 
1483. 

Johns.  Ch.  5-235. 
1487. 

X.  Y.  40-124:  45-349;  51-594; 
53-31;  81-43;  90-379;  94-473; 
159-50. 

Hun,   37-507;  51-594;  57-582. 

App.  Dlv.  1-155;  68-14;  82-542; 
85-194:  95-410;  JOO-756; 
127-40;  159-482. 

Misc.  45-349. 

N.  Y.  Supp.  36-978;  53-58;  34- 
1043;  74-194;  81-606;  83- 
135;  96-191;   1O1-027. 

St.    Rep'r.   23-412. 

Civ.  Proc.  4-344;  5-13;  8-193; 
14-350,    15-417. 

Abb.    N.   C.   22-79. 

X.  Y.  Super.  49-277. 

N.  Y.  Ann.  Cas.  4-313;  6-65,  231. 
Sobd.   1. 

X.   Y.  38-206:  159-57. 

Hun,  20-19;  21-239;  37-511;  52- 

128 
App.' Dlv.  31-292;   101-598. 
Misc.   23-723. 
X.  Y.  Supp.  52-986. 
St.  Rep"r.  17-974. 
Civ.    Proc.   7-392;  8-199. 
Abb.   X.   C.   22-74. 
N.  Y.  Super.  49-3:  52-236. 
Subd.  2. 

X.  Y.  30-5S1;  53-260;  77-96;  80- 

202;  90-379. 
Hun,  14-168. 


App.  Dlv.  101-598. 

Misc.  81-661. 

Civ.   Proc.  8-195;   1 4-353. 

N.  Y.  Super.  52-557. 
1488. 

App.   Dlv.  68-14. 

N.    Y.    Supp.    74-194;    84-1009; 
199-675. 

Barb.  42-425. 

T.  &  C.  (Add.)  1-10. 
1489. 

N.  Y.  142-182;  216-303. 

Hun.  36-283;  88-149;  45-183;  81- 
240 

App.  Dlv.  31-294:  68-14. 

Misc.  40-268;  41-557. 

N.  Y.  Supp.  33-638:  74-194;  81- 
945;   85-115:   161-697. 

N.   Y.   Ann.  Cas.   6-65. 
1491. 

App.  Dlv.  42-315. 
1492. 

Hun,  79-465. 
1494. 

Hun,   20-44. 

App.   Dlv.  42-315;   168-134. 

Ml.sc.  26-291. 

X.   Y.   Supp.   55-49;  153-582. 

How.  56-308. 
1495. 

X.   Y.  101-13:  129-183. 

App.   Dlv.    168-134. 

N.   Y.    Supp.    153-532. 
1490. 

N.   Y.  101-13:  129-183;  169-109; 
178-435;   186-490;  191-325. 

Hun,  46-602. 

App.  Dlv.  1-139;  38-173:  46-582; 
58-186;  79-249;  109-220. 

Misc.  40-471.  548;  43-307. 

N.  Y.  Supp.  56-705:  62-39:  1«3- 
615,  986. 
1407. 

N.   Y.    129-183:    178-415:  1»*- 
326. 

Hun,  76-603. 

App.  Dlv.  1-139;  46-592:  5S-18B; 
79-249 

Misc.  39-219;  40-471;  48-306. 

X.  Y.  Supp.  62-39. 
1498. 

Civ.  Proc.  6-336. 
1499. 

N.   Y.    207-571,   573.  _ 

App.    Dlv.    67-504 :   81-211 ;  W- 
16;   139-528. 

Misc.   38-3(5:   64-415. 

X.  Y.  Supp.  73-100R:  76-SS1;  80- 
720;    89-624;    134-455. 

Week.  Dig.   10-554. 
Snbd.  2. 

App.  Dlv.  51-552;  67-505. 

Misc.  29-97. 
1500. 

X.  Y.  167-184;  191-324. 

Hun,  79-511;  81-315. 

App.    Div.    5-120:   9-26;  38-167: 
175-160. 
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Misc.  58-300. 

N.  Y.  Supp.  56-704 ;  1O0-447. 

1&OJ. 

N.   Y.   120-628;   160-484. 

Hun,  20-601. 

App.    Dlv.     23-10;    43-355:     55- 

167  ;   125-344  ;   137-835  ;   140- 

465;    141-860;     153-372. 
31  inc.    11-570;    71-220. 
.    N.     Y.     Supp.     32-806 ;     60-181  ; 

05-801 ;      10O-547 ;      126-781 ; 

130-638. 
N.   Y.  Super.  54-18. 
1602. 

N.  Y.  68-451;  110-537;  142-182; 

147-255;  152-178. 
Hun,    18-350;   81-240 
App.  Div.  15-679;  106-473;  160- 

417. 
MitH*.   12-385;  58-309.. 
N.     Y.     Supp.    33-638;     44-541: 

100-447;    151-1015;    155-178. 
1503. 

N.     Y.     100-50;     110-537;     12»- 

183;  142-182:  152-182. 
App.   Div.  82-142. 
N.  Y.  Supp.  1O0-447 
1504. 

N.   Y.   05-411;   118-476;  160-390. 
App.    Div.    20*227;   27-417;   52- 

103. 
N.   Y.  Supp.  50-325. 
1505. 

N.  Y.  118-476. 

Hun,   43-371. 

App.  Div.  20-228;  03-565;   135- 

Misc.    47-239 ;    67-421. 
1507. 

N.   Y.  105-185;  110-547. 
Hun,   56-39. 
App.  Dlv.  20-229. 
1508. 

App.  Div.  4-318. 
15U0. 

N\  Y.  64-27. 
1511. 

App.  Dlv.  27-417. 
1512. 

Misc.   11-650;  27-240. 
1518. 

Misc.    11-650;   27-240. 
1514. 

Misc.  11-650. 

N.  Y.  Supp.  82-795. 
1515. 

N.   Y.   111-265. 

Hun,   70-511. 

App.    Dh.   36-260. 

N.  Y.  Supp.  55-249. 
1516. 

Misc.    12-385. 
1510. 

N.   Y.    216-373. 

Hun.  82-394. 

App.    Div.     134-846;     140-918; 
155-447:  171-879. 


N.    Y.    Supp.    110-175;    131-37; 
157-730. 
1520. 

Hun,   82-394. 
1522. 

App.    Dlv.    84-378:    137-400. 

NT   Y.    Supp.    121-718. 
1523. 

App.    Dlv.    137-400. 

N:    Y.   Supp.   121-718. 
1524. 

N.  Y.   126-336. 

Hun.  65-572. 

App.  Dlv.  12-114;  61-173;  126- 
573;    137-466. 

Misc.   16-479;  27-5;  70-62. 

N.  Y.   Supp.  70-447;  121-881. 
1525. 

N.  Y.  14-88:  70-260;  00-238- 
136-336;  139-538;  148-294; 
180-400. 

Hun,   41-405  ;    76-159  ;    80-507  ; 

S7-370;    00-180. 
App.     Dlv.     7-402;    2-1-345;    31- 

217;    55-166;    03-236;     lOO- 

219:    117-485;    120-573;    128- 

687:   133-45. 

Misc.    16*479 ;    40-471 ;    44-27 ; 

70-64. 
N.   Y.   Snpp.  48-675;  52-536;  54- 

287;    00-922:    87-742;    80-704; 

102-792;   140-500. 
Civ.  Proc.  10-46. 
Abb.   N.  C.  20-300,  313. 
N.  Y.  Ann.  Cas.  5-389. 
1526. 
N.  Y.  0O-238. 
Hun,  34-560. 
App.     Div.     107-614;     126-573; 

137-468. 
1527. 

N.    Y.   Supp.    121-939. 
1520. 

N.  Y.  Supp.  04-690. 
Misc.   70-64. 
1531. 
N.    Y.    101-113;    178-415;    101- 

326;    100-412. 
Hun,  51-119;  70-603. 
App.     Dlv.    40-592;    58-186;    70- 

250;    115-96;    126-664;    152- 

906. 
Misc.   40-471:  65-366. 
N.  Y.   Supp.  62-39;  70-937;  10O~ 

641;   111-231;   110-847 ;  137- 

402. 
1582. 
N.  Y.  117-520;  120-17;  137-119- 

148-152;     186-490;     100-412; 

212-488. 

Him,     22-400;     42-638;     53-324; 

72-183,   201;   74-416. 
App.     Dlv.      7-276;      18-17^    312; 

21-141:     20-510:     30-207:     30- 

105,  300:  48-372:  58-445:  01-1; 

77-270;      110-898;       121-270; 
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125-130;      130-658;      104-49; 

108-154. 
Misc.       IO-25:      10-150;      20-240; 

27-296 ;  41-207 ;  42-256  ;  46- 

288;   54-45S;   03-655;   04-589; 

00-208;   71-274;    73-130,    450. 
N.  V.  Snpp.  47-450:  56-963:  58- 

43N:    63-269;    69-223:     70-163; 

1 1 7-276 ;     124,380 ;     126-729  ; 

127-167;    130-878;    142-895; 

153-849:    159-016. 
Civ.    I»roc.   15-436. 
Abb.  N.  C.  31-471. 
N.  Y.  Super.  50-27. 

Hun,    40-502;    70-292. 

App.     Div.     3-378;    21-141;     29- 

519;      30-207;     58-446;     128- 

834;    138-358. 
Misc.     20-246;    98-548;    41-207; 

42-256  *    05-723 
N.   Y.   Supp.  47-450:  52-260;  50- 

S90;    112-110U;    160-016;    100- 

905. 
Ctv.  Proc.   15-436. 
Abb.    N.   C.  31-471. 
1534. 

App.  Plr    58-445. 
Misc.    42-10. 

X.    Y.  tiupp.  69-223;  85-526. 
1530. 

X.    Y.   133-61. 
II un.  34-183. 
St.    RepT.    11-274.     ' 
1537. 
N.     Y.    137-119;    148-149;    149- 

237;    218-595. 
Hun.     22-490;     23-431;     43r270. 

420;    fll-209;    82-235;    88-391; 

80-366 
App.     Dlv.    20-517;    30-106;    40- 

257;    115-575;    122-435;    132- 

178;    13O-6.10;    108-268. 
Mfsr.   30-364  ;   53-114- 
N.   Y.  Svpp.  31-230:  34-813;  ,11- 

134;     52-260;     50-204;     100- 

578;    124-880. 
N.  Y.  Ann.  Cas.  2-118,  420. 
1338. 

X.    Y.    173-95;   214-351. 
Hun.  3H-306;  43-249:  88-894. 
App.    Div.      2-560:    4-284:     0*79; 

18-312:     21-141:     20-169;     48- 

373:    52-457:    80-170:    05-36; 

128-53:     130-1801     144*243: 

151-112;    150-328;    533,    667; 

105-25. 
Misc.    30-lS:    33-161.    48S:    34- 

MO:    43-289:    47-474:    08-411. 
N.    Y.   Si! pp-  47-450:  05-197:  7<>- 

725:     .Mt-;;'.|2:     05-000:      11B- 

441;    110-749:    124-564;    120- 

43;    131-705;    13O-076 :    141- 


°'.M: 


."».»n;    I .  »1  -♦;.*"• 
N.  Y.  RupiT.  5JI-27. 
K.  Y.  Ann.  i'u*.  2-113. 


1539. 

N.    Y.    200-485:    210-160:   218- 

560. 
Hun,  38-366;  43-249:  83-237. 
App.    Div.  21-629;  48-373:  130- 

180 ;  150-328,  667.  071. 
Mlac.  28-806. 
N.    Y.     Supp.    47-303;    03-269; 

142-122. 
1549. 

S.   Y.  173-95:  218-560. 

Hun,    43-249. 

App.  Dlv.  46-98;  89-170;  101- 
360;    150-328. 

MLsc.  10-149;  42-6S3. 

N.   Y.   Snpp.  85-768. 
1541. 

MIbc.  8-606. 
1542. 

N.  Y.   120-370;  178-95. 

App.  Dlv.  89-421;  89-170;  139- 
658  ;    141-526  ;   154-945. 

N.  Y.  Supp.  85-766;  124-380. 

Misc.   47-21. 
1543. 

N.    Y.    137-119;    1*1-176:    1*8- 

95. 
Hun,     00-292:     77-428;    82-238; 

88—392 
App.    Dlv.    33-443;    30-106;   4©- 

257;  01-1;  OO-308:  71-204;  75- 

109;       75-26:       80-1119.       1**1; 

109-243;  153-558. 
Misc.    8-474;     38-652;    43-523; 

©3— 202 

N.  Y.  Supp.  34-813:  01-094;  70- 
163;  75-706;  78-255;  85- 
766;   138-910:    157-19. 

N.    Y.   Aim.    Cas.   2-118. 
1544. 

N.  Y.  120-590;  137-126:  148- 
349:  140-237;  173-95;  181-116. 

Hun,    52-532:    88-392:    89-36T. 

App.  Dlv.  7-274;  8 1-588:  «*- 
260:  89-171:  08-26S ;  108- 
306;    100-863. 

Misc.  30-321;  31-7;  00-214 :  98- 
99 

N.  Y.  Supp.  63-457:  «4-6Til:  65- 
207;  70-1132:  0O-516:  11B- 
643;   120-717:   128-842;  li«* 

171. 
1545. 

N.  Y.  142-453;  181-119. 
App.    Dlv.   71-204 ;  OH-268. 
N.     Y.     Supp.     75-700:     00-316; 
163-203. 
1540. 
N.    Y.    109-493;    HT-52Q;    14> 

453 
App.  Dlv.  18-173:  40-9H:  71-SM; 
101-195:     133-516;    150-66T: 
108-154. 
Mfcic.  71-286 ;  73-452. 
X.    Y.   Snpp.   45-768:  57-5*3;  75- 
I  706;    91-912;    117-573:  130- 

1  115;  142-128;  153-849. 
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1547. 

App.    Div.    136-658. 
1554. 

App.  Dlv.  18-1T4. 
1556. 

St.   ftep'r.  H3-&T4. 
1557. 

N.   Y.  73-355-  101-172;  102-16T; 
197-545;  117-521. 

Hun,     4.3-252;     40-213;     40-502; 
98-398. 

App-  Div.  34-70;  lit-C17;  12IK- 
45° 

toisc.*"t3-4n2. 

N.  Y.  Supp.  53-1008;  98-76. 

Civ.  Troc.  15-447. 

X.   Y.   Super.  54-247. 

N.  Y.  Aim.  Cas.  2-123. 
Snbd.  1. 

N.    Y.   187-120. 

App.   Dlv.  39-423. 

St.   Rep'r.  50-172. 
Sttlid.  2. 

N.   Y.  109-4Q& 

St.   Kept.  14-64;  10-657. 
Snbd.  3. 

App.  Div.  111-617. 
155K. 

App.    Dlv.   78-13. 
1539. 

App.   Dlv.  29-170. 

Misc.  37-382. 

St.   Krp'r.  3-163. 
1500. 

App.  Div.  30-388;  150-6C8. 

tf .  Y.   Supp.  55-370 ;   142-122. 
1561. 

N.    Y.   218-500. 

App.  Div.  45-496 ;  78-605  ;  156- 
668. 

Misc.   23-558;   74-3S  ;   86-062. 

N.     Y.     Supp.     01-000;     MO-126  { 
133-733;    142-122;    149-508. 
1562. 

N.    Y.  55-442.. 

App.  Div.  45-490;  62-87;  78-605. 

Misc.    86-062. 

N.     Y.     Supp.     61 -GOO  J     70-924  J 
80-126;    149-508. 

ia«3. 

App.   Div.  34-70:  40-97. 
Mis.     98-G02. 

N.     Y.     Supp.     53-1067;    57-663; 
61-600;   149-568. 
1564. 

N.  Y.  184-875. 

App.    Dlv.    40-07;    45-497. 

Misc.   80-602. 

N.   Y.   Supp.   57-563;   61-000. 

15G5. 

App.    Dlv.  40-97;  45-407. 
Misc.    86-062. 

N.     Y.     Supp.    57-563;    61-600; 
149-508. 
1566. 

App.    Dlv.    40-97. 


Misc.    86-062. 

X.    Y.   Supp.  57-503;   149-508. 
1508. 

Misc.   88-121. 
1569. 

App.  Div.  3-320;  160-148. 

Misc.  43-317;    71-285. 

X.  Y.  Supp,   i5i-ioru>. 
1570. 

N.    Y.    Supp.    119-749;    136-278. 

App.    Div.    135-70(1. 

Misc.  73-452. 
1572. 

App.    Div.   19-223;   24-323. 

N.   Y.  Supp.  45-87T. 
1576. 

App.  Dlv.  25-146. 
1577. 

N.    Y.    V>1-172;    102-165;    142- 
545. 

Hurt,      46-212;     49-502;      62-20; 
70-140:    SS-393. 

App.  Div.  17-322:  25-140:  39- 
423;  40-08:  45-157;  78-005; 
111-017:  129-452;   133-ri  10. 

N.  Y.  Supp.  SO-120;  98-76;  117- 
573. 

Civ.    Proc.   15-436. 

X.  Y.  Ann.  Cas.  7-75.  80. 
1578. 

App.  Dlv.  78-605. 

N.  Y.  Supp.  80-126. 
1579. 

N.  Y.  190-339. 

Hun.  43-22:  02-29;  94-590. 

App.    Dlv.   45-157. 

X.   Y.  Supp.  OO-1089. 
1580. 

N.  Y.   142-545. 

Hun."  4 3-22;' 62-29;   64-599. 

Misc.   27-447. 
1581. 

Misc.    7-393. 

Civ.   Proc.   23-373. 
1582. 

X.  Y.  124-500;  173-325. 

Hun,  58-407;  65-170. 

App.  Dlv.  19-222:  106-293. 

St.   Rep'r.    36-408;   45-877. 
1583. 

X.  Y.   Supp.   131-315. 

App.  Dlv.   140-451. 
1587 

App.  Dlv.  18-173. 
1589. 

ilun.  50-199. 

App.    Dlv.   54-008;   71-204:    140- 
434;  156-214. 

MNc.    13-520;    27-010. 
N.    Y.    Supp.    66-1000:    111-231. 
1590. 

App.  Dlv.  70-1S5. 
1594. 

X.    Y.    19O-330:    212-4SS. 

Ann.  Div.  117-109. 
1595. 

X.    Y.    Super.    59-37. 
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1506. 

N.    Y.    178-228;    200-83. 
Hun.  31-634. 

A  pp.   Div.  90-45;   118-21 ;   166- 
148 

N.   Y.Supp.  85-502. 
Week.  Dig.  18-389. 
1507. 

N.  Y.  71-474;  178-223. 
Hun,   85-553. 
App.    Dlv.   00-46. 
Misc.  51-467.  , 

N.   Y.  Supp.   38-102;  85-592. 
1599. 

N.   Y.   7-201. 

IGOO. 

N.   Y.   67-400. 

Hun,  54-349. 

App.    Div.   55-306.  312;   80-258; 

120-558;   163-358. 

N.   Y.   Supp.  80-241  ;   113-1052  ; 

N.  Y.  Ann.'  Cas.  8-337. 
IGOl. 

N.  Y.  Supp.  118-1052. 
1663. 

App.   Dlv    55-313. 
10O0. 
'App.   Dlv.   151-516. 

Hun,    11-616. 
1607. 

N.  Y.  7-201. 

App.   Div.  1228-189. 

N.  Y.  Supp.  112-678. 
IGOO. 

Hun,   41-486. 

App.   Div.  120-558. 
1013. 

N.    Y.    50-547;    100-48. 

App.    Div.   42-408;   78-18. 

SI.    Rep'r.    6-531. 
1014. 

N.    Y.    199-48. 

App.   Div.  45-561. 
1017. 

N.   Y.   138-425. 

Hun.   14-572. 

App.  Div.  64-509;  166-149;  172- 
007. 

Supp.  72-326. 


N\  Y 
1018. 

App. 
N.   Y. 
1019. 

N.  Y. 
Hun, 
App. 
Misc. 
1023. 

Hun.   84-369. 
1624. 

App.  Div.  18-313;  144-683. 

N.    Y.    Supp.    120-686. 
1625. 

App.  Dlv.   144-083. 

N.    Y.    Supp.    111-525;    120-686. 
1626. 


Div.  64-509;   166-149. 
Supp.  72-320. 

138-472. 

42-192. 

Div.    166-149. 

32-288. 


N.   Y.  134-128;  150-134. 

Hun.  61-442.  497. 

App.    Div.    40-166;    54-138;  5T- 

185 ;  107-110. 
Misc.  31-321. 

X.    Y.   Supp.  66-414;   6S-1& 
Civ.   Proc.  14-88. 
1627. 

N.    Y.   53-280;    198-33. 

Hun,   55-176;  61-497. 

App.     Div.     1H7-1O0;     111-477; 

15oIl28.;     185"416:     a44-402' 
Mijc.    33-364;    41-317;     50-411; 

N.     Y.     Supp.     68-577;     84-Mft; 
*•      114-918;       119-921; 


414:  8S- 
135-275. 

111-476. 


57- 

*9- 


97-913; 
129-201. 
St.  Rep'r.  32-322. 
Civ.  Proc.  11-439. 
Sobd.  1. 

N.    Y.    77-512;    78-239 

434;    91-392;   95-252 

158-317. 
App.     Div.     107-H3; 

479;    150-126;   16O-920. 
St.   Itep'r.  41-293;  47-491 
Abb.    N.    C.   29-298. 

„  N.  Y.  Supp.   184-704. 
1628. 

N.  Y.  125-680;  172-83. 

Hun,   81-390. 

App.  Div.  30-148:  49-398: 
483:  75-451:  76-76.  77-^: 
81-74;  107-109;  109-516;  111- 
476;  128-468;  144-250;  150- 
126;  154-226;  156-671;  160- 
531,  920;  161-7*2;  169-576: 
175-940. 

Misc.  18-55:  19-56:  34-331;  41- 
319:  62-S2;  03-00. 

N.    Y.    Sopp.    31-110;   67-1062: 
69-807;     78-440;     79-233: 
977:     06-504;     O7-013: 
855;    114-918;    116-592;    iac%- 
992  ;  184-704  {  138-1005 ;  145- 
955:   147-200. 

St.   R.»p*i\  »0-8. 

N.   Y.   Super.   54-400. 
1629. 

App.  Div.  57-483:  77-322;  1l«- 
415;  122-276:  149-858;  1«M- 
726;   172-587.   919. 

Misc.  34-331  :  79-367:  98-41 V 

N.   Y.   Supp.  47-733:  69-W7: 

233;  101-832:  106-070 
.     610;    157-14;    158-1070: 
121.  382. 

St.   Rep'r.   70-470. 
1630. 

N.   Y.   138-458:  172-83. 

Hun.  69-418.   419. 

App.   Div.  81-74:  156-671. 

N.    Y.   Supp.   33-676:  O7-10C2. 

St.    Rep'r.   70-470. 
1631. 

Misc.  22-372. 
1074 
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1G32. 
N.    Y.    132-434;    155-312;   204- 

518. 
nun,  37-262;  40-3S2. 
App.     Div.     8-573;     15-315;     17- 

151;    21-580;    76-175;    85-294; 

03-202;  08-297;  117-402;  133- 

539.    541;    134-839;    13S-738; 

137-91  ;      10O-313 ;      161-492, 

902;    167-102:    174-301). 
Misc.    14-301;    32-133;    39-212; 

66-639;    69-320. 
N.    Y.  Supp.  48-368:  87-747;  OO- 

582;     118-302:      119-713,     901. 

942;   144-631;   145-628;    152- 

792. 
N.   Y."  Ann.  Cas.  2-212. 
1G33. 

N.    Y.   73-256. 
Hun.   70-97. 
App.  Div.  102-292. 
Misc.   31-521. 
1634. 

How.  Pr.  54-129. 
1635. 

How.  Pr.  54-129. 
1636. 
Hun,   15-511;  17-524. 
Misc.  211-453. 
X.    Y.   Supp.   57-592. 
IG37. 
N.   Y.  19-443. 
linn,  10-14. 
App.    Div.  41-552. 
Misc.  11-170;  26-453. 
N.    Y.  Supp.  57-592. 

N."  \.    114-36;    132-106;    130-10. 

142-373;     150-447;     185-383; 

2OO-107;    201-111. 
Hun,  O3-503;   78-382. 


119;  85-470;  96-455 ;  105- 
414;  110-913;  115-401;  110- 
243;  122-867;  127-771;  128- 
82s;  130-1MS:  132-146;  133- 
205.  598;  138-4;  140-716; 
141-11  ;  140-607  ;  148-312  ; 
151-143,  740;  153-579;  155- 
351;  158-433;  1OI-307  ;  103- 
16;  100-95;  1 07-120,  257; 
170-547;   176-159. 

Misc.  13-531;  17-416;  23-17S; 
27-307;  34-701;  38-5C7:  30-43; 
42-360;  54-151:  5«-148;  62- 
388;  04-580;  73-417:  78- 
557;  88-219,  098;  89-114, 
188;  OO-420:  03-597;  03-352; 
96-18.   84;   08-133,   696. 

N.  Y.  Sunn.  44-126:  4r»-fi40:  47- 
940:  31-138.  1100:  03-10H8:  74- 
244  :  78-74  :  83-465  :  86-750  : 
OO-1002;  1OO-907  :  101-553; 
105-880;     107-835:     1O9-029; 


1 12-1 77,  1 04 1 :  1 1 0-389 ;  117- 
488;  118-156;  121-167;  125- 
077  ;  120-715  ;  130-1082  ; 
131-727;  133-33;  135-1084; 
130-98,  337;  138-23:  140- 
380  ;  142-1094  ;  148-1086 ; 
151-438,  082,  705;  152-448, 
033;  153-253,  298;  158-553; 
100-14:   163-615, 

St.   Kep'r.  23-196. 

Civ.   Proc.  53-327. 
1030. 

N.  Y.  49-78,  266;  132-106; 
201-11. 

Hun,   48-106:   78-382. 

App.  Div.  20-615:  08-116:  81- 
3*>7;  128-828;  132-146;  133- 
205.  598:  138-4;  141-9;  144- 
700;  148-312;  151-143;  155- 
351;  158-433;  107-259;  176- 
159. 

Misc.       17-416;      23-178:      62- 

•  387;  78-557;  88-337,  098;  93- 
597;  00-49:  98-133. 

N.  Y.  Supp.  29-181:  45-649;  74~ 
244;  81-431:  OO-1002  ;  105- 
880*  112-1041:  115-890:  110- 
389:  117-485;  118-156:  133- 
33;  135-1084;  13O-1095;  140- 
380;  148-1086:  152-448.  633: 
158-553;    100-14. 

St.  Rep'r.  29-123;  37-564,  941. 
Snlid.  2. 

N.   Y.    114-258. 

App.    Div.   20-340. 

Misc.    27-366. 

N.   Y.   Supp.  58-852. 
Snbd.  3. 

N.    Y.    128-678. 

App.   Div.    15-24. 

Misc.   54-151;   90-431. 

St.   Rep'r.   30-43;  35-508. 
1640. 

Hun,  78-382. 

App.  Div.  68-116;  138-4;  151- 
143. 

Misc.  17-416;  27-368. 

N.    Y.    Supp.    74-244;    96-1002; 
135-1084. 
1641. 

N.    Y.    201-11. 

Hun,   78-382. 

App.  Div.  15-24;  50-353;  53- 
270:  08-116;  110-245;  138- 
4;    151-143. 

Mis<\    17-416:   00-49. 

N.    Y.    Supp.    74-244;    96-1002; 
135-1084;    100-14. 
1042. 

N.  Y.  201-11. 

Hun,   78-382. 

Apn.  Div.  28-373:  50-353:  53- 
270:  08,116;  110-243;  138- 
4;     151-143;     153-579. 

Misc.    17-416. 

N.  Y.  Supp.  74-244;  101-553; 
135-1084;    103-950. 
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1643. 

Hun.  78-382. 

App.   Div.   53-270;  08-110;    138- 

4;    151-143. 
Misc.    17-416. 
N.    Y.    Supp.    74-244;    90-1002 ; 

135-1084. 
1044. 

Hun,   78-382. 

App.  Div.  53-270;  68-116  ;  138- 

4;  151-143. 
Misc.    17-416. 
N.    Y.    Supp.    74-244;    9O-1002; 

135-1084. 
1045. 
ttnn,  78-382. 
App.    Div.    50-353;    08-116;    85- 

470:    116-245;    132-140;    138- 

4;    151-143. 
Misc.  17-410;  03-420:  73-58. 
N.  Y.  Supp.  03-1068;  74-244;  83- 

.465;    9O-1O02:   -113-055;     1lO- 

389;  135-1084;  142-1094. 
1G40. 

Hun.   78-382. 

App.    Div.   32-617;  OH-110;  1O0- 

68;     116-243;     138-4;     151- 

143. 
Misc.    17-416. 

X.     Y.     Supp.     74-244;    OO-1002; 
135-1084. 
1617. 

X.    Y.   218-559. 

Hun.   40-230. 

App.    Div.   08-116 ;    188-4  ;    151- 

143. 
Misc.    17-416. 

N.    Y.    Supp.    74-244;    00-1002; 
135-1084. 
1948. 

x.  y.  aiH-r^vo. 

App.   Div.   08-116;    138-4;    151- 

143. 
Misc.  17-416. 

X    Y.   Supp.   74-244;  90-1002. 
10  #9. 

IIuu,    40-239. 

App.    Div.   08-116;    138-4;    151- 

1  1 3  ;     1 00-1)5. 
Misc.    17-416. 
X.    Y.    Supp.    74-244;    90-1002; 

135-1084. 
105O. 

X.    Y.   130-10:    106-97. 

App.     Div.     50-352 :    08-110:    85- 

470:     135-606;     138-4;     151* 

143:    100-D5. 
Misc.  -17-416;  27-367  ;  54-151. 
X.     Y.     Supp.     74-244  ;    90-1002; 

129-715;    135-1084;    151-682. 
1051. 

X.   Y.   70-147. 

Hun.    40-6. 

App.    Div.    04-6:    102-028. 

Misc.    1  1-123:   10-100. 

X.     V.     Supp      32-821  ;    71-636; 

157-25. 


1G52. 

N.    Y.   25-232. 

Hun.  40-6. 

App.    Div.   94-561;  119-926. 

X.   Y.   Supp.    194-551. 
1058. 

N.   Y.  58-185. 
1654. 

N.    Y.    70-147. 
1055. 

Hnn,   4C-6. 

App.  Div.  100-339;  119*548. 

Misc.    11-121. 

N.   Y.   Supp,    104-45:  KUB-JN. 
1656. 

App.   Div.    119-025. 
1057. 

App.   Div.  95-103:   119-926. 
1058. 

App.    Div.    119-926. 
1059. 


App.   Div.  98-360. 
Misc. 


1 1-123. 
X.  Y.  Supp.  90-268. 
X.  Y.   Ann.   Cas.  4-23. 
lOOO. 

•N.    Y.    63-568;    89-212;    105-319. 
Hun.  09-456. 

App.  Div.  7-319:  70-253:  7S-S"; 
82-005  ;  90- 1 IV2  ;  1 04-22$ : 
122-110. 

Misc.  10-610;  45-433;  73-276- 

N.  Y.  Supp.  100-006 ;  131-50. 

Civ.   Proc.   15-81. 
1061. 

N.  Y.  76-470. 

Hnn.   22-60. 

App.  Div.  70-253;  194-228. 
1062. 

Hun.   18-274;   19-272. 

App.     Div.    57-245:    76-253.  W- 

132;    198-132:    194-22S;  122- 

119. 
N.  \\  Supp.  98-157:  89-74:  HW- 

606. 
St.  Rep'r.  T-20S. 
N.  Y.  Ann.  CaB.  9-299. 
1003, 

App.   Div.  70-253*.  193-133. 
1665. 

X.  Y.  130-360;  213-254. 

Hun,  88-357. 

App.    Div.    51-00;    94-557,    561: 

124-20S,  040. 
Mis-.  53-187. 
N.    Y.    Supp.    64-344;    lOB-454; 

108-852. 
X.  Y.  Super.  57-509. 
1606* 
Hnn.  63-468. 
App.    Div.    49-16;    71-264:   1*V 

006;   164-40, 
X.    Y.    Supp.    75-706. 
1067. 

X    Y.   191-328. 

Hun.   73-269. 

App.    Dtv.    3-830;    4-548;  8-34: 
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12-616;  30-97;  40-16:  46-2: 
52-584,  593;  105-154;  100- 
392;  130-100;  145-604;  166- 
631. 

Misc.  56-101. 

N.  Y.  Sapp.  61-210 ;  65-319 ;  06- 
272:  fo.%-63;  107-106;  120- 
342:    1 30-403:    152-47. 

St.   Rep'r.  23-474. 
1068. 

N.  Y.   mi -328. 

Hun,  35-184:  45-388. 

App.  Div.  4-456;  36-97;  45-2; 
165-154  ;  1 OO-302  ;  136-190  ; 
145-604;    100-631. 

Misc.  36-519;  56-161. 

N.  V.  Supp.  61-211:  73-1071; 
IN  1-272;  165-63;  1 07-406;  120- 
342;  130-403;  152-17:  163- 
605. 

St.    Rep'r.    16-55;   44*485. 

S II I  Ml.    1. 

N.    Y.   151-525. 
Huu,    73-269. 
A  pp.   Dlv.   3-833. 
Snbd.  2. 

App.   Div.  62*584. 

Misc.   5-65.     • 

St.    Rep'r.   35-888. 
1669. 

N.  Y.  73-529;  130-538;  101-328. 

App.  Div.  43-576:  50-436;  56- 
498  ;  123-524  ;  146-476. 

Misc.  16-322;  33-609;  53-88; 
72-29 

N.  Y.  Supp.  48-777:  64-60;  65- 
670;  81-500;  62-127  :  103- 
1031 ;  107-1107 ;  128-1091 ; 
131-2(55;   1GO-177. 

St.    Rep'r.  t-689. 
1676. 

*N\  Y.  118-858;  124-114;  136- 
569;   180-61. 

Hun,    46-515. 

App.  DIv.  5-310;  7-81;  15-414: 
43-197:  47-157;  56-390;  62- 
538  ;  #67^489  ;  78-591  J  IOO- 
553;  108-302;  111-276;  113- 
58,  40S;  1J4-796;  117-12C 
HO-517;  121-261;  122-398 
123-52!);  1 25-380;  127-571 
128-92:  131-679;  136-454 
140-149;  144-334;  155-466 
1 50-6 1;    162-651). 

Misc.  14-301:  22-371:  27-331. 
67* ;  4  4-25;  57-1 !7:  66-54  2, 
577;   64-467;   88-708. 

N.  Y.  Supp.  58-721:  50-344:  67- 
772:  71-82;  73-890:  80-717; 
05-721:  07-619;  00-41*:  100- 
205;  102-334;  1 64- 174.  850: 
105-676  :  107-749  :  108-240  ; 
100-726:  112-437-  47o:  110- 
113:  110-942;  121-126:  134- 
1077:  147-478:  lis-mr,  : 
151-422. 

1 '» 


St.   Rep'r.    12-652. 
N.  Y.  Ann.  Cas.  2-212;  0-82,  n. 
1671. 

N.  Y.  123-485. 

Hon.   70-403. 

App.    Dlv.   3-153;    17-150:  22-95: 

47-157 ;        08-207 :        100-589 : 

111-288,     53s;      113-59,      60; 

117-510;     131-100,     679:     13»- 

830:    140-149;    144-334;    154- 

101. 
Misc.  14-85;  50-56;  51-79;  57- 

147;    04-467. 
N.   Y.   Supp.  20-798;   47-800;  00- 

582;  O6-402:  07-608,  943;  OO- 

162;    1 OO-290;    1 07-740;    115- 

2  15;     116-113:     1II»-|4!J,     042; 

124-1077;         128-1055;      137- 

705,    714:    138-921. 
St;   Rep'r.   14-61;  36-538. 
A  pp.    Div.    135-706. 
SutMl.   3. 

App.    Div.    135-706. 
1672. 

App.    Dlv.    3-153;    47-157;    131- 

679. 
N.    Y.    Supp.    116-115;    110-749. 
How.  62-397. 
1673. 

St.  Rep'r.  1-626. 
1674. 
N.   Y.    124-400. 
Hun,   51-199. 
App.    Div.      10-37;     43-197:    50- 

391;     03-235;     111-279;     114- 

706:    121-201:    123-450;   124- 

99;    125-381:   131-126. 
Misc.      11-536:      23-79;      27-331: 

31-431;     44-25;     00-554:     64- 

467. 
N.   Y.   Supp.   20-790;   44-453;  50- 

690:     58-72:      50-344:     60-901: 

87-742;    88-717;    07-619;    IOO- 

205;    1O4-850:    165-676;   108- 

355,  363;  115-260. 
1675. 
App.    Div.   21-580:   46-210. 
N.  Y.  Supp.  48-308;  88-502. 
Civ.   Froc.  10-378. 
1676. 

N    Y.  77-203. 

App.     Dlv.     0-234:     23-106:     40- 

167  ;  54-134  ;  00-83  :  105-329. 

00-3 1. 
N.  Y.  Supp.  63-115  ;  0O-778  ;  04- 

17^-   100-33. 
Week.   D!k.   21-90. 
1678. 

Hun.   20-456. 

App.     Dlv.     14-32:     31-314:     40- 

167;    6O-505;    IOO-540:    121- 

7!>0;   12.^-515. 
Misc.     18-1  ."6,     10 1:     26-210;    32- 

510:     33-451  > :    45-51 1  :    53-427  ; 

05-7(»!»:    07-161. 
N.  Y.  Supp.  53-624  :  07-460  ;  06- 

5'".r, :   11^-7^:   1OO-I0;  102-720 


NOTES. 


& 


Civ.   Proc.  19*881. 

How.  61-225. 

Daly,  10-331. 

N.  Y.  Ann.  Cas.  4-08;  8-361. 
1679. 

N.    Y.   41-182;  44-237;   161-580. 

Hun,  20-537. 

App.    DIv.    10-606;    13-216:    89- 
163;   166-19. 

Misc.  33-186:  68-329. 

N.  Y.  Supp.  85-778;  151-689. 
1680 

N.  Y.  70-147;  152-177. 
1681. 

N.  Y.  13O-360. 

App.  Dlv.  40-16;  155-728. 

Misc.  53-372;  54-58. 
1682. 

Hun,  88-556. 

App.   Dlv.  89-495. 

N.   Y.   Supp.   34-848;  85-989. 

N.  Y.  Ann.  Cas.  2-199. 
1686. 

N.   Y.  64-417;  114-36. 

Abb.  N.  C.  17-425. 

T.   &  C.  1-91. 
1688. 

N.   Y.  7-200. 

N.  Y.  Supp.  163-986. 
1689. 

App.   Dlv.  78-445;  126-664. 

Civ.  Proc.  14-337. 
1690. 

N.   Y.   83-552:   165-444. 

App.   Dlv.   151-286. 

Hun,   87-492;  8K-20. 

MIbc.    8-74:   9-G32. 

N.  Y.  Supp.  28-596:  34-500. 

Civ.  Proc.  8-104. 

Week.  Dig.  22-109. 
Subri.  1. 

N.  Y.  72-614;  80-330. 

Hun,  81-307. 

Misc.   7-199. 

St.  Rep'r.  29-775. 
Sabd.  3. 

N.    Y.    140-595;   157-690. 

Hud,  80-222:  92-262. 

App.    Dlv.   10-631. 

Misc.  6-237;  15-11;  84-193. 

N.    Y.    Supp.    36-613;    44-774; 
145-850. 

St.   Rep'r.   51-117;  53-77. 
1691. 

N.   Y.  123-132.  517. 

Hun,   56-403. 

Misc.  23-703:  39-345. 

N.  Y.  Supp.  52-71 ;  97-1000. 
1693. 

N.   Y.   Supp.  159-731. 

Civ.    Proc.   8-451. 
1094. 

Misc.  29-279. 
1695. 

N    Y    44-445 

App.'  Dlv.    26-615;    39-508:    B3- 


Misc.     18-661;     25-411;    20-290; 
33-443;   36-159:  37-48. 

N.   Y.   Supp.   50-206:  55-.w9:  56- 
395;  65-732;  6S-502:  74-801 

St.  Rep'r.  41-445. 

Civ.  Proc.  8-451. 

Abb.  N.  C.  22-153. 

Week.    Dig.    11-454. 

N.  Y.  Ann.  Cas.  6-16. 
Sufod.  1. 

N.    Y.  63-431:   114-40. 

App.  Dlv.   1-623;  8-375. 

Misc.  2-252. 

Daly.  16-456. 
Snbd.  2. 

N.  Y.  70-492:  122-465. 

Abb.  Dec.  3-35. 
Snbd.  4. 

N.  Y.  80-330. 

Hun.   7-374:  81-307. 

Misc.  7-199. 

St.  Rt-p'r.  29-775. 
Svbd.O. 
|      App.  Dlv.  31-12. 
I      Misc.   16-174. 
1  1696. 

N.  Y.  Ann.  Cas.  6-16. 
1697  * 

N.  Y.  Ann.  Cas.  6-16. 
1698. 

Hun,   42-557. 

St.  Rep'r.  3-177. 

N.  Y.  Ann.  Cas.  6-16. 
1699. 

App.   Dlv.  31-12:   155-93.    _ 

Misc.    26-555:    40-406 :    48-3.k». 

N.     Y.     Supp.    52-235;    98-574; 
95-585;    139-1037. 

Civ.  Proc.  6-253. 

N.  Y.  Ann.  Cas.  6-16. 
1700. 

N.    Y.   50-352?   70-208. 

App.   Dlv.  67-84. 

Misc.     15-479:     19-220:    24-536; 
27-175. 

N.  Y.  Supp.  44-273;  58-382:  73* 
580;    759-231. 

N.  Y.  Ann.  Cas.  6-16.    * 
1701. 

N.  Y.  Ann.  Cas.  6-16. 
1702. 

N.   Y.  123-132.  517. 

App.  Dlv.  95-409. 

Misc.  24-556. 

N.  Y.  Ann.  Cas.  6-16. 
1703. 

N.  Y.  123-132.  517.  <iML 

App.    Dlv.   31-12;    155-01;  1W- 

MlsV  46-406. 
N.    Y.   Supp.    161-1009. 
N.  Y.  Ann.  Cas.  6-16. 
1704.  ^ 

N.   Y.   74-11;   102-307:  110-298. 
Hun,    10-440:    42-557.    ^  _  <AA. 
App.      Dlv.      26-172;     1OCU1O0: 
155-94;  175*382;  1T6-123- 
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Misc.   15-479;   38-542;   43-368; 

48-355. 
N.     Y.     Supp.     40-S67;    04-559; 

1U1-1UOO,   1009. 
St.  Rtp'r.  32-418;  34-60;  67-586. 
Civ.  Proc.  1>-412. 
Abb.    N.   C.  22-152. 
How.  50-467. 
X.   Y.  Ann.  Cas.  6-16. 

9nl*«l.  1. 

Misc.  6-475. 
Snbd.  2. 

Hun,  42-558:  60-446. 

A  pp.    Dlv.  31-12. 

Misc.  0-213;  30-157. 

N.    Y.   Supp.  72-1006.  i 

St.   Kep'r.  20-492:  52-632. 

Civ.  Proc.  11-66. 

Abb.   N.   C.  22-156. 
1 7«MS. 

Hun,  53-516:  60-447. 

Ai>p.    IUv.    26-173:    175-383. 

Misc.    i6-563. 

N.    Y.    Supp.    161-1009. 

How.  50-467. 
1700. 
App.    Div.  31-12;  67-82;  176-123. 

Misc.  24-555. 

N.   Y.  Supp.  73-580. 

How.   50-467. 
1707. 

App.  Div.  67-82. 

N.   Y.  Supp.  73-580. 
1708, 

NT.    Y.   Super.  50-458. 
1700. 

N.  Y.  73-45  ;  143-308  ;  154-565  ; 
216-688. 

Hun,  83-207. 

App.    Dlv.    13-180;    61-195;    60- 
396;   85-84;    116-486. 

Misc.  8-618;  10-120;  25-430;  44- 
581. 

N.    Y.   Supp.  44-273:  54-930:  58- 
283  ;  76-520  ;  74-991 ;  00-130 ; 

•  137—536. 

N.  Y.  Ann'.  Cas.  2-235;  4-60. 

N.  Y.  73-45;  143-348;  154-565; 

216-688. 
Hun,    KH-207:    02-20. 
App.   Dlv.  13-180;  61-195. 
Misc.  10-220. 
N.   Y.  Supp.  31-598;  58-283;  70- 

520.  ^  ^ 

N.  Y.  Ann.  Cas.  4-60. 

1711. 

N.    Y.  216-688. 

.\»)T).    Div.    13-180. 

3Iisc.    10-220:   ^7-211. 

N.   Y.  'Supp.  44-273 ;  137-o36. 

X.    Y.  Ann.  Cas.  4-60. 

1712. 

Hun,  60-446. 

Misc.    6-475;    18-661;    25-453; 

54-62. 


1714. 

App.   Div.   115-769. 

Civ.  Proc.  15-14. 
1717. 

N.   Y.   110-298. 

App.   Dlv.   12-174. 
1718. 

Hun,  88-20. 

App.    Div.    12-175;    78-445. 

Misc.    84-196.  ^^  ^ 

N.  Y.  Supp.  33-821 ;  145-850. 
1710. 

Hun,  35-68. 

App.   Dlv.  55-357. 

Misc.   26-374. 

N.    Y.    Supp.   56-210. 
1720. 

N.   Y.   124-148. 

Hun,  88-20. 

App.  Div.  67-372  ;  94-535  ;  157- 
430;   163-69. 

Misc.  48-355  ;  84-196. 

N.    Y.    Supp.    88-13;    142-382; 
148-471. 

Civ.   Proc.   15-193. 
1721. 

Hun.  31-529.  503:  48-449. 

App.  Dlv.  42-457 ;  67-130 ;  157- 
430:    163-69. 

Misc.  20-4.  323:  30-508:  33-283; 
34-64;    84-196. 

N.    Y.   Supp.  50-439;  62-797;  74- 
390;   145-850;   148-471. 

Civ.  Proc.  15-14. 
1722.  • 

App.   Div.   115-769;   178-887. 

Hun,  56-403. 

Misc.     16-174;    26-17;    54-307; 

56-448. 
.      N.    Y.    Supp.    44*601;    107-163; 
I  154-250. 

1723. 
I      N.   Y.   141-5. 
I      App.   Dlv.  78-445,  448. 
1725. 
Hun,  14-335.  **„..„ 

App.  Div.  45-555:  115-769. 
Misc.  26-662;  28-121;  43-366; 

48-355 ;    54-307. 
N.  Y.  Supp.  50-187,  303;  61-326; 

S7-493. 
Daly,   10-216. 
1726. 
N.   Y.  55-653. 
Hun,   44-434. 

App.  Div.  8-420:  36-110:  41-455; 

43-600;    54-128;    64-122;    78- 

445;      163-56.      576;      106-110: 

112-331;      115-709:      131-2SS; 

1 7%— :'S"' 

Mls<\  6-470:  16-174:  20-431 :  22- 

120;     2.1-757:     26-501:    2O-2S0; 

34-185:     :tO-345;     43-30S;     45- 

204  ;  54-308;  56-447. 

N.  Y.  Simp.  20-930;  55-183:  60- 

348;    06-397:    68-800:    71-831; 


NOTES. 


02-298,  997  ;  1*3-132  ;  08-581 ; 
107-103;   115-«3i>. 
Civ.   Proc.  15-11. 
N.  Y.  Ami.  Cas.  6-163;  8-241. 
1727. 

App.   DIv.   04-124;   115-709. 
Misc.  20-431;  37-792;  43-308. 
N.   Y.  Supp.  32-1088;  71-834:  70- 

897. 
St.    Kep'r.    50-564. 
Civ.    Proc.  8-47. 
N.  Y.   Super.  53-123. 
N.   Y.  Ann.  Cas.  8-241. 
Subd.  2. 
N.  Y.  57-605. 
App.  DIv.  31-257. 
Misc.   11-173;  2S-121. 
N.  Y.  Supp.  50-303. 
St.    Rop'r.   2-21C. 
172M. 

N.'   Y.   115-171. 
Him,   51-453. 
Misc.   43-308. 
17211. 

Misc.  43-368. 
1730. 
N.    Y.   101-179:   150-189. 
Him,   62-581. 

App.     Div.    54-128:  -64-122:    66- 
30;     78-445;     102-484 ;     103- 
57,  00;    115-709. 
Misc.    0-476:    7-071:    8-009:    11- 
173;     16-174;     17-543:    22-119; 
28-121:     37-792;    »0-::4.~>:    43- 
368:  48-355. 
N.    Y.    Supp.    28-57;    41-249;   55- 
483;    50-3(13;    06-897;     71-834; 
76-897;  02-942. 
Ni  Y.  Aon.  Cab.  8-243. 
1731. 

N.    Y.    1OI-180;    133-434. 

App.    Div.   68-13. 

Misc.    11-173;    22-119;    48-354; 

71-510. 
N.   Y.   Supp.  41-240;  130-7S4. 
A  lib.    N.    C.    20-152. 
X.    Y.   Rupor.   51 -4  SO. 
How.   N.   8.  3-441. 
SiiImI.  1. 

Misc.    11-173;   17-545;   28-122. 
Sul Ml.  2. 

Hi  in.  85-378. 
1733. 
Misc.  48-3.14;  71-43. 
N.   Y.   Supp.  84-203:  133-640. 
1 736. 

N.   Y.   1O3-404. 
How.  00-310. 
17  12. 

X.    Y.    101-41:   164-4. 
App.     Div.     58-375:    82-335:    OO- 
039;     103-75;     111-190;     137r 
290. 
Mi-v     :n-?cs-     •i3-..".12:     6-5-522 

<?  1--.V:  J»7-i  '(! 
;<.     \.    Supp     ••»•-•':"•    o:?-looi; 
k>V-.^M.:    110-1M»:    I2.J-1". 


Civ.  Proc.  15-008, 

N.   Y.    Ann.   Cas.  8-14& 

1748. 

N.   Y.   108-304;   206-341. 
Apn.    Div.    58-375;    7«>-576:  88- 

335;     ©6-639;     105-313;    111- 

190;  110-3,  11;  128-S46;  190- 

50;     137-290;     130-121;    U«- 

33,   36;   162-26. 
Misc.      S4-268;      37-143;     5<S-7m; 

62-522,    &J>2;     64-3M;    71-Ttti; 

OO-50S. 
N.   Y.   Supp.   52-72 ;  68-76 ;  M- 

923;    02-218;    07-580:    lOtf-r 

117-671;       110-189;      122-43; 

1 23-1056 ;     1 35-1 70 ;     130-mi: : 

158-51.     413:      160-S33;     1«3- 

432;    164-112. 
X.  Y.  Ann.  Cas.  1-381;  8-146;  »• 

441.  n. 
Snbd.  1. 

Hun,    37-292. 

App,    DIv.    137-290. 

Misc.   80-337:    07-154. 

N.     Y.     Supp.    60-634:    142-14? 

160-1020. 
Snbd.  2. 
N.    Y.   101-41. 
Hun,    71-525;   92-416. 
App.    Div.    141-614. 
Misc.  07-151. 

N.    Y.    Supp.    126-317;    128-892 
fit.  Uop'r.  54-880. 
now.    N.    S.   3-288. 
Snbd.  3. 

St.   Rcp'r.  53-688. 
Snbd.  4. 

N.    Y.   174-467 

App. '  Div.   6-434;   TO-576;  138- 

450;    162-27. 
Misc.   6-356:  8-588:   12-467;  1T- 

320;   34-692;   07-140. 
X.    Y.     Supp.    20-1114:    70-1Q12: 

75-622;      100-568;      146-1019: 

161-99. 
Abb.  N.  O.  81-382. 
How.   66-215. 

N.  Y.  Ann.  Ca«.  1-382:  10-477. 
Snbd.  5. 

App.  Div.  30-448;  162-27. 
1744. 

App.    DIv.    18-316:    58-376:  88- 

336;    06-639;    156-295;   «»■ 

26. 
MIsr.     22-153:     34-209:     37-148: 

43-813;  65-522.  582;  64-G51; 

03-317. 
N.    Y.    Supp.    4O-0:    60-4*34:  74- 

447;     81-923:     88-854:    117- 

671  ;  138-505;  146-1019:  15ft- 

OSS;    16:5-432. 
N.  Y.  Ann.  Cae.  8- 14a 
1745. 

N\    Y.   1OS-304. 

Hun,   02-416. 

App.      DIv.      136-56;      130-121: 


141-01!;      146-518;     lOl^iB: 
172-270:    173-7C9 
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Misc.    63-522;    04-051;    08-174; 

92-393:   O6-1S0. 
N.     Y.    Supp.    02-218;    114-497; 

123-629,  1050;   129-317  ;  131- 

671;    149-688;    156-194:    159- 

353,  310:    163-733. 
Abb.  N.  C.  31-74. 
N.  Y.  Ann.  Cas.  8-146. 
17441. 

App.   Div.    1BO-295. 
Miac.   63-522:   04-051. 
N.    Y.    Ann.   Cns.  8-140 
N.   Y.  Supp.  135-176. 
1T4T. 
N.    Y.  217-441. 
A«p.      Div.      78-582;      193-314; 

T5O-205;     152-33.     87;     179- 

872. 
Misc.   69-522:   94-0.11. 
N.   Y.   Supp.  134-1018;  133-176. 

136-806;    156-718. 
N.   Y.   Ann.  Cas.  8-146. 

1T4«.  _        ^ 

N     Y.   152-120;   217-448. 

App.  Div.  150-295;  170-872. 

Hum  42-189. 

Misc.   63-522. 

N.  Y.  Ann.  Cas.  8-146. 

N.      Y.      Supp.      134-1018;     135- 
176;  156-713. 
1749. 

Misc.   63-522.   582. 

App.    Div.   164-803. 

N.  Y.  Supp.   140-219,  688. 

N.  Y.  Ann.  Cm.  8-146. 
17ISO. 

N.  Y.  37-434. 

App.     Div.    30-452:    62-470;    75- 
552;    105-814;    188-456;  159- 

295 

Misc."  8-500;  37-30:  49-312:  63- 

522;   64-0.11;   09-80. 
N.    Y.    Supp.   52-72;   70-742;   78- 

270;   163-462. 
N.  Y.   Auu.  Cas.  8-146. 

Mine.   24-373;  63-522. 
N.   Y.  Rnpp.  53-677. 
N.  Y.   Ann.  Caa.  8-146. 

Misc.    63-522;    64-651;    68-571; 

99-490. 
N.   Y.   Ann.  Cas.  8-140. 
App.     Div.     149-220;     161-493; 

162-25. 
N.   Y.    Supp.   125-191  ;   126-149  ; 

146-782,   1019. 

17*5<!fc. 

App.      Div.      88-840;      139-121; 

162-001. 
Misc.     37-26:    93-522;    69-490; 

71-500;    92-90. 
N.   Y.  Supp.  32-875:  74-714:  81- 

1000:      123-1050:      126-140: 

139-875;    156-171. 
N.  Y.  Ann.  Cas.  6-260:  8-146. 


1TB4. 

N.    Y.  47-134;   59-184. 

App.      Div.      112-505 ;      139-50 ; 

153-646. 
Misc.  93-522. 

N.    Y.    Supp.   98-415  ;    1*F,t0flo 
N.   Y.  Ann.  Cas.  8-146. 
1755. 

App.  Div.  58-375. 
Misc.    63-522. 
N.  Y.  Ann.  Cas.  8-146. 
1756. 

N.     Y.     86-18:     99-602:     99-4.10; 

118-552;    143-357;    299-76. 
Hun,    36-417;    38-08:    63-517. 
App.    Div.    38-376;    83-127:    8*- 
340;  96-287;   124-784;   133-39. 
Misc.  52-10. 

N.    Y.    Supp.   69-76;  82-568;   80- 
215;    109-770;    199-387;    113- 
1024;   151-1064. 
Snbd.  1. 

Hun,  28-285. 
Snbd.  2. 

N.   Y.  143-157. 
Hun,  2H-285. 
Misc.    89-519. 
N.    Y.    Supp.    151-1064. 
Snbd.    3. 

N.  Y.   Supp.  134-108;   151-1004. 
Snbd.    4. 

App.   Div.  96-288. 
N.      Y.      Supp.      134-108;      151- 
1004. 
1T57. 

X.    Y.    143-239;    157-236;   211- 

163;   214-210. 
nun.  39-15*1:  68-308;  78-010;  92- 

380. 
App.  DJv.  73-60;  88-340;  116- 
424;  122-874:  124-784;  137- 
138;  147-915:  151-525:  153- 
380,  412;  158-32;  159-570; 
100,  240,  245,  478;  1 94-527  ; 
195-28. 

Misc.    34-479;    64-124;    74-507; 

92-99. 
N.     Y.     Supp.     76-028:     84-1000; 

191-828;     197-878;      I 99-3*7; 

129-144:       139-.1IM;       132-500; 

139-210;    142-128;     141-049; 

145-652;  140-901,   1027;  136- 

171. 
N.  Y.  Ann.  Cas.  9-200. 
Snbd.  1. 

N.     Y.     116-635;    143-239;    157- 

236. 
Hun,   44-183. 

App.  Div.  58-375:  111-242. 
Misc.  35-227:  99-574;  73-10. 
N.    Y.    Supp.    196-843:    113-1024. 
St.   Rep'r.   1-285:  21-242:  39-050; 

51-883. 
Civ.   I'roc.  8-440;   11-100. 
Snbd.  2. 

N.    Y,   299-440. 
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App.    Dlv.    111-242,    253;    155- 

418;    170-174. 
Misc.    66-577;    77-243 ;    92-564. 
N.    Y.    Supp.    7t-6iC;    122-162; 

189-106*#    140-388;    150-459. 
N.  Y.  ±*n.  Cas.  10-121. 

17*«- 

N.    Y.    143-239;    2O0-76. 

App.       Dlv.       58-375;      123-752; 
120-404:  127-298;  144-847. 

Misc.  45-262;  93-318. 

N.    Y.    Supp.    108-334;   111-426; 
113-1024;    127-476. 

St.  Rep'r.  7-442. 

N.  Y.  Ann.  Cas.  6-29L 
Snbd.  1. 

N.  Y.  157-242. 

Hun,   77-598. 

Misc.   19-237. 
Snbd.  2. 

App.  Dlv.  41-349;  59-216. 

N.  Y.   Supp.  97-609. 

St.   Rep'r.   23-694. 

Abb.  N.  C.  17-239. 

How.   N.   S.  2-526. 
Snbd.  3. 

N.    Y.    2O0-76. 

St.  Rep'r.  7-179. 

Civ.    Proc.   9-434. 
Snbd.  4. 

N.  Y.  105-556. 

Hun.   44-291:   70-74. 

App.  Dlv.  34-461:  124-788. 

St.   Rep'r.   11-71;  53-437. 
1759. 

N.    Y.    173-379;    183-263;    200- 
77. 

App.      Dlv.      127-741:      138-839; 
146-281  ;    154-250  ;    155-231. 

Misc.    40-159  ;    49-600  ;    07-405  : 
74-535. 

N.  Y.  Supp.  99-1057. 

N.  Y.  Ann.  Cas.  5-204,  210. 
Snbd.  2. 

N.    Y.    129-566:    155-80. 

Hun.  43-181;  0O-479;  03-98;  82- 
123. 
).  Dlv.  18-35:  20-396:  33-297; 
►1-631:     58-375:     05-242;     74- 
261;  82-67,  71:  101-590. 

Misc.    3O-409;    74-587;    92-582. 

N.     Y.     Supp.    53-832;     77-476; 
150-274. 

St.  Rep'r.  39-482;  43-503. 

Civ.    Proc.    5-34. 

Abb.   N.   C.   17-263. 

N.  Y.  Ann.  Cas.  1O-S40. 
Snbd.  4. 

N.   Y.   118-552. 

Hun,   37-158. 

X.  Y.  Supp.  130-925. 
1700. 
Snbd.  1. 

App.   Dlv.   58-375. 

Misc.  28-54. 

N.  Y.  Supp.  59-818. 

St.  Rep'r.  17-453. 


AKi 


153-25* 


Snbd.  3. 

N.  Y.  118-552;  124-599. 
.761. 

X.   Y.   Supp.   146-846. 
I  702. 
N.   Y.  91-281;   HO-187;  118-53. 
Hun,   88-08;  82-179. 
App.    Dlv.    5N-375:     74-591:   **- 

.'{42;      92-443:      99-2*4:      123- 

385;    125-889;    126-622 ;  148- 

567;  156-692. 
Misc.  2O-043:  52-10:  6«-:W9.  315: 

96-457. 
N.   Y.   Supp.  69-76:    7T-r»6S:  M- 

1090;    87-137:     *N>-«»27:    !•■- 

770;    11O-303:    111-72:   1M- 

260;  132-964;  141-376;  144-   ■ 

289:    158-92:    163-230. 
St.  Rep'r.  23-694. 
Civ.   Proc.  5-307:  18-282. 
N.   Y.   Super.  55-346. 
How.  67-20. 
Snbd.  1. 

N.  Y.  73-369;  142-625. 
Hun,  65-455. 
App.   Dlv.   168-215. 
N.   Y.    Snpp.    140-275 
St.   Rep'r.  48-42. 
Abu.  N.  C.  17-258. 
Snbd.  2. 

N.   Y.  142-625. 

Hun,   65-455. 

App.   Dlv.    168-216. 

N.    Y.    Snpp.    140-275;    144-29: 

153-256. 
St.  Rep'r.  38-746:  48-42. 
Abb.   N.   C.  17-258. 
Snbd.  3. 
Misc.  5-557. 
N.    Y.    Snpp.   140-318. 
Civ.  Proc.  15-314. 
Abb.  N.  C.  17-259. 
Snbd.  4. 
Misc.  5-557. 
N.  Y.   Supp.  169-637. 
1763. 

N.  Y.  91-281;  118-553;   193-409. 

Hun,   28-285. 

App.  Dlv.  29-211:  58-37T»;  123- 

385;   124-785;   126-622;  154- 

497;  170-67. 
Misc.    70-62. 
N.  Y.  Supp.  105-917;  107-1093; 

109-387;   112-519;  156-90. 
St.   Rep'r.  40-680. 
N.  Y.  Super.  53-83. 
How.  67-20. 
Snbd.  1. 
N.  Y.   120-485. 
Misc.  54-293. 
N.  Y.  Supp.  139-78. 
Civ.  Proc.  5-308. 
Snbd.  2. 

N.  Y.  155-29. 

Hun,  82-181. 

Misc.  89-523. 

N.  Y.  Supp.  158-555. 
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1O1-590; 
1441-530; 


1O8-031 ; 

131-260 ; 

150-234 ; 


Snbd.  3. 

Misc.  54-293. 
App.  Div.  137-665. 
N.    Y.    Supp.    122-452;    128-495. 
1TG4. 

N.  Y.  193-409. 

App.   Dlv.  90-284;  120-622. 

Mlac  57-150. 

N.    Y.    Supp.    60-679;    79-613; 

144-289;    101-415. 
1T65. 

N.   Y.  193-409. 

App.  Div.  50-207;  84-589;  121- 

897;  124-780:  120-622. 
Misc.   65-200;   80-108. 
N.    Y.    Supp.    00-326;    82-1022; 

131-260. 
Abb.  N.  C.  17-236. 
Week.  Dig.  11-191. 
1766. 

N.  Y.  91-281. 

Hud,  65-456;  82-138. 

App.      Div.      14-544 ; 

124-568;      120-622; 

149-484;    167-425. 
Misc.    9-514;    55-406;    74-535; 

92-580;  06-59, 
N.     Y.    Supp.    30-337 

111-72;     113-214; 

151-220;      162-579; 

150-767. 
1767. 

Hun,  90-416. 

App.    Div.    5-499;    58-375;    74- 

591:  120-622. 
Misc.  74-538. 

N.  Y.  Supp.  35-877;  87-519. 
1768. 

N.  Y.  143-3B4 ;  200-77. 
Hun,  82-182. 
App.    Div.    04-2S8. 
Misc.  70-62  ;  80-523. 
N.  Y.  Supp.  80-215. 

N.  *Y.    110-519:    137-500;    104- 

183;  206-561. 
Hun,    28-285,    586;    31-290;    73- 

193 
App.  Div.  4-148;  11-200.  202:  41- 

225;  61-96;  73-69:  75-536;  76- 

132:    78-180.    578:    88-77;    MO- 

138 ;     03-151  ;     103-44.      75 ; 

109-503;     124-424;     130-874; 

143-484;    164-215. 
Mlac.    0-514:    11-593:    19-658; 

55-406;  57-200;  63-522;   74- 

535. 
N.  Y.  Supp.  SO-337:  31-977:  58- 

532;     70-72:     70-628:     78-32*: 

84-101 5  ;     06-522  ;     1 08-864  ; 

131-741;     140-313:     140-1027; 

161-408. 
Civ.  Proc.  14-308:  10-28. 
N.  Y.  Ann.  Can.  1-229;  5-292;  7- 

236,  256;  8-146. 
Week.  Dig.  18-877. 
1T70. 

Hun,  71-525. 


App.  Div.  00-452;  124-783,  793; 

126-622;    159-576. 
Misc.     25-569;     37-145:     40-362. 
N.  Y.  Snpp    55-1053;  74-447;  01- 

295  ;    «>4-ko»  \    1U7-655  ;    lOO- 

387;    111-72;    l**-649 ;    148- 

417;   150-636. 
Civ.  Proc.  15-284. 
Abb.  N.  C.  12-169. 
1771. 

N.    Y.    173-380;   210-17. 

Hun,  68-98,  100. 

Apj>.    Div.    14-544;    26-396;    21- 

220,  224;  51-462;  03-151;  lOl- 

589;     105-63;     124-568:     120- 

622;    127-741;    130-514;    138- 

759;   150-336,   792;   151-421; 

154-258. 
Misr.    18-335;   24-373;   40-600; 

55-406;    02-580. 
N.  Y.  Supp.  04-635:  87-519;  02- 

184;    03-847:    OO-1057;    108- 

931;    111-72;    113-321;    123- 

509;      135-248.      1080;      138- 
*      1082;        140-385:        150-636; 

151-329;    150-234. 
N.   Y.   Am.   Cas.   5-204.   210;   7- 

243,    300.    307;    10-349 ;    143- 

37;  145-939. 
1772. 

N.    Y.    182-40S;   208-97:  210-16. 

Hun,  33-116. 

App.  Div.  02-176;  03-152;  119- 

767;    125-724;    132-464;    142- 

462;   100-599:   172-S25. 
Misc.  7-582:  10-653;  20-492:  40- 

94;  00-316;   85-253;  00-73. 
N.     V.     Supp.     H7-510;    164-541; 

110-174;     HO-839;     120-936; 

1 28-259 ;      1 48-341 ;      155-423 ; 

150-817. 
St.   Rep'r.   14-255. 
Abb.   N.   C.   31-237. 
How.  01-280:  07-369. 
Daly,  10-306. 
N.  V.   Ann.  Cas.  7-251. 
1773. 
N.  Y.  75-344;  101-86. 
Hun,  21-288:  33-116;  34-235.  839. 
App.  Div.  10-296:  70-132:  77-14. 

10;    03-152;     100-331 ;    11 0- 

554:    122-789;    125-281:    127- 

725;   132-464;   140-256;   142- 

464  ;   145-846. 
Misc.    20-402;    35-330;    40-94 ; 

54-27:    50-239;    04-436 ;    74- 

537;   85-253:   OO-fttl. 
N.  Y.  Supp.  TO-268:  87-519;  101- 
725;    107-905;    100-189:    lio- 
201:     111-734;     HO-839;     118- 

625:  125-2;  130-368;  148-341: 

100-870. 
Civ.   Proc.  10-265. 
How.  01-280;  07-184.  369. 
Daly,  10-306. 
N.  Y.  Ann.  Cas.  7-252. 

App.     DiT.     96-285;     165-313 ; 
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128-544;  134-321;  143-485; 
1  -I4-.X47  ;  1 54-32  4  ;  lSK-L'l  ; 
1 02-003;    1117-717. 

Misc.  40-102.  103;  *O-150,  233; 
59-278;    O3-H0,    183;    01-152. 

N.  Y.  Si'i'i»-  81-342;  91-970;  92- 
7.s,-  93-1001 ;  199-464:  lOO- 
1004;  115-1037;  119-41;  129- 
444;  138-999;  141-929;  142- 
90K;  153-209;  151-1044;  109- 
.►37. 

Civ.   Proc.   10-424. 

N.    Y.   Ann.  Cas.  4-248. 
1TT5. 

X.    Y.  220-337. 

Hun.  79-393. 

App.      Piv.      47-391;      125-208; 

139-556. 

Misc.  8-s,  555;  43-249. 
N.    Y.    Supp.   28-05,   693:  29-783; 
55-202;  02-07;  109-230;  124- 
280;    14O-S07. 
St.    Rep'r.    14-427;    2.1-402. 
Civ.   Proc.    15-250;   19-53.   385.  - 
Week.   Dig.   11-327. 
X.  Y.  Ann.  Cns.  5-403. 
1770. 

N.   Y.   9.1-474;   09-12. 

nun,    58-161;    73-tl;    80-490. 
App.  Div.  4-425;  20-107;  35-113; 
19-270;    77-203:    89-80:     93- 

423;    129-10;    189-567.    151- 

400:   104-035;  170-211. 
Misc.  7-414;        -428:  17-124;  32- 
(188;   30-789;    43-249;   53-369; 

94-38S;   98-24*.   013. 
N.   Y.  Supp.  32-129:  3-1-1101;  54- 

705;     55-558:     04-483:     OO-540; 

74-873;       78-1078;       83-189; 

104-739;    107-983;    1*1-280; 

J  35-951  ;       1 4O-S07 :       15S-289  • 

1O1-9S0;    102-1005 ;    163-154.    ' 
X.   Y.  Auu.  Cus.  5-403. 
1777. 

App.    DiT.    113-14. 
Misc.  31-453;  43-249. 
N.   Y.   Supp.  98*1082;  155-1012. 
X.   Y.  Ann.  Cns.  5-403. 
177S. 

N.    Y.   88-424;   101-439;    119-4S3. 

Hun.    25-5M3:    54-451:    S7-235. 
App.    l>iv.    18-130,    390:    19-232: 
90-25;   lOl-H;   110-057:   127- 
10. 

Misr\  19-00S;  31-170;  43-248- 
03-.?S5:    04-00. 

N.  Y.  Supp.  44-1101;  55-707;  63- 
907:  NS-5IS.  709;  111-313; 
1 1 1-341  ;  110-771 ;  117-S07  ; 
153-108. 

X.   V.  Ann.   Cms.  4-338;  5-403. 

Wr-Pk.    Dig.   11-149. 
1  775>. 

X.   Y.   199-227. 
Ilun.    31-!  15:    80-322. 
App.   Div.  13-15:  54-330;  58-273; 
OO-30;    89-285;    104-218;    113-  I 


J  384;   121-781;    122-7*3;  145- 

570;    102-212;    10O-6G. 
Misc.   11-428;  18-425:  33-03:  43- 
249;  48-307;  52-101.  059;  00- 
3G9. 
N.    Y.    Supp.    60-513; 
9M-009  : 

129-879; 

29-98. 
Cas.  5-403. 


6H-10TM  : 
1O6-640; 

149-J-U7. 


98-574- 
107-860; 
Ahli.   N.   C. 
X.  Y.  Ann. 
1789. 

N.  Y.  63-114;  84-68;  8T-137;  ftt- 
598,     647;     112-323;      121-1M; 
157-003;     109-500 ;     173-43S; 
189-241;    190-227;    197-437: 
2O0-5(  Hi :      209- 1 74  ;      21 7-4?7 : 
219-372:   229-35*. 
Hun.  24-239;  28-270;  35-391;  70- 
310.    447;    88-73;    87-273;    90- 
359:   91-496. 
App.   Div.   13-15;   1T-893:  21-42. 
168:  24-50:  28-468:  88-61.  891: 
48-618;  44-104-  OO-30,  5W:  80- 
41;    81-212:    91-13;    93-609; 
104-248;    1O5-303;    118-361: 
llt-832;     1 20-730;      122-782: 
120-700;    130-411  ;     142-041; 
144-93,    576:    150-654;    157- 
257.    303,    003:    159-832:    101- 
753.    834;     102-641;     106-66; 
170-595;     171-497.     502:     172- 
352.   S74;    173-5:59,   655. 
Misc.   8-296:   14-24:   10*147:   18- 
379:     19-101.;     29-085;     21-309. 
491;    28-113.    302;    45-60.    107. 
181;  50-071;  59-4;  09-549:  62- 
541;      65-334:      68-184.      619. 
622;   71-238;  02-382;  98-253. 
N.  Y.  8tipp.  14-3f3;  2«-10f..  572: 
39-294;     31-713;     32-874:    33- 
821:    35-130:    36-257;    41-202: 
46-683;    47-218.    253.    3*6.   649: 
48-973:     51-1  IS;     55-902:     50- 
338;    59-261.    340:    73-403:    «K 
512.    717:    81-302:    84-135;    ?«- 
318;    87-516;    88-302,   313;   90- 
816;   91-591,    902:   93-776,  995; 
99-126;      197-631 »:      lll-|n*9- 
114-890;     115-1010;     fll»-ft?»: 
121-357;    122-211.    214;    125- 
335,   1042;   127-478.  046:  12*- 
331.    436.   933;    l29-on3:    1.15- 
1070  :  142-241  ;  144-901  ;  146- 
963:    147-193;    149-807;  153- 
890;   150-047;   157-862. 
Clr.  Proc.  23-351;  25-108. 
Abb.    N.    C.    13-177 
233,  435;  31-442. 
N.    Y.   Super.   49-237:  59-287. 
X.    Y.    Ann.    Cas.    4-73.    247:  5- 

403:  19-343. 
Daly.  10-460. 
Snhd.  1. 
Ilun.  77-314. 
App.  Div.  4O-306 
738;    157-254. 
Misc.    12-234;    71-256. 


18-434:  28- 


44-315;  t»>- 
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N.    T.    Supp.   33-1083;   60-619 ; 
141-961. 
Snbd.  2. 

App.   Div.   157-254. 
Misc.  12-234. 
N.    Y.    Supp.    141-961. 
Sabd.  3. 

N.    Y.  84-307;  112-320;  143-622. 
Hun,  32-192;  70-348. 
App.    Div.   5-230;   8-448;   44-104; 
BO-274;       71-234;       120-738; 
140-443;  157-254. 
Misc.   20-083;  21-748:  C4-141. 

N.    Y.  Supp.  33-1083:  48-26.  967: 
O3-0SS:    75-098;    118-1. 

St.    Rop'r.  39-5. 

Civ.  Proc.  15-23:  27-33. 
Sobd.  4. 

N.    Y.   22O-201. 

App.   Div.  171-457,  497. 

N.    Y.    Supp.   151-604;    156-1094; 
ltt©-98:    164-25S. 
17H1. 

App.   Div.   170-317. 
18O0. 

App.  Div.  88-534;  127-438;  133- 

N.   Y."  Snpp.  111-753;  117-228. 

St.    Rep'r.   16-882. 

Abb.  N.  C.  14-828. 

X.   Y.  Ann.  Cas.  5-403. 
1810. 

App.  Div.  144-483,  486 ;  155-386. 
Sut»«].    3. 

App.  Div.  155-328. 
1811. 

App.   D!v.  131-732. 

N.    Y.   Supp.   110-166. 
1812. 

N.    Y.    140-448. 

App.  Div.  01-405;  88-534;  132- 
267. 

Misc.  10-694;  12-56:  17-146; 
18-553;  20-14,  290;  55-627; 
92-244. 

N.  Y.  £upp.  45-800;  48-26;  70- 
637:  105-894. 

Civ.   Proc.  23-192. 

Abb.   N.  C.  20-99. 

N.   Y.   Ann.  Cas.  1-341;  5-403. 
1813. 

Ann.  Cas.  5-403. 


208;  81-315;  82-820;  85-982; 

*«35-560. 
N.   Y.  ^-o£r.  44-26. 
How.   50-Ir*>» 

Snbd.  1. 

Hun,  68-426. 
App.  Div.  2-14;  52-428. 
Misc.  2O-507. 
St.  Rep'r.  50-814;  52-757. 
Snbd.  2. 
St.   Rep'r.   50-814. 

App.  Div.   44-494;  78-73;   157- 

255 
Misc.  •  70-579. 

N.   Y.   Supp.   79-879;   127-934. 
Abb.  N.  0.  18-861. 
1818. 

Misc.    50-399. 
Barb.  33-527. 
Wend.  5-313. 
1819. 
N.    Y.    34-180;   72-317;   111-294; 

173-48;    211-15. 
Hnn,     12-207,    428:     13-33;     17- 

160.    192.    341;   44-394;   46-347; 

62-124. 
App.    Div.    29-402;    30-142;    68- 

204;   68-159:   89-568:    96-100; 

126-775;    128-21;    138-165. 
Misc.  9-234;  15-558;  31-117;  43- 

217;   51-382;  84-312. 
N.  Y.  Supp.  51-705;  03-796;  64- 

1077;   71-546;    74-443;   85-663: 

86-139;       88-1083;      101-283; 

111-116;    112-382;    123-166; 

147-550. 
Connoly,    i-326,    453;   2-160,   538. 
Dem.  3-30. 
1821. 

■42-189;  63-438. 


168- 
208- 

71- 


N.   Y. 
1814. 

N     Y.   100-35;  105-453:  155-387. 
nun,    40-62;   41-377:    43-434. 
App.  Div.  2-14:  25-207;  53-85; 

148-83;  153-42. 
Misc.    12-321  :    26-387 ;    57-525. 
N.    Y.   Snpp.  56-219. 
St.    Rep'r.  23-298. 

1815. 

Hun,   82-367:  85-308. 

Ann.    Div.    50-306:    52-426:    62- 

192;  84-233;  8a-442;   95-408. 
Misc.   80-303. 
N.   Y.  Supp.  63-585;  65-260;  78- 

1085 


N.  Y. 
1822. 

N.    Y.    144-512:     145-414; 

678;    182-270;   191-12; 

228;   211-328. 
Hun,   51-194;  60-4;  63-121; 

596;  77-196. 
App.    Div.    2-14;    9-167;    26-197, 

199:     45-281;    47-231;    54-283; 

67-434:     70-203;     73-409:     76- 

186;     88-393:     90-47;     95-209; 

98-430 ;      99-295 ;      101-556 

104-72 ;      100-181 ; 

lil-UO:      H2-r>48: 

125-747;     127-566 

141-171 ;     143-106 

147-218 ;     150-39 ; 

155-849;   158-825. 
Misc.     18-140:     20-460;     SO-367; 

31-47:  32-225;  33-323;  35-303, 

366;   36-312;    38-219.    407:   39- 

74.   437;    40-510;   55-180;   4S- 

494;  62-170.  599;  65-441;  71- 

105,  641;  92-598. 
N.  Y.  Supp.  28-449:  59-383:  61- 

131;    63-241;    66-664;    68-636; 


109-107 ; 
119-700; 
133-821; 
146-869 ; 
153-492  ; 


802;   138-537;   151-238;  156- 
438 
X.  Y.  Ann.  Gas.  1-205;  0-253;  10* 

Connoly,  2-141. 

i82». 

X.  Y.   103-302. 
A  pp.    Dlv.    163-42. 
Misc.   12-322;   16-518. 
Civ.   Proc.  15-185. 
Connoly,   1-363. 
1824. 

App.  DiT.  26-199;  87-184;  80- 
100. 

N.   Y.   Strop.  68-188;  84-926. 
Cow.   4-445. 
1825. 

X.    Y.    105-158|    115-896;    135- 

430. 
Hun,   70-478. 
App.    Dlv.    20-199;    34-387;    40- 

116;   SH-H2;    101-555 ;   lOS- 

587;   103-44. 
Mls<\   37-472;    04-117. 

N\ .X  .  ?UPP*    B^-SOO  :    118-46  ; 

137-110;    148-525. 
Deta.    0-287. 
Connoly.   1-363;  2-58. 
1826. 

N.    Y.   115-396;   135-430. 

Hun,  70-478. 

App.    DIr.    23-551;    34-387;    40- 

116;     105-587;     110-68;     103- 

43. 

Mi«<\     10-518;     37-156:     30-613: 
01-117. 

X.  Y.  Supp.  48-886  :  54-269 ;  04- 
2R6;   118-46;   157-110. 

Connoly,    1-363;   2-58. 
1  827. 

lli-n,   70-478. 
1830. 

Misr.   73-24. 

Connoly,    1-363. 
1832. 

ITun,  82-113. 
Mis.\    13-374. 
1833. 

Drni.  2-147.    ' 
1834. 

Nun.  74-275. 
1835. 

X.    Y.    110-562;    111-577;    141- 

170,    1.94;    10K-578. 
nun,      43-247;      01-04;      00-280: 

7O-470 ;     81-404:     85-489;     88- 

130.   ni4;   02-447. 
App,    Dlv.    20-lp.D;     30-585:     40- 

117;      47-34;       18-521:      51 -IP; 


NOTES. 


ftT-183;  78-400;  03*2bl;  •&- 
210;  11O-S20:  120-14;  i*4-«L 
60  ;  143-105  ;  15O-6S0. 

Misc.     10-555;     2tt-3ifc:     33-S34; 
35-580;   38-221. 

N.  Y.  Supp.  «2-3SS;  34-761:  Sft- 
608;  55-796:  ttl-JWJ:  62-£& 
801:  08-1*8;  77-134;  S7-«T4 
88-565;  104-887;  113-285*; 
l27Hfty :  14 1-431 :  14*-«K: 
10 1-582;    103-703. 

St.   Rep'r.  50-433. 

N.    Y.    Ann.    Cas.    7-145.    153;  8- 
338;  0-254;  10-333. 

N.  *Y.  1O4-230;  110-562:  111- 
577;    141-179;    108-37S. 

Hun,    32-474.    4S1:    37-310;    42- 
205;     43-247;     64-94:     6C-2t«: 
70-479;     83-406;    84-494;    86- 
,  489;    88-130.    314;    92-447. 

App.  Dlv.  26-199;  27-179;  36- 
585;  40-117;  47-34:  48-nM; 
53-319:  54-19;  57-183:  5K-*: 
0O-283:  73-409,  590;  75-423. 
7«-186.  811:  85-8:  03-3M:  8£ 
208;  00-295;  lOO-lll  ;  *19- 
6201  126-14:  143-105;  1»- 
493  ;  150-689. 

Misc.  8-469;  24-220;  £8-30*, 
562;  30-367,  636;  31-41*:  33- 
324;  35-5S0:  38-221:  41-506. 

X.  Y.  Sudd.  31-878;  32-38*:  3©- 
608;  44-196;  55-*hT  1066:  »u 
1045;  CO-513;  fll-131.  953:  «2- 
332,  393.  861:  04-252:  03-ftTr 
08-188;  77-39.  134:  78-315.  477 
80-37:  82-949 ;  85-12;  87-6T4: 
88-565:  ttO-1074:  88-67*: 
104-887;  112-289;  118-707: 
1 27-(«9 ;  1  ;|8-^17  :  1  i  1  -451 : 
101-582;    103-703. 

St.   Rep'r.   56-433. 

NY.    Anh.    Cas.    7-145,    153:  8- 
138;  9-254;  10-335. 
1830n. 

N.   Y.  210-371. 

App.      Dlv.      152-84: 
108-34. 

X.    Y.    Supp.    104-59; 
144-839:      148-R15 I 
153-866. 
1837. 

X.    Y.    lOS-488;    133-177:    108- 

161. 
Hun.  50-443:  60-164. 
App.     DiT.     8-100;     87-323:    30- 

402:  50-81:  51-77:  08-2T6:  72- 

601 ;  78-367  ;  70-66  :  96-2*6: 

HO-165;    103-7S8;    146-633: 

1 60- 1 85:   1O1-S90. 
Misc.      8-149:      17-651;     23-36-r,: 

27-107:   35-641. 
N.   Y.  Supp.  51-318;  56-2^:  63- 

440;    04-518;    76-258:    TO-lOW. 

1102  :  122-620  ;  145-1083. 
X.  Y.  Ann.  Can.  1-42. 


139-800: 

irt«-n.M . 
181-T4: 


4O&O 


NOTfiS. 


is:is. 

N.  Y.  1-593. 

A  pp.  DlT.  t2-C01 ;  lflo-486. 

]>r.  y.  supp.  7o-fcr>s ;  143-10:13. 

Ifi-n.   77-248:  80-581. 


APR..  D|V.  te-OOl ;  lOO-4S0. 
i«4<X 


Hupp.  2*-4T2:   56-2M»;  70- 

;sj  110-1030 :  145-1033 


App,   Div.  72-001. 
N.  V.  Supp.  70-258. 
THAI. 

Hun,  30-448. 

App.  Div.  51*77;  72-601;   HO- 

165  :ltiOc-487. 
Mi»r\  1111-35. 

N.  T.  Supp.  f2-M  :  te-258  ;  145- 


1083. 
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N.    V;  3-261:  03-441. 

App.  Div.  72-601  ;  lrtO-487. 

N.  T.  8upp.  f  6-256  ;  145-1038. 
1H4B* 

N.    Y.    100-160. 

App.   Div.   138-76.   01:    1 40-630; 
141-907;   168-710. 

N.   Y.   Supp.    1*5-082:   126-480. 
1S44. 

N.   Y.  63-438;   149*66!   19O-.100, 

Hun.  03-686. 

App.  Div.  30-51);  40-014:  SO-» 
368;  60*00)  72-001;  112-243; 
lfll-306. 

MlBC.   25-184  \  2*-106:   30-87. 

N.    Y.   611pp.    07-616;    72-44;    70- 
258:  115-280. 

St.    Rep'r.    12-714;  29-104. 
0ul>d,  li 

Ht.   ftep'r.  46-370. 
Babel .  2. 

Hnn>   30-218;   40-064;    03-342. 
imm.   4-104. 
1 S!  5. 

App.  Div.  72*601. 

N.  Y.  Supp.  70-258. 
1848* 

ndtl.    63-844;    70-480:    88-427. 

App.    Div.    50-82;    72-601. 

N.    Y.  Siipp.  03-440;  76-258. 
1847. 

Hun,  79-487. 

App.   Div.  72-601. 

Misc.  41-318, 

W.  Y.  Bupp.  76*268. 
1848. 

N.  Y.  6IM96;  134-188, 

Him,   48-52:    03-330;    88-427. 

App-  Div.  50-366;  72-601  ;  HO- 
165;    112-243. 

MIkc.   30-305. 

N.JT   Supp.  63-586;  70-258;  »8- 

St.    Rep'r.   16-714}  20-104. 
Bttftrt.  2. 

Hun.   73-432. 
Abb.  N.  0.  18-147. 

10N7 


'^; 


Ifc49. 

V   v     173-412. 

Hun,  3WJ.S7. 

App.  Div.  «~i«~u66;  72-601;  110- 

165:  112-243:  ^no-487 
Misc.   30-305. 
N.     Y.     Supp.     03-58.*)  ;     7r»-a- 

145-1033. 

isr»o. 

Hun,  63-330;   79-487. 
App.   1)1  »■.  72-001. 
N.  Y.  Supp.  70-258. 

isr»i. 

App.   Div.  72-001. 

N.  Y.  Supp.  70-258. 
1852. 

tf.  Y.   124-340. 

Hun.  87-220. 

App.  Iliv.  t2-601  ;  112-245; 
110-600;    140-632. 

Misc.   17-050. 

N.  Y.  Supp.  70-258;  OH- 2 70 ; 
104-200. 

Civ.   Proc.  7-100. 
1853. 

Hun.   70-487:   87-220. 

App,  DJv.  72-001:   135-410. 

N.    Y.    Supp.    70-258;    110-021. 

St.    Rep'r.    12-713. 
1854. 

Hun,   79-486. 

App.  Div.  34-50;  72-601;  112- 
245;   140-631. 

Misc.  42-335:   62-298. 

N.  Y.  Supp.  76-258. 

Civ.  Proe.  7-100. 
1855. 

App.   Div.  72.801, 

N.  Y.  Supp.  70-258. 
1850. 

App.   Div.  72-001. 

N.  Y.  Supp.  70-258. 

Paige,  5-254;  9-28. 
1857. 

App.   DIV.  72-001. 

N.  Y.  Bupp.  70-258. 
1858. 

App.   Div.  72-001. 

N\  Y.  Supp.  70-258. 
180O. 

N.   Y.    173-404:    190-161. 

App.  Div.  50-360  :  72-001  :  llO- 
165 :    1  1 2-243.    2 15 :    1 02-7SS. 

MIrp.  8-400;  17-051:  27-107: 
30-305 

N.*   Y.    Supp.    63-585;    OI-4:    70- 
258;   122-020. 
1801. 

N.    Y.   94-535;   112-113. 

Hun.  28-242;  45-234;  47-7:  73- 
143. 

App.  Div.  47-125  :  01-31  :  80-73  : 
10O- 4  85. 

Misc.  03-171  :  04-003:  75-4.°.4. 

N.  Y.  Supp.  70--»53:  .m»-«iii: 
114-015:  1 33-51 5 :  1  13-32  i : 
1 55-8  73. 


NOTES. 


St.   Rep'r.   34-951;  49-203. 

Abb.  N.  C.  17-332. 

Dem.   4-58. 
Sobd.  1. 

N.    Y.  84-643*   t>4-535. 

App.  Dl.v.  «1-31;  80-75. 

g/nep'r.  46-359. 

Oiv.   Proc.  5-87. 
1802. 

Misc.   61-208;  04-603. 

N.  Y.  Supp.  143-324. 
1 803 

Misc.    01  -208;   G4-603. 
1804. 

Misc.   64-603. 
1865. 

N.  Y.  139-210;  161-176:  171-176. 

Hun,    76-522. 

App.     I)!v.    53-106:    70-523;    74- 

567;  104-325;  131-876;  158- 

845. 
Misc.      11-65:     19-387:     25-461; 

30-2;   31-423;   30-473;   39-717; 

51-543:  61-208;  64-603;  75- 

434:   89-21;   97-502. 
N.   Y.   Supp.  44-353:  55-644;  61- 

430:     05-570:     73-80S:     75-373; 

77-748;      110-304;     135-515; 

143-324;    152-557:    1O3-308. 
Abb.  N.  C.  17-328. 
Rcdf.  5-376. 
Dem.  0-31.  361. 
Connolv.   2-212. 
N.  Y.  Ann.  Caa.  10-440. 
1800. 

N.    Y.    108-255.    265;    112-104; 

139-210;  205-236;  213-54. 
Hun.   41-366:   47-65.   66:   48-534: 

50-236:   03-71:    81-223. 
App.    DIv.  9-35:  45-532:  70-205; 

1 01 -1 24  ;    1 23-1 39  ;     1 24-703  ; 

131-270;    144-23. 
Misc.    8-392:     24-626:    27-429; 

03-607;     04-603:     88-421;    OO- 

416. 
N.  Y.   Supp.  30-677:  54-127;  61- 

448;    91-937;    118-629;    126- 

43;    128-1020. 
St.    Rcp'r.    10-26. 
1807. 

N.   Y.    108-255:    112-104. 

Hun,  48-534:  81-223. 

App.    DIv.  9-35:  63-31. 

Misc.   8-392;   04-603. 

N.     Y.     Snpp.    '30-077:     70-252; 

114-615:   121-590,   939. 
1808. 

X.   Y.    Supp,    152-548. 
1809. 

A  op.  DIv.   155-166. 
Misc.   39-718. 
1870. 

N.   Y.   213-104. 

App.  DIv.  20-124  :  47-472 ;  108- 
~~'       144-636;    146- 


251  :    57-502 ;    14 
68,  706:  10O-405. 

Misc.    90-133:    9H-540. 

N.   Y.   Supp.   95-740. 


1871. 

N.     Y.     47-299;    9S-40;     99-61C: 

121-241 ;      148-584 :       194-72; 

199-63,   501;   20 1-362. 
Hun,     14-355:     16-587;     36-165: 

81-286;  88-171. 
App.    Div.   3-280;   8-563;    31-90$; 

82-576;    40-406:     42-316:  60- 

3/J:  .X1-104^  ^3-29;  SO-343: 
84-2 18  ;  98-256  ;  107-466 : 
J1J-95 ;      118-900;      131-238; 

loI-132 :    144-r>40'    15»^ 
Mi.sc.     40^348:     51-215:     S9<& 

61-344;   62-540;    79-521:  8»- 

469;   90-306;   94-702. 
N.  Y.  Supp.  35-583:  69-708:  70- 

90-481:       99-748:        113-2*; 

115-1016;  127-184;  129-841; 

J43-358;     144-690;     152-584, 

1035:  158-437. 
Civ.  Proc.  14-377:  15-220. 
N.  Y.  Ann.  Cas.  1-397;  5-195-  •» 

461. 
Week.  Dig.  25-256. 
1872. 
N.  Y.  6-236:  19-369;  32-233:69- 

30;  74-437;  194-72. 
Hun,  91-189. 
App.     DIv.     107-466;     135-422; 

159-429 
Misc.  62-540;  79-521. 
N.    Y.    Supp.    75-728;    115-1018: 

119-994*     144-690;     153-584 
App.  DIv.  49-406;  71-104. 
Civ.  Proc.  14-146. 
1873. 
N.  Y.  6-286:  19-369;  35-361;  48- 

88:    51-338;    66-379;    67-543: 

194-78. 
Hon,    12-306:   13-273:    58-322. 
App.     DIv.     107-466;      113-900; 

137-642. 
Misc.    51-215;    62-540;    79-521: 

89—560 
N.     Y.     Supp.     75-728;      90-4S1: 

99-748;     115-1016;     148-353: 

152-51,    548. 
Add.    DIv.    4O-406;    71-104;  96- 

N.  Y.  Ann.  Cat.  4-651. 
1874. 

N.  Y.  166-129. 

App.  DIv.  4O-406;  71-104;  167- 
466;    137-642. 

Misc.  62-540:  79-521. 

N.   Y.   Supp.   75-728;   115-1016: 
152-584. 

N.  Y.  Ann.  Can.  4-351. 

Barb.   6-481;   10-598. 
1875. 

App.  DIv.  71-104;  107-466. 

Misc.  62-540:  79-521. 

N.   Y.   Rupp.   75-728;  115-1016; 
152-584. 

N.  Y.  Ann.  Cas.  4-351. 
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NOTES. 


App.    Dlv,     8-563:    38-318;     40- 

406 ;  71-104  ;  lOT-466. 
Bftisc.  63-540;   79-521. 
N.   Y.   Supp.  75-728;   115-1016; 

152-584. 
Civ.  Proc.  14-377. 
1877. 

N.   Y.  13-488. 

App.    I >hr.    38-126;    40-406;    71- 

104 ;  107-466. 
MlBC.  62-540;  79-521. 
N.  Y.  Supp.  56-545;  ?5-28;  115- 

1016;    152-584. 
How.    12-457;   17-31. 
Barb.  58-625. 
N.  Y.  Ann.  Cas.  1-153. 
1878. 

App.  Div.  40-406 ;  71-104 ;  107- 

466. 
Misc.  62-540:  79-521. 
N.   Y.  Supp.  75-728;  115-1016; 

152-584. 
How.  Pr.  12-457. 
1879. 

N.    Y.    136-259;    194-72;    201- 

862. 
Hun,  27-44;  34-157;  48-577;  60- 

480 
App.    Div.    15-341;    24-555;    40- 
406;   41-380,   538;   54-171;   60- 
94.  277 ;  71-104 ;  84-218 ;  107- 
466;  113-900;  144-551. 
Misc.  51-210;   62-540.  79-521. 
N.  Y.  Supp.  49-981:  69-708;  70- 
170;      75-728;     99-748;      lOO- 
990;    115-1016;    152-581;   159- 
815. 
N.  Y.  Ann.  Cas.  1-397;  7-258. 
18SO. 

N.   Y.  66-621. 
Hun,  15-235. 
App.   Dlv.  43-95. 
Misc.  5-582. 
1881. 

How.  28-1. 
Wend.   11-28. 
Misc.  89-749. 
1882. 

N.  Y.  Supp.  79-868. 
1883. 

N.  Y.  11-61. 


App.  DIy.  48-95. 
1885. 

App.  DIy.  48-95. 
1886. 

App.  Div.  48-95. 
1887. 

App.  DIy.  43-95:  81-304. 
N.   Y.   Supp.  80-924. 


N.    Y.    9-176;    56-599;    58-402 ; 

182-369 
App.  Div.  43-95.  103:  81-304;  89- 

Mlsc.    5-532:   34-585. 


N.  Y.   Supp.  59-529;  80-924. 

Daly,  7-340. 
1890. 

App.  Dlv.  43-96;  89-6. 

N.   Y.  Supp.  59-529. 
1891. 

N.   Y.   102-538. 

MiBC.  8-587;  13-71. 
1892. 

N.   Y.  56-599. 

Misc.  13-72. 

Barb.  46-287. 
1893. 

N.   Y.  2-182. 

Hun,  58-243. 

App.  Div.  44-463;  61-447. 

N.  Y.  Supp.  61-33;  70-679. 

N.  Y.  Super.  59-481. 
1894 

Bnrb.  29-239. 

Johns.  6-101. 
1895. 

N.   Y.  50-176. 

N.  Y.  Supp.  88-1004. 
1897. 

Hun,  34-112. 

App.  Dlv.  61-447;  75-127. 

Misc.  40-30. 

N.  Y.  Supp.  70-679;  77-410;  92- 
122. 

Civ.   Proc.  7-406. 

Abb.   N.    C.    15-231,  462;  29-114. 

Barb.  22-137. 

Week.  Dig.  14-362. 
1898 

Hun,    14-263;   54-610. 

N.  Y.  Supp.  124-913. 
1899. 

N.    Y.   37-108. 


App.  Dlv.  90-423. 
Misc. 


..__.   19-134. 
N.    Y.   Supp.   86-415. 
1900 

App.    Dlv.    15-209;   136-629. 
N.   Y.   Supp.   121-380. 
N.  Y.  Ann.  Cas.  4-174. 
1901. 

N.    Y.  214-104. 
N.  Y.  Supp.   121-380. 
•     App.    Dlv.    136-629. 
1902. 
N.    Y.    15-432:    23-405;    24-181; 
35-352:    08-523;    99-258;    198- 
166;    11O-504;    117-542:    142- 
203:       161-96;       164-58,       145; 
166-203;      182-393;     183-397; 
197-319;    204-139;    208-359; 
212-207;      213-103;      214-35, 
101;  219-308,   345.  471. 
Hun,     46-538;     49-535;     75-152; 

78-577;  82-307. 
App.  Div.  8-510:  11-165:  12-31, 
156,  524;  13-170;  14-51:  21- 
315:  22-522:  23-135;  24-113; 
26-124;  45-300;  52-76;  55- 
11;    57-164,    212;    65-170;    66- 


!OS9 


NQTJD8. 


484;  78-363;  79-254;  86-343: 
83-342:  84-550;  8«-252 ;  H9- 
•252;  01-384;  04-35:  95-150;  08- 
1(H),  378,  382 ;  89-604  ;  iiia- 
507;  1O5-4B0;  169-012,  704; 
112-143,  356,  744;  113-70,  7«, 
00.  109 ;  121-128,  714  ;  122- 
581),  817;  18o-391;  124-352: 
1 28-544 ;  1  36-387 ;  1 31  -  445. 
832;  135-329;  187*408;  10O- 
449  ;  142-54  ;  14  |-92,  035  ; 
140-68;  152-84,  742;  153- 
620;  155-374,  650 
433;  157-253.  417. 
404  ;  103-50,  825. 
30.  •  4GS;  171-393, 
«>■>•>  2*M.)  002 
Mls7~' 0-355;  i:H«:  10-077:  20- 
66:     33-729;     30-123;     42-6ir 


150-161, 
651  ;  166- 
829;  100- 
490;     17-- 


87-81;     02-407;     fld-127. 


50-482  ;  61-502 ;  70-34J. 

330 
291. 
.    V. 
36. 
49; 


Supp.  20-571;  47-235;  48- 
940:  50-190:  03-580:  65- 
OO-1108:  08-1050;  72-508. 
1053;  73-296;  82-306;  84-1053. 
86-50;  87-67.  625,  906;  80-553; 
02-914;  94-203:  00-244;  07- 
1107;  08-867  ;  166-731;  167- 
604;  120-1;  134-660;  186- 
SSO;  128-931.  933;  126-378; 
130-555 ;  131-1  ;  130-256. 
654;  138-894;  146-559;  141- 
961,  1000;  147-475;  148- 
509;  151-286;  156-7 ;  157- 
31 S;  158-658;  159-257.  535, 
1060;    166-172,   402. 

St.    Rep'r.   37-556. 

Civ.  Proc.   10-391. 

Abb.   N.   C.  20-293:  31-249. 

N.    Y.   Super.    54-146. 

N.  Y.  Ann.  Caa.  1-387;  4-9;  5- 
121;  0-304.  n.,  385. 

Oonnoly,  1-365. 


142-203;     107- 

;  204-139;  213- 

210-345.  47.  536. 


1003. 

X.  Y.  98-5123; 
319;  201-487 
103;   214-104; 

Hun.    40-535:    85-195;   87-411. 

App.  Div.  12-31;  23-135;  20-. 
124:  45-309:  47-472:  53-445; 
84-359;  85-477;  88-252;  80- 
252;  04-35;  05-150;  98-382: 
168-250;  121-1-2S.  714;  136- 
3S7;  137-409;  130-452:  144- 
635,  642;  140-68:  152-86, 
742;  155-656;  150-433;  166- 
401;  102-851:  173-419;  175- 
702. 

Mi«\  40-403;  51-320:  70-341  ; 
88-3:59.   158;  wi-127:  98-530. 

X.  Y.  Snpp-  20-571:  34-359:  48- 
940:  63-5*0;  72-036:  81-356: 
87-906;    88-847;    03-710;     1<>1- 


1'75:   128-irn  : 
5"  :  149-559  : 
170;    151-286, 


120-378  ;    130- 

141-1000:  148- 

953;    152-215; 


156-143;    loO-53o,    1U»jO;    100- 

172. 
Civ.  Proo.  13-347. 
Connolj,  1-365. 
X.  Y.  Ann.  Ous.  5-121. 
1004. 

X.  Y.  08-523:  11O-504:  117-542; 

142-203;     177-384;     183-40* ; 

261-487;      213-10H:      214-104; 

210-345,   471,    534. 
Hun,   78-278;  87-411:  KS-364. 
4DP.    PIv     0-48;    8-5 in :    23-1;/.: 

86-124;  31-45Q:  47-472;  T|-U 

72-1;  73-170,  350:  81-017;  81- 

359;     8»*i-#77:     80-252;     84-3-.: 

98-380  :       OO-lho  :       168-251 : 

121-128.    714:     128-36*%:    l«»*- 

387  ;  144-635  :  152-742  :  1M* 

374.     656;     150-433;     160-4(H: 

163-469;    173-119. 
Misc.    13*98;    16-677;    36-703 

83-159.     161:    88-460;    06- IT: 

08-540. 
N.  Y.  Supp.  34-850;  52-836:  «*- 

580  ;  05-11 23  ;  70-740.  772  I  81. 

856;    8f-960;    166-463:    lOf- 

401;    114-893:    129-37*:    140- 

559;   141-1016:   144-056; 

771;     152-214;     159-535. 

100-172. 
N.  Y.  Ann.  Can.  1-B87. 
10O5. 

X.    Y.    58-889 :    142-203; 

103;   214-104;  219-345.  4J1. 
Add.    Div.    26-124:    47-472;   *©- 

252:    168-250:    121-128.    714; 

144-685  ;     1 46-68  ;     1 58-742 

155-656;  156-433; 
Misc.    06-137:    OM-540. 
N.    Y.    Supp.    95-740; 

141-961:    150-5,33: 
Abb.   X.   C.  31-249, 
1006. 

X.   Y.  69-122;  138-517;  155-2*4: 

219-471. 
Hnn,  90-170. 
App.  Div.  137-408. 
Misc.   23-411;    36-15;  86-385. 
X.  Y.  Supp.  35-736:  72-39:  1«1- 

909. 
1907. 
X.    Y. 

471. 

nun,  45-120:  69-553:  70-360. 
App.  Div.  8-453;  17-617:  33*580; 

35-272;  44-30*:  49-37:  83-474; 

91-99:  116-13:  156-918:  Jta- 

494. 
Misc.'  31-390;  42-76;  45-166. 


148- 

ioa»: 


813- 


16O-404. 

140-6M; 
166-172. 


166-393;    209-245:    219- 


Y 
283 
325 
1908. 

X.    Y. 
Hun, 

App. 
494. 


Sljpp.    55-3:    6Ov640;   64- 
401 :   86«104£ ;   ll»- 


150-8.18 


24-20;    166-2QR:   819-471. 

79^861. 

Div.  44-304:  83-474;  173- 


XQUO 


NOTES. 


Ml  PC.  43-160. 

N-    Y.   Supp.  60-640;   130-325. 
1W14), 

-A  pp.  Div.  167-137. 

2s\    Y.   112-626;    152-09;   180-4Q5. 

Hun,    29-253;   41-102;    05-363. 

A  pp.     Div.    17-247;    30-239;    54- 

.s7;     117-28N;      120-774;     13;*- 

•J77;    13T-1U1;    13O-4;;0:    172- 

243. 

Mis<\  27-590:  30-025;  33-001:  40- 

94  ;  40-152  ;  5O-320 ;  51-420. 
N.  Y.  Supp.  38-712;  45-587;  51- 
«oi:  k»-:;4ii:  58-uoo;  98- 
1101;  08-6*4;  lOO-4ni:  m- 
116;  117-26;  121-1048;  124- 
14;  138-191;  150-877. 
St.  Rep'r.  3-202;  30-237;  47-781; 

67-582. 
Civ.    Proc.   14-303. 
A  lib.    N.   C.   18-140:  20-151. 
How.  57-255. 

X.    Y.  Ann.  (!ns.  5-306;  6-188. 
Snbd.  2. 

N.    Y.   148-571. 
N.  Y.  Ann.  Cas.  1-22. 
Subd.  3. 

N.   Y.  52-405. 
1 1  nil,  30-164. 
App.   Div.  33-160. 
Misc.   18-507. 
Abb.  N.  C.  15-432, 
Week.   Dig.    17-239. 
1014. 

A  pp.    DIv.   85-428. 

Misc.    04-454. 

N.    Y.    Supp.   54-810;  85-224. 

St.    Rep'r.    15-811. 

X.   Y.   Ann.  Cas.  5-205. 

1D15. 

N.    Y.   8-148;   73-202;   122-551; 

217-30. 
Hun.    37-533;    40-316. 
App.    DIv.   4G-567;   72-60;    102- 

404;    112-301;    118-243:    120- 

64. 
Misc.  13-72  ;  62-80 ;  05-17  ;  73- 

280. 
N.  Y.  Sopp.  61-1057;  76-336:  85- 

224  ;    98-382  ;    110-259  ;    110- 

344  ;  130-947. 
191 0. 

Hun,    15-501;   51-30. 
1917. 

N.    Y.    54-437:   64-155:    130-454; 

219-6. 
Htm,    16-555;    18-47:    20-163. 
App.   DIv.  35-124:  80-501. 
Misc.     20-057:     27-5d2:     28-253; 

31-504;    32-677;    39-08;    50- 

573. 


1948. 

K.    V.    01-542;    74-234;    130-232; 

133-89;   101-353. 
Hun,    25-623;    31-434,    575;    82- 

12;     54-614;     71-477;     8H-576; v 

92-431. 
App.    DIv.    13-225;    32-226;    36- 

51;  58-280. 
Ml»t\  6-208;  14-503;  20-182.  216; 

27-529;    30-720;    83-38;    35-73, 

291. 
X.    \\   Supp.  31-737;  55-188;  58- 

412;  64-500;  71-241.   768. 
Civ.  I*roc.  14-126. 
Abb.  N.  C,  21-80. 
1919. 

N.    Y.    190-178,    192.    196,    197; 

215-205:   aiH-iat:   220-337. 
App.    DIv.    75-145:    82-457:    84- 

240;   97-1S8:    99-4S2;    112-21!): 

1 3 1  -332  :      1 49- 1  «4  ;      1 06-255 ; 

171-262. 
Mi.«r\     44-400:     54-283;      57-00; 

60-75;     66-221;     07-240;     08- 

532:   W8-3H:  IKt-STJO;  97-250. 
N.  Y.  Supp.  77-373:  Nl-835:  82- 

634;    K9-K5H:     IO4-109 ;     107- 

802;   111-745;  124-968;   131- 

1043;  150-647 ;  151-877 ;  157- 

151.    242:    100-538.    871.    1007; 

102-841. 
K.  Y.  Ann.  Cns.  6-130. 
lOBO. 

N.  Y.  199-178,  192,  106. 

App.    Div.    18-225;   32-226;    112- 

219 
X.  Y."  Ann.  Cas.  6-130. 
19*1. 

N.  Y.  74-284;   188-02;   190-178, 

192.   196. 
Hun,  12-491. 
App.    DIv.    18-225;   32-226;    112- 

219. 
Misc.    30-720:    06-221  ;    93-341. 
X.   Y.   Supp.   64-596;    157-151. 
V.   f.    Ann.   Cas.   6-130. 

1922. 

a.  Y.  183-92.  286;    199-178,   192, 

196. 
App.    Dlv.    13-225;    32-226;    112- 

219. 
Misc.   66-221:    93-341. 
N.  Y.   Supp.  52-973. 
Abb.  N.  C.  29-334. 
Keyes.  8-562. 
N.  Y.  Ann.  Cas.  6-130. 
1923. 

X.  Y.  196-178.  102,   196. 

App.    Div.    13-225;   82-226;    112- 

219. 
Misc.    27-529:    98-341. 
N.    Y.    Supp.    58-412;    116-781; 

15T-151. 
\.   Y.   Ann.   Cas.  6-130. 


N.   Y.   Supp.  27-285:  40-3^3:  47- 

650:    56-385:    58-341:    59-149:  '  1924. 

66-382;  78-900;  107-310.  |      X.   Y.  190-178,  192,  196. 

1091 


NOTES. 


App.  DiT.  13-225;  32-226;  112- 
219 

N.  Y.'  Add.  Cas.  6-130. 
1925. 

N.  T.  125-280;  120-342;  130- 
394;  152-366;  100-377;  171- 
403;  175-432;  177-509;  193- 
841;  198-411;  204-9 ;  205- 
84;  206-494;  212-520;  216- 
463;  219-274. 

Hun,  84-143;  60-32;  65-210;  71- 
422,  542;  74-8;  82-90;  89-271. 

App.  Div.  3-185;  19-549;  19-394; 
21-155;  23-129;  24-74;  25-337; 
26-141;  33-6;  34-108:  40-83; 
50-26;  55-41;  58-119.  536;  67- 
868;  68-283;  69-177;  70-406; 
83-107,  118;  96-461;  192-338, 
340;  104-54;  112-607;  113- 
534;  117-666;  134-272;  140- 
606;  152-353;  155-31,  215. 
222;  163-235;  166-728;  167- 
S63;  168-104,  306;  172-265: 
173-9. 

Misc.  O-407;  25-548:  26-226:  36- 
496;  38-105;  42-629;  48- 
83;  57-368;  60-424;  67-214, 
300  ;  70-317  ;  70-345  ;  82-496; 
91-58S;   99-69. 

N.  Y.  Supp.  44-767;  47-402;  49- 
1088;  54-479.  480;  56-841;  57- 
682;  61-570;  63-659;  67-27;  «&- 
161,  651:   73-1003;   74-813:  78- 
779;   89-112;   92-484:   93-349 
95-81;       122-632:       125-865 
127-756;    133-129;    135-384 
148-42;      150-850;      153-776, 
154-711.    1010;    157-257:    158- 
1029;  159-1016:  160-708. 
1926. 

N.  T.  11-376,  390:  12-52:  72-583. 

Hud.   58-284:  74-345:   87-510. 

App.  Div.  2S-&3;  47-119T  76- 
861;  88-586. 

Misc.   30-566;    66-140. 

N.   Y.   Supp.  34-286;  48-882:  63- 
1027:  85-193. 
1927. 

N.  Y.  107-225. 

Hud,  87-510. 

App.   Div.  47-119;  88-586. 

Misc.  30-566;  6O-140. 

N.    Y.    Supp.    03-1027;    85-193; 
123-273. 
1928. 

App.  Div.  47-119;  70-361. 

N.   Y.   Supp.   84-286. 
1929. 

N.  Y.  lOT-225. 

Anp.  Div.  47-119. 

Misc.  OO-140. 

N.    Y.    Supp.    63-1027;    123-273. 
1930. 

N.  Y.  10-164:  72-583;  150-136; 
187-8;   200-147. 

Hun,   29-44. 

App.  Div.  87-6;  88-585. 

Misc.  30-566. 
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N.   Y.   Supp.  63-1027;  85-193. 
1931. 

N.   Y.   75-316;   147-225:  114-31*. 
Hud,  73-429;  87-510. 
App.   Div.  87-4. 
Mt»c.  6O-140:  94-377. 
N.   Y.   Supp.   152-807. 
1932. 

N.    Y.    121-194;    141-13S. 

Hud.   3-706;   8-313:   16-625;  37- 

308. 
App.    Div.    1-517:    7-169:    174- 

308. 
Misc.    19-171;    24-64.".:    26-Ufi: 
35-329;    50-320.    40S:    79-6 13. 
N.     Y.     Supp.     56-805:    69-3.13; 

108-1044  :    152-628. 
N.   Y.    Super.   59-320. 
1933. 

N.  Y.  4-514;  141-138. 
Hud.  19-569;  37-303. 
App.  Plv.    1-517;    52-531;   S*- 

564;    117-291. 
Misc.     19-171;     35-329:     SO-SS. 

408;  58-234:  62-256. 
X.   Y.  Supp.  44-194:  56-805:  65- 
478;  82-481:  98-684. 
1934. 

X.   Y.  141-188. 
App.   Div.   1-517. 
Misc.     19-171;     35-329;     50-32% 
408. 
1936. 

X.   Y.   141-138. 

A-pp.   Div.   1-517:   174-308.      _ 

Misc.     19-171;     35-329;     50-3S, 

408 
N.   Y.*  Supp.  44-194. 
1936. 

Misc.   19-171;  50-329. 
1937. 

N.  Y.  4-514;  51-1;  92-581;  103- 
274;   121-277;   191-448. 

Hud,  22-228. 

Add.  Div.  52-530;  84-564;  117- 

MIbc   20-413;   27-208;  50-329. 

N.     Y.     Supp.     82-841;     98-684; 
102-317. 
1938. 

App.  Div.  52-530;  117-286. 

Misc.  20-413;  50-329. 

N.   Y.   Supp,    102-317. 
1939. 

Hud,  19-184. 

App.  Div.  84-564;  117-2W5. 

MIbc  27-208;  50-329. 

X.   Y.   Supp.  82-841;   102-317. 
1940. 

App".    Div.   117-288. 

Misc.  50-329. 
1941. 

App.   Div.   117-288. 

Misc.  59-329. 
1943. 

Hud,  73-4. 

Misc.  85-864. 


NOTES. 


1840. 

App.   DlT.  05-467. 

Misc.   37-511);  40-634  ;  53-611. 

N.   Y.  Supp.  73-67;  83-71. 

Abb.  N.  C.  24-400. 
1947. 

App.    Div.   04-615;   132-851. 

Mi.se.   30-462. 

N.    Y.    Siipp.   72-201. 
11MS. 

N.    Y.  57-161;  128-130;   153-384. 
Hun,  34-163;  38-237;  40-394;  90- 

148. 
App.    Div.    8-468;    41-508;    70- 

408;    118-179,    622;    110-419; 

127-60;i;    130-027;   134-56,  69, 

72;     135-183;      140-613,     620; 

1 70-3'U 
Misc.     19-673;     20-148;     37-521; 

43-185;    53-350;    54-131;    62- 

02;  07-580. 
X.    Y.    Supp.    44-42;   50-784;  75- 

1076;    78-779  ;•  103-1 46,    465; 

104-447;     lOS-844;     114-401; 

115-393;      118-712;      120-41; 

124-782;  125-1045;  130-273; 

141-225. 
St.    Kcp'r.   48-697. 
Civ.   Proc.  O-410. 
Abb.   N.   C    22-211. 
N.    Y.  Aiin.  Cas.  4-369. 
Sabd.  1. 

N.    Y.   55-525;   122-197. 

Hun,  78-545. 

App.  Div.  32-51;  1«6-565;118- 

179;    130-627;    140-617. 
N.    Y.   Supp.  29-619:  52-281. 
Abb.   N.   C.   27-261. 
Sand.  2. 

App.   Div.   130-627. 
Misc.   78-96. 
Sabd.  3. 

N.   Y.  90-317;  141-286. 
Him,   25-10;   27-529;   30-322. 
App.    Div.    130-027. 
Misc.  19-249. 
N.  Y.  Supp.  138-693. 
St.    Kep'r.   52-318. 
Sabd.  4. 

App.    Dir.    1SO-627;    140-620. 
1949* 

N.    Y.    55-525:    57-161;    128-129. 
Hun,   15-204;   16-210. 
App.    Div.   8-468:    119-420. 
N.    Y.    Supp.    104-447;    105-844; 

118-712. 
Misc.  53-470;  54-131. 

1950. 

N.   Y.  30-569;  40-511:  57-161. 
Anp.   Div.  38-279. 
Misc.    92-99. 
Keyes.  2-111. 

N.  Y.  Supp.  118-712;  150-171. 
N.   Y.  Ann.   Can.  O-200. 
1951. 

N.   Y.  73-535. 

N.  Y.  Supp.   118-712. 


1952. 

N.   Y.  Supp.   118-712. 

How.  Pr.  11-418. 

liarb.  26-487. 
1953. 

N.   Y.  101-539. 

Hun.  32-612. 

N.  Y.  Supp.   118-712. 
1954. 

App".  Div.  119-422. 

Misc.  43-188;  54-132. 

N.   Y.  Supp.   118-712. 
1955. 

App.  Div.  5-415;  130-628;  135- 

N.  Y."  Supp.  118-712;  120-41. 
1956. 

N.   Y.   128-129. 

App.  Div.  8-460:  170-331. 
•     N.   Y.  Supp.   118-712. 
1957. 

N.  Y.  9-349. 

Hud,  9-708. 

App.   Div.    123-37. 

Misc.   90-20. 

N.    Y.    Supp.    107-S68;    148-160. 
1958. 

Misc.  35-717;  92-99. 

N.  Y.  Ann.  Cns.  0-260. 

N.   Y.   Supp.   150-171. 
1961. 

N.  Y.  39-506. 

App.    Div.    187-865. 

N.    Y.    Supp.    122-852. 
1902. 

Hun,  58-243:  03-211. 

App.    Div.    52-505;    114-225. 

NT  Y.   Supp.   100-81. 
1905. 

N.  Y.  67-585. 
1906. 

N.   Y.   37-586;   19-83;   217-29. 

Hun.    7-114;   40-197. 
10419. 

N.  Y.  68-202;  12-522;  134-301; 
207-25:    213-4. 

Hun,    54-438:    58-243. 

App.  Div.  37-121;  147-669; 
158-327 ;  101  -438 :  1 70-475 ; 
175-727. 

N.    Y.    Supp.    55-1130;    140-801; 
101-431,  860. 
1978. 

N.   Y.  213-0. 

App.  Div.  158-334. 

N.  Y.   Supp.  143-389. 
1974. 

App.    Div.   101-438. 

N.    Y.    Supp.    140-801. 
1977. 

N.   Y.   189-471. 

App.  Div.  171-3.   7. 

N.   Y.   Supp.   156-950. 
1978. 

App.   Div.   171-3.  8. 

N.   Y.   Supp.  156-950. 
1979. 

App.  Div.  171-3,  8. 
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N.   Y.   Supp.   156-950. 
1980. 

App.    Div.    171-3,    10. 

N.   Y.   Supp.   150-050. 
1083. 

N.  Y.  27-4,-) ;  49-123:  52-570;  55- 
525;    62-180;    80-117;    101-539. 

Hun.   90-148. 

Ar»p.   I>iv.    l-iO-617:   1*0-331. 
Misc.    10-673;    67-578. 
N.  Y.  Supp.  124-782  ;  125-1045  ; 
141-225. 
1984. 

Hun,  40-310. 

App.    Div.    30-96;    41-403;    171- 

(5,  9:    176-331. 
Misc.    37-521. 

N.  Y.  Supp.   75-1070;   156-950. 
1085. 

N.  Y,  52-376. 
1086. 

N.   Y.   Supp.   104-447. 
App.      Div.      51-147; 

119-419:   176-331. 
Misc.   54-132. 

Civ.   Proc.   2-295. 
1990. 

App.   Div.  127-647. 
1001. 

Apj).   Div.   171-300. 

.Misc.   K-158;  34-25.  84. 

N.     Y.     Supp.     20-329; 
tn 


118-179; 


60-451; 


156-1035. 

Civ.  Proc.  23-419. 
1002. 

App.    Div.   127-909. 

Misc.   57-31. 

X.  Y.  Supp.  107-1020. 

Civ.   Proc.  0-297. 
1003. 

N.   Y.   129-300. 

App.   Div.   85-412. 
1004. 

Apo.    Div.   48-560;   85-409:    171- 

Ml  y~ 

Misc."  :i5-070;   4<>-l34;   58-305. 

N.     Y.     Supp.     W2-.S0T:     72-850; 
100-321;   156-1035. 
1005. 

MIhc.   29-55. 

X.    Y.   Supp.  61-961. 
1007. 

X.    Y.    135-522. 

App.     Div.     IO-894;    25-110:    50- 
289;  88-586. 

Mi^.  62-::i:». 

X.  V.  Supp.  85-193:  114-1077. 
1008. 

App.   Div.   157-301. 

X.  Y.  Supp.  82-401;  142-511. 
1999. 

riv.    Proc.    15-19,   379. 
2<mmi. 

Misc.    57-34. 
X    Y.   Supp.   107-1020. 
2993. 

Civ     Proc.   15-19. 


2004. 

Civ.  Proc.   15-19. 

App.  Div.  157-301. 

Misc.   57-35. 

N.   T.  Suop.  1OT-1020. 
20O5. 

Hun,  64-37G;  T6-120. 

Misc.   8-153. 
2<M>6. 

Misc.    57-35. 
N.  Y.  Supp.  107-1020. 
2907. 

N.  Y.   Supp.   167-949. 
App.  Div.   123-274. 
2008. 

N.  Y.  183-475. 
Misc.  14-33. 
2011. 

N.  t.  183-475. 
N.  Y.  Supp.  35-237. 
B015. 

N.  Y.  122-238;  187-41& 

Hun,   88-200. 

Apn     Div.    31-122;    57-143.   *4; 

T5-305:     77-149;    86-12;    13S- 

171;    130-472. 
Misc.  13-078. 
X.     Y.     Supp.     68-279;     78-17:.. 

1026:  114-209. 
Abb.  N.  C.  £0-182. 
2016. 

N.   Y.    183-210;   816-639. 

Hun,  84-109. 

App.    pi  v.    23-3 S4;    75-305;   KC- 

12;  03-197:  12O-409;  150-.V.2: 

151-5B2. 
Misc.    14-61 T:    27-458;   83-m 
N.   Y.   Supp.  5S-118:   78-17ri;  «3- 

245;    138-581;     155-595. 
Civ.    Proc.   11-180. 
Wr-ek.   DIjr    22-505. 
Snbd.  2. 
Hun.   32*537:   38-2K2-   88-260. 
App.  Div.  13-386;   151-060. 
2017. 

N.   Y.   135-81. 

Hun.  59-323. 

App.     Div.    32-1 84:    4T-SS.V.   6* 

3g3:     75-30.T:     1 29-499:     1**- 

187;    150-777,    782:    157-301: 

168-557. 
Ml**.    19-078;    29-4511:    T1-S54. 
N.  Y.  Sunp.  61-1003:  62-211:  74- 

70;  78-175;  142-511. 


Sf.   Rop'r.  IW-T50. 
Abb.    N.    C.   29-177. 
Subtl.  8. 

Hun,  46-409. 
2018, 

App.  Div.  75-305:  1W*19!> 
X.  Y.  Supp.  78-1T5. 
2019. 

N.  Y.  89-400;  186MT2:  18T-41R 
App.     Div.    47-387:    5T-151:    75- 

365;     86-12:     129-499:    1W>- 

552:   151-502. 
Misc.   29-455;   57-34. 
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N.  Y.  Supb.  61-1093:  78-175;  83- 
245;   1O7-1020. 

Civ.    Proc.   6-209. 

How.   59-287. 
Sabd.  1. 

A  pp.  1)1  v.  31-122. 
Snbd.  5. 

N.  Y.  170-58. 
2020. 

N.   Y.   215-844). 


App.     DIv. 


584;    73-365;    94- 


402  l  150-552. 
Misc.  57-32. 
N.     Y.     Supp.    78-175;    88-343; 

107-1020;   155-595. 
2021. 

App.  Div.  75-365;  04-403. 
N.  Y.  Supp.  78-17&. 

OAOO 

jfpp.  Div.  75-365;  94-403. 

Misc.  8-153. 
J£^Y.  Supp.  78-175. 
2028. 

App.  Div.  75-365. 

N.  Y.  Supp.  78-175. 
2024. 

App.  Div.  75-365. 

Misc.  57-33. 

N.  Y.  Supp.  78-175. 
2f>23. 

App.    Div.    tfc-365 ;    157-ftOl. 

N:  Y.  Supp.  78-lti;  143-511. 

N.   Y.  186-176. 

App.    Div.    47-385:    5T-142,    181: 
T5-365;  100-481. 

Misc.    8-153;   20-455. 

N.  Y,  Sudd.  29-320:  01-1004:  62* 
208;    titlTO:    140-1064. 
8nbdj>    1« 

N.  Y.  «upp.  08-201. 
2027. 

App.  Bit.  *3*3fl&. 

Misc.  10-ttT8i  57-35. 

M.  V.  Supp.  78-175;  107*1020. 
2028.     _ 

Abb.   Div.  81-122;   75*805:  127* 
009. 

Misc.  10*678i  57-40. 

N.  Y.  Supp.   78-175;  107-1020. 
2020. 

App.  01 v.  75-365. 

N.  Y.  Supp.  T8-1T5. 
ftOOtK 

App.  Dl*.  711*368. 

N.  Y.  Supp.  78*175. 
20.11. 

N.  Y.  100-20;  111-584. 

Huh,    81*341!   86-78.  _     . 

App.  Dlr.  6-417:  31-123:  57-148; 


"75-365 1         TO-l  30 1         1 20-64  ; 

139-500;    140-479:    160-481. 
Misc.    32-218;    72-42.-). 
N    Y.   Supp.  Ofe-717:  08-:,fl:  78- 

175;    79-1040:    113-504:    123- 

483;  131-349;  143-1004. 
How.  67-111. 

1O05 


2032. 

N    Y    07-212. 

Hun.'  25-307.'  590:  02-379. 

ADp.    Div.    57-148;    79-135:    85- 
.     194:      80-12;      138- 185-      156- 
549;    151-502;    163-010. 

Misc.    37-035  :    68-308 ;    74-490. 

N.  Y.  Supp.  76-2*0:  70-1010;  83- 

.      135,    245;     117-524;     123-086; 

124-1074;    136-S54  ;    1 50-506. 

Civ.    Proc.    11-180;    18-214.    313. 

How.    N.    S.    1-133. 
*nbd.  1. 

Hun.  34-465. 
Snbd.  2. 

N.    Y.   106-20;   1B8-185. 

Hun.    34-303,    465;    81-341:    88- 
261 :  02-477. 

App.    Div.    6-421 J    23-380;    130- 
501  :    150-54D,    555, 

Misc.    24-532:    71-353. 

N.    Y.    Supp.    84-734;    128-610. 

Civ.    Proc.    7-400. 

Abb.   N.   C.   15-463. 
Suhd.  3. 

Hun,  32-594. 

Misc.   8-158.   166. 
Snbd.   4. 

App.    Div.    121-314. 
°033 

"  N!  Y  1OO-20;  14B-630;  162-442; 
187-27. 

nun.     23-307:    34-393,    405;     40- 
44:  64-455. 

App.    Div.   6-421;   57-148. 

Misc.  24-532. 

N.   Y.  Supp.  83-135. 

St.  Rop'r.  46-508. 

01V.  Pfnc.  9-400;  18-313. 

How.   N.   S.   1-135. 
Snbd.  1. 

N.    Y.    100-23. 

Hun.  48-500. 
Snbil.  3. 

Hun.    25-590. 

St.  Rep*!-.  46-577.  v 

Snbd.  4. 

Hun.    25-590:    48-590. 

Apn.   Div.  85-104. 
Snbd.  3. 

Hun,  48-590. 
Snbd.  6. 

App.   DIv.  34-5S8;  85-194. 
2031. 

N.   Y.   1OO-20;  128-180. 

nnn.  25-587:  64-455;  75-281:  02- 
379.   477. 

App.   Div.  6-421:  23-380;  57-148. 

Misc.    8-100. 

N.    Y.    Supp.    1B6-686. 

Abb.    N.    C.    15-401. 
2635. 

N.    Y.    207-363. 

App.    Div.    57-148. 

Misc.    51-306. 
2030. 

Huu.  50-243. 


NOTES. 


X.  Y.   Supp.   100-508. 
Misc.    71-354. 
2937. 

N.    Y.   100-20. 
Hud,  77-96. 
Misc.  65-119. 
N.  Y.  Supp.  119-825. 
Civ.  Proc.  14-28. 
Cr.  Rep.  3-547. 
2038. 

N.  Y.  162-441. 

Hun,  48-166. 

App.      Dlv.     140-93;     157-801: 

160-480. 
Misc.   50-510. 
X.  Y.  Supp.  61-1095  ;  86-837  ;  99- 

153:    116-62;    142-511;    145- 

1064. 
St.  Kep'r.  53-936. 
Civ.   Proc.   14-244. 
Sabd.  1. 

N.   Y.   111-587. 

Hun.   47-600. 

App.   Dlv.   38-118. 

Misc.  20-455. 
Subd.  2. 

Hun,  41-194. 

App.   Dlv.  37-71. 
2039. 

N.   Y.  128-180;  215-343. 

App.    Dlv.    6-417;    58-135;    133- 
185;  150-544;  151-261. 

Misc.    83-400;   34-699. 

N.    Y.    Supp.    68-59;    117-524; 
135-467;    154-965. 

Civ.  Proc.  14-28. 
2041. 

Misc.  8-153;  34-25. 

N.   Y.   Supp.  29-329;  69-451. 
2042. 

App.  Dlv.  57-151. 
2050. 

Misc.  10-249;  74-252. 
N.  Y.  Supp.  133-936. 
Civ.   Proc.   13-193. 
Snlut.  1. 

Anp.    Dlv.    11-329. 


Supp.  133-936 


2051. 

X.   Y. 
205-1. 

Hun.   41-188. 

Cr.  Rep.  4-289. 
2057. 

Hun,    41-188. 

Cr.  Rop.  4-289. 
2058. 

X.  Y.  96-381;   188-440;  206-46; 

215-350. 
App.    Div.   6-424;    104-48;    120- 

817:   139-472;  150-545;   168- 

558 

N.    Y.    Supp.    93-277;    124-47; 

135-274. 
2059. 

X.   Y.   107-607. 

App.  Div.  2-103;   125-139;  145- 

862;  150-779. 


N.  Y.  Supp.   109-531. 
Civ.  Proc.  14-241. 
2000. 

App.     Div.     68-234;      139-472; 

150-916. 
N.  Y.  Supp.  124-47;   135-694. 
Cr.  Hep.  tf-457. 
2061. 

App.  Dlv.  156-916. 
2062. 

App.  Dlv.  150-916. 
2066. 

App.  Dlv.  31-122  ;  104-4S ;  100- 

482 
N.  Y.*Supp.  114-209;  145-10C4. 
154-965. 
2067. 

N.  Y.  142-278. 
Hun,  65-288;  70-562. 
App.     Dlv.      107-229;      120-9*: 
156-388;   169-895. 


Misc.  31 -oho. 


94-1101: 


N.    Y.    Supp.    65-559 

142-366;    155-727. 
Civ.  Proc.   15-379. 
X.  Y.  Super.  54-184. 
200S. 

N.   Y.   135-76. 

Hun,  50-479:  63-514. 

App.    Div.    20-27;    50-288; 

87;   138-561;   171-307. 
Misc.  61-113. 
N.     Y.     Supp.     46-645;     63-993: 

HO-148;    114-307;     123-294: 

154-965. 
Abb.  N.  G.  29-177. 
2069. 
N.  Y.  135-76. 
App.     Dlv.      126-S7;      138-561: 

161-946. 
N.    Y.    Supp.    HO-148;    123-294. 
2070. 

X.  Y.  99-620;  102-95;  135-522: 
149-223,    418;    200-452. 

Hun,  34-584;  47-545;  65-296; 
70-363:  91-311. 

App.  Dlv.  5-254:  8-552:  12-WW 
537;  20-50,  342;  33-324.  628: 
36-519:  44-400;  48-560:  49- 
124;  52-180:  53-94;  79-43:  85- 
409;  99-94;  107-229;  ISO- 
OS;  145-654;  171-305,  307. 

Misc.  12-469;  14-42.  213:  16- 
306:  17-674:  19-673:  27-337: 
33-701;  39-369.  454;  4S-117: 
51-75;   69-205. 

X.  Y.  Supp.  35-999;  46-727,  89P: 
6O-703:     62-897:     65-5K.     936: 

S^&SL     ^-SSS;     94-1101: 
•    156-1085. 
X.  Y.  Ann.  Cas.  6-355. 
2071. 

App.  Dlv.  44-401. 
Mfsc.    54-344. 

X.  Y.  Supp.  60-703;  104-122. 
I     N.  Y.  Super.  54-184. 
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Hun,  70-562. 

App.      Div.     156-388;     169-895; 

172-329. 
Civ.  Proc.  10-175. 
N.    Y.   Supp.    155-727. 
2073. 

Hon,  80-453. 
App.  DiT.  172-330. 
N.  Y.   Supp.  154-407. 
2074. 

Hun,  80-453. 

App.      Div.     156^388;     169-S95; 

172-330. 
2075. 

Hon,  5O-105;  80-454. 

App.    Div.   6-28;    106-566;    114- 

171 ;  138-561 ;  156-388  ;  169- 

895 
N.     Y.     Supp.    94-754;    99-593; 

123-294;    155-727. 
Civ.  Proc.  15-379. 
20TC. 

N.  Y.  164-289. 

App.    Div.    «-28;    20-9;    38-414; 

50-288.    67-446;    74-217;    114- 

171;   138-561. 
Misc.  22-384;  27-570. 
N.    Y.    Supp.    99-593;    123-294; 

154-407 
N.  Y.  Super.  54-184. 
Week.  Dig.  11-87. 
20T7. 

Hun,  46-290. 

App.    Div.   6-28:   20-12:   45-158; 

»-92;    138-560. 
N.    Y.     Supp.    61-140;    85-438; 

124-746. 
St.  Rep'r.  11-403. 

App.  Div.  89-92 ;  156-388 ;  169- 

895 
N.  Y.'  Supp.   124-746 ;   155-727. 

159-641.. 
2O70. 

Misc.  27-339. 
N.  Y.  Suner.  54-184. 
N.  Y.  Supp.  124-746. 
2OS0. 

Hun,  90-530. 
App-  Div.  50-288. 
N.  Y.  Supp.  63-993;  154-407. 
20R2. 

N.   Y.   150-280. 
Hun,   91-319. 

App.  Div.  24-567;  37-414:  45- 
153:  46-314:  52-375:  T4-217; 
7T-500:  78-*47;  82-571;  113- 
316;  123-278;  126-88;  138- 
560;   139-92.  ^„  ^ 

lilac.   13-734:   20-28,   39;   28-40, 

33— 3*>2 
N.  Y.  Supp.  49-7W);  61-140,  655; 
68-446:    78-1051;    79-989:    91- 
900;    107-1101;    123-294. 
CI  v.  Proc.  19-416. 
N.  Y.  8nper.  53-66. 


2083. 

Hun,  91-319. 

App.  Div.  44-453;  74-217;  77- 
500;    78-344;    123-278;    126- 

87 
Mlsc".  12-470;  13-734;  20-29;  45- 

183;  92-99,  ^    „     _m 

N.  Y.  Supp.  35-213;  61-41;  77- 
621;  78-1051;  70-989;  91- 
900;  107-1101;  HO-148;  156- 

St.  Rep'r.  3-202.     . 
N.   Y.  Super.  54-184. 
How.  61-57. 
N.  Y.  Ann.  Cas.  6-248. 
2084. 

N.  Y.  194-188. 

Hun,  50-479. 

App.  Div.  74-217  ;  77-500 ;  123- 

278;  126-88. 
Misc.  33-352;  45-182;  61-113. 
N.  Y.  Supp.  77-521;  78-1051;  91- 
900;  107-1101;  110-148. 
2085. 

App.  Div.  113-316. 
2086. 

Hun,   73-303;   83-239;    194-187. 
App.   Div.   39-639:    42-251;     58- 

350;  05-77;  129-81. 
Misc.  9-406;  33-352. 
N.    Y.    Supp.    68-446.    1101;    88- 

493  ;  113-367  ;  130-1043. 
ITow.  64-523. 
2087. 

N.  Y.   77-595.  ^     ^^ 

App.   Div.   46-314;  48-432;   113- 

316:    138-562. 
Misc.   73-271. 

N.   Y.    Supp.    123-294;    130-865. 
2088 

N.   Y.   118-101;  151-386. 
Hun.  91-319. 

App.    Div.    9-59;    20-11;    116- 
I  850;    139-94. 

Misc.  13-734;  20-28;  31-560;  38- 

596 
N.  Y.'  Supp.  35-213:  49-760:  64- 
681 ;  121-819  ;  123-845  J  155- 
438:   162-643. 
2089 

N.  Y.  Supp.  130-865. 
2090. 

N.   Y.   133-222;  142-278;   184- 
32. 
2091. 

N.  Y.  186-394. 

App.   Div.    105-602;   145-531. 

Misc.  58-305. 

N.   Y.    Supp.    109-321. 

2092. 

N.  Y.  184-32. 

App.  Div.  112-429 ;  145-531. 
Misc.    32-4. 

N.   Y.   Supp.   66-129;   08-557. 
2093. 

N.  Y.  184-32. 

App.  Div.  145-531;  150-181. 

Misc.  32-4. 
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NOTES. 


N.   Y.   Supp.   134-910. 
Week.    Dig.    lO-39-i. 
2004. 

N.  Y    184-32. 

App.   Div.  51-104 ;   145-531. 
20»*». 

X.  Y.  184-32. 
App.  Div.  145-031. 
2000. 

X.  Y.  184-32. 
App.  Div.  145-581. 
2007. 

App.    Div.    55-26p\ 
Misc.    41-290;    54-31. 
Week.   Dig.   10-394. 
N.    Y.    Supp.    103-1081. 
2099. 

App.  Div.   113-816. 
Hiac.  41-200,  431. 
2100. 

App,    Div.    TjB-Mfc   **•** 
X.  Y.  Supp.  70-605. 
How.   01-514. 
2101. 

App.    Div.    12Q-81S. 
N.  Y.   Supp.   105-800. 
2102. 

N.   Y.    186-394. 
App.    Div.    120-818. 
N.  Y.   Supp.   IO5-809. 
2110. 

How.  67-124. 
2120. 

N.  Y.  48-513:  51-442;  53-647; 
55-000;  68-463;  tO-582;  8S* 
655;  105-191);  100*64.  671; 
HO-495;  112-008;  121-551; 
131-468:  130-55:  147-337; 
152-311.  480;  153-881:  154- 
437:  158-421;  100-47,  473; 
108-488. 
Hun,     25-602;     44-172;     58-100, 

508;   72-369. 
App.     Div.    4-544;    7-294:    20-3: 
sV-532:     32-182:     43-378;    44- 
241:     51-200;     03-430;     08-197; 
77-149;    81-118;    80-276;    lot* 
427:    110-801;    123-594;    124- 
155;    127-853;   100-540. 
Misc.   30-043:   51  "101  ;   53-367. 
X.    Y.    Supp.   0-231;   3M-049;  lid* 
015;  7l-7«M);  74-H4:  04- J 107; 
108-49,    726;    133-931;    1&S- 
1 1 3. 
St.    Rep'r.   35-413;   70*844. 
Proa.   10-318;  30-3D8. 


C.    14-495. 


App.    Div.    4-544;    22-177:   77- 
150;    1 00-006. 

sub1''  Num>*  47~10-3;  I46"44- 

N.  "y.    166-473;    24J7-H0;   817- 

7  i 

Hun"  40-470;  58-508;  01-88;  88- 

139. 
App.    Div.    4-544;    77-130;    101* 

427:    100-46{     11S-8S;    1C8- 
^  577;   100-066  J   168*878. 
N.   Y.   Supp.   34-592:  4O-S40;  71- 

1045;    02-22;    97^1115;    1*7- 

405;    140*716 1    UG-44;  t&- 

539 

St.    Uepr.   33-543;   30-615. 
Sub«l.  1. 

fl.    Y.    104-370:    I40vl;    16O-210. 

Hun,  21*527;  88-138. 

App.    Div.   4-265:  25-93:   43*549, 

*7-l86;   04*289;    1W-577. 
Misc.  01-289. 

N.  Y.   Supp.  6Q-127;  1 55-28. 
St.   Kepr.   30-1004.  *^ 

Snbd.  2. 
N.  Y.  120*549:  \  12-21 0. 


Uuo,    S«-a2p: 
61-60;   152-578. 


-282;     40-162; 


App.    Div.   4*265;   8*307. 

¥1*0.  ST-458. 

St.    Rep'r.    30-1004;    30-22.    T»: 

30-610.  739. 
Civ.  Proc.  16-198. 
Abb.   N.  C.  14-493. 
Snbd.  3. 

App.  Div.  106-46.. 

SlSft  ReP*r'    *~~9il   9thS3g: 
App.    Div.    77-150;    101*784. 

App.  Div.  62-492:  77-150. 
N.  Y.  «Upp.  71-187. 
$125. 

K.    J.    126*860;    15**8B8;     106- 

163. 
Hun.     22-551;     47-407;     64*200; 

66-93;  82-6. 
App.    Div.     0-468!     99*185:     38- 

278:    41-407;    47r558:    1*1-208; 

53-624:    77-150:   83-fll:    KT*I»- 


10O-184,    191:    10S*884i     lOO^ 
MkJSSti     123WM:     llJ^-504: 


Civ. 

Abb.    N 
SalMl.  2. 

I  Inn.    58-508:   72-309. 
App.    Div.    41-540;    107»874. 
Misc.    27-89. 
St.   Kep'r.  38-730. 
2121. 

N.    Y.    143-106;    152-216;    106* 

462. 
Hun,  88-189. 

1WS 


MIrc.     14-119-     30-047 
42-118;  84-202. 

N.    Y.     Supp.     3O-H07;    Kt_ 
S8-.670:    0O-614.    J009:    B2*6tf 
tt  t;v    ELK   «*W:     01-07... 

968;    177-676;    14ft-7l6;    146- 


8t.  lleo'r,  6S,888 
N.   Y.  Auu.  cas.  2 


S1S6. 

V.  Y.  lf»«863. 


2-246. 


Hun,  wSmeT' 

App.  Div.  7T-1S0. 


NOTES. 


St.  Rep'r.  32-543. 
Week.   Dly.   10-290;  11-1X0. 
Sobd.  3. 

N.    Y.  Supp.  3-142. 
2127. 

N.     Y.     102-030;    104-360;    135- 

245  ;  207-90. 
Huu,    70-149:   82-339, 
4PP-     I>iv.     15-56;     17-203;     32- 

174:  27-533;  30-52;  04-239;  70- 

144;     77-150;     87-59;     011-414; 

HM*-190,    191;   131-1G3;   101- 

195. 
Misc.    0-251;   34MJ43;  40-134. 
X.  Y.  Siinp.  110-500:  71-1044;  78- 

942;     81-320;     91-258;     107- 

089;  U5-275. 
2128 

A  pp.  Div.  30~53;  77-150. 
2120, 

X.  Y.  07-37. 

Him,  23-136;  80-483. 

App.   Div.  1-187;  17-202;  79-509; 
77-150.' 

Mine-.    10-135. 

N.  Y.  Supp.  30-434;  78*833:  81- 
280. 
2 1  HO. 

A|»p.   Div.   77-150. 
2181. 

Hun.  48-002. 

Ami.   THv.  34-59/;  77-160. 

MIro.  80-452. 

X.    Y.   Snnp.  89-194. 

Abb.   N.  C.  10-33. 
2182. 

N.    Y.    109-436. 

Hun,   40-176. 

App.   Div.  77-150. 
213*. 

N.  Y.  181-806;  214-602. 

Hun.   04-208. 

App.   Div.   58-345;  77-150. 

Misc.  02-315. 

N.   Y.   Supp.  68-1058;   114-1077. 
2184. 

X.   Y.   143-107. 

App.  Div.  77-149;  00-415;  108- 
395;  146-184;  140-072. 

Misc.   03-143. 

X.     Y.     Supp.     91-258;     92-1112; 
130-567;  184-241. 
213ft. 

X.    Y.  1  12-235;  1  10-i554. 

Hun.    04-887. 

App.   Div.  50-50;  38-342:   77-150; 
78-484  ;  80-282  :  99-415  ;  1011- 

flon ;  1 1  l-ano ;  134-503 :  i  io- 

59;    140-134;    149-072;    160- 

668. 
Mine.     7-217:    67-30. 
K.     Y.    Hupp.    80-800;    92-1112; 

©7-700:     106-1070:     119-041; 

124-81)8  t    1B4-J41. 
Civ.   Pioc.    19-318. 
2136. 

N.  Y.  73-437.  l 

1O90 


Hun,  6-625,  652;  80-487. 

App.     Div.    17-502;    45-504;    75- 

5C9;     77-150;     78-434;     140- 

135. 
X..Y.   Supp.  30-194;  78-333;  80- 

&)0;  130-507. 
Abb.   N\  C.  10-38. 
Week.  Dig.  10-390. 
8137. 

N.  Y.  110-509;  181-306. 
Hun.  92-14. 

App.   Div.  77-150;    149-672. 
Misc.   40-135. 

N.  Y.  Supp.  81-280;  134-241. 
2138. 

N.     Y.    1OO-04;      119-502;      149- 

554*    100- 170. 
Ilim.'l9-0:  25-111;  72-360;  80- 

515;  90-53;  91 -OS,  234. 
App.   Div.   27-75:   45-504:   50-58; 

51-1  OS:     53-342.     01 T;     68-345; 

77-150;  83-52:  80-280;  97-2*5; 

99-415:        113-T10:       114-109; 

129-268;    132-609;    149-672; 

150-457;  100-OOf. 
Misc.    14-177. 
N.    Y.    Supp.    25-S74:   35-80,   463; 

01-400;    05-707;    68-1058;    89- 

929;    91-258;    113-861?    117- 

81;  134-241. 
2139. 

Hun.   61-85;   91-99. 

App.    Div.    39-34;    45-505;    77- 

150;  99-415;  140-135. 
Mine    14-178. 
N.  Y.  Supp.  25-874:  35-468;  54- 

436;    61-400;    91-258;     180- 

507. 
2140. 

N.  Y.  72-415:  82-358;  93-97; 
97-203:  OH-335;  100-85,  0X0: 
126-157.  P.C4;  151-004;  152- 
317;  106-104.  470;  212-174; 
214-G00;  219-SO. 

Huu,  24-00;  20-126;  38-273; 
45-50,  310;  47-451;  81-313; 
84  -00. 

App.  Div.  2-444;  5-520;  30-53; 
35-75;  37-45;  54-015:  74-58, 
604;  77-150;  78-250:  80-313; 
02-245:  9«-3;  98-020;  101- 
218.  431;  100-232;  HO-3,  70; 
1 1 4-350 :  1 24- 1 55 :  1 27-sr,;j, 
930  ;  132-608  ;  134-604  ;  144- 
451 ;  151-842  :  157-702. 

Misc.  I-K20;  7-200:  14-119;  89- 
450;    69-484. 

N.  Y.  Supp.  25-S7I:  06-108:  89- 
194:  85-482;  87-72:  88-1000: 
90-194:  01-715;  90-507.  802; 
99- 1 045 ;  1 08-720 ;  111  -02  1 , 
112-139;  122-94:  129-348; 
130-1031  ;    142-946. 

St.  Rep'r.  9-000;  40-48;  69-623; 
70-846 

Abb.   N.  P.  17-306;  20-48. 

Week.  Dig.  13-207;  16-156;  17- 
169. 


NOTES. 


N.  T.  Ann.  Cas.  2-246. 
Snbd.  1. 

N.   Y.    148-167. 
Hun,   58-598. 
App.    Div.   157-702. 
St.    Rep'r.   35-413. 
Civ.  Pro»    9-338. 
Snbd.  2. 
Hun.   58-598. 

App.  Div.  132-608;  157-702. 
St.   Uep'r.  35-413. 
Snbd.  3. 

Hun,     34-822;     36-185;     44-578; 

47-452;    58-598;     74-170;    85- 

608. 
App.    Div.    4-281;    32-182;    132- 

668;  138-178;  157-702. 
N.   Y.   Supp.  23-113;   123-349. 
Civ.  Froc,  9-338. 
Svbd.  4.      . 

N.   Y.   112-609;   119-507. 

App.  Div.  1-534 ;  4-266 ;  26-595  ; 

157-702. 
Misc.   14-229. 
St.  Rep'r.  36-999. 
Snbd.  5. 
N.  Y.  92-806:.  106-262;  HO-498; 

llft-507;   123-637;   142-854. 
Hun,     25-603:     44-295;     60-234; 

74-254;   92-589. 
App.  Div.  2-538;  4-266:  42-368; 

106-607;    157-702;   163-665. 
Misc.    7-280;    18-22:     14-229. 
N.  Y.  Supp.  6-395 ;  94-866,  477. 
St.    Rep'r.    11-577;    15-110;    20- 

913;    27-87,    131;    32-839;    33- 

966;  36-999;   39-613;  48-202. 
Abb.  N.  C.   17-372. 
2141. 
N.  Y.  100-89:  106-257:  1 10-404; 

112-507;    126-147,   360;  214- 

601;  216-97. 
Hun,     42-581:     44-293;     60-234; 

61-64:   81-313;   88-140. 
App.    Div.   1-70;   22-174:    39-247: 

77-149  ;  ■   80-283  ;       124-155  ; 

165-184:  166-411. 
Misc.  7-206. 

N.    Y.    Supp.    150-35;    152-295. 
2142. 

N.   Y.   182-367. 
App.  Div.  77-149. 
2143. 

App.   Div.   42-251;  77-150;   114- 

170  *    162-349 
N.  Y.'Supp.  49-207;  59-10;  09- 

679:    147-848. 
Abb.  N.  C.  18-246. 
2144. 

N.  'Y.    214-601. 
Hun,  22-470. 
App.  Div.  77-150. 
Misc.  30-643. 
2145. 

N.  Y.  214-601. 
App.  Div.  77-149. 


2146. 

App.   Div.  4-544;  77-149. 
2147. 
Hun,  40-176. 
App.  Div.  77-150. 
2148. 

N.   Y.  143-223. 

Hun,  82-258. 

App.    Div.    57-151:    77-149;   86- 

12;  129-499;  160-66&. 
Misc.   34-25. 

N.  Y.  Supp.  114-499;  140-44. 
2231. 

N.  Y.  28-55:  169-390;  2OS-101 
Uun,    25-270;   49-346;   5tf-241; 

90-541. 
App.    Div.    52-144:    54-628:    54- 

539;     64-373;     68-116;     76-05; 

91-433;     112-114.     119;    11»- 

527;    132-391;    134-267;    142- 

594;  149-567;   166-578. 
Misc.    9-47,    90:    19-746.    19-321: 

21-479;    27-725-    37-4S0:    3»- 

347  ;  40-548  ;  41.  '32  ;  43-66": 

46-2*1;   47-632;    SO-149,  641: 

58-216,   546;    39-487;    62-231, 

498,   513;    67-546;   04-617- 
N.   Y.   Sipp.   19-333;    47-563:  3»- 

712;    72-103;    74-243:    75-l<**i; 

84-580;        85-335;         88-252; 

1O9-808;  11O-1044;  113- KIT* ; 

114-771;       115-256:      116-4»l. 

121-613;     123-379;     127-438: 

128-654;   133-959. 
-    St.  Rep'r.  23-61;  40-679;  B2-42L 
Civ.    Proc.    14-347;    16-447;   17- 

227;  19-217. 
Daly,  13-275. 
N.  Y.  Ann.  Cas.  9-261. 
Subd.  1. 
N.    Y.    38-451;    44-489;    51-539; 

76-301,  574;  127-175. 
Hun,  87-8. 

App.    Div.  5-590:  52-141. 
Misc.  8-186:  11-351:  25-722:  27- 

536 ;  42-226 ;  61-229 ;  62-641 : 

80-639;    88-133. 
N.    Y.   Supp.   9-24:   64-10.-.7:  »l- 

712 ;      115-1090 ;      116-1118 ; 

141-1)59:    151-783. 
St.  Rep'r.  53-58. 
Week.    Dig.    20-367. 
Sabd.  2. 
Hun,  69-591. 
App.    Div.    11-264;    41-382:   68- 

117:  127-812. 
Misc.    20-349.    612:    22-739:   23- 

645  ;  24-734  :  25-59S  ;  RO-G39. 
N.    Y.    Supp.    5-364;   45-918:  5*- 

107;    53-785:    56-155:    58-493: 

82-984:  SO-16:  102-51*:  1H- 

856 ;  121-298 ;  123-253 ;  141- 

959;   155-351. 
St.    Rep'r.    29-654;    49-717;  M- 

490:  53-389. 
Snbd.  3. 

App.   Div.    134-267. 


UOO 


NOTES. 


Misc.  11-855 ;  76-488.  -o  ^ 
N.   Y.  Supp.   104-74S;  118-940. 
St.   Rep'r.  20-654. 
Civ.    Proc.  8-178;  18-418. 
Solid.  4. 

Abb.  N.  C.  21-312. 
Daly,  11-153. 
Saba.  5.  _A  ..  ._ 

Misc.    16-60;    10-540;    50-149. 
N.  Y.  Supp.  08-194  ;  181-601. 
2232. 

N.  Y.  182-234. 
Hun.  34-340. 

App.    Div.    76-96;    110-12. 
Misc.  58-516;  «2-ril7. 
N.     Y.    Supp.    56-761 ;    «W-524 ; 
96-775:    100-808;    118-1058; 
144—320. 
Civ.    Proc.  0-429;  12-359. 
N.  Y.  Ann.  Cas.  0-261. 
Sobd.  1. 

N.  Y.  84-287 ;  182-234. 
Misc.  26-680. 
N.   Y.  Supp.  83-10C7. 
Snbd.  2. 

Hun,  52-350;  85-452. 
App.   Div.  46-210.   <orr 
Misc.  24-735;  48-187. 
8ol»d.  8. 
Hun,  60-90. 
Misc.  18-418. 
St.  Rep'r.  53-59. 
Solid.  4. 

N.   Y.   102-203. 
Hun,  41-101.    0„„ 
App.   Div.   52-217 

63;    148-692. 
Mt«\     5H-218;     50-543; 

65-591;  82-491. 
N.     Y.    Supp.    l«£rl?j.  llli43^j 


62-269;  87- 


62-641; 


76-96;   102- 


125-455 , 
120-715; 


115-1090:       120-811: 

1010;    144-135;    140-514. 
St.    Rep'r.   15-968. 
Abb.  N.  C.  16-85. 
2233. 
"n.   Y.  130-568. 
Hun,  73-409. 
App.   Div.  50-437 

271 ;  146-476.  ^   nnn 

Misc.  0-453;  58-546:  <»-230 
N.    Y.    Supp.    02-460;    100-808; 

113-1058;   114-142;   131-265. 
Abb.    N.   C.   20-56 
N.  Y.  Ann.  Cas.  0-261. 
2234. 

N.  Y.  183-229. 

App-'D^S-llS;  76-96;   165- 

M?«\'  12-150:  58-540;  63-247. 
N.   Y.  Supp.   116-667. 
How.  60-439:  50-432. 
N.  Y.  Ann.  Cas.  0-261. 
2235. 

N.    Y.   201-453. 
Hun,  57-234.  501. 
App.    Div.    41-383;    45-140:    50- 
>37;    58-511;    54-110;    64-373: 

HOI 


76-96;  83-157;  105-553;  118- 
721;  i22-585;  132-391;  142- 
594  *  144-701. 

Misc.  0-453;  10-746;  12-637:  14- 
29;  16-320;  18-241;  20-139,  350; 
22-232.  234;  23-672.  684;  28- 
530;  37-480;  40-204;  42-406; 
52-159;  55-249;  56-464;  58- 
216;  6^-83,  228,  234,  628,  653; 
68-23;  67-126;   60-320. 

N.  Y.  Supp.  30-248;  35-145:  45- 

918;   5^-294,    303;   55-616;   58- 

313;    58-563;    60-1040;   66-337; 

72-103;    75-1080;    78-948;    80- 

1015;    81-642;    84-228:    86-182, 

804;    00-215;     101-803;     107- 

128,     694;     108-725;     1OO-50; 

113-2,    21,    614;    114-97,    115, 

142,     415;     116-691;     117-318; 

118-326;     121-617; 

126-713:      127-438; 

163-1019. 

Civ.   Proc.  10-217. 

Abb.  N.  C.  20-56. 

How.  60-439. 

T.  &  C.   1-538. 

N.  Y.  Ann.  Cns.  2-145;  0-261. 

2230. 

N.    Y.   58-323;  .189-538.  -Mk 

App.  Div.  57-191;  76-96;   150- 

Mlsc.   27-726;   40-548;   42-403 
N.  Y.   Supp.  68-270;  113-1058; 

143-95.   1067. 
How.  66-437. 
•   N.  Y.  Ann.  Cas.  0-261. 

2237. 

App.  Div.  76-96. 
Misc.  18-241:  58-546.  ^  om 
N.   Y.  Supp.  84-580;   100-808. 
Civ.  Proc.  1-446. 
How.  63-8. 
Week.  Dig.  11-892. 
N.  Y.  Ann.  Cas.  0-261. 
2238. 

N.   Y.   52-445. 

Ap£  D?;2*64-373  ;  76-96  ;  103- 

521,  523;  105-553. 
N.  Y.  Supp.  72-103. 
Abb.   N.   C.  13-38. 
Week.  Dig.  10-36. 
N.  Y.  Ann.  Cas.  O-201. 

2230. 

Hun,  20-549.      ^ 
App.  Div.  76-96. 
Misc.   12-150. 
Civ.  Proc.  15-411. 
How.  N.  S.  2-89 

Ann.  Cas..©-261. 


N.  Y 
2240. 

App. 
06 
Misc 


Div.    11-265;    41-382;    76- 
122-584. 

11-355;    40-207;    47-633. 
N.     Y.     Supp.     63-150;     81-642; 

1O7-604;  121-298, 
N.  Y.  Ann.  Cas.  0-261. 


NOTDB, 


sub*.  i. 

Civ.  Prop.  8-178;  13-52. 
SuImI.  2. 

App.  ]>iv.   105-554. 

Civ.  Prao.  18*52. 

N.   Y.   flupp.  88-494;   138-2&8. 
guild.  fl. 

Misc.  Q0*12O. 

N.  Y.  Supp.  Ql>-780. 

Civ.  Prod.  18-52. 
8341. 

lliiq,  81-810. 

Misc.  ott-aaa. 

App.   piv.   7<|-96;  105-554. 
N.    Y.    SURp.    128*971. 
N.  Y.  Ann.  Cas.  0-201. 
3,843. 

N.  Y.  188*234. 
App.  Ill  v.  70-90. 

N.    Y.   Bupp.   133*421. 

N.  Y.  Ann.  Cas.  0-261. 
2243. 

App.  Div.   70*06  J  105*554. 

N.   Y.   Super.   89-554. 

N.  Y.  Ann.  Cas.  9-261. 
8244. 

N.  Y.   188-034;  810,372. 

Hun,  64-153:   71-254. 

App.    Dlv.    46-243;    63-5101    07- 

f36  ;    72-589 ;    70-90,   371  ;  88- 

151;    121-800;    12H-804;    137- 

627:  139-745;  144-701;  156- 

272. 

Mi  so.  *O-40;  10-745:  18-41.  250: 
14-370;  20-014;  1I3-UG1.  108; 
20-682;  £8-552;  30-287-  33- 
118;  38-123;  41-664:  58-537; 
50-483:  00-00;  «1-46;  02- 
498;   68*858 1   03-890. 

N.  Y.  Bupp.  81-804:  84-163:  49- 
1113:  53-700;  01-684;  03-4112. 
04-131:  05-064:  07-130:  73- 
472;  70-578;  77-91;  78-713: 
81-374;  83^548;  84-380;  08- 
255;  100-718;  110-097;  11«- 
43,  168.  230;  118-250:  118- 
326;  122-421;  124-573;  139- 
715  |  180-274;  141-271;  146- 
105:  147-013;  140-450;  J  80- 
095 ;    150-89. 

Civ.    Proc.    15-411;   28-222. 

St.    Ren'r.   5-07. 

Week.    D|g.    38-134. 

N.  Y.  Ann.  Cas.  1-189;  9-261. 

"linn,   73-409.   410,   414. 

App.   Dlv.   45-140:   70-96. 

Misc.  23-673:  01-230. 

N.  Y.   Supp.  90-620:  114-142. 

X.  Y.  Ann.  Cas.  9-261. 
2240. 

Wise.  86*781. 

App.   Dlv.   70-96. 

N.  Y.  Ann.  Cap.  9*281. 
3847. 

N.   Y.   76-584. 

Hun,  71-254. 


App.   Div.  76-90;   lOS-587;  113- 

120 
Misc.'  7-184;    47-632;    58-547 

92-90, 
X.     Y.     Supp.     84-144;     U8-242; 

199-808:    180-171. 
How.  60-430. 
X.  Y.  Ann.  Cas.  9-201. 

2248. 

App.   Div.   70-96. 
Misc.  31-726:  59-490. 
N.   Y.  Supp.   110-1083. 
Civ.   Proc.   15-411. 
N.  Y.  Ann.  Cas.  9*261. 
2240. 

tf.   Y.  70-180. 

App.   Div.  58-511;  76-96;   106- 

342;    130-740. 
Misc.    8-853;    9-46;    27-170;   38- 

552;  43-81;  59-041. 
K.  Y    Supp.  58-388;  86-514;  88- 

960  ;  0O-477  ;  94-468  :  98-QM  ; 

108-41;   118-326;  156-55a 
Civ.  Proc.  18-411. 
N.  Y.  Ami.  Cas.  8-261. 
22SO. 

N.  Y.  69-610. 

App.   Dlv.   70-96. 

MIbc.      39-441;     48-81;     84-36; 

67-547. 
N.    Y.   Snpp.  80-203;  86-514. 
■     Civ.   Proc  5-141. 

N.  Y.  Ann.  Cas.  9-261. 
2251. 
App.  Div.  14-549;  70-96. 
Misc.  92-315. 
Civ.    Proc.    19-234. 
N.  Y.  Ann.  Cas.  9-261. 
N,    Y,    Supp.    186-559. 

App.   Dlv.   70-96. 
N.    Y.   Ann.  Cas.  8-261. 
2253. 

~"n."  Y.   109-391. 

App.  Div.  42-261;  51-277;  88-17: 

75-51;     76-96;     130-17:    138- 

700  j    187-21    16R-S05;    108- 

15S:  173-717. 

Misc.      17*879,     18-475;     30-47: 

KM67.  606;  24-719:  39-3Tr4: 
&8*474j  3**207  :  IfO^O  ;m 46- 
561:  50-30  f.  3061  PO-386: 
57-444;  ft«*2lS;  68-562;  96- 
611. 

N.  Y.  Snpp.  47-188:  88*801:  »8- 
1120:  86-515:  64-1007;  67-902: 
72-1  QUO  I  77-¥54,  PB9  ;  79-819; 
1  04  -900 :  1 OO-SOl ;  1 1 0-775 . 
130-003;  131-417  R84:  1**- 
85;  132-600!  142-301:  1*1- 
283.  790;  186-670;  138*718: 
1413-200 

Civ.  Proc."  15-340:  19-2S4. 

N.    Y.    Ann.    Cns.    Q*395;   7-163; 
9-261. 
2884. 

H.  Y.  188-1Q8 :  310*2?*. 
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NOTES. 


Hun.  19-220.  _    ,_ 

App.  Div.  09-296;  76-06}  ©1-43?; 

112-120:    140-506.  ^       ^ 

Misc.  9-46;   18-242;  80-082;  33- 

578;  47-632;  03-316. 
X.    Y.   Supp.  30-7&>;  74-669;  78- 

64  :  80-919  ;  8T-4T1 ;  133-964. 
N.  Y.  Ann.  Cas.  O-214. 


2203. 

N.   Y.   132-367. 


n.  Div. 


70-1QS, 


Am 
2255 

App.   Div.   76-90. 
Misc.   45-653. 
N.  Y.  Add.  Cas.  9-?61. 
2256. 

N.   Y.  188-103. 

Hun,  5K-552;  7»-44BA     ._     .,_«, 

App.  Plv.  76-96;  lia-120;  1M- 

553;   165-«0J:   170-110. 
Misc.    18-417;  22-12*,   184  j  53- 

461;  58-546,  551. 
N.     Y.    Supp.    48-810;    70*010; 

105-27;       1O9-808;       187^572; 

19JMT1. 
X.  Y.  Ann.  Cas.  9-261. 
2257. 

App.    Div.    70-96;    165-802. 
Misc.  53-461;  58-551. 
X.    Y.   Supp.    109-808;  1CO-737. 
N.  Y.  Ann.  Cas.  0-261. 

*App.  Div.  76-86 1  152-656  j  105- 

807. 
Misc.  22-135;  58-551. 
X.    Y.    Supp.   48-810. 
X.  Y.  Ann.  Cas.  9-261. 
22HO. 

App.  Div.  76-96  j  152-556  \  165- 

808 
Misc.*  18-419;    22-128;    25*870; 

98-551  .„-.  =~n 

BL   ¥.    Bupp.    109-808  i    137-572. 

X.  Y.  Ann.  Cas.  9-261. 

2200. 

N.  Y.  183-229. 

Him,  94-624:  25-303:  34*55.  258. 

App.    Div.   14*584  ;   70-06 ;    100- 

342;   109-635:   142*206. 
Misc.     9-480;     1-W417;     BO-641; 

02—^1 6 
N.   Y.   Supp.  04-403;  90-350}  0«« 

694;   1219-1088. 
How.   01 -100;   03*165. 
Week.   Dig.   13-143. 
X.  Y.  Ann.  Cas.  9*961. 
22i|l« 

X     Y.    183-220.  

App.  Div.  70-90-  106*848;  109- 

635. 
Misc.    02-316. 
How.  03-165. 
N.  Y.  Ann.  Cm.  9-gQt. 

2*A?p.   Div.  70-06 1  134-B04. 
Misc.  14-178;  09*316. 
X.   Y.    Supp.   119-57U. 
How.    03-165. 
N.  Y.  Ann.  Cas.  9.801. 


App.   Div.   70-96;  84-627;   144- 

659;  150-26.  „     AlA 

Misc   28-048;  24-278;  67-444. 

N.  X.  Supp.  130-589 ;  MS-1067. 

Clr.  ProcT  10-180, 

N.  Y.  Ann.  Cas.  9-261. 

Hun,  73-415. 

App.  Div.  70-96:  127-82. 

mSc.  4«-437;  55-249. 

K,  Y.  Ann.  Cap.  9-261. 
2265. 

N.    Y.    169-390. 

Hun,    24-624;    25-270:   B7-568 

4pp.  Div.  59-140:  05-314 :  76-96. 

Misc.     14-347;     4l-604:     49-383; 
56-841  ;  61-46;  93-471.       ^ 

N.  Y.  Supp.  69-184;  7a-713;  SO- 
1015;  H-*-43. 
•  St.  Rep'f.  38-352. 

Civ.  Proc.  4-163;  7-312 

How.    61-265:    63-3;    60-426. 

How.   N.   8.  3-888. 

X.  Y.  Ann.  Cas.  9-261. 
Snbd.  1. 

Daly,  11-206. 
Sntxl.  2. 

N:   Y.  49-227. 

Hun,  24-77,  626. 

App.    Div.    159-417. 

Misc.    5-166;    14-173.  ^^ 

N.  Y.  Supp.  8-881;  79-9;  144- 

Kftfl 

Civ.  Proo.  4-158;  11-818;  17»63: 

19-217;  23-222.  , 

Daly,  11-206. 
2302. 

Hun,  41-72. 

33N°Y.  101-310;  914-203. 
Hun,  87-308;  51-248;  61-197;  64- 

19;  83-206:  89-527. 
App.    Div.    3-142;    7-347:    8-400; 

23-412;     24-250;     33-116:     43- 

232;     74-113:     80-320;     109- 

0(iS!     124*4'Jli;     123-464.    8W); 

1 20-801 ;     1 29-586 :     1 34-552 ; 

102-889;    170-291. 
Misc.    27-120:    31-342.    345:    JS" 

415,    041;   88-584;   40-47;   70- 

888 
N.   Y.'Snpp.  81-941 ;  44-001;  84- 

984;    oel681t    87-244;     68-604; 

77-423:        98-2W8:        199-881 ; 

1 10-1004;     119-330;     1-18-439; 

103-233.    826. 
Alih.  N.  O.  BO-108. 
N.   Y.  Ann.  Cas.  0-283. 

3321. 

IT„n>    «4-20;    S3-285. 

App.  Div.  8-400!  33-116)  43-883; 

114-404  ;    151-165. 
M1*c.     18-407;     19-080:    87-120; 

51-482:    70-285;   79-258. 
N.    Y.    Supp.    31-941;    109-881  i 

131-100;   135-145. 
H0» 


NOTES. 


N.  Y.  192*514. 

App.    Div.    33-116;    43-232;    46- 

346;   126-801;    160-749. 
Misc.   18-407;  27-120. 
N.  Y.  Supp.  109-831;  163-233. 
Abb.  N.  C.  11-120. 
2323. 

App.     Div.    7-348;    34-150;    80- 

326;  125-890;  129-586. 
N.  Y.  187-182. 
Misc.  24-359. 
N.     Y.     Supp.     64-654;    80-917; 

110-1004;   114-251:   163-233. 
2323a. 

N    Y    192-8 

App.*  Div.  5*7-4;  100-232;  109- 

667;   110-590;   119-173;   138- 

45 
Misc.  32-48;   63-447. 
N.  Y.  Supp.  66-105;  07-647;  91- 

814;     96-585;     97-346;     122- 

889. 
2324. 

App.  Div.  100-232;  125-464. 
N.  Y.  Supp.  169-831. 
2325. 

N.  Y.  192-514. 

Hun,  27-480. 

App.   Div.  34-151:   125-464,  891; 

184-548;  138-45. 
Misc.   15-662;  31-99,  344;  32-48; 

46-47. 
N.  Y.  Supp.  54-654;  64-1035;  66- 

105:   80-917;   93-283:   99-312; 

116-1004;    122-889;   163-233. 
Abb.   N.  C.  20-162. 
Week.  Dig.  15-327. 
2326. 

N.    Y.    199-39. 

App.      Div.     110-590;     134-548; 

187-587:    152-107. 
Misc.  27-120;  34-132;  89-583. 
N.     Y.     Supp.     69-468:     80-917 ; 

94-346;   136-620;   153-701. 
How.  26-402. 
Dnlv,  6-51. 

N.  Y.  Ann.  Cas.  9-448. 
£327. 
N.    Y.    175-139;    199-39;    214- 

204. 
App.    Div.    57-3;    1 10-590:    123- 

890;    134-548:   137-224.   687; 

152-108;   162-890. 
Misc.     31-340;     41-132;    43-587; 

64-119:   89-588. 
N.  Y.  Supp.  48-437  ;  80-917  ;  97- 

340;    1 10-1004;    118-377;    121- 

958;   122-468;  148-439;  153- 

701. 
2328. 

N     Y     1 99-39 

Misc."  31-99:  32-541;  57-672;  64- 

119. 
N.  Y.  Supp.  64-1035;  67-244;  80- 

917;  109-1112. 
2329. 
N.    Y.    199-39.  I 

1104 


2380. 

N.    Y.    199-39. 

App.  Div.  12T-411. 

Misc.  31-340. 

N.    Y.   Supp.  80-917. 

How.   26-402. 
2831.  V 

N.    Y.    199-39. 

Misc.  27-726;  31-340:  57-672. 

N.  Y.  Supp.  8O-017:  109-1112. 

McC.'s  Civ.  Ptoc  2-47. 

Abb.  N.  C.  7-417. 
2332. 

N.   Y.   199-39. 

Hun,  15-214. 

App.  Div.  27-404. 

Misc.  57-672. 

N.  Y.  Supp.  109-1112. 

How.  40-204. 
2333. 

N.    Y.    199-39. 

Han.  61-34 ;  68-439. 

App.     Div.     101-169 ; 
102-776. 

N.    Y.    Supp.    91-428;    111-55S; 
147-930. 
2334. 

N.    Y.    199-39. 

App.  Div.  24-250:  1O1-109. 

N.   Y.    Supp.  91-428;   155-792. 

Abb.  (N.  S.)  11-209. 

N.  Y.  Aon.  Cas.  9-279,  n. 


127-409; 


N.    Y.   199-39. 

Hun.  37-480. 

App.     Div.      28-412:     113-735: 

137-223:   171-38,  39. 
Misc.     28-71;    31-99;     32-541; 

46-47,  314. 
N.  Y.  Supp.  59-808;  64-1035:  67- 

044.  95-192 ;  121-958;  lOtMETi. 
2336. 

N.   Y.  199-39. 

Hun,  51-138. 

App.  Div.  3-141;  26-166;  67-138; 

86-560;    161-169. 
Misc.    84-628. 
N.  Y.  Supp.  49-963;  78-605;  84- 

15;   91-428;   147-843. 
2336a. 

N.  Y.  187-183 ;  199-39. 
App.  Div.  57-2. 
2387. 

N.  Y.  217-505. 
App.  Div.  18-497;  23-412;  164- 

828. 
Misc. '81-118. 
N.  Y.  Supp.  145-808. 
Daly,   7-155. 
2338 

N.  Y.  HO-336:  218-89. 

Apn.     Div.     111-899;     152-111; 

164-828;   172-546. 
Misc.  39-378;  62-511. 
Hun,  19-292. 
N.   Y.   Supp.  93-82. 
Abb.  (N.  8.)  11-209. 


NOTES. 


N.  Y.  7O-101;  102-514. 

Hun.  64-20;  75-450;  88-27;  92- 

606. 
App.    Dlv.    18-498;    33-116;    43- 

232;     74-113;     76-129;     111- 

816;  125-466. 
Misc.  6-503;  18-407;  19-688;  30- 

490;     34-132;     56-16:     57-90; 

94-655 
N.     Y.     Supp.     77-423;    78-772; 

97-886;       100-831:       114-612; 

161-1113. 
N.  Y.  Ann.  Cas.  9-450. 

234©. 

N.    T.    217-443. 

Hun,  90-504. 

App.  Div.  3-392  ;  48-235  :  99-60 ; 

137-341.    346;    150-292;    170- 

872. 

Misc.  *27-r,01 :  60-377. 

N    Y.  Supp.  58-841:  63-796:  04- 

1077;    5o-6*7:    113-4*2:     122- 

174;  134-1018:  150-713. 
N.  Y.  Ann.  Cas.  9-450. 


App.   Dlr.  43-235;  76-218;  130- 

367. 
Misc    34-132;  76-584. 
N.  T.   Supp.  44-1094;  59-1025; 

137-311. 
N.   Y.  Ann.  Cas.  9-450. 

2342. 

N    Y.  192-514. 

Add     Dlv     33-116.    125:    43-234: 
P47-348 ';      76-127  ;      130-307  ; 

152-110. 
Misc.  32-48;  34-132 
N      Y.     Supp.     66-105:     7H-77A 

lli-797  ;  13O-205  ;  137-311. 
N.   Y.  Ann.  Cas.  9-450. 

2343* 

N.   Y.  38-150;  199*39. 
Hun,  61-208;  83-27. 
App      Div.    3-142:    68-320;    79- 
135;  129-586;  137-586;  170- 

874 
Misc.   19-688:  24-528:  37-734. 
N    Y.  Supp.  14-1094:  76-467;  79- 

1039V  114-251:    122-468. 


N.    Y.  218-80 

Hun.  83-27:  89-527. 

App.  Div.  8-142:  8-400;  40-308; 

SO-560:   129-586. 
MWr    19-689:  96-G55. 
NY      Supp.     31-602;     61-540: 

119-556;  161-1113. 
Civ.   Proc.  8-56. 

^Y.  136-10;  175-256. 
Misc.  63-600. 
N.  Y.  Supp.  117-300. 

2347. 

Misc.  08-661. 

N.  Y.  Supp.  117-300. 


N.    Y.    07-231;    72-184:    73-355: 
96-525;  105-505;  106-172;  147- 
573;  171-1. 
Hun,   40-454;  64-20. 
App.    Dlv.    21-185;    28-14;    68- 
188;     09-389;     73-77;     104- 
118;   117-754;   131-283;   139- 
662. 
Misc.    17-252:    20-235;    50-189. 
N.  Y.  Supp.  45-537;  47-487:  51- 
30;    74-1019;    100-421 ;    132- 
412;  144-217. 
St.  Ucp'r.  45-831;  52-445. 
Subd.  1. 

N.  Y.  157-274. 
Misc.  10-547;  73-138. 
St-  Bep'r.  29-63. 
Subd.  2. 

App.    Dlv.    139-662. 
N:    Y.    Supp.    124-278. 
St.  Rep'r.  29-63. 
Subd.  3. 

Dem.   5-278. 
2349. 

App.  Dlv.  131-238. 
N.   Y.  Supp.   115-692. 
2350. 

N.   Y.  218-558. 
App.  Dlv.  33-616. 
Misc.  33-285  ;  73-138. 
N.    Y.     Supp.    07-478;    132-412; 
164-15. 
2351. 

Hun,  61-208. 

App.    Dlv.    18-500;   55-463. 
Misc.  30-401.  _ 

N.  Y.  Supp.  63-822;  67-97. 
2352. 

App.  Div.  55-463. 
Misc.  24-501;  33-286. 
N.  Y.  Supp.  67-97.  47a 
2353. 

Hun,  61-208. 
2354.  M 

N.  Y.  Supp.  102-1025. 
App.  Div.   117-754. 
Misc.    50-189i  „*  +m 

N.   Y.  Supp.  100-417;   164-15. 

2356. 

Misc.  33-286. 

N.    Y.    Supp.   67-478. 

2357. 

N     Y.    184-37G.  -Mfc 

Apo.  Div.  56-487 ;  75-486 ;  159- 

N.   Y .'  Supp.  78-561;  119-722. 
2358. 

App-    Dlv.    136-63. 
2359. 

N.   Y.  140-162. 

ypp.'D^  55-458;  126-157:136- 

Ml*"     38-409;    54-160;    58-547, 
029;  83-495:  96-667. 
1U3 


NOTES. 


N.     Y.     Supp.     07-97;     ll0-022j 
110-722;   140-123;  101-lll3. 

Civ.  Proc.  23-373. 
2300. 

X.    Y.   17* -t 

App.  Div.  58-458. 

Misc.  83-498. 
2301. 

X.  Y.  171-1. 

Hutl,  75-452, 

App.  Div.  85-458. 

Misc.  JA4-.101;  58-629. 

X.    Y.   Supp.   07-97. 
2302. 

Misc.  30-671. 

X.   Y.  Supp.  64-881. 
2504. 

X.   Y.  101-583. 

App.    Dlv.  28-14. 

Misc.  24-501. 

X.   Y.   Hupp.  51-27. 
2305. 

X.  Y.  175-256. 

App.  Div.  12-427:  414-434;  67-» 
165;    158-626:    1O7-057. 

Civ.   Proc.  15-30. 
2300. 

X.  Y.  95-242;  137-290. 

Hun,  20-447. 

App.  Div.  24-432;  07*-l65  J  112- 
6N7;    124-316. 

MIrc.   30-718. 

X.  Y.  Supp.  03-304;  f  5-600 ; 
100-70;    121-237. 

Week.  Dig.  10-539. 
2307. 

Hun,  74-65. 

App.  Dif.  Bt-168. 
2308. 

X.  Y.  175-256. 

Week.  Dig.  11-471. 
2300. 

X.  Y.  134-89;  175-256;  184- 
116. 

App.   Div.   108-361,  SS9. 

Hun,   22-12.");    f4-6fl. 

X.    Y.    Supp.   55-4JKJ  ;    152*685. 

Week.  Dig.  ll-4fl. 
2371. 

X.  Y.  71-20S;  74-108. 

Hun,  20-447. 

App.  Div.  5B-G6. 
2372. 

X     Y.    134-85. 

Hun,   74-67. 

App.  Div.  24-432. 

Civ.  Proc.   15-30. 
2373. 

X.    Y.    191-430. 

X.   Y.   Supp.   102-785. 

App.   Div.   117-47!);    130-90. 
2374. 

X.  Y.  50-228:  58-r>77:  O8-802: 
7 1 -20S  ;  0 1 -64 8  ;  1 OO-407  : 
191-430. 

Hun,   02-573;   74-67. 


App.      Div.      48-435;      llS-687; 

130-90:    lOS-SSO. 
Mlfcc.   3S.h81 
X.     Y.     Supo.     OH-106S;    7H-82: 

114-289 !  1&2-&S5, 
St.  ttep'r.  35-908:  49*81. 
M  Civ.  Proc.  «-281. 

Hun,  30-32;  32-217:  84-441 

Civ.   Proc.  5-885. 
Snbtl.  12. 

Hud.  32-217. 

Civ.   Proc.  5-286. 
Snbfl.  3. 

X.   Y.  82-27. 

Hun,  32-217. 

Civ*  Proc. 
8nl»«l.  4, 

X.  Y.  74-108;  i3?-2&4. 

App.  Div.  88*678. 

St.  Hep'r.  43-58. 
8875. 

X.  Y.  100M9T;  191*441. 

Api).       DiV.      48-438:      117-480: 
130-90;    15O-807. 

Misc.   38-582. 

X.     Y.     Supp.     02-1068:     78-32; 
114-289:   134-848. 

Barb.  00-100. 
2376. 

X.   1.  109-498. 

App.    Div.    150-897. 

X.   Y.    Supp.   134U848. 
2377. 

X.   Y.   10tM98. 
2378. 

X.    Y.   100-498. 
2379. 

7?.   Y.   109-498. 
2880. 

X.  Y.  109-2498. 

App.  DIV.  48-42)6', 

X.   Y.  Supp.  02-1W& 

MoC.'s  Civ.  Proc.  2*8i 

Abb.    tf.    C.    11-107. 
2381. 

X.  Y.  109-491 

Apb.  tilv.  4S-43D;  180-89;  15**- 
148. 

X.    Y.    Supp.    O2-106S;    1J4*J89: 
123-304. 
2383 

x!"y.    i  11*310;   1 10-475;   1*4- 
116;   19il**H8. 

N.   T.   Supp.   lfe5*389:  127-1943 

Civ.   Proc.   15-30. 
2384. 

X.  Y.  157-633. 

Hun.   87-143. 

App.    Div.  54*284. 

X.   Y.   Supp.   32-888:  82-820. 

St.    Rep'r.    5*141. 
2385. 

X.   Y.   157-633. 

App.    Div.   N4-2B4. 


1  I OO 


XOTES. 


N.   Y.  184-115. 

App.  Div.  12-427  ;  48-434  ; 
626. 
23S7. 

N.    Y.  45-71;  OH-153. 

App.   DtT.  46-210;   88-484; 
64. 

Civ.   Proc.  14-254. 
Subd.  1. 

I  Inn,  52-351. 

N.   Y.  Supp.  5-884. 
Snbd.  3. 

llun,  52-851. 

N.    Y.   Supp.  5-804. 

OJ1UU 

N.    Y.   65-581;  68-158. 

Hun,  51-509. 

App.   Div.  87-400. 

St.    ttepr.    21-684. 

Week.  Dig.  1U-847. 
Snbd.  4. 

N.   Y.  51-503;  197*41. 

Civ.  Proc.  9-239. 
JK$i>l. 

N.    Y.   68-1B& 

App.   Div,  87-406. 

N.    Y.   Supp.  50-275. 
2392. 

Week.  Dig.  10-84T. 
j£393. 

Hun,   51-457. 

Abb.  N.  C.  89-182. 
8894. 

N.  Y.  68-160. 
2395. 

Misc.   39-214  :  48-190. 

N.    Y.    Supp.   96-775. 
2306. 

N.  Y.  68-153. 
2397. 

N.  Y.  72-534. 
2398. 

N.  Y.  78*584. 
2309. 

Misc.  61-161. 
2400. 

N.    Y.   68-153;  78-534. 

Hun,  85-453. 

N.  Y.  Supp.  82-890. 
2401. 

How.  6-493. 
Snbd.  2. 

Civ.   Proc.  9*239. 
24  03. 

How.  6-268. 
8405. 

Misc.  50-487. 

N.  Y.  Supp.  100-561. 

Week.    Dig.    10-18. 
2498. 

Misc.  56-68. 
2409. 

App.    Div.  46-210. 
^41 0. 

N.    Y.   197-429. 


158- 


114- 


197-429. 
69-43. 

Supp.  184*989. 


Misc.    69-43. 
App.  Div.   131-B94. 
N.   Y.   Supp.    116*68;   184-989. 
8418. 

N.    Y.    197-429. 
Hun.  88-574. 
Misc.    69-42. 

N.   Y.   Supp.    116-66;   124-989. 
2413. 

N.    Y.   197-429. 
App.   Div.   1H1-G04. 
2414. 

N.  Y.   197-429. 
Ilun,   83-574. 
Misc.    69-48. 
App.   Div.    131-094. 
N.  Y.   Supp.   116-66J   124-989. 
£415. 
N.   Y. 
Misc. 
N.   Y. 
2432. 
N.     Y.     48-27:     54-016;     94-31; 

182-218;   108-108. 
Hun,  25-73;  36-Juttj  58*311. 
App.  Div.  64-418?  75-279;  108- 
175  ;   128-761  ;    132-260  :   137- 
717:  139-5781  144-145;  150«- 
95,  241  j  157-016;  169-64. 
Misc.     16-01* ;     17-1 47 !     22-4*0; 
25-91  ;    38-232.    090  ;    89-275  ; 
54-649;     55-824  J     63-33*     40; 
68-353. 
N.    Y.    Hupp.   54-066;  78-09;  78- 
163;  96-32;  lOft-S.  9.  937;  116- 
906;     118-46;    123-971;    184- 
449:    184-919!    148-972;    149- 
1048;    154-753. 
St.  Uepr.  20-96;  34-512. 
Civ.     Proc,     8-242,     804;     15-323. 

324;   10-43,   403. 
Week.   Dlfc,   16-889;   22-2. 
Subd.  1. 

.   125-746. 
29-16;    46-025;    63-105. 
Div.  91-207. 
2. 


N.  Y 

Hun, 

App. 
Snbd. 

Hun, 
Snbd. 

Hijn, 
2433. 

N.    Y 

Hun, 
57; 

App 


46-625. 
8. 
54-272; 


63-105. 


69-96;    21.1-312. 
37-24.1:  46-77:  48-78;  51- 
5S-31 1 :    66-558. 
Div.   9-r,2;    12-123;   17-582; 
28-105;   34-162:   86-4  {    165- 
577;  108*175;  141-145;  147- 
JJO.V,  157-617 ;  169-64;  171-212, 
213. 
MI*rc.    11-303:    21-nTl;    25-91? 
48-000;  51-040;  61-374;  63-3.>, 
376"   76-512. 
n"  Y.'sunn    45-570:  47-4  <M:  *?t- 
423:  95-523:    165-8:   127-713; 
128-846;       132-9;       142-97: 


NOTES. 


154-753;      157-170:     159-647; 
164-419. 

8t.    Rep'r.    12-453;    15-459;    37- 
803;  50-238;  07-290. 

Civ.    Proc.    11-351;    16-58;    18- 
358 

Abb.N.  C.  18-161;  26-152,  401. 

N.  Y.  Super.  56-70. 

N.  Y.  Ado.  Cas.  1-401. 
Snbd.  1. 

IJun.  68-555. 

Misc.   17-147;  18-388. 

N.  Y.  £upp.  146-709. 

St.   Rep'r.  33-28:  52-556. 

Civ.  Proc.  19-140. 

N.  Y.  Ann.  Cas.  5-196. 
Snbd.  2. 

Hun,  46-323;  66-362;  85-505. 

N.   Y.   Supp.  33-132. 

St.   Rep'r.   38-604. 

Civ.  Proc.  9-345;   11-417. 

Abb.  N.  (J.  18-462. 
2*434 

N.  Y.  132-407 :  213-313. 

Hun,  25-72;  46-75;  41-382;  46- 

623;   58-308. 
App.  Div.  73-77;  75-279:  83-407: 

91-267;      165-577;      115-308: 

139-578;  144-146;  147-395. 
Misc.     16-618:    49-438;    54-649; 

61-109;     63-35,     36;     68-523; 

76-510 ;  72-459. 
N.  Y.  Supp.  78-163;  82-198;  99- 

896;      166-005;      1O5-0:     112- 

200,  1111 ;  127-713 ;  132-9. 
Civ.  Proc.  19-403. 
2435. 

N.  Y.  125-200;  146-447;  143- 

567. 
v  Hun,  63-41:  86-113. 

App.  Dlv.  8-340;  93-150;  162- 
432;  165-577;  112-15h!  12N- 
761  ;  139h578  ;  144-146,  749  ; 
155-250;  167ll81. 

Misc.  5-485;  11-371);  15-443;  22- 
88,  492;  25-91;  41-475;  63-26, 
30;  66-142;  73-392;  93-315. 

N.  Y..  Supp.  36-35:  56-941;  84- 
1094;  87-519;  9ZJ-483;  98-280; 
117-306.  31 «:  121-378;  122- 
686;  124-449;  128-846;  129- 
885;  131-39;  136-177;  149- 
1048;    156-883;    164-411). 

Civ.   Proc.    19-7,   210. 

Abb.   N.   C.   16-309. 

N.    Y.    Super.   52-166. 

St.   Rep'r.  5-251. 

How.  67-514. 

N.  Y.  Ann.  Cas.  1-20,  315. 
2436. 

Hun,  38-142:  64-62:  86-114. 
App.      Dlv.      105-577;     128-764; 

139-578;   155-250;    157-777. 
Misc.     15-440:    22-2(54.    41)2,    Ih>: 

29-607:     38-232:     56-47:     59- 
387;  63-26,  30;  66-142. 

11 


N.  Y.  Supp.  56-171;  4S3-327:  T7- 
594;  165-1052;  112-357:  117- 
306;  121-378;  122-686.  124- 
449 ;  136-177  ;  139-1031 ; 
142-764 ;  '149-104S;  164-4191 
Abb.  N.  C.  16-35. 
How.  67-514. 

N.  Y.  Ann.  Cas.  1-25;  T-2BS. 
2437. 

App.  Dlv.  165-577. 
Misc.  66-142. 
How.  59-452. 
N.  Y.  Supp.  121-378. 
2438. 

Hun.  46-623. 
App.  Div.  165-577. 
2439. 

App.  Dlv.  165-577. 
2446. 

App.  Div.  165-577. 
Misc.    66-142. 
N.  Y.  Supp.  121-378. 
24t41. 

N.  Y.   166-129. 

Hun,  46-623. 

App.    Dlv.     28-24:    30-396:     «- 

170;    63-41:    99-21;    162-4^: 

165-577;     163-175;    116-133; 

128-764;   136-898;    139-577. 
Misc.  19-6(58:  26-70:  27-191:  41- 

475  ;  64-111 ;  71-566 ;  72-43; 

73-392. 
N.     Y.     Supp.     44-1103:    50-7S5: 

51-352:     56-439:     62-;ai:    «7- 

640;      71-380:      92-483:  97-3; 

117-1124;   124-449;   129-SS: 

186-831  :  131-39  ;    139-863. 
Civ.   Proc.   19-139. 
N.    Y.    Ann.    Cas.    1-25;    5-SS1. 

9-461. 
2442. 

N.   Y.  213-313. 

Hun,    85-505. 

App.   Div.  91-267:  165^577. 

Misc.    16-619:  39-275. 

N.   Y.   Supp.  33-132;  86-638. 

Week.  Dig.  25-26. 
2443. 

App.  Div.  165-577. 

Misc.  21-464. 

Civ.  Proc.  11-445. 

How.  N.  S.  3-490. 
2444. 

Hun.  85-505. 

App.     Div.      165-577:     115-2*©: 

132-266;  139-581. 
Misc.   12-9;  67-548:  79-529. 
N.    Y.    Supp.    33-132;    100-96T>  ; 

116-906;    124-449. 


2445. 

App.   Div.  165-577. 
Misc.    16*335. 
N.  Y.   Ann.   Cas.   1-80. 
2446. 

N.  Y.  73-218. 
App.  Div.  165-577. 
08 


NOTES. 


Misc.     12-628;     18-40; 

o:i-44  2. 
X.    Y.   Supp.   140-1050. 
T.   &   C  3-790. 


87-20; 


N.    Y.  93-79;  166-120 ;  201-92. 
II nn.   39-587. 

App.    Dlv.   3-589:   7-r>29;   34-472; 

61-473;     75-241.     279;     105- 

577:    134-434:    1 30-570,    585; 

1BO-96;  157-242.  615. 

Misc..    12-U2*;     22-4<SN:    24-398; 

36-761;   91-246;    93-441. 
N.   Y.  Si  1  pp.  34-253:  50-171 ;   54- 
253:     63-527;     65-171:    70-617; 
7H-1,   163;   114-339;   119-395; 
124-449.   454;    125-790;   134- 
747;  138-648.  928,  1014;  140- 
799;  141-801;  142-972;  143- 
753.    1091;    154-1101;    155-543: 
13S-115;  162-137. 
St.    Rop'r.  4-97. 
Abb.   N.  C.  18-310. 
N.  Y.  Ann.  Cas.  1-148,  153;  4-289; 

9-461. 
Week.  Dig.  17-96;  25-252. 
2448. 

App.  Div.  165-577. 
N.  Y.  Super.  43-52. 
2449. 

App.  Div.  67-472 ;  105-577. 
24  .%0. 

App.  Dlv.  67-472;  105-577. 
24S1. 

N.   Y.  68-362:  73-416. 
App.    Div.    105-577;    139-581. 
N.    Y.    Supp.    44-1103;    65-793; 
124-449. 
24  K2. 

X.   Y.  140-447;  106-471. 

App.      Dlv.      105-577;     108-175: 

132-266;  144-146. 
Misc.    70-511. 
N.   Y.   Supp.  96-52. 
Snbd.  2. 

App.  Div.  76-29. 
2453. 

App.  Dlv.  105-577. 
2154. 

App.     Dlv.     84-199;      105-577; 

150-579. 
Misc.  54-37;   70-512 ;  02-353. 
N.     Y.     Supp.     82-558;     H4-010  J 
103-499:      116-587;      120-50; 
127-713;   132-338;   155-924. 
2455. 

Hun,  38-142. 
App.  Div.  105-577.      ^nn 
Civ.   Proc.  8-387:   19-139. 
Week.  DlK.  22-572. 
2456. 

Hun.   38-142:   87-70. 
Ann.  Dlv.  105-577. 
MiBC.  68-353.    ^  ^ 
N.  Y.  Supp.  123-971. 
2457. 
Hun.    22-579;     24-353; 
88-510. 


34-138; 

llOO 


App.  Dlv.  9-31 ;  41-494 ;  91- 
267;  105-577  ;  108-176;  144- 
148;  152-759;  154-586;  162- 
341  ;  163-530;  167-940. 
Misc.  37-765:  63-24,  41,  375; 
70-013;    72-429;    98-480. 

N.  Y.  Supp.  34-976:  76-927:  86- 
638;  117-805;  128-846;  137- 
545  ;  147-851 ;  148-533 ;  158- 
565;  163-824. 

St.  Rep'r.  12-453. 
2458. 

N.  Y.  60-53;  140-447;  144-651; 
146-350 

Hun,  24-353;  35-240;  36-589; 
46-625;   55-562. 

App.  Dlv.  21-173:  32-23;  65- 
179  ;  87-241  ;  102-432  ;  105- 
577;  109-281:  135-422;  144- 
749;  159-229. 

Misc.     10-258:     11-303:     18-388 
.22-486:    25-91:    20-70:   27-684 
20-608;   55-322:  63-26,   30.  35 
66-142,  221:   93-520. 

N.  Y.  Supp.  24-829 ;  31-427 ;  32- 
162  ;  47-493  ;  50-836  ;  52-309  ; 
54-666;  56-439;  62-247;  72- 
580;  84-276.  468;  02-483: 
1 05-347 :  114-770;  117-308: 
121-378;  127-713;  144-280; 
157-275. 

St.   Rep'r.   34-134. 

Civ.  Proc.  8-44;  9-345;  19-446; 
23-193;  24-146. 

Abb.  N.  C.  23-10. 

How.  65-290. 

How.  N.  S.  2-120. 
Snbd.  1. 

Hun,   60-363. 

Ann.    Dlv.   102-432. 

Misc.  27-685;  93-559. 

N.  Y.   Supp.  58-676;  157-812. 

St.  Rep'r.  38-604. 

Civ.  Proc.  12-162. 
Snbd.  2. 

N.  Y.  154-777. 

Hun,   60-360. 

App.    Dlv.   21-172. 

Misc.  93-562. 

N.   Y.   Supp.   157-812. 

St.    Rop'r.  38-604. 
Snbd.  3. 

St.   Rep'r.  26-96. 

Civ.  Proc.  18-358. 
2459. 

N.   Y.   213-313. 

Hun,  37-242. 

App.  Div.  91-267  ;  105-577. 

N.   Y.   Supp.   33-132. 
2460. 

Hnn,  43-365:  51-36. 

App.   Dlv.    105-577:   139-584. 
N.  Y.  Snpn.   124-454. 
How.    07-514. 
How.   N.   S.  2-448. 


N0TB8. 


24f|  f. 

App.   Dlv.  1QB-577. 
K.   Y.   Supp.   4S-to05. 
2102. 

Hun.   84-138. 

App.     blv,     10C-57T;     144*147; 

150-5*9. 
Misc.    54-38 i    Q3-33,     370;    70- 

510. 
N.  Y.  Supp.  1O4-407I  135-435. 
2*103. 

N.   Y.   140-447:  218-323. 

App.  V\v.  143-841  ;  141-551. 

Hun,   47-350;   0O-4K0. 

Ann.    Dlv.  34-32:  41-380:  40-43: 

Vti-294  !       04-578  ;       100-281  ; 

132-20*;   150-241. 
Misc.    O-iON;    17-Ufl;    lQ-1S4;SO- 

14:     33-010;    M-42;     55-024: 

58-178,   814;  01-Gal;  OB-243 ; 

03-600. 
N.   Y.   .supp.  30-200;.  41-225,  491. 

44-003:    4f»-MJU:     47-102:     50- 
171  :  03-527:  78-546;  70-122: 

O5-U0U;    100-844.    057:    10*- 

1047;    100-21,    600?    114-131; 

134*584,   910;   150-720:    155- 

513:    158-10J0;    104-110. 
Civ.    Woe.    33-102:    02-518. 
N.  Y.  Aun.  Cus.  1-155;  7-258. 
2404. 

N    Y    77-58. 

App."  Dly.    04-412;    83-406:    01- 

207  :    102-432  :    105-47.    577 ; 

108-40;     112-158.     485;     130- 

579  :  150-05  :  1.17-017. 
Misc.   27-194.   320:   rtl-n.11  ;  73- 

459. 
N.    Y.    Sunp.   €12-747:    72-00:   82- 

108;     02-483;    04-101:    05-40*; 

08-286,    532;    114-131;    143- 

B72. 
Clr.   Proc.    1B-R44. 
N.  Y.  Super.  5t-h06. 
Abb.   N.   C.   14-322. 
IIow.   00-101. 
Week.   Dig.  14-181. 

240,%- 

App.  DIv.  105-577 :  157-617. 

Misc.    13-51:    20-510. 

N.    Y.    Supp.    143-072. 

Week.    Dii?.    10-4*4. 
2  IOO. 

App.  Div.  43-582;  103-577 ; 
157-01(5. 

N.   Y.   Supp.   142-072. 
2107. 

N    Y     213-313 

App.  Div."  50-45  ;  105-577  ;  157- 
616. 

N.   Y.   Supp.   00-34:  S3-108. 

riv.   Troc.   10-4  46. 

How.    N.    S.    3-101. 
2108. 

N.  Y.  31-631:  40-3S3:  43-200: 
51-174:  75-205:  77-58:  S7- 
153;    03-572:    103-1;    117-301; 

II 


l«l-3a0;  12O-506;  147-66*. 
153-108:  154-447:  1ST-£«J; 
10O-647;  318*308. 

Hun,  10-71:  31-157:  85-240: 
37-631;  40-57;  42-24:  «7-l*U: 
74*877;   87*0*. 

App.  1)1  v.  7-530:  38-100;  S4- 
242;  40-582:  50-427:  e4-J*B: 
00-58:  81-424;  83-400:  103- 
077;  113-159,  485;  138-41$: 
150-05;    157-015. 

MUw.    28-133;    30-126;   40-2SS- 

N.  Y.  fciipp.  0-227:  13-fWti:  BO- 
SS!:  54-420:  05-10M :  410-34. 
73-1045:  74-rsr»:  Hl-r.0:  Sl'- 
108;  02-518:  OM-283.  532:  52- 
533;  112-1050;  li:*-ion2: 
133-401  ;  134-747  ;  142-972 : 
147-300;    150-525. 

Bt.  Ilep'r.  BO-WC;  27-704:  51- 
745;  53-460. 

Civ.  Proc.  O-300:  8-356;  ll-*7; 
15-324;   30-107. 

Abb.   N.   C.   10-86. 

Daly,  10-318. 

Dem.  4-207. 

Connolj,   2-546. 

N.   Y.  Ann.  Cm.  4-881. 
6nl>il.  1. 

N.    Y.   04-31. 

App.  Dlv.  20-441:  34-242:  »• 
406;  105-575. 

N.  Y.  Supp.   1O2-740. 

St.   Repr.  5-817. 

Civ.  Ptoc.  12-lGa 
Siibd.  2. 

N.  Y.  80-242;  80-328:  105-5; 
1 00-183. 

App.  Dlv.  50-48:  140-423. 

N.  Y.  Supp.   125-353. 

eioo. 

N.  Y.  40-383:  117-302;  124-33*: 
153-498;    157-301;    1GO-1S3: 

Hun."    37-4531;     73-494;     02-^11 

005. 
App.    Dlv.    34-242:    45-582:    59- 

50:    OO-O'i;    105-r.77;    12^-4  IV 

138-296;  157-615. 
Misc.  •10-510;    2S-130 ;  36-12«; 

68-451. 
N.  Y.  Supp.  €1-227:  86-1050:  73- 

1045;     74-5K5:     85-371:     H2- 

1050;     117-5?     125-29;    143- 

072:    ISO-525;    130-120. 
St.    Rep'r.    27-33. 
Civ.    Proc.    11-351;  30-198. 
Abb.   N.   C.  27-35. 
Duly.  10-318. 
Snl»«l.  1. 

N.   Y.   157-300. 
Mls<\   28-133. 
N.    Y.   Supp.   58-1067. 
Civ.    Proc.  0-346;   17-885. 
Sii lid.  4. 
N.  Y.  154-14T. 
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NOTES. 


A  pp.   Dlv.  34-242. 

n.  y.  supp.  54-430. 

Subd.  S. 

N.   Y.   154-443. 

N.    lr.    Supp.    150-120. 

A  pp.   Dlv.  8-5.  56. 
24  TO. 

App.     D|v.    108*577. 
2-1T1. 

App.  Dlv.  7-534 s  S1U2Q1:  83-406; 
01-267  ;  105-577  ;  144-145. 

Misc.  72-4 59. 

N.    Y.    Supp.     ©0-253;     118-40 i 
120-885.     ^ 
24  T2. 

N.  Y.  71-238. 
Subd.    3. 

App.    Div.    104-13(5. 
2474. 

App,  M*.  W-786, 

N.  Y.   Supp.  136-884. 
2475. 

I  low.  N.  S.  2-38. 

N.  V.  01-284.. 

Hun,  30-475. 

St.  ReD"r.  10-530. 

Dem.  6-15. 
Subd.  1. 

liera.  6-15. 
Subd.  2, 

Hem.  0-15. 
Subd.   3. 

App,  Div.   172-471. 

N.   Y.   Supp.   150-59. 
2478. 

N,  Y.  Jt-238. 

Hun.  32-44^;  60-560;  82-107. 

K.  Y.  Supp.  31-63. 

Ht.    Rep'r.    30-837. 
2470. 

Hun,  32-443. 
24HO. 

Ilun.  32-429:  60-525. 
App.  Dlv.  0-422. 
24H1. 

Kt    Rep'r.    14-376;    80-837;   48- 

Subd.  1. 

Hun.  32-44fi. 

Dem.  6-1$. 
Subd.  2. 

Hun.  0O-5T0. 
24  Mil. 

Hun,  6O-5T0. 
2484. 

N.  Y.  Tl-288. 
2485. 

Hun.  6O-5T0  :  82-107. 

N.   Y.  Supp.  31-63  ;  t»0-112. 
2486. 

Hun.  75-209. 

X.  Y.  Hupp.  164-143. 
2488. 

App.    Dlv.    24-535. 

Misc.   12-057. 

N.   Y.  Supp.  40-32. 

St.    Rep'r.    15*748. 


2400. 
M.  V.  06-441;   100-210;  103-307; 

104*250;    104*773;    15U-136 ; 

184-42, 
Run,     4H-587;     48-417;     50-473; 

70-377;  86-50. 
App.    Dlv.    18-306;    23-207;    52- 

226:    56-258.    279;    70-321;    72- 

2*6;  f«Ull;  %% 0-203,  405;  131- 

84;   155-911. 
Misc.     26-040;    37*696;    41-416; 

6:1-1061   07-578. 
N.  Y.  Supp.  20-454:  58-379.  597: 

6O-fU)0;  67-881:  75-272;  76-87, 

855,      448;      8O-780j      87-581. 

833i    07-367;    1OO-607 ;    101- 

882;    104-138;    110-572;    114- 

33:     116-794:    161-456;     164- 

143. 
Civ.   Proo.    12-48:   10-149. 
Abb.   N.  O.  20-477. 
Rcdf.  5-308,  402.  488. 
Dem.  3-572:  5-412:  6-111. 
Connoly,    1-122,    &S4,   437;  2*376, 

418,  480. 
X.  Y.  Ann.  Cas.  10-129. 
Subd.  1. 

Misc.  70-392. 

Hun.  riMfo. 

St.   Rep'r.  53-543. 
Subd.  2. 

Hun,  51*212;  70-no. 

Misc.    15-662:    10-325. 
St.    Rep'r.    53-543. 

Sabd.  8. 

N.    Y.    216-196. 
App.   Dlv    63-488. 
Dem.  4*324. 
Subd.  4. 

App.    Dlr.   31-178. 
MIrc.  OB-189. 
N.  Y.  Hupp.  4-116. 
Mine.  50-398. 
Civ.    Ppop.  0-58. 
Dem.  3*258. 
Subd.  5. 

Hun,  42*898. 
Misc.    28*602:   02-139. 
Dem.  2*019. 
Subd.  0. 
N.    Y.    81-641:    85-158;    87-572; 

08-434:        100-200:        112-503; 

136-201 l     187*437 ;    107-844 ; 

215-446. 
Hun,   21-4;    28-212;   41-464;  42- 

400:     46-500;     66-200;     72-102. 

507;    73-435;   81  -127:   82-422. 
App.    Div.     8-813;     11-B47;     32- 

604:     33-547:     42-258;     4  1-268: 

40-013;    51-119;    flO-07:    66-55; 

72-290;     71-221:     NCU3KS,     522; 

80-227:03-510;  116-5K4;  11ft- 

202;    12J>-419 :    131-84;    150- 

37:    188*288;    183*264;    158- 

371. 
Mlsr.     1-302:    3-304:     5-115;     O- 

203,   621;  27-104.   565;   20-408; 
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32-119;    34-148:    35-678:    37- 

696;  38-466;  50-485;  55-473; 

68-11;    76-374;    80-137 ;    83- 

682;  90-224;  98-520. 
N.    Y.   Supp.   6-357.  934;   30-851: 

31-263:    53-187,    957;    59-1084: 

03-608;    64-385;    «5-103,    168; 

06-176;    72-409;     77-558;     80- 

636;    106-677;    115-239;    124- 

907;    134-496;    137-92,   1079; 

138-191.   389;   139-690;    140- 

576;   142-685;   154-302;   156- 

173:    1 62-801* 
St.    Rep'r.     7-324:    19-530;    20- 

449;      22-333;      29-299:     38-2; 

46-587;     47-431;     48-142;     49- 

151:  51-558;  54-276. 
Civ.  Proc.  6-391:  18-177. 
Abb.  N.  C.  17-320. 
How.  N.  S.  1-420. 
Dem.   2-75.    85,    560,   597;   3-254; 

4-43;  5-241.  614. 
Connoly,  2-27. 
Snbd.  7. 

St.   Rep'r.   18-806;  32-905. 
Snbd.  8. 

App.    Dlv.   24-532. 
Misc.  12-258:  62-443. 
N.  Y.   Supp.  49-32;  116-1040. 
Snbd.  9. 

Misc.   02-443. 

N.    Y.    Supp.    49-32;    116-1040; 

188-729. 
Subd.  11. 

N.    Y.    89-479;   91-439;    152-513. 

Hun,   33-311:  42-328. 

App.    Dlv.    11-347:    20-383;    32- 

604:  47-67;  63-493;  73-11;  80- 

522;   117-59;    150-37. 
Misc.   4-370;    8-576;    17-494;  29- 

531;     34-152:     51-540:     56- 

215;  61-8;   SO-25;   92-139. 
N.     Y.     8upp.     29-1084;     46-787; 

53-187;    62-339;    101-1093. 
St.    Rep'r.    32-147;    37-575;    41- 

339:  54-237. 
Civ.   Proc.  5-542;  12-40. 
Abb.   N.   C.   18-1;   19-40;  22-342. 
Dem.    2-619;    3-518,     534;    5-60, 

123. 
N.  Y.  Ann.  Cas.  7-171. 
2496. 

App.   Dlv.  24-535  ;  30-315. 
Misc.  12-357  :  26-354. 
X.  Y.  Supp.  49-32. 
2497. 

Misc.  12-257. 
Week.  Dig.  25-166. 
2498. 

App.  Dlv.  24-537. 
N.   Y.   Supp.  49-32. 
2499. 
Snbd.  1. 

X.  Y.  75-425  ;  194-399. 
Anp.   Div.   70-416. 
Misc.  29-531  :  5K-489. 
N.    Y.    Supp.    75-236. 


Connoly,   2-52. 

N.  Y.  Ann.  Cas.  7-171. 
Snbd.  5. 

Misc.  73-564. 
Snbd.  6. 

Misc.  73-564. 
25  OO. 

App.  Div.  24-533  ;  SO-315. 

Misc.  12-357:  26-354. 

N.  Y.  Supp.  49-32. 
2501. 

Misc.  73-364. 
2502. 
Snbd.  2. 

Hun,  48-311. 

Misc.  10-485. 

Dem.  2-396. 
2504. 

Misc.  73-563  ;  80-18. 

X.  Y.  Supp.  141-784;  152-822. 
2506. 

App.    Dlv.    167-241. 

Misc.  80-18. 

N.  Y.  Supp.  141-784;  157-553. 
2507. 

App.  Div.  9-423. 
2509. 

Hun,  32-439. 
2519. 

N.  Y.  72-317;  78-306;  89-47D; 
117-141 :  137-40K;  144-287; 
152-508;  159-135;  20O-457: 
201-496;  211-15. 

Hun,  32-177;  39-63;  41-1S& 
54-320. 

App.  Div.  22-218:  31-17S;  40- 
116;  68-493;  73-11;  79-51:  88- 
395;  92-377,  463;  104-236; 
109-548;  110-474.  536:  133- 
436;  153-608;  163-268;  166- 
153,  721;  175-356. 

Misc.  17-684;  19-325;  28-601': 
33-543;  39-479;  41-330:  42- 
14,  171;  45-533;  55-173;  56- 
215  ;  66-412  ;  72-595,  620  ;  74- 
6,  7,  8,  313.  541  ;  75-419 ;  77- 
602;  79-391:  80-19;  81-579: 
84-12;  88-284,  436;  89-48. 
358;  91-197;  92-123,  333.  34). 

N.   Y.   Supp.  1O-304;  44-729;  75- 
355:   80-789;   84-329:   85-830; 
93-728:  96-372:  97-403:  114- 
720 ;  128-323  :  131-1090  ;  133- 
1107:  135-678;  1 38-682.  917: 
139-1105;  141-19S;  143-532: 
145-665;    149-217;     151-7**. 
807,    1072;    152-431;   155-63; 
156-588,    827:     160-514;    161- 
1060;  164-143. 

8t.   Rep'r.  23-635:  32-293. 

Civ.   Proc.   19-398. 

Abb.   N.   C.  26-395:  29-477. 

Dem.  5-11,  123,  161:  6-1L 

Connoly,  2-367. 

N.   Y.   Ann.  Cas.   1-306. 
Snbd.  1. 

Hun,  36-210;  50-240. 
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App.  DIv.  104-236. 
Civ.   Proc.   12-40. 
Abb.  N.   C.   16-244;  19-40. 
Dem.  6-402. 
Snbd.  2. 

App.  Div.  80-522;  104-236. 
Hull,   79-376. 
Misc.  6-172;  61-8. 
Week.  Dig.  25-5. 
Snbd.  3. 

N.     Y.     24-337;    91-430;    92-  ,0; 

117-476;      128-378;      137-601; 

152-513. 
Hun.  51-202:  61-513;  79-145. 
App.  Div.  11-347;  73-11;  80-522; 

86-457;  90-327;  117-59;  138- 

792. 
Misc.    3-588:    4-340:    8-576:    13- 

880 ;  17-494 ;  22-221.  449. 
N.   Y.   Sm.p.  8^-697 ;   1&1-1093 
St.    Repr.    15-728;    32-147;    35- 

706;  41-569. 
Civ.  Proc.  9-58. 
Abb.  N.  C.  28-61;  31-111. 
Dem.  2-14;  3-518;  4-324. 
Snbd.  4.  M 

N.    Y.  91-430;  117-476;  128-378; 

152-518;   215-209. 
Hun,   452-328. 
App.    Div.    73-11;    86-457;    88- 

143;  117-59. 
Misc.  8-576;  17-494;  22-291,  499; 

*19— 612 
N.'  Y.  Siipp.  -88-697;  101-1093. 
Snbd.  5. 

N.   Y.  128-878. 
Hnn,   38-511. 
Snbd.  6. 

N.    Y.  117-476:  152-513. 
Misc.  8-576;  17-494;  61-8. 
Dem.   2-114. 
Snbd.  7. 

N.   Y.   129-642;  159-135. 

Hnn.  59-592. 

Misc.  20-587. 

St.    Rep'r.    37-438;    39-303;    51- 

561. 
Civ.  Proc.  8-159. 
How.  N.  S.  2-308. 
Dem.  4-154. 
Snbd.  8. 

Misc.  88-420. 

N.   Y.  Siipp.  150-743:  163-287. 
2511. 

Hun,  69-487;  70-203. 

App.  Div.  95-630. 

Misc.    29-531:    30-550;    39-228; 

92-327,    335:    98-101. 
N.  Y.  Supp.  13-367  :  35-105  :  ««*- 

370:   143-570;   148-920,   1092; 

156-827. 
N.  Y.  Ann.  Cas.  7-171;  10-128. 

N.   Y.  77-455;  127-206:  129-610 
FTnn.   58-507. 

APP.    Div.   2-615;   24-33;    100- 
321. 


Misc.    19-325;    39-228;    47-548; 

48-313. 
N.  Y.  Supp.   148-1092. 
2513. 

N.    Y.    126-354;    135-65;    173- 

439-211-15. 
Hun.  79-540. 
App.  Div.  24-33;  61-302;  79-182; 

85-274;       1 00-320;       1©T-1S6: 

135-254:   153-607. 
Misc.  19-325  ;  35-731  ;  74-27. 
N.  Y.  Supp.  70-597:  79-1100;  83- 

226;  94-667,  876. 
Abb.  N.  C.  29-306. 
Connoiy,  2-375. 
2514. 

N.   Y.  66-144;  129-640. 
Hun.  58-507. 
Misc.  98-491,  494. 
Subd.   1. 

App.    Div.   171-411. 
2515. 

N.  Y.  83-348;  160-93;  173-442. 
Hun,  45-232;  50-464:  58-507. 
App.      Div.      39-61 1  ;      104-236 ; 

107-186;    114-245;    150-593 ; 

158-789;    168-444. 
Misc.    30-15:    35-195,    732;    55- 

577;    70-156f    158. 
N.  Y.  Supp.  20-417  ;  82-180 ;  93- 

728;    69-740;     1O6-920;     128- 

477;   141-951;   144-508:  153- 

800. 
St.   Rep'r.   30-952;  35-560. 
Civ.    Proc.    12-39:   30-1. 
Dem.  2-251:  5-401. 
Week.  Dl*.  18-429. 
Redf.  5-137. 
Snbd.  1. 
N.  Y.  85-153. 
Hun.  36-219:  41-108. 
App.   DIv.   104-236. 
mYsc.  19-80:  54-180. 
St.  Rep'r.  40-14. 
Abb.  N.  0.   16-244. 
Dem.  4-92. 
Snbd.  2. 
N.  Y.  53-610. 
App.   DIv.   104-236. 
Misc.  73-491. 
Dem.  2-251. 
Snbd.  3. 

N.     Y.     73-292;     83-438;    87-19; 

160-87. 
App.    Div.    39-611:    73-363:    84- 

148;   104-230:    172-471. 
Misc.   26-354. 
N.  Y.  Supp.  57-212. 
How.   N.  S.  2-112. 
Dem.  2-268;  3-346:  5-243.  3S2. 
Snbd.  4. 
App.  Div.  96-13;  104-236. 
N.  Y.  Supp.  113-619. 
2510. 

App.  Div.  114-245. 

Misc.  25-195  :  27-475. 

N.  Y.  Supp.  59-166;  99-740. 
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2517. 

X.  Y.  73-113,  292. 

Misc.    35-7312;    55-B77;    dO-231. 

X.  Y.  Supp.  100-929;   15-1-309. 
2518. 

Hun,  51-208  ;  70*109. 

App.  Div.  Jio-82  :  H»-92. 

Misc.    18-807;    80-227;    40-230; 
08-08. 

N.     Y.     Supp.    38-105 :    0**727; 
138-682. 

Dem.   2-318;  0-187,  446. 
2510. 

X.    Y.   21S-37. 

App.    Div.   158-848. 

Misc.   03-427. 

N.   Y.  Supp.  1 60-909:  103-551. 
2520. 

N.   Y.  218-37. 
2523. 

N.    Y.   214-385. 
2524. 

Anp.   Div.  42*258;  80*156;   171- 

N.   Y.   Sup0.   50-255  j   150-944. 
Connoly,  2-643. 
2525. 

X.   Y.  214-380. 

Hun,  7O-109. 

App.  IHv.  1 0H- 170. 

Misc.    12-243:    18-367:    30-227; 

40-328  ;  80-41  ;  03-403. 
N.  Y.   Supp.  34-44 ;  00-52  ;  157- 

143. 
How.  07-217. 
Dem.  2-396:  8-577. 
Connoly,  2-643. 
2520. 

Misc.    88-41;   03-403. 
Dem.   2-316. 
Sulxl.   1. 

Misc.  12-244. 
St.    Rep'r.   54-303. 
2528. 

Anp.   Div.   171-25. 
Misc.  00-226. 
2520. 

nun.  70-109. 

App.  Div.  108-176. 

Misc.    12-243  •    13-867  ;   30-227  ; 

40-328;    87-534. 
X.  Y.   Supp.  34-44  ;  90-52  ;  151- 

241. 
How. 07-21 7. 
Dem.  2-396;  3-577. 
2580. 

X.   Y.   Supp.   148-570. 
Horn.  3-13. 
2531. 

Misc.    12-244;    13-367:    80-228. 
X.   Y.    Supp.   85-105. 
2533. 

Hun,  O0-4S7  :  70-203. 

App.   Div.  03-630. 

Misr.     20-531;     30-559;     30-22S; 

O8-102. 
X.  Y.  Sunn.  13-307:  35- 1 05  •" '«  4- 

370  ;    1 43-570 ;    1 48-1092. 
N.    Y.   Ann.    Cas.    7-171;    10-128. 
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2534. 

Hun,  00-201 ;  00-366. 

Misc.  03-442;  tl-103:  04-20;  86- 
457. 

Civ.    Proc.    8-206;    15-fctO. 

Redf.  5-&h. 

Dem.  3-219. 
2530. 

X.    Y.    188-427;    177*89©:    21S- 

Hun!  47-346. 

App.  Div.  1-40;  13-114:  42-4; 
44-406;  45-578:  54-2S3;  58- 
210:  01-337;  05-2B9,  878;  85>- 
286;  Ill-fill,  547;  H^ih;, 
222;    124-601;    186-317:    138- 

^  85S;    104-136. 

Misc.  25-283:  31-76;  84-210;  43- 
476;  58-178;  84-200;  tH-333, 
333;  02-129;  VH-Z22. 

N.  Y.  Snpp.  85-430:  88-920;  81- 

728:     73-57-     74-735;     *lM50; 

07-1098;      98-174;       121-1&4; 

123-»*>:      131-193;      133-3^: 

102-955. 
Bt.   R*pr.  14-8B1;  TO-177. 
Civ.    Proc.   14-03;   15-270. 
Dem.  3-377. 
Oonnoly,  1*442. 
Abb.    X.   C.   31-110. 
N.  (Y.  Low  Jour.  5-M167. 
2537. 
App.    Dl*.   10B»2d8:    187-140. 
Misc.    88-225. 
X.    Y.    Supp.    150*880}    132-882: 

154-975. 
2538. 

X.  Y.   111-884:  149-238. 

Hun,  80-525  t  8J1-580. 

App.      Div.      70-544  ;      153-605 : 

103-268;    10O-461,    722;    187- 

210;    170-JW2;    1TH-126.   722. 
Misc.     72-598;     80-1M     88-22-"., 

367,    420;    02-9S;    93-425;    »4- 

100. 

X.  Y.   Supp.   152-431.  822:  155- 

660;    150-171,    999:    157-553 
2530. 
Misc.   03-425. 
X.    Y.    Supp.    07-938;    18S-017; 

150-689.    743.  1070  •  181-1007  : 

182-431;    180-999. 
App.      Div.      183-268:     170-3*2; 

172-722. 
Dem.  O-209. 
2840* 

X.   Y.  220-90. 

Misc.   08-427. 

App.   Div.  103-268:  170-382. 

X.  Y.   Supp.  150-999. 
2511 

Misc.    8O-711, 

N.    Y.   Supp.    158-10&7. 
2542. 

N.  Y.  80-1;  02-181;  08-517:  1«- 
156,  470;  104-74,  648;  111-239, 


NOTES. 


523  :  12*5-782  ;  146-121 ;  184- 

57;  102-238. 
Hun,    32-251,    429:    71-303;    74- 

031;     75-209;     7N-49:     79-130; 

S4-524;  88-377;  89-144. 
App.  Div.  1-1522;  4-2;  10-374:  17- 

208.    273;    111-4*9;    42-381;    44- 

400;    47-316:     53-302:     53-108: 

G5-229;     00-28Q:     71-522;     7ft- 

550;    75-342:    07-118;    101-556; 

1 12-373  ;     1 19-874  ;    135-704  ; 

143-828;    151-925. 
MI  so 

3i>- 


12-255;     33-480;     45-503; 
•110  :   34-176  ;   Ot-283  ;   71- 


72-333;    80-26. 

Supp.  50-152:  Ot-17."». 
05-H3 t  72-728 ;  74- 
75-S59;      77-178;      78- 

80-654  :    98-488,    92 1 : 
1 10-667;     1X5-160; 


635 
N.     Y. 
997 
755: 
180; 

105-931; 
1117-900. 
IDem.  3-229,  258, 
St.  Rep'r.  70-178. 
Week.  Dig.  24-3. 
2543. 

App.   Div.   24*585;   103-268. 
Misc.  7*1-364. 
N.   Y.  Supp.  40-32. 
2944. 

27-168  ;   73-564. 
Div.    1G3-2G8. 


70-387-113*62. 

71-30  ;  78-301. 

3-324. 

Supp.  100-217. 

j)iv.  100^570. 

90-231,  242;  91-400 
Supp.    154-309;    155-495. 


77-360;  05-329. 
64-104;    75-472; 


70-1.    2; 


Misc. 

App. 
2345. 

N.  Y. 

Hun, 

pern. 

N.  Y. 
2540. 

App. 

Misc. 

K.    Y. 
2547. 

N.   Y. 

Hun. 
7S-483 

App.   Div.  1O-130:  10-267:  47-49. 

125;     HO-75;     89-414  ;     104- 

317,   821,   326:    1O9-780;    118- 

114:    128-201;   139-9;    1RO-789, 

704;   130*245. 

MIsp.  7-222:  13-468.  473:  14-490: 
17-191:  25-400:  33-146.  329; 
38-471;  4G-53<>:  48-46:  51- 
543:  55-164;  01-559;  03-171; 
67-10. 

N.  Y.  Snpp.  02-294:  08-303:  77- 
1036:  8O-410;  90-435.  729:  101- 
971:  100-474:  113-210.  019: 
118-429;  121-452;  123-1015; 
120-165. 

St.   Rep'r.  58-798. 

TUm.  O-106.  237. 

Cnnnoly.   2-259.  579. 
2548. 

N.    Y.   00-536:    172-547. 

Hun.  37-111, 

App.    Div.    18-303;    40-78  ;    70- 


416;    88-148;    1*5-125;    1B3- 

209. 
Misc.   02-98. 
N.     Y.    Supp.     57-548 ;    75-236 ; 

110-915. 
St.    Repr.   10*240. 
Civ.   Proc   14-1  95.    • 
Deui.  3-320. 
2540. 

App.    Div.    1-29;   32-326:   49-116; 

03-49;    07-72;    08-162;    88- 

142 j    105-587;    HO-68;    111- 

282;    101-520. 
Misc.    10-31 N;    28-309;    44-339; 

50-226;  58-488. 
N.  Y.  Supp.  30-529:  50-981;  71- 

376;    84-329;    00-1017;    97- 

430;  1441-707. 
Rt.  Rop'r.  2-053;  U-224. 
2550. 

App.    Div.   1O3-209. 
2551. 

N.   Y.  104-399. 
II un,  33-211. 
App.   Div.   70-416. 
Misc.  20-331:  58-489. 
N.   Y.  Supp.  75-230. 
Connoly,  2-52. 
N.  Y.  Ann.  Cas.  7-171. 
2533. 

N.  Y.  11)4-399. 

Hun,  33-211. 

App.  Div.  55-148  ;  70-416  ;  120- 

775;   132-497. 
Mlsr.    7-502;   B8-6B:   38-489. 
N.  Y.  Supp.  39-828  ;  40-439  ;  75- 

236;    70-904;    111-116;    110- 

960. 
Dem.  0-358. 
Week.  Dig.  10-150. 
N.  Y.  Ann.  Cas.  4-269. 
2554. 
N.    Y.    75-425:    01-235;    103-181; 

154-115. 
HUD,  73-191. 
App.    Div.    10-383 1    TO-268:    88- 

1*3:     1  OH- l.l:    111-2*2;     120- 

775?   101*527. 
Misc.   2N-310:    41-330. 
N.    Y.   Supp.   40-439:   50*981:   70- 

687  :     84-329  •     80-927  :      05- 

467;    07-459;    111-116;    140- 

707. 
St.  Rep'r.  10-242;  10-321;  241-288. 
Civ.   Prop.   13-28:   14-200. 
Abb.   N.   C.  20-300. 
Dem.    5-449:   0-35R. 
Roflf.   4-318;   5-131. 
N.  Y.  Ann.  Cns.  4-261 
Snlnl.  3. 

Hun.  34-309. 
App.  Dfv.  27-124. 
SiiImI.  4. 

Hun,  34-309. 

App.    Div.    18-308;    161-527. 
MIkc.  12-326. 
2335. 

N.  Y.  154-423. 
15 


NOTES. 


App.  Div.  10-129;  53-82;  54- 
.itfi;  68-140:  118-332;  175- 
6S9. 

Misc.  68-8 ;  72-587. 

N.  Y.  Supp.  74-148;  131-982; 
157-574;   lOO-Wd. 

Civ.  Proc.  15-371. 

Re«lf.  5^*10. 

(\ujiioly,  1-192. 

0O57. 

Hun,  74-268;  83-229. 

App.    Div.   21-267;   48-599;   95- 

61;    105-337;    135-123;    138- 

S4;    175-59. 
Misc.     17-544;     33-672;     41-92; 

52-278:   02-139. 
.   N.  Y.  Supp.  47-689 ;  61-244  ;  62- 

426  ;  68-937  ;  87-793  ;  94-176  ; 

1 1 8-553 ;      1 1  9-892 :      122-000 ; 

160-521;  101-320. 
2558. 

N.  Y.  63-460. 
App.   Div.  76-128. 
Civ.   Proc.   15-890. 
2559. 

X.    Y.    Supp.    150-421. 
2560. 

N.   Y.   76-316. 

Hun.  65-406. 

App.      Div.      88-259;      101-247; 

135-252 ;     138-625  ;     146-429, 

593;    169-88;    175-01. 
Misc.  92-139. 
N.    Y.    Supp.    91-746;    120-569 ; 

122-849:     131-153.    311;     160- 

521;   161-320. 
2561. 

App.   Div.  146-429. 
X.  Y.   Supp.   131-155. 
2562. 

Misc.   33-625. 
N.  Y.  Supp.  68-939. 
Dem.  2-134. 
2563. 

N.     Y.     110-605;     124-1; 

354;    211-272. 
Hun.  28-454. 
App.    Div.    43-93:    51-418 

73:  84-554;   149-533. 
Misc.  98-491. 
N.     Y.     Supp.    59-229;    64-660; 

82-731:     133-1012. 
Connoly,  1-192. 
2564. 

X.   Y.   192-312;   219-391. 

Hun,  50-223;  92-322. 

App.   Div.  8S-259  ;  92-378  ;  161- 

•jr.fi;    175-63. 
Misc.    9-437;     12-473:    24-419; 

34-290;   41-4<»8  :   45-535;   48- 

33  ;    56-232  ;   60-271  :   88-369  ; 

N9-44;    92-139:   95-140. 
X.    Y.    Supp.    150-533;    160-372; 

161-310. 
2565. 

X.   Y.   219-393. 

Misc.   92-139. 

N.  Y.  Supp.  30-383;  34-258;  84- 


126- 


67- 


1054,  1102;  92-974:  96-9S, 
895;  107-501;  108-2*Sl;  US- 
281;   130-535. 

Dcm.  2-459. 

Connoly.  2-532. 

N.  Y.  Ann.  Cas.  9-477. 
Snbd.  5. 

App.   Div.   145-854;   175-57. 

Misc.   21-778. 

N.    Y.    Supp.    130-535;    152-542. 
2566. 

X.  Y.  210-393. 

App.   Div.   175-63. 

X.    Y.   Supp.   161-316. 
2567. 

X   Y.  210-393. 

App.  Div.  40-53;  50-191;  SO-322; 
115-230;  175-386. 

Misc.  10-85:  69-57. 

X.  Y.   Supp.   121-109:   161-975, 

St    Rep'r.    15-441. 

Dein.  3-541:  4-496:  5-49S;  6-343. 
Snbd.  1. 

Civ.  Proc.  8-158. 

Dem.  3-615. 
Snbd.  2. 

N.   Y.  78-282;  85-561, 

Civ.    Proc.  9-452;   13-365. 
2568. 

App.  Div.  50-104;  146-429:  156- 
752 

Misc.  *8-142. 

N.  Y.   Supp.   131-155:   141-742. 
2569. 

X.  Y.  80-139;  87-572  ;  142-4*8: 
211-272;  226-375 

Hun.  4<M*5;  53-512:  70-396;  88- 
801. 

App.  Div.  10-129;  15-545;  105- 
145;  112-313;  117-301;  11S- 
483;  120-503;  143-841  :  155- 
46S.  473:  lOO-sT:  106-306: 
175-386. 

Misc.  37-184.  585:  38-27:  40-5t2: 
41-379:  42-43:  45-534:  48- 
315:  69-22:  74-309:  82-135: 
85-661;  02-98,  131.  629;  98- 
529. 

N.4  ?.'  Supp.  44-551  :  03-973  ;  »«- 
225;  1O5-303;  1O7-501:  12*- 
626:  133-1105;  143-775:  145- 
267;  148-270,  1092;  151-791: 
156-171,  175;  161-975:  164- 
209 

St."  Rep'r.   47-431. 

Civ.  Proc.  8-159,  30S:  0-247. 
399. 

Abb.  N.  C.  23-104. 

How.  N.  S.  1-94  ;  2-308 :  3-3fln. 

Dcm.  2-14.  262.  415.  431.  4.1!», 
648:  3-26,  233.  547:  4-134. 
844.   396;   5-267.  354:  6-43. 

Redf.   5-110. 

Cnnnoiy.    1-554:   2-204. 

Week.  Dig.   18-42:  25-122. 

X.  Y.  Ann.  Cas.  9-482,  n. 
ftnlid.  1. 

Misc.  56-231  :  89-659. 
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NOTES. 


N.     Y.    Supp.    84-034;    110-286; 

153-1100. 
St.   K«?p'r.  32-637. 
Civ.   Proc  9-400,  453. 
Den.  4-4T1. 
Bnbd.  2. 

N.    Y.  84-339;   88-384;     100-222. 

Hun,  46-64;  TO-231. 

App.    Div.  3-521;  115-230:  118- 

483;  153-470. 
Misc.     17-523;     37-584;     48-58, 

70;   83-675. 
X.    Y.   Supp.  75-1058;    140-286; 

146-703. 
St.    Kep'r.  4-534;  32-637. 
Abb.    N.    C.    26-290;   2M-450. 
Dem.  2-585;  8-508. 
But>d.  3. 

N.   Y.   145-3T9. 

N.   Y.   Supp.   140-286. 

App.      Div.      11-105;      155-469; 

1 66-300  ;  172-681. 
Misc.  83-678. 
St.  Rcp'r.  32-687. 
Bnltd.  4. 

N.   Y.  41-272. 

App.  Div.  115-646;  155-460. 

Misc.  56-231;  79-71;  83-07N;  94- 

N\\\   Supp.  140*280;   164-209. 
Hun.    40-206. 
St.   Rep'r.  32-637. 
Sufod.  0. 

N.   Y.  145-382. 
App.  Div.  115-230:  155-409. 
Misc.  17-510;  48-58;  88-678. 
N.    Y.    Supp.    140-286. 
St.    Rep'r.   45-181. 
Civ.  Proc    9-450. 
Dem.  4-494. 
Sn1>d.  7. 

N.   Y.  220-377. 
App.   Div.  80-284. 
N.  Y.  Supp.  80-251;   140-286. 
Snl»d.    11. 

N.    Y.    Supp.   148-1002. 
25TO. 

N     Y.    142-4SS:  220-375. 

Hun,    79-376. 

App.    Div.   10-120;   15-546:    115- 

230;    117-301;    118-4S3:    155- 

469. 
Misc.     48-41;     85-661;     92-139, 

(J°9 
N.    Y.'  Supp.   44-551;    137-1040; 

!4>*-ioirJ:  1 56-175:  104-209. 
Dem.  2-429. 
2571. 

N.'   Y.   145-379. 

Hun,   40-296;  88-301. 

App.    Div.    10-129;    15-540:    80- 

2S4;    105-140;    115-230;    117- 

301;    155-469.   473. 
Misc.    41-354:    74-309. 
N.     Y.     Supp-     44-551:     14O-2N0; 

164-209. 
St.    Rep'r.    45-181. 
How.  X.-  S.  1-94. 


Abb.   N.  C.  28-450. 
Dem.   2-442;   3-23:5,   547;   5-356. 
2572. 

N.   Y.  ai  4-465. 

Hun,  79-37«. 

App.  Div.  9-295;  23-218;  24-192: 
157-256. 

Misc.  15-554;  10-325; 

N.     Y.     Supp.     44-727;     48-^ 
49-104;    96-222. 
2573. 

X.   Y.  216-209. 

App.   Div.   157-236. 

X.   Y.  Supp.  96-22. 

How.   N.  S.  2-223. 
2574. 

Hun,  70-376. 

Misc.   41-92;   92-189. 
Sttbd.  2. 

Misc.  42-44. 

N.  Y.  Supp.  85-697. 
2576. 

App.  Div.  92-346;  180-107. 

Misc.   31-18. 

N.  Y.  Supp.  114-533. 
2577. 

X.  Y.  72-565. 

App.  Div.  57-233;  117-359. 

Misc.  31-119. 

X.  Y.   Supp.  108-177. 

Dem.  2-251,  469. 
2579. 

Misc.  25-137;   39-520. 

X.  Y.  Supn.  54-926;  80-379. 

Dem.  2-201,  251. 
2580. 

Misc.  25-137:  39-520. 

X.  Y.  Supp.  54-926;  80-379. 
2582 

N.  Y.  126-354;   184-431. 

App.    Div.    10-359;    86-54;    120- 
069. 

Misc.  40-520. 

X.  Y.  Supp.  83-521;  102-899. 
2583. 

X.     Y.     72-565;    75-425;    124-1; 
175-150. 

Hun,  36-579;  83-481. 

App.    Div.   24-31:   32-604;  43-95. 
101;   55-456;   67-73. 

Misc.     32-425:     8  4-585:     35-557' 
66-7  ;    18-223 ;  53-56. 

X.   Y.   Supp.  39-828;  53-180:  68- 
1051;  73-600;  96-665;   102-899. 

Civ.   Proc.  15-371;  19-246. 
2584. 

X.   Y.   124-1. 

Hun,  48-330. 

App.   Div.  43-95,  101;  67-70. 

Misc.     32-425;     34-585;     35-557; 
66-7. 

N.   Y.   Supp.  59-429;  06-544;  73- 
600. 

Civ.   Proc.   19-240. 
2585. 

X.    Y.   124-1. 

App.    Div.   43-95,   101. 

Misc.    84-585. 

X.  Y.  Supp.  59-429;  70-391. 


NOTES. 


Civ.   Proc.   15-371; 
Dem.    3-251. 


19-246. 


2687. 

N.  Y. 

Hun, 

2588. 


136-384. 

05-30. 


N     Y     *T-351;    89-401;    94-549; 

'x  19-32  ;     192-31 2  ;     211-272  ; 

212-214. 
Hun,  59-523;  77-231;  92-321,  600. 
App.  Dlv.  22-266;  92-378,   381; 

1L05-145;    110-804;    121-325; 

123-214  ;      159-41 ;      160-88 ; 

161-256,    261;    163-968;    169- 

394;    175-690. 
Misc.     24-419;     29-723:     33-271. 

729;  84-31;  86-514;  37-66,  457, 

539  ;  38-223  ;  41-163  ;  43-23-1 ; 

47-548;    48-33;    50-400,    641; 

57-267;    60-270;    69-279;    81- 

83;   84-676;   87-79.   564;   88- 

369;    89-43;    90-241. 
N.  Y.  Supp.  36-882;  68-638.  1116; 

69-507;   73-1062:    75-1053;   76- 


461  :  87-16  ;   88-557 


107-1115; 
126-1001; 

143-775; 
147-8S7: 

150-114; 


93-973 

108-281: 

141-927; 

145-267; 

148-1002; 

151-378 ; 


543;     154-300;     160- 


N.  Y.  Supp.  32-579;  61-&45; 


106-74; 

120-569; 

142-452; 

146-495; 

149-599  ; 

152-463. 

945;    162-545. 
Snbd.  5. 
Misc.   5-176:  33-729:  34-32;  86- 

515 
N.  Y."  Supp.  60-384. 
Snbd.  6. 

Misc.  5-176. 
Snbd.  8. 

App.    Div.    161-257. 
2589. 

N.  Y.  112-525. 

Hun,  42-470:  79-539. 

App.    Div.    15-547:    47-23; 

378;    110-649:    118-298; 

214;  158-789. 
Misc.    29-724;    37-457:    57-267; 

70-156:    74-280.    492. 
N.     Y.     Supp.     44-551:     62-187. 

819;     87-16:     128-477;     144- 

508. 
2590. 

N.    Y.    192-312. 
Hun,  50-523;  92-322 
Anp.     Dlv.      15-547 : 

105-145;     117-409 
123-214;    142-42. 
Mtflc.    29-724;    56-231; 

90-241. 
N.   Y.   Hupp.   36-882:  44-551:  91- 


92- 
123- 


100-483 

118-298 

89-42 


108-281 
154-306. 


126-693  :  152- 


706 
542 
2591. 

N.   Y.   128-70. 

Hun,  85-193. 

App.    Div.    45-99;    92-347; 

708;   120-12:  126-775. 
Misc.  18-283  ;  50-482  ;  74-5, 


116- 


78-322. 
126-693; 


95-60: 
165-57; 

41-91: 


9. 


2592. 

App.    Div.    162-853. 
N.    Y.    Supp.   148-170;    10O-421. 
2593. 

App.   Div.    167-142. 
N.  Y.  Supp.  152-938. 
2594. 

Hun,   6O-520. 
App.  Dlv.  142-42. 
Misc.  37-539;  77-309; 
N.    Y.    Supp.    75-1053: 

137-683;   139-463. 
2596. 
N.   Y.  150-58:  154-459. 
Hun,   56-225;  00-52& 
App.  Div.  9-344;  64-505 

111-404;    1241-11,    14: 

175-00,   090. 
Misc.     33-207;     35-730; 

43-585;   48-314;   70-1SS 

587;   92-137.    139. 
N.  Y.  Supp.  83-890;  87-793:  89- 

552;   96-772;    131-9S2 :    136- 

95.3;     156-270:     166-S21.     9*5: 

161-320. 
St.  Rep'r.  36-689. 
Snbd.  1. 
N.  Y.  124-532. 
Hun,  32-319. 
MIbc.   10-211. 
N.  Y.  Supp.  49-574. 
St.   Rep'r.  39-504. 
Civ.  Proc.  7-239. 
Dem.  3-57;  5-387. 
Snbd.  2. 

Civ.  Proc.  16-346. 
2597. 
N.   Y.  154-449. 
App.      Div.      53-181:      120-760: 

122-356:    123-482:    146-593; 

155-610;    175-01. 
Misc.    25-260;-   35-731;    41-77: 

92-660. 
N.  Y.  Supp.  106-1073;  lOS-526: 

131-311:      157-491;      10O-21H: 

161-320: 
Dcm.  Jfi-264. 
Week.   Dig.   26-324. 
2508. 

Div.    120-76L 


App. 
2599. 

App. 

Abb. 

Dem. 
26O0. 

App. 

Misc. 

N.  Y. 
2602. 

Hun, 
App. 
N.    Y. 
2663. 

N.     \ 


Div.  120-761. 

N.  C.  15-188. 
3-285. 

Div.   109-548;   120-11. 

41-203. 

Supp.  83-927;  1 04-S32. 

79-377. 

Div.   175-670. 
Supp.    148-615:   1«©-943l 


54-643:     92-539: 
153-323;    154-429,    211-272; 
212-214. 
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NOTES. 


App.  Div.  96-12;  100-243;  118- 
490;  130-644;  135-251;  138- 
100;   1111-236;    175-62. 

Misc.    24-418;    37-589.    715:    41- 
406:    4H-234:    44-70;    45-85: 
46-287;    4H-400;    57-2G8;    60- 
629;  72-288;  84-676. 
N.    Y.    Supp.    17-335;    84-1102; 
88-557;     96-1106;     103-518 ; 
107-1115:    113-037;    115-472; 
120-569;    131-111;    133-718; 
140-495;    147-887;    148-1092; 
152-463. 
St.   Rep'r.  33-583:  41-339. 
Abb.   N.  C.  27-329. 
Civ.  Proc.  19-278. 
How.  N.  B.  2-199. 
Dem.   2-206;   3-169;   5-456. 
Connoly,  1-166:  2-387. 
Sabd.  2. 

Misc.  12-473. 

St.  Rep'r.  4-534;  18-988:  67-411. 
How.  N.  S.  3-59. 
Dem.  4-170.  298,  489;  5-282.  523; 
e-49. 
Sabd.  3. 

St.  Rep'r.  67-411, 
Civ.   Proc.  8-78. 
How.  N.  S.  8-59. 
Dem.  4-170,  298;  5-180,  282;  6- 
49. 
Sabd.  4. 
Misc.  29-87. 
St.    Rep'r.  67-411. 
2004. 

App.  Div.   118-490. 
Misc.  8-143;  37-586;  43-236. 
N.  T.  Supp.  103-518. 
2605. 

Civ.  Proc.  7-139. 
Dem.   3-63.   548. 
Redf.   5-353. 
Connoly,   1-491. 
2006. 
App.     Div.     15-547:     118-298: 

149-533. 
MiftC    12-473 

N.  Y.  Supp.  44-551 ;  133-1012. 
St.    Repr.   4-533, 
Dem.  3-164.  » 

2607. 

N.  Y.  216-135. 
A  op.  Div.  151-707;  163-877. 
Misc.  08-523. 

N.  Y.   Supp.  13T-97;   147-884. 
2009. 

N.   Y.  95-145. 

App.  Div.  56-280;  116-593;  131- 

225 
Misc."  13-306;  60-630:  65-408. 
N.    Y.    Supp.  121-903. 
Civ.  Proc.  1-459. 
How.  67-58.  817. 
Connoly,  1-488. 
2610. 

N     Y    186—60 

App.  Div.  43-890 ;  56-278 ;  105- 
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N225;    110-649;    117-409:    17»- 

461,  463. 
MUc.    13-366;    58-451;    90-224; 

94-20. 
N.     Y.     Sup^    51-597;    98-1004; 

101-882;   101^474;  155-939. 
Dem.  2-163. 
Sabd.  1. 
Aop.   Div.  29-277. 
Civ.  Proc.  6-328. 
Dem.  3-199. 
Sabd.  3. 

App.  Div.  116-585. 
2611. 
N.  Y.  67-409;  77-869,  596;  112- 

492 
Him, '41-89;   47-7;   61-104:   76- 

517. 
App.    Div.   6-215;   48-508;   109- 

767:  1 16-585;  128-201:  129-9. 
Misc.   10-403  ;    11-221  ;   13-467  ; 

46-539  •   52-265  ;   55-105  ;  OO- 

276;    65-405;    74-25,    29,    34; 

75-83;  83-283.   289. 
N.     Y.     Supp.     62-919:     96-729; 

101-882;    113-210,    619;    129- 

196;    130-397;    134-858;   145- 

291;  161-209. 
St.  Rep'r.  14-117. 
Civ.  Proc.  6-128. 
How.  67-57. 
Dem.   2-117,  443. 
Connolv,    1-464. 
2612. 

N.  Y.  77-369:  95-329. 

Hun.  64-104:  75-472;  76-1,  517: 

78-483. 
App.    Div.    6-215;    16-139;    19- 

267:    47-49.    125;    80-75;    H9- 

414:    104-317,   321.   320;    109- 

780:    116-585;    118-114;    128- 

201;      129-9;      136-789.      794; 

139-245:   1 70-104;   171-53. 
Misc.  7-222;  13-468,  473;  14-490; 

17-191:    25-460:    33-146.    329; 

38-471:     46-539;     4K-443;     51- 

543;   55-164:   60-276:   61-559; 

63-171:     67-10;      74-34;     89- 

31  •   96-389. 

N.  Y.  Supp/ 62-294:  68-363;  77- 
1036;  80-410:  96-435.  720: 
101-882,  971:  100-474;  113- 
210.  4519;  11H-429;  121-452: 
123-1015;  129-105;  152-537; 
1R6-947:    159-517;   161-452. 

St.  Rep'r.  58-798. 

Dem.  6-100,  237. 

Connoly,  2-259,  579. 
2613. 

N.   Y.   216-137. 

Hun.  76-322. 

App.  Div.  53-106;  70-523;  104- 
325;   131-876;   158-v845. 

Misc.  13-407:  25-459:  30-2;  36- 
473;  61-208;  63-171;  75- 
431:  76- 103:  97-502. 

N.  Y.  Supp.  73-808;  75-373; 
135-515;   103-398. 


NOTES. 


Dem.  6-31. 
Itetlf.  5-372. 

Conuoiy,  2-213.  _, 

X.  Y.   Ann.  Cas.  19-439. 

2014 

X     Y     68-148;    70-387;    77-369, 

•7,33,    141-10G;   166-330;    182- 

-tU8. 
App.   Div.  71-219;  95-184;   lOO- 

20K,   273;    1 05-220.   201;    100- 

7S0;    112-490;    123-1  OS;    127- 

82;    128-875;     132-179;    153- 

000;   1 71-158. 
Misc.     13-407;     27-421;     30-03; 

42-230;    43-403,    507;    40-.~>39; 

47-538;    50-373;    59-308:    01- 

558 ;  73-150,  323;  83-291  ;  80- 

«t9;    93-125;    96-398. 
N.  Y.  Supp.  75-542:  88-734;  93- 

3004:   06-729;  08-483;   OO-02; 

10^-133;      111-199:      113-97; 

1 3S-i>  13;    1 30-4 S3  ;    1 42- 1 57  ; 

140-408;    154-309;    157-553; 

157-002;  1 50-099;  1 60-220. 

St.  Rep'r.  5-329. 
Ctv.  Proc.  6-128. 
Dem.   3-180;   6-244. 
1'onnoly,  2-441. 
2615. 

N.    Y.    72-317;    113-569?   126-73; 

136-20;      182-400;      185-162; 

100-461. 
Hun.    63-37;    75-129;   8N-376. 
App.    Div.   32-185;   35-2S0;    lOO- 

208,     273;     105-224;     112-860; 

1 13-791 ;       1 10-5N7;       117-00; 

124-094;    136-832;    144-853; 

152-852;  153-606;  167-94. 

Misc.  ©-200;  22-215;  23-452:  24- 
200;  25-154;  27-477:  30-281: 
31-418;  37-114;  46-209;  50- 
373;  52-201:  55-171;  50-131. 
313:  60-50.  290,  500;  67-349; 
72-329,  507,  598,  Oil  :  70- 
1K7.  391:  86-148:  88-387, 
423:  80-48,  53,  93.  105.  684, 
0S7,  094:  00-541;  01-399.  400, 
057;  Ot-03;  05-430;  0O-415; 
07-570. 

X.  Y.  Supp.  30-215;  34-831:  40- 
577:  51-502:  52-943;  55-52;  59- 
104;  03-1004;  04-5SS;  O0-02; 
112-200.  205;  113-025.  1108: 
121  -779  :  120-435  ;  131-27  ; 
1 37- 1 002  ;  138-9 17;  1 39- 
1105;  141-705:  114-750: 
140-122:  150-743;  151-254, 
950;  152-548.  601;  154-959; 
1 57-079 ;  100-514 ;  163-287 ; 
10^9. 

Abb.   N.  C.  15-188. 

Dem.   3-339. 

Cmmoly,   2-454. 
20 1 7. 

Ann.  Div.  107-211;  172-402. 

Mix-.    SJ»-2fI. 

N.    Y.    Supp.    152-735.   822. 


11618. 

X.  Y.  Sopp.  148-920. 
24120. 

X.   Y.   Supp.  164-143. 
2021. 

App.  Div.  153-007:  175-689. 

Misc.  32-300. 
i  2622. 

App.  Div.  171-158. 
2623. 

App.   Div.  68-185. 

Misc.  41-7;  48-46. 
2624. 

X.   Y.   120-354;  218-393. 

Hun,  79-376. 

App.  Div.   111-461. 

Misc.  72-288;  RS-422;  DO-415. 

X.    Y.     Supp.     97-097;      131-111; 

160-U43. 
Civ.  Proc.  7-257. 
2625. 

X.   Y.  2OH-309;  218-503. 

Hun,  36-122;  79-378. 

App.   Div.   KO-522. 

Misc.  17-473:  N4-12;  OO-gG:  96- 

X.  Y."  Supp.  76-45T. 
2626. 

N.    Y.    188-15. 

App.     Div.     !>-S44  ;     18-61  ;     40- 

405;  119-602;  124-608:   152- 

325. 
Misc.  22-65;  50-399. 
X    Y.  Supp.  109-61. 
2027. 

X.    Y.   218-593. 

Hun.  87-96. 

App.  Div.  84-280;  100-243 ;  lOS- 

65;  154-641. 
Misc.   44-70. 
X.  Y.  Supp.  95-904. 
Civ.  Proc.  14-2S6. 
2628. 

X.  Y.  214-465. 

App.    Div.    27-50S;    BO- 191;    80- 

5°2 "   OO—  3°S 
MIscT'  17-470;     29-39:     3T-584. 

710. 
N.  Y.  Supp.  15O-092:  153-460. 
Dem.   3-164. 
2629. 

X.    Y.    73-292;    125-400;    165- 

518;    183-60:   217-370. 
Hun,   50-399. 
App.   Div.   17-519:   78-67:  96-12 

98-414:    100-243:   124-3-'i2. 
Misc.    44-70;    73-146;    89-704 

92-827. 
X.    Y.     Supp.     89-738;    90-2SO 

108-626. 
Civ.  Proc.  15-880.  406. 
Dem.  2-402. 
Connoly,  1-118. 
X.  Y.  Ann.  Cas.  4-55. 
2630. 
X.  Y.  111-350:  112-280.  663. 
Hun.  30-58;  76-214. 
App.  Div.  56-458. 


■«  ■*  i>A 


NOTES. 


Misc.    84-14;    038-327. 
Civ.  Proc.  4-18;  5-56. 
Dcm.  2-408. 
Snbd.  2. 

St.   Uep'r.  5-361. 
Dem.  4-252;  5-293. 

2«;ti. 

N.   Y.  1S3-G0. 

Ai>d.   Div.   100-244. 

M?sr.   44:70;  T3-140;   80-704 

X.    Y.    Supp.    80-788 ;    153-1092. 
20:i2. 

Ann.  Div.  00-12:  104-233. 

Misc.  02-327.        n 

riv.  Proc.  15-406. 
2633. 

N.  Y.  128-70. 

App.  Div.  73-528;  06-12. 

Misc.  02-327. 

Civ.  Proc   10-435. 
2634. 

N.  Y.  160-470. 

Hun.  70-35S,  360.  ^     ^nwf 

A^p.   Div.  30-518;  06-12 ;  165- 

N.#>Y.  Supp.  57-444;  161-74. 
N.   Y.   140-47:   160-470. 

^pp.  7Div:r,30-r>l3;   «6-12;    124- 

332;   165-50.  ^M   „, 

X.   Y.   Supp.   108-926;   151-74. 
2680. 

N.  Y.   125-400:  160-467. 
Hun.   70-300:   75-152. 
App.   Div.  171-53-   172-817. 

x   Y.  supp.  i:*K-bH>:  100-520. 

2637. 

Anp.  Div.  171-53. 
2638 

N    Y.  72-286;  123-402;  138-308. 

Hun,  71-66;   86-196. 

App.     Div.     0-296;     10-510;     22- 

218:   84-280:  00-328:   132-643: 

135-9:     138-166,     792;     140- 

533  '  154-640. 
Misc.  '  15-556;     10-326;     35-555: 

40-019:    53-509;    58-111;    OO- 

265;  67-30.  ^„  ^ 

N.    Y.     Supp.     48-422:    1O3-450: 
110-755:      112-192;      117-461 
110-769;   133-1012;   130-784. 

St.    Kep'r.    14-412. 

Pom.   3-227.  503. 

Connoiy,  1-506. 
2439. 

App.  Div.  40-54. 

X.    Y.    Supp.    63-688:    121-109: 
100-520. 

Rt.   Rop'r.   15-441. 

l>em.  3-227,  530.  612:  6-342. 
2646. 

App.  Div.  138-792. 

Dem.  3-22. 
2641. 

N.   Y.   200-4 60. 

App.   Div.  138-792. 

X,   Y.   Hupp.   160-520. 


24(42 

Misc.  08-401. 
24143. 

X.    Y.    201-408. 

Hun.  74-21. 

App.  Div.  74-567:  176-144. 

Misc.  20-538;  75-459. 

N.    Y.    Supp.    77-748;   135-678; 

130-085. 
Uodf.   5-64. 
2644. 

Hun,   70-467;   71-197. 
App.    Div.   40-168:    146-60. 
Misc.   47-30:   56-417:   67-2;   75- 

419:   08-490.   495. 
X.  Y.  Supp.  05-206;  135-678. 
St.   Kep'r.  70-431. 
How.    X.    S.    2-.'tf)7. 
Week.   Dig.   10-482. 
2647. 

App.   Div.   176-142. 
Misc.   56-417. 
2040. 

App.    Div.  52-234. 
Misc.   02-399. 
'£650. 

x.  y.  171-1. 

App.    Div.    1*8-497;    55-459;    07- 

71;   156-752. 
Misc.     20-272:    30-163:     31-1 18; 

58-030;    87-67,    566;    88-899: 

02-511;    03-408. 


X.    Y.    Supp.    61-243;    141-742; 
150-23(i:   151-377.  H40;   136-1; 
161-97. 
Sf.    Ui-p'r.   70-431. 
Week.   Dig.  25-314. 
2651. 

Sec  citations  under  I  2650. 
2652. 

App.  Div.  67-71. 
2633. 
Misc.   88-404:   02-513. 
X.    Y.   Supp.    15O-607. 
2654. 

X.    Y.   Supp.    156-207. 
Snbtl.  2. 

Misc.   02-650. 
Dora.   3-11.   387. 
Connoly,   1-156. 
2655. 

Misc.   02-650. 
X.  Y.   Supp.   156-267. 
2656. 

Hun,    80-530.   m    _oo 
X.  Y.  Supp.  34-1088. 
2657. 

Hun.    64-69. 
App.    Div.    1 56-752. 
Misc.  25-138;  00-538. 
X.    Y.    Supp.   1OO-0N6. 
Dom.   2-4. 
2638. 

A np.    Div.  50-104.   190;  156-752. 

MN«-     25-1  l\S;   IMJ-53K. 

X.     Y.     Supp.     54-926;     63-737; 


1  11-712:    166-llMI. 
St.  Hep'r.  70-431. 
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NOTES. 


Redf.   5-501. 
Connoly,  2-2. 
2000. 

X.    Y.    104-266;    159-135. 

A  pp.   Div.  70-128. 

Misc.    70-584. 

N\    Y.   Supp.    120-290. 

St.   Uop'r.    17-822. 

Doiu.    2-41.   441. 
Snbd.  8. 

N.  Y.  27-182. 
20(11. 

A  pp.    Dlv.  76-128. 
2(103. 

N.    Y     104-250. 

Dcm.   2-430. 
2004. 

N.    Y.    201-406. 

A  pp.   Div.   72-345. 

AI73bT4«i41,>"241:   25"284:   36" 

N.  Y.  Supp.  55-433:  104-200. 
2005. 

N.   Y.   145-540. 
Hun,   83-42. 

2007. 

N.   Y.   184-44;  108-462. 
Hun,    25-321;   83-42. 
App.  Div.  0-493;  111-282:  118- 
629. 

Misc.  33-75;  37-329:  40-60 :  44- 

338:  40-400;   04-30. 
N.     Y.     Supp.    «7-^81 ;    80-927 ; 
07-450  ;       ©8-299  ;       100-45  ; 
.     140-.-V.S2;    100-191. 
How.   N.  S.  2-158,  323. 
2008. 
N.   Y.   110-642. 
Hun,  52-23. 
App.   Div.  0-493. 
Misc.  64-36. 
Dom.    3-170. 
Kedf.  5-191. 
2000. 
App.  Dlv.  0-493;  148-487. 
.Misc.   30-479;   ON-523. 
N.    Y.    Supp.    132-094;    101-459. 
2070. 

N.   Y.  50-015;  173-164;  105-143. 

Hun,  83-42. 

App.    Div.    53-570:    55-438:    00- 

503:    113-210;    125-426;    120- 

440,   021. 
Misc.    30-308.    516:    38-107.    208: 

80-221:     41-608;     48-280;    40- 

40!):    52-420:    53-221;    04-661: 

«O-120;    07-353. 
N.  Y.  Supp.  05- K»22:  O7-10S:  73- 

750.   1061:   77-271.  329:  70-382; 

85-30.?;  00-170;    100-215:   103- 

107,     345;     1 10-708;     124-173. 

S5ft:    151-74.  * 

Snbd.   1. 

App.   Div    118-515:   120-440 

Misc.   42-387. 

N.   Y.   Supp.   84-220;  00-768. 
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Snbd.  2. 

App.   Div.    118-515;    126-440. 
Misc.   42-387. 
N.  Y.  Supp.  06-768. 
Snbd.  3. 

App.  Div.  51-618:  102-30;  118- 

515;  120-440. 
Misc.    37-454;    42-387;    53-245: 

NY.  Supp.  52-700:  75-033;  86- 
807;    02-175;     06-768;     lSi- 
475;    120-714. 
Snbd.  4. 

App.    Div.   118-515:    126-440 
Misc.     10-86;    36-300;    42-387- 

53-245. 
N.     Y.     Supp.    84-220;     96-763; 
104-475:   100-733. 
2071. 

N.  Y.  104-103;  117-378. 
Hun,  66-121;   70-360 
App.    Div.    53-571;    55-437-    96- 
563;  120-443.  ■»*'.*•- 

Misc.    41-308;    43-245;    53-2*1 
X   \     Supp.   8O-560:    HO- 70S  " 
Civ.   Proc.  14-38. 
Oonnoly,   1-4^2;  2-281,   540. 

N.  Y.   184-43. 

Hun,  83-42. 

Abb.  N.  C.  17-78. 

App.    Dlv.    143-881;    168-343. 

Misc.    31-667;    42-400;    63-620- 

72-629;   80-518. 
N15^-6|»PP.    ©8-975;    148-691; 

Snbd.  1. 

App.    Div.    10-450;    62-563;    63- 

Mlsc.    33-528. 
Snbd.  5. 

N.  Y.  34-347;  42-146;  77-158. 
Snbd.  7. 

Misc.   26-551. 

App.    Dlv.   168-344. 
Snbd.  8. 

N.  Y.  02-40. 
Snbd.  O. 

App.  Dlv.  35-72. 

N.  Y.   Supp.  157-268. 
2073. 

N.   Y.   184-44;   108-462. 

Hun,   25-321:  83-42. 

App.   Div.  0-493;   111-282;  118- 

Misc.  33-75;  37-329:  40-69;  44- 
338;    40-406. 

N«Jr^«Sl,I>P-     «7-281:    80-927; 
07-459;  ©8-299:  100-45:  146- 

Oo2. 

now.  N.  S.  2-158,  323. 
2674. 

App.  Div.  64-5G7:  173-78R. 
Misc.     13-374;    23-225:    26-110; 

2N-fli(;:  OO-402:  ©4-2T53. 
N.    Y.    Supp.    50-402;    50-1075; 


r 


NOTES. 


72-333;       114-19S;       157-680; 
lOO-GS;    161-1100. 
2675. 

Hun.  25-321;  30-575;  41-452; 
77-565;    83-42. 

App.  DIv.  11-290;  35-448;  05- 
282;  100-131;  113-16;  119- 
141;  120-774;  133-895;  147- 
412;    165-611. 

Misc.  31-667;  31-437;  87-238; 
49-33:  56-245;  53-163,  164; 
00-632;  63-404;  74-55;  85- 
256,  654;  89-102;  96-115. 

N.  Y.  Supp.  28-1048:  54-832; 
60-1022;  72-1001;  94-07;  98- 
061;  106-481;  108-86.H;  104- 
474;  111-116;  113-1105;  118- 
805  ;  132-203  ;  148-1057  ; 
151-374,  3S5:  154-070;  lOO- 
7S.  HIS;  103-191. 

Dpiu.  2-206:  3-1,  202. 

Week.   Dig.   16-118. 

Redf.   5-434. 
2676. 

N.    Y.    145-540. 

Hun,  77-565:  83-41. 

App.  IHv.  11-200:  35-448;  05- 
2K2;  106-132;  113-17:  114- 
413;  133-895;  147-413;  155- 
01 1. 

Misc.  25-71:  34-436;  37-23S; 
47-513:  49-34:  50-24S;  53- 
164:  00-623;  65-404:  72-304; 
73-404;  74-55;  89-102;  91- 
3NS;    96-115. 

N.  Y.  Supp.  28-1048;  31-707; 
33-424:  47-1127:  54-707.  892; 
69-1022:  72-1001;  94-97:  95- 
960;  98-200;  113-1105:  131- 
203;  132-203;  147-168  ;  151- 
3K.\  385:  154-670:  160-78,  1118. 

St.    Rcp'r.   318. 

De»n.    6-423.    460. 

Wet*.  Dig.  16-118. 

Connoly,    2-17. 
2677. 

N.  Y.  92-251;  94-547;  98-342; 
115-306;  144-508;  191-12; 
208-228. 

Hun,  26-183:  38-125;  70-64; 
78-310;  82-108.  200:  83-335, 
406;  85-123,  485.  580;  88- 
314;    91-03;    92-200.    446. 

App.  Dlv.  5-72;  9-166;  13-23; 
17-5;  26-107,:  40-100;  47- 
34:  53-310;  54-18;  50-417; 
60-281;  75-323,  620;  82-203; 
83-163:  8K-468;  95-588;  90- 
266;  97-528;  9S-402;  99-202: 
lOl  -Ti54 ;  1 02-530 ;  1 03-1 77 : 
105-210;  100-230;  111-865; 
120-7:  121-385:  1155-617; 
13O-304.  474;  133-472;  130- 
854;  137-611;  138-588;  140- 
61,  868;  148-269.  272;  155- 
848;    156-536. 

Misc.  8-577:  9-385:  14-168:  24- 
220  :  27-715 :  29-561 ;  30-32  : 
31-200;   33-140,    323;    35-363; 


89-74,  608;  40-333;  42-460; 
56-193;  60-38;  62-170;  75- 
526. 

N.  Y.  Supp.  29-131;  30-274;  31- 
878;  33-115;  30-608,  711;  41- 
270;  49-1027;  57-531;  61-5T82, 
053  ;  62-332  ;  05-676  ;  68-368, 
636;  71-1034;  72-894;  81- 
737;  87-252,  938;  90-182, 
709;  93-386;  104-836;  116- 
428;.  118-568;  122-407;  132- 
99;  135-802;  140-S42;  141- 
356. 

Civ.  Proc.  15-211. 

Dem.   3-221. 

«.  Y.  Ann.  Cas.  2-47;  7-152;  H- 
135;  9-254. 

Connoly,  1-172. 

Dally  Reg.  34-473. 
2678. 

See  citations  under  |  2677. 
2679. 

N.  Y.  162-515;  184-48;  202- 
137 ;  215-209. 

App.  Div.  28-310;  30-545;  57- 
234  ;  58-585  ;  05-378  ;  75-330  ; 
80-208;  112-198;  121-200; 
172-722. 

Misc.  39-117.  437,  514;  42-14; 
44-624;  48-41;  51-261;  60- 
504;  80-088;  98-45. 

N.  Y.  Supp.  51-&;  08-155;  69- 
125;  73-57;  78-130;  80-188; 
98-209;  100-1095;  126-1066; 
128-1106;    148-902. 

Connoly,  2-81. 
2080. 

N.  Y.   Supp.  162-271. 
2681. 

N.  Y.  144-512;  145-414;  168- 
578:  182-270:  191-12. 

Hun,  51-194;  60-4;  63-121;  71- 
596;    77-196. 

App.  Div.  2-14;  9-167;  26-197 
199;  45-281;  47-231;  54-283 
67-434:  70-263;  73-409:  T6- 
186;  88-393;  90-47;  95-209 
98-430;  99-295;  101-556 
104-72;  166-181;  100-107 
111-36:  112-548:  119-760 
125-747 ;  127-566 ;  133-821 
141-171,  143-106;  146-869 
147-218;      150-39:      153-4*2 

Misc.  18-140;  26-460;  30-307 
31-47:  32-225;  33-323;  35- 
363.  366:  30-312;  38-210.  407 
39-74,  437;  40-516;  55-180 
48-404;  02-170,  509:  65-441 
71-105,   641:  92-508:  95-1. 

N.  Y.  Supp.  28-440;  59-383;  61- 
131;  03-241:  66-664;  08-636; 
71-1034:  73-509;  74-655,  971; 
77-134.  260,  941;  78-207;  84- 
640:  KH-565:  94-423;  95-678; 
97-1 117;  98-80 1 ;  1 04-5  68 ; 
106-361;  110-428;  118-568; 
121-1002;  120-51;  127-650; 
130-307 ;  131-857.  1041;  135- 
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602;  188-537;  150-438;  100- 

218. 
X.    Y.    Ann.    Cas.    1-205;    0-253; 

10-335. 
Connoly,  8-141. 
2082. 

K.    Y.    07-408:    T4-38;    88-503; 

89-352;       93-484;        144-472; 

166-70;    194-77;    199-158. 
App.    Div.    53-544;    57-004;    59- 

266  ;  78-367  ;  82-191 ;  02-464  ; 

154-240;    101-5fU:    1T5-338. 
Misc.    18-2122:    10-221:    37-472; 

39-608,     704;    41-282;     42-92, 

335;   48-41,    71;   64-117;   88- 

347. 
N.     Y.     Bupp.     54-072;    05-1010; 

75-1056;      79-1010;      80-1122; 

81-713.     1030;     85-1082;     87- 

128;  90-225:  118-46. 
Clv.,rroc.  15-45. 
RecW.   5-109. 
Snbcl.  2. 

N.  Y.   144-472. 
Subil.    3. 

Ilun,   83-201,   285. 
App.    Div.   35-383. 
N.  Y.   Supp.  HI -409. 
Suhd,  4. 

N.   Y.   48-232, 
App.  Div.  58-583. 
X.   Y.   Supp.  09-125. 
2083. 

See     citations     under     preceding 
uection. 
2084. 
N.    Y.    88-121;   98-842;    115-396. 
Hun.     27-577;     3S-125;     48-219; 

02-124;  03-261. 
App.  Div.  79-512. 
Misc.    9-388;     13-475  5    39-764; 

50-580. 
N.  Y.  Hupp.  O-107.  255  :  30-274  ; 

35-485;   99-490;   155-262. 
St.  Rcp'r.   10-240. 
Civ.  Proe.  14-195. 
Week.    Dig.    25-57. 
Connoly,    1-172;    2-523. 
Pom.  0-197,  255. 

ao85. 

Misc.   93-402.   403. 
Nulnl.  2. 
N.    Y.    Supp.    151-76;    157-137, 
143. 
2080. 

X     Y    1 02-401 

App.  '  Div.  10-38;  18-113;  43- 
235,  333;  19-419;  70-507:  74- 
221,  108;  7S-404;  114-535: 
1 20-200. 

Misc.  4-43.  377:  38-713:  41- 
421;  49-403;  52-128;  53-222; 
54-409;  00-050;  07-350;  75- 
v<-, ;  8.s-:,H">2:  J»ii-^7:  97-5JN. 

X.  Y.  Supp.  0-239;  23-1048;  29- 
S2S:  59-1025:  00-315;  03- 
078;  05-437:  75-580:  77-558. 
090;     79-051;      100-12;     11S- 

112 


508;    134-874:   967; 

149-122;    157-494. 
2087. 

N.    Y.    88-121;    89-479;    92-251; 

94-574:  98-347:  115-490;  170- 

75;  182-270. 
Hun,    28-249:    39-543:    31-1*2; 

38-126;     41-97:     08-283;    77- 

205. 
App.  Div.  10-36:  25-269;  39-tt!. 

510;   01-561*:   02-505;    70-263; 

75-342;      112-486;      119-782; 

142-427:     150-367;     157-929: 

100-476. 
Misc.  1-450:  7-380;  21-418;  22- 

489;   25-257;   28-601:   37-472: 

S8-64:  39-608:  4O-0S;  55-191; 
8-488;    59-131;    62-163;    70- 
471;   71-101:  99-247:  97-208. 

X.  Y.  Supp.  0-252;  24-847;  2S- 
160:  35-945:  30-1074:  47- 
1009:  50-7S6;  54-907:  57-444: 
71-71;  74-971;  75-1056;  70- 
967;  78-186;  8O-043;  104- 
342:  100-354;  111-640;  110- 
286;  129-911;  141-4  70;  142- 
455;  147-550;  149-221;  152- 
723. 
2088. 

N.   Y.    194-398. 

App.  Div.  93-505;  100~r»4;  122- 
608:  125-359;  130-462 ;  141- 
46;  148-531;  1O1-800 :  166- 
4. 

Misc.  13-374:  19-255;  30-33: 
37-633:  41-282:  55-480;  04- 
162.   248;  07-38:   08-101.   201 

N.    Y.    Supp.    87-826;     110-694; 
124-041. 
2089. 

N.  Y.  94-558. 

Hun.   52-88. 

App.  Div.  35-436;  40-75;  110- 
68;    i50-:i«fl:    157-315:    171- 

229  •    1 73-567. 
Mfsc.  *  24-352 ; "  27-4 1  f> ;    30-574 ; 
58-489;     80-5;     89-691;     92- 
132 

N.  Y.Supp.  53-714;  59-374:  63- 
1002;    97-403;     141-47;     142- 

493;    145-1105. 

Dem.   3-231.    240. 

Connoly,  2-640. 

2090. 

Hun,  52-88. 

App.  Div.  150-366:  157-346: 
1 73-r.M. 

Misc.    20-150:    24-352;    37-5S1; 

58-489;   92-132. 
N.    Y.    Supn.    45-90S;    75-1067: 

97-403:    141-470. 
Weok.    Dig.    15-345. 
Connoly,  2-523. 
2691. 

V.   Y.  133-174. 

Hun,  31-176. 

App.     Div.     113-209;     144-939; 

173-507. 
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Misc.  7-381;  80-88;  38-64  ;  91- 
402. 

N.    Y.    Supp.    47-854,    10G9;    76- 
007. 

St.    Kepr.    15-743. 

t'iv.   l'roc.  14-38. 

Abb.   N.   (\   11-56. 

Item.  2-22. 

N.   V.  Ann.  Cas.  5-667. 

Connoly,  2-58,   190,  302,  815. 

N.  Y.  Law  Jour.  6-067. 
2tt!>2. 

A|>p.    Dlv.   175-352. 

Misc.   94-547. 

N.     Y.    Supp.    151-76;    160-191 : 
162-218. 
2003. 

N.   Y.  188-15. 

App.  Div.  0-344;  18-61;  40-405; 
1 IO-0O2;   124-008;    152-325. 

Misc.    22-05;    50-399. 

N.   Y.   Supp.   1OO-01. 
2CSJM. 

App.   Dlv.   175-622. 

X.    Y.  Supp.  102-527. 
2«05. 

See   citations   under  I   2693. 

X.    Y.    Supp.    180-695;    155-897. 

2007. 

X.    Y.   Supp.   138-917;  141-350. 

Hun,  00-482.  a«w». 

App.    Div.    6-565;    51-348;    8H-        App.   Div,  66-478. 
33.  1      Misc.   9  4-(>0. 

Misc.  33-543:  43-14.  o^ 

X.  Y.  Supp.  64-920;  68-933:  85- 

830:   155-397. 
Connoly,   8-682. 
2000. 

X.    Y.   20O-141. 

App.    Div.    20-66;    50-82;    163- 

208. 
Misc.  22-220;  38-463. 
N.     Y.     Supp.     49-82<>:     63-439: 
77-1030;   144-94;    155-397. 
2T01. 

X.    Y.    214-383. 
Misc.   94-60. 
N.  Y.  Supp.  157-681. 
27*02 

N.   *Y.    110-159;    136-106;    168- 

385;   182-320;    100-333. 
Hun.     C.O-267;     74-278;     82-115; 

H8-357 
App.    Div.    85-72;     SO-249;     40- 
495;  42-304;  48-4:  53-546;  06- 
479;     79-512;     86-158,     176; 
lOB-323;      110-77;      112-243; 
1 28-50 :       1 80-81 3 :       1 33-435 : 
185-45;  138-79:  160-574;  172- 
817 
Misc.'     8-149:     10-107:      15-535: 
17-487;    22-65;    24-851;    37- 
5-mt     72-629:     81-370:     94 -GO: 
96-379. 


N.  Y.  Supp.  57-131;  78-290:  83- 
032;  s(SSx02:  04-<*07:  110-921; 
120-1110;  138-917;  141-356; 
143-341;   169-503. 

N.  Y.   Super.  55-286. 

Dem.   6-45,  60,   473. 
2703. 

Seo     citations    under     preceding 
soot  ion. 
2704. 

App.    Div.   66-478. 

Misc.   04-00. 

X.   Y.   Supp.   73-290. 
27U5. 

X.    Y.   214-385. 

Misc.  94-60;  98-183. 

N.    Y.    Supp.    100-509. 
2706. 

App.    Div.   66-478. 

Misc.   94-60. 

N.   Y.    Supp.   73-290. 

2707 

App.   Div.   05-401,   599;  66-478; 

120-831;   130-813:    172-845. 
Mise.  25-135:  37-575;  94-00. 
X.   Y.   Supp.  57-131;  73-200;  75- 

1050. 

Dem.  2-131. 
Subd.  1. 

N.   Y.  02-93. 

App.   Dlv.  39-250. 

Misc.  15-536. 

St.  Uep'r.  13-172. 
2708. 


X.  Y.  Supp.  73-290. 

How.    61-138. 
2799. 

Misc.   94-60. 
2710.  a       ^ 

App.    Div.   66-478. 

Misc.  94-60. 

N.  Y.  Supp.  73-210. 

How.    71-138. 
2711. 

Misc.  94-00. 
2712. 

App.    Div.  66-478. 

Misc.   00-048;    94-<J0. 

X.  Y.  Supp.  73-290. 
2713. 

N.   Y.   127-296. 

Hun,  09-103. 

App.  Dlv.  29-100:  48-4:  52-458; 
OCt-478:    130-813. 

Misc.  »2-i20:  04-oo. 

X.    Y.   Supp.    73-290. 
2714. 

App.  Dlv.  60-478. 

Misc.  91-00. 

X.   Y.   Supp.   73-21)0;  160-509. 
2715. 

App.  Div.  66-478:  139-401. 

Misc.   94-00. 

N.   Y.   Supp.  73-290;   124-258. 
2716. 

App.  Dlv.  66-478. 
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Misc.  94-60. 
N.  Y.  Supp.  73-290. 
2717. 

App.    Div.   66-478. 
Misc.  94-60. 
N.  Y.  Supp.  73-290. 
2718. 

N.   Y.  136-106;   199-333. 

App.  Div.  42-304;  48-4;  66-479 

136-8&5. 
Misc.    24-337;    81-376;    87-46S 
94-00. 
.    N.    Y.    Supp.    73-290;    143-341 

151-239. 
2719. 

N.    Y.    Supp.    155-147;    157-681: 
161-1060. 
2721. 

N.   Y.    Supp.    148-525;   155-133. 
App.    Div.    163-43. 
2722. 

N.   Y.  119-28;   152-514;  191-12. 

Misc.  91-369. 

Huii,    32-448;    66-120;    76-131; 

77-205. 
App.  Div.  6-413;  10-36,  38;  16- 

30,    3S:    35-338;    38-321;    46- 

346  ;   63-43  ;   68-362  ;    70-567  ; 

83-162;  84-162;  89-567;  98- 

8  *    111—37 
Misc.    15^560,   001;    17-493:   25- 

256,    280;   30-35.1;   31-79;   35- 

154;  37-660;  39-521;  41-78; 

44-442;     55-160;     84-312. 
N.  Y.  Supp.  28-302  ;  39-826  ;  54- 

955;   55-4  30;   56-989;    63-726; 

64-576;     74-75;     75-589;     76- 

314;   82-539;   85-663;   90-185; 

126-965;   141-179. 
Dem.   2-232;   4-366. 
Connoly,  2-641. 
N.  Y.  Ann.  Cas.  10-459. 
2723 
N.  Y    140-265;    175-304;   20O- 

457. 
Hun.  78-301. 
App.    Div.    9-291 ;    12-136 ;    6»- 

435;     105-500;     111-896;     112- 

21;     114-535.     567;     132-802; 

138-792;    151-570. 
.     Misc.     13-550;    39-140;    41-273; 

60-50. 
N.  Y.   Supp.  50-&33;  72-277;  98- 

15;  100-12;   112-763;  117-539. 
2724. 

App.  Div.  166-722. 
2725. 
N.   Y.   114-359;    119-427;   124-1; 

1 36-384 ;       1 42-545 ;      1 53-316 ; 

154-423;   170-197;    175-150. 
.  Hun,  2S-45I;  33-618;  44-457;  51- 

201;  55-948;  64-372;  65-31;  77- 

248;  82-112:  91-205. 
App.     Div.     13-23:    30-314;     32- 

604;    43-95:    51-358,    419:    53- 

639;     54-582;    55-450:     58-210: 

63-49,  488;  67-72;  68-146,  159: 


72-286;  77-159;  85-572;  <m*-vi 

87-467:  97-263:  112-179; 
113-470;  118-328:  119-50$: 
122-739;  132-618;  138-796; 
176-15)6. 

Misc.    24-353.    457;    25-281:    26- 
124;    34-210,    585;    36-742:    37- 
717;     38-723:     49-435:     57- 
430  ;   60-47  ;   64-241  ;   72-329 : 
74-333. 

N.  Y.  Supp.  47-101:  51-802:  53- 
186,  711;  55-426:  56-linO:  r»9- 
429;  65-1061;  66-1 02S:  67^97: 
70-391;  71-376,  795:  73-1*1; 
74-148,  443;  76-37:  7»-S3:  «>- 
410;  194-213:  107-7.TT ;  10»- 
711;  131-187;  133-718;  134- 
229:    159-374. 

St.   Rep'r.  5-375;  35-229. 

Civ.  I'roc.  14-62;  15-371. 

How.  66-291. 

Dem.  2-486;  3-236. 

Redf.  4-399;  5-38L 

Week.  Dig.  25-64. 

Connoly.   1-88,  191. 
2726. 

N.  Y.  88-121;  1 00-223; 
267:  126-390:  159-135; 
457. 

Hun.    88-121;   136-261:    SO-3S9. 

App.  Div.  23-400:  52-2:14 ;  149- 
13:    150-661:    166-721. 

Misc.    1-492;    27-416:    4H-41. 


104- 


48-169;     »e-222: 


167-41S:      1TO-534: 


citations     under     preceding 


N.    Y.    Supp. 
152-431. 
2727. 

App.      Div. 
175-346. 
X.  Y.  Supp.  156-S10:  163-21S. 
See     -"■--•—     — -»-- 

section 
2728. 

N.  Y. 

X.    Y. 

Misc. 
2729. 

N.   Y. 

Hun, 


214-426. 
Supp.   150-525; 
91-248. 


182-723. 
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66-480;  89-479. 
50-572:     TO-7S;     Te-131: 
79-379;  86-301. 

App.  Div.  16-38:  24-28:  K»-26H; 
64-57 1 :  84-554 :  1  00-27"  - 
104-462;  132-486;  142-429 : 
146-870  ;    148-270  :    161-938  * 

Misc.     20-307;     86-34:     33-147 
625;    35-154;    36-97:   37-177.' 
662;    38-723;    39-227;   41-223 
272. 

M.  Y,   Supp.  39-828:  49-93: 
368.  939:  72-333;  76-314: 
731:   83-983:   93-836:    116-901; 
120-308;    126-965;    155-1077. 
Snhd.   3. 

X.  Y.   Supp.  151-972. 
2730. 

App.      Div.     43-235:      117-296; 
101-938:    166-227:    172-546. 

Misc.     32-197 ;     48-41 ; 
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90-246;    02-331;    97-215;    98- 

n'    Y.    Supp.    05-728;    132-726; 
154-052;   156-827. 

See  also  citations  under  preced- 
ing   section. 
2fiT31. 

Misc.  89-358. 

N.    Y.   Supp.   151-768. 
2T34. 

N.  Y.  Supp.  157-374. 
2T35. 

N.    Y.    70-612;   74-476,    539;    75- 
425;     117-471;     140-430;     153- 
324,  514,  520 ;  183-435  ;  191- 
12. 

Hun,'  71-345;  79-379.         nn    nn 

App.  Div.  1-30;  2-15;  7-93;  22- 
220;  24-29,  30,  33;  32-326;  42- 
258;  47-66.  231:  53-8;  78-615; 
HO-82,  209;  88-39»;  100-2*0, 
273;  101-655;  111-38;  112- 
480;  114-444:  119-201;  130- 
809;  132-487;  146-868;  168- 
524;  173-566. 

Misc.  8-576:  13-757;  16-o09: 
17-494;  20-307;  22-501:  25- 
257;  27-413;  29-266;  80-32; 
33-324:     35-363.     360;     30-06. 


Misc.     7-379;     24-352;     28-597; 

31-119;  46-373;  66-418;  88- 

401;  96-119. 
N.     Y.     Supp.     32-579;     34-1088; 

53-714  ;      50-1022  ;      61-243 ; 

94-1063 ;      123-383 ;      151-846 ; 

100-212. 
Dem.  2-624. 
2740. 

N.  Y.  101-682. 

App.  Div.  98-194 ;  142-43  ;  150- 


39-829;  45-663;  49-93,  820; 
SO-933;  59-254;  01-241:  65- 
436;  71-1034;  73-509:  78-869; 
80-188,  475:  84-JHO;  o85-30J: 
H7-246:  91-537;  114-936:  11^- 
Ci32;   118-562.  998;  100-733. 

Civ.   Proc.   6-245. 

How.  05-387. 

Abb.   N.   C.   29-477. 

Dem.  2-489:  3-187;  6-197. 

Counoly,  1-251,  437;  2-267. 

N.   Y.  Ann.  Cas.  9-255. 

27App.    -Div.      78-615:      1 10-530; 

121-101;      166-15:!;      170-7G7; 

178-569.  _     nnfr 

Misc.  59-300;  92-134,  337 
N.    Y.    Supp.    79-947;    1 05-096 ; 

148-359;    151-1072. 
2737. 

N.  Y.  182-270. 

App.  Div.  146-869. 

Misc.    26-460;     29-272;    37-190. 

N.  Y.'  Supp.  74-944;  75-1047. 
Civ.   Proc.   14-64. 
Connoly,  2-643. 

22738* 

MlfiC.    28-671:    39-140;    43-496; 

61-540;  92-132. 
N.   Y.   Supp.   155-383. 
2739. 

N.  Y.  175-150. 
Hun.  72-163:  85-195. 
App.  Div.  55-459. 


fii. 

Ml  at".  62-157;  98-146. 

N.    Y.    Supp.    90-587;    116-424: 
126-693;    103-1042. 
2741. 

Misc.  88-463. 

N.   Y.    Supp.  49-820;   77-1030. 

Abb.    N.   C.   15-139. 

Dem.  8-232. 
2742. 

App.  Div.  174-143. 

Misc.  92-129. 

K.  Y.  Supp.  155-147:  160-927. 

2743. 

N.   Y.   111-284. 

Hun,    04-162;    86-571. 
App.   Div.  7-12.  _„,.«. 

N.  Y.  Supp.  33-907;  154-65. 

2744. 

N.   Y.   111-284;   197-473. 

App.  Div.  10-129;  101-28;  114- 

615.  L 

Misc.    12-324;   20-307:    68-416. 
N.  Y.  Supp.  60-87;  91-797. 
2745. 

N.   Y.  69-^36. 

Misc.    89-109. 

App.    Div.   18-303;   135-125. 

N.   Y.   Supp.   151-378. 

2746. 

K.     Y.    99-101:     100-203;     111- 

289;  160-451;  216-207. 
Hun.    33-230;    86-301:     40-443; 
47-477;    04-102;    78-131;    86- 

12- 
App.    Div.    7-12;    10-129;     JB- 

547;    24-194:    40-31.    7*:    44- 

°40   024  :  46-241  ;  51-318  ;  5.>- 

149;    03-404;     80-513  ;     122- 

3"V0  •   131-270. 
Misc    '  3-150;     20-308;     25-284. 

309;   35-579:    38-219;   89-120; 

57-525;   OO-207  ;   08-414  ;   8H- 

411  ;   89-109. 
N     Y     Supp.    55-433.    640:    OO- 
*  '87;     61-071;     71 -795 :     72-02 : 

77-269;  78-978:  81-118;  J 13- 

287;  12O-028;   150-423  ;  151- 

378. 

2747 

N.  *Y.   70-481;  197-473. 
Hun.  47-477:  64-103:  80-12. 
Ann.    Div.    24-194:    51-318.    3..0; 

101-501:    122-350:   121-79-^ 
Mlsr     20-307:    25-284;    39-120; 
57-525 ;   89-109. 
1127 


NOTES. 


N.  Y.  Supp.  45-063:  04-1025;  05- 
1061;    78-976;    100-217;    124- 

02N ;  I5i-:i78. 

St.    Hop'r.   5-l!H>. 
Civ.    Proc.   15-284,  290:   19-302. 
Dom.  0-59. 
Kodf.   5-330.   337. 
WVok.    Dig.   25-325. 
2748. 

A H p.    Div.    173-949. 

Misc.   87-241  :   88-407.   457. 

N.    Y.   Supp.    150-420,  425;    151- 
1099. 
2740. 

Misc.  08-414,  417;  80-531. 

X.   Y.  Supp.  153-707. 

Dom.   3-581. 

Counoly,    1-158,   254. 

Abh.    N.   C.   81-111. 
2751. 

N.    Y.    70-506. 

Hun,  70-509. 

App.    Div.  55-150. 

N.    Y.    Supp.    151-504:    152-312. 
2752. 

X.    Y.    145-540. 

App.    Div.    1114-136. 

Misc.  80-109. 

Abb.    N.    C.   31-110. 
2753. 

N.  Y.  112-2*'.) ;  102-30  :  170-143. 

App.  Div.  O-201 ;  12-135:  13-97; 
38-475:  40-410;  51-358;  55- 
140;  04-435,  560:  7O-301;  81- 
589;  80-90 ;  95-453;  1 01-502: 
1 02-4 10;  1 03-52 1 ;  1 04-388 : 
1O5-590;  100-330;  107-311: 
111-402.  806,  000;  112-21: 
114-507;  1 10-274 ;  122-448; 
123-3;  124-798;  132-802; 
145-543;  148-574;  151-570; 
1 0O-227  :  1 80-745 ;  1 72-540 ; 
170-42S. 

Misc.  13-376;  15-549,  003;  30- 
517;  39-140;  40-70;  41-73. 
157  ;  42-107  ;  40-217,  3s8  :  40- 
388;  60-46,  295,  650;  02-601; 
«7-29.  42  :  80-059 :  f  121-657  :  94- 
552:    07-210:    08-514. 

N.  Y.  Supp.  35-251;  44-358;  SO- 
523.  S5S  ;  03-07 S  ;07- 1004  :  72- 
277,  333:  83-530.  052;  03-82, 
050:  04-84,  471,  1071;  05-124; 
07-097:  105-4:  107-277;  IOO- 
217;  112-703:  115-984:  117- 
539;  140-131;  153-980;  156- 
20.s;  157-374;  102-856;  103- 
007:   104-402. 

Abb.    N.    (\    23-32. 

Connoly.  2-S1. 
2754. 

N.  Y.  104-200;  111-284;  145- 
540. 

TTun.   30-092:    84-444:    88-445. 

App.  l>iv.  5-590;  11-354:  12- 
17:  18-303:  55-271:  71-1:  73- 
34 S :  02-405 :  03-1 1 4 ;  08-21 1 : 
1OJU250;      114-013;      117-810; 

11 


131-84: 
151-235: 


135-125: 
15.-J-.v6. 


125-74S . 

130-S33; 

323 
Misc.    34-152:    47-520. 
X.  Y.  Supp.  OO-903:  66-7M;  75- 

057;   87-23;   95-M9;    OS-107ft: 

1 1 0-93 ;      1 1 5-235 ;       1 31-779 ; 

135-143;    137-1099. 
2755. 

App.  Div.  23-1S;   103-501:  120- 

883;    128-776. 
N.   Y.   Supp.   105-59 ;   113-104. 
2756. 

X.    Y.    133-415. 

App.  Div.  66-231:  116-587;  131- 

84;    153-80,    585. 
Misc.    34-150. 
N.    Y.    Supp.    72B-694;    115-239: 

138-59. 
2757. 

N.   Y.   125-413;   133-177. 
Hun,    01-2SO;    68-405;    T4-26« 
App.     Div.    4-3;     10-594 :     17-0. 

51-637;    02-465;     112-317. 
Misc.    50-110:    54-176;    KO-24. 
X.  Y.  Supp.  105-931;   141-784. 
2758. 

App.    Div.   79-268;    117-35S. 

N.    Y.   Supp.   1 03- 177. 
2750. 

App.  Div.  11-45;  52-635;  97- 
641:  117-358;  152-917:  13S- 
916;    103-915. 

Misc.    17-543. 

X.   Y.    Supp.   79-687;    143-S59. 
2700. 

Hun.   74-268. 

App.    Div.    70-268. 

Misc.    52-278. 

X.  Y.  Supp.  79-6S7. 
2701. 

App.    Div.    21-267. 

Misc.    52-278. 

X.  Y.  Supp.  47-689. 
2702. 

App.  Div.  11-45;  117-358 

Misc.   52-27S 

X.  Y.   Supp.  io2-ll24 :   108-177. 
2703. 

X.  Y.  6O-250:  72-209.  4«*2;  87- 
514;  9O-03 ;  J04-64«:  133- 
177:  148-408;  200-265;  219- 
392. 

Hun.  45-561;  63-531:  74-90: 
209,  368;  78^482:  80-460:  83- 
331;  84-524;  80-330;  89-366; 
91-61. 

App.  Div.  6-215;  10-401:  17-fi: 
39-86:  40-34 ;  47-125;  4S<£: 
51-037;  53-567;  56-279:  5K- 
588;  61-413;  70-542.  634;  81- 
228;  92-465:  96-153 ;  1«5- 
255:  107-77:  113-24.  920; 116- 
519;  117-299;  118-484:  121- 
384  ;  1 23- 1 70.  21 7  ;  1 26-fiO*  : 
143-824,  962;  151-7*18;  153- 
732;  103-217:  1T5-112.  454 

Misc.  41-88;  ft©_24  :  0*-*ST. 

28 


NOTES. 


N.  Y.  Supp.  50-523:  115-1022:  07- 
879;  TO-641;  79-039;  81-08, 
101;  88-S47;  93-418:  191- 
770 ;  1  95- 100S  ;  1 08-1 36, 
2S1;  127-966;  128-480;  101- 
1071. 

T.   &.  C.  5-402. 
2T«4. 

N.    Y.   112-525. 

Hun,  03-531. 

App.    Dlv.    35-542;    52-635;    79- 

43. 

Misc.    21-261;     11-85. 

N.    Y.    Supp.   55-0 S;   81-101. 
2T415. 

App.   Div.  0-112;   131-691:   137- 
S37. 

N.    Y.   Supp.   122-581. 
2TOO. 

N.   Y.    173-321. 

App.   Dlv.   tt-1 12;    137-837. 

.\\    Y.   Supp.   122-581. 

ar«7. 

App.   Dlv.   0-112;    137-837. 
N.    Y.    Supp.   122-381. 
2TOS. 

N.    Y.    182-270;    20O-558. 

App.   Div.   1«0-3fl9. 

Misc.    30-470;    41-220;    57-502; 

OT-81. 
N.  Y.  Supp.  82-530:  H3-««6:  IOO- 

607;   123-523:   157-270. 
Connoly.   2-117,   205. 
Pem.  3-227.  201,  505. 
Redf.  5-466. 
Snlxl.  1. 

App.    Div.   47-123:    171-411. 

Misc.   37-458. 

N.  Y.  Supp.  157-417. 

Slfbd.  2.  r 

Misc.  26-354. 
SuImI.  3. 

App.   Div.  92-465. 

Misc.    15-601;    57-527;    90-247. 

N.    Y.    Supp.    109-972;    152-726. 

St.  Rep'r.  13-168;  29-216. 

Civ.   Proc.   11-125. 

Dem.  2-352. 
Snbd.  4. 

N.   Y.   89-m. 

Misc.   73-161. 

Dem.  4-119. 
Subd.  O. 

N.    Y.  78-535;  98-363,  527;  104- 
103. 

Hun,  51-202. 

App.  Dly.  19-135:  90-327;   138- 

Mlsc."  1-492. 

Civ.  Proc.  7-157;  9-409. 

How.   N.  8,  1-92,  208. 

Dem.  $-282;  4-471. 
Snbd.  7. 

Hud.  33-342. 

St.  Rep'r.  5-199. 
Subd.  8. 

Hun.  30-261. 

St.   Rep'r.  29-951;  49-326. 

-i-i 


Subd.  9. 

lluu,  30-261. 
MI.sc.  39-355. 

St.    Kep'r.  37-647:  41-798. 
Sabd.  10. 

App.   Dlv.  42-258. 
•    N.   Y.   Sup  11.  59-257. 
Snbd.  11. 
N.  Y.   119-33;   210-138. 
Hun,  52-nu. 

App.    Dlv.   4-431:   40-238:   01-33 
©5-100:        81-453;        84-163 
1 04  -462  ;     1 1O-908  :     143-841 
140-707;    170-535. 
MISC.  15-601;  17-4U4:  30-351 ;  32- 

318:  51-:. 4:):  GO-02'.. 
N.  Y.  Supn.  «3-?26:  W*-7?j.  t*>. 
495 ;        12S-626 ;        14M-1002  : 
15O-S10;    101-459. 
Civ.   Proc.  3-12o. 
St.   Rep'r.   15-722. 
AUb.   N.   C.  22-480. 
Dem.    2-(i48;    3-263.    509:    4-276, 

348;  5-348. 
Connoly.  2-641. 
Sabd.  12. 

N.    Y.   72-314. 
Apo.   Dlv.   140-706. 
Misc.    20-37;   U 1-220. 
N.    Y.    Rnpp.    00-3S2. 
St.   Rep'r.  29-012:  45-752. 
Sabd.  13. 
App.  Dlv.  140-716. 
Misc.  <53-020:  97-'210. 
N.     Y.     Supp.     23-844;     131-441; 
1 G2-850. 
27TO, 

N.  Y.  135-661. 

Hun.    04-318. 

App.      Div.      147-219;      1O3-20S: 

1 75-57. 
Mine.  28-603:  5S-'i>ft:  90- '31 
N.   Y.  Supp.  131-1041  ;  157-662. 
St.   Rep'r.   12-092. 
2771. 

N.    Y.   214-385. 

App.     Div.    100-462,     029:    109- 

304:    179-191;    175-053. 
Misc.   87-172:   88-225.    367. 
N.    Y.    Supp.    15O-130.    431,    6*9. 
1070:  155-1053;  1152-545. 
2802. 

Misc.  97-215. 
2851. 

Misc.  90-540. 
2810. 

Misc.   97-215. 
2801. 

K.    Y.    05-1 79:    155-278. 

ITun.  89-181;  92-526. 

App.     Dlv.     9-20;     30-176;     121- 

317:    129-454. 
MiRC.     11-119:     18-241;     50-249J 
00-21. 
Civ.  Proe.  8-09;   19-109. 
N.  Y.  Ann.  Cas.  O-404. 
28(12. 

N.  Y.  155-278. 


NOTES. 


Hun.  30-165;   50-590. 

App.      Div.      109-222:      129-454; 

132-501. 

Misc.  25-199:  4H-42 ;  5O-250. 

N.    Y.    Supp.    107-3N4;    113-1042. 

St.  Rop'r.  28-423.  440. 

Week.  Dig.   17-239. 

X.   Y.  Ann.  Cas.  6-202. 
Snbd.   1. 

App.   Div.  30-170. 

Misc.   24-572. 

AM>.   N.   C.  20-223. 
Suhd.  2. 

N.  Y.  50-585;  128-178. 

App.  niv.  <n-4.11. 

Misc.   34-520.    7.N5. 

N.  Y.  Supp.  15-520;  G9-90S,  1031; 
70-082. 

St.    Uep'r.   37-401. 

Civ.   Proc.  20-206. 
Snbd.  3. 

App.   Div.  114-336. 
Snbd.  O. 

Hun,  05-362. 

Misc.   24-752,   853. 

N.  Y.  Supp.  53-962. 

St.   Uep'r.  47-780. 
Snbd.  7. 

N.  Y.  42-542. 

App.    Div.   40-193. 

Misc.  29-278. 

N.   Y.  Supp.  01-508. 

Civ.  Proc.  8-99. 
2N03. 

N.   Y.    155-278. 

Hun.    27-374. 

App.  Div.  73-409;  120-454;  132- 
521. 

Misc.   18-241;   24-753:  43-42. 

N.     Y.     Supp.    77-134;     110-535; 
113-1042. 

St.   Rep'r.   28-423. 

Civ.   Proc.   13-319. 

N.  Y.   Ann.  Cas.  8-136. 
Snbd.  1. 

App.   Div.  48-198. 

X.   Y.   Supp.  02-812. 

A  l)h.    X.    C.   29-293. 
Snbd.  2. 

X.    Y.    25-180;    77-598;    128-171; 
153-428. 

Hun,   0-555;   03-577;   87-535. 

St.    Rop'r.    40-891;   45-86. 

A  1)1).    N.    C.   28-387. 
Snbd.  3. 

Hun,  54-613. 

Mi  so.   23-300;  33-728. 

X.  Y.   Supp.  15-520;  51-318;  08- 
1058. 

St.    Rep'r.   37-401,  557. 

Civ.   Proc.  20-206. 
Snbd.  4. 

X.   Y.   75-417;   111-517. 

Hun.    30-18;    75-294. 

App.    Div.    51-205;    02-584;  00- 
280:    120-138. 

Misc.  29-261 


N.   Y.   Supp.  64-1015;  71-178. 

St.  Rep'r.  19-112;  37-S63;  46- 
68;  53-633. 

Civ.    Proc.   4-228.   311:   8-345. 

Abb.  N.  C.  13-60;  29-293;  31- 
262. 

Hov.  N.  S.  3-63 

N.   Y.  Super.   55-254. 
Snbd.  5. 

N.   Y.   111-578. 

App.  Div.  54-18;  66-279:  73-410. 

Misc.    10-383;   30-77:   31-25*. 

N.   Y.   Supp.  62-826;  66-270. 

Civ.  Proc.  29-125. 

Abb.  N.  C.  29-293. 
2804.- 

N.   Y.   155-278. 

Civ.   Proc.  19-241. 
2805. 

App.  Div.  44-605. 
2868. 

App.  Div.  39-429:  61-447. 

N.   Y.   Supp.   70-679;   52-382. 

nv.  Proc.  19-114. 
2869. 

N.  Y.  51-673;  139-510. 

Hun.  57-367;  67-473. 

App.  Div.  20-167:  39-429:  8S- 
225;  97-36;  126-138.  142;  129- 
454 

Misc. '  00-21 ;    67-368. 

Civ.  Proc.  19-109. 

N.  Y.  Supp.  28-808;  46-089:  «- 
449:  164-129:  11 0-535:  113- 
1042:    126-379:   161-S22. 

N.  Y.  Ann.  Cas.  6-404. 
Snbd.  1. 

N.   Y.  31-289. 

App.  Div.  120-140. 
Snbd.  2.  v     - 

Hun,  26-531. 

App.  Div.  19-452;  24-615:  4»- 
45:  47-228;  119-672:  120- 
140. 

Misc.  27-171. 

N.  Y.  Supp.  58-382;  59-640;  02- 
654. 

St.   Rep'r.  51-334. 
Snbd.  3. 

Hun.  47-434.  535;  60-112:61-4!) 

App.   Div.   126-140;   163-7S9. 

N.  Y.   Supp.  38-921:  58-382. 

St.  Rep'r.  39-825:  51-3S4. 

N.  Y.  Ann.  Cas.  8-374. 
Snbd.  4. 

App.  Div.  24-615. 

N.    Y.    Supp.    02-654. 

St.   RepT.  47-227. 
Snbd.  5. 

Hun.  77-434. 

App.  Div.  97-36:  170-922. 

N.  Y.   Snpp.  89-601;   154-703. 
2870. 

N.   Y.  66-368. 

Hun.  25-602:  32-592. 

App.  Div.  16-192;  51-104. 

N.  Y.   Supp.   142-876. 

X.  Y.  Ann.  Cas.  4-812. 
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NOTKS. 


Sabd.  2. 

App.  DIv.  51-103. 

N.  Y.  Supp.  64-457. 
2*71. 

Misc.  19-308. 

N.    Y.   Supp.   151-1007. 
2876. 

Hun,  25-531. 

App.    Div.    0-260;   30-176;    133- 

S00;    175-403. 
Misc.    24-273:     27-722:     55-311; 

08-481. 
N.    Y.  Supp.  51-880;  117-Ulo. 

Civ.  Proc.  6-258. 
2877. 

App,   Div.   133-860;    157-374. 
Misc.  55-312;  04-594;  03-476. 
N.   Y.  Supp.   112-174;   117-1115; 
142-244. 
2878. 

App.  Div.  75-401;  121-354;  133- 

8U0. 
Misc.    20-74;    28-173;    55-311; 

U3-473. 

N.      Y.     Supp.     50-332;     78-35; 

100-247;    117-1115. 
Abb.  N.  C.  15-403. 
2870. 

App.    Div.   88-225:    Ol-O ;    121- 

354. 
Misc.    27-720;    28-173;    30-184; 

58-505;    02-378. 
N.  Y.  Supp.  20-1003;  50-332:  73- 

147;    100-247;    111-020;    150- 

002. 
28  80. 

Misc.    3U-184;    58-303.   ^„  o|pt 
N.     Y.    Supp.    73-147;    100-247; 

111-629. 
2881 

App.    Div.   88-225;    121-354. 

Misc.    36-184;    71-114. 

N.    Y.   Supp.    73-147;   127-486. 
2882* 

Misc.  30-184. 

N.    Y.    Supp.    73-147. 
2883 

Anp.  Div.  O-270;  43-44. 

Misc.  05-523. 
2884. 

App.  DIv.  81-171.  M    rt_ 

MIhc.  11-576;  27-71;  3:MJS6;  37- 
610. 

N.   Y.  Supp.  32-705:  58-147;  08- 
1110;  70-140;  81-11. 
2885* 

App.   DIv.  25-10;  76-183:  88-5. 

Civ.   Proc.  10-241. 
2880. 

X.   Y.  05-179. 
2887. 

X.   Y.   Supp.  154-236. 

Hun,   88-662. 

App.   DIv.   70-269. 

MiRC    27-178,   722;   58-142. 

N.  Y.  Supp.  34-846. 


Civ.  Proc.  14-110. 
How.  02-261. 
Abb.   N.   C.  10-290. 
2888 

N.  Y.  Supp.  110-470;  117-1115. 

2880. 

Civ.  Proc.  14-110. 
2800. 

N.  Y.  05-179. 

Hun,  01-449. 

App.    Div.   103-789;   104-636.    . 

Misc.   24-526;  27-723. 

N.    Y.    Supp.    53-974;    140-271, 

807. 
N.  Y.  Ann.  Cas.  10-83. 
2*01. 

\    Y    75—150 

App.'    Div.     131-234;     133-860; 

137-879;    1O3-780. 
Misc.    5-515;    6-145;    8-105;    27- 
200;   08-305;   83-302,   305;   00- 
548:   07-248,   253. 
N.   Y.    Supp.    115-870;   124-609; 
1 45-1095 ;     140-271 :     101-932 ; 
102-841. 
St.   ItepT.   14-427. 
2S02. 

Misc.  15-436.  „«*.«„• 

N.   Y.   Supp.  52-498;   100-141. 

2803. 

Hun,  55-559. 
2804. 

Hun,  88-261. 

App.   Div.    175-463. 

How.   07-200. 

N.  Y.  Ann.  Cns.  6-404. 
2805. 

N.   Y.  148-596. 

App.    Div.    4-230:    02-408. 

Misc.    23-339;    71-315. 

X.  Y.  Supp.  51-255. 

How.   N.  S.  1-448. 

Daly.    12-518,    529. 

N.   Y.  Super.  32-440. 

N.  Y.  Ann.  Cas.  4-315. 
Snbd.  1. 

Hun,   84-392. 

App.    Div.   35-623. 

Misc.    0-145. 

X.   Y.   Supp.  54-1075. 

Daly.   11-238. 
Snbd.  2. 

Hun,  84-392:  88-261. 

App.    DIv.   20-87:  35-623. 

Misc.  0-145.  _m  ^rt_ 

X   Y.    Supp.   40-1047;   54-1075; 

70-758. 

St.    Rop'r.   47-119. 

Dnly,  11-238. 
2001. 

Misc.  40-200. 

Civ.   Proc.  0-25S. 
2002. 

MIrc.  40-211. 

Civ.   Proc.  6-25S. 
2004. 

How.  07-201. 
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2995. 

Misc.    54-168. 
2900. 

Misc.    54-168. 

N.  Y.  Supp.  92-377 ;   105-862. 

N.  Y.  Ann.  Cas.  6-404. 
Subd.  1. 

App.  Div.  37-26. 

Misc.   34-197,  210. 

N.   Y.   Supp.  55-731;  68-828. 
Subd.  2. 

App.    Dlv.   44-605;   102-68. 

St.  Uep'r.  30-115. 
2909. 

App.   Div.   30-325. 

Misc.   15-531. 

N.    Y.    Supp.   51-932. 
201O. 

App.    Div.    15-228;    25-463;    30- 
325. 

Misc.   54-160. 

N.  Y.  Supp.  44-190;  50-982;  51- 
932. 
2912.   . 

App.    Div.   T4-356. 

Misc.     17-372;    26-368.    725;    29- 
652. 

N.   Y.   Supp.  56-1025;  77-699. 

2013. 

Misc.   26-725. 
N.   Y.   Supp.  56-1025. 
2915. 

App.   Div.  25-463. 
•  N.   Y.  Supp.  50-982. 

2016. 

Hun,  71-600. 
App.    Div.   102-70. 
Misc.  51-553. 
Civ.    Proc.   6-258. 
Subd.  2. 

N.    Y.   Supp.  92-377. 

2017. 

App.   Div.   102-70. 

Misc.  51-553. 

Civ.  Proc.  6-253:  7-135. 
291 S. 

Hun,    71-599. 

App.    Dlv.   87-84. 

Misc.   34-1  OS:   51-553;   54-170. 

N.    Y.    Supp.    08-829;    105-862. 
2919. 

Hun,   77-530. 

Misc.   27-172:  29-279. 

N.  Y.   Ann.  Cas.  6-404. 
2980. 

Misc.   29-280. 

N.   Y.   Supp.  61-508. 

Civ.    Proc.    6-253. 
2921. 

Misc.   27-172:   72-230. 

N.  Y.   Supp.  58-3S2  ;   131-47. 
2925. 

Hun.   02-581:   69-4-16. 

Misc.  6-475  :  74-48. 

Civ.    Proc.   6-253. 

1 


2926. 

II uu,  69-447. 

Misc.   6-475;   27-173. 

N.    Y.    Supp.   5S-382. 
2927. 

Misc.  6-475;  27-173:  72-230. 

N.  Y.  Supp.  131-17. 
2928. 

Hun,  69-445. 

Misc.   27-173;  72-231. 

N.  Y.  Supp.  64-333  ;  131-47. 

Week.  Dig.  22-261. 
2930. 

Hun,  62-581. 

Misc.   72-231. 
2931. 

Hun,  62-581. 

Misc.     6-476;     11-173:    29-280: 
74-44. 

N.   Y.   Supp.  32-1088. 
2933. 

Hun.   77-530. 
2934. 

Hun.  60-386:  80-35. 

App.    Dlv.    30-176:  100-324. 

Misc.    7-561:   44-85. 

N.  Y.  Supp.  51-S89;  56-367:  «»- 
732. 

N.  Y."  Supp.  90-303. 
2935. 

Hun.   72-163,  475. 

App.    Dlv.    43-604;    96-156;   &S- 
514. 

Misc.  7-661;  9-56. 
Solid.  4. 

Misc.  16-336;  26-357. 

N.   Y.  Supp.  57-214. 
2936. 

N.   Y.  75-417. 

App.    Dlv.    1-132;    137-879. 

Misc.  83-305:  91-502:  92-732: 
96-547:  9W-4S0. 

N\    Y.    Supp.    154-951;    157-4©: 
161-952. 
2937. 

Misc.    68-595. 

Hun,   15-37. 

Misc.   7-561. 
Subd.  1. 

Hun.   50-590. 
Subd.  3. 

Hun,  50-590;  85-501. 
2938 

App.  Dlv.  43-604:  82-624;  97- 
561;    1 31-389;    164-5S2. 

Misc.  7-320;  9-72:  29-332:  22- 
111;  27-203,  5551;  91-502:  06- 
547. 

N.   Y.    Supp.   81-1052;   115-273: 
150-39;    154-951. 
2939. 

Hi'n,  85-301. 

App.    Div.    1-133;   49-132:  1«- 
371;    157-9 

Misc.   5-514:   24-045. 

X.    Y.     Supp.    54-303;    134-381; 
141-057:    10O-717. 
132 
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2940. 

A  pp.    Dlv.   158-249. 

Misc.      15-130;     20-108;     22-111, 

143 ;    28-158  ;    52-01  :    07-250. 
N.     Y.    Supp.    01-712;     1-43-130; 

1G2-S41. 
Civ.    Troc.  10-111. 
N.    Y.   Ann.  Cas.  0-394. 
2941. 

Misc.  52-61. 
2942. 

Misc.   44-248;   88-121. 

N.    Y.   Supp.   48-790;   64-10;  88- 

1054:    151-591. 
N.  Y.  Ann.  Cas.  7-309. 
2943. 

App.   Div.  82-623. 
Misc.    18-205;   19-39.   180. 
N.   Y.  Supp.  81-1062. 
2944. 

Hun,    20-514;   83-466. 
App.     Div.    3-28;    08-377;    83- 
553;     110-244;     113-602;     114- 
336;  110-51. 
Misc.   0-149;   7-561:   10-592:   17- 
663;    22-1 12,    719;    24-525:    28- 
564;  34-15)0;  40-101;  54-172. 
N.   Y.  Supp.  08-798:  74-1  SO;  84- 
132;    99-807;    103-882;    105- 
860;    118-008. 
Civ.  Proc.  15-164. 
Abb.   N.  C.   18-58. 
Week.  Dig.  18-128. 
2945. 

App.  Div.  82-624;  105-271;  113- 

602;    131-;;80. 
Misc.   9-72:  04-14. 
N.     Y.     Supp.     81-1052;     03-428; 
98-772;   115-273:   118-709. 
2947. 

Hun,  85-554. 

App.    Div.    79-372:    132-521. 
Misc.  22-339  ;  49-50. 
N.  Y.  Supp.  38-103;  79-622;  98- 
319. 
2948. 

App.    Div.   132-521. 
Misc.  49-50. 
N.  Y.  Supp.  98-319. 
2949. 

App.   Div.   132-521. 
2950. 

Hun,   75-295. 
App.    Div.   02-584. 
Misc.    04-676 

Sum 
Abb.   N.  C.  31-263. 
2951. 

Hun.     14-342:     03-577:     09-500; 

85-192;  87-585. 
App.    Div.  27-453:  35-81. 
Misc.    18-241:    83-331:    04-676. 
N.   Y.   Supp.  30-296:  34-280:  3.1- 
680:     50-353:     01-67;     08-624; 
12O-860;     120-28S:     182-796; 
144-135. 
Civ.   Proc.  23-447. 
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N.   Y.   Supp.   71-178. 


2952. 

Hun,   03-577;   09-500;   RJ-*3;i. 
App.    Dlv.    50-2;    08-116 ;    163- 

930. 
Misc.   18-241 ;  83-831 ;   00-511 ; 

75-292. 
N.  Y.   Supp.  34-289:  50-353;  01- 

67:    08-024:    74-244;    97-411; 

113-1118;    128-285;    132-796; 

144-135. 
Oiv.   Proc.   19-252. 
Week.  Dig.  22-174. 
N.  Y.  Ann.  Cas.  7-366. 

2953. 

Misc.   14-342. 

App.  Div.  78-543. 

N.     Y.     Supp.     01-67;     79-887; 
144-135. 
2954. 

Hun,    03-577;   09-500:   87-535. 

Misc.   14-342;  18-241. 

N.  Y.   Supp.  34-289;  01-67.  684; 
144-135. 
2955. 

Hun,    03-577:    87-535. 

Misc.  33-331. 

App.    Div.    103-930. 

2050. 

Hun,  03-578;  00-566;  77-32:  87- 

535 
Misc.*22-742;  09-144  ;  72-276. 
N.    Y.     Supp.    34-289;    49-1043; 
120-285;    131-56;    144-135. 
2957. 

N.  Y.  93-54. 

App.    Div.    27-453;    50-3;    102- 

249. 
Misc.   24-207 
N.    Y.    Supp.    50-353:   01-67:   03- 

517;    92-435;    144-135. 
Week.   Dig.  23-215. 
N.  Y.  Ann.  Cas.  7-363. 
2058. 

App.  Dlv.  27-453. 
2059. 

App.   Div.  9-28.  177:  16-64:  84- 

518  ;  10O-32S,  324  ;  152-429. 
N.  Y.   Supp.  58-367;   88-5;  104- 
709;    185-535. 
2900. 

Hun.   40-370:   83-466. 

App.   Dlv.  9-28.  177:   14-10;  76- 

183;   190-323;   152-429. 
Misc.  10-142:  44-455. 
N.  Y.  Supp.   70-543;  84-518;  90- 
154;    135-535. 
2001. 

App.   Div.    152-429. 
Hun.  40-207. 

N.  Y.  Supp.  124-609  :  137-259. 
N.  Y.  Ann.  Cas.  7-136. 
Snlxl.  1. 

App.   Div.   152-429. 
Sulxl.  2. 

App.   Div.   152-429. 
2O02. 

Hun,  40-207. 
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2005. 

App.    Div.   110-672. 

N.   Y.  Supp.  163-882. 
2006. 

Civ.  Proc.  6-28. 
2067. 

Hun,  02-181. 
2O60* 

Misc.  10-280;  52-331. 
2071. 

Misc.  52-331. 

N.   Y.  66-368. 
2074. 

N.   Y.   155-339. 

App.   Div.   16-192. 

N.  Y.  Aim.  Cas.  4-812. 
2075. 

App.    Div.    16-192. 

Misc.  8-354;  52-381. 
2076. 

Apj>.    Div.   16-192. 
2077. 

N.    Y.    155-339. 


App.    Div.    16-192. 

N.  Y.  Ann.  Cas.  4-812. 
2080. 

Misc.  52-331. 

Hun,  40-242;  78-514. 

N.    Y.    Supp.   20-574. 

N.  Y.  Ann.  Cas.  10-304. 
2082. 

N.  Y.  Ann.  Cas.  10-806. 
2083. 

App.  Div.   118-565. 

Hun,  46-370;  83-466. 

Misc.    16-143. 

N.  Y.  Supp.  102-1028. 
2084. 

Misc.  23-389. 
2085. 

Hun,  78-515. 
N.   Y.   Supp.  20-574. 
2086. 

Hun,   78-515. 
N.    Y.   Supp.  20-574. 
2087. 

Misc.  52-331. 
Hun,   78-515. 
N.    Y.   Supp.   20-574. 
2088. 

App.      Div.      30-170;      133-860; 

162-1S7. 
Misc.    57-565:    83-305. 
X.    Y.    Supp.    51-8S9;    100-1102; 

145-1095:    147-691. 
2080. 

Hun,  02-526. 
App.  Div.  30-176. 
2000. 

Hun.   0O-464. 

App.  Div.  13-74:  65-443;  83-552; 

93-389:    123-67. 
Misc.    18-192. 
N.  Y.   Supp.  36-53:  50-1018;  72- 

9S2:   82-157;   107-725. 
2001. 

App.  Div.  75-200. 

N   T.   Supp.  114-559;  117-1115. 


2003. 

Misc.   22-225. 

N.  Y.  Supp.  49-58b. 
2004. 

Misc.  7-184. 

N.  Y.  Snpp.  82-157. 
2005. 

Hun,  02-525. 

Misc.   18-192. 
2007. 

App.   Div.  75-199. 

N.   Y.   Supp.   77-953;   114-559. 
2008. 

Misc.  24-286;  02-884. 

N.    Y.    Supp.   53-707;    154-051. 
2000. 

MisC.  18-192. 
30O1. 

N.   Y.   155-39. 

App.    Div.   22-141;  34-582.    58L 

Misc.  23-496. 

N.  Y.   Supp.  54-869. 
3002. 

App.  Div.  34-583. 

Civ.   Proc.  6-251. 
30O6. 

Misc.   18-192. 

How.   62-261. 

Abb.  N.  C.   10-225. 
3008. 

App.   Div.  65-443. 

N.  Y.  Supp.  72-082. 
3010. 

Hun,  34-7. 
3011. 

App.    Div.   25-11. 
Snbd.  2. 

App.  Div.  30-175.. 

N.   Y.    Supp.   51-880. 
Snbd.  3. 

Hun,  57-304;  65-341. 

App.  Div.  30-175. 

N.   Y.    Supp.  51-889. 

St.   Rep'r.  47-561. 
3012. 

Hun,   65-34L 
3013. 

Hun,  60-386:  89-182. 

App.    Div.   ©-20.  176. 

Misc.    43-82;    45-140;    82-35R. 

N.   Y.   Supp.  34-1034;   144-447. 
Snbd.   2. 

N.  Y.   Supp.  O1-075. 
3015. 

Hun,     27-328:     4O-504:    44W92: 
87-42:    88-563:    00-544. 

App.    Div.    1-157;    2-2;    14-549: 
29-84;  70-315. 

Misc.  11-119:  14-125. 

N.  Y.   Supp.  32-926;  34-846;  35- 
855:  51-384;   75-241. 

Civ.   Proc.   15-431. 
3016. 

Civ.  Proc.  6-56. 
3017. 

N.  Y.  112-621. 
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Hun.  37-39S;  43-124;  47-51;  G.% 

372- 
App.   DIv.  8-33!):  17-1*4:  28-93; 

3O-170:     3O-03;     4U-132;     02- 

566;     75-285;     107-133;     140- 

04;    143-141);    15O-403 ;    163- 

Mlir.  '  0-402;   7-220:    30-625;   32- 
42;     33-687;    30-484;    84-98; 
02— 731 
N.    Y.   Supp.  27-437;  45-296;  50- 
020:    51-889:    55-002:    71-181; 
78-96;  80-210;   124-897;   127- 
623;    135-23;    146-859;    157- 
463. 
fMv.    Proe.  10-210,  440. 
3018. 

App.  Dlv.  02-409. 
Misc.   32-42. 
N.    Y.  Supp.  70-758. 
3019. 

Misc.  11-173;  32-42. 
3020. 

App.  DIv.  55-101. 
Misc.   82-42. 
N.    Y.    Supp.   06-951. 
N.    Y.   Ann.   Cns.  8-207. 
3021. 

Misc.    32-42. 
3022. 

Misc.   32-42. 
Civ.   Proc.  8-48. 
3025. 

Hnn,  84-168. 
Misc.   5-33S. 
N.  Y.  Supp.  32-450. 
3020. 

N.   Y.  148-592. 
Hun,   84-392. 

App.   DIv.  4-230.  „ 

NY.   Supp.   32-440:  54-1075. 
302T. 

Hnn,  84-168. 

N.    Y.  Supp.  32-150:   103-700. 
3036. 

Misc.  52-620. 
3038. 

Hnn,   77-530. 
3030. 

Hun,   ©2-413. 
Misc.   5-534. 
N.  Y.  Supp.  36-762. 
4040. 

Hun,  02-413. 
3041. 

Misc.   5-532. 
3043. 

Hun.   43-124. 

Misc.   55-022.   625:   87-15. 

N.  Y.   Supp.  105-957;   140-10-18. 

Civ.   Proc.  10-210. 

Week.    HI*.  21-70. 

Hun    32-61:  33-277:   54-4-,3. 
App.'    Div.     5-510:     44-6;    OI-9; 

127-931 
Misc.  0-456:  10-579;  23-236:  SO-  , 
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365;    54-168:    04-676;    08-20; 
83-300 
N.   Y.   Supp.  02-452;   145-1095. 
:u>45. 

IIuu,    32-61;    33-277;    54-443. 
App.    Div.   02-590. 
Misc.  0-456;   14-22. 
N.  Y.  Supp.  35-123;  71-189.      • 
304O. 

Huu,    28-497;    58-57;    87-41. 
App.  Div.  01-9;  101-287;  105- 
aifi.     iai-!UU!     1U3-155:     173- 


105-340 ; 


340;    121-354;    163-155;    173- 

MIscT     0-204;      10-763;      12-158; 
13-241;     20-360;    27-724;    30- 
539;  43-73;  O8-20;  88-576. 
N.  Y.   Supp.  33-054:  47-133;  53- 
829;     85-362;     80-240,     243; 
148-467;   158-442:   150-1001. 
St.   Rep'r.    11-227. 
Civ.  Proc.  10-107,  199. 
3047. 

Hun,  80-191. 

App.    Dlv.    1-7;    21-286;    105- 

340;    103-155. 
Misc.      16-41;      20-589;      23-470, 
474;    40-240;    04-2;    00-558. 
N.    Y.    Supp.    35-8;    36-739;    47- 
339;     51-395;     52-679;     58-35; 
81-693;       85-362;        104-486; 
125-495;    120-1088;    148-467. 
Week.    Dig.   17-19. 
How.   05-103. 
3048 

App.      Dlv.     70-270 ; 

103-155. 
N.   Y.    Supp.    148-467. 
Snbd.  2. 

Civ.   Proc.   0-336. 
3040. 

Hun,   28-497:  47-433. 

App.    Div.    1-7;    22-221:    40-5„8; 

101-286;   103-155;  100-717. 
Misc.     23-012;     77-670;     85-491; 

06-183.  542.  ^        __  „.,_ 

N.    Y.    Supp.    86-739;    47-1047; 
138-571:    148-467.    933; 
712  ;    150-515  ;    161-950. 
St.  Kep'r.   14-345. 
Abb.    N.   C.    14-326. 
3050. 

Hun,    43-505.   509:  63-46. 
App.    Dlv.    22-221:    30-289; 

479;  05-371;   101-286. 
M'sc.   32-259;    35-445;   05-314  ; 

85-491. 
N.   Y.  Simp.  51-960:  64-740:  0«- 
352;    71-948;    148-933;    155- 
712. 
3051. 

Hun,  43-505.   509. 
Misc.    35-445. 
3053. 

N.    Y.    184-99. 
Apn.  DIv.  5-515;  101-286 
340. 


155- 


51- 


105- 
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Misc.  17-305;  10-541;  36-53;  39- 
341;   55-30;  64-2. 

N.  Y.  Supp.  72-591;  106-188; 
102-1 106. 

St.   Rep'r.  12-438. 
3055. 

App.  DIv.  84-597:  101,-286. 

Misc.   39-341;  01-518. 

X.    Y.    Supp.   70-841. 
3056. 

App.    DIv.  44-588;  84-597;   101- 

Miso.'  30-341. 

N.   Y.  Supp.  61-91. 
3057. 

N    Y     184-99. 

App.  Div.  25-298;  01-9;  105- 
308;   118-42. 

Misc.  10-762:  13-242:  23-237, 
701:  27-226:  28-173:  34-552; 
36-539  :    83-801  :   88-576. 

N.  Y.  Supp.  31-814:  47-133:  52- 
32;  50-332;  60-1047;  86-104; 
08-1042. 

Civ.   Proc.   18-109. 

Row.   62-258. 

Lnw  Bull.  4-87. 
30R8. 

N.   Y.   132-307. 

Misc.    16-430:   23-146. 

App-    Dir.    150-26. 

Abb.  X.  C.  28-179. 
3959. 

App.    DIv.    107-527. 
3060. 

Misc.  23-469. 

N.  Y.   Supp.  35-8;  52-679. 

How.  01-47. 
3061. 

App.    DIv.    44-6. 

St.    Rep'r.   35-377. 
Subd.  3. 

App.   DIv.  5-51& 
Subd.  4. 

App.  DIv.  5-516. 
3U62. 

Misc.    68-20. 

App.  Div.  76-450:  173-523. 

N.   Y.   Supp.   1 50-1001. 

Civ.   Proc.  15-431. 
3063. 

II mi,  58-39;  70-583:  71-484,  518. 
540;   88-284:   02-414. 

App.  DIv.  5-613:  7-344:  10-604: 
21-18;  24-4116:  54-570:  55- 
191.  024,  034;  57-175:  58-39: 
60-440:  61-40:  68-042:  73-95, 
134;  76-450,  499:  82-539:  84- 
105.  634;  85-205;  167-573; 
113-477:  111-2IU.  307:  181- 
304:  135-700;  137-70:  145- 
580;  151-389;  152-430;  155- 
875 :  162-1^7:  175-107. 

Ml  so.    5-534:    6-150:    7-175:    13- 

638;     11-3M:     15-438:     16-430: 

17-004:     1H-218:     26-370:     27- 

176  :  28-233  ;  20-574  ;  38-139  ; 


48-338;  49-306:  51-553;  53- 
352;  54-171  ;  55-39;  59-146; 
63-148,  423;  ttO-563;  71-.534; 
72-643;  73-307.  471:  82-362; 
83-299;  OO-510;  91-506,  529; 
02-383;  08-479. 

N.  Y.  Supp.  35-684;  47-282;  58- 
382,  1065;  60-265:  66-951:  67- 
16:  68-203;  69-1033:  70-47&; 
74-191;  76-368:  77-835:  78- 
796;  82-586;  95-321:  96- 
781;  99-712;  101-843;  108- 
188:  115-911;  117-318:  122- 
95  ;  127-1100  ;  129-868  ;  187- 
259,  807;  139-555;  143-487: 
144-444  ;  145-1095  :  14T-6R1 : 
151-476;  154-914.  951;  155- 
377;  156-995;  168-390;  164- 
349. 

Civ.  Proc.  15-431. 

N.    Y.    Ann.    Cas.   8-297;    10-1(0. 
3064. 

Hun,   40-471:  52-88;  70-60;  88- 

187. 
App.    Div.     5-516;     25-299:    41- 

457;   47-233;   101-318 ;  166- 

340;    182-372;    135-700;   155- 

852 
Misc.  '7-175;   17-664:  20-73:  24- 

106;   36-186:   50-538;    53-521; 

58-506;  98-480. 
N.  Y.   Supp.  34-413:  47-155:  58- 

684;    58-769;    62-640:    73-163: 

84-254:     91-945:     94-43:    **- 

524;  105-299;  116-826;  140- 

495;   158-442. 
Civ.   Proc.   19-109. 
3065. 
App.  Div.  41-631;  102-587. 
Misc.   15-174. 
N.   Y.   Stipp.  84-144. 
8066. 

App.  Div.  98-243;  1O5-308. 
N.  Y.  Supp.  49-517;  84-518;  90- 

417:  93-959. 
Misc.  69-563:  72-644. 
St.  Rep'r.  42-79. 
Subd.  1. 

Hun,  40-331. 
Bnbd.  2. 

Hnn,  88-187. 

App.    DIv.    25-207;   40-29;  88-5: 
08-243. 

Misc.  52-334. 

N.   Y.  Supp.  49-520;  158-534. 

Week.   Dig.  20-17. 
Subd.  3. 

App.    Piv,    185-701. 

Misc.   10-580. 

N.  t.  Snpp.  119-252. 

St.  RepT.  35-377. 

Week.  Dig.  20-17. 
Bnbd.  4. 

Hun,  34-260. 

Aj)p.   Div.  88-5;   135-701- 

Misc.  73-471. 
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N.     Y.    Supp.    13-551;    119-252; 

158-534. 
Civ.   Proc.   19-144. 
Week.  Dig.  20-17. 
Subd.  5. 

Hun,  71-540. 

Misc.     15-438;     16-486;     17-106; 

52-290;    53-525. 
St.   Rep'r.  54-917. 

30G7. 

App.  Dlr.  40-29;  135-701. 
Misc.  9-456  ;  30-365  ;  72-044. 
N.     Y.     Supp.     57-546;     62-452; 

110-252. 
Civ.  Proc.  10-142. 
How.  61-47. 


Hun,     34-55;     40-481;     42-281; 

47-433:   70-60;  02-2. 
App.    Div.    0-222;    18-566;    76- 

450;    1O5-340;    113-602;     131- 

388;   155-853;    164-735;   160- 

717. 
Misc.  7-123:   17-663:  36-53;  37- 

246;  44-85;  68-20. 
N.    Y.    Supp.   46-33:    72-501:    75- 

247;  94-43;  08-772;  115-273; 

155-712. 
St.    Rep'r.    14-315. 
How.   66-397. 
Abb.   N.  C.  31-263. 
3069. 

Hun,  42-86. 
App.   Div.   22-221. 
Misc.   77-070;  85-401. 
N.    Y.    Supp.   138-571;    155-712. 
8070. 

N.    Y.   128-555;    148-2S9. 

Hun.    27-373,    502;    20-546;    31- 

352;   38-234;    42-170,    207;    43- 

214;    45-130;     66-234;    73-596; 

S8-220;    80-207. 
App.  Plv.  6-224;  20-802;  76-270: 

91-412;  02-78;  101-286;  166- 

3r>8 
Misc.'    0-204;      18-508;     27-129; 

34-409:  68-427;  96-Tdl. 
N.     Y.    Supp.    34-722,    1087;    46- 

1081;    58-387;    78-457:    86-889, 

916:  91-058;    152-15;    161-950. 
St.   Rep'r.   12-438. 
Civ.   Proc.   15-131. 
N.    T.    Ann.  Cas.  7-140. 

80T1.  _ 

Hun.     31-481;     66-234;     87-537; 
88-383 

App.  Div.  6-224;  10-476;  91-412; 

TO-80:    161-2X5:    120-073. 
Mi*c.      6-204;      27-30;      82-261; 

68-428;  01-518. 
N.  Y.  Supp.  34-2MI  ;  86-KSO.  010  : 

91-658;   105-914;   154-23G. 
St.    Rep'r.   15-539. 
3072. 

Hi m,  66-234. 

App.  Div.  91*412;  101-286. 


Misc.  8-511. 

N.  Y.   Supp.  28-754;  80-916;  91- 

658. 
Civ.   Proc.   10-172. 
3673. 

Hun,   50-343;  86-53. 

App.    Div.   6-224;   01-412;   02-80. 

Misc.    16-332:    18-508. 

N.  Y.  Supp.  33-158;  86-916. 
3074. 

Hun,  80-101. 

App.  Div.  44-17. 

Misc.   43-81. 

N.  Y.  Supp.  60-457:  86-514. 
3075. 

Misc.   43-81;   44-454. 

N.    Y.  Supp.   90-155. 
3076. 

N.  Y.  Supp.  80-208;  86-514. 

Misc.   43-81. 
Suhrt.   2. 

Misc.  30-442. 
3077. 

Misc.  43-81. 
3078. 

MIhc    16-433;  48-81. 
3O70. 

Misc.  43-81. 
3080. 

Misc.  43-81. 
3081. 

Misc.  43-81. 
3082. 

App.  Div.  72-586. 

Misc.   37-240. 
3083. 

Misc.   37-246. 
3084. 

App.  Div.   14-56:  72-536. 

Misc.   37-246;   42-658. 

N.  Y.  Supp.  87-719. 
3085. 

Misc.   37-246;  42-058. 

X.    Y.   Supp.    76-546;   87-719. 
3080. 

Misc.   42-659. 
3000. 

Misc.   37-246. 
3001. 

Misc.   37-246. 
3002. 

Misc.   37-240. 
3093. 

Misc.   87-246. 
3000. 

Misc.    15-438. 
3104. 

Misc.   37-245. 
31 05. 

Misc.   37-246. 
31 27. 

App.    Div.    102-587. 
3135. 

App.    Div.    157-375. 

Mlsf.    55-311  :    95-101. 

N.    Y.    Sim i p.    142-24  4;    MO-ISO. 
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3140. 

St.   Rep'r.  51-886. 

Civ.  Proc.  19-107. 
Subd.  11. 

St.    Rep'r.   31-759. 

Civ.  Proc.  5-148. 
Snbd.  13. 

N.   Y.   Snpp.  G-668. 

Civ.  Proc.  16-366. 
Snbd.  1G. 

App.  Dlv.  46-217. 
3141. 

Hun,  87-41. 

Civ.   Proc.   19-107. 
»   3144. 

Hun,  46-151;  87-41. 
3145. 

Hun,  46-151. 
:n»o. 

Hun,  46-151. 
3150. 

App.    Div.  99-16. 

N.    Y.  Supp.  90-1016. 
3151. 

App.    Dlv.   17-205;  51-104. 

Misc.  87-9. 

N.    Y.     Supp.    45-487;    64-457; 
137-411;    149-105,1. 
3152. 

App.    Dlv.    99-16. 

Misc.  87-9. 

N.   Y.   Supp.   9O-101G;   149-1053. 
3154. 

Hun,   65-364. 

Misc.   36-625. 

N.  Y.  Ann.  Cas.  6-197,  202. 
3155. 

Misc.   30-625. 
3156. 

Misc.    11-451;    17-667;    23-544. 

N.   Y.   Supp.   33-415;  52-841. 

N.  Y.  Ann.  Cas.  7-314. 
3158. 

Misc.  43-249. 
3159. 

Misc.   43-249;   54-519;   66-189. 

X.    Y.   Supp.   121-216. 
3160. 

Misc.  12-198;  15-452;  16-619; 
29-589  ;  43-249  ;  46-420  ;  56- 
122;    64-35;    65-540;    66-190. 

X.  Y.  Supp.  61-247;  106-1107; 
117-1W7;    120-913;    121-210. 

Civ.   Proc.   8-138;   15-239. 
3161. 

Misc.  43-249. 

N.   Y.    Supp.   111-848. 

How.  39-397. 
Subd.  5. 

St.    Rep'r.   40-234. 

Civ.  Proc.  21-225. 
3162. 

Misc.    30-201;    43-249:    44-217. 

X  V.  Supp.  61-1302;  H8-1010; 
122-215. 


3165. 

App.  Diy.     157-592, 
Subd.  1. 

Misc.    10-663;    43-249;   63-47. 

N.   Y.   Supp.   31-bT4. 

Civ.   Proc.  15-330. 

Abb.  N.  C.  21-93. 
Subd.  2. 

N.  Y.  93-93. 

App.  Div.  55-421. 

St.  Rep\r.  29-714;  46-57. 
3166. 

Misc.  43-249. 
3169. 

N.  Y.  87-197. 

App.  Div.  157-592. 

Misc.    12-108;   4K-352 :   50-122 

N.    Y.    Supp.    89-434;    95-583: 
138-1089.    1104:    141-294. 

St.   Rep'r.  46-275. 

Civ.  Proc.  25-253. 

How.  59-397. 

Week.  Dig.  13-358. 
Subd.  1. 

Misc.  54-55. 
Subd.  3. 

App.    Dlv.    5-490. 

Abb.   N.  C.  23-236. 

How.  N.  S.  2-385. 
Subd.  4-. 

Misc.   18-429. 
Subd.  5. 

St.    Rep'r.   34-698. 

Civ.    Proc.    7-144. 

Ho  a*.  N.  S.  2-55. 
3170. 

App.    Div.    53-8S;    157-592. 

Misc.   16-619. 

N.  Y.  Supp.  59-381;  83-180. 
3171. 

N.    Y.    135-272. 
3172. 

Misc.  8-512;    12-44;   15-44S;  10- 
620. 

N.   Y.    Ann.   Cas.   2-136. 
3174. 

Misc.  16-341. 

Civ.  Proc.  6-257. 
3176, 

Civ.  Proc.  8-60. 

3178. 

Misc.  43-81. 
31  MS 

App.    Div.    124-378;   126-84. 
Misc.    43-611:    45-575;    46-410. 

414;  47-250;  65-313;  74-474. 
N.     Y.     Supp.     91-36;     93-413: 

1  OS- 1811:   HO-236;  143-763; 

157-299. 
3180. 

Ann.   Dlv.   120-84. 

•Misc.    20-431  :   34-519;  45-573: 

46-110;    53-536;    61-5WS:   05- 

313 ;  74-474. 
N.   Y.   Supp.   84-270,  519;  01-3C: 
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02-413;       110-230;       114-170; 
118-671;    130-839;    143-703. 
310O. 

Misc.      7-401;     54-548;     58-176, 

377;   65-313. 
N.     Y.     8upp.    «l-30;    104-849; 
108-1107;    100-676;    157-299. 

3101. 

N.    Y.  47-67. 

Add.      Div.     108-283;      120-84; 

143-478;  149-908. 
Misc.    7-391;    9-147;    12-36;    13- 
108;     10-39;     17-147;     20-315; 
34-517  •  47-521 
N.     Y.     Supp.    09-1049;    95-733; 

HO-236. 
St.    Rep'r.    30-554;    32-695;    46- 
882;    50-589,    610;   51-221,    580. 
Civ.   Proc.  6-126.  191;  16-403. 
Abb.  N.  C.  20-479. 
How.  07-188. 
Daly,  12-105. 
Week.   Dig.   22-2. 
Subd.  1. 

Misc.    0-1 70;   34-518. 

N.    Y.    Snpp.  69-973. 

St.     Rep'r.    23-72;    43-524;    46- 

181,  197;  53-171. 
Civ.   Proc.  19-105. 
Abb.  N.  C.  25-61. 
Sabd.  2. 

N.    Y.    79-221;   96-512. 
Misc.   10-147;  19-10. 
Subd.  3. 

Misc.  6-121;  12-63/402,  405;  13- 

77. 
N.    Y.   Supp.  33-87,  617,   694. 
St.     Rep'r.     23-83;     49-719;    51- 

911. 
Civ.   Proc.   7-140:  8-293:   12-92. 
Abb.  N.  C.  18-352;  29-431. 
How.   N.   S.   1-451;  3-103. 
Paly,   12-532. 
3192. 

Misc.    7-694;    69-311.      , 
N.     Y.     Supp.     33-89;     i08-811; 
125-635;   143-763. 
3193. 

App.    Div.    149-908. 
Misc.  7-694:   12-36. 
N.  Y.  Supp.  133-977. 
319-1. 

App.  Div.  124-378. 
Misc.  16-40. 

N.    Y.    Supp.    108-811;    128-481 
Civ.   Proc.   14-318. 
3S04. 

N.   Y.  S'lpp."  5-643. 
Sabd.  4. 

App.    Div.   16-39:   23-84. 
3207. 

Misc.  6-145;  9-72;   43-73. 
"t°OS. 
"  "Misc.   16-56;  43-73. 

N.  Y.  Ann.  Cas.  7-817. 
3209. 

1 


Misc.  9-152;  43-73. 
Civ.  Proc.  6-184;  7-135. 


3**10 

"Misc.  20-367;  43-73. 
Civ.    Proc.   6-184;   7-185. 
Daly,  9-529. 
3211. 

Misc.  43-78. 
Civ.    Proc.   6-186. 
Daly,  12-518,  529. 
Sabd.  3. 

Misc.  7-136. 
3212. 

Misc.    18-241;  43-78. 
Week.   Dig.  22-174. 
3213. 

Hun,  70-60. 

App.  Div.  84-597.         A    M     <rt 
Misc.   7-123;   9-456;   10-763;   12- 
158:    13-241;    14-22,    344;    16- 
580;     19-32;     20-617;     22-120; 
23-701;     24-197;    25-477;    36- 
039;  43-73;  47-54. 
N.   Y.  Supp.  35-125.  684;  47-133, 
155;     48-775;     52-32;     53-829; 
54-984;  86-240. 
3214. 

App.   Div.    13-47. 
Misc.   11-576;  43-73. 
N.   Y.  Supp.  32-795. 
3216. 

App.    Div.   89-448. 
Misc.   40-625;  67-433. 
N.  Y.   Supp.  83-10. 
3220. 

App.  Div.  75-285;  81-171. 
N.  Y.  Supp.  78-96;  81-11. 
3223. 

App.   Div.   160-73. 
How.  66-144. 
3225. 

Misc.   22-319. 
3220. 

App.    Div.   12-25,   04:   14-10;  20- 
204;     39-195;     47-233;     137- 
45° 
MIscT' 55-623  ;   67-370;   70-540; 

77-211. 
N.   Y.   Supp.  62-640. 
Week.   Dig/  21-79. 
N.  Y.  Anu.  Cas.  10-103. 

3227. 

App.    Div.    12-25;    20-204;    132- 
521;    137-452. 
3228. 
~N.    Y.    52-576:    92-359;   111-577; 
135-273;     108-566;    186-990. 

Hun,  12-438;  19-349:  23-180: 
30-247:  37-239:  41-260;  45- 
323:  47-44;  52-477:  54-348; 
56-274;  61-606:  69-456;  78- 
594:  86-54:  KS-20. 

App.  Div.  6-223;  25-140:  29-626: 
33-249:  36-5S5:  43-230:  50- 
27S:  53-272:  02-10".  585:  73-69, 
409:  92-80:  lMi-ioo:  lOO- 
222,  886;  121-401;  131-570; 
139 
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134-857;  118-775;  150-707: 
157-4,40;  166-358;  172-526, 
881;  173-895;  175-414. 
Misc.  7-380:  18-599;  22-369; 
a  1-209;  33-728;  34-154,  410; 
35-114,  780;  54-299,  578;  61- 
612;  63-186;  64-296:  08-134, 
428;     72-110;     75-258;     88- 

N.   V.'Supp.  24-803;  44-406;  48- 

.  975:    60-12:    66-397;    70-1072; 

*jf  71-178;    77-134;    81-431;    84- 

w^  199 ;     86-889  ;     96-827 ;     102- 

790  ;  104-952  ;  105-352,  1039  ; 

100-08,      769:      111-243,     500, 

645;     113-1005:     116-172.    784; 

113-1065;    116-172;    123-704; 

118-347;      110-109,     500,     645; 

125-1022 ;      130-1098 ;      133- 

328:    135-151,    820;    142-765; 

102-10:    155-1087;   158-799. 
St.  Rep'r.  3-164:  11-472;  41-400. 
Civ.     Proc.    9-139,    325;    13-319; 

14-388.    411;    15-168,    452:    19- 

290,   422. 
Abb.   N.   C.   19-174. 
N.    Y.    Super.    59-96,    443. 
Daly,    12-324. 
N.  Y.  Ann.  Cas.  5-152;  8-136,240; 

9-414. 
Subd.  1. 

N.    Y.    81-233;   91-660;    110-560; 

112-366:    128-171. 
Hun,    6-555;    9-27;    11-310;    30- 

306;    31-381:    35-182;    45-579; 

50-539;  69-456;  78-594;  82-86. 
App.    Div.    96-100. 
Misc.     11-635;     14-550:     17-425; 

24-207. 
X.   Y.   Supp.  4-865;  35-1074. 
St.    Itep'r.    19-316:    25-853;    30- 

230;   42-78:  52-621. 
Civ.   Proc.   13-139. 
Abb.   N.   C.  22-462:  30-309. 
X.    Y.    Ann.    Cas.   7-73. 
Subd.   2. 

N.    Y.    101-185;    115-170;    164- 

414. 
Him,   53-000;  91-282. 
App.    Div.  8-418:   54-23,   127. 
Misc.   20-430;   26-501. 
X.     Y.     Supp.     36-199;     45-1028; 

60-340. 
St.    Rep'r.    33-992. 
Civ.   Proc.  8-47. 
now.   X.   S.  3-63,  440. 
X.   Y.  Super.  53-123. 
X.  Y.  Ann.  Cns.  6-163. 
Subd.  3. 

X.    Y.    38-53;    91-660;    111-517, 

578. 
Hun."  36-197. 
App.    I>iv.    48-198;    51-205;    54- 

17:  96-100, 
Misc.    33-728;    66-573;    83-642. 
X.     Y.     Supi».     15-510:     Of-1015; 

66-270;    68-1056;    124-169. 

11 


18-250;    2»- 
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St.    Rep'r.   37-557. 
Civ.     Proc.    4-228; 

205. 

N.  Y.'  Super.  55-224. 
Subd.  4. 
N.    Y.   66-646:   85-523:   lll-TTT: 

127-416;    128-171:    164-^5- 
Hun,    3-119;    4-53:    25-279:   27- 

874;    29-300;    40-627:    45-3S. 

92-465. 

App.  Div.  7-882:  19-59:  25-140; 
73-70,  4lO;  96-100:  121 -krj. 
132-870;  139-602:   145-641. 

Misc.      12-54;      18-68*:      19-.W 
20-413;     27-130:     29-565;    34- 
154;   39-398. 

N.  Y.  Supp.  4-162;  36-1032:  4,V 
970,  1024:  47-89:  5H-3S7:  «l- 
943;  68-853;  70-913;  80-23; 
1 0O-515 ;  117-449 ;  124-C : 
161-901. 

St.  Rep'r.  21-748;  46-68. 

Civ.    Proc.    4-30,    227;   8-85,  34* 

Abb.  N.  C.  13-60:  22-69:  **- 
285;  29-293. 

N.  Y.  Super.  55-273. 
Suhd.  5. 

Div.  117-601:  122-383: 
25-752 ;  126-81 3 :  1 27-.".64. 
424;  130-253:  132-873:  137- 
52;  145-820:  152-815;  157- 
649;     160-252:     164-113.    .VM2. 

Misc.  50-361;  54-574;  77-28*5: 
90-579. 

N.  Y.  Supp.  98-682:  110-571. 
070;  114-718;  117-449:  130- 
542;  131-670;  135-S17:  137- 
805;  142-775;  149-500:  150- 
223;  151-947  ;  157-1031. 
3229. 

N.  Y.  70-566;  76-330:  80-«4«:  *- 
524;  92-359;  111-577;  12S-171: 
164-414. 

Hun,  18-316:  30-395:  31-310:  56* 
272;  73-485:  81-362. 

App.  Div.  9-207:  19-59;  33-243: 
54-19;  62-195;  66-38:  73^39, 
410;  96-101;  109-8*46:  1 14- 
ia8:  117-601;  132-879:  133- 
418;  139-98,  602;  148-773: 
15O-707:  172-526;   175-114. 

Misc.  8-46S;  17-93:  19-593:  2*- 
369;  23-597:  27-129:  29-*T»: 
31-299;  32-73;  34-410:  39-33?: 
5l-42fi:  54-88.  290:  CA-T.V2: 
63-186;  64-296;  72-110;  75- 
258 

N.  Y.'Supp.  30-895:  45-970:  52- 
252:  58-387:  61-913:  66-270: 
70-913:  72-923:  TO-628:  M- 
199,  551:  88-1083:  96-827;  »»- 
667:  102-790:  1O4-40S:  i»*- 
1039:  106-08;  113-1065:  11«- 
784;  117-828:  118-347;  123- 
794.  881;  124-62:  130-1W3: 
135-151.  820:  142-552.  703: 
158-799;  161-iKll. 
40 
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St.     Rep'r.    12-438;    14-237;    52- 

508. 
Civ.  Proc.  14-204;  15-389,  451. 
N.   Y.  Ann.  Cas.  1-18:  8-136. 
3230. 

N.    Y.    70-141:    71-222:    103-374; 

168-500;  218-105. 
Huii.    23-83;   71-546. 
A  pp.     Div.    28-213:    41-226;    54- 

443;     73-60;    109-886 ;    148- 

7«o. 
MI*«\    12-55:  56-185;  62-32;  64- 

290  ;  74-561. 
N.     Y.     Supp.     76-628:     06-827; 

106-98;    132-152;    133-328. 
Civ.   Proc.  8-163.  431;  14-388. 
How.  67-35. 
323 1  • 

A  pp.    Div.  7-386. 
1212 

II  un,  75-30;  88-53. 

App.      Div.      101-130;      10O-133; 

113-124. 
Misc.   10-264;  23-8;  34-347;  43- 

20;  64-042. 
N.  Y.  Supp.  51-651:  54-528;  87- 

402;    01-870;    orf-1027 ;    107- 

926;    118-1003. 
Abb.   N.  C.  31-85. 
How.  0O-288. 
3233. 

N.    Y.  72-482. 

App.      Div.     34-147;      101-130; 

109-i.(3. 
Misc.    34-319;   43-20;   64-042. 
N.     Y.     Supp.     87-402;    01-876: 

05-1027;   118-1003;   141-1016. 
St.  Rep'r.  3-707. 
8334. 

N.    Y.    63-20;    115-170:    135-268 
Hun,  30-224;  36-44:  37-237:  41- 

249:    42-106:    61-354:    6-1-513; 

N5-320;  88-131. 
App.   Div.   7-3S6;   3.1-202:   87-12; 

flO-242,    245  ;    137-218 ;    148- 

823 
Misc.  *32-543:  54-578;  72-110. 
N.    Y.   Supp.   4  1-374:  50-075;  53- 

336;      67-15;      83-1045;      OO- 

1037;       104-952;       121-1030; 

130-1093  ;   133-746. 
Civ.    Proo.   15-451. 
N.    Y.   Super.  50-96. 
N.    Y.   Ann.  Cas.  6-136. 
323ft. 

N.    Y.  75-417. 

1 1  mi.    28-12:   41-242. 

App.   Div.   36-570;   110-488. 

Misc.   22-309:  24-206 


N.  Y.  Supp.  51- ISO;  55-721; 
112-834;  1 27-070 ;  13O-805 ; 
137-536;  142-211;    152-737. 


N.    Y.   Sum).  50-305:  53-423;  55- 

761  ;  07-411. 
Civ.  Proc.  15-384. 
3230. 

N.  V.  68-221:  74-448. 

App.    Div.    11-602:    20-118;    80- 

565;  128-462;   167-503. 
Mise.  8-244;  25-345;  71-531. 


Civ.  Proc.  7-58. 
3237. 
Misc.  54-576;  00-580. 
N.  Y.  Supp.  104-952. 
3238 
N.     Y.     40-660;     58-103;     67-40; 

84-469;  02-359;   126-058;   16S- 

583. 
App.     Div.    25-13:    54-444;    OO- 

244;    131-570;   130-768. 
Misc.  46-414;  61-012. 
N.  Y.  Supp.  48-1001;  116-172. 
St.  Rep'r.  40-500. 
N.   Y.  Super.  40-490. 
N.  Y.  Ami.  Cas.  5-50;  6-147;  lO, 

330. 
Week.  Dig.  21-405. 
SuIhI.  1. 

Hun,      25-279;      30-247;      48-18; 

61-606. 
App.    Div.    32-240;   36-585. 
Misc.    6-367. 
St.  Rep'r.  41-400. 
Civ.   Proc.  13-442. 
SnbtL   2. 

App.   Div.   151-144. 
3230. 

N.   Y.   101-652. 

Hun.      11-232;     26-519;     46-444; 

66-578:  00-254. 
App.       Div.       67-318;       131-570: 

132-593;     137-460;      13O-70S; 

10O-S31. 
Misc.   46-414;   61-612. 
N.    Y.    Supp.    73-901:    116-172: 

122-784;    145-1085. 
St.    Rep'r.    32-426;    38-578;    50- 

355. 
Abb.   N.  C.  20-56. 

SulMl.    1. 

Hun.    50-536. 
St.   Rep'r.  31-546. 
Subd.  2. 

N.   Y.   105-158. 
App.    Div.   61-293. 
Misc.   36-166. 

K.'  Y.    Supp.   70-359;   72-1061. 
Civ.  Proc.   18-250. 
How.   N.   S.   1-281. 
3240. 

N.     Y.     58-358;    60-302:     74-448; 

76-01;  78-541:  86-35)0:  88-026: 

08-330 :        111  -577 ;        1 26-589 ; 

118-107;    208-31. 
Hun,     26-459.     592;     34-259;     30- 

450.    029:   40-07;   47-44;   6-1-91; 

66-2S0.    578,    579;    86-247;    83- 

412:  88-177. 
App.   Div.  17-03:  20-272:  27-309: 

32-48:  36-338:  42-250;  67-317; 

8  1-25:  86-565;  04-145;   103- 

531.      5:i3:      1I7-:'.iM;      i:»,0-355. 

132-593:     13O-70S:     113-902; 
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145-50;     152-637,     789,     792; 

153-503;    158-118;    162-160 ; 

164-558. 
Misc.  0-509;  10-651;  18-661;  32- 

535  ;  30-441 ;  47-524  ;  4W-607  ; 

55-474;    62-324,    327;   66-217; 

67-518;    7O-S0;    71-508;    74- 

125.  561 ;  83-187  ;  ©6-44. 
N.  Y.  Supp.  20-1030;  30-344;  31- 

745;    34-991;    46-1070;    50-357; 

55-346;     67-320;     73-961;     70- 

662;  80-203;  83-1020;  87-1014; 

©3-262 :       ©5- 1 000 ;       ©O-1058 ; 

113-890;    114-571;    122-1116; 

123-258;     128-29.     757;     120- 

450;    131-221;    132-152;    137- 

485.    825;     138-276;    142-801; 

144-217.    782;    147-195;    160- 

9:  161-401. 
St.  Rep'r.  14-168. 
N.  Y.  Ann.  Cas.  6-149. 
3241. 

Misc.  55-474. 
Hun.  71-113;  76-113. 
App.   Div.  360-112. 
N.   Y.    Supp.   154-836. 
3243. 

N.   Y.  74-310;  112-117. 
Hun,  76-113;  81-138. 
N.  Y.  Supp.  20-332  ;  30-735. 
3244. 

Hun,  60-538. 
3245. 

N.  Y.  74-603;  105-54;  106-667. 
Hun.    25-301;    31-426.    544;    32- 

526;  40-158;  41-87;  42-173;  45- 

305. 
App.    Div.    12-595;   28-27;    13©- 

S83;    164-735. 
Misc.  26-423. 
N.   Y.   Supp.  44-112:  50-902;  K4- 

915;    57-162;    115-167;    124- 

562;   150-112. 
N.  Y.  Ann.  Cas.  4-183,  n.;  5-300. 
3246. 

N.    Y.    70-81;    105-153;    168-578. 
Hun.  32-481;  37-310;  40-74,  463; 

48-181;  64-94;  70-479;  73-428; 

88-130 
App.  Div.  12-81;  30-250;  44-141, 

521;  40-41:  54-19;  88-143:  03- 

435;     05-210;     126-12;     160- 

476;   161-283. 
Misc.     18-437;     10-555;     27-318: 

28-489. 
N.    Y.    Supp.    4-891:   34-625:    B7- 

131;   62-861:   63-257:   87-801- 

110-179;      145-679;     146-809; 

147-195;    161-582. 
St.    Rep'r.    56-432. 
How.   62-113. 
N.    Y.    Super.  50-393. 
N.   Y.   Ann.   Cas.  8-136;  10-335. 
3247. 

N.  Y.  75-421:  05-039:  130-482. 
Hun.  28-417;  56-387;  58-169.  440: 

86-56. 
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App.  Div.  14-467  ;  77-SO ;  87-4 
100-601;  116-520;  122-1 U*. 
126-445;  132-2*0:  15S-1&4 
160-676:    161-6*0:    175-3H7. 

Misc.    12-63;    10-59S:   92-451. 

N.  Y.  Supp.  33-87:  70-29.  83- 
1057;  ©6-331 :  101-719;  n«- 
700;  HO-619:  117-45:  14*- 
94,   621:   156-162;   163-901. 

How.   N.    S.  2-1. 

N.    Y.   Super.  53-178. 

N.  Y.  Ann.  Cas.  1-282,  285 ;  «-3H 
3248. 

N.  Y.  85-524. 

Hun,   78-593;   82-87;   86-52. 

Misc.  20-563 ;  73-655. 

N.  Y.  Supp.  30-344;  61-&3; 
131-300. 

Abb.  N.  C.  15-452. 
324©. 

Misc.  36-865;  60-69. 

N.     Y.     Supp.      73-61;      74-9ZT: 
124-916. 
3250. 

Hun.  26-592;  34-606;  64-95:  «*• 
280. 

Misc.'  26-424. 
3251. 

N.  Y.  116-416:  176-213. 

Hun,  30-247:  33-331:  61-607:  65- 
542;  72-394;  73-303;  88-32. 

App.  Div.  11-602:  42-250;  4.V 
426;  53-272;  58-85.  350:  87- 
545;  113-124;  114-104;  1*3- 
656;  126-552:  12S_|*rj:  131- 
570  ;  132-593  ;  145-674  ;  1*1- 
450;   167-59S. 

Misc.  15-78:  16-332:  2©-161:3»- 
365:  33-353:  46-410;  47-524: 
58-362  ;  64-294  ;  67-576 :  73- 
583;  74-126;  85-473;  ©1-430: 
08-072. 

N.  Y.  Supp.  24-803:  34-731:  36- 
790;  60-174:  61-1123:  62-4T.2: 
68-444,  1101;  84-830;  88-990: 
©0-599 :  1  ©6-1 8S ;  107-JW. 
HO-894;  111-243:  112-S34: 
116-915  ;  1 1 8-577  ;  131-221 ; 
1 33-55  7  ;  1 35-921  ;  1 37-536 ; 
148-928;  152-751;  154-SS& 

St.  Rep'r.  44-230. 

Civ.  Proc.  13-329:  15-389. 

How.  N.   S.  3-383. 

Law  Bull.  4-41;  5-60. 

N.  Y.  Ann.  Cas.  2-102:  ©-416. 
Snbd.  1. 

App.  Div.  111-614;  126-813. 

Abb.  N.  C.  21-181. 

How.  N.  S.  2-289. 
Snbd.  2. 

N.   Y.   135-272. 
Snbd.  3. 

N.  Y.  13©-209.  _ 

Hun,  24-367;  26-504:  27-533:  **- 
13;  32-554;  45-352:  50-553:  88- 
53 

App.'    Div.    5-37;    7-141;    53-445: 
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B7-99:  08-52S;  86-565;  04-147. 

613;    137-460;    15(1-56. 
Misc.    7-;.42;   *-244;    11-337;    12- 
:»Js7;  15-79;  16-515;  21-497:  24- 

CSI1:    2«-::rs;    2*- 144:    4<>-»185. 

€16-572;   70-538;  OO-580. 
N.    Y.    Supp.   28-61,   344;   32-236: 

33-581 ;     48-171;    53-778;     56- 

UOS;    58-1  U>6;    65-1123;    68-28: 

SI  -661 ;       1  00-667 :       122-390. 

7S4;   127-676;    141-117;    142- 

211:   101-901:  1 02-950. 
St.     Kop'r.    28-580;    20-835;    36- 

917;   48-363;  50-200. 
Civ.     Proc.    6-324;    8-400;    0-45, 

179;    15-33(5,    451. 
Abb.    N.    C.    10-354;   22-464;  26- 

43;   31-470. 
How.   N.   8.   1-281;  3-170. 
I>aly.   13-315. 
l>ein.   3-321. 

X.    Y.   Ann.   Cns.   5-44;  10-379. 
Kut>«l.  4. 

Hun.  11-530;  24-367:  20-300;  31- 

432:   47-45b. 
App.    DIv.    29-118;    68-528:    81- 

147;   131-570;   137-461. 
Ml »<\   O-509:    11-036:    15-79:    10- 

515;    25-345;    26-379;    63-66; 

TO-538. 
N.    Y.   Supp.   13-837:  51-480:  55- 

721;   56-208;   73-N98:    116-172, 

585;    122-784;    127-676. 
St.    Kep'r.   31-757. 
Civ.   Proc.  18-249. 
Abb.    N.   C.    18-459. 
How.   66-144. 
N.    Y.  Ann.  Cns.  10-380. 
Snlxl.  5. 

N.  Y.  124-624;  128-595;  130-538, 

150-530;    165-288.    654. 
Hun.  86-54. 

App.    Div.   23-135;   160-831. 
Misc.   26-50. 
N.    Y.    Supp.    3-704;    30-400;   33- 

158;   145-1085. 
Civ.    Proc.   4-222;   8-214;    14-12C. 
3252. 

N.    Y.    107-610. 

App.     Div.    40-33;    58-350;    132- 

35;     151-450:    100-37  :    101- 

628,    674;    165-25;    166-482. 
Misc.    34-100;    60-571  ;    62-528; 

71-154,  509. 
N.     Y.    Snpp.    68-188,    1101:    60- 

400;     103-439:     114-511:     117- 

385;  122-1074;  135-921;  144- 

1073;    154-KK5.    1033:    101-781; 

162-117. 
Civ.   Proc.   8-220. 
Abb.   N.  C.   15-240. 
How.   N.   S.  2-512:  61-98. 
WVfk.    Dip.    10-451. 
Ijitp    P.ull.   4-37. 
32B3. 

N.     Y.     34-355:    37-380;     08-597: 

126-502 ;       133-239 ;       1 38-255 ; 


152-616;     178-407;     180-414; 

1 07- 110;     203-25  2  ;     208-60  ; 

218-103. 
Hun,   4-616;   30-34;   35-154:   30- 

569;     54-348;    57-175;    50-351; 

61-161;     65-541;     66-126;     80- 

328;  02-55. 
App.  Dlv.  7-352:  15-212.  519;  17- 

200;  34-44;  40-33;  51-172,  596; 

54-324,     445;     57-417;     58-347: 

62-476;     64-554;     70-291;     76- 

311;  77-48;  85-40:  04-125;  05- 

4SI;     00-462;      104-45;      lOO- 

237;  111-836;  113-51,  324,  411; 

114-173.    625:    118-462;    124- 

505;     125-88.     225;     126-925; 

132-34;      133-299;      137-456; 

130-119;    141-762;     142-925; 

144-568.     6S3.    900;     147-267, 

800:    140-105.     451;     151-450; 

155-310:      158-899;      150-116; 

161-623;-    162-160;    163-519; 

1 65-25  ;       1 66-482 ;       168-242 ; 

171-974. 
Misc.     10-103:     12-345;     14-425; 

10-233:     22-279;     26-423:     30- 

530;    33-353.    451,    571:    34-99; 

30-442:    56-185;    00-571 :    62- 

325;  64-296;  71-153,  509;  83- 

573. 
N.  Y.  Supp.  31-149;  33-685:  36- 

434,    729;    44-260.    481:   45-658; 

40-163:     57-162:     63-853;    66- 

613;    67-931:    68-25^:.    437,    446. 

1101:    60-460:    72-337;    75-243: 

78-477:     80-203:     82-644:     01- 

269;    04-421;    08-889;    00-592; 

1 00-229 ;      1 00-652 ;      1 1 3-897 ; 

110-640.      642;      118-268,     347; 

121-197.    874  ;    128-724  ;    132- 

92;      133-213,      1047.      1101; 

135-921;    146-1033;    147-195; 

1 53-3 :        161 -784  ;        1 02-1 1 7 ; 

164-433. 
St.  Rcp'r.  23-78,  695:  33-814:  37- 

603;  30-697:  43-134;  48-363. 
Civ.  Proc.  4-309;  8-214.  252:  13- 

292;  14-340;  15-36;  10-78,  203, 

422;  21-204. 
Abb.   N.   C.   13-203:   14-496:   17- 

00;   20-404:   21-359;   28-120. 
How.  N.  S.  1-2. 
Italy.   13-315. 
X.  Y.  Ann.  Cos.  4-164;  8-384. 

Subd.  1. 

N.  Y.  58-621:  72-602. 
Hun,  31-366;  50-352. 
App.  Div.  42-166. 
Misc.  26-078. 
N.  Y.  Supp.  41-211. 
St.    Rpp'r.    32-380;    36-542,    1003. 
Civ.  Proc.  15-175. 
How.   N.   S.  3-328. 
Snlxl.  2. 

X.     Y.     45-499:    4O-510:     51-365: 
61-504;   6S-72;    72-174;    83-89: 
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OO-30.  672;  92-401 ;  95-066;  99- 
273;  1 00-017:  108-241:  128- 
131,  251;  14O-403;  164-407; 
203-255:    219-305. 

Htm,  10-203;  30-400;  31-403;  35- 
153;  36-372;  42-280,  504;  52- 
98;  58-34;  03-27S.  298;  70-370; 
80-473. 

An 


00-123;    85-40;    05-476;    139- 

119. 
Misc.      10-103;     12-347;     10-411; 

142-281. 
N.  Y.  Supp.  15-703;  53-312.  1083; 

50-103;   65-1123:   OO-1O00:   70- 

1072  ;     80-390  ;    SK-S87  ;    93- 

1090;    123-832;    129-686,    730. 
St.     Ucp>.    11-122;    32-113:    33- 

349;  38-408:  30-10:  4-1-215:  45- 

641;    48-805;    144-1040;    145- 

324. 
Civ.    Proc.   0-23. 
Abb.  N.  C.  23-277. 
3254. 

N.    Y.   203-253:   208-69. 

Him,  00-127. 

App.   l»Iv.  33-512;  52-454;   137- 

457;   144-083;    151-450;    106- 

483;    lON-245. 
Misc.    10-052;  1  1-420:   04-296. 
N.     Y.    Supp.    65-131;     118-347; 

128-724;    12J)-08G ;     133-213; 

135-921;    153-3. 
N.   Y.  Ann.  ('as.  7-80. 
3255 

Huh,    37-272;    54-14:    00-290. 
N.    Y.    Supp.   149-523. 
3250. 

N.    Y.   125-106. 

Hun.   75-510.   511;   80-53,   571. 

App.   I>1  v.  8-310:  55-150:  57-100; 

58-8G;     80-505;     04-147;     07- 

030:     114-100;     1228-471;     131- 

•JS4:    100-S18;    101-074;   168- 

152. 
Misc.   1-422:  20-380:  34-348;  35- 

115:  5S-302;   73-585. 
K.    V.   Supp.   28-003:  33-582.  907; 

5O-20S;     OS-114,     400:     70-062; 

83-1(120;    115-744:   122-1074; 

133-557  :    144-957:    14O-806. 
Civ.  Proc.  15-33:?:  19-20,  160,  326. 
Abb.   N.   C.   20-145. 
N.   Y.    Ann.  Cns.  0-415. 
3257. 

Hun.   73-308. 

Misc.   9-509. 

N.    Y.    Supp.    33-15S.     1S8;   109- 

494. 
Civ.    Proc.    15-333. 
N.   Y;  Ann.   Cms.  2-102. 

'  "rTi'ii,     80-119. 

A  pi).    Div.    130-755. 

11 


N.   Y.   Supp.  83-188;   148-m 

N.  Y.  Ann.  Cas.  2-98. 
Subd.  1. 

Hun.  25-184;  30-396;  38-125;  75- 
303;  86-52.  120. 

App.   I>iv.  42-250. 

Ml 60.  9-509. 

N.  Y.  Supp.  2-253;  59-10. 

Civ.    Proc.    15-338. 

Abb.   N.   C.    17-94. 
Subd.   3. 

Misc.    00-575. 
3359. 

N.  Y.  Ann.  Cat.  3-102. 
3200. 

X.    Y.   75-375. 

Misc.  64-301. 

N.   Y.  Super.  45-513. 

X.  Y.  Ann.  Cas.  2-102. 
3201. 

Huu,  SO-56. 

Misc.  33-353. 
3202. 

Hun.  22-24:  37-372. 

App.    Div.    3-29;    99-243;    119- 
333;    134-553. 

Misc.  43-373;  63-530. 

N.    Y.    Supp.    117-385;   119-670; 
132-503. 

Civ.  Proc.  8-220. 

How.  67-437. 

4bb.  N.  C.  29-461. 
3203. 

X.    Y.   67-40. 

App.   Div.   13-606. 

Misc.  19-264. 
3264. 

N.   Y.   136-211. 

Hun,   63-117.  _ 

App.  Div.  13-606;  27-360;  1«- 
419 

Misc.    19-351;    43-373:    54-54S, 
575 

N.  Y.  Supp.  50-357:  87-521:  82- 
1088;    104-849,  952. 

Abb.    N.   C.   29-461. 
3205. 

Hun,   16-453. 

App.    Div.   91-411;    139-3S6l 

Misc.   10-351  ;  54-577.  592. 

N.    Y.     Supp.    80-915:    87-522; 
1O4-052,   956;   124-17. 

St.  Uep'r.  4-144. 

Civ.  Proc.  14-399. 

Abb.   X.  C.  17-92. 
3206. 

Misc.  43-373;  51-576. 

M.    Y.     Supp.    56-132; 
104-952. 

Civ.  Proc.  19-420. 
3267. 

Misc.  27-47;   72-134. 

N.   Y.   Supp.    119-194:  129-445. 

App.    Div.    134-440. 
3268. 

X.  \.   177-266:   192-2SC. 
I      Urn.    IO-5S1. 
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NOTES. 


Ann.  »lv.  42-428;  4O-207:  49- 
33;  57-213.  408;  04-483:  07- 
337:  70-2;  74-456;  15-447;  78- 
438  ;  88-299  :  1M>-:jfi  ;  98-2S4  ; 
116-930;  117-130;  136-9; 
141-835;  146-624;  154-3S7; 
157-392;     160-18,    513;    162- 

&4i;  173-535;  i76-i«3. 

Misc.  22-554:  28-488;  36-416;  39- 

638;   42-150;   46-406,   420;   49- 

339;     52-032:     54-51;     63-524; 

66-189;    74-518. 
N.   Y.  Supp.  33-417;  59-629:  60- 

767;    61-308;    62-417;    63-407; 

OS-265:     72-234;     73-493:     74- 

1051:  77-515:  78-310;  70-1083; 

86-82;     90-603,     739;     92-574; 

1O1-1105;.    102-929;     104-008: 

117-384;     120-121;     121-216; 

125-935 ;     131-398 ;     1 34-59 ; 

130-357;    145-127,   600 ;    147- 

575:    150-1023;    162-403. 
St.   Rep'r.  27-52. 
Civ.    Proc.    14-114,    387;    13-238, 

245;  16-369;  18-825;  10-76;  24- 

247. 
N.    Y.  Super.   46-258;  53-530. 
How.  60-137:  63-377. 
Daly,   10-392. 
Week.   Dig.   18-595. 
N.  Y.  Ann.  Cas.  5-281 ;  9-379,  889. 
Snbd.  1. 

N.   Y.  112-811. 

Hun,   40-64;   60-271. 

App.  Div.  25-338 ;  44-140 ;  104- 

22;  127-366. 
Misc.     10-278;     27-818;     28-489; 

2»-589;    60-69;    80-153. 
N.    Y.    Supp.    4-74;    58-140;    61- 

1015;  03-356;   124-910;   151- 

649. 
St.   Rep'r.  42-11. 
Civ.   Proc.   6-157,   375;  8-139;  9- 

456;   14-282;   15-116. 
Abb.  N.  C.  19-304. 
N.   Y.   Super.   50-420:  51-120. 
How.  N.  8.  1-89;  2-884. 
Dem.  4-499. 
Snbd.  2. 

N.    Y.   112-811. 
App.    Div.    98-284. 
Misc.  29-588. 
N.    Y.   Supp.  61-247. 
Abb.  N.  C.  20-291. 
Sabd.  4. 

App.   Dlv.  44-140;  70-2;  73-156; 

78—437. 
Misc.  22-305;  29-237;  42-150. 
N.  Y.  Supp.  40-1103;  66-332:  76- 

C69;  116-10. 
How.   N.  S.   1-146. 
Snbd.  5. 

Hun.  29-658. 

App.    Dlv.  98-288. 

Misc.     12-459;    28-380;     2T-188; 

89-638. 


N.  Y.  Supp.  34-256;  51-210;  *7- 

220. 
St.  Rep'r.  39-184;  44-384. 
Civ.   Proc  7-321;   18-1JJ7. 
Abb.   N.   C.   13-182. 
N.  Y.  Super.  40-95. 
Week.  Dig.  17-208. 
3269. 

N.  Y.  177-266. 
Huu,  46-581. 

App.    Dlv.   42-428;   141-835. 
Misc.   74-526:    87-15)4. 
N.  Y.   Supp.   121-215. 
Civ.   Proc.   15-243. 
N.   Y.  Anu.  Cas.  5-281. 
Snbd.  1. 

App.  Dlv.  25-197,  338. 
Misc.   20-589. 
St.   Rep'r.   17-860. 
CIV.  Proc.  6-157;  9-456. 
N.  Y.   Super.  50-429. 
Dem.  4-499. 
Snbd.  2. 

App.   Dlv.   112-648. 
3276. 

N.  Y.  177-266. 
N.   Y.   Supp.   30-546. 
Civ.  Proc.  15-237. 
N.  Y.  Ann.  Cas.  5-281. 
3271. 

N.     Y.     92-333;    177-266;    192- 

286. 
Hun,  27-270;  29-193;  43-354;  46- 

580;  73-428;  77-546. 
App.    Div.    42-428;    44-141;    57- 
105,    212;    67-337;    71-456:    77- 
520;     78-438;     88-139;     116- 
930;    117-129.    564;     119-841; 
124-586;     136-9,     447:     MI- 
SS?;   144-412;    146-623;    160- 
18,  512;   173-536. 
Misc.     5-572;     6-203;    8-99 1  14- 
79;  22-554:  23-331:  27-318:  28- 
480;3O-417;    42-150  ;  49-330  ; 
52-632;    69-69. 
N.   Y.   Supp.   47-714;  40-111:  58- 
140;    59-629;    60-707.    791:    61- 
1015;   08-165,    206.    316:    73-493, 
77-515:    78-918;    79-1083:    84- 
331;     85-1011;     99-302;     lOl- 
1105;     162-276.     929:     1O4-890; 
120-S82;     124-916;     125-935; 
129-240;      131-398;      134-59; 
115-127:   159-1025. 
Civ.    Proc.    14-172;    15-114,    237; 

19—88 
How.   N.   S.   1-146;  2-26. 
How.   60-301. 
Abb.  N.  C.  31-484. 
N.    Y.   Super.   56-393:   50-130. 
X.  Y.  Ann.  Cas.  5-281;  0-377. 
3272. 

N.  Y.  112-310;  177-266. 
Hun.    29-057:    73-426:   78-437. 
App.   Dlv.  46-297  :  8S-299  ;  109- 
148;  128-908;   146-024;   149- 
740;   175-30*. 
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* 


Misc.  9-691;  14-79;  22-554;  49- 
XK>;    MO-154:    96-65S. 

N.  Y.  Supp.  29-220:  44-255;  50- 
130;  61-308;  G2-417 ;  134- 
204;   100-74;    161-4078,   1104. 

St.  Rep'r.  70-380. 

Civ.   Proc.    14-15:   15-114,  241. 

N.  Y.  Super.  57-154. 

N.  Y.  Ann.  Cas.  5-281. 
3273. 

N.   Y.  177-266. 

A  pp.   Div.   149-746. 

N.    Y.   Supp.   134-204. 

Misc.   9-691:   17-93. 

Civ.   Proc.   19-76;  23-239. 

N.  Y.  Ann.  Cas.  5-281. 
3274. 

N.  Y.  177-26& 

Misc.   40-406. 

N.  Y.  Supp.  86-82. 

N.  Y.  Ann.  Cas.  5-281. 
3275. 

N.  Y.  177-266. 

N.  Y.  Ann.  Cas.  5-281. 
3276. 

N.  Y.  112-310;  177-266;  192- 
286. 

Hun,  63-47. 

App.  Dlv.  31-24;  88-298;  100- 
149;    124-254,    584. 

Misc.  9-691. 

N.  Y.  Supp.  52-351  ;  85-25  ;  95- 
670 ;  168-721  ;   109-140. 

N.   Y.  Super.  57-154. 

N.  Y.  Ann.  Cas.  5-281;  9-390. 
3277. 

N.  Y.  177-266. 

App.  Dlv.  1O9-140:  122-607; 
124-255,  585;  130-469 ;  144- 
573. 

Misc.  93-479. 

N.fY.  Supp.  95-670;  1O7-508 ; 
109-140;    129-782. 

Civ.  Proc.  14-172. 

N.  Y.  Ann.  Cas.  5-281. 
3278 

N.  *Y.    177-266;   192-268. 

App.  Dlv.  88-290. 

Mlac.  9-691:  26-461. 

Civ.    Proc.   14-15,   144. 

N.   Y.  Super.  53-444. 

N.  Y.  Ann.  Cas.  5-281. 
3279. 

N.  Y.   177-260:  192-268. 

App.    Dlv.  43-88;  88-299. 

N.    Y.    Supp.    29-220;   47-484. 

How.  59-432. 

N.  Y.  Ann.  Cas.  5-281. 
3286. 

N.   Y.  207-28. 

App.   Dlv.    152-623. 

Misc.   65-230. 
3281. 

N.    Y.    200-57. 

N.  Y.   Supp.   137-975. 
1282 

N.  Y.  Supp.  137-975. 


32*7. 

N.    Y    72-437. 

Hun,   26-350;"  31-C09;   46-432. 
App.  DIV.  66-7. 
N.   Y.   Supp.  48-313;  72-8QC 
St.    Kep'r.   12-164. 
N.   Y.   Super.   54-451. 
N.  Y.  Ann.  Cas.  5-1&L 
32S8. 

App.    Div.    126-554.  j 

N.    Y.   Supp.    116-894. 
32S7.  ! 

App.   Dlv.    134-554. 
3296. 

N.    Y.  87-184;   135-470. 

App.    Div.    33-367;    47-272:  »<-    i 

435:     9S-286:     103-419:     !«- 

362.    590;    145-674:    169-81*: 

166-751. 
Misc.  9-101;  23-561;  24-36S;  36- 

341;   69-76;   70-638. 
N.   Y.  Supp.  52-792:  53-694:  »- 

132:      73-552:     84-240:     **->: 

90-710;     116-723,     827;    1*7- 

905;    152-382.    993. 
Abb.  N.  C.  2M-134:  29-145. 
N.  Y.  Ann.  Cas.  4-48,  n. 
3297. 
N.  Y.  102-298. 
Hun,  69-319. 
App.  Div.  97-119;   165-25:  173- 

931. 
Misc.  14-229;  22-687:  25-96:  40- 

392;   52-11:   87-225. 
N.   Y.  Supp.  31-141:  54-693:  59- 

366.  7&$:  82-379;  89-593;  1<«- 

296:   149-516. 
Civ.  Proc.  23-287. 
How.  61-103. 
3298. 
Subd.   2. 

Misc.  57-211. 
N.  Y.  Supp.  107-727. 
3299. 

N.    Y.    Supp.   117-449. 
3301. 

N.  Y.  207-29;  217-493. 

App.   Dlv.   152-623. 

Hnn,  73-379. 

Misc.    32-535;    50-279 :   67-57C: 

74-474. 
N.   Y.    Supp.    132-370:   137-496. 
N.  Y.  Super.  47-524. 
>Yeek.  Dig.  16-101. 

3304. 

N.  Y.  217-493. 
App.   Div.   12-141.   144:  152-62*. 

N.  Y.  Supp.  137-496. 

8306a. 

N.   Y.   Sopp.    139-329. 
3307. 

Hun,   66-124. 

App.  Div.   134-34:   169-609. 
Misc..  25-96;  40-39S;  43-433:  45- 
396;  96-84.  ^ 

N.   Y.   Supp.   58-722;  81-S2;  89- 


1143d 


NOTES. 


ITS.     593;     90-398;      149-516; 
160— 187 

How.   60-70;   64-103;   G7-110. 

Kodf.  4-320. 
Subd.   1. 

A  pp.  Div.  41-387. 
Sabd.  2. 

X.   Y.  68-585;  74-58. 

Hun.  9-206:  27-230;  31-611;  34- 
409;  36^47. 

App.  Div.  48-513;  80-878. 

Misc.    10-52. 

N.   Y.  Supp.  58-722;  62-916. 

Abb.  N.  C.  19-385. 

How.  66-34. 

N.  Y.  Add.  Cas.  1-405. 

Week.   Dig.  20-122. 
Sabd.  4. 

App.  Div.  57-98. 

X.    Y.  Supp.  68-28. 
Sabd.  6. 

App.  Div.  97-119. 

N.   Y.   Supp.  49-1062. 
Sabd*  7. 

X.  Y.  56-279;  58-106;  87-265; 
88-429:  96-521;  95-461;  102- 
299;  123-519. 


App.   Div.  43-88. 

Misc.  22-638;  52-12. 

N.     Y.    Supp.    49-1002;    59-366; 
102-296. 

Civ.    Proc.    4-208:    5-290;    10-3; 
13-204;  30-184. 
Sabd.  9. 

Hun.  26-361;  32-632;  46-438. 
Sabd.  11. 

X.    Y.   102-298. 

App.   Div.   43-88;   97-119. 

N.    Y.    Supp.   49-1062:  59-366. 

Civ.  Proc.  30-184. 
Sabd.  21. 

App.   Div.   45-52. 

X.    Y.    Supp.    54-694;   60-1122. 

Civ.   Proc.   1-407. 

How.   61-103.  n 

3308. 

Misc.  25-96;  40-397. 
3309. 

Misc.  33-364. 
3311. 

App.    Dtv.    124-251. 

Misc.    20-233;    62-638:    79-416. 

N.    Y.    Supp.   116-7:    129-500. 

Only,  9-356. 
3312. 

App.   Div.   145-12. 
3313. 

Him,  61-34. 

App.    Div.  57-100:   127-409. 

X.    Y.    Supp.  68-28;    111-558. 
3314. 

Hun,  61-34. 
3316. 

Hun,  61-34. 
3317* 

Misc.   32-330;   62-305. 


N.     Y.     Supp.    66-679;    1O7-620; 

114-703. 
3318. 

Hun,   86-372. 

App.   Div.  134-145;   139-696. 

Misc.    19-281,    379;    63-531;    66- 

570. 
X.     Y.     Supp.     33-907;    117-374. 

119-194;    121-1121;    124-364; 

143-624. 


188-301  ;    190- 


3319. 

X.   Y.  S5-506. 
3320. 

N.    Y.    161-478 

107. 
Hun,  46-308. 

App.  Div.  31-39,  46;  59-45;  78- 
459;  103-522;  104-140;  111- 
900;  114-507:  124-798;  132- 
802;  138-486;  157-548;  167- 
861. 
Misc.  60-50;  67-28;  82-663;  89- 

659;  92-657:  ©7-215. 
N.  Y.  Supp.  52-877:  69-33:  80- 
363  ;  98-327  ;  98-15  ;  109-217  ; 
112-763;  117-537;  123-71; 
142-862;  144-217,  338,  270; 
148-951;  153-850,  H00;  162- 
856. 
3321. 

App.  Div.  130-159. 
3322. 

X.  Y.  Ann.  Cas.  T-132. 
3323. 
Sabd.  1. 

Civ.   Proc.  8-327. 
3324. 

Misc.   16-432. 
-    Civ.   Proc.   8-325. 
3326. 

Misc.  92-657. 
3328. 

Hun,  90-136. 

App.   Div.   32-275;   44-17. 

Misc.   16-433. 

X.   Y.  Supp.  35-624;  52-980;  59- 

1018. 
Civ.   Proc.  9-137. 
Abb.  X.  C.   10-458. 
X.  Y.  Ann.  Cas.  7-133. 
3*129 

App.    Div.  32-275;  44-17. 
X.   Y.   Ann.   Cas.   7-134. 
3330 

App.   Div.   37-30;    145-13. 
3331. 

N.   Y.  90-521. 
Hun,   17-520. 
App.  Div.  114-568. 
Week.   Dig.  18-58. 
3332 

App.  Div.  152-623. 
Misc.    32-334. 
X.  Y.  Supp.  137-496. 
1142e 


NOTES. 


3333. 


N.   Y.  98-336;  155-404:  172-146: 

177-310;  181-391. 
Hun.      O 1-366:      64-92:      70-107; 

76-74;    83-424;    85-600. 
App.    I>lv.     2-412;    23-178.     2S7; 


^/  ioo-r»so:  171-8. 

~  Misc.    18-241;   25-280;   36-745; 

47-:$4  :    48-607  :    49-607  :    55- 

249;  01-374;  68-524;  70-510; 

93-404;  08-301. 
N.    Y.     Supp.    47-883.    1023;    55- 

735;    81-452:    80-347;    105-N; 

115-495;    122-1063;    124-839; 

145-754:   1 00-910;   103-67. 
St.    Kcp'r.    14-168. 
Civ.   Proc.   19-420. 
N.  Y.   Ann.  Cns.  2-53. 
3334. 

N.  Y.  041-32;  08-336;  155-404; 
158-129;  177-310;  181-391; 
107-48. 

Ilun,  Gl-366;  04-92;  09-276; 
70-107;    70-74;    83-424. 

App.  Div.  2-412;  20-272;  22- 
127,  178,  287;  33-7:  37-30:  30- 
92:  42-611;  55-249;  50-37; 
07-317:  04-145:  100-197:  114- 
704:  117-304;  120-74.  78;  131- 
95;  133-299;  130-301;  137- 
332;  138-286;  1OO-580. 

M!«c.  18-241:  22-490:  25-280; 
20-589;  30-745;  47-34.  524; 
48-607;  40-607;  55-249;  61- 
.".74:  «7-518:  08-524;  70-510: 
08-304. 

N\«To  S"nn-  4°-1070:  48-883. 
1023:  52-018:  55-735:  69-170: 
80-347:  95-1009:  105-8:  115- 
495;  12B-1063;  123-258;  124- 
S3!»;  145-754;  1 OO-940:  103- 
67, 

<Mv.    Proc  10-7.    420. 

3:t:i5. 

N.  Y.  130-206. 
o.JLY'   SlI|)n-    iao-HM4:  16O-9I0. 

N.  Y.  130-296. 
...XwY*   Su»in-   1*0-1044:   100-040. 

Misc.   54-27. 

ooSL  Y     Sl,p,)-   12°-UM4:   1 OO-040. 

Hnn.   81-364. 
X.    Y.    Supp.    1CO-940. 
N.   Y.   Ann.   Cns.  1-19. 
Law  Hull.   5-6. 

3339. 

X.    Y.   109-113.  213. 

Hun.    01-463. 

App.     Div.     11-49;     3G-74 ;     127- 
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150;     134-170:     141-33>:    171- 

Misc.' 8-487;  10-624;  17-104:41- 

616;  57-648;  ttO-373. 
N.     Y.     Supp.    34-891;    108-6S7; 

1  1 1-354  ;     1 19-347  ;     125-10*7 : 

100-040. 
Civ.   Proc.  15-250. 
Abb.   X.   C.  31-434. 
3341. 

N.    Y.  92-5S4. 
3342. 

X.   Y.    125-200. 
Misc.  0-38:   40-417. 
X.  Y.  Supp.  OO-707  ;  99-826. 
Abb.  X.  C.  31-320. 
3343. 

X.     Y.     107-58. 

App.    Div.    08-257;    134-34. 

Misc.    40-506;    43-249,    329:   44- 

452;   45-209;   40-152;   69-4*9; 

71-200. 
N.    Y.    Supp.    53-58;    81-82;  83- 

135;     90-155;     03-1101:     100- 

1024;     105-8,     846;     126-130: 

143-667. 
9vbd.  2. 

X.    Y.    83-174;    9O-402;    148-693. 
Hun.     25-588;     39-629;     41*333; 

01-197. 
App.     Div.     10-27:     33-295:    40- 

407;     58-304:     59-191:     05-21. 

09-61;  120-307:  144-254;  1<*>- 

373;   174-:JK7. 
Misc.     22-706;     29-286;     33-31:.. 
332  ;  30-127  ;  47-34,  473. 

X.  Y.  'Supp.  50-49:  128-1009;  1«1 
241. 

St.    Rpp'r    51-861. 

Civ.     Proc.     7-330:     10-170:    15- 
434. 

Abb.    X.   C.   29-181. 

How.  OO-102:  67^371. 

How.  X.   S.  2-151. 

Dom.  2-397. 

X.  Y.   Cr.   Rpp.  3-211. 

X.  Y.  Aun.  Caa.  2-33. 
SuImI.  3. 

X.    Y.   214-144. 

Hun,    57-66. 

App.  Div.   146-240;  17O-3S0. 
Snbri.    4. 

X.    Y.   213-312. 
Subd.  5. 

X.  Y.   114-581. 

App.   Div.   144-552. 

Misc.  6-51. 
Snbd.  6. 

X.   Y.  140-374. 
Subd.  9. 

X.  Y.  112-559:  116-587:  169- 
535:  194-322;  201-218:  *>8- 
475. 

App.  Div.  1-404:  15-441:41-534: 
55-368:  57-472:  63-61:  «5- 
20;     85r195;      86-516;     101- 


NOTES. 


598;     104-25;     113-835;     114- 

07;    117-152;  167-187. 
Misc.    23-723;    30-689 ;    35-413; 

54-117;  96-262. 
N.  Y.  Supp.  71-348  ;  72-505  ;  92- 

29;  93-285;   99-669;  1O2-350; 

128-247;    130-839;    146-397; 

152-930. 
St.    Repr.    29-319;    34-775:    35- 

542;  48-151:  67-501. 
Abb.  N.  C.  84-304;  30-86. 
N.  Y.  Super.  52-801. 
Sobd.  lO. 

Hun,   25-396;  36-8;  42-382;  47- 

238;  51-93;  61-573:  62-302. 
App.   Div.   5-583:  30-466;  60-77: 

62-185 ;        80-190 ;        93-409 ; 

104-564;    114-97;    115^607. 
Misc.     8O-680:     33-758;     34-526, 

785;  74-226. 
N.   Y.  Supp.  67-956:  69-682,  908; 

TO-936;     159-1000 ;    155-497; 

156-166;  164-370. 
St.  Rep'r.  42-195. 
Civ.    Proc.    9-251;    11-351;    14- 

249. 
Snbd.  11. 
N.  Y.  59-647. 
Hun.  67-204. 
App.  DIt.  95-95;  1O1-290;  188- 

Misc' 7-1261 

N.     Y.     Supp.    88-507;     91-740; 

123-762. 
St.  Rep'r.  51-520,  774. 
Svbd.  12. 

N.   Y.  90-521;   129-210. 

App.   Div.   80-878;    149-548. 

Misc.  24-512;  27-508.  518. 

N.  Y.  Supp.  53-834.  980:  58-316, 

336;    8T-131;    113-809;    133- 

1066. 
Civ.  Proc.  -29-188. 
N.  Y.  Ann.  Cas.  6-179. 
Svbd.  13. 
Hun.  28-370. 
Misc.  89-467;  93-315. 
N.   Y.    Supp.    152-584;    156-883. 
St.   Rep'r.  1-528. 
Safed.  18. 

N.    Y.    101-440;   141-485. 

Hun,  29-365;  56-607;  62-809;  78- 

186. 
App.    Dlv.    20-167:    44-146;    54- 

359;  149-494;  174-261. 
MIbc.  92-881. 
N.  Y.  Supp.  4-433;  160-297:  163- 

479 
St.    Rep'r.   17-384;  46-185.  875. 
Civ.    Proc.   11-63:  15-254. 
Abb.  N.  C.  28-429. 
How.  N.  S.  2-45. 
Svbd.  20. 

N.    Y.    86-358:    88-626:    112-369: 

154-607;     169-114;     186-490. 
Hnn.  41-9;  42-164,   608:  44-200: 

TO-107. 


Aa 


App.    Div.    109-219,    637;    126- 

764;  171-8. 
Misc.    12-120;  22-490. 
N.  Y.  Supp.  95-684. 
St.    Rep'r.    18-799;    34-493:    53- 

541. 
Civ.   Proc.  11-370. 
Daly,  lO-Tl. 
3344. 

Misc.  16-618. 
8345. 

N.  Y.  191-207. 

App.     Div,     111-584;     112-126; 

I4O-620. 
Misc.     16-563;     17-571;     23-679: 

98-480 
N.  Y.  Supp.  98-496  ;  135-262. 
3347. 

Hun.    49-157;   54-613;   86-55. 
App.    Div.    16-618;    68-375;    75- 

573;    131-173. 
Misc.  35-131  ;  45-342,  575  ;  54- 

517;  56-649;  72-378;  79-362; 

84-98;  88-551. 
N.  Y.  Supp.  74-189;  87-345;  90- 

332,    448;    107-806;    110-264, 

967. 
St.  Rep'r.  19-45. 
Cir.  Proc.   14-392;  15-484. 
Svbd.  1. 

Dem.  3-359. 
Svbd.  8. 

Hun,  45-322. 
Misc.  27-540;  51-575. 
N.  Y.  Supp.  101-39. 
Civ.   Proc.  5-452. 
Dem.  2-644;  3-359. 
Svbd.  4. 

N.  Y.  192-415. 

Hun,  25-185;  31-515;  34-179:  45- 

322;  81-388;  86-55. 
App.      Div.      61-450;      117-352; 

139—741 
Misc.  6-515:  7-321,  561:  9-72;  16- 

296;    26-290,    460;    34-405;    51- 

575;    58-197;    59-56;    62-491; 

69-335;  78-145;   79-362;   88- 

551. 
N.  Y.  Supp.  30-884:  69-646;  70- 

679;  91-86:   101-39;    102-427; 

114-898;      115-64;      124-504; 

125-624  ;    127-227  ;    130-308  ; 

137-929;   139-894. 
St.  Rep'r.  17-853;  47-481.  446. 
Civ.   Proc.  5-452. 
Abb.   N.  C.   20-297. 
N.   Y.    Super.   49-95. 
Dem.  2-492.  644. 
Week.   Dig.   17-208. 
N.  Y.  Ann.  Cas.  9-318. 
Svbd.  5. 
App.  Div.   117-352. 
N.  Y.  Supp.  102-427. 
Svbd.  6. 

N\    Y.   135-634. 

Hun,   54-613;  69-447;   81-388. 
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App.    Div.    26-462;   51-548:   68- 
376;  "*  " 


644. 


126-764;  134-076;  167- 


Misc.  12-44,  113;  18-241;  16-321: 

19-598;     24-287:    28-242;    30- 

171;     84-405;     59-155;     69- 

835;   79-362. 
N.  Y.  Sqpp.  12-512;  30-884;  58- 

1073;  64-333;  65-250;  69-646; 

125-624  ;    130-303  ;    133-447  ; 

149-956;   158-453;   155-355. 
St.    Rep'r.    17-853:    47-481:    52- 

688. 
Civ.  Proc.  5-451;  30-242. 
Abb.    N.    C.    19-423;   22-62;   28- 

132;  30-407. 
How.  N.  8.  1-66. 
Dem.  2-488,  629;  3-239. 
N.    Y.  Ann.   Cas.  4-200;  9-818. 
Svbd.  7. 

N.   Y.   110-140,   371;    192-415. 
Hun,  46-672. 

App.   Dlv.  61-450;  182-595. 
Misc.  84-405;  54-519;  69-617. 
N.  Y.  Supp.  68-845;  69-646;  70- 

679;    114-898;    125-546;    126- 

88 
St.  Rep'r.  70-178. 
N.    Y.   Ann.   Cas.   9-262. 
8nbd.  8. 

N    Y    QB-442 

Misc.*    16-296;    51-592;    59-509; 
60-415;  89-438. 

App.    Dlv.    163-618. 

N.    Y.    Supp.    101-72;    118-581; 
148-996. 

St.  Rep'r.  28-75. 
8nbd.  9. 

Hun,  29-47. 

Misc.   60-415. 

N.  Y.   Supp.  113-581. 
Snbd.  10. 

App.  Div.  62-199. 

N.  Y.  Supp.  6-515. 

Ctv.  Proc.  14-398. 

Abb.  N.  C.  21-868. 
Snbd.  11. 

N.    Y.   91-235,   502.   662;  92-310; 

103-162. 
Hun,  25-16:  26-181,  825:  31-320; 

83-213;    34-310;    37-536:    40- 

235;  42-139;   44-588:  51-96. 
St.    Rep'r.    20-688;    28-611:    42- 

474 
Civ.   Proc.  6-891;  12-180. 
N.  Y.   Super.  53-522. 
Snbd.  13. 
Hun,  25-185;  31-515;  45-322;  47- 

457 
Mitt*.'  26-461 :  84-155;  68-428. 
N.  Y.  Supp.  55-436;  68-853;  115- 

160. 
N.  Y.  Super.  49-95. 
Week.  Dig.  17-208. 
Svbd.  14. 

App.  Dlr.  81-295. 

N.  T.  Supp.  81-105;  115-160. 


Misc.  46-280;  68-87;  70-510. 
3352. 

N.   Y.   134-131;   186-412. 
Misc.  5-486. 
N.  Y.  Super.  58-178. 
8355. 

N.  Y.  8upp.  185-262. 
3356. 
Hun,  83-548. 
App.     Div.     101-130;     108-419; 

124-703;   160-242. 
N.   Y.   137-95;  165-264. 
Misc.  5-486;  84-848. 
8357. 
Hun.  86-346.  450. 
App.    Div.    20-636;   42-348.    534: 
67-862;    72-412;    81-278;    88- 
138;  84-26;  85-267:  86-65,  216: 
90-266  ;      96-127  ;      102-185 ; 

103-106.    534:    110-454:    127- 
878,  885;   144-784;   148-890; 
151-409,  450;  157-473. 
Misc.  41-509;   44-276. 
N.  Y.  Supp.  33-944 ;  47-230 ;  89- 

908;  180-1005:  162-495. 
Civ.  Proc.  19-420. 
8358. 

N.  Y.  211-90;  217-66. 
App.  Div.  96-126 ;  98-280 ;  103- 

106;    122-288;    151-754;    157- 

473. 
Misc.     22-240;     28-106:    29-589; 

63-550. 
N.  Y.  Supp.  59-775;  67-932:  89- 

79;  90-576;  106-704;  118-618. 


N.  Y.  143-417;  148-110. 

Hun,  86-410. 

App.    Dlv.   67-367:  98-280;   102- 

185  ;  103-106 :  142-337  ;  153- 

636;   157-473:  166-446. 
Misc.   68-435;   69-575. 
N.  Y.  Bupp.  90-576. 
8360. 

N.  Y.  150-560;  159-336;  176-215 

Hun.  73-9. 

App.  Dlv.  6-574;  30-12:  40-562; 

96-124  ;      98-281 ;      102-102 ; 

1O3-106;     111-688;     121-121; 

127-442;  157-473- 
Mlac  14-194;  68-435:  69-575. 
N.     Y.     Supp.     51-763;     92-478: 

111-541.  755;  119-731;  136- 

762. 
Snbd.  2. 

N.  Y.  165-270. 

Hun,  86-461. 

App.  Div.  86-691 ;  118-765;  143- 

242 
Misc.  59-536. 
Svbd.  8. 

N.   Y.    159-836;    160-215:   189- 

163;  216-66. 
Hun.  88-411. 
App.   Div.  35-601;  36-588;  103- 

102;   112-884. 
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Misc.  80-601:  94-388. 

N.     Y.     Supp.     50*967;    78-157; 

120-339;      126-835;      108-289; 

168-882. 
Subd.  4. 

Misc.  22-240:  88-1. 

App.  Div.  142-242;  144-735. 

N.  Y.  Supp.  67-983;  126-836, 

N.    Y.   188-244. 

App.  Dlv.  1-141;  82-55;  1O2-102. 
N.   Y.  Supp.  52-478. 
8«bd.  8. 

Hun,   86-441. 
N.  Y.  Supp.  88-988. 
8861. 

Hun,  88-411. 

App.    Div.    85-288;   06-126;   97- 
617;    88-281;    108-106;    107- 
473 
Misc.  Vo-569. 

N.  Y.  Supp.  88-307;  89-79;  128- 
188. 


N.  Y.  208-80. 

App.  Div.  08-282;  108-106;  107- 

8368. 

App.  Dlv.  98-282;  103-106;  107- 

473. 
8364. 

Hun.  69-177;  86-847. 

App.      Dlv.     98-282;     108-106; 

151-409;  157-473. 
N.  Y.  Supp.  142-585. 
8868. 

N.    Y.    133-245;   176-215;   217- 

66. 
Hnn,   70-364;   73-9.    12.   18;  86- 

847 
App.  Div.  98-282;  103-106;  111- 

690;   121-121;    101-409;  107- 

478 
Misc. '  22-240:     42-560;     44-275: 

45-516;    62-508;    68-436;   69- 

576. 
N.     Y.     Supp.     92-31:     124-871: 

108-289. 
8366. 

N.  Y.  123-278. 

App.  Div.  6-574 ;  103-106 ;  101- 

409;  107-473. 
8367. 

X.    Y.    176-216;    190-447;   214- 

236;  217-66. 
Hun.  65-642;  78-9;  80-559;  80- 

407. 
App.  Div.  6-574;  13-602;  52-265: 
1(0-633 ;     108-106  :     HO-455  ; 

121-121;      123-656;      140-51; 

107-473. 
Mine.    44-275;    07-162;    68-436; 

69-576. 
N.   Y.  Snpn.  33-468:  60-470:  67- 

419;    107-981,   989;    124-871; 

187-491;  138-738:  142-585. 
8368. 

Hun,  86-847,  451. 


App,  Div.  6-574;  168-106;  142- 
337;  148-416;  101-409;  107- 
473 

Misc.  03-841;  69-575. 

N.    Y.    Supp.    33-929;    108-294 ; 
108-157  ;  126-967  ;  182-960. 
3369. 

N.  Y.   176-216. 

App.  Div.  30-45;  02-267;  50- 
633;  103-106;  121-121;  123- 
655,  688;  142-242;  148-390; 
101-53,  410.  459;  107-473; 
166-736;   176-198. 

Misc.  30-602;  42-563;  44-275; 
40-516;  07-163,  669. 

N.     Y.     Supp.    60-470;    72-157; 
107-981,  989;  126-835;  130- 
234,  919,  954;   187-491;   138- 
738;  142-949. 
3870. 

Hun,  80-857. 

App.  Div.  27-574  ;  02-267 ;  108- 
106;  120-854;  126-849;  *M- 
460;  107-478;  109-282. 

Misc.  70-286;  72-181. 

N.  Y.  Supp.  30-182;  00-502:  68- 
470;  111-222;  116-924;  129- 
288. 
3871. 
•  N.  Y.  207-586. 

Hun,  80-858;  81-380. 

App.  Div.  6-574;  8-321:  16-516; 
20-23;  36-551;  39-46;  85- 
209;  103-106;  125-118;  129- 
721;  182-77,  81;  151-460; 
102-636;    107-473. 

Misc.  .20-88;  38-587;  47-410; 
83-333;   87-588. 

N.   Y.  Supp.  04-682:  55-729;  77- 

1074;    83-313;    92-960;    94- 

551;    97-526;    116-495;    180- 

910;    137-485;    138-733;    142- 

585;    140-1058;    100-679. 

3372. 

N.  Y.  148-107;  176-218;  181- 
327. 

Hun."  60-540,  542;  78-437;  83- 
413;  86-347;  88-177. 

App.  Div.  1-489;  20-273:  30-45; 
00-633 :  82-567 :  1O6-108, 
534;  121-121;  122-288;  123- 
656  ;  142-242  ;  140-50  ;  101- 
409,  450;  102-637;  107-473; 
164-558:  176-199. 

Misc.  10-650:  19-232;  44-277; 
40-516;  70-73;   74-125. 

N.  Y.  Supp.  30-957;  32-182;  33- 
944;  34-991;  46-1070:  04-412; 
0O-1116;  67-419;  81-527;  92- 
31;  100-568;  106-704;  126- 
835;  128-29:  120-450;  131- 
221:  137-485;  138-733;  10O- 
70:  101-401. 
3878. 

N.  Y.  207-586. 

App.  Dlv.  39-46;  108-106;  120- 
118;  107-473;  172-646. 
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Misc.  25-88;  68-438;  66-578. 
N\  Y.   Supp.  54-682;  188-783. 
8874. 

N.  Y.  216-108. 

App.  Dlv.   30-13;  35-181;   103- 

106;    127-538;    152-246;    157- 

473;  166-446. 
Misc.  38-587. 
N.    Y.    Supp.    55-150;    77-1074; 

112-33;   136-514. 
3875. 

Hun,   69-276;   70-364. 

App.  Div.  6-573  ;  7-449  ;  61-380  ; 

85-209  ;      102-101  ;      103-106  ; 

132-78:      147-504:      151-409, 

758;  155-672;   157-473;  166- 

446. 

N     Y.     Supp.    7O-880;    83-312; 
116-495 ;     132-159 ;     142-585. 
3376. 

Hun,   70-365. 

App,     Div.     103-106;     151-409; 
157-473. 
8377. 

App.  Div.  36-555  ;  55-80 ;  103- 
106;  110-354;  144-735;  157- 
473. 

N.    Y.    Supp.    55-729;    66-1005: 
116-495;    125-133;    142-585. 
3378 

App".  Dlv.  20-636  ;  55-627  ;  103- 
106  ;  110-354  ;  144-735  ;  157- 
473 

Misc.*  57-667  ;   70-572. 

N.    Y.     Supp.    47-230;     120-828; 
164-  9. 
3370 

X.    Y.    133-274;    184-350. 
Hun,    66-309;    76-80;    78-438. 
App.   Div.   8-477;  103-106;  111- 
688;    120-723;    157-473. 


Misc.    12-462;    14-193;   38-587 ; 

43-305. 
N.  Y.  Supp.  77-1074;  88-823. 
3380. 
App.      Div.      21-188;     103-106: 

111-688.  692;    12B-723  :   149- 

411;    151-408,   459;    157-473: 

15O-460. 
Misc.    38-587;   51-334  ;  62-50$. 
N.    Y.    Supp.    47-509;    77-1074: 

»7-853:     100-388 ;     1 15-897; 

135-919,    954. 
8381. 
Misc.  47-411. 

App.    Div.    103-106;    157-473. 
N.   Y.  Supp.  ©4-551. 
3382. 
Hun,  73-424. 
App.     Div.    6-574:    25-24;    5ft- 

576;   103-106;   111-690;  144- 

735;   151-409;   157-473. 
Misc.    16-151;   58-163;   62-50$; 

70-569. 
N.     Y.    Supp.    02-960;    07-853; 

127-777;    128-138;    135-954. 
3383. 
N.    Y.    133-275;    148-112. 
Hud,  86-450. 
App.     Div.     102-185;     103-106; 

120-854;    157-473;    163-11. 
Misc.   28-105. 

N.   Y.   Supp.  59-775;   147-1057. 
3384. 
N.    Y.    141-535:    165-264. 
App.    Div.   67-362;   83-13* ;  84- 

26:85-267,289:    86-216;   *>- 

266;    06-127;    163-106:    134- 

125:    151-409.   450;   157-473. 
Misc.  41-509 :  44-276. 
N.    Y.    Supp.    80-908;    108-595: 

100-494;    ISO- 10Q5:   162-4f«. 
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INDEX. 

[References   are   to   sections.] 


Note. —  The  index  has  not  been  changed  to  conform  to  material  taken 
out  of  the  code  and  placed  in  the  consolidated  laws  but  only  to  conform 
to   material   otherwise   added,   amended   or  repealed  by  the  laws  of   1900. 


idosunent. 

of  spouse,  ground  for  separation   . . . , 17(12 

of  action,  by  failure  to  file  summons  and  pleadings 824 

of  part  of  plaintiff's  claim  in  replevin. 1710 

of   condemnation   proceeding 8874 


Abatement  ud  Revival. 

I.  Abatement. 

special  provisions,  not  affected 782 

not  caused  by  vacancy  in  office  of  judge •  25 

not  caused  by  failure  or  adjournment  of  court 44 

does  not  occur,  if  cause  survives 755 

when  part  of  cause  survives 750 

cause  of  action  in  replevin  survives 1736 

no  abatement  by  death  after  verdict 784 

verdict  after  death  of  party  is  void   786 

on  reversal  on  law,  action  for  wrong  not  abated  by  death...  784 

successor  of  officer,  receiver  or  trustee  may  continue 788 

on  death  or  removal  of  officer  of  unincorporated  association.  192U 

not  effected  by  change  of  name 2416 

order  that  action  abate  for  death  of  party 761 

action  for  seduction  survives  to  mother  on  death  of  father. .  764 

II.  Revival. 

time  to  continue  not  to  be  extended  784 

on  transfer  of  interest    758 

on  devolution  of  liability 758 

on  death  of  sole  party   757 

on  death  of  party  jointly  liable 758 

by  or  against  survivors  758 

when  part  of  cause  survives 750 

substitution  of  successor  of  officer,  receiver  or  trustee 788 

continuance  against  successor  of  executor 1828 

on  death  or  removal  of  officer  of  unincorporated  association.  1020 

of  action  of  ejectment   1521-1528 

on  death  of  party  to  partition 1588 

proceedings  to.  bring  in  parties. 780 

appointment  of  administrator  for  intestate  defendant 2588 

of  accounting   in   surrogate's   court   on   death   of   accounting 

party 2725 

Abbreviations. 

use  of,  in  pleadings,  etc 22 

Abortion* 

private  sittings  of  court  In B 


AbsoonAlnar  Debtors. 

order  of  arrest 540,  560,  2804 

warrant  of  attachment  against 888,  2008 
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Absentees. 

See,  also,  "  No  n -Residents." 

designation  of  person  to  receive  summons 410 

publication  of  summons  against   495,    438 

warrant   of   attachment 636 

in  justice's  court 2906 

effect  of  absence  on  limitation  of  actions 391,    401 

presumption  of  death  from  absence 841 

administration   of   estate    of 2801 

provision   for   family 2601 

revocation  of  administration  on  return 2369 

absent  witnesses  to  will  on  probate 2612 

proof  of  signature  of  absent  witness  to  will 2612 

Abstract  Companies. 

See  "  Txtls  Insurance  Companies.* 

Academies. 

not  subject  to  judicial  supervision   1804 

not  subject  to  action  to  dissolve  or  annul  corporation 1804 

excepted  from  provisions  for  voluntary  dissolution 2431 

teachers  exempt  from  jury  service 1030,  1081,  1127 

proof  of  exemption    1082,  1128 

Accounts  and  Accounting. 

Books  of  account,  see  "  Books." 

I.  Actions  on  accounts. 

when  cause  of  action  accrues 386 

how  account  pleaded 531 

copy  to  be  served  on  demand SSI 

when  to  be  verified   «- $tl 

order  for  delivery  of  further  account 531 

reference  of  actions  involving  long  account 1013 

In  justices?  courts. 

actions  on 2861 

jurisdiction  limited 286S 

pleading 2941 

-  compelling  party  to  exhibit  2942 

discontinuance  when  accounts  exceed  $400 2950 

II.  Accountings  in  actions. 

on  demand  of  surety  on  undertaking  812 

compulsory  reference  to  take  account  1015 

in  action  to  dissolve  corporation 1792 

under  judgment  annulling  corporation  1801 

by  receiver 715 

action  by  attorney-general  to  compel  corporate  officers  to  ac- 
count  1781.  1782 

continuance  of  partnership  business  daring  action  for  account- 
ing   1947 

HI.  Accountings  in  supreme  court. 

periodical  accounts  of  proceeds  of  realty  of  infants  or  incom- 
petents   

1.  By  committees  of  incompetent  persons. 

annual  account 2841 

annual  examination  of  account 2342 

removal  of  committee  for  neglect  to  file 2842 

intermediate  judicial  accounting   

•rder  that  committee  file  account  or  supply  deficiency. . . 
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Accounts  and  Accounting*  —  Continued* 

IV.  Accountings  in  subrogates'   couet. 
Sec  "  Surrogate's  Coukt." 

V.  Accounts  of  public  officers. 

bf  moneys  paid  into  court 752-754 

clerk  of  court  of  appeals 3283 

salaried  county   clerks  and   registers 3285 

clerk  of  city  court  of  New  York 3331 

of  district  attorney  to  county  court 1968 

Acknowledgement. 

of  indebtedness  to  bar  limitation 376,     395 

justices  of  New  York  city  court  may  take 326 

instruments,  when  acknowledged,  admissible  in  evidence..  935,    937 

acknowledgment    not    conclusive 936 

proof  by  interested  or  incompetent  witness  not  sufficient 936 

wills  acknowledged  or  proved  not  admissible  in  evidence......     937 

of   bonds   and   undertakings ;...     810 

satisfaction   of  judgment   to   be   acknowledged 1260 

assignor  to  acknowledge  assignment  of  judgment 1262 

of  agreed  statement  on   submission  of  controversy 1279 

fees    for    taking 8298 

Action  to  Recover  Chattel*. 

See  "  Replevin." 

Aetlon  to  Recover  Real  Property. 

See  "  Ejectment." 


Actions* 

I.  In  gen  beau 

denned 3333 

divided  into  civil  and  criminal * 3335 

44  criminal    action"   denned 3336 

"civil    action"    denned 3337 

"  action  "  refers  to  civil  actions 3343 

on] v  one  form  of  civil  action 3339 

civil  and   criminal    remedies   not   merged 1899 

designation  of  parties  to  civil  action 3338 

cross-action   by    defendant. 760 

special  proceedings  are,  for  purposes  of  statute  of  limitations.  414 

II.  Capacity  to  sue.    See  "  Pasties.* 

III.  Commencement. 

commenced  by  service  of  summons....... •• 416 

for  purposes  of  statute  of  limitations 898-400 

what  deemed  commencement ••••••••••••  8348 

IV.  Joindee   of   causes.     See   "Pleading." 
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Actions  —  Continued* 

V.  Consolidation    op  actions.     See   "  Consolidation." 

VI.  Severance.     See  "  Severance  of  Actions." 

VII.  Ancillary  to  other  actions  and  remedies. 

for   discovery   abolished 1914 

by  sheriff  in  aid  of  attachment 636 

by  plaintiff  in  aid  of  attachment 677 

VIII.  For  official  acts  and  omissions. 

by  claimant  against  sheriff  for  taking  chattel  in  replevin....  1710 

against   constable    for   failure   to   return   execution 3US> 

against  constable  for  money  collected  on  execution 3141 

against  municipal  officers  for  public  funds 1936 

by  taxpayer  to  redress  municipal  wrong 1925 

IX.  On  bonds  and  undertakings. 

by  party  on  bond  to  people  or  public  officer 814 

on  penal  bonds  1915 

on  undertaking    on    appeal 1309,  2758 

from  surrogate  s   court 276 

on  security  to  refund   proceeds  of  sale  in  partition 1588 

on  undertaking    on    injunction 635 

on  bond  for  jail  liberties 160-171 

against  bail    for  discharge   from   arrest 596,    597 

on  bond  of  executor,  administrator  or  guardian 2584,  2585 

X.  Actions  authorized   by   code. 

1.  For  torts. 

i 

for  vexatious  suit  in   name  of  fictitious  party 1900 

for  unauthorized  and  vexatious  suit  in  name  of  another.  1900 

for  causing  death   by  negligence 1902-19QR 

damages  for  arrest  in  violation  of  witness'   privilege....     865 

for  levy  on  exempt  property 1394 

for  damages  and   penalty   for   disobeying  subpoena 853 

payment   of   fine   on   contempt   imposed   as   indemnity   to 
aggrieved  party  bars  action  for  damages 2284 

2.  On  contractual  and  quasi*contractual  liabilities. 

on   judgments rf913 

to  charge  joint  debtors  not  served  in  previous  suit 1937 

by  trustee  against  beneficiary  for  costs,  etc 1916 

by  surety  against  principal  for  costs,   etc J9!6 

on  securities  representing  court'   funds 749 

to   determine    claim   of   aower i6!7 

for    instalments   of   dower   after  admeasurement 1614 

to  sell  lands  for  non-payment  of  dower 1614 

against  persons  holding  over 1661 

by  evicted  purchaser  at  sale  on   execution 1479 

against   purchaser    from   defendant   in   ejectment 1685 

on  reversal,  by  person  evicted  by  summary  proceedings..  236S 

by  person  evicted   during  life  of  life-tenant 2518 

to    compel    conveyance    by    infant    or    incompetent    per- 
son     23*5,  »47 
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Actions  —  Continued. 

X.  Actions  authorized   by   code  —  Continued. 

2.  On  contractual  and  quasi-contractual  liabilities  —  Continued. 

• 

by  heir  for  reimbursement  after  sale  of  realty  for  debts.  2718 
against  revoking  party  for  costs  of  arbitration 2384 

Adjournment. 

on  Saturday  to  be  to  day  other  than  Sunday 6 

trial   of  causes  at  adjourned  term 34 

of  term  of  court  in  absence  of  judge 35 

of  term   to   day   certain   by   direction   of   judge 36 

of  actual    session    to   another    place 41 

of  trial   of  action   to   another   place 41 

not  to  cause   abatement .- 44 

trial  Commenced  may  be  continued  beyond  term 45 

of   court   of   appeals 197 

power  of  referee  to  adjourn  hearing 1018 

of  application   for  discharge   from    imprisonment 2209 

hearing   on   arbitration 2368 

in   surrogate's   court    2490 

in    justice's    court 2959-2968 

of   marine   causes   in    New   York   city  court 3186 

Administrators. 

See  "  Executor*  and  Administrators,"  "  Surrogates'  Courts." 

Admiralty. 

See,  also.  "Marine  Causes;"  "Vessels." 
New   York   city  court  has   no  admiralty  jurisdiction 317 

Admluloni. 

of   service   of   summons 434 

by    failure   to    deny 522 

demand   for  admission   of   genuineness   of   document 735 

costs   of   proving  document   after   demand   for   admission 735 

by    members    of    corporations 839 

Ad  Quod  Damnum. 

writ  of  assessment  of  damages  substituted  for 1991 

*   See  "  Assessment  of  Damages." 

Adultery. 

See  "Divorce." 

Advancementi. 

to  be  included  in  distribution 2738 

what    deemed    in    advancement 2788 

Adverse  Possession. 

See  "  Limitation  op  Actions." 

Advertisements. 

See  "  Publication." 

fees   of   printers 8817 
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Afldavlt. 

defined    • 

who  may  take 842-344 

without  the  state  844 

compelling  party  to  make  deposition 885 

want  of  title,  etc.,  to  be  disregarded 726 

verification  of  pleading  by   825 

form  of  verification  of  pleading '. 636 

to  procure  order  of  arrest   557 

verified  answer  as,  on  motion  to  vacate  injunction 690 

of  service  of  notice  as  presumptive  evidence 927 

for  order  to  show  cause  780 

to  be  served  with  order  extending  time 782 

to  be  served  with  order  to  show  cause 782 

of  surety  to  undertaking  812 

of  non-receipt  of  notice  of  protest  of  bill  or  note 

of  printer  to  publication  of  notice   

of  merits  not  required,  when  answer  verified ___ 

to  account  of  executors,  administrators,  etc 2732 

to  inventory  and  ac&>unt  of  general  guardian 2661 

on  application  for  warrant  of  attachment  in  justice's  court. . . .  2906 

on  requisition  in  replevin  in  justice's  court 2920 

admissibility  of  tx  part*  affidavit  in  justice's  court 3004 

to  be  filed  when  used  in  justice's  court 8141 


limitation  of  action  by  principal  against  agent  for  damages....     407 

limitation  of  action  for  money,  etc.,  received  by  agent 410 

order   of  arrest   for  misappropriating   funds   or   property W9 

in    justice's    court 2&5 

verification  of  pleadings  by 525 

Agricultural   Lair. 

joinder  of  causes  of  action  for  penalties  under 484 

Albany,  City  of. 

recorder  to  prepare  trial  jury  list lfMl 

Albany,    City    Court    of. 

is  a  court  of  record .......'.         2 

special  statutory  provisions  not  affected 3214 

civil    jurisdiction 3223 

jurisdiction  of  actions  for  penalties 3223 

may  enter  judgment  by  confession 3224 

jurisdiction   of   summary   proceedings   to  recover   posession   of 

real     property 2234 

who   mav   serve   summons s 320R 

proof  of  service  of  summons •_•  320S 

service  of  complaint  with  summons 3207,  3208 

action  commenced  by  service  of  summons 3209 

security    for    costs 3268-3270 

answer  raisin?  title  to  real  property *212 

arrest,  attachment  and  replevin  in 3210,  3211 

docketing     judgments 3«g» 

execution    on    judgments 3225 

appeal  tr>  county  court 3213 

section  3301  relating  to  clerk's  fees  not  applicable 3W 

Albany,  County  of. 

jail    liberties    for 145 

drawing  of  grand  jurors  in 1041 

panels  of  trial  jurors  in JOB 

stenographer  of  surrogate's  court 3#» 

of    county    court.' 

Albany,  Jnatice'a  Court  of. 

name  changed  to  "  City  Court  of  Albany,"  L.  1884,  chap.  122. 
See  "Albany,  City  Court  of/" 
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New  York  city  court  cannot  naturalize 818 

dbability  during  war  excepted  from  statute  of  limitations 404 

not  entitled  to  jury  of  part  aliens 1190 

non-residents  cannot  act  as  executors   2564 

non-residents  incompetent  to  act  as  administrators 2564 

clerk's  fees  on  naturalization  8808 


See  "  Divorce;  "  "  Separation. 

Allowances. 

See  "  Costs." 

■ 

Almshouses. 

keeper  exempt   from  jury  sendee 1080 

Amendment. 

by  inserting  defendant's  true  name * 461 

to  bring  in  parties  452 

on  death  or  transfer  of  interest 760 

of  course 542 

for  delay .*. . . 542 

service  of  amended  pleadings 543,  708 

of  pleading  on  variance  from  proof 589,  540 

leave  to  amend  on  decision  of  demurrer 497 

service  of  amended  complaint  to  sustain  order  of  arrest 558 

to  cure  defects,  irregularities,  etc 722 

power  to  amend  process,  pleadings,  etc 723 

to  conform  proceedings  to  statute 724 

action  may  retain  place  on  calendar 723 

to  correct  mistakes,  etc.,  in  condemnation  proceedings.  722-730,  3368 

order  of  court  required  727 

of  bonds  and  undertakings   730 

power  of  referee*  to  allow 1018 

of  judgment  against  person  by  fictitious  name  1251 

of  judgment  docket  of  county  clerk   12W 

to  periect  appeal    '. .' 1303 

on  appeal  from  surrogate's  court  1303,  2758 

to  case  on  appeal  from  court  of  claims 277 

of  state   writs    1997 

mandamus  and  return  amendable  only  by  leave  2080 

of  returns  by  sheriff  and  other  officers   725 

of  returns  by  subordinate   courts 725 

of  pleadings   in   justice's   court 2944 

on  decision  of  demurrer  in  justice's  court 2989 

Ancillary  Letters. 

See  "Guardian;"   "  Letters  of  Administration;  "   "  Letters 
Testamentary." 

Animals. 

proceedings  for  allowing  animals  to  run  at  large,  see  "  Strays." 

Annuities. 

apportionment  of,  on  death,  of  person '  interested  ..*..# 2674 

Action  Pending;. 


ground  of  demurrer  to  complaint J88 

to  counterclaim *90 

Amawer. 

counterclaim  in,  see  "  Counterclaim.** 
demurrer  to,  see  "  Demurrer." 
reply  to,  see  "  Reply." 
verification  of,  see  "  Verification. 
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■wer  —  ContlmueA. 

I.  GlNBKAL   PROVISION!, 

pleading  of  defendant   • • ••••••••••••*  461 

appearance  of  defendant  by ••  421 

must  be  subscribed  by  attorney •• •  421 

contents  of SOD 

form  of  denials 500 

in  verified  answer 521 

defenses  to  be  separately  stated 507 

several  defenses  or  counterclaims  may  be  pleaded 50? 

equitable  defense  may  be  pleaded 507 

partial  defenses 508 

demurrer  to  partial  defense 506 

demand  for  affirmative  relief 500 

demand  for  relief  against  co-defendant 521 

judgment  for  part  of  demand  admitted 511 

severance  of  action  on  judgment  for  part  admitted 511 

to  amended  complaint . .  543 

when  issue  of  fact  arises  on 064 

dilatory  defenses  must  be  verified   •  -  518 

judgment  on  frivolous  answer   537 

striking  out  sham 538 

striking  out,  for  disobedience  to  order  for  discovery,  of  books, 

etc 808 

waiver  of  objection  by  failure  to  plead 400 

defendant  must  answer  causes  of  action  not  demurred  to.....  468 
grounds  of  demurrer  not  appearing  on  face  of  complaint  may 

be  pleaded 498 

limitation  of  action  must  be  pleaded 413 

cause  of  action  barred  by  limitation,  not  available  as  defence.  307 

verification  of  counterclaim  only 527 

verified  answer  deemed  affidavit  on  application  for  injunction.  630 

when  new  matter  In,  deemed  controverted  without  denial....  522 

admitted  by  failure  to  reply * 522 

II.  Service  of. 

when  to  be  served * 422 

on  co-defendant 521 

time  to  serve  when  defendant  arrested 506 

time  to  serve,  when  summons  served  on  guardian  ad  litem  of 

absent  infant  .   473 

III.  In  specific  actions. 

By  or  against  corporations. 

to  require  proof  of  incorporation 1776 

misnomer  to  be  pleaded  j , 1777 

extension  of  time  to  answer  in  action  on  bill  or  note....  1778 
order  for  trial  in  action  on  bill  or  note 1778 

By  or  against  executors  and  administrators. 

first  served  or  first  appearing  to  make  answer 1817 

separate  answers  only  allowed  by  direction  of  court 1817 

want  of  assets  not  to  be  pleaded 1824 

Divorce. 

need  not  be  verified.... ••••••••••• 1757 

In  partition. 

may   controvert  interest  of  parties 1543 

In  replevin. 

allegation    of    title 1736 

may  set  up  title  in  third  person 1723 

allegation    of    possession    of   land   on    which   chattel   dis- 

trained  doing  damage 17^4 


INDEX 

Amswer  —  Com  tinned. 

III.  In  specific  actions  —  Continued. 

Joint,  debtors. 

in  action  to  charge  debtors  not  personally  summoned  In 
first  suit 1080 

Mandamus. 

rules  apply  to  alternative  mandamus 2077 

In  summary  proceedings  to  dispossess 3444,  2446 

In  justices'  courts. 

form,  contents  and  verification  of 2938 

denials     2938 

plea  involving  title  to  real  property ;•••• 2951 

In  condemnation  proceedings. 

form  and  contents 8366 

denials 8366 

fe^tpeaU. 

I.  General  provisions. 

1.  When  appeal  may  be  taken. 

certiorari  not  to  issue  when  appeal  may  be  taken 2122 

when  party  may  appeal 1294 

person  interested  may  appeal  though  not  party 1296 

person  interested  not  heard  until  substitution 1296 

no  appeal  from  order  until  entered 1304 

proceedings  to  compel  entry  of  order 1304 

annulling  order  for  failure,  to  enter 1304 

no  appeal  from  judgment  or  order  by  default 1294 

order  preferring  cause  for  trial  not  appealable 793 

refusal  of  judgment  on  frivolous  pleading  not  appealable.  537 

judgment  of  reversal  granting  new  trial  not  appealable. . .  1318 
what  orders  on  habeas  corpus  or  certiorari  to  inquire  into 

detention  are  appealable    2068 

when  people  may  appeal  on  habeas  corpus  to  inquire  into 

detention 2069 

1.  Taking  the  appeal. 

how  taken 1300 

extension  of  time  to  appeal 784,  786 

extension  of  time  for  appeal  by  heir,  etc.,  of  deceased 

{>arty 786 

e  of  action  not  changed  on 1296 

designation  of  parties  to  appeal 1296 

when  party  sues  or  defends  as  poor  person 466 

when  adverse  party  has  died  before 1297 

after  death,  not  heard  until  substitution  of  representative 

of  decedent 1297 

failure  to  substitute  on  death  of  party  pending  appeal . . .  129$ 

order  of  substitution  by  appellate  court  after  appeal 1299 

service  and  filing  of  notice  of 1A09 

filing  of  notice  of  with  clerk  of  surrogate's  court  upon 

appeal    to   court    of  appeals 1300 

notice  to  specify  interlocutory  judgment   or  intermediate 

order    for    review    1301 

service  of  notice^  on  respondent  when  attorney  not  found.  1302 
service    of    notice    when    respondent    and    attorney    not 

found 1302 

amendments   to    perfect    appeal 1303 

papers  to   be  transmitted  to  appellate  court 1315 

size   of   papers   on 796 

exceptions  to   decision  part  of  papers  on  appeal 9ft4 

from  final   order  granting  peremptory  mandamus 2087 

from  final  order   on    alternative   mandamus 2087 

from  final  order  awarding   writ  of  prohibition 2101 
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A.p9«*la  —  ComtinueA. 

I.  General  provisions —  Continued. 
2.  Taking  the  appeal — Continued. 

from   final   orders   in   summary   proceedings  to  recover 

possession  of  land   

from  order  or  judgment  on  award  in  arbitration 2381 

from  order  of  county  court  in  supplementary  proceeding.  2438 

from  final  orders  in  condemnation  proceedings 3371 

by  plaintiff   from  judgment  for  defendant  in  condemna- 
tion proceeding • ........ 8376 

&  Case  on  appeal,  see  "  Case." 

4.  Security  and  undertakings. 

respondent  may  waive  ......••••.•••.•••••••••••••....  1305 

deposit  in  lieu  of  undertaking 1306 

undertaking  to  be  filed 1307 

order  for  new  undertaking  pending  appeal. 1306 

action  on  undertaking 1309 

undertaking  by  municipal  corporation  for  stay 1314 

undertaking  to  suspend  sale  pending  appeal  from  refusal 

of   specific   performance 1323 

undertaking  to  stay  warrant  to  dispossess  occupant.  2261,  2262 

appointment  of  receiver  pending 713 

admitting   prisoner  to  bail   pending   appeal..  2060,  2061,2063 

-    „  •  2664 

i.  Stay  of  proceedings. 

stay  of  proceedings  pending  1310 

of  more  than  thirty  days  without  security  prohibited. . . .  1351 

time  of  stay  not  part  or  period  of  limitation 1255 

s?le  of  perishable  oroDerty  notwithstanding  stay........  1310 

pending  motion  for  leave  to  appeal  to  court  of  appeals. . .  131€ 

Superseding  levy  on  personal  property  on 1311 

order  dispensing  with  or  limiting  security  for  stay 1312 

on  appeal  by  state  or  county 1313 

on  appeal  by  municipal  corporations 1314 

suspension  of  sale  pending  appeal  from  refusal  of  specific 

performance  .  .  ". ; 1323 

cancellation   of  lis  pendens  pending  appeal   from  refusal 

•f  specific  performance    1323 

on  appeal  from  judgment  in  action. for  dower 1616 

pending  appeal   from  final  order  on  mandamus 2087 

pending  appeal  from  final   order  awarding  writ  of  pro- 
hibition   2101 

order  suspending  lien  of  judgment  on 1256 

operates  from  entry  on  docket 1257 

in  counties  where  transcript  filed . 1258 

restoration  of  lien  on  affirmance  or  dismissal 1259 

%  Hearing;  questions  reviewed. 

preference  of  appeal  involving  title  to  office 229 

from   judgment  declaring   statute   unconstitutional.    791 
in  actions  by  or  against  persons  acting  in  repre- 
sentative capacity 791 

in  actions  on  undertakings  on  appeal  to  court  of 

appeals 791 

case  to  be  made  on  appeal  from  judgment 997 

when  case  on  appeal  not  necessary 998 

from  order  on  motion  for  new  trial  on  judge's  minutes 

to  be  heard  on  case  settled. 999 

from    judgment    brings    up    interlocutory    judgment    or 

order  specified  in  notice 1316 

remarks  and  comments  ot  trial  judge  may  be  reviewed..  M 
exceptions  to  be  reviewed  on  appeal  from  judgment....  99C 
exception  to  finding  of  fact  not  supported  by  evidence..    £93 

from  order  for  new  trial  on  judge  s  minutes {©•» 

from    judgment,  where    special    or    general  verdict    rei* 

dered 118. 

from  order  removing  action  from  counfv  mnrt  .-.III** 
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4ppeala  —  Continued. 

I.  General  provisions  —  Continued. 

6.  Hearing;  questions  reviewed  —  Continued. 

review  of  order  of  court  other  than  that  in  which  action 

pending 774 

from  order  for  new  trial  brings  up  judgment  of  reversal.  1318 
review    of   judgment   of    condemnation    on    appeal    from 

final    order     • •  •  ■   3375 

remarks   or  comments  of  judge,   duly  excepted  to,  shall 

be   subject  of   review 1323a 

7.  Determination  of  appeal;  judgfnent. 

judgment  or  order  determining  appeal 1317 

final  judgment  on  affirmance  of  interlocutory  judgment. .  1224 
cancelling  or  correcting  docket  on  reversal  or  modifica- 
tion    1321 

enforcing  affirmance  or  modification,  of  judgment 1319 

enforcing  affirmance  or  modification  of  order 1320 

on  reversal  on  law  only,  action  for  wrong  not  abated  by 

#  death  of  judgment  debtor 764 

lien  of  reversed  or  modified  judgment  pending  appeal  to 

court  of  appeals  1321 

cancelling  or  correcting  docket  on  reversal  or  modification 
by  court  of  appeals 1822 

8.  Restitution. 

when  ordered * .  • 1323 

not  to  affect  title  of  purchaser... 1823 

when  property  sold  • 1323 

on  reversal  of  final  order  in  summary  proceedings  to  re- 
cover possessipn  of  land • 2268 

on  reversal  of  decree  or  order  of  surrogate's  court 2763 

9l  Costs. 

certain  provisions  not  applicable \ 3287 

on  appeal  from  final  judgment 8288 

on  appeal  from  interlocutory  judgment  or  order. 8239 

on  appeal  to  supreme  court  or  appellate  division 8251 

on  appeal  to  court  of  appeals 8251 

for  delay  on  appeal  to  court  of  appeals 3251,  8254 

on  appeal  to  supreme  court  from  N.  Y.  municipal  court. .  8213 
on  appeal  by  plaintiff  from  judgment  for  defendant  in 

condemnation  proceeding , ,  • 8376 

II.  til    SPECIAL   PROCEEDINGS. 

governed  by  provisions  relating  to  appeals  in  actions 1361 

from  order  oi  supreme  court  affecting  substantial  right 1856 

to  appellate  division  from  orders  of  another  court. ••••••••••  1857 

limitation  of  time  1359 

method   of  perfecting 1860 

stay  of  execution  pending  appeal 1360 

hearing 1360 

appeal  from  final  order  brings  up  preceding  orders 1858 

entry  and  enforcement  of  order  determining.,,.,,.,.,,.,...  I860 

III.   To  COURT   Or  APPEALS. 

1.  When  appeal  may  be  taken. 

jurisdiction   of   appeals   from   final   judgments 190 

from   final   orders •■ «. 190 

from   orders   granting   new   trials 190 

on   questions   certified   by   appellate   division......  190 

appeals   from   inferior   courts    limited 191 

when  appeal   to  be   taken   only  by   leave  of  court 191 

limited  to  questions  of  law 191 

no  appeal   trom   unanimous   affirmance   in  certain  cases, 

unless   allowed 191 

what  appeals   may  be   taken 1324 

when  motion  for  leave  to  be  made. ..♦♦.,..,ttf  ♦^••...»  1310 
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Appeal*  —  Contimued. 

III.  To  court  of  appeals  —  Continued. 

1.  When  appeal  may  be  taken  —  Continued. 

limitation  of  time  to  appeal 

from    final    judgment    after    affirmance    of    interlocutory 

judgment : 1338 

from  refusal  of  new  trial  by  appellate  division 1338 

from  final  order  in  summary  proceedings  to  recover  pos- 
session of  land  to  be  taken  only  by  leave 2261 

%.  Questions  reviewed. 

limited  to  questions'  of  law 191 

unanimous  decision  that  evidence  supports  judgment  not 

reviewable 191 

reversal  below  presumed  not  to  be  on  facts 1338 

Juestions  reviewed , 1337 
ecision  by  diyided  court  that  evidence  supports  finding. .  1337 
affirmance  of  interlocutory  judgment  on  appeal  from  final 

judgment 1350 

denial  of  new  trial  on  appeal  from  final  judgment ISO 

exception   not  necessary  to  review  judgment  on  verdict 

subject  to  opinion  of  court 1338 

case   on    appeal    from    judgment   on    verdict    subject    to 

opinion  ot  court   1339 

judgment  dn  determination  of  appeal 1337 

8.  Security;  stay  of  proceedings. 

special  provisions  regulating  security  not  affected 1333 

security  to  perfect  appeal 1328 

two  or  more  undertakings  in  one  instrument 1331 

sureties  to  undertaking 1334 

service  of  undertaking  and  notice  of  filing 1334 

undertaking  need  not  be  approved 1335 

notice  of  exception  to  sureties 1335 

notice  of  justification 1335 

justification  of  sureties 1335 

reference  on  justification  of  sureties 1335 

expenses  of  reference  on  justification 1335 

admitting  prisoner  to  bail  pending  appeal 2062-2064 

stay  pending  motion  for  leave 1310 

security  to  stay  execution  on  judgment  for  money 1327 

order  tor  further  undertaking  to  stay  execution 1327 

stay  of  execution  on  judgment  for  delivery  of  property..  1328 
on  appeal  from  judgment  or  order  of  affirmance..  1332 

on  judgment  for  chattel 1328 

on  judgment  directing  execution  of  conveyance...  1338 
on  judgment  for  sale  or  possession  of  real  prop- 
erty   1331 

on  judgment  of  foreclosure  and  for  deficiency....  1331 

4  Hearing;  determination,  etc. 

preference  of  appeal  involving  title  to  office 229 

of  second  and  subsequent  appeals 195 

of  appeals  from  unanimous  affirmances  by  appellate 

division 791 

of  appeals  from  decision  of  surrogate TBI 

of  actions  by  or  against  persons  in  representative 

capacity 791 

of  appeals  from  judgment  declaring  statute  uncon- 
stitutional     791 

when  party  has  died  pending  the  action 791 

rendition  of  judgment  absolute 194 

judgment   on   special   verdict    1187 

may  grant  leave  to  amend  on  decision  of  demurrer 4JJ 

remittitur * 

costs 

damages  for  delay 3251, 
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Appeali  —  Continued. 

IV.    TO  APPELLATE   DIVISION. 

I.  Applications  for  provisional  remedies  and  orders  without 
notice. 

may  vacate  or  modify  without  notice,  orders  made  with- 
out notice 1848 

may  grant  order  applied  for  without  notice  and  refused 
tilow ..1848 

may  grant  provisional  remedy  applied  for  without  notice 
anc 


grant  provisional  remedy  applied  for  without  notice 
id  refused  below  1848 


9L  When  appeal  may  be  taken, 

limitation  of  time 1861 

final  judgments 1846 

interlocutory  judgments 1849 

orders 1347 

orders  out  of  court 1848 

from  court  of  claims 275 

See  infra,  V,  From  court  of  claims. 

8.  Undertaking;  stay  of  proceedings. 

appellate  division  may  grant  stay 1848 

security   not  required  to  perfect 1851 

stay  of  execution  on 1851 

when  undertaking  operates  as  stay 1852 

4.  Hearing;  questions  reviewed. 

papers  on  which  appeal  heard 1858    ' 

papers  to  be  filed 1358 

where  heard « 1855 

transfer  of  appeal  fo  another  department 231,  1355 

certified  copy  of  order  to  be  transmitted  to  county  clerk.  1855 

preference  of  appeal   involving  title  to  office 229 

from  judgment  declaring  statute  unconstitutional. .  791 
in   actions  1>y  or   against  persons  acting   in   repre- 
sentative capacity T91 

from  decision  of  surrogate 791 

questions  reviewed  on  appeal   from  judgments 1848 

from  judgment  on  decision  or  report   99*1 

from  final  judgment  after  affirmance  of  interlocu- 
tory judgment   1350 

from  final  judgment  after  denial  of  new  trial  by 

appellate  division   1350 

5.  Determination    and    judgment. 

on  appeal   from  judgment  on  decision  or  report 993 

entry    of   order   on    determination. 1355 

entry  of  judgment  on  order  determining 1355 

judgment- roll    on    determination 1354 

V.  From  court  or  claims. 

from  orders  and  judgments    275 

questions  reviewable 275 

practice 275 

time  for  taking  appeal 276 

notice  of  appeal   276 

settlement  of  case   277 

service  of  case  on  appeal 277 

amendments  to  case 277 

preference  of  appear*  278 

?[uestions  reviewable  .   < 275 

udgment 275 

VI.  From   surrogate's  court.     Sec   "  Surrogate's  Court." 
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Appeals  —  Continued. 

VII.    TO   SUPREME   COURT   PROM    INFERIOR   COURTS. 

when  appeal  may  be  taken 1S40 

orders  affecting  substantial  rights  appealable 1312 

from  New  York  municipal  court 3213 

where  and  how  heard   1344 

limitation   of  time  to  appeal 1341,  1343 

security  rot   required   to   perfect 1341,1343 

security  to  stay  execution 1341.  1343 

to  be  heard  by  appellate  division,  except  in  first  and  fourth 

departments 1344 

to  be  heard  by  appellate  term  in  first  and  fourth  departments.  1344 

allowance  of  appeal  to  appellate  division,  first  department 1344 

where  judgment  or  order  on  appeal  entered 1345 

judgment  on  -  appeal  from  N.  Y.  municipal  court 3213 

allowance  of  appeal  to  appellate  division 1344 

stay  on  appeal  to  court  of  appeals 1345 

VIII.  From  city  court  of  New  York. 

to  supreme  court  from  judgment 318* 

from  order  or  interlocutory  judgment 3189 

where  and  how  heard  1344 

time  to  appeal   3190 

clerk's   fees   for   certifying  papers 3194a 

stipulation  waiving  certification  of  papers 3194a 

hearing  of  appeal  3190 

exercise  of  discretion  may  be  reviewed 3188 

stipulation    for    judgment    absolute    on    affirmance    of    order 

granting   new    trial    3191 

when  appeal  may  be  taken  to  appellate  division 3191 

practice  and  proceedings  on  appeal  to  appellate  division 3192 

time  to  appeal  to  appellate  division 3193 

enforcing  determination  of  appellate  court 3194 

judgment  absolute  on  affirmance  of  order  granting  new  trial.  3194 
costs i 3251 

IX.  Prom  local  courts  op  Albany  and  Troy. 

to  county  court  from  Albany  city  court 3213 

to  county  court  from  Troy  justice's  court 3213 

X.  From  justices'  court*. 

1.  When  appeal  may  be  take*. 

who  may  appeal • 3045 

judgment  reviewable  only  by  appeal 3044 

to  county  court  from  order  on  claim  to  surplus  on  sale  of 

strays 3095 

to  supreme  court  from  order  on  claim  to  surplus  on  sale 

of  strays 3095 

from  order  on  demand  for  possession  of  strays 3102 

from  final  order  on  proceedings  for 'sale  of  stray 3101 

from  judgment  foreclosing  mechanic's  lien 3400 

%  Taking  the  appeal;  justice's  return. 

to  what  court  appeal  to  be  taken • 3045 

when  and  how  taken  .       3946 

service  of  notice  on  justice 3047 ' 

payment  of  costs  ana  justice's  fee 3047 

service  of  notice  on   respondent 3048 

supplying  defects,  etc.,  in  perfecting  appeal..... 3049 

demand  of  new  trial  as  of  right 3063 

justice's  return .•■  3053 

return  after  te*-m  of  office •  3054 

compelling  further  return 3055 

S.  Stay  of  execution. 

undertaking  to  stay  execution 3066 

filing  undertaking  when  justice  is  dead •....•••.. 

& 
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Fbom  justices'  courts  —  Continued. 

4.  Hearing  and  determination, 

hearing ••••••••  8069 

papers  on  appeal ••••••••  8063 

Stipulation   by   respondent   for   reversal • .  •  9062 

dismissal  for  failure  to  prosecute  9062 

determination,  when  justice  unable  to  make  return 3056 

determination,  when  error  in  fact  alleged 3057 

setting  off  costs  and  recovery 3059 

costs  below  included  in  disbursements • 3060 

judgment 3063 

judgment-roll 3061 

restitution  on  reversal 3058 

new  trial  on  appeal  from  judgment  by  default 3064 

proceedings  on  new  trial  before  justice 3065 

costs  of  appeal . 3063 

to  whom  costs  awarded  • • 3066 

amount  of  costs -• 8067 

0.  New  trials  of  right  on* 

See  "  Justice  of  the  Peace;  ••  "  New  Tmau" 


Appesuwnce* 

in  person  or  by  attorney • 55,  2533 

of  one  attorney  for  more  than  one  defendant 470 

time  for 421 

when  summons   served  on   guardian  ad  litem  of  absent 

infant 473 

how  made 421 

notice  or  pleading  to  be  subscribed  by  attorney... 421 

without  demand  for  copy  of  complaint 422 

voluntary,  is  equivalent  to  service  of  summons • 424 

demand  for  copy  of  complaint , 479 

motions  on  default  of  appearance «...     768 

after  appearance,  papers  to  be  served  on  attorney 799 

demand  for  notice  of  assessment  of  damages  is  not 1219 

in  person  or  by  attorney  in  condemnation  proceeding 3364 

of  infant  or  incompetent  person  in  condemnation  proceeding. .  •  8963 
to  oppose  application  for  sale,  etc.,  for  corporate  real  property. .  8398 

in  surrogates  court,  jurisdiction  acquired  by  appearance 2511 

effect   of  appearance 2533 

may  be  in  person  or  by  attorney 2533 

persons  interested  on  application  for  probate  of  heirship. .  2765 
of  persons  not  cited  on  application  for  administration . .  2590 

In  justice's  court,  action  commenced  by 2876 

in  person  or  by  attorney 2886 

of  guardian  ad  litem  for  infant 2887,  2888 

proof  of  attorney's  authority   2890 

to  wait  one  hour  for 2893 

of  plaintiff,  when  defendant  arrested ••••• 2899 

Al>p«llate  Dlvlalom. 

I.  Constitution  op  coubt. 

a  court  of  record • ? 

seal  of: 232 

designation  of  justices  of  • s • 220 

must  be  filed 223 

revocation * ••• 222 

judge     not     disqualified     when     policyholder     of     insurance 

company    46 

associate  justice  may  preside   2?8 

quorum    220,  230 

number  of  justices  necessary  to  decision 220.  286 
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Appellate  Division  —  Continued. 

I.  Constitution  of  court  —  Continued. 

appointment  of  times  and  places  of  terms 

of  terms  to  be  published   

of  extraordinary  terms  of 234 

location  of  courts 226 

reports  of,  see  "  Supreme  Court  Reporter." 

II.  Officers,  courthouses,  etc. 

appointment  of  clerk 89.  223 

deputy  clerks 221 

librarian    221 

stenographers  221 

attendants 2-1 

consultation  clerk  in  fourth  department 221 

reporter   2».  2*4490 

Cleric  must  attend  term 242 

attendance  of  officers  at  term 2*2 

payment  of  fees  and  expenses  of  officers 243 

stationery  and  minute  books 242 

heating,  etc.,  of  courtroom   212 

telegraphing  day  calendar  4o  county  clerks 242 

III.  jurisdiction  and  powers. 

powers   of  justices   of    220 

appointment  of  special  and  trial  terms  by 232 

assignment  of  justices  to  hold  trial  and  special  terms 232 

designation  of  temporary  jail  by  presiding  justice..   135,  136.    144 

transfer   of  appeals  to  another   department 220,    231 

power  to  make  rules  . 220 

jurisdiction ^ ._._._    22D 

submission   of   controversy  to 1279-1251 

may   vacate  or   modify   without   notice,   orders   made   without 

notice 1348 

may    grant    order    applied    for    without    notice,    and    refused 

below 1348 

may  grant  provisional  remedy  applied  for  without  notice  and 

refused  below 1348 

may  grant  stay  pending  appeal 134S 

may  hear  exceptions  in  first  instance 1000 

motion  for  new  trial  to,  when  trial  by  court  or  referee 1001 

judgment  on  motion  for  new  trial  in  first  instance 1227 

judgment  on  appeal  from  judgment  where  special  or  general 

verdict  rendered 11S7 

may  supply  defects  and  irregularities 722 

may  grant  leave  to  amend  on  decision  of  demurrer 497 

when  mandamus  granted  by 2009 

See  "  Mandamus.'* 

when   writ  of  prohibition  granted  by 

See  "  Prohibition." 

when  certiorari  to  review  granted  by 2121 

See  "  Certiorari." 

IV.  Appeals  to.    See  "  Appeals." 
Apportionment. 

rents,  annuities  and  dividends  on  death  of  person  interested...  27H 
Appraiser*. 

reference  on  application  for  appointment 827 

of  vessel  attached  . .  661 

appointment  of,  for  estate  of  decedent.  ...• 2606 

on  application  to  mortgage  decedent's  realty  to  pay  debts.  2710 

by   surrogate's   court   not   stayed   by   appeal 253* 

appraisal    of    decedent's    estate 2665 

clerks  of  surrogate's  courts  not  to  act  as 2502 

fees,   in   surrogate's  court 2753 

lieo 


INDEX. 

rbltration. 

I.  The  submission. 

when  submission  cannot  be  made 

what  controversies  may  be  submitted 2966 

execution  and  acknowledgment  of   submission 2366 

may  stipulate  for  entry  of  judgment  on  award 2966 

appointment  of  additional  arbitrator  or  umpire 2867 

additional  arbitrator  or  umpire  to  sit  with  original  arbitrators.  2367 

appointment  of  time  and  place  for  hearing 2368 

notice  of  hearing 2368 

adjournments 2368 

oath  of  arbitrators   2369 

arbitrator   may  issue  subpoena 864 

requiring   attendance   of   witnesses    2370 

all  the  arbitrators  to  meet  2371 

fees  of  arbitrators 2371 

right   to    revoke    2383 

who  -may  exercise  right  to  revoke 2383 

submission  cannot  be  revoked  after  close  of  hearings. ...    ...  2383 

revocation  of  submission  by  death  of  party  before  award....  2882 

by  appointment  of  committee  for  party 2382 

party  revoking,  liable  for  costs,  damages  and  expenses 2384 

recovery  against  party  revoking  limited  to  actual  damages. . .  2385 
effect  of  futile  submission  on  limitation  of  action 411 

II.  The  awabd. 

award   by   majority    2371 

may  require  payment  of  fees  and  expenses 2371 

to  be  acknowledged  or  proved   2872 

motion  to  confirm 2373 

notice  of  motion  to  confirm 2873 

upon  what  grounds  vacated   2374 

when  award  may  be  modified  or  corrected 2375 

when  motions  to  vacate,  modify  or  correct  award  to  be  made.  2376 

stay  pending  motion  to  vacate 2876 

eosts  on  vacating 2376 

rehearing  on  vacating 2374 

proceedings  on  death  of  party  after  award 2382 

proceedings  where  committee  appointed  for  party  after  award.  2382 

III.    ElfTmY   OP    JUDGMENT. 

entry  of  judgment  on  award   2378 

in  what  county  judgment  to  be  entered 2366 

costs  on  entering  judgment   2378 

judgment-roll   2379 

docketing   judgment    2379 

effect 2380 

enforcement 2380 

appeal   from  order  or  judgment 2381 

entry  on  death  of  party  after  award 2382 

right  of   action   in   affirmance,   disaffirmance  or  modification, 
not   affected 2386 

.ray. 

pay,  pensions,  rewards,  arms,  etc.,  exempt  from  execution 1898 


See,  also,  "  Provisional  Remedies." 

I.  When  order  may  issue. 

writ  of  ne  exeat  abolished 548 

in  civil  cases  only  when  expressly  authorized 548 

right  to,  dependent  on  nature  of  action 549 

for    non-payment    of    costs 15 
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Arrest  —  Continue** 

L  When  order  mat  issue  —  Continued. 

for  non-payment  of  contract  debt 16 

allegation  of  fraud  in  contracting  debt 546 

actions  for  funds,  etc.,  of  state,  municipalities,  etc 549 

complaint  demanding  performance  of  act 550 

right  dependent  on  extrinsic  facts 550 

when  of  right 551 

when   discretionary    551 

arrest  for  fraud,  not  affected  by  judgment  for  price,  etc. . . .     552 

foreign  judgment  does  not  affect  right 552 

against  person   usurping  office 1949 

prisoner  may  be  committed   for  civil  contempt  on  discharge  ^^ 

from  custody 2283 

in  habeas  corpus,  of  person  about  to  remove  prisoner...  2064-2067 

new  order  of,  against  escaped  sick  prisoner 127 

of  juror  for  non-attendance «.  1110,  1153 

of  delinquent  on  warrant  to  collect  fine 


II.  Exemption  and  privilege  prom  aisest. 

not  abridged  by  provisions  relating  to  Justices'  courts 2904 

women  not  to  be  arrested,  except,  etc 553 

lunatics  and  idiots  to  be  discharged 554 

infants  under  fourteen  to  be  discharged 554 

persons  sued  in  representative  capacity  not  to  be  arrested...  555 

privilege   from 664 

of  officers  of  court 565 

of  attorneys   565 

of    witness   , 860 

of  officer  conveying  prisoner  through  another  county. . .  119 

of  prisoner  being  conveyed  through  another  county...  119 
officer  of  unincorporated  association  exempt  an  action  against 

( association 1921 

discharged  insolvent  debtor  exempt 2213 

privileged  persons  to  ">>e  discharged 564 

discharge  of  witness  arrested  in  violation  of  privilege 861 

what  judges  may  discharge  witnesses  illegally  arrested 662 

order  discharging  privileged  person  does  not  bar  second  ar- 
rest   564 

of  witness  in  violation  of  privilege^  is  void 868 

damages  for  arrest  of  witness  in  violation   of  privilege 863 

liability  of  sheriff  for  arrest  in  violation  of  privilege 864 

IH.  The  ordeb. 

who  may  grant  order 556 

when  to  be  made  by  court  only ,. 551 

time  for  rendition  of  final  decision 719 

proof  required  to  procure 557 

when    granted    * 558 

when  granted  without  complaint 556 

service  of  amended  complaint  to  sustain  order. 556 

may  be  granted  on  counterclaim 720 

not  granted  with  injunction  or  attachment,  except,  etc 719 

in  actions  against  joint  debtors 1940 

when  security  given  on  appeal 551 

not  granted  on  submitted  controversy. 1281 

contents  and  form  of  order. 561 

to  whom  order  directed 561 

bail  to  be  specified ^ 561 

papers  to  be  filed .' 5© 

security  upon  order  by  court 560 

security   upon    order   by   judge 556 

undertaking  not  impaired  by  removal  of  action  from  county 

court 346 
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A  nest  —  Continued, 

III.  The  order  —  Continue  A 

security  for,  not  required  from  state,  municipality,  etc......  1900 

liability  of  state,  municipality  or  officer  for  damages 1900 

arrest  in  proceedings  supplementary  to  execution 2437-2439 

right  to  replevy  when  order  of  arrest  has  issued.. 1714 

costs  for  procuring  order  of  arrest.... 3261 

'JV.  Vacating  ok  modifying  order. 

to  whom  application  to  be  made 508 

time  for  rendition  of  final  decision 719 

when  order  granted  befo-e  service  of  complaint. 558 

time  for  making  application  to  vacate. 567 

time  for  making  application  to  increase  security. 567 

V.  Executing  the  order. 

how  order  executed 563 

order  of,  from  N.  Y.  city  court  to  be  executed  by  sheriff. . . .  339 
attachment    Issued    by    surrogate    may    be    executed    in    any 

county   2515 

limiting  time  for  execution 561 

when  permitted  on  Sunday 6 

copya  of  papers  to  be  delivered  to  defendant 562 

sheriff  not  to  take  reward  for  waiting  for  prisoner 114 

prisoner  may  be  conveyed  through  another  county 118 

delivery  of  order,  etc.,  to  sheriff's  successor 187 

filing  papers  if  bail  not  given 590 

of  sheriff  by  coroner 174 

in  action  in  which  sheriff  is  plaintiff 179,  180 

sheriff's  fees  for  serving  and  executing  order 8807 

VI.  Custody  and  detention  op  prisoner.     See,  also,  "Imprison- 
ment." 

custody  of  prisoner •••••«• 110 

term  of  imprisonment  limited •••••••••••• Ill 

support  of   prisoners 112 

sheriff  not  to  charge  for  food,  etc 113 

charges  for  lodging,  etc.,  of  prisoner ...••• 115 

prisoner  may  send  for  necessaries. .  • . 116 

charges  for  rent,  etc.,  prohibited 117 

rewards  other  than  fees  allowed  by  law  prohibited 117 

when  entitled  to  jail  liberties 149 

time  to  serve  answer  of  person  arrested 666 

how  sheriff   confined 175 

place  of  sheriff's  confinement  deemed  a  jail 176 

attachment   in   contempt   not   to   issue  against   person   under 

arrest 2278 

habeas  corpus^  to  answer  for  civil  contempt 2278 

remand  of  prisoner  on  habeas  corpus  to  answer  for  civil  con- 
tempt     2282 

habeas  corpus  to  produce  prisoner  on  proceeding  to  discover 

death  of  life  tenant 2807 

•tariff's  liability  for  escape 158,  169 

VII.  Admission  to  jail  liberties.     See  "  Jail  Liberties  " 

Vill.  Discharge  prom   arrest.     See,   also,   "  Insolvent   Debtors." 

for  delay  in  prosecuting  action 072 

for  delay  in  entering  judgment   572 

for  delay  in  issuing  execution   572 

release  on  discharge  of  insolvent  debtor 2185 

how  validity  of  discharge  of  insolvent  debtor  tested 2185 

validity  of  discharge  of  insolvent  debtor  may  be  attacked  on 

motion  to  vacate 2187 
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Arrest  —  Continued. 

IX.  Proceedings  after  judgment.    See,  also,  "  Execution." 

plaintiff  must  prove  allegation  of  fraudulent  misapplication..    540 

arrest  after  final  judgment , 951 

execution  against  person  after  order  of  arrest 1487 

X.  Bail. 

punishment  for  giving  fictitious  bail 14 

defendant  must  be  discharged  on  giving  bail 573 

opportunity  to  procure 573 

defendant  may  elect  to  give  bail  or  bond  for  liberties 574 

contents  of  undertaking 575 

examination  of    sureties 576 

justification  of  sureties 576 

notice  of  justification  in  N.  Y.  city  court 3161 

service  of  papers  on  plaintiff's  attorney 5n 

when  bail  deemed  accepted 577 

notice  of  rejection 577 

notice  of  justification  on  rejection  by  plaintiff 579 

substitution  of  new  bail  on  rejection  by  plaintiff 578 

qualifications 579 

examination  in  justification 580 

allowance    of k 581 

deposit  in  lieu  of  bail 583 

payment  of  deposit  into  court 563 

substitution  of  bail  for  deposit 584 

application  of  deposit   585 

direction  for  payment  of  deposit  to  third  person 566 

when  sheriff  liable  as  bail 567 

J  proceedings  on  judgment  against  sheriff 588 

lability  of  bail  to  sheriff 588 

XI.  Charging  and  discharging  bail. 

exoneration  by  surrender  of  defendant 591,  582 

how  surrender  to  be  made 588 

bail  may  arrest  defendant  to  effect  surrender 598 

exoneration  by  defendant's  voluntary  surrender SIM 

Custody  of  person  surrendered  in  exoneration 110 

liabilities  of  sheriff  as  bail 595 

rights  of  sheriff  liable  as 50S 

bail  to  be  proceeded  against  by  action  only. 596 

action  against  bail  only  after  return  of  execution 597 

duty  of  sheriff  on  execution  to  charge  bail 566 

defences  in  action  against  bail 599 

relief  of  bail  when  defendant  arrested  for  crime 600 

exoneration  by  death  of  defendant 601 

exoneration  by  discharge  of  defendant  from  obligation 601 

extension  of  time  to  surrender  defendant 601 

payment  of  costs  as  condition  of  exoneration. •*• 601 

XII.  In  New  York  city  court. 
1.  Cemral  provisions. 

time  of  defendant  to  answer. ••••• 8166 

power  to  relieve  from  imprisonment 3163 

notice  of  non-acceptance  of  bail 3168 

notice  of  justification  of  bail 8168 

*.  In  marine  causes. 

order  of  arrest. 3177 

contents    of    order 3178 

execution    of    order 3179 

service  of  summons  and   order 3179 

bail   or   deposit  before    return 3180.  3161 

after    return    3182 
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Ancat  —  Continued, 

XII.  In  Nsw  York  city  court  —  Continued. 
2.  In  marine  causes  —  Continued.. 

custody  of  defendant 8188 

return  of  sheriff 8184 

Appearance  and  proceedings  after  return 8185 

XIII.  In  justices'  courts.    See,  also,  "  Justice  of  ths  Pxacz." 

privilege  from  arrest  not  abridged  or  affected 2904 

females  exempt 2894 

in  what  actions  order  granted 2890 

grounds  for  granting  order 2894 

proof  of  extrinsic  facts  necessary  in  action  for  misappropriat- 
ing funds  2908 

sufficiency  of  papers 2896 

plaintiffs  undertaking  on. 2896 

contents  of  order  2897 

execution  of  order 2893 

constable's  return 2899 

plaintiff  must  appear  when  notified 2899 

defendant  to  be  kept  in  custody 2900 

motion  to  discharge  from  arrest 2901 

effect  of  order  discharging 2902 

(  when  summons  accompanied  by  order  returnable 2877 

discharge  of  defendant  on  adjournment  by  plaintiff 2964 

undertaking  for  discharge  of  defendant  pending  adjournment.  2963 

XIV.  In    New    York    municipal    courts.       See,  also,  "  Nmw  York 

Municipal  Courts." 

order 3210,  3211 

proceedings  on  order 3218 

XV.  In  local  courts  of  Albany  and  Troy. 

in  Troy  justice's  court    3210.  3211 

in  Albany  city  court   8210,  32il 

Aaaault  and  Battery. 

included  in  term  "  personal  injury  "   3343 

limitation   of  actions   384 

jurisdiction  of   N.    Y.   city   court  over  actions  for   assaults  on 

vessels 317 

arrest  in  marine  action  in  N.  Y.  city  court 3177-3187 

excepted  from  jurisdiction  of  justice's  court   2863 

of  Albany  city  court   2863,  3223 

of  Troy  justice's  court    2863,  3223 

costs  when  recovery  is  less  than  $50  8228 

Aagenment  of  Damagei. 
1.  In  actions. 

by  jury  in  action  to  recover  money   1183 

on  judgment  by  default   1215 

in  replevin   after  trial    1726 

on   judgment   by  default 1729 

deposition  without  state  for  use  on   888 

in  action  for  negligently  causing  death 1904 

II.  Writ  of. 

for  general  provisions,  see  "  Writs." 

a  state  writ   1991 

substituted  for  writ  of  ad  quod  damnum  1991*  2103 
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Assessment  of  Damages  —  Continue** 

II.  Writ  or  —  Continued. 

may  issue  on  behalf  of  United  States. •«.••••••••••  •••.....  SUt 

application  for  writ. 2104 

attorney-general  or  district  attorney  to  make  application 2106 

to  whom  writ  directed 2100 

contents 2107 

*    advertisement  of  notice  of  execution 2106 

sheriff  to   summon  jurors 2100 

jurors  to  be  sworn 2110 

view  by  jury 2111 

jury  to  make  inquisition 2111 

second  jury  on  disagreement  of  first 2111 

inquisition  to  be  signed  and  filed 2111 

return  of  sheriff  to  writ 2111 

notice  of  application  to  confirm  or  set  aside 2112 

setting  aside  inquisition 2113 

order  confirming 2114 

vesting  of  title  in  state 2114,  2110 

state  treasurer  to  pay  damages  to  governor 2115 

governor  to  pay  damages  into  court 2110 

investment    of 211? 

determination  of  claims  to  money  paid  into  court 2118 

Assets. 

See,  also,   "Decedents'  Estates;"  "Executors  and  As- 

MINISTRATORS." 

defined,  in  surrogate's  practice 2514 

order  or  decree  as  evidence  of. • •••••••••• • 26ft 

Assignee. 

may  include  cost  of  bond  in  commissions W0 

not  to  be  arrested,  except  for  personal  act 653 

official,  security  for  costs  by 3288,  3270.  3271 

consent  of,  to  discharge  of  insolvent 2151 

Assignment. 

by  insolvent  debtor,  see  €€  Insolvent  Debtors.'* 
on    application    for  discharge  from  imprisonment  under  execu- 
tion,  see  "  Execution." 

assignee  of  claim  may  sue.  a> 1000 

what  claims  or  demands  assignable 1010 

of  cause  of  action  for  usury 1911 

judgment   assignable 1912 

when  transfer  of  judgment  conveys  cause  of  action 1912 

assignee  takes  subject  to  equities  accruing  before  notice 1000 

counterclaims  in  actions  on  assigned  claims 502 

in  actions  by  assignees  of  bills  and  notes • 502 

substitution  or  joinder  of  assignee  as  party - 756 

assignor  of  judgment  must  acknowledge 1202 

of  undertaking  on  attachment  on  discharge  of  defendant 710 

of  right  to  sheriff's  deed  on  sale  or  execution 1474 

action  by  assignee  to  recover  chattel 1002 

liability  of  transferee  of  cause  of  action  for  costs 8217 

Assignment  for  Benefit  of  Creditors. 

petition  of  surety  of  assignee  to  be  relieved  from  bond W2 

preference  of  actions  by  or  against  assignee T01 

filing  notice  of  assignment  of  judgment 1263 

consent  to  discharge  insolvent  debtor. •••• •••••••• •  21SS 

Assistance. 

when  writ  Issues  In  condemnation  proceeding SRI 
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loeiatlona. 

jurisdiction  of  county  court  over  joint-stock  associations 841 

action  by  or  against  president  or  treasurer 1919 

right  of  action  against  members  not  affected  1928 

what  deemed  an  association 1919 

death  or  incapacity  of  member  does  not  affect  action 1920 

substitution  of  successor  of  officer 1920 

effect  of  judgment  against  officer 1921 

issuance  of  execution  against ; 1921 

action  against  members  after  execution  against  association..   1922 

limitation  of  action  against  members  suspended 1923 

misnomer  of  member . 1924 

improper  joinder  of  person  not  liable  or  dead 1924 

provisions  relative  to  determination  of  claim  to  real  property 

applicable    • ; MM 

services^  of  summons   by   publication   upon   unincorporated 
associations 438 

9 

Attachment. 

I.  When  warrant  granted. 

by  whom  granted  in  city  court  of  New  York. 827 

time  for  rendition  of  final  decision 719 

not  to  be  granted  with  arrest  or  injunction,  except,  etc 719 

in  what  actions  granted   635 

facts  required,  to  procure  warrant . 636 

in  action  against  public  officer  for  peculation 637 

Bay  be  granted  to  accompany  summons 638 

may  issue  on  counterclaim 720 

not  granted  on  submitted  controversy 1281 

in  action  to  charge  joint  debtor  not  summoned  in  previous 

suit  1946 

service  of  summons  after. 638 

affidavits  to  be  filed 639 

undertaking  on 640 

contents  of  warrant. ..••••.•••<. 641 

to  whom  warrant  directed 641 

undertaking  not  avoided  by  defect  in  warrant «...  642 

not  Invalidated  by  want  of  jurisdiction 642 

security  not  required  from  state,  municipality,  etc 1990 

liability  of  state,  municipality  or  officer  for  damages «...  1996 

II.  Execution  or  warrant  fending  the  action. 

sheriff  to  execute  warrant  of  city  court  of  New  York. .......  888 

levy  by  sheriff  after  term  of  office 644 

levy  on  defendant's  property 644 

seizure  of  books  of  account,  vouchers,  etc 644 

evidences  of  title 644 

unpaid  subscription  to  foreign  corporation 646 

shares  or  bonds  of  corporation 647 

bonds,   notes  and  instruments  for  payment  of  money 648 

interest  as  legatee  or   distributee 648 

interest   in    real   property 645 

notice  of  attachment  of  real  property. .    64f 

personal  property  capable  of  manual  delivery 641 

personal  property  not  capable  of  manual   delivery 649 

property  discovered   in   action  by  sheriff 64A 

third  person  to  furntah  certificate  of  defendant's  interest 660 

examination  of  person  refusing  certificate  of  interest 651 

undertaking  to  carrier  by  water    652 

connivance  to  prevent  levy  on  poods  aboard  ship 653 

inventory  by  sheriff  and  appraisers 654 

Sheriff  to  collect  debts,  etc.,   attached 655 

may  sue  on  debts,  etc..  attached • 655 

•etion  by  sheriff  in  aid  of  ntMchment 655 

action  by  plaintiff  in  aid  of  attachment 677 

Sale  of  perishable  goods  and  airimal* 666 
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Attachment  —  Continued* 

II.  Execution  of  warrant  pending  the  action  —  CobCIium4. 

enforcement  of  return  of  inventory 661 

refusal  to  return  inventory  a  contempt 661 

levy  not  superseded  on  appeal 1311 

additional  allowance  to  plaintiff  when  property  attached.  8251  8361 

computation  of  additional  allowance 8361 

sheriff's   fees  on 8807 

for    levying   on    warrant 3307 

for    inventory    and    appraisal 3307 

poundage    3307 

exemption   of   exhibits   at   exhibitions 1404a 

III.  Vacating  oe  modifying  waeeant;  increasing  secumty. 

when   warrant  "  annulled  " •  8343 

who  may  move 863 

what  relief  may  be  asked 663 

motion  to  vacate  or  modify  or  increase  security 662 

to  whom  application  made 683 

time  for  rendition  of  final  decision Til 

on  what  papers  made 661 

denial  of,  not  to  prejudice  subsequent  motion tt6 

restoration  of  attached  property  to  defendant  7A* 

restoration  of  books,  vouchers,  etc.,  to  defendant 716 

delivery  of  undertakings  to  defendant 710 

assignment  of  undertakings  to  defendant 716 

defendant  to  be  substituted  in  sheriff's  action 710 

cancelling  notice  attaching  real  property • 711 

sheriff  to  file  warrant  and  return  thereon • 713 

IV.  Discharge  op  attachment. 

motion  for  discharge • £7 

undertaking  on   application ••  666 

application  by  one  of  several  defendants 669 

undertaking  by  one  of  several  defendants 686 

sureties  to  justify  if  required 860 

sheriff  to  retain  property  until  justification 891 

provisions  aoply  to  vessels 603 

partner  of  defendant  may  apply 888 

undertaking  by  partner  of  defendant.  . . . . . v 601 

proceedings  to  ascertain  value  or  sufficiency  of  sureties 895 

notice  of  application .* 806 

undertaking  by  junior  creditor  to  prevent  release  of  foreign 

vessel 781 

restoration  of  attached  property TOO 

of  books,   vouchers,   etc 710 

delivery  of  undertakings  to  defendant 710 

assignment  of  undertakings  by  sheriff  to  defendant 710 

•    defendant  to  he  substituted  in  sheriff's  action 710 

cancellation  of  notice  attaching  real  property 711 

sheriff  to  file  warrant  and  return  thereon 713 

V.   PlEPEEENCES  BETWEEN   WAEBANT3. 

rule  as  to  executions  governs • 887 

levy  under  junior  warrant ^ 838 

undertaking  by  junior  to  prevent  release  of  foreign  vessel. . .  •  701 

subsequent  attachment  of  foreign  vessel 709 

rights  of  junior  in  action  in  aid  by  senior  and  sheriff 70S 

action  in  aid  by  junior  jointly  with  sheriff. 704 

rights  of  third  and  subsequent  creditors 7U6 

order  of  preference  as  against  execution. 1407,  1408 
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Attachment  —  Continued. 

VI.  Claims  of  third  parties  to  property. 

trial  of  claim 108,  109,    §67 

indemnity  by  plaintiff  to  sheriff 668 

affidavit  of  claimant 657 

application  by  claimant  to  court 658a 

undertaking    658a 

justification  of  sureties  . . . . 658a,     690 

retention  of  property  until  justification 658a,     691 

payment  of  sheriff's  fees,  etc 658a 

action  by  sheriff  on  undertaking 658a 

finding  not  to  prejudice  claimant 650 

sheriff  to  keep  property  or  proceeds  until  judgment 674 

pavment  of  money  into  court 675 

release  of  surplus  property 676 

sheriff's  fees  tor  notifying  jury 3307 

1.  Domestic  vessels. 

proceedings  on  claim 660 

appraisal    661 

undertaking  for  release 662 

order  for  discharge 663 

action  by  defendant  on  undertaking 664 

action  by  sheriff  on  undertaking 664 

defences  in  action  on  undertaking 665 

sale  by  sheriff   671-673 

2.  Foreign  vessels. 

claim  of  ownership , 666 

appraisal    666 

notice  of  appraisal  667 

undertaking  by  plaintiff 668 

discharge  of  foreign  vessel 669 

discharge  on  claim  of  title 670 

sale  by  sheriff   671-673 

VII.  Actions  in  aid  or  attachment. 

by  sheriff 656 

by  plaintiff * 677 

costs  in  action  by  plaintiff 677 

leave  to  plaintiff  to  sue 678 

joining  plaintiff  with  sheriff 679 

management  is  subject  to  direction  of  judge 680 

rights  of  junior  in  action  by  senior  and  sheriff 703 

by  junior  plaintiff  jointly  with  sheriff 704 

VIII.  Proceedings  after  judgment. 

entry  of  judgment  by  default  on  service  by  publication 1217 

to  whom  execution  issues 706 

when  judgment  enforceable  only  against  attached  property..  707 

requisites  of  execution  after  levy  of  attachment 1370 

how  judgment  satisfied   708 

order  of  sale  of  property 708 

concealing  or  withholding  property 708 

collection  of  debts  and  choses  in  action 708 

sale  by  sheriff  under  order  of  court 708 

warrant  revived  by  reversal  of  judgment  for  defendant 3343 

effect  of  stay  of  proceedings  on  final  judgment  for  defendant.  3343 

IX.  Actions  against  sheriff. 

Substitution  of  indemnitors  as  defendants 1421 

notice  of  application   1422 

terms  on  substitution 1423 

when  indemnity  relates  to  part  of  property 1424 

proceedings  when  officer  is  joined  with  indemnitors 1425 

effect  of  order 1426 

officer  must  give  notice  of  action 1427 

property  seized  under,  not  to  be  replevied 1690 
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Attachment  —  Cob  tinned. 

X.  In  justices'  courts. 

in  what  actions  warrant  may  be  granted gj> 

affidavit  on  application  • • 2908 

grounds  for  issuing  warrant 2QQf 

to  be  issued  with  summons •••  200? 

form  and  contents  of  warrant 29fl7 

plaintiff's  undertaking 2008 

execution  of  warrant 2909 

sale  of  perishable  property » •  2BPfl 

service  of  summons  and  warrant  on  defendant 291t 

undertaking  by  defendant 2811 

re-delivery  to  defendant 2811 

claim  by  third  person • 2912 

bond  of  claimant  and  delivery  thereon 2912 

judgment  in  action  on  bond  of  claimant 2913 

action  by  defendant  on  claimants  bond 2914 

return  of  warrant 2915 

motion  to  vacate  or  modify  warrant 2916 

notion  to  increase  plaintiff's  security a 2916 

effect  of  vacating  warrant  on  jurisdiction  of  justice 291? 

proceedings  when  summons  not  personally  served 2918 

effect  of  judgment  when  summons  not  personally  served 2918 

execution  when  summons  not  personally  served.... 2918 

property  levied  on,  cannot  be  replevied... 1690,  2919 

XI*  In  local  courts. 

1.  New  York  city  court. 

proof  required  to  obtain  warrant 8169 

order  for  service  of  summons  without  city  or  for  publics* 

tiox    8170 

sale  of  perishable  property  levied  on SITS 

2.  New  York  municipal  courts. 

when  warrant  to  issue S210.  3211 

f,  In  Albany  and  7Voy. 

when  warrant  to  Issue • 821Q,  9811 

Attendant*. 

of  courts,  not  to  practice  as  attorneys 62 

how     furnished SI 

of    appellate    division 221.    242 

of  court  in  Kings,  Queens  and  Richmond  counties 95,      96 

sheriff  to  designate  constables  and  deputies 97,      SS 

penalty   for  neglect  to  attend • 99 

of   New    York   city   court 335-^TT 

tenure   of  ^  office   and  fees  not  affected 3354 

compensation 3312 

of  surrogates  courts * 2198 

Attorneys*. 

I.  Qualifications  and  admission. 

refusal  of  admission  for  fraudulent  acts 66 

examination   and   admission «. 56 

board   of   law   examiners   created 36 

ruleu   for   admission   of 193 

rules    of    examination 56 

changing   rules   for   examination   and   admission 57 

rules  may  exempt  graduate   from   clerkship •  56 

admission    of,    from    other    states 66 

oath    of   office •  59 

certificate    of    admission •  59 

residence  in  adjoining  states 60 
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Attorneys  —  Continued. 

fl.  Suspension  and   removal. 

suspension  for  misconduct «7 

disqualified  on  conviction  of,  felony 67 

disbarment  of  former  prosecutor  for  defending  prosecution..  80 

to  be  suspended  or  removed  only  on  notice 68 

service  of  notice  without  the  state 68 

district  attorney  to  prosecute  cases  for  removal 68 

removal  operates  in  every  court 61) 

vacating  order  of  debarment 07 

expenses  of  proceedings  to  remove 68 

111.  Whew  disqualified  to  act. 

of  judge,  in  matter  before  him 50 

partner  of  judge   before  judge 49,  50 

clerk  of  judge  before  judge 30 

clerk,  etc.,  in  his  own  court 61 

sheriff,  coroner,  etc.,  not  to  practice 62 

of    surrogate 2474 

clerks   of   surrogates'   courts 2502 

district  attorney,  etc.,  not  to  defend  after  he  leaves  office...  70 

partner  of  district  attorney,  etc.,  not  to  defend  prosecutions.  7S 

constable  and  law  partner  of  justice  before  justice 28*0 

judge  of  court  of  claims 270 

|V.    PlOflSSIOHAL  DUTY  AND  CONDUCT. 

non-payment  of  money  a  civil  contempt 14 

misbehavior,  neglect  or  disobedience  a  civil  contempt 14 

assuming  to  act  as,  without  authority 14 

only  attorneys  to  practice  in   New  York  city 68 

penalty  for  unlawfully  practicing  in  New  York  city 64 

treble  damages  for  deceit 70 

deceit  a  misdemeanor   70 

treble  damages  for  wilfully  delaying  cause 71 

not  to  lend  name 72 

not  to  buy  claim    # 73 

not  to  give  consideration  to  procure  business 74 

misdemeanor  to  buy  claim  or  illegally  procure  business. .....  75 

talcing  bond,  etc.,  not  within  prohibition  against  buying  claim.  76 

party  prosecuting  in  person  within  prohibitions  on  attorney..  \  . 
corporation    engaged    in    business    of    conducting    litigation, 

within    same    prohibitions 77 

unlawfully   defending  prosecution  is  misdemeanor 80 

may  defend  himself  in  person 81 

If abic  for  costs  for  pleading  scandalous  matter (45 

order  of  arrest  in  action   for  malpractice 549 

in  action  for  misapplied  funds 540 

in  justice's  court  for  misappropriating  funds 2895 

limitation  of  action  for  money,  etc.,  received  by 410 

communications  to.  are  privileged   *°* 

privilege  waived  when  attorney  subscribes  will  aa  witness....  886 

V.   APFEAftAKCE  AMD  AUTHORITY. 

appearance  may  be  by 55 

In  justice's  court  2886 

assignment  to  conduct  action  by  or  against  poor  person . .  458,  460 

46S 

may  appear  In  proceedings  instituted  by  state  writ 1995 

of  relator  in  state  writ  deemed  attorney  for  people. .........  1905 

proceedings  on  death  or  disability 65 

appearing  for   two  or  more  defendants   to  receive  one  copy 

complaint .# 479 

want  of  warrant  of  attorney  cured  by  judgment  on  verdict, 

etc 721 

immaterial  omissions  of,  cured  by  judgment  on  verdict,  etc. . .  721 

may  satisfy  judgment  within  two  years  after  entry 1260 
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Attorney*  —  Continued. 

V.  Appearance  and  authority  —  Continued. 

revocation  of  authority  to  satisfy  judgment 128* 

proof  of  authority  to  appear  in  justice's  court 2899 

production  of  authority  of  plaintiff's  attorney  in  action  of 

ejectment     1512-1514 

not    liable     for    costs    because    of    contingent     interest    in 

recovery     324* 

liability  for  costs  when  security  not  given 3273 

VI.  Subscription  op  process  and  pleadings. 

process  to  be  subscribed  or  indorsed  by 24 

to   subscribe   summons • 417 

pleadings 520 

notice  of  appearance,  answer  or  demurrer 421 

order    of    arrest -  •  •  561 

warrant    of   attachment J*l 

offer  and  acceotance  of  compromise 74" 

verification  of  pleadings  by 525 

of    account 531 

VIL  Service  op  rApsts  on. 

service  of  papers   on 796 

by   leaving  at   residence 797 

by  leaving   in   office 797 

by  leaving  with  partner*  clerk,  or  person  in  charge  of  office.  797 

after  appearance,  papers  to  be  served  on  attorney 799 

VIII.  Compensation. 

compensation     for    services 66 

lien  for  services  on  cause  of  action 68 

lien  not  affected  by  settlement 66 

determination   and  enforcement  of  lien 66 

costs  to  poor  person  payable  to  attorney 467 

not  entitled  to  witness  fees  for  testifying  for  client 3288 

IX.  Privilege  and  exemptions. 

communications   to,    are    privileged 835 

privilege    from   arrest ,. 565 

furniture  and  library  of  householder  exempt  from  execution.   13i»I 

exemption   from  jury  service 1090,   1081.  1127 

proof    of   exemption.,...' 1062,1128 

Attorney- General.  i 

I.  Powers  and  duties. 

partner  not  to  defend  prosecutions 7S 

not  to  defend  after  leaving  office 79 

to  represent  state  before  court  of  claims 270 

superintendent  of  public  works  to  assist  in  canal  claims....  270 

to  approve  bond  of  depositories  of  court  funds 746 

to  appear  for  state  in  foreclosure  of  realty 1627 

searches  to  be  made  without  charge  for 3290 

may  appeal  from  discharge  of  prisoner,  on  habeas  corpus .  2059 

application  by,  for  habeas  corpus  to  testify 2011.  2012 

no  fees  or  undertaking  to  brinv  up  prisoner  on  habeas  corpus  2002 

to  make  application  for  writ  of  assessment  of  damages. ....  2105 

to  anpenr  on  application  to  discharge  of  insolvent  debtor....  2207 

as  to  final  accounting  of  receiver  of  corporation 24SH 

II.  Service  op  papers  on. 

notice  of  claim  against  state  to  be  filed  with '. . .     264 

summons  in  action  for  partition 1594 

citation  on  petition   for  administration  . . . .. -^ 

on  accounting   by   executor   or   administrator ..  2740 

notice   of  application   to   discharge  insolvent  debtor....  2165,  2207 
in  action  to  enforce  mechanics'  liens 3408 
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Attorney-General  —  Continued*  . 

III.  Actions  by. 

causes  of  action  against  same  defendant  to  be  joined........  1968 

consolidation  of  actions  by  people  against  different  defendants.  1968 
joinder  of  relator  as  party  plaintiff  in  action  by  people......  1986 

relator  to  give  security  for  costs,  etc • 1986 

compensation,  when  relator  joined  as  party  plaintiff 1986 

when  he  must  begin  action  against  corporation 1808 

against  directors  and  officers  of  corporation  for  misconduct . .  1782 

in  name  of  people  to  dissolve  corporation 1785,  1786 

reference  of  issues 1012 

to  annul   corporation •  1797,  171)8 

by  people  to  recover  public  funds 1976 

to  vacate  letters  patent   1967-1960 

in  name  of  people  against  usurper  of  office  or  franchise.  1948-1956 
See  "  Quo  Warranto." 

to  recover  penalty  or  forfeiture 1962-1964 

limitation  of  action  for  penalty  or  forfeiture. ••..••  •••••...     387 

on  undertaking  in   contempt   proceedings 2290 

against    sheriff    for    taking    insufficient    undertaking    in    con- 

tempt  proceedings 2291 

ejectment  for  real  property  escheated  or  forfeited 1977*1982 

application  for  state  writ 1998 

notice  of  motion  for  temporary  receiver  on  voluntary  dissolu- 
tion of  corporation  .«•••••••••• •••••••••••••••••••• 


A  war*. 

See  M  Arbitration." 

B. 
Mall. 

I.   GENERAL  PROVISIONS. 

fictitious,  punishable  as  a  civil  contempt • »••«••      li 

custody  of  person  surrendered  in  exoneration  of  bail.. •••.«•     110 
surrender  on  removal  of  action  from  county  to  supreme  court.    846 

on  hearing  on  habeas  corpus   ;•••.• 2035 

fixing    and    allowing    on    certiorari    to    inquire    into    deten- 
tion   2045-2048 

pending  appeal  on  habeas  corpus  or  certiorari •••  2060-2064 

notice  of  j ustification  in  N.  Y.  city  court ••••••••••  8161 

II.  On  order  or  arrest.     See  "  Arrest." 

Bankruptcy. 

preference  of  actions  by  or  against  trustee. ••••••  ••••••••••••     T91 

notice  of  title  of  trustee  to,  of  judgment •••••••«••••••  1263 

discharge  in,  as  ground  for  vacating  arrest 568 

discharge  of  judgment  against  bankrupt 1268 

lien  on  real  estate,  not  affected 1268 

notice  of  application  ••  1268 

summary  proceedings  to  dispossess  bankrupt  tenant 2231 

stay  of  warrant  on  undertaking  for  rent • •  2254 

trustee  to  give  security  for  costs • •  8268 

bankrupt  to  give  security  for  costs ••••* ••••••  8269 

Banks. 

See,  also,  "  Savings  Banks." 

petition  by,  for  change  of  name 2411 

superintendent  of  banks  to  approve  change. 2411 

contents  of  petition  for  change 2412 

order  changing,  to  be  filed  with  superintendent  of  banks 2414 

excepted  from  provisions  for  voluntary  dissolution 2420 

action  on  notes  and  bills  ased  *s  money,  not  limited 
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Banks  —  Continued* 

limitation  of  actions  for  penalties  against  directors  sad  

holders 3M 

preference  of  actions  against  banks  of  issue 791 

•rder   of   arrest   in   action   against  agent   for    misappropriating 

funds 549 

#  in  justice's  court 2896 

deposit  of  money  collected  on  attachment ©75 

of  decedent's  funds  or  property j&j* 

designation   of  depositories   of  court  funds <r..  746 

accounts  of  depositories *  . .  7"2 

certificates  to   deposits  of   court   funds 7^3 

flaatardy. 

See,   t'"o,   *'  j'^EciTinACY." 
sittings  of  court  may  be  private 5 

Battery. 

Sec  "  Assault  and  Batte*y." 

Bawdy  Houaea. 

summary  proceedings  to  dispossess  tenant 281 

notice  by  neighbor  to  owner  to  commence  proceedings 2237 

petition  by  neighbor  2237 

service  of  precept  on  landlord   2242 

final  order  against  occupant  in  proceeding  by  neighbor 2249 

warrant  to  dispossess  defendant 225»i 

Bigamy. 

ground  for  annulling  marriage • 1?43 

Bill  of  Particular*. 

court  mav  order   581 

penalty   for  default    531 

in  action  in  justice's  court 2M2 

Bills  and  Yote*. 

not  to  be  acknowledged  or  proved 937 

when  notary's  certificate  of  protest  and  notice,  evidence 923 

service  of  affidavit  denying  notice  of  protest. 923 

when  notary's  protest  evidence  of  demand 934 

when  memorandum  by  notary  evidence  of  notice 624 

proof  of  presentment  and  protest  of  foreign  bills &5 

may  be  attached 648 

holder  to  certify  defendant's  interest  when  attachment  levied. . .     650 

sale  on  execution,  when  attached 7(8 

deemed  assets  in  hands  of  executors,  etc Ttt% 

action  on,  of  moneyed  corporation  not  limited 393 

how  pleaded 534 

counterclaim  in  action  by  transferee 5G2 

joinder  of  parties  severally  liable 454 

action  by  transferee  of 1909 

by  drawer  or  indorser  for  costs  and  expenses 1916 

order  for  trial  in  action   against  corporation 1778 

extension  of  time  in  action  against  corporation.  — 1778 

actions  on  lost  instruments 1917 

indemnity  on  judgment  on  lost  instrument 1917 

no  indemnity  by  state,  etc.,  on  lost  instruments 1918 


Bill*   of   Exclinnge. 

See  "  1  Jills  and  Notes. 


*l 


Board   of  Claim*. 

Sec  "  Court  ok  Claims." 
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Board*. 

included  In  ••  body  or  officer  '*  on  review  by  certiorari 2t46 

is  "person  "  under  condemnation  law &58 

service  of  mandamus  on 2070,  2071 

of  certiorari  on    2130 

action  by  people  against,  for  public  funds 19691076 

preference  of  action  by  people  against 789 

order  of  arrest  m  action  against 549 

attachment  in  action  against 637 

injunctions  against  boards  of  state  officers 605 

taxpayer's  action  against   1925 

may  administer  oaths  843 

issuance  of  subpoena  by 854 

recalcitrant  witnesses  before    856 

habeas  corpus  to  bring  up  person  to  testify  before 2009 

no  security  on  appeal  by  board  of  state  officers 1313 

arbitrators  have  powers  of  boards  over  witnesses 2370 

Body  Execution. 

See  "  Execution,"  XIII. 
Bon  An. 

See,  also,  "  Undertakings." 

I.    AS   PROrtftTY   AND   C II OSES   IN    ACTION. 

attorney    not    to    purchase 73,    75,       76 

justice   or   constable   m  t    to    purchase 3137,  3138 

action  on   penal   bond 1015 

legal  effect  of  condition  of  penal  bond 1915 

jurisdiction    of    justice 2802 

damages  for  breach  in  action  in  N.   V.   city  court 316 

may    be    attached 048 

holder   to   certify   defendant's   interest   on   attachment 050 

sale    on    execution    when    attached 708 

levy  of  execution  on  government  and  corporate  bonds 1411 

deemed  assets  in  hands  of  executors,  etc 2672 

ll.  Form  and  sufficiency  in  actions  and  special  proceedings. 

form     812 

further     protection     for 813a 

to    be    acknowledged 810 

party   need   not   join    with    sureties 811 

one  t  surety    sufficient,    unless,    etc 811 

puling  in   fictitious   surety   punishable   as   contempt 14 

fidelity   or   surety   company   equivalent   to    two   sureties 811 

execution    of,    by    fidelity    or    surety    company 811 

justification  by   fidelity   or   surety   company 811 

affidavit    of    sureties    or    party 812 

approval  by  court   or   j  udgc 812 

petition  by  surety  to  be  relieved 812 

accounting  by  principal  on  petition  of  surety  to  be  relieved.     812 
revocation    of    appointment   of    principal    for    failure    to    file 

new    bond    «12 

examination   of  sureties 813a 

when  several  sureties  may  justify  in   smaller  sum 813 

agi  cement   for   deposit  in  trust  company,   etc 813 

to  be  filed 810 

not    afTectcd    by    change    of    parties 815 

immaterial  variance  from  statutory  requisites  does  not  affect.     720 

amending  defects   in 730 

not  impaired  by  removal   of  action   from  county  court 3-40 

by   claimant   on   attachment    in    justice's   court 2012 

of  committee  of    lunatic,  on   petition  to  sell   realty 2351 

of   guardian    of    infant,    on    petition    to    sell    realty 2352 

III.  Actions  on  bonds  in  actions  avh  srm\L  rRocthoiNCS. 

no  appeal  to  court  of  appeals  from  judgment  of  affirmance  in 

action   on   individual    bor-1    on    apical 191 

Action  by  parly  on  bond  to  pci;.1l  or  public  officer 814 
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Bonds  —  Continued. 

III.  Actions  on'  bonds  in  actions  and  special  proceedings.—  Continued 

leave  to  sue  on  bond  for  benefit  of  litigant 814 

jurisdiction  of  N.   Y.  city  court  of  actions  on  bonds  in  that 

court 316 

action  on  bond  of  claimant  on  attachment  in  justice's  court.  2913 

2M4 

action  on   bond  on  petition  to  sell   realty 2333 

IV.  Or  OFFICIALS. 

receivers,  trustees,  etc..  deemed  officers 1890 

assignee   of   insolvent   debtor   deemed   officer I860 

on   assumption   of   public    office 1951 

:lcrk    of    court    of    appeals 199 

)i  depositaries  of  public  funds 746 

guardian   ad  litem  of  infant.... 474-476 

in    partition    1536 

for   legacy  or   distributive  share 183d 

guardian  of   infant   after   partition 1551 

committee   of   incompetent 2337 

on   application   to    sell    real    property    of   infant    or    incompe*  

tent 2351-2353 

of  receiver 715 

increasing  bond  of   receiver 715 

V.  Actions  on  official  bonds. 

receivers,  trustees,  etc.,  appointed  by  court  deemed  officers..  1890 

assignee  of  insolvent  debtor  deemed  officer I860 

in  what  court  to  be  brought 1890 

when    demand    necessary 1W1 

application    for    leave,    ex    parte 1593 

order   vacating  t  leave    on    notice 1S§8 

of  sheriff,    application    for   leave   to   sue   on 1880 

order  granting  leave   1881 

where   to   be   brought 1881 

actions  for  other   defaults  not  affected  by  pendency..  1882 
indorsement   on   execution  directing  manner  of  collec- 
tion     1985 

sureties  may  plead  previous  payments,  etc.,  as  defence.  1884 

ratable    distribution    among   claimants 1885 

of  surrogate,  leave  to  sue  upon 1886 

county  treasurer,  leave  to  sue  on.  for  failure  to  pay  money. .  1887 

leave  to  sue  on   official  bonds  of   other  officers 1888 

provisions  relating  to  sheriff  apply  to  other  officers •  1880 

VI.  In  surrogate's  court.     See   Surrogate's  Court. 

Books. 

discovery    and    inspection,    see    "  Discovery." 

production  compelled  only  by  order  or  subpoena  duces  tecum..  867 

of  foreign  corporation  are  presumptive  evidence 909 

admissibility  of  copy  of  books  of  foreign  corporation 930 

verification  of  copy   of  book  of  foreign  corporation 931 

general  provisions  for  discovery  applicable  to  surrogate's  court.  2770 

proceedings   to   compel   delivery  to   public   officer 2471a 

proceedings  to  obtain,  after  judgment  determining  title  to  office.  1952 

demand  for,   after  judgment  determining  title  to  office 1951 

seizure   of  books  of   account  under   attachment 644 

restoration  on  vacating  or  discharging  attachment 710 

Boundaries. 

may  be  subject  of  arbitration 2365 

Breach  of  Peace. 

when   a  criminal  contempt 0 
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Breach  of  Promise  to  Marry. 

pleading  matter  in  mitigation  of  damages 508 

proof    in    mitigation    of    damages ' 686 

order  of  arrest  in  action  for 549 

claim   for  damages   not  assignable 1910 

attachment  not  to  issue   685 

excepted    from    justice's   jurisdiction 2862 

of    Albany   city   court 8223 

of  Troy  justice's  court 8228 

Bribery. 

of  officer,  by  juror  in  New  York  county 1122 

acceptance  of  bribe  from  juror  in  New  York  county 1123 

concealment  of  offer  to  take  bribe   from  juror  in   New  York 

county  .  .  .  .   1124 

to  induce  omission  of  juror's  name  in  Kings  county 1158 

penalty  where  juror  accepts  bribe 1194 

Brida-es. 

damages  for  cutting  timber  for..... 1668 

Brokers. 

order  of  arrest  in  action  for  funds  or  property  misapplied....  549 

in   justice's  court 2806 

Bronx  County. 

fees  of  recording    officers 3332a-3332d 

Brooklyn,  Justices'  Courts  In. 

appointment    of    interpreters 3121-3124 

designation    of    attendants 3125 

when  court  to  be  opened 3133 

removal  of  action  to  county  court 2934 

appeals  from  judgments  of 3068 

provisions  relating  to  justices'  courts  applicable 3133 

Broome  County. 

jail   liberties  for 145 

Buffalo,  Municipal  Court  of. 

is  not  a  court  of  record 8 

removal  of  action  on  answer  of  title 2968 

summary   proceedings   to   dispossess 2234 

discharge   from   imprisonment   on   execution 8033 

Burying:   Grounds. 

exempt     from    execution • 1895 

designation  of,  as  exempt 1396 

By-Laws.  x 

of   municipal   corporations,   proof   of -...  941 

O. 
Calendar. 

may  be  ordered  printed ..••■  19 

expense  of  printing  a   county  charge 20 

preparation   and   distribution 977 

notes  of  issue  to  be  entered  on . r ..... .  977 

order   of   issues   on .• 978 

order  of  disposition  of  issues 978,  979 

trial  terms  for  actions  on  contract,  etc 232 

classification    of    issues 977 

preference  on.   see   "  Preference." 

contested  application  for  insolvent's  discharge  to  be  placed  on..  2167 

retention  of   place  on   amendment  of   pleading 723 

payment   of   sheriff's    calendar    fees 8807 
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Canals. 

filing  of  claims  and  notices 270 

compromise  of  claim  against  state 270 

officers  exempt  from  jury  service 1039,  1030 

Canada. 

wills  of  personal  property  executed  in   . 2811 

Carriers. 

actions   against    1945 

undertaking  when  attachment  levied  on  goods  aboard  vessel...  052 

connivance  to  prevent  levy  of  attachment  on  goods  aboard  ship.  653 

Case. 

judge  out  of  office  may  settle 25 

on  appeal  to  court  of  appeals  from  judgment  on  verdict  subject 

to  opinion  of  court   . 1338 

to  be   made  on  appeal  from  judgment  or  order  on  motion  for 

new    trial    907 

exceptions  may  be  stated  separately 997 

findings  on  facts  and  law  not  to  be  stated  when  they  appear  in 

decision   or   report    907 

contents    of    907 

rulings  and  remarks  of  trial  judge  not  to  be  altered 83 

not  required  on  motion  for  new  trial  before  trial  judge 908 

on  motion  for  new  trial  for  irregularity  or  surprise 90S 

on  appeal  on  exceptions  to  decision  or  report   908 

appeal  from  order  on  motion  for  new  trial  on  judge's  minutes 

to  be  heard  on  case  settled 909 

on  submission  of  controversy    1279.  12SA 

making  ana  settling  on  appeal  in  condemnation  proceedings 33R7 

statement  of  exception  in.  not  to  prejudice  motion  for  new  trial.  Iff*? 

final  judgment  not  stayed  by  preparation  or  settlement  of IMS 

order  refusing  resettlement  is  anpealable   1347 

necessary  to  review  facta  on  appeal  from  surrogate's  court....  2757 

settlement  of  case  on  trial  before  surrogate 2348 

costs  tor  making  and  servmir 331 

costs  for  making  and  serving  amendments   3251 

stenographer  not  to  be  interested  in  preparing  or  printing 82 

Cause  of  Action. 

See  "Actions." 
joinder,  see  "  Pleadings." 
transfer  of,  see  "Assignment." 
statement  of,  in  pleadings,  see  "  Pleadings." 

Caynara  County. 

allowance  to  grand  and  trial  jurors 83H 

Cemeteries. 

burying  ground  exempt  from   execution 13J» 

designation  of  exempt  burying  ground 1*^ 

waiver  or  release  of  exemption lw 

Census. 

certificate  of  director  of  census  admissible  ki  evidence 9" 

Certificates. 

admissibility  as  evidence,  see  "  Evidence,"   VIII. 
to    foreign    records,    etc.,    sec    *'  Evidence/'    X. 

Certiorari. 

I.    To   INQUIRE    INTO   DETENTION.  M| 

a    state    writ 18W 

for   general   provisions,   see   "  WaiTS." 

1.  ' 'Application  for  writ.  t^ 

copy  of  mandate  for  detention  to  be  given . 2W» 

penalty  for  refusing  copy  of  mandate  for  detention....  2066 

prisoners    entitled    to   writ 2015 
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Ce*tio***i  —  Coiitihtted. 

I.    To   INQUIRE    INTO   DETENTION  —  Continued. 

1.  Application  for  writ  —  Continued, 

not  entitled  when  detained  on  final  judgment,  order,  etc  2016 

when  detained  by  mandate  of  federal  courts 2016 

to  whom  application  to  be  made 2017 

application  to  be  by  petition . 2017 

essential  allegations  of  petition 201 9 

petition  to  be  verified 2019 

requisites  of  application  in  adjoining  county 2018 

$.  The  writ  and  its  issuance. 

when  writ  must  issue 2020  „ 

penalty  for  refusing  to  issue 2020 

may  issue  though  habeas  corpus  refused 3044 

habeas  corpus  may  issue  notwithstanding  certiorari 2044 

to  issue  in  lieu  of  habeas  corpus  if  offence  not  bailable. . .  2041 

when  issued  without  application 2025 

form  of  writ    2022 

cannot  be  made  returnable  on  Sunday 2015 

may  be  issued  on  Sunday 2015 

when  returnable  before  another  judge 2023 

not  to  be  disobeyed  for  defect  of  form 2024 

for  immaterial  error  in  prisoner's  name 2024 

for  misnomer  of  person  to  whom  directed 2024 

3.  Service  and  return, 

service  of  wit 2003 

service  when  defendant  conceals  himself. 2003 

may  be  served  on  Sunday 2015 

fees  to  be  paid  or  tendered.  .• 2005 

person  served  deemed  person  to  whom  writ  directed 2024 

person  served  to  make  return 2005 

requisites  of  return   , 2026 

commitment  for  disobedience  of  writ 2028 

proceedings  on  return  of  writ  in  lieu  of  habeas  corpus. . .  2042 

C  Production  of  prisoner. 

power  of  county  may  be  called  to  execute  attachment  or 

bring  up  prisoner 2030 

precept  to  bring  up  prisoner  on  disobedience  to  writ 202ft 

execution  of  warrant  to  bring  up  prisoner 2056 

return  on  warrant  to  bring  up  prisoner 2056 

concealing  prisoner  to  avoid  writ 2052,  2053 

warrant  to  bring  up  prisoner  about  to  be  removed 2054 

warrant  to  arrest  for  unlawfully  confining 2055 

proceedings  on  warrant  to  arrest  for  unlawfully  confin- 
ing   2056,  2057 

H  Remand,  discharge  and  allowance  of  bait. 

remand  of  prisoner  lawfully  detained 2032 

power  of  court  to  inquire  into  legality  of  mandate,  etc*  •  2034 

when  prisoner  under  civil  process  to  pe  discharged. .... .  2033 

prisoner  unlawfully  restrained  to  be  discharged  forthwith.  2043 
order  for  discharge  not  to  be  made  without  notice  to  per- 
son interested 2038 

district  attorney  to  have  notice  before  discharge  of  crim- 
inal prisoner 2C38 

discharge  on   bail    when   irregularly   committed   on  crim- 
inal charge 2035 

fixing  and  allowing  bail 2045 

by  whom  bail  to  be  taken 2046 

discharge  of  prisoner  bailed • 2047 

117» 


INDEX. 

Certiorari  —  Continued* 

L  To  inquire  into  detention  —  Continued. 

e.  Remand,  discharge  and  allowance  of  bail—  Continued. 

writ  of  discharge  abolished • 

service  of  order  to  discharge £048 

enforcing  order  for  discharge 20*9 

penalty  for  disobeying  order  for  discharge 2049 

when  prisoner  discharged  may  be  re-imprisoned  for  same 

cause 2050 

penalty  for  illegally  re-committing  discharged  prisoner...  2051 
'  dismissal  if  prisoner  lawfully  detained  and  not  entitled  to 

bail  2043 

4JL  Appeals. 

what  orders  are  appealable... 2058 

when  people  may  appeal •• 2059 

discharge  on  bail,  pending  appeal  by  people 2058 

admitting  to  bail  pending  prisoner's  appeal 2060 

recognizance    pending    appeal    by    prisoner    to    appellate 

division 2061 

by  prisoner  to  court  of  appeals 2062 

valid  for  adjourned  terms 2064 

custody  of  prisoner  pending  appeal  and  before  admission 
to    bail 2063 

VL   TO  REVIEW    DETERMINATION    07   INFERIOR  TRIBUNAL. 

a  state  writ 1991 

may  be  styled  writ  of  review • . .  • 1991 

for  general  provisions,  see  "  Writs." 

special  statutory  provisions  excepted....... 2147 

applies  to  civil  cases  only  and  criminal  contempts 2148 

amendment  of  proceedings  when  mandamus  proper 2148a 

1.  When  issued. 

when  writ  may  Issue • 2120 

"determination"    defined 2146 

"body  or  officer"  denned 2146 

nay  issue  to  officer  after  expiration  of  term 2196 

not  to  issuf  when  appeal  lies 2122 

not  to  issue  to  review  decision  of  civil  action  by  court  of 

record    2121 

not  to  issue  to  review  determination  which  is  not  final...  2122 

not  to  issue  when  re-hearing  may  be  had 2122 

to  issue  only  out  of  supreme  court,  except,  etc ;. .  2123 

when  to  issue  from  court  exercising  appellate  jurisdiction. 2124 
to  be  issued  only  within  four  months  of  determination . . .  2125 

extension  of  time  for  disability  of  relator 2126 

stay  of  proceedings  pending,  obtained  only  by  order 2131 

undertaking  to  procure  stay  of  proceedings 2131 

2.  Application  for  writ. 

how  application  for  writ  made •••• 2127 

to  what  court  made.  % •  • 2127 

granting  or  refusal  discretionary.. ••••••••••••• 2127 

notice  of  application ....•.••••••••••••••• •  2128 

service  of  notice ••••••••• 

8.  The  writ;  service  of  writ. 

when  and  where  returnable. ...••••••••••••••••••••.« 

to  whom  writ  directed •••••••••••••... 

mode  of  service  of  writ .•••••••••••••••••*. 

fees  to  be  paid  or  tendered • ••••••••••••« 
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XL  TO  REVIEW   DETERMINATION   OF   INFERIOR  TRIBUNAL  —  Contfatied. 

4.  The  return. 

person  served  to  make  return • • 2006 

extension  of  time  to  make  return... • 2183 

how  return  made 2184 

further  return  may  be  directed 2135 

affidavits  to   supplement  return 2139 

fees  for  making  return 2135 

proceedings  when  defendant  dead,  absent  or  incompetent.  2139 

penalty  for  omission  to  make  return 2135 

officer  failing  to  make  may  be  punished  after  expiration 
of  term 2136 

9 

6.  Hearing  and  determination. 

governed  by  rules  applicable  to  actions • 2133 

ringing  in  third  persons 2187 

hearing  upon  return 2138 

notice  of  hearing 2138 

when  defendant  dead,  absent  or  incompetent 2139 

what  questions   may   be   reviewed 2140 

final    order 2141 

awarding  and  enforcing  restitution 2142 

entry  and  enrollment  of  final  order 2144 

effect  of  enrollment  of  final  order 2145 

costs  discretionary   2143 

award  of  costs  by  final  order 2143 

additional  allowance  on  review  of  assessment  for  taxation.  3258 

Challenge. 

See  "  Jurors  and  Jury." 

Champerty. 

champertous  actions  by  attorneys 73-76 

grantee  of  lands  heltl  adversely  may  sue  in  name  of  grantor. . . .  1501 
costs  in  ejectment  by  grantee  suing  by  grantor. ••••••• ........  1501 

Chattel  Mortgage. 

action  to  foreclose,  see  "  Foreclosure." 

Chattels. 

action  to  recover,  see  "  Replevin." 

to  foreclose  Hen  on,  see  "  Foreclosure." 

to  recover  chattel  distrained,  triable  where  cause  arose...     983 

Children. 

See  "  Bastardy;  "  "  Decedents'   Estates;  "  "  Distribution;  " 
"  Divorce;  "  "  Legitimacy." 

Churches. 

not  subject  to  action  to  annul  corporation 1804 

to  judicial  supervision    1804 

to  action  to  dissolve  corporation   1S04 

excepted  from  provisions  for  voluntary  dissolution  of  corpora- 
tions   2431 

Citation. 

See  "  Surrogate's  Court." 

Cities. 

'    See,  also,  "  Municipal  Corporations." 

excepted  from  judicial  supervision 186* 

not  subject  to  action  to  dissolve  corporation • 1804 

to  action  to  annul  corporation • 1804 
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service    of    summons   on*. ........... ••• 431 

jurors  not  disqualified  because  residents  or  taxpayers 1179 

order  of  arrest  in  action   for  funds,  etc..  of 549 

attachment   in  action   to   recover   fundi  of 637 

proof    of    ordinances,    by-laws,    etc ....-_.    941 

action   for  cutting  trees,  etc..  on  lands  of 1667,1668 

proceedings  to  acquire  lands  excepted  from  repealing  clause  of 

condemnation    law .  •  • .  3383 

taxpayers'  actions  to  prevent  illegal  acts,  etc. 1925 

overseer  of  poor  may  sue  on  cause  arising  before  bis  term. .  1926,  192S 
action   against  overseer  of  poor   on   cause   arising  before   his 

term 1927    1928 

action  by  state  to  recover  public  funds * 1969 

execnted    from   jurisdiction    of   justice's   court 2S63 

venire  in  justice's  court   in   action  between   two  cities 2992 

deposit   of  justice's  books   with   city   clerk 3144-3147 

costs  when  action  brought  by  state  for  benefit  of  city 3243 

execution  against  wages  of  employees*  etc 1391 

City  Court  of  Albany. 

See  "Albany  City  Court." 
Oily  Court  of  Brooklyn. 

custody  of  seals,  records,  etc.  ■•**  >•••••*•«•••••••••••••.....      H 

City  Conrt  of  Loner  Inland  City. 

a   court   of  record ••••••••••»«,••,.. S 

City  Conrt  of  New  York. 

general   provisions  applicable 3159,  3347 

provisions  not  applicable .*. 3160 

I.  Constitution  of  court. 

a  court  of  record 2 

always   open    for    business 324 

justices,   duties,  etc 320 

suspension  of  justices   from  office 321 

designation  of  chief  justice,  duties 322 

designation  of  terms 3M 

assignment  of  justices  to  terms. 324 

where  terms  held 32s 

publication  ot  appointment  of  terms 326 

rules    of    practice 323 

justices  may  tane  oaths,  acknowledgments,  etc 826 

orders  to  be  made  by  justices  only. 32< 

II.  Officers,  attendants,  etc. 

dirk,    deputy    clerk,    and    assistants 3?S 

oaths  of  clerk,  deputy  clerks  and  assistants 331 

clerk  to  keep  judgment  docket .' • 1245 

fees    of    clerk 316** 

must  account  for  and  pay  over  fees 331 

duties  of  deputy  clerk  ,. 323 

special    deputy   clerks 330 

appointment    of   stenographers 332 

appointment  and  duties  of  interpreter 333 

false   interpretation   is    perjury 334 

appointment  and  duties  of  attendants 335 

clerks,  etc.,  not  to  receive  fees  for  official  services 33R 

suspension    of    officers ' 337 

ill.  Jurisdiction. 

jurisdiction 313,     316 

limited   to   demands   not   exceeding  $2.000. 316 

actions  on  bonds  ar.d  undertakings  given  in 316 
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Ill*  Jurisdiction  —  Continued. 

leave  to  sue  on  bonds  given  in 814 

in  replevin  jurisdiction  is  limited  to  $2,000 316 

no   admiralty    or    maritime    jurisdiction 317 

actions   for  services  and  torts   ort   vessels .♦ 317 

cannot    naturalise     318 

removal  Of   action  to  supreme   court 310,  319a 

who    are    deemed    residents 3100 

confession    of    judgment 1275 

submission  of  controversy  to  general  term 1281 

supplementary   proceedings    2434 

Summarv  proceedings  to  recover  possession  of  real  property..  2234 

power  to  relieve    from   imprisonment 3103 

seizure   of   chattel   subject   to    lien 1738 

removal  of  actions   from  municipal  court 3210 

IV.  Execution  or  mandates. 

to  be  executed  within  city,   except,  tie 338 

execution  may  issue  to  sheriff  of  any  county 338 

subpoena  may  be  served  in  adjoining  counties 338 

warrant  to  apprehend  witness  may  be  executed  in  contiguous 

counties 338 

order  to   perform  act  may  be   served   within   state 338 

orders,  in  contempt  may   pe  lixecuted   within  state 338 

executions   to   be   '"xecuted   by   sheriff...,    339 

provisional  remedies  to   be  executed   by   sheriff 339 

certain  mandates  may  be  executed  by  sheriff  or  marshal . . .  339 

V.  StJKMOJTS;  FL£A9Ilf61 

summons 3105 

short    summons    3105 

long    summons    against    non-resident 3105 

order  for  service  of  summons  without  city  or  publication....  3170 

time  of  service;   of  pleadings 3106 

time   of   defendant   under   arrest   to   answer 3100 

counterclaims 3174 

Vl.   TlIALS,   ETC. 

compulsory     references    in * 1013,  3100 

time    for   service    of    notices. 3101 

application     for     preference 3102. 

filing    note    of    issue 3102 

mm- resident  plaintiff  to  give  security  for  costs 82UK,  3209 

commission    to    take    testimony 3171 

reference  of  questions  arising  on   motion 3172 

filing  of   decision   on   trial   by   court 3178 

demand  for  special  decision  stating  findings  of  fact  and  law.  3173 

remitting    portion    of    verdict 3170 

proof  of   paper   by   stipulation,  which   is   required   to   be   cer- 
tified       3104a 

VII.  Judgment. 

application    to    vacate 319b 

Vllt.  Appeals. 

from   final   or  interlocutory  judgment..... 3188 

ff dm,  drder  dr  Interlocutory  Judgment 3189 

fy  whom  appeal  heard 1344 

tfme   to   appeal 3190 

hearing     3190 

supreme   court   may   review    exercise   of   discretion 3189 

stipulation    for-  judgment    absolute    on    amrmnnce    of    order 

granting    new    trial • .  .  , 3191 

when   appeal   may   be   taken   tu   appellate    division 3191 

{ractice   and   proceedings   on   appeal    to   appellate    division....  3192 
Ime   to    appeal    to   appellate    division 3193 

judgment  absolute  on  affirmance  of  order  granting  new  trial.  3194 

enforcing  determination   of   apellate  court 3194 

discharge  of  levy  of  execution  pending  appeal 1311 

Costs     3251 

clerk's    fees   for   certifying   papers 31:)4a 

astipulation  waiving  certification  of  papers... 8194a 
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City   Court    of   New    York.  —  Continued. 

IX.  Provisional  remedies*  execution,  etc 

payment    of    money    into    court ••••••••«•  8164 

proof    necessary    to    obtain    attachment •.....•••.••••  31® 

notice  of  non-acceptance  of  bail —  •••...•••..  3168 

notice  of  justification   of  bail  on  arrest .........••.•    3168 

sale  of  perishable  property  levied  on..    . ..........  1375 

X.  Marine  causes. 

ordinary  action  may  be  brought  for  like  cause... ••...•••..  3187 

order    of    arrest •••  3177 

rules    regulating    arrest • 3177 

contents    of    _raer    of    arrest 3178 

service  of  summons  and  order  of  arrest 3179 

execution    of    r  rder     3179 

bail  or   deposit  before   return 3180.  3181 

bail    or    deposit   after    return 3182 

custody    of    defendant 3183 

return     of     sheriff 3184 

appearance   and   proceedings   after   return ........  3185 

pleadings   may   be   oral   or   written .....31S5 

demand    for    jury    trial ....••••••••  3MB 

trial     

preference     of * 

XI.  Costs. 

security  may  be  required  from  non-residents  of  city.... 

notice    of    exception    to    sureties ••••• 

notice   of   justification.. ...••••  3MB 

when   several   actions   brought   on   same   instrument.. •••••••  3231 

when   recovery  under  $250 3228 

terms    fees •••  3231 

upon   adjournment  of   trial • 

section  3301  relative  to  clerk's  fees  not  applicable. •••• 

XII.  Records. 

destruction    of    useless    records. •••••• 

City  Court  of  Lonkeri. 

See  "  Yonkers  City  Court." 

Civil  Actions. 

defined ••  833T 

only    one    form   of 3339 

civil    and    criminal    remedies    not    merged •.•••1888 

Claim  to  Real  Property}  Action  to  Determine* 

Sec  °  Real  Property." 

Claim*,  Board  of. 

See  "  Board  or  Claims,** 

Class. 

persons  of,  as  defendants  in  partition 1538 

Clergrymen. 

not  to   disclose  confessions .*.. 833 

exempt    from    jury    service 1030.1081,1127 

proof    of    exemption 1082*  1128 

Clerks  of  Court. 

See,  also,  "  County  Clerks." 
I.  Appointment;  compensation. 

"clerk"     denned 830 

appointment   of   clerk   of   appellate    division 89,    221 

of    special    deputy    clerk 89,    221 

of  New    York    city    court 328-331 

f  court    of    claims 268 

of  clerk  of  surrogate's   court 2501 

of  clerk   of   surrogate's   court 2491,  2502 
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Cleric*    of    Court  —  Continued. 

I.  Appointment;   compensation  —  Continued. 

surrogate  liable  for  clerk's  acts 2475 

to  perform  duties  without  reward  except  as  expressly  allowed.  3280 

of  court  of  appeals  to  account  for  fees 3283 

to  make  searches  for  state  officers  without  fee 3290 

fees  of 3304,  3306 

in  civil    actions    3301 

on  naturalization 3303 

of  clerk  of  N.  Y.  city  court 3164a 

II.  Powers  and  duties. 

misconduct  punishable  as  civil  contempt. ...  • •.•.•••••       14 

not  to  ^practice  in  his  own  court • 61 

not  to  be  appointed  referee,  etc.,  in  New  York 90 

disqualified  as  trial  juror 1209 

not  required  to  attend  trials  at  chambers 239 

power  to  adjourn  term  of  court 36,      36 

may  take  oaths  and  affidavits 842 

must  act  as  guardian  ad  litem  when  appointed 472 

to  make  and  certify  searches 961 

to  open  deposition  taken  on  commission 904.  906,    907 

transmitting  papers  on  change  of  place  of  trial 988 

entry  of  judgment  by  default  by 1212,  1213 

to  record  judgments  in  judgment  book 1236 

entry  on  docket  when  joint  debtor  not  served 1930 

entry  of  satisfaction  of  judgment  against  joint  debtor 1943 

to  make  schedule  of  fines 2293 

to  issue  warrant  to  collect  fines 2294,  2295 

to    tax    costs 3262 

duty  in  taxing  costs , . .  3266 

review  of  taxation 3265 

clerk  of  local  courts  of  Hudson,  Utica  and  Oswego  to  deliver 

books  to  county  clerk 3198 

clerks  of  judges  not  to  act  as  referee,  commissioner,  etc 1024 

Of  surrogate's  court. 

powers 2502,  2503 

not  to  act  as  appraiser,  attorney,  etc 2502 

to   furnish  transcript  of  decree 2551 

may  issue  execution  to  enforce  decree 2553 

Of  justice  of  the  peace. 

not  to  act  as  attorney  before  justice ••••• 


III.  Seevice  on,  and  piling  papees  with. 

writ  or  process  1o  be  filed  with,  when  returned 23 

bond  or  undertaking  to  be  filed  with 816 

to  indorse  and  file  deposition 906 

filing  and  indorsing  judgment-roll 1237-1239 

notice  of  pendency  of  foreclosure  action 1631 

when  copies  certified  by,  are  evidence 933 

Of  justice  of  the  peace. 

service  of  notice  of  appeal  on 8047 

service  of  undertaking  on  appeal  on 8060 

service  of  notice  of  appeal  on  clerk  of  appellate  court. . . .  3048 

filing  undertaking  with  clerk  of  appellate  court 8061 
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*.  « 

OlovA  on  Title. 

See  "  Real  Property.* 

Code  of  01*11  Procedure. 

title    t ,.## wh 

rule  of  construction 3315 

punishment  for  crimes  and  misdemeanor!  erected  by 3346 

applicability  of  different  portions  . ...» 3347-3348 

when  old  law  governs. 3347-3349 

effect  upon  jurors  and  juries  in  criminal  actions 3350 

upon   grand  juries 3351 

upon  proceedings  taken  or  rights  accrued 3352 

upon  appointment  of  terms 3353 

effect  upon  officer  and  officers 3354 

when  deemed  to  have  been  passed «... 3355 

when  to  take  effect 335$ 

Codicil. 

included  In  "will"   2768 

College-". 

professor  or  teacher  exempt  from  jury  service 1030,  1081,  1127 

proof  of  exemption . 1082.  !12S 

trustees   or    regents   of   university   only    to   apply    for    dissolu- 
tion, etc ]Q04 

appointment  of  receiver 1S1Q 

CoiumlMftiott. 

to  take  testimony,  see  " Depositions; "  "Justice  ok  the  Peace." 

t?omml  »m  loner. 

clerk  of  court,  etc.,  not  to  be  appointed,  in  Mew  York........      tt 

CommlRtiloner  of  Highway*. 

See  "  Highways;  "  "  Overseer  or  Highways." 

Comminaioner  of  Juror*. 

for   Kings   county , . . .    1131 1162 

for  New   York  county 1000-1095,  U05.  1106 

Commissioners  of  Land  Oflloe. 

action  to  vacate  letters  patent,  see  "  Letters  Patent." 

reports   to,   of   real   property   escheated  or   forfeited. 19S1 

Commissions). 

of  executors    and    administrators 2749,  2753,3320 

of  testamentary     trustees 2753,  ftjuj 

of  general    guardian    . .- . .  3»20 

of  committee  of  incompetent 8338,  3320 

Committee    ot   Person,    and    Property-    of    Incoml>eteiii 

Persons. 

I.    JURISDICTION   AND   CONTROL  OP   COURT. 

over  person  and  property  of  Incompetent  persons. 2320 

to   be   exercised   by   appointment   of  committee V£l 

who    are    "  incompetent    persons  " , -£** 

concurrent  jurisdiction  by  % supreme  and  county  courts 2320 

duty   of   court   having   jurisdiction » 2K1 

court    may    compel    specific    performance    of    contract    made 
by   incompetent  person. ••••• 2344a 

II.   Appointment  of  committee* 
1.   The  application. 

application    to    be    by    petition 2323 

who    may    apply 2£w 

overseer  or  superintendent   of   poor   to  apply 23** 

to    what    court 2323 

contents   and   verification    of   petition 

loticc  to  be  filed,  recorded  and  indexed..- •••.< 

-1  -1  e« 
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Committee  Of  Incompetent  Pet- son*  —  CanttHtttt* 

II.  Appointment  op  committee  —  Continued. 

X.  The  application  —  Continued. 

notice  of  application 2828 

injunction  Against  allenatioh  of  property  acquired  from 
incompetent 2327 

9.  Inquisition  before  commissioners. 

order   for  commission .it.... • . » 2327 

contents  of  commission! •.*....* 2328 

oath  of  commissioners t *».».»» 2329 

filling  vacancies  in  commission » » • 2329 

summoning  and  impanelling  jury 2320 

hearing  before  commissioner*.. 2331 

inquiry  as  to  lunacy  confined  to  time  of  inquiry,  unless 

extended  by  order 2335 

findings  of  jury  on  inquisition 2331 

return  of  inquisition  and  commission. 2332 

expenses  of  commission ♦ 2333 

sheriff's  fete  for  summoning  jury  on  inquest 3307 

8.  Trial  by  fury  in  court. 

order  for  triat  at  trial  term 2327 

stating  questions  of  fact  for  trial 2334 

order  directing:  notice  of  trial. * 2334 

inquiry  as  to  lunacy  confined  to  time  of  inquiry,  unless 

extended  by  order. .  v  . . . » • 2335 

court  to  determine  incidental  questions 2334 

order  of  reference  of  incidental  question.* 2334 

4.  Application  on  behalf  of  state. 

betltlon  by  officer  of  state  Institution  inhere  confined...  2323a 

to  what  court  petition  presented 2323a 

notice  of  petition ,....».. 2323d 

appointment  of  committee 2323a 

coil*  of  proceeding » 2323b 

provisions  for  commission  Of  tri&i  by  jury  hot  applicable.  2336a 

ft.  determination;  appointment  of  contmtUtt. 

proceedings  upon  vttdjet  Or  return  of  commission 2336 

same  or  different  individuals  may  be  appointed  tor  person 

and    property 2322 

appointment  of  foreign  committee 0826 

security  to  be  given  by  committee 2S87 

petition  of  surety  tto  be  relieved 812 

revocation  of  appointment  for  failure  to  give  new  bohd..  812 

costs  on  final  order  appointing  committee » 2336 

costs  on  dismissing  petition 2336 

111.   fcoWIRS   AND   DUTIES. 

1*  In  general. 

Committee  under  control  Of  Court 2339 

committee  of  property  may  sue » £340 

title  to  securities  representing  mohey  paid  ihto  court 749 

action  on  securities  representing  money  paid  into  court..  749 
Wwer  of  committee  of  property  to  lease,  mortgage  or  dis- 
pose of  real  property 2339 

may  sue  to  compel  conveyance  of  real  property 23*6 

committee  may  be  directed  to  execute  conveyance 2347 

list 


INDEX. 

Committee  of  Incompetent  Pernons  —  Contfln«< 

III.  Powers  and  duties  —  Continued. 

2.  Proceedings  to  sell  realty  of  incompetent. 
procedure,  see  "  Sale  of  Real  Proferty." 
application  to  be  made  only  after  appointment  of  com- 
mittee of  property 

notice  to  superintendent  of  state  institution 2349 

bond  of  committee  of  property  on  application 2351 

application    to   release    inchoate    dower    right    of   incom- 
petent    ." 2351 

order  on  application 23C1 

prosecution  of  bond  on  application  to  aell  real  property..  2333 
8.  Partition  by  agreement. 

court  may  authorize 1502 

application  for   authority 1590 

notice  to  superintendent  of  state  institution 1590 

contents  of  petition 1591 

notice  of  application 1591 

authority  to  committee  to  execute  releases 1591 

effect  of  releases 1593 

4.  Actions,  etc.,  by  and  against  incompetent, 

service  of  summons  on . •••  428b    49J 

by   publication 438.    439 

appointment  of  special  guardian  ad  litem  to  exclusion  of 

committee 42S 

appearance  in  condemnation  proceeding 3363 

costs  in  condemnation  proceedings 3372 

revocation  of  submission  to  arbitration  by  appointment  of 

committee  before  award 2382 

proceedings  on  award  in  arbitration  when  committee  ap- 
pointed after 2383 

In  surrogate's  court, 

service   of  citation   on    incompetent 2530 

appointment   of   special    guardian 2534 

&  Actions  by  and  against  committee, 

power  of  committee  of  property  to  sue • 2X0 

security  for  costs  discretionary 3271 

party  cannot  testify  to  personal  transactions  with  lunatic    439 
commission  to  examine  orally  cannot  issue  when  adverse 

party  is  committee 

open  commission  to  take  deposition  not  issue  when  com- 
mittee is  adverse  party 895 

IV.  Removal,  resignation  and  discharge  of  committee. 

petition  of  surety  to  be  relieved 812 

revocation  of  appointment^ for  failure  to  give  new  bond....     812 

suspension,   removal  or  resignation ^ 2339 

filling  vacancy  on  death,  removal  or  resignation 2339) 

appointment  of  special  guardian  to  proceed  for  removal 2342 

removal  for  neglecting  to  account 2342 

discharge  on  recovery  of  incompetent . . * 2343 

restoration  of  property  on  recovery  of  incompetent 2343 

disposition  of  property  on  death  of  incompetent 2344 

V*  Accounts  of  committee;  compensation. 

on  petition  of  surety  to  be  relieved 812 

committee  of  property  to  file  annual  inventory  and  account...  2341 

annual  examination  of  accounts  and  inventories 2342 

order  to  file  inventory  and  account. . .  > 

order  to  supply  deficiency  in  inventory  or  account. 

appointment    of    referee   to   report   on   account 2342 

committee   of  property   must  account  for  moneys  earned  by 
incompetent    2341 
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Committee  of  Incompetent  Persona  —  Continued. 

V.  Accounts  op  committee;  compensation. —  Continued. 

intermediate  judicial  account 2842 

notice  of  application  for  intermediate  account •  2342 

appointment  of  special  guardian  on  intermediate  accounting..  2342 

compensation  of  committee  of  property 2338 

for  additional  services  in  special  cases 2338 

compensation  of  committee  of  person  to  be  fixed  by  court....  2338 
commissions  may  include  cost  of  bond 8320 

Commitment. 

See,  also,  "  Arrest." 
for  contempt,   see"  Contempt.** 
for  non-payment  of  fine,  see  "  Finks. * 
of  recusant  witnesses,  see  "  Witness." 

for  disobedience  to  certiorari  or  habeas  corpus. 2028 

of  executor,  etc.,  for  failure  to  file  inventory 2660 

Common. 

action  for  cutting  trees,  etc,  on  public  common.........  1667,  1668 

Oonmmen  Carrier. 

See  "  Carriers." 

Common  Law.  » 

evidence  of,  of  another  state  or  country 042 

reports  of  cases  admissible  to  prove 042 

records,  documents,  etc.,  may  be  proved  according  to  rules  of . . .     062 

descent  of  property  to  heir  at,  how  affected 2672 

writ  of  habeas  corpus  at,  how  issued 2066 

certiorari,  how  issued 21 2C 

rale  of,  not  applicable  in  construing  Code 3845 

Common  Plea*  of  Nevr  York)  Court  of* 

custody  of  seals,  records,  etc 03 

Complaint. 

See,  also,  "  Pleading/ 


»» 


I.  Form  and  requisites. 

first  pleading  of  plaintiff 478 

statement  of  facts  constituting  cause  of  action 481 

contents   of 481 

causes  of  action  to  be  separately  stated 483 

joinder  of  causes • 484 

allegations  not  controverted  deemed  true 522 

requisites  to  support  arrest  in  action  on  contract 540 

demand  for  judgment 481 

demand  for  both  interlocutory  and  final  judgment 482 

on  default  of  answer,  Judgment  not  to  exceed  demand....   1207 
on  issue  joined,  plaintiff  may  have  any  relief  consistent  with 

complaint   1207 

when   state   party   defendant 447 

In  justices'  courts.  * 
plaintiff  must  prove  case,   except  where  a  verified  com* 

plaint  is  served 2801 

form  and  verification  of   2036 

joinder  of  cause   2037 

demurrer    to 2030 

II.  la  specific  actions. 
Dower. 

description  of  property    1H06 

to  set  forth  name  of  husband 1606 

Ejectment. 

description  of  property 1511 
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Complaint  —  Continued. 

II.  In  specific  actions  —  Continued. 
Foreclosure. 

to  state  whether  another  action  brought  on  debt.. 162V 

wheh   Mate  party  defendant 1627 

Partition. 

to   allege  non -appointment    exceptor,     etc.,  of    deceased 

owner , ir>3S 

property  to  be  described  with  common  certainty 1.VJ2 

to   state   interests   of    parties 154? 

when    state   party    defendant . »...  1064 

Action  to  determine  claim  to  realty* 

necessary  allegation*.  .  ...»»....»«.»•.»»»»••••• 1 1  .•» ...  1639 

Replevin. 

allegation  of  title . 1730 

allegation  of  wrongful  taking  or  detention 1721 

depreciation  of  chattel  by  defendant unn  11B 

Separation. 

misconduct  of  defendant •••«•••»•»«•»*». *4.t«  Itflft 

By  and  against  corporations, 

allegation   of  incorporation •  ..««»»  t • . •••»*•  I1H 

misnomer t,...iu..<i...i.i.tttti....  1777 

Against  executors  And  administrators. 

joinder  of  personal  and  representative  cause* »•»•..  ISIS 

Creditor's  action  against  heirs>  lie*  t>f  decedent* 

description  of  lands ..«.»4 ».»*». 44 ...  1851 

To  charge  joint  debtort. 

essential  allegations 4.......  1988 

Mandamus. 

rules  apply  to  alternative  mandamus. .«..  2076 

joinder  of  grievances  in  alternative  mandamus 2076 

til.  Filing  and  sfRvlcft  0*. 

when  service  may  be  hlade  on  Suhiay L. . . .       6 

in  K.  Y.  municipal  courts feo7,  3208 

in  Albany  city  court. * to".  3208 

in  Troy  Justice's  Court 3207,3206 

may  be  served  with  summons 419 

demand  for  service  of  copy 479 

service  of  copy  on  demand 479 

time  of  service  in  N\  Y.  city  court 3166 

time  for  service  of  supplemental  not  to  be  extended 784 

dismissal  for  failure  to  serve  copy ......,» 480 

to  be  filed  on  service  of  summons  by  publication «    442 

IV.  D  emu  mat*  to.      See  "  Demurrer." 

V.  Dismissal;  eniry  0*  )t;»GM£K*. 

dismissal  for  disobedience  to  order  for  discovery  ox  books,  etc.  898 

for  neglect  to  serve  some  of  defendants t 821 

for  neglect  to  proceed «,  * 822 

plaintiff  cannot  submit  to  non-suit  after  JUfy  retire* 1182 

enlry  of  judgment  bv  default  on  verified  complaint 1213 

judgment  for  part  of  claim  admitted. . ., ...♦.." 511 

upon  admitting  counterclaim  fof  less  tfcin  tfcAand....  912 
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CompromUe. 

costs  upon    settlement   of   action .................... &2w 

lien   of  attorney    not   affected  by W| 

defendant's  offer  to  compromise m 738 

proceedings  on  defendant'*  oflFer  to  compromise •  738 

costs  on  rejection  of  defendant's  offer • 738 

rejected  oner  not  admissible  in  evidence..... 738,  739 

proceedings  on  plaintiff's  offer  to  compromise  counterclaim 739 

costs  on  plaintiff's  offer  to  compromise 730 

subscription  oi  offer  and  acceptance 740 

entry  of  judgment  on  death  ox  party  after  offer  of  judgment...  763 

offer  of  judgment  in  justice's  court. aiSlo 

on  appeal  from  justice's  court 3070,  3072 

of  penalty  or  forfeiture  by  common  informer 1894 

separate  composition  with  jcint  debtor  docs  not  release  others. . .  1943 
rights   of   co-debtors   no}  affected   by ,  composition   with   joint 

debtor    1^4 

of  claims  against  decedent's  estates 2683 

r -rainst  state  on  account  of  canals 270 

Oomptroller  of  (state. 

to  supervise  administration  of  funds  paid  into  court 744 

to   institute   proceedings   to   enforce   judgments,    etc.,    for   pay* 

ment   into  court 744 

may    examine   books    of   banks   or   other   depositories   or    public 

officials    relating    to    moneys    paid    into    court 7 lh 

to    designate    depositories    of   court    funds 7-H'» 

annual    report    of   clerk    of   court    of   claims 27:5 

officers    to    make    searches    for.    without    fee :l2i>u 

Uoud  em  nation  Law. 

proceedings  by  state  to  acquire  property,  see  "  Assessment  op 
Damages." 

short  title 3357 

repealing  clause  3383 

when  law  takes  effect 3384 

definitions 3358 

proceedings  to  be  taken  as  prescribed  by  Code 3359 

power  of  court  to  make  necessary  orders ......», 3382 

I.  Petition;   rearing  and  judgment. 

practice .-. 3382 

written  offer  to  purchase 3372 

acceptance  of  offer  to  purchase 3372 

temporary  possession  of  plaintiff  pending  proceedings 33t<0 

security  to  continue  possession  of  plaintiff 3379 

notice  of  pendency  of  action 3381 

designation   of  parties 33& 

contents  of  petition 3360 

notice  of  presentment  of  petition 3301 

service  of  pet.  .ion  and  notice 3361,  3362 

appearance  of  infant,  lunatic,  idiot,  or  habitual  drunkard 3363 

appointment  of  guardian  ad  litem  for  infant  or  incompetent. ..  3363 

for  defendant  not  personally  served 3363 

appearance  in  person  or  by  attorney 3364 

service  of  notices  and  papers  after  appearance 3364 

contents  of  answer 3365 

verification  of  petition  and  answer ^302 

trial  of  issues 8367 

Seference  of  issues 3367 

ecis-ion 3367 

mistakes,  omisdons  and  irregularities 721-730,  336fl 

judgment 3200 

limit    of    imprisonment Ill 

disobedience   to   order   in    supplementary   proceeding 2T>7 

non-payment   of  costs  by  transferee  of  cause  of  action.  .  3247 

awarded   by    final   order   on   state  writ tlJOt 

no   punishment    for    iion-rayment   of    interlocutory   costs. .  15 

proceedings  to  collect  motion  costs  do  not  relieve  from..  779 

nower  of  referee  to  minish   witi  o»s   for 101S 
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Condemnation  Law  —  Continued. 

IL  Peoceedings  before  commissioners;  award  —  Continued. 

report  of  commissioners 3370 

confirmation  of  report 3371 

re-hearing  on  setting  aside  report 3371 

fees  and  expenses  of  commissioners 3379 

additional  compensation  in  New  York  and  Kings 3370 

III.  Enforcing  judgment  and  award. 

compensation  may  be  paid  into  court 3371 

surrender  of  possession   33*1 

writ  of  assistance  to  enforce  delivery  of  possession 3373 

final  order  to  be  attached  to  judgment-roll 3171 

compensation  and  costs  to  be  docketed  as  judgments 3373 

collection  of  compensation  and  costs 333 

execution  for  compensation  and  costs 3313 

determination  of  conflicting  claims  to  compensation 3S7S 

abandonment  and  discontinuance  of  proceeding. .•■••••••••••  3374 

IV.  Appeals. 

from  final  orders 3373 

case  and  exceptions  on  appeal 33S7 

review  of  judgment  on  appeal  from  final  order 3373 

stipulation  by  defendant  not  to  disturb  plaintiff's  possession..  3373 

stay  on  appeal   3375 

appeal  by  plaintiff  from  judgment  for  defendant 3371 

order  for  new  appraisal  on  appeal 3377 

new  appraisal  on  appeal  is  final 3377 

enforcing  award  on  new  appraisal 3377 

V.  Costs. 

when  awarded  to  defendant 3366 

when  awarded  to  owners 3372 

additional  allowance  to  owners • 3372 

of  general  or  special  guardian,  etc 3373 

against  defendant  on  trial  of  issues 3372 

when  compensation  does  not  exceed  $50. 3379 

on  appeal  by  plaintiff  from  judgment  for  defendant 8376 

Conditions. 

precedent,  how  pleaded  ••••••••••••••    533 

when  proof  of  performance  necessary • 633 

Confeaaion. 

of  judgment,  see  "  Judgment.** 

confidential  communications 833433 

not  sufficient  proof  for  annulment  of  marriage.... 1733 

Consideration. 

seal  presumptive  evidence  of.. • •••••••• WO 

Consolidation. 

what  actions  may  be  consolidated • 817 

actions  in  different  courts • • •    818 

original  and  cross  actions .- 730 

actions  against  j  oint  and  several  debtors 819 

actions  by  people  against  different  defendants 1889 

actions  to  foreclose  mechanics'  liens 3401 

claims   in  court  of   claims 
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Coma  table. 

h  PoWSES  AND  DUTIES. 

may  be  required  to  .act  at  crier. >••••••• •••••• 

penalty  for  neglecting  to  attend  court ••••••••• 99 

need  not  attend  trials  at  chambers 289 

not  to  act  as  attorney..... 02,  2889 

rewards  to,  forbidden  •  •  •  • 3196 

not  to  be  interested  in  suits 8137 

inducements  for  business  prohibited  ••• •••••••.•.......  8137 

misdemeanor  to  violate  provisions • 3188 

forfeiture  of  office  for  violation  of  law 3138 

designation  of,  for  justices'  courts  in  Brooklyn 8126 

deputizing  nrivate  person  to  act  as. •••......••.••••..••....  8106 

custody  of  jury 8006 

II.  Execution  of  mandates  and  process. 

to  execute  mandates  of  justice  in  person .........•••••......  3157 

must  complete  execution  after  term  expires. •  8042 

not  to  act  under  execution  after  return  day. 8040 

return  of  summons •••••• 2885 

of  service  of  subpoena  presumptive  evidence. 2970 

amendment  of  returns  by • 725 

execution  of  order  of  arrest .•••• 2898-2900 

warrant  of  attachment 2909,  2912 

requisition  to  replevy  2921,  2929 

warrant  of  attachment  against  defaulting  witness.  2972,  2973 

venire 2991-2993 

levy  and  return  of  execution 8029-8031 

arrest  on  execution  against  person ..••• «...  8032 

sheriff  to  execute  mandate  in  case  of  resistance 8158 

III.  Actions  against. 

for  money  collected  on  execution 8041 

for  failure  to  return  execution..... 8039 

penalty  for  wrong  delivery  of  replevied  chattel 2928 

fine  for  omission  to  keep'  Jury  in  special  proceeding 1196 

limitation  of  actions  against • 888 

IV.  Fees. 

?eneral  provision   8323 
or  attending  courts  -. 8312 

affidavit  on  claim  for  travel  fees 8324 

Constitutional  Law*. 

order  holding  statute  unconstitutional  Is  appealable 1347 

preference  of  appeal  from  judgment  involving  constitutionality 
of  statute 791 

Conntrnctlon. 

rule  of  strict  construction  not  applicable • ••  8845 

punishment  of  crimes  and  misdemeanors  created  by  act. 3346 

when  proceedings  to  be  under  former  statutes • 3349 

effect  of  act  on  trial  jurors  in  criminal  cases 3350 

proceedings  taken  or  rights  accrued  under  former  statutes  saved.  3352 

effect  of  statute  upon  officers  and  offices 3354 

when  act  deemed  to  have  been  passed. 8355 

when  act  takes  effect 8856 

Comsmla. 

exempt  from  jury  service  in  New  York  county 1061 

proof  of  exemption  • 1082 
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€onteihl»t  of  Court. 

I.  Criminal  contempts. 

defined , ....*..  .***..  .........  .........       I 

resisting  mandate  of  court 105 

punishment  .  : r 9 

when  proceedings  may  be  summary 10 

notice  to  persons  charged  with 10 

requisites  of  commitment   11 

punishment  does  not  bar  indictment 13 

review  of  determination  by  certiorari 214S 

remand  on  habeas  corpus  of  person  committed  for  criminal 
contempt 2082 

In  justice's  court, 

power  of  justice  to  punish 2870 

fine  and  commitment 2ST1 

offender  to  be  heard  2872 

warrant  to  bring  offender  before  court 2ST3 

record  of  conviction 2873 

requisites  of  commitment 2S74 

fine  to  be  paid  to  overseer  of  poor 2875 

p.  Contempts  punishable  civilly. 

defined 14 

I.  Officio!  acts  and  misconduct. 

failure  of  clerk  of  court  to  certify  attendance,  etc,  of 

jurors  In  New  York 1069 

failure  of  commissioner  of  jurors  of  Kings  county  to  re- 
turn   precept    for    levy    on    personalty    of    delinquent 

jurors 1153 

arrest  of  witness  in  violation  of  privilege 9fi3 

neglect  to  return  inventory  of  attached  property 6S1 

of  sheriff  to  make  return  in  replevin 1715.  1716 

failure  to  make  return  to  mandamus 2073 

to  alternative  prohibition   2"*** 

to  certiorari  to  review 2135 

9.  Disobedience  and  misconduct  of  attorneys. 

non-payment  of  costs  imposed  on  attorney 515 

reviewing  denied  motion  before  another  judge 778 

withdrawing  motion  for  judgment  without  leave 778 

$.  Disobedience  of  parties  and  witnesses. 

refusal  to  deposit  or  deliver  property  when  ordered 718 

•   disobedience  to  order  to  discover  books,  etc 808 

when  judgment  enforced  by  punishment  for 1241 

withholding  possession  of  realty  from  person  adjudged  en- 
titled thereto 1675 

violation  of  order  restraining  waste  of  realty  sold  on  exe- 
cution  1443 

disobedience  to  order  restraining  waste  pending  action...  1681 

non-payment  of  alimony  in  matrimonial  action 1773 

1.  Proceedings  before  commissioners;  award.  

appointment  of  commissioners 3388 

disqualification  of  clerk,  etc,  of  judge  or  justice 1034 

duties  and   powers 3370 

determination  of  compensation 3370 

benefits  not  to  be  deducted SS7H 

compensation  for  railroad  property  taken  for  public  use 3370 
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Contempt  of  Court  —  Continued. 

II.  Contempts  punishable  civilly  —  Continued. 

3.  Disobedience  of  parties  and  witnesses  —  Continued. 

In  surrogate's  court. 

Sec  Surrogate's  Court. 

III.    PROCEEDINGS    T0    PUNIS1I     CONTEMPTS    OTHER    THAN     CRIMINAL. 

cases  to  which  provisions  apply 2266 

summary  punishment  of  contempts  in  presence  of  court 2207 

warrant  to  commit  without  notice  for  non-payment  of  money.  2268 

1.  Order  to  show  cause  and  warrant  to  attach  offender. 

misconduct  at  trial  term  may  be  punished  at  special  term.  2292 

order  to  show  cause 2260 

warrant    to    attach    offender 2269 

notice  to  officer  to  return   mandate  or  show  cause 227U 

order  or  warrant  may  be  made  out  of  court 2271 

order  and  warrant  returnable  at  term   of  court 2271 

referee  may  make  order  or  issue  warrant 2^72 

referee's    order    or    warrant    may    be    returnable    before 

referee   or  court 2272 

power  of  referee  on  order  or  warrant  returnable  before 

him 2272 

order   is  motion   in   action   or   special   proceeding 2273 

warrant  is  commencement  of  social   proceeding 2273 

warrant  and  affidavit  to  be  served  on  accused 2274 

amount  of  bail  may  be  indorsed  on  warrant 2275 

sheriff   to    keen   accused    in   custody 2276 

physical    inability   of    accused   excuses    production    under 

warrant » 2276 

accused  need  not  be  confined  in   prison 2276 

undertaking   to   procure   discharge  pending  hearing 2277 

warrant  not  to  issue  against   prisoner 2278 

habeas  corpus  to   produce    prisoner   to   answer 2278 

undertaking  for  discharge  to  be  filed  with  return 2270 

2.  Hearing   and   determination. 

interrogatories   and   answers   of   accused 2280 

production   of   proofs  at  hearing 2280 

determination   of  court 2280 

final  order   imposing  fine  or  imprisonment   or   both 2281 

prisoner   produced  on   habeas  corpus  to  answer  to  be  re- 
manded     2282 

warrant   of  commitment 2281 

prisoner    produced   on    habeas    corpus   may   be   committed 

on   discharge    from   custody 2282 

final  order  on  return  of  order  to  show  cause 22S3 

commitment  upon  final  order  on  return  of  order  to  show 

cause 2283 

S.  Commitment  or  fine. 

fine  to  indemnify  for  damages  to  be  imposed 2284 

payment  of  fine  indemnifying  for  damages  bars  action  by 

agreed  part y 2284 

fine  when  actual   loss  not  sustained . .   2284 

corporation  may  be  fined 2284 

order  And   warrant   of  commitment.- 2285 
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Contempt  of  Court  —  Continued. 

III.  Proceedings  to  punish  contempts,  etc. —  Continued 

3.  Commitment  or  fine  —  Continued. 

commitment   until  offender   has   performed  act  a*»4   paid  ^^^ 

fine 2285 

length   of   imprisonment   where  offender   not   reqi**"red  to 

perform  act   .# 22S3 

on  commitment  for  non-payment  of  alimony in 

commitment  for   violation  of  order  restraining  warte  of 

realty  sold  on  execution 1444 

discharge  on  undertaking • 1445 

Srisoner  to  be  confined 1ST 
amages  for  escape  . 157 

release  on  inability  to  perform  or  pay  discretionary  with 

court . 22S6 

punishment  for  contempt  does  not  bar  indictment £57 

issuance  of  new  warrant  on  failure  of  accused  to  app*v 

after  giving  undertaking  2288 

county  court  cannot  remit  fine , 351 

orders  of  N.  Y.  city  court  may  be  executed  within  state  ■    33S 

4.  Action  on  undertaking. 

order  for  prosecution  on  failure  of  accused  to  appear...    22W 

when  party  aggrieved  may  prosecute 22SP 

damages  recoverable  by  party  aggrieved 2289 

order  for  prosecution  by  attorney-general  or  district  attor- 
ney  R2» 

damages  of  party  aggrieved  may  be  paid  out  of  recovery 

by  people * 2399 

liability  of  sheriff  for  insufficiency  of  sureties. 2291 

i 

Contingent  Estates. 

holders  of,  necessary  parties  in  partition •..  J5& 

when  vested  in  trustee  for  insolvent  debtor *17T 

sale  of  contingent  interest  of  infant 2345 

persons  of  class  as  defendants  in  partition 133s 

Continuance. 

See,  also,  "Abatement  and  Revival;9*  " Adjournment;** 
"  Assignment;  "  "  Pasties." 

by  one  judge  of  proceedings  begun  before  another  in  New  York.  26 

of  term  of  court  to  another  place 41 

of  special  proceeding  on  death,  etc,  of  judge 52 

of  action  after  transfer  of  interest 798 

after  death  of  sole  party 757 


Contract. 


See,  also,  "  Specific  Performance;  "  "  Vendor  and  Pur- 


chaser." 


no  imprisonment  for  money  due  on 16 

limitation  of  actions  on 382 

judgment  by  default  in  actions  on 420 

person  making  for  benefit  of  another  is  trustee  of  express  trust.  448 

joinder  of  causes  of  action  on 484 

counterclaims  in  actions    SOI 

warrant  of  attachment  in  action  for  breach 635 

cause  of  action  on,  may  be  attached ; 648 

offer  to  liquidate  damages  for  breach  conditionally 716 

refusal  of  offer  to  liquidate  damages 736 

costs  on  refusal  of  offer 737 

interpleader  in  actions  on  820 

joinder  of  claimants  on  motion  of  defendant . . '. 820 

interest  in  contract  for  land  may  be  reached  by  lodgment  cred- 
itor's action 1874, 
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Contract  —  Continued. 

action  to  compel  conveyance  by  lunatic,  Infant,  etc..... 2845 

reservation  of  trial  terms  for  actions  on •••••.. •    233 

Actions  for  breach  in  justices'  courts* 

jurisdiction     2862 

warrant    of    attachment ......••••••• •  2905 

neglect  to   counterclaim   damages  bars  action. ..... 2947,  2948 

Contractor. 

defined 3398 

Contribution. 

between  defendants  when  realty  of  one  sold  on  execution....  1481 

when   part   owner   of   property    redeems 1482 

order   of,   on   sale   of   realty   on   execution 1483 

enforcing  by   original   judgment  after   sale   on   execution......  1484 

preserving   lien    of   original   judgment # 1485 

entry  on  docket  to  preserve  lien  of  original  judgment. ...... .  1486 

Contributory  Negligence. 

trial   and  burden   of  proof  of .....•••••••  841b 

Controversy,  Submission   of. 

See  "  Submission  of  Controversy." 

Conversion. 

limitations  of  actions  against  executors,  etc ••     888 

order  of  arrest  in  action  for ••.•••••..••..     549 

in  justice's  court •• .•••••.•••  2895 

warrant  of  attachment  in  action  for.... .....  .....••.•••••..     635 

in  justice's  court • 2905 

action  by  people  for  conversion  of  public  iunds. ... •  1969-1975 

Conveyance. 

subpoena  duces  tecum  to  produce  records 866 

deeds  acknowledged  or  proved^ admissible  in  evidence. . .... ....  935 

record,  or  certified  copy,  admissible  in  evidence 935 

acknowledgment,  proof,  record  or  certified  copy  not  conclusive.  936 
conveyances  nroved  on  oath  of  interested  or  incompetent  witness 

not   admissible    938 

of  land  without  the  state  admissible  in  evidence,  when,  etc 946 

exemplification  of  record  without  the  state  admissible  in  evidence  947 

of  real  property  by  sheriff  under  order  of  court 718 

by  sheriff  on  sale  by  direction  in  judgment. 1242 

on  judicial  sale,  to  state  name  of  person  whose  interest  sold....  1244 

sheriff's  deed  on  sale  of  realty  on  execution 1471 

relates  back  to  time  of  sale 1440 

on  death  of  coroner  who  made  sale  on  execution 1478 

effect  of  conveyance  on  sale  under  foreclosure 1632 

conveyance  of  property  of  infant  or  incompetent 2358 

not  necessary  on  sale  under  foreclosure  by  advertisement 2400 

by  corporation  void  after  petition  for  voluntary  dissolution....  2430 

Co-operative  Insurance  Companies. 

change  of  name.... 3411*  2418,  2414 

Copyright. 

of  supreme  court  reports. ....... •••••••••••••••••••••••••••    249 

Coroner. 

punishment  of  misconduct .••.••.•••••••••••••••••«.•  14 

not  to  practice  as  attorney ( ••••••••••••..  62 

powers  when  sheriff  is  party  to  action •••••••••••••••••  172 

any  one  of  coroners  may  act ...••••  .•••••••«•••  173 
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Coroner  —  Continued 

arrest   of   sheriff   by    *  174 

county  treasurer  of  Erie  county  to  exercise  power*,  etc 181i 

how  sheriff  confined   : 175 

place  of  confinement  of  sheriff  deemed  a  jail    176 

sheriff  entitled  to  jail  liberties  on  giving  bond   177 

liability  for  escape  of  sheriff 177 

may  prosecute  undertaking  of  sheriff  for  liberties  178 

duties  when  sheriff  is  plaintiff 179,    100 

liability  for  escape  of  prisoner    •. 181 

duties,  etc.,  of  incoming  and  outgoing  coroners 189 

limitation  of  action  for  non-payment  of  money  collected   883 

for  official  acts  or  omissions   1ft 

amendment   of   returns , 725 

execution  to  be  directed  to,  when  sheriff  a  party 1362 

redemption  of  realty  sold  by  coroner  on  execution 1477 

conveyance  of  realty  sold  on  execution  after  death  of  coroner. .  1478 
fees ; 3310 

to  be  taxed  on  demand 2287 

Corporation*. 

for  municipal  corporations,  see  "  Municipal  Corporations." 

I.  Ik  general;    miscellaneous  provisions. 

"  domestic  corporation  "  defined   $MS 

included  in  term  "  person  "  in  condemnation  law 3858 

included  in  "  body  or  officer  "  in 'provisions  as  to  certiorari..  214$ 

may  be  fined  for  contempt S8M 

consent  of,  to  discharge  of  insolvent  debtor 2154 

limitation  of  actions  for  penalties  against  directors  and  stock- 
holders   of    moneyed    corporations 394 

stock  may  be  attached 647 

notice  of  levy  of  attachment  on , . . . .    6J8 

to  furnish  certificate  of  defendant's  interest  when  Stock  at- 
tached       699 

sale  of   attached    stock 1m 

stock  deemed  assets  in  hands  of  executors,  etc 2672 

taking  deposition  of  officers  or  directors . 873 

production  of  books  and  papers  on  taking  of  deposition 873 

subpoena  duces  tecum  to  produce  books  or  papers W8 

Service  of  subpoena  duces  tecum 869 

subordinate    officer    or    employee    may    produce    on    subpoena 

duces  tecu  m 866 

Jirocuring   personal   attendance  of   officer   on    subneena   duces 

tecum 869 

examination    under    supplementary  proceedings  against   judg- 
ment   debtor . 2441 

service  of  order  fin  supplementary  proceedings. ...... .......  tttt 

corporations    prohibited    from    unlawfully    engaging   In   busi- 
ness of  conducting  litigation .> 77 

II.  Proceedings  to  change  name. 

may    petition    for   change 2410 

certificate  that  proposed  change  not  in  conflict  with  other  cor* 

porations 2411 

contents   of   petition . . '. 241? 

notice  of  application.... 2-113 

petition,    etc.,    to   be   riled   with   secretary   of   state 2413 

reservation  of  proposed  new  name  by  secretary  of  state 2413 

order    authorizing 2414 

order  to  be  entered  and  papers  filed 2414 

publication   of  order 2414 

affidavit  of  publication  to  be  filed  and  recorded 241«» 

when    change    to   take    effect 241a 

new  name  may  be  substituted  in  pending  action  or  proceed- 
ing      i  416 

pending  actions  or  proceedings  not  affected 2416 

county  clerk  to  report  changes  of  name  to  state  officers......  2417 

changes  to  be  published  annually  in  session  laws •  JJJJ 

Validity  of  prior  proceedings  to  chancre  name  saved..... ...t  «** 
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Corporations  —  Continued. 

III.  Actions  by  and  against. 

1.  Jurisdiction. 

of  l£ew  York  city  court 818 

of  county  court ;   residence 341 

of  city  court  of  Yonkers , .  3203 

of  justices*  courts 2865,  2869,  2879 

%  What  actions  lie. 

by  creditor  or  officer  to  suspend  or  remove  officer..  1781,  1782 
director  or  officer  to  be  suspended  or  removed  only  in 

action  by  attorney-general 1811 

by  judgment  creditors  for  sequestration  of  property 1784 

judgment  creditor's  action  docs  not  lie  against 1879 

supplementary   proceedings   cannot   be  had   on    judgment 

against 2463 

provisions  relating  to  actions  to  determine  claim  to  real 

property   apply 1650 

3.  Service  of  process. 

attempt  to  commence  action  to  interrupt  statute  of  limita- 
tions   : 399 

summons 431 

by  publication    438 

in    justice's    court    28711 

injunction  order   » filO 

alternative  mandamus    2071 

precept  in  summary  proceedings  to  recover  possession  of 

real  property   2240 

citation  from  surrogate's  court 2525 

by  publication   252U 

4  Pleading;  evidence,  etc. 

when  misnomer  waived 1777 

allegation  of  incorporation  in  complaint 1775 

when  proof  of  corporate  existence  necessary 177(> 

verification  of  pleadings . 525 

admissions  by  members  as  evidence  against 889 

stockholder  not  to  act  as  juror 1180 

fk  Actions  on  bills,  notes,  etc. 

preference  of  actions  on  notes  and  bills  of 791 

against  corporations  issuing  bank  notes,  etc 791 

bills  and   notes  of   moneyed  corporations   excepted    from 

statute   of   limitations 393 

extension  of  time  to  answer  or  demur  granted  only  on 

notice * 1778 

order  for  trial  to  be  served  with  pleading 1778 

%.  Receivers;  provisional  remedies. 

in  what  cases  receiver  may  be  appointed 1810 

notice  of  application  for  appointment  of  receiver 1810 

order  of  arrest  in  action  against  agent   for   funds  mis- 
applied  549 

damages  sustained  by  order  of  injunction  against  officer. .  624 
injunction  order  suspending  business  to  be  made  only  on 

notice 1809 

order    restraining    director    or    officer    from    performing 
duties  to  be  made  only  on  notice • 1809 
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Corporation*  —  Continued. 

III.  Actions  by  and  against  —  Continued. 

7.  In  justices'  courts. 

jurisdiction 

residence  for  purpose  of  jurisdiction • 2869.  2879 

service  of  summons   2879*2881 

order  of  arrest  against  agent  for  misappropriating  funds.  2885 

IV.  Proceedings  to  sell,  mortgage  or  lease  real  property.  

when  provisions  take  effect 339? 

to  be  had  pursuant  to  Code 3890 

jurisdiction  of  county  court 340 

contents  of  petition 3391 

verification   of  petition 3391 

notice  of  application 3392 

reference  to  take  proofs 3392 

hearing  of  application 3392 

order  3393 

appearance  to  oppose  application 3393 

notice  to  creditors  of  insolvent  corporation 3394 

service  of  notices 3396 

power  of  court  to  make  necessary  orders 3S96 

V.  Judicial  supervision. 

action  against  directors  and  officers  for  misconduct 1781 

action  by  creditor  or  officer  to  suspend  or  remove  officer  for 

misconduct 1781,  1783 

action    against    officers    for    misconduct    to    be    brought    by 

attoi  ney-gcneral 1782 

sections  1781,  1782  do  not  affect  other  visitorial  powers 1793 

libraries,  religious  corporations  and  schools  ercepted  from...  19M 

educational  institutions  excepted  from l^*1* 

municipal  and  political  corporations  excepted  from JSV 

officers,  stockholders,  etc.,  may  be  compelled  to  testify 1805 

injunction  staying  actions  by  creditors 190( 

creditors  may  be  brought  in .... ; 1**17 

advertisement  for  claims  of  creditors 1&V7 

when  attorney-general  must  bring  action 1S»36 

appointment  of  receiver 1S1C 

VI.  Action  in  nature  op  quo  warranto. 

by  attorney-general  to  try  right  to  exercise  f ran  chive 1W8 

to  be  brought  in  name  of  people 1984 

joinder  of  relator  as  party  plaintiff 1988 

relator  to  give  security  for  costs,  etc 1986 

compensation  of  attorney-general  when  relator  party  to 1986 

triable  of  right  by  jury I960 

all  claiming  to  exercise  same  franchise  must  be  joined 1954 

witness  cannot  refuse  to  answer  incriminating  question 1965 

temporary    injunction 1955 

judgment  against  corporation  to  contain  perpetual  injunction.  1953 
collection  of  costs  from  officers  and  members 1987 

VII.  Action  by  people  to  annul. 

municipal  and  political  corporations  not  subject  to 1804 

libraries,  religious  corporations  and  schools  not  subject  to...-  I$(t4 

educational    corporations    not    subject    to 18M 

by    attorney-general    when    legislature    directs ITS'* 

by   leave   of  court    1798 

when    attorney-general    must    bring    action I*** 

grounds    of    action    by    attorney-general 171** 

application    by    attorney-general    for   leave 17^9 

triable    by    jury     of    right 1W1 

judgment   .    .    1801 

to    enjoin    exercise    of    corporate    rights 1801 

to  provide   for   receiver,   account  and  distribution....  1801 
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Corporations  —  Continued. 

VII.  Action  by  people  to  annul  —  Continued. 

temporary  injunction  orders 1803 

judgment-roll  to  be  filed  with  secretary  of  state 1808 

judgment  to  be  published 1808 

officers,  stockholders,  etc.,  may  be  compelled  to  testify 1806 

injunction    staying   actions   by   creditors 1806 

creditors  may  be  brought  in 1807 

advertisement  for  claims  of  creditors 1807 

appoiatment  of  receiver. 1810 

VIII.  Actions  to  procure  dissolution. 

municipal  and^ political  corporations  not  subject  to. 3904 

libraries,  religious  corporations  and  schools  not  subject  to. . . .  1804 

educational  corporations  not  subject  to 1*04 

jrround?  of  dissolution    170.% 

action  to  be  brought  by  attorney-general • 1786 

when  attorney-general  must  bring  action 1808 

when  creditor  or  stockholder  may  maintain  action 1786 

reference  of  issues  is  discretionary  when  action  not  brought 

by  attorney-general 1012 

when  referee  to  be  appointed  by  court 1012 

temporary   injunction. . .  .• 1787 

modifying  temporary  injunction 1787 

appointment  oi  temporary  receiver;  powers .- 1788 

additional  powers  to  temporary  receiver 1780 

appointment  of  permanent  receiver;  powers 1788 

when  stockholders,  etc.,  may  be  made  parties 1790 

judgment  to  provide  for  distribution  of  property 1793 

judgment  for  unpaid   stock   subscriptions,  when  stockholders 

are   parties 1794 

judgment  to  enforce   liability  of   directors  and   stockholders 

when  assets  insufficient  1796 

sections  1786-1706  do  not  affect  special  statutory  provisions...  1796 

appointment  of  referee 1012 

officers,  stockholders,  etc,  may  be  compelled  to  testify 1806 

injunction  staying  actions  by  creditors. .- 1806 

creditors  may  be  brought  in 1807 

advertisement  for  claims  of  creditors 1807 

appointment  of  receiver 1810 

IX.  Proceedings  for  voluntary  dissolution. 

"stockholders"  includes  "members" ! 24S1 

libraries,  churches  and  schools  or  academies  excepted 2431 

when  majority  of  directors  may  petition 2419 

when  directors  or  stockholders  equal'y  divided 2420 

when  majority  of  stockholders  direct 2420 

certain  corporations  excepted 2420 

contents  of  petition 2421 

inventory  and  schedule  to  be  annexed 2421 

verification  of  petition  and  schedule 2422 

presentation   of  petition 2423 

order  to  show  cause 2423 

appointment  of  temporary  receiver;  powers 2423 

injunction  staying  actions  by  creditors 2423 

appointment  of   referee 2423,  2426 

publication  of  order  to  show  cause 2424 

service  of  order  to  show  cause  on  creditors  and  stockholders. .  2426 

hearing 2426 

decision  or  .report 2426 

order  for  transmission  of  original  papers  to  court  or  referee. .  2427 

amendment  of  schedules 2427 

tnotion  for  final  order , •••••  2428 
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Corporation*  —  Continued. 

IX.  Proceedings   for  voluxta&y   dissolution  —  Continued. 

notice  of  motion  for  final  order MM 

appointment  of  receiver 1810 

final   order   dissolving  and  appointing  receiver 2429 

power  of  receiver  to  hold  real  property 7W 

relief  of  receiver  from  omissions  and  defaults 242M 

confirmation  of  acts  of  receivers 2423 

transfers  of  property  after   filing  petition  void 243U 

commissions  of   receiver 2431a 

final  accounting  of  receiver   2431b 

application  by  attorney-general  for  order  to  show  cause....  2431b 

X.  Enforcing  stockholders'  liability. 

service  of  summons  on  stockholders  by  publication 438,     439 

misnomer  of  stockholder  defendant   1331 

sections  1790-1795  do  not  affect  special  statutory  provisions. .   17SW 
in  action  by  creditor  to  dissolve  corporation 1TH0 

judgment   for   unpaid  subscriptions   when   stockholders 
are  parties 17M 

judgment  when  assets  are  insufficient 1796 

action  by  creditor  to  enforce  liability   . 17^1 

account  of  property  and  debts  of  corporation.... 1792 

apportioning  liability    1792 

XI.  Foreign  corporations. 

defined      3343 

validity  of  meeting  within  this  slate  not  affected 1779 

1.  Jurisdiction. 

actions  against 1780 

by  one  foreign  corporation  against  another lTNfl 

by  non-resident  against  17W 

of  N.  Y.  city  court 315 

2.  Service  of  process. 

of  summons 432 

on    designated   agent    432 

designation  of  agent  to  receive  service  of  summons  ....     432 

proof  of  designation  of  agent • 432 

copy    of    designation    of    person'  upon    whom   to    make 

service,    as    evidence     9 31  a 

change   of  place  of   service   by   designated  agent 4X. 

r evocation    of    designation    of  agent *%J2 

of   summons   by    publication   on 438,     4"»j* 

of  notice  of  sale  under   foreclosure  by  advertisement..   23^1* 
of    surrogate's   citation   by    publication • U329 

&  Actions  by  and  against. 

when  foreign  corporation  may  tut 17W 

cannot  sue  on  debt  invalid  by  Laws  of  state  of  organixa-  ^__^ 

tion    1JJ2 

verification  of  pleadings *^J 

allegation  of   incorporation 1 1  *a 

director  or  officer  to  be  removed  only  in  action  by  at- 

torney-general     -  • .    1S11.  181. 

action  by  attorney-general  to  try  right  to  exercise  privi- 

leges  within  state *•*** 

hooks  are  presumptive  evidence .*•••.• „S 

certified  copy  of  oook  roav  be  offered  in  evidence •*« 

verification  of  copy  of  bo«k  of 5B1 

iccurity   for  costs 82«8,  327JJ 

tdgment  by  detault  on  service  by  publication 1*1 « 
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Corporations  —  Continued. 

XI.  Foreign  corporations  —  Continued. 

4.  Provisional  remedies;  receivers. 

attachment  ina  action*  against  ...,..,....,..,,..,,,,...     686 

in  justice's  court .,.,,««...  2006 

unpaid  subscription  to  stock  may  be  attached     ..,,.,,...     646 
when  judgment  enforceable  only  against  attached  prop- 
erty         707 

injunction  order  suspending  business  to  be  made  onjy  on 

notice    1609,  1812 

in  what  cases  receiver  may  be  appointed .'  1810,  1812 

Ctonta. 

judge  not  to  be  interested  in 47,      49 

I.    TO    WHOM    AND     WHEN     AWARDED. 

when    plaintiff    entitled    of    course 3228 

when   recovery    is  lass   than   $56. * 3228 

against  defendant,  served  with  notice  of  no  personal  claim . .  423 

to  defendant  of  course    . , , , .  • .  3228 

in   certain   counties  when   recovery   under   $500 8228 

When    discretionary    .♦ 3230 

on  judgment  for  one  of  several  defendants 3229 

when  several  action*  broughf  on  same  instrument ,••••.  3231 

when  different  parties  prevail  on  different  issues 3234 

increased  damages  not  to  carry  increased  costs 3257 

after  offer  of  judgment  by  defendant 738 

after  offer  to  compromise    counterclaim ..,..,,., 739 

after   sufficient  tender. 733 

;                when  tender  accepted •• 734 

tender  to  include  eosts  to  data. . .  •  • •••*••••• 731 

on  confession  of  judgment 1275 

on  submission   of  controversy .••....,,#« .»J£80,  1281 

on  judgment  for  jwt  of  claim  admitted., ..... ,.,,, 511 

on  application  for  judgment  on  frivolous  pleading 537 

on  order  for  new  trial  for  failure  to  file  decision  within  time 

limited 1010 

not  awarded  against  municipal  corporation  unless  claim  pre- 
sented fcftfore  action 3245 

against  person  suing  or  sued  in  representative  capacity,., ...  3246 
of  proving  genuineness  of  paper  after  demand  xor  admission 

thereof , 785 

of  action   brought   on   discontinuance   in  justice's  court   on 

answer  of  title. . .  3235 

on  remission  of  fine  or  penalty  by  county  court*  ..»».».»»...  352 

as  condition  of  adjournment  of  trial «... 3255 

payment  of,  as  condition  of  exoneration  of  bail 601 

no  costs  at  trial  of  title  by  sheriff's  jury, 109 

not  to  be  taxed  in  proceedings  before  court  of  claims 274 

counsel  or  attorney  fees  not  allowed  in  court  of  claims 274 

party  testifying  not  entitled  to  witness  fees 3286 

attorney  testifying  for  client  not  entitled  to  witness  fees....  3288 

XT.  How  AWARDS!);  judgment;  cou-kctior;. 

decision  or  report  to  award 1022 

power  of  referee  to  award 1018 

clerk  to  insert  amount  in  blank  in  final  judgment 1231 

judgment  against  executors,  etc ..«••»•••*••  If35,  1886 

III.  Amount. 

special    provisions    not    affected 32C1 

amount   of   costs   generally §T^* 

amount   when    discretionary 3230 
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Dost*  —  Coatiirtted. 

III.  Amount  —  Continued. 

upon  settlement 

as  condition  of  adjournment  of  trial 3255 

when  recovery  less  than  $50 * 322$ 

on   confession    of   judgment 1277t 

increased  damages  not  to  carry  increased  costs 3257 

clerk's  fees  in  civil  actions 3301 

additional   allowance  in   difficult  cases 8253   3254 

certificate  entitling  party  to  coats  or  increased  costs 324$ 

disbursements  to  be  included , 3256 

TV.  In  graciAL  actions. 

In  aid  of  attachment, 

!n  action   by  plaintiff 677 

Action  to  charge  joint  debtor* 

how  awarded i*...« 1H1 

Action  to  determine  claim  to  real  property, 

on  defendant's  default IMS 

Creditor's  action  against  heirs,  etc. 

sheriff's  fee  on  execution  may  be  taxed  against  each  de- 
fendant   1839 

apportionment  among  defendants. 183? 

Divorce. 

award  of,  by  interlocutory  judgment   1774 

docketing   interlocutory    judgment    awarding. . . ,. 1774 

execution  not  to  issue  until  final  judgment 1774 

Dower. 

fees,  etc,  of  commissioners  or  referee  to  admeasure....  1612 

Ejectment 

when   judgment   taken   against  one  subject  to   rights  of 

others 1519 

by  grantee  of  lands  held  adversely,  suing  by  grantor 1501 

Foreclosure. 

on    dismissal  of  complaint  on   payment  of   interest  and 

part  of  principal  due 1834 

additional  allowance  to  plaintiff  in  forclosure,  etc..  3252.  325' 

taxation  of 24«J 

on  foreclosure  by  advertisement 2401,  2402 

Matrimonial  actions.  • 

allowance  for,  in  action  for  divorce  or  separation 1768 

award  of,  in  divorce  or  separation l<f$ 

to  co-respondent  in  action  for  divorce • 1757 

Mechanics'  liens. 

actions  to  foreclose  In  courts  of  record • 8411 

in  courts  not  of  record 8411 

Partition. 

where  sale  has  been  had 1570 

on  judgment  of  actual  partition 15W 

\                    collection  against  unknown  owners  on  actual  partition....  1858 
lees  and  expenses  of  commissioners.. 1885 
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Oorta  —  Continued. 

IV.  In    special  actions — Continued. 

Action*  by  or  against  state  or  public  officer. 

action  by  state  for  benefit  of  municipality 8243 

action  by  people  on  relation  of  private  person. 8242 

on   consolidation   of    actions    by    people   against   different 

defendants 1989 

judgment  may  be  taken  against   state 1985 

execution  not  to  issue  against  state 1985 

payment  of  costs  against  state  or  public  officer 8241 

on  judgment  of  ouster  from  office 1966 

individual  liability  for  costs  of  action  in  nature  of  quo 

warranto   against   corporation 1987 

against  school  officer  or  supervisor 8244 

increased  costs  to  defendants  sued  for  official  acts. .  8258,  8259 

V.  On  statb  writs. 

on  alternative  mandamus  are  discretionary 2086 

on  peremptory  mandamus  to  be  awarded  as  on  motion 2086 

not  to  exceed  $50  and  disbursements 2086 

on  prohibition  to  be  awarded  as  on  motion 2100 

not  to  exceed  $50  and  disbursements 2100 

on  certiorari  to  review  in  discretion  of  court 2143 

not  to  exceed  $50  and  disbursements 2143 

non-payment  punishable  as  contempt  when   awarded  by  final 
order  • 2007 

VI.  Of  motions. 

of  motion. 779 

collection 779 

execution 770 

stay  for  non-payment 770 

taxation  on  final  judgment 779 

may  be  awarded  absolutely  or  to  abide  event 823C 

how  collected  when  awarded  to  abide  event 779 

on  application  for  judgment  on  frivolous  pleading •  587 

fees  of  referee  to  superintend  discovery  of  book 807 

proceedings  to  punish  for  contempt  not  affected 779 

VII.  iNTERLoctrroaY  costs. 

on   issue  of  law 8282 

collection    8233 

no  arrest  for  non-payment,  except,  etc. '. '.     ~15 

award   of,   by   interlocutory  judgment 1231 

VIII.  On  appeal. 

provisions  not  applicable  to  costs  on  appeal 3237 

from  final  judgment 3238 

from  interlocutory  judgment  or  order 3239 

on  appeal  to  supreme  court  or  appellate  division 3251 

damages  for  delay  by  way  of  costs  in  court  of  appeals. .  32.">1,  3254 
expenses  of  reference  on  justification  under  undertaking  on 

appeal  to  court  of  appeals 1335 

on  appeal  by  plaintiff  from  judgment  for  defendant  in  con- 
demnation  proceeding   8876 

from  justice's  court 3047,  3060,  3063,  3066,  3007 

on  hew  trial,  on  appeal  from  justice's  court 3070,  3073 

to  supreme  from  N.  Y.  municipal  court , 2213 

IX.  Liability  for  costs. 

•     special  provisions  not  affected 8250 

executor  or  administrator 1831 
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Cost*  —  Continued* 

IX  Liability  tor  costs  —  Continued. 

transferee  of  cause  of  action • ••••••..••••••...  8247 

against  infant  plaintiff  collectible  from  guardian  ad  Utem.  468,  8249 
guardian  ad  litem  of  infant  defendant  not  liable............    477 

poor  person  not  liable  for •••••    461 

costs  to  poor  person  payable  to  attorney 467 

action  by  poor  person  not  stayed  for  hum  pajaanrt  of  costs  of 

former    action • • 461 

action  by  executor,  trustee,   etc.,  against   bens^sssary  to  re* 

cover  costs. 19M 

against  attorney  for  pleading  scandalous  matter...... 545 

imprisonment  for  non-payment  of  huerlbcviavy  casts  awarded 

against   attorney i »» I* 

liability  of  attorney  when  defendant  entitled  ts>  require  se- 

curity.  •  •  • • • 8278 

X-   III  SPECIAL  PROCEEDING*. 

power  to  award;  amount *....•••. ....... ......  8240 

when  person  recovering  deemed  a  Judgment  creditor....... 

SvPPkmtntory  proceedings 

to  Judgment  creditor  ...»•••••,. ,.••.... , 

to  judgment  debtor 2456 

Condemnation  proceedings. 

when  awarded  to  defendant  •••••••••••••••  886} 

against  defendant  on  trial  of  issues • ••••••..  3872 

of  guardian,  committee,  etc ,.... 3872 

on  appeal  by  plaintiff  from  judgment  for  defendant.*...  8376 

when  awarded  to  owners 8872 

when  compensation  does  not  exceed  $60 • 8379 

additional  allowance  to  owners 8372 

on  discontinuance.  •  • 3874 

For  appointment  of  committee  of  incompetent. 

on  final  order  appointing  committee 

on  dismissal  of  petition •.....•.••.•••••••.. 

of  proceeding  on  behalf  of  state 

Contempt. 

may  be  ordered  paid  out  of  recovery  on  undertaking 2290 

Summary  proceedings  to  dispossess. 

amount  of  costs  and  fees 2250 

amount  in  proceedings  founded  on  forcible  entry  or  de- 
tainer.   , 2250 

execution.  . 2250 

Arbitration. 

on  entering  judgment  on  award... •••• 2378 

on  vacating  award .... 2377 

liability  for,  on  revocation  of  submission... 2384 

To  discover  death  of  life-tenant. 

when  awarded,  amount  .....••••••.•••••••••.•,.••••••  j8t§ 

on  dismissal  of  petition ••••••••••••••••••••••• 

Proceedings  by  insolvent  debtors, 

on  contested  application  for  discharge. 5£ 

on  petition  for  exemption  or  discharge  from  arrest 
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i 
Coats  —  Continued. 

X.  In  special  proceedings. —  Continued. 

To  enforce  liens  on  vessels. 

amount 8480 

XI.  Security  for  costs. 

wben  defendant  may  require 8268,  3260 

when  two  or  more  plaintiffs  sue 3270 

when  discretionary  with  court 3271 

order  to  give  security 3272 

requisites    of   undertaking . t x 3273 

notice  of  exception 3274 

notice  of  justification 3274 

notice  of  justification / 3274 

justification  of  sureties 3275 

allowance  of  undertaking 3275 

order    for   additional    security 3276 

dismissal  for  failure  to  give 3277 

liability  of  attorney  for  costs 3278 

provisions   applicable   to   special   proceedings 8270 

In  New  York  city  court. 

notice  of  exception  to  sureties §!§§ 

notice  of  justification 8168 

£11.  Tazatxoit. 

how  taxed 3262 

clerk  to  insert  amount  in  judgment 3262 

when  additional  allowance  to  be  computed  by  clerk 3262 

notice  of  taxation    3263 

in  New   York  city  court. . » i - 3161 

may  be  taxed  without  notice 3264 

notice  of   retaxation   « 3264 

order    for    retaxation    3264 

review    of    taxation 3266 

duty  of  taxing  officer ....  * 3266 

Affidavit  as  to  disbursements 3267 

ees  to  be  taxed  on  demand • . .  •  8287 

XIII.  In  surrogate's  court.     See  Surrogate's  Court. 

XIV.  In  justices'  courts. 

to   prevailing   party 8074 

what  costs  consist  of 3074 

when  allowed  to  neither  party 3075 

on  judgment  after  verdict  or  decision 3014 

on  judgment  of  nonsuit 3013 

on  discontinuance  on  answer  of  title  to  real  property 2954 

on  dismissal  when  title  to  realty  pleaded  by  plaintiff 2056 

in  action  of  replevin 3075 

on   demurrer    3077 

amount  limited   » 3076 

taxation 3078 

increased   costs   in   actions   on   official   acts 3079 

on  judgment  for  one  of  several  defendants 3080 

recovery   of   costs    wrongfully  collected 3081 

on  decision  for  person  answering  in  proceeding  for  sale  of 

stray 3096 

on  transfer  of  action  to  another  justice A 3152 

in  action  on  judgment 8154 
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Coats  —  Continued. 

XIV.  In  justices'  courts  —  Continued. 

guardian  ad  litem  of  infant  plaintiff  liable 2887 

?;uardian  ad  litem  of  infant  defendant  not  liable 2888 

ees  on   attachment   for  defaulting  witness 2072 

payment  of,  on  service  of  notice  of  appeal 9047 

setting  off  costs  and  recovery  on  determination  of  appeal ....  3050 

costs    below    included    in    disbursements    on    appeal 30ti0 

of    appeal    when    new    trial    ordered 3063 

to    whom    awarded    on    appeal 3066 

amount    of    costs    on    appeal ' 3067 

award    of,    on    new    trial    on    appeal 3070 

amount    on    new    trial    on    appeal 3073 

on  offer  to  compromise  after  return  on  new  trial 30<"2 

New  York  municipal  court. 

on   appeal    to   supreme   court 3213 

Brooklyn  justice's  court. 

on  removal  of  action  to  county  court  of  Kings 2984 


Counterclaim. 

See,  also,  "  Pleading." 

answer    may    set    up f 600 

when    allowed 501 

in   actions  on   assigned  claims 502 

by    trustee    502 

by  defendant  sued  in  representative  capacity 5U5 

on    decedent's   debt    in    action   by   executor,   etc 506 

limitation    of    action    must    be    pleaded    in 413 

cannot  be  founded  on  title  barred  by  adverse  possession 336 

on    cause    barred    by    limitation 397 

several    counterclaims    may    be    pleaded 50? 

each   to  be   separately   stated 507 

equitable    counterclaim    may    be    pleaded 507 

verification    of    counterclaim    only 527 

provisional    remedies    on    . . » 720 

plaintiff's  offer  ,to  compromise 7314 

in  action   for  divorce  or  separation 1770 

in   action    to   charge   joint    debtor   not    served 1938 

demurrer   to,   see   "  Demurrer." 

reply ;   contents    514 

judgment  for   failure  to   reply .# 515 

reply   may   set   up  two   or   more   avoidances 517 

striking  out  for  disobedience  to  order  for  discovery  of  books,  etc.    80S 

deemed    action    for    purpose    of    trial    by    jury 974 

judgment     on     > «. 503 

demand    for    affirmative    relief    on 1 51$ 

judgment   for    affirmative    relief   on 504 

on  counterclaim  for  less  than  plaintiff's  demand.... 512 

execution    on    judgment    against    executors,    etc 506 

In  New  York  city  court. 

what    may    be    pleaded 3174 

In  justices'  court. 

answer  may   set  up 2938 

when   allowed   2945 

demurrer ^ '2939 

of  party  suing  or  sued  in  representative  capacity 2946 

when  neglect  to   plead   bars  action 2947,  2948 

judgment 2949 

in    summary   proceeding    to    dispossess 2244 
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Counties. 


seal   of   county  clerk  seal   of  county. 28 

proof  of  acts,  resolutions,  etc.,  of  supervisors 941 

excepted    from    judicial    supervision 1804 

not  subject  to  action  to  dissolve  or  annul  corporation 1804 

preference  of   actions   by   or  against "<91 

jurors   not   disqualified   because   residents   or   taxpayers 1170 

order  of  arrest   in   action   for   funds,   etc.,   of 540 

attachment  in   action   to   recover   funds   of 687 

action    by    state    to    recover    public    funds,    see    "  Municipal 
Corporations." 

excepted   from   jurisdiction  of  justice's' court 2o63 

supervisors  need   not   give   security   on   appeal 1313 

taxpayer's   action    to    prevent   illegal    acts 1025 

officers    may    sue   on    cause   arising   before    term 1026,  1928 

action  against  officers  on  causes  arising  before  their  term.  1027,  1028 
jurisdiction  of  justice's  court  over  actions  by  or  against  officers.  2665 
costs  when  action  brought  by  state  for  benefit  of  county 3243 

County  charges. 

printing   of   calendar i 20 

expenses  of  proceedings  to  remote  attorney 68 

stenographers'    salaries,    fees,    etc 88 

salaries  of  criers,   interpreters,   and  court  attendants,   in 

Queens    county     01,  04,       06 

salaries    of    stenographers 358-361 

compensation  of  clerks  in  surrogate's  office 2401,  2402 

books  for  record  of  notices  of  pendency  of  action 1672 

County  Clerk. 

when    included    in    term    "clerk" 8843 

seal  is  seal  of  supreme  and  county  courts 27 

is  seal  of  county •' 28 

provision    for    new    seal 30 

appointment  of  special  deputy  clerks  to  attend  terms 80 

destruction  of  papers  by  order  of  court 21 

designation  of  new  jail  to  be  filed  with 135 

to  serve  designation  of  jail   on  sheriff 137 

certificate    of    sheriff's    election 182 

annual   return   of  changes   of  name 2418 

1  duties  in  foreclosure  by  advertisement 2300,  2300,     2403,  3304 

judgment    book;    entry    of   judgments 1236 

docket  books;   docketing  judgments \...   1245-1272 

entry,    etc.,    of  judgment   by    confession 1275,  1276 

docketing  transcript   of  justice's   judgment ...  3017,  3021,  3022 

judgment  ox  Albany  city  rourt  and  Troy  justice's  court.  3225 

authentication  of  transcript  from  justice's  docket  book 030 

issuing  execution  on  justice's  judgment ' 3043 

homestead    exemption     book 1308 

record   of   certificates   of   execution   sales 1430 

notices  of   pendency   of  action 1672,  1674 

orders  appointing  receivers  in  supplementary  proceedings.  2470 

wills   of    real   property 2622 

to  make  and  certify  to  searches 061 

without  charge  to  certain   state   officers 3200 

subpoena  duces  tecum  to   produce  records 866 

fees   generally 3304 

in   New   York  and    Kings   county 3305,  3332fl.  3332b 

to  be  taxed  on  demand 3287 

salaried   clerks  to  account   for   fees 32H5 

fees  of,  for  entries  of  moneys  deposited  with  county  treasurer.  3306a 
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County  Co-ope  rat  ire  Insurance  Companies. 

change    of    name •« « 3411,203,2414 

Connty  Court. 

construction  of  provisions  relating  to SMS 

new  trial  in,  on  appeal   from  justice's  court,  see  "Justice  or 
the  Peace;"  "  New  Trial." 

costs  when  several  actions  brought  on  same  instrument 3231 

appeals   from,   to   appellate   division 1340,  135" 

to  supreme  court,  judgment,  where  to  be  entered 1545 

1.  Constitution  of  court. 

a  court  of  record 2 

seal  of  county  clerk  is  seal  of  court. ...._. 37 

always  open   for   business 355 

justice  of  supreme  court  may  make  orders  in 354 

county  judge  of  another  county  may  make  orders 354 

appointment    of    terms 355 

place    of    holding    terms. 355 

adjournment   of   term    to   another   place • 355 

publication   of   appointment   of   terms 359 

drawing  and  notification  of  jurors 357 

clerks  to  county  judges   of  Kings 359 

appointment  and  compensation   of   stenographers 358*  361 

'     stenographers  for,   in  Kings  and  Queens  counties 359 

interpreters  for,  in  Kings  county 309 

II.  Jurisdiction. 

jurisdiction 340 

residence   of    domestic    cororation 341 

jurisdiction   co-extensive   with    supreme  court 348 

may  send  process  ta  any  county , 347 

power   to   appoint    receiver 713 

may  authorize  guardian  or  committee  to  agree  to  partition..  1590 

1592 
over  applications  by  insolvent  debtors   for  discharge,  exemp- 
tion, etc 2150,  2188,  2201 

appointment  of  trustee   for  criminal   prisoner 2219 

over  person  and  property  of  incompetent  persons 340,  2330 

proceedings    for   change   of   name 2410 

new  action  after  plea  of  title  to  realty  in  justice's  court 2953 

account   of  district  attorney  to 1968 

non-resident   plaintiff    to   give   security    for   costs 3268,  3269 

costs  in  Kings  county  when  recovery  under  $250.... 3228 


III.  Powers  and  duties  ok  county  judge. 

if  judge  disqualified,  special  proceeding  to  be  continued  in  ad- 
joining county 52 

has  powers  of  justice  of  supreme  court  at  chambers 241 

possesses  power  of  supreme  court  justice  over  actions  in....  348 

disability    of    county    judge 342 

may  appoint  temporary  court-house. 43 

designation  of  temporary  jail  by 135,  136,  144 
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INDEX. 

County  Court  —  Continued. 

III.  Powers  and  duties  of  county  judge  —  Continued. 

to  attend  drawing  of  jurors 1044,  1046 

when  to  act  as  surrogate  during  vacancy  or  disability 2478 

when  and  where  to  hold  surrogate's  court 2506 

compensation   when  acting  as  surrogate 2485 

ex  parte  orders  by 772,     773 

may  make  order  for  service  of  summons  by  publication 440 

may  grant  order  of  arrest 560 

power  of  judge  in  special  proceedings t 349 

to   remit    forfeited   recognizances 350,     351 

to  remit  fines  and  penalties. 850,    851,     363 

notice  of  application  to  remit  fine  or  penalty....  352 

costs    on    remission 352 

discharge  of  person  imprisoned  for  non-payment  of  fine.    353 
to  discharge  witnesses  arrested  in  violation  of  privilege.     862 

to  grant  order  to   take    deposition    within  state 872 

to  grant  order  to  take  deposition  without  state......     888 

to  issue  subpoena  for  witness  on  deposition  to  be  used 

without  the  state 915 

to   issue   habeas  corpus  to   testify .2009-2011 

to   issue   habeas  corpus  or  certiorari   to   inquire,   etc.  2017 

2018 
to  issue  warrant  to  bring  up  prisoner  about  to  be  re- 
moved  .    , • 2054 

to  take  bail  pending  appeal  on  habeas  corpus  or  cer- 
tiorari  2000,  2061 

when  holding  court  in  another  county 356 

duty  to  issue  habeas  corpus  or  certiorari  without  application.  2025 

summary  proceedings   to   dispossess  before « . . .     2234 

supplementary   proceedings  may   be  brought  before.*.  [2434,  2553 

IV.  Removal  op  actions  to  or  from. 

to  supreme  court  on  disability  of  county  judge.... 342 

to  supreme  court  to  change  place  of  trial 343 

effect  of  order  of  removal 344 

appeal   form   order  of  removal «- 344 

stay  of  proceedings  to  permit  removal 345 

process,   undertakings,   etc.,  not   impaired  by  removal 346 

to,  from  local  courts  of  Hudson,  Utica  and  Oswego 3200 

from  justice's  court  to  Kings  county  court 2934 

County  Treasurer* 

fines,  recognisances,  ete.,  collected  by  district  attorney  to  be 

paid  to 1967 

mav  apply  fpr  appointment  of  temporary  administrator 8566 

feefr. 3321 

provisions  relating  to  sheriff's  bond  apply  to  actions  oft  bond.  1889 

to  exercise  powers  of  coroners  in  Erie  county 181a 

fees    of   county    clerk    for   entries    of   moneys   deposited   with 
county  treasurer  •  • ••• 3306a 

Court  funds. 

to   receive   money   paid    into   court...... 745 

transfer  to » 744a 

deposit   with 747 

transfer  from 747 

title   to    securities    representing.... 749 

action    by,    on    securities 740 

transfer  of  securities   on   death,   etc.... 750 
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INDEX. 

County  Treasurer  —  Continued. 

Court   funds  —  Continued. 

books  of  account 

annual  report 753 

to  receive  money  paid  into  surrogate's  court 2689 

service  of  order  to  pay  money 1887 

leave  to  sue  on  bond  for  failure  to  pay  money,  etc 1887 

commissions  on  money  paid  into  court 3321 

Comrt  of  Appeals. 

I.  Powers;  terms;  officers,  etc. 

a  court   of  record 2 

seal  continued 27 

governor  may  change  place  of  holding 38 

judge  not  disqualified  when  policyholder  of  insurance  company.  46 

power  to  make  rules 198 

times  and*  places  of  holding  terms 198 

may  be  held  in  any  building 197 

adjournments 197 

appointment  of  officers 196 

clerk  of  court  to  give  bond 199 

to  take   oath 199 

office 199 

to  appoint  deputy 200 

powers  and  oath  of  deputy  clerk 200 

clerk  may  employ  assistants 201 

appointment  of  special   deputy  clerk 201 

of  clerks  for  judges 202 

offices  for  judges 203 

reports  of,  see  "  State  Reporter." 

fees  of  clerk 3300 

clerk   to   account   for  and  pay   over   fees 3283 

II.  Jurisdiction. 

appeal   from  final  judgments  and  orders 190 

appeals  from  orders  granting  new  trials  on  exceptions 190 

questions  allowed  and  certified  by  appellate  division 190 

no  appeal  in  actions  in  other  than  supreme  court,  etc.,  unless 

certified 191 

from  unanimous  judgment  of  affirmance  in  certain  cases, 

unless  allowed    191 

limited   to   review   of  questions   of   law 191 

decision  that  finding  of  fact  is  supported  by  evidence 191 

III.  Appeals  to.     See  "  Af  peals.— III.     To  court  of  appeals," 
Court  off  Claims* 


I.  Constitution;  judges;  officers,  etc. 

a  court  of  record 2 

constitution    of    263 

commissioners  abolished 263 

judges 3® 

additional   288 

appointment  of  clerk 266 

of    stenographer    -JS 

of   attendant    266 

seal 267 

sessions 


» 
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INDEX. 

Court  of  Claim*— Continued. 

I.  Constitution;  judges;  officers;  etc. —  Continued. 

when  to  view  premises 268 

sheriff  to  furnish   rooms 268 

attendance  of  sheriff  at  sessions 268 

fees  of  sheriff  for  attending  sessions m 268 

expense  of  procuring  testimony  on  commission 272 

report    to   legislature 271 

annual    report   to    comptroller 273 

compensation  of  judges 279 

of  officers    280 

assignment    of   judges    for    canal    appropriation    claims. .....  283 

II.  Jurisdiction;   procedure;  determination. 

jurisdiction    264 

notice   of  intention   to   make   claim 264,  270 

rules    265 

procedure 2(m 

attorney-general    to    represent    state 270 

superintendent  of  public  works  to  assist  in  canal  claims....  270 

canal    claims   to   be    filed   with    superintendent 270 

compromise    270 

consolidation ;    intervention,   etc 281 

disposition  of  adverse  and  conflicting  claims 268-* 

substitution    of   parties    281 

may   order  additional  parties  brought  in 2S1 

summons  or  citation  to  additional  parties 281 

service    of    summons    or    citation 281 

power   to    render   judgment   against    parties   summoned 281 

calendar;    canal    appropriation    claims • 284 

record  of  proceedings 271 

new   trials    265 

costs 274 

judgments 269 

interest  on  judgments 269 

payment  of  judgments 269 

judgment  bars  further  claim   or  demand 269 

execution  on  judgment 269 

lien  of  judgment  on  real  property 269 

docketing  judgments  of,  in  county  clerk's  office 269 

vacating  and  modifying  judgments 266 

III.  Appeals  from. 

from   orders  and  judgments 275 

time  of  taking  appeal. 276 

notice  of  appeal 276 

service  and  settlement  of  case 277 

practice 275 

questions    reviewable    275 

preference  of  appeals 278 

judgment 275 

Court-House. 

sale  of  liquors  in,  prohibited 32,  93 

change  of  place  of  holding  court 38—43 

designation  of  temporary 43 

trial  elsewhere  than  at  court-house 37 

Court  S3. 

See,  also,   "  Officers." 
judges,  see  "  Tudges." 
rules  of.  see      Rules." 
punishment  of  contempt,  see  "  Contempt  of  COUrT." 
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Court*  —  Conitnmed. 

I.   GeICSRAL  rEOVlSIONS. 

referred  to  in  this  act 14 

jurisdiction  and  powers  continued 4 

sittings  to  be  public,  except,  etc , 5 

not  tc  sit  on  Sunday,  except,  etc 6 

adjournment  on  Saturday  to  be  over  Sunday 6 

action,  etc.,  not  discontinued  by  vacancy  in  judge 25 

judge  out  of  office  may  settle  case  or  exceptions 25 

special  proceeding  before  one  judge  continued  before  another 

in  New  York  and  Kings 26 

seals 27-30 

adjournments 34-36 

failure  or  adjournment  does  not  abate  action,  etc 44 

judges  not  to  practice 49 

attendants 95-99 

summons  must  specify 417 

amendment  of  returns  by  subordinate  courts,  etc.... 725 

what  included  in  "  body  or  officer "  in  provisions  as  to  cer- 
tiorari to  review,  etc 2146 

IT.  Courts  of  recoup, 

enumerated 2 

power  to  issue  subpoenas  to  witnesses 7 

to  administer  oaths  , 7 

to  make  new  process  and  forms  of  proceedings 7 

seals  in  use  continued 27 

rooms,  fuel,  etc.,  to  be  furnished , 31 

liquors,  etc.,  not  to  be  sold  in  court-house....', 32 

punishment  for  sale  of  liquors & 

adjournment  to  future  day 34 

of  term  for  absence  of  judge 35 

of  term  by  direction  of  judge 36 

trials  elsewhere  than  at  court-house 37 

governor  may  change  place  of  holding 38.  39 

judge  may  change  place  of  holding. .    40 

adjournment  of  actual  session  to  another  olace 41 

change  of  place  for  holding  in  city  of  New  York 42 

trial  commenced  may  be  continued  beyond  term 45 

trial  terms  for  actions  on  contract i-a 

appointment   of   criers    91 

sheriff  to  act  as  crier 92 

attendants  05 IV 

compensation    3312 

clerks  of  judges  disqualified  as  refereea,  commissioners,  etc..  1034 

III.  Courts  not  or  record. 

enumerated 3 

limitation  of  action  on  judgment  of .'.* 388 

attempt  to  commence  action  in,  under  statute  of  limitations...  400 

jurisdiction  of  action  to  foreclose  lien  on  chattel 1737 

Covenants. 

of  seizin,  when  cause  of  action  accrues  for  breach 381 

against  incumbrances,  when  cause  of  action  accrues  for  breach.    881 

Creditor. 

of    decedents,    see    "  Decedents*   Estates;  '     *  Errcutors  asd 

ADM  I N ISTRATORS." 

term  defined  in  surrogate's  practice 2768 

publication  of  order  to  present  claims 188 
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INDBX. 

Creators'  Action*. 

I.    BY  JVMttBWT  CftSDtTOB  TO  MBCOVEE  AMD  AVPLT  W0P1ET*. 

jurisdiction  of  county  court  ...  * •  340 

maintainable  on  return  of  execution  unsatisfied 1871 

to  reach  surplus  value  of  homestead .  - .  140? 

to    enforce    execution    for    necessaries,    wages,    etc.,    against 

earnings,  trust  income,  etc .-.»..  1301 

does  not  lie  against  domestic  corporation 1879 

relief  procurable  in  1871 

joint  property  may  be  reached 1871 

property  exempt  from  execution  cannot  be  reached . . . , 1879 

trust  fund  created  by  third  person  cannot  be  reached 1879 

earnings  Within  sixty  days  cannot  be  reached 1879 

to  what  county  execution  must  have  issued 1872 

what  property  may  be  reached 1678 

interest  in  executory  contract  for  land  may  be  reached 1874 

how  interest  !n  lana  contract  applied 1875 

temporary  injunction  restraining  transfer  or  payment........  1876 

receiver  rtiay  be  appointed 1877 

how  discovery  compelled 1878 

cancellation  of  hoticc  of  lis  pendens  on  security 1674 

IX  Against  debtor's  next  of  xxh,  legatee,  HeIx*  oft  devise*. 

when  action  lies 1837 

excepted  from  jurisdiction  of  justice's  court «, 2869 

neglect  to  present  claim  does  not  impair  right  of  action 1887 

Against  legatees  and  next  of  kin. 

"next  of  kin"  defined 1870 

nay  foe  against  one  or  all 1838 

apportionment  of  recovery  among  defendants 1839 

apportionment  of  costs  among  defendants 1839 

sheriffs  fee  on  execution  may  be  taxed  against  each  de- 
fendant   1839 

recovery  against  one  only  limited  to  proportionate  share.  1840 

requisites  to  recovery  against  legatee 1841 

action  against  preferred  or  deferred  legatees 1842 

requisites  to  recovery  against  preferred  legatees 1842 

Against  heirs  and  devisees, 

liability  of  heirs  and  devisees 1843 

not  to  be  brought  within  three  years  of  death  or  issuance 

of  letters. 1844 

Stay  pending  application  to  sell  realty  to  pay  debts 1845 

dismissal  on  decree  for  sale  of  realty  to  pay  debts 1845 

election  to   prosecute   action    notwithstanding  decree  for 

sale  of  realty  to  pay  debts 1845 

action  to  be  joint  1846 

recovery  to  be  apportioned » 1847 

requisites  to  recovery  against  heirs 1848 

account  of  executor,  etc,  evidence  of  insufficiency  of  as- 
sets.    1848 

requisites  to  recovery  against  devisee 1849 

recoveries  from  personalty  to  be  deducted 1850 

recoveries  from  heirs  to  be  deducted  from  recovery  against 

devisees 1850 

complaint  must  describe  lands  with  common  certainty  and 

state  value.  .      1851 

judgment  to  direct  collection  from  realty  not  aliened  by 

defendant 1852 

Hen  of  judgment  on  realty  not  aliened  by  heir  or  devisee.  1852 
judgment  not  lien  on  realty  aliened  before  filing  of  notice 

•f  Us  Pendens # 1853 

persona]  judgment  when  land  aliened » 1K54 

action   not  suspended   by   infancy 1858 
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Creditors9  Action*  —  Continued. 

II.  Against  debtor's  next  or  kin,  legates,  eto-  ContlimsML 

Against  heirs  and  devisees  —  Continued. 

execution  against  infant  suspended  for  one  year... 
liability  for  debt  expressly  charged  on  realty  not 


General  provisions. 

preference  among  debts  of  decedent 

unpaid  prior  claims  exceeding  value  of  property  a  defence.  18G8 
recovery,  proportionate  only,  when  equal  claims  exist . . .    1856 
defendant  entitled  to  credit  for  prior  or  equal  claims  paid.  1857 
relief  when  defendant  takes  or  inherits  in  more  tfcan  one 
capacity.  .  . 1880 

Crier. 

not  to  practice  as  attorney •  81 

appointment  of,  for  courts  of  record • 01 

sheriff,  etc.,  may  be  required  to  act  as 88 

need  not  attend  trials  at  chambers. , 289 

at  term  of  appellate  division 248 

Crimea  and  Criminals. 

punishment  of  crimes  created  by  set .' , 

^  See,  also,  "  Misdemeanor. 

I.  Criminal  actions. 

criminal  action  defined ,    

civil  and  criminal  remedies  not  merged .# 

trial  may  be  continued  beyond  term .* 45 

preference  of • T90 

civil  pleading  not  to  be  used  as  proof  in 623 

deposition  in,  fot(  use  without  the  state 914 

privilege  of  physician,  etc.,  when  crime  committed  on  infant  834 

H.  Care  or  property  of  criminal  prisoner. 

application  for  appointment  of  trustee 2219 

when  application  may  be  made 2219 

to  what  court   2218 

who  may  apply • 2225 

creditor  applicant  to  relinquish  security. .' 2221 

contents  and  verification  of  petition 2222 

subpoena  to  enable  petitioner  to  make  petition 2222 

copy  of  sentence  to  be  presented  with  petition 2223 

affidavit  of  petitioner  . . » 2223 

order  appointing  trustee   • 2224,  2225 

order  to  show  cause 2224 

service  of  order  to  show  cause 2224 

hearing  on  return  of  order  to  show  cause 2225 

payment  of  debt  or  security  therefor 222J 

title  vested  in  trustee  2229 

exemplified  copy  of  order  may  be  recorded  as  deed 2226 

removal  of  trustee 2227 

appointment  of  new  trustee 222* 

support  of  wife  and  family 

surrender   of   property  by  trustee  on   death   or  discharge  of 

prisoner 

applicable  to  prisoners  sentenced  before  enactment 

III.  Civil  remedies  by  and  against  criminals. 

convicted  prisoner  to  give  security  for  costs  as  plaintiff.  8288,  3MJ 

relief  of  bail  on  arrest  of  defendant  for  crime 9D0 

deposition  of  person  under  sentence  for  felony »..    WT 

habeas  corpus  to  bring  up  prisoner  to  testify,  see  "Habeas 
Compos,^ 
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Crimci  and  Criminal*  —  Continued. 

III.  Civil  remedies  by  and  against  ceiuimals —  Continued. 

attachment  in  contempt  not  to  issue  against  prisoner 2U8 

habeas  corpus   to  produce  prisoner   to  answer   for  contempt  ^^ 

punishable  civilly •  • ......  2278 

prisoner  may  be  committed   for  civiK  contempt  on  discharge 

from  custody 2388 

prisoner  produced  on  habeas  corpus  to  answer  for  contempt 

to  be  remanded •.•  • ; 2282 

civil   punishment   for  contempt  does  not  bar  indictment   for 

same  misconduct 2287 

IV.  Disqualifications  and  disabilities. 

suspension   or   removal   of  attorney  on   conviction 67 

conviction   of   infamous  crime  disqualifies  as  executor 2564 

incompetent   to  receive  letters  of  administration 2664 

conviction   does  not  disqualify  witness 832 

may  be  used  to  impeach  credibility  of  witness 832 

witness  not  required  to  give  testimony  tending  to  accuse  of. .     887 

disability  by  imprisonment  to  move  to  vacate  judgment 1201 

new  trial  of  action  to  determine  claim  to  real  property  when 

defendant  imprisoned 1646 

imprisonment  interrupts  limitation  of  action  for  real  property.     875 
disability  by  imprisonment  for  crime  excepted  from  statute  of 

limitations 886 

exception  of  imprisonment  from  limitation  of  action  for  dower.  1596 
limitation  of  time  to  apply  for  certiorari  to  review  determina- 
tion   2125,  2126 

Criminal  Court-nation. 

included  in  term  "  personal  injury  " 8843 

sittings  of  courts  may  be  private 5 

competency  of  plaintiff's  wife  to  testify 831 

limitation  of  actions   884 

costs  when  recovery  is  less  than  $50 3228 

jurisdiction  of  justice's  court. .....*. 2868 

Crops. 

deemed  assets  in  hands  of  executor,  etc •• 2672 

Crosa-Aetiona. 

leave  to  defendant  to  commence 760 

jurisdiction  of 760 

original  and  cross-actions  to  be  tried  together 760 

removal  of  original  action  to  court  where  cross-action  pending..  760 

Cruelty. 

ground  for  separation 1762 

Curtesy. 

tenant  by,  necessary  party  in  partition 1538 

division  in  partition  when  curtesy  exists  in  undivided  share....  1553 

action  for  waste  against  tenant  by 1651 

.  acceptance  cf  gross  sum  on  sale  for  decedent's  debts 2783 

D. 
Daman***. 

I.  Assessment  of.    See,  also,  "  Assessment  of  Damages." 

rate  recoverable 1208 

jury  to  assess,  in  action  for  money. 1188 

assessment  on  default fl 1215 
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IBDIDL 

IMuMfei  —  CoatlauesU 

I.  Assxsssttstt  of  *—  Continued. 

notice  of  assessment  to  defendant  in  default*. •••••«•••..».•  12H 

demand  for  notice * »«j 1219 

motion  for  new  trial  for  excessive,  etc. ............  908 

on  judgment  absolute  of  court  of  appeals 194 

XL  MmoATtotf. 

evidence  in  mitigation  at  Inquest............ 536 

pleas  in  mitigation •• 636 

proof  of  mitigating  circumstances  in  libel  and  slander •  535 

pleading  matter  in  mitigation  of ......  608 

lZL  Rtcovttr  lit  ACTIONS  AKD  special  f*ocbb>ikgs. 

limitation  of  actions  for  injury  to  property  or  person. 382-385 

of  action  for  encroaching  wall » • 1499 

order  of  arrest  in  action  for 549,    550 

when  part  only  of  statutory  penalty  recoverable *  1898,  1904 

special*  need  not  be  alleged  or  proved  on  slander  of  female..  1906 
action  barred  by  payment  of  fine  on  contempt  Imposed  as  in- 
demnity. •  . 2284 

measure  in  action  for  causing  death  by  negligence 1994 

on  vacating  injunction  »•«* »•..»«•••» BIT,  <B3»    624 

Of  it  to  liquidate. 

offer  conditionally.  . ••••••••••••••••••••••••    1}j 

refusal  of  offer ••••••••••••    TW 

costs  on  refusal  ••••• ••••••••••••••••••••«••••••    T« 

In  name  of  fictitious  party. 4. ..•••••*•••»•»•••••«  1909 

in  name  of  another. ••••4. ..••••••«•...  1900 

treble  and  increased  damages  for^. ...*•••. » 1901 

Against  witness, 

for  disobedience  to  subpoena.... 85S,    855 

in  justice's  court • 29™ 

On  bonds,  undertakings  and  recognisances, 

in  action  on  bond  for  jail  liberties 10 

measure.  •  •  ................ •• 1*7 

on  penal  bond 1915 

on  forfeited  recognizance 1906 

for  breach  of  bond  or  contract  in  action  in  N.  Y.  city 
court , 316 

Dower. 

tor  withholding,  may  be  recovered  In  action  for  dower. . .  1600 

measure » 1600,  1601 

recoverable  against  grantee  of  husband 1001 

When  property  claimed  in  severalty 16(6 

against  heir  who  has  aliened  land........... 1606 

Mjectmsnt. 

what  recoverable l&l 


rents  and  profits  part  of * 1497 

gas   fc 
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satisfaction  of   damages   for  encroaching   wall  transfers 
ttte. «» 


INDEX 

Dstnaasresi  —  Continued* 

UL  Recovery  ih  actions  an*  special  t SMBDuroi  —  Continued. 

Replevin. 

ascertaining  on  default .#  MBft 

verdict*  etc,  to  state  ......... ,. 1726 

for  depreciation  of  chattel  by  defendant »..  1722 

trustees  holding  ever  without  consent.  ......... 1664 

Nuisance. • 1662 

Trustees  holding  over  without  consent -*  1664 

Action  to  determine  claim  to  real  property. 

for  withholding  possession • ••••••••••.  1644 

Mandamus, 

to  relator ..» 2088 

'  on* alternative  mandamus  .••••••••••••.•••......  2088 

Against  usurper  of  oBce. 

actio*  for. .,,. ,„« ••••«,  1058 

Actioti  Vy  state  for  public  funds. 

for  misappropriating  public  moneys  vest  in  people •  1972 

Bj  strays. 

*  for  trespasses  by  straying  animals 8086 

for  malicious  seizure  of  alleged  strays 8096 

for  willfully  setting  animal  at  large . . 8000 

entire  when  several  animals  trespass. .......... 8109 

In  Justice's  court. 

jurisdiction  over  actions  for • 2862 

in  replevin.  . ,-.A. 2931 

must  he  fixed  by  verdict «•••• 2931 

liability  of  delinquent  witness . . . . 2979 

jtV.   Fbt  OFFICIAL  OR  QUASI-OFFICIAL  ACTS. 

for  irregularity  in  sale  of  realty  on  execution 1436 

for  taking  exempt  property,  are  exempt  from  execution 1394 

for  bribing  or  making  gift  to  juror. 1194 

against  juror  for  taking  gift  or  bribe. 1193 

measure  of,  for  escape  of  prisoner  committed  for  contempt...  157 

for  escape  of  civil  prisoner • 158 

V*  DOVBLS;   T1IBLE   AKD  IK  CREASED. 

Jnry  to  find  single,  and  court  to  increase 1184 

decision  or  report  to  specify  single,  and  direct  judgment  for 

increased 1020 

increased  damages  not  to  carry  increased  costs 3257 

double,  for  concealing  or  withholding  attached  property 708 

treble  for  failure  to  separate  prisoners 125 

for  arrest  of  witness  in  violation  of  privilege 863 

for  waste 1655 

for  waste  In  action  against  co-tenant 1655,  1658 

Of  single  for  cutting  trees,  etc , 1668 

for  forcible  entry  or  detainer Iflftf 

and  increased  damages  for  vexatious  litigation 1901 

lor  taking  illegal  fees 3283 
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INDEX. 

Dates. 

mistakes  la,  cared  by  verdict,  etc,  mud  judgment.  •  • , 

Death. 

proceedings   to   discover   death   of  tenant  for  life. 
Tenant.  ' 

presumption  of,  from  absence  for  seven  years 811 

disposition  of  lunatic's  property  on  death 2*44 

surviving;    executor    may    act 2563 

successor    appointed    on    death    of   sole   executor 2563 

death  of  witness  to  will  to  be  shown  on  probate 2612 

proof  of  handwriting  of  deceased  witness,  to  will.. 2612 

I.  Action*  foe  damaces  ior  causing. 

warrant  of  attachment  may  be  granted 63»~» 

contributory    negligence,    pleading,    burden    of   proof 841b 

right    of    action    conferred 1902 

who    may    maintain -  1902 

limited  to  two  years ........•••.•.... 1602 

for  whose  "benefit 1908 

"  next  of  kin  "  denned 1870,  1905 

measure  of  recovery   1904 

interest  to  be  added  from  date  of  death 1904 

excepted  from  jurisdiction  from  justice's  court. . ._. 2863 


no  appeal  to  court  of  appeals  from  unanimous 

XI.  Effect  ok  pending  actions  and  proceedings, 

1.  Of  judge, 

continuance  of  special  proceeding  before  successor...  52,      88 

filing  undertaking  on  death  of  justice 9032 

hearing  appeal  without  return  on  death  of  justice 9066 

proof  of  proceedings  before  deceased  justice  of  peace....    940 
proof  of  judgment  after  death  of  justice **"* 

2.  Of  attorneys. 

proceedings  on 

service  of  notice  of  appeal,  when  attorney  dead. 

8.  Of  parties.    See,  also,  "  Abatement  and  Revival.*' 

general  provisions  not  to  affect  special  provisions TO 

testimony  of  deceased  person  at  former  trial 890 

estate  of  party  jointly  liable  not  discharged 7M 

exoneration  of  bail  by  death  of  defendant 001 

of  member  not  to  affect  action  against  unincorporated  so- 
ciety  1920 

cause  of  action  in  replevin  survives. 1790 

action  for  wrong  not  abated  by  death  after  verdict,  etc..    701 

court  may  order  action  abated 761 

no  extension  of  time  within  which  action  is  to  abate 704 

extension  of  time  to  continue  action  prohibited 784 

continuance  by  or  against  survivors 780 

on  death  of  sole  party  : 757 

successor  of  public  officer,   receiver  or  trustee  may  con- 
tinue     700 

substitution  of  successor 700 

proceedings  to  bring  in  party WO  * 

substitution  on  death  of  party  t6  partition 1891 

severance   of  action  on   death  of  defendant  jointly  and 

severally  liable.  .   . . ," 791 

of  ejectment  on  death  of  pletatiff  er  defendant... 
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Death  —  Continued, 

II.  Effect  on  pending  actions  and  proceeding*. —  Continued. 

3.  Of  parties  —  Continued. 

verdict,    etc.,   after    death   void 766 

judgment  by  confession  not  to  be  entered  after  defend- 
ant's death   1275 

judgment  to  be  entered  on  death  after  verdict,  etc 768 

entry  of  judgment  after   1210 

effect   of  entry   of  judgment 1210 

extension  of  time  of  heir,  etc.,  to  move  to  set  aside  judg-  - 

mcnt '<  85 

motion   to  set  aside  judgment  after 1284 

extension  of  time  of  heir,  etc.,  to  appeal 785 

appeal   after   death   of  adverse  party 129/ 

failure  to  substitute  on  death  of  party  pending  appeal..  1298 

order  of  substitution 1299 

appeal  from  m surrogate's  court  after 2«b8 

proceedings  in  surrogate's  court  on  death  pending  anneal.  2 tod 

revocation   of  submission  to  arbitration   by  death  hefoce  ^^^ 

award 3882 

proceedings  in  arbitration  on  death  after  award 2382 

4.  As  affecting  executions. 

new  execution  on   death   of  debtor  after  arrest 1498 

homestead  exemption  continues  after  death  of  owner . . .  1400 

r  1403 

issuance   after  death   of  judgment  creditor 1376 

issuance  and  levy  after  death  of  judgment  debtor..   1379-1381 
leave  to  issue  for  possession  of  real  property  after  death 

of  defendant . 1376 

enforcing    execution    on    death    of    sheriff 1388 

conveyance  on  death  of  sheriff  after  sale  on  execution..  14/5 

on  death  of  coroner,  etc.,  after  sale  on  execution.  1478 

Debts. 

of  deceased  person,  see  "  Decedents'  Estates." 

term  denned  in   surrogate's  practice •  2768 

Decedents'  Estates. 

See,  also,  "  Surrogate's  Court." 

jurisdiction    of    surrogate    over 2510 

"  person     interested  "     denned. 2768 

estate  of  incompetent  to  be  administered  a*  if  no  committee  ap- 
pointed  .-.•••  23^ 

appointment   of  receiver  pending  action   for  partition,   distribu- 
tion  or   to   construe   or   establish   will 1869 

action  for  share  of   witness  to  will  excepted   from  jurisdiction 

from    justice's    court 2863 

action  for  share  of  child  born  after  will  excepted  from  jurisdic- 
tion   of    justice's    court 2863 

I.  Property  and  assets. 

1.  Inventory  and  appraisal. 

liability  of  executor,  etc.,  for  uncollected  demands  in- 
cluded   in    inventory 1833,  1834 

when  inventory  may  be  contradicted  in  action  by  or 
against    executor,    etc 1832,  1834 
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Decedents9  Estate*  —  Continaed. 

I.  Property  and  assets  —  Continued. 

2.  Partition. 

when  executors  or  administrators  necessary  parties 1538 

direction  for  sale  free  from  Hen  of  debts 1558 

payment  into  court  on  sale  in  partition  free  from  debts.  1538 

withdrawal  of  shares  of  proceeds 1538 

II.  Claims  and  debts  against. 

judgment  entered  after  death  of  party  establishes  debt* 1210 

decedent's   realty  not   bound   by   judgment   against  executor* 

unless,    etc . 1RZ3 

judgment  against  heir  or  devisee  bars  action  against  executor.    1821 

no  execution  against  decedent,  except,  etc .....' 1379 

issuance  of  execution  by  leave  against  decedent's  property. . . .  1380 

III.  Pay  minx  op  legacies;  distribution. 

"next    of   kin'*    denned 1870 

%ctfcm  *jy  -child  born  after  will  or  by  witness  to  will  to  recover     

share    of    property MgS 

judgment  of  divorce  destroys  right  to  distributive  share.  1780,  1780 

IV.  Creditor's  action  against  next  or  kin,  legatees,  hexes  akd 

devisees. 

when    action    lies JL837 

excepted  from  jurisdiction  of  justice's  court 2863 

neglect  to  present  claim  does  not  impair  right  of  action....  1837 
Against  legatees  and  next  of  kin. 

«*next    of    kin"    defined 1870 

may  be  against  one  or  all 1838 

apportionment   of  recovery  among  defendants 1S39 

apportionment   of   costs  among   defendants 1839 

sheriff's   fee   on   execution   may  be  taxed   against  each 

defendant ,. 1S?9 

recovery  against  one  only  limited  to  proportionate  share.  1840 

requisites    to    recovery   against   legatee *........»  1841 

action   against   preferred   or   deferred  legatees 1842 

requisites  to  recovery  against  preferred  legatees 1842 

Against   heirs  and   devisees. 

liability 1843 

not  to  be  brought  within  three  years  of  death  or  issuance 

of  letters  .  .  .   1&44 

stay  pending  application  to  sell  realty  to  pay  debts......  1843 

dismissal  on  decree  for  sale  of  realty  to  pay  debts 1845 

election  to  prosecute  notwithstanding  decree  for  sale  of 

realty  .  .  . 1845 

must    be    joint......... >....*»...» 1M6 

recovery   to   be   apportioned.. * 1847 

requisites  to  recovery  against  heirs 1848 

account   of    executor,    etc.,    evidence  of   insufficiency  of 

assets • .  1£4° 

requisites  to   recovery  against  devisees lMjj 

recoveries  from  personalty  to  be  deducted 1850 

recoveries    from    heirs    to    be    deducted    from    recovery 

against   devisees   IS*' 

complaint  to  describe  lands  with  common  certainty. .....  1851 

judgment  to  direct  collection  from  realty  not  aliened  by 

defendant 185* 

preference   of  lien   of  judgment  over  individual  debt  of  -„_ 

.   defendant :..?. 1&* 

judgment  not  lien  on  reality  aliened  before  notice  of  lis 

pendens  or  entry  of  judgment I™3 


Decedents'  Estate*  — -  Continued* 

VI.  Creditor's  action  against  next  op  kin,  etc— Continued 
Against  heirs  and  devisees  —  Continued. 

personal  judgment  when  lands  aliened «••••• 1854 

action  not  suspended  by  infancy 1858 

execution  against  infant  suspended  for  one  year 1868 

liability  for  debts  charged  on  realty  not  affected. •••••*•  1860 

General  provisions.  * 

preference  among  debts  of  decedent........ 1865 

unpaid  prior  claims  exceeding  value  of  property  a  defence.  I860 
recovery    proportionate    only,    when,    other    equal    claims 

exist. 1866 

credit  for  prior  or  equal  claims  paid  by  defendant. .....  185T 

relief  when  defendant  takes  or  inherits  in  mere  than  one 

capacity ,., 1800 

Deceit. 

as  ground  for  attachment , . . .  096,     637 

as  ground  for  order  of  arrest 549 

in  justice's  court   2885 

Decision. 

defined  . IM ,,  8848 

I.  Fork  and  contents. 

on  reference  of  whole  issue,  report  of  referee  stands  as 1228 

what  to  contain  on  trial  of  whole  issues 1022 

must  state  facts  and  conclusions  and  direct  judgment 1022 

to  award  costs 1022 

requests  for  rulings  of  court lOflB 

to  specify  single  damages  and  direct  judgment  for  double  or 

treble,   etc 1020 

on  trial  of  demurrer,  need  not  find  facts 1021 

to  direct  final  or  interlocutory  judgment  to  be  entered.   1021 
may  direct  final  judgment  on  failure  to  plead  or  amend .  1021 

in  ejectment  to  state  nature  of  plaintiff's  estate 1519 

in  proceeding  for  voluntary  dissolution  of  corporation 2426 

on  trial  of  issues  in  condemnation  proceedings^.  .  t . ..........  8967 

In  city  court  of  New  York. 

form   of 9179 

demand  for  special  decision  stating  findings  of  faet  ani 
law 9173 

II.  Rendition;  piukq;  entry  of  judgment. 

time   limited   for   decision  of  motion   for  or  to  vacate  pro- 
visional remedy. . ..,...,.. ,.,.....  719 

when  to  be  rendered  or  filed 1010 

in  action  for  divorce,  etc 1774 

new  trial  for  failure  to  file  within  time  limited 1019 

costs  upon  new  trial  for  failure  to  file 1016 

rendition  of,  on  alternative  mandamus. ,...., 2083 

time  for  filing  in  city  court  of  New  York 9173 

action  for  wrong  does  not  abate  by  death  after  decision  made.  764 

entry  of  judgment  on  death  of  party  after  decision 763 

void,  if  rendered   after  party's  death 765 

entry  of  judgment  on,  when  whole  issue  referred 1228 

Interest  from  time  of  making  to  be  included  in  judgment 1236 

to  be  inserted  in  judgment  roll 1022,  1237 
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Decision  —  Continued. 

III.  Exceptions;  appeal.     See,  also,  "  Exceptions." 

notice  of  exception  to • *. 

case  not  required  on  appeal  on  exceptions  to  decision 908 

to  finding  of  fact  not  supported  by  evidence 983 

lleolarationa. 

See,  also,  "  Admissions." 
of  party  not  sufficient  ground  for  annulling  marriage •  .  1T53 

Deepee. 

See  "  Surrogate's  Court." 

Deeds. 

See,  also,  "  Conveyances." 
appointment  of  guardian  by,  see  "  Guardian." 

appointing  guardian  to  be  recorded 285? 

conveyances  acknowledged  or  proved  admissible  in  evidence.... 

record,  or  certified  copy,  admissible  in  evidence 

acknowledgment,  proof,  record  or  certified  copy  not  conclusive. . 
proof  on  oath  of  interested  or  incompetent  witness  not  sufficient. 

demand   for   admission   of  genuineness  of 715 

costs  of  proving  after  demand  for  admission  of  genuineness 7H 

of  land  without  the  state  admissible  in  evidence,  when,  etc....     946 
exemplification  of  record  of  conveyances  without  the  state  ad- 
missible in  evidence 947 

recitals    in    as    to    heirship 841b 

effect  of  conveyance  of  j^roperty  of  infant  or  incompetent 2358 

sheriff's  deed  on  sale  of  realty  on  execution 1471-1473 

relates  back  to  time  of  sale  on  execution 1440 

Default. 

when  clerk  may  enter  judgment  by 1212 

on  default  of  answer,  judgment  not  to  exceed  demand  for  relief.  1207 

entry  of  judgment  by  clerk  on  verified  complaint 1213 

by  clerk  on  unverified  complaint 1213 

judgment-roll  on  entry  of  judgment  by 1237 

notice  of  application  for  judgment  on,  in  N.  Y.  city  court 3101 

no  appeal   from  judgment  or  order  by 1294 

judgment  by  default  in  ejectment  conclusive  after  three  years...  1520 
title  in  partition  to  be  ascertained  before  interlocutory  judgment.  1545 
defendant  in  partition  cannot,  under  section  445,  defend  judg- 
ment on  service  by  publication 1557 

judgment  by,  in  action  to  determine  claim  to  real  property 1643 

recovery  of  dower  by  default  of  guardian  of  infant 1605 

ascertaining  damages  on,  in  replevin 1729 

judgment  by,  in  matrimonial  actions 0 1774 

proof  on  default  in  action  to  annul  marriage 1753 

in  action  for  divorce 1757 

motion  for  new  hearing  on  interlocutory  reference  or  inquisi- 
tion  1282 

relief    from 788 

relief  within  one  year  against  judgments,  orders,  etc 724 

In  justice's  court, 

new  trial  on  appeal  from  judgment  by  default 3004 

plaintiff  to  prove  case  on  defendant's  default 2988 

proof  on,   after   order  of  arrest • 3803 
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Defeats* 

See,  alio,  M  Ambitdmbnt;  w  m  Mistake." 

when  cured  by  verdict,  etc.,  and  judgment 731 

supplying  defects  in  proceedings 722 

immaterial  errors  to  be  disregarded 728 

to  be  supplied  by  court 722 

{rower  of  court  to  amend  process,  pleadings,  etc. 728 

n   surrogate's   court 2538 

Defendants. 

may  be  designated  by  fictitious  name. ........ .' 451 

designation  of  unknown  persons  ai 461 

leave  to  commence  cross-action 700 

judgment  granting  affirmative  relief  to 1204 

two  or  more  executors,  etc.,  of  same  decedent  considered  one 
person 1817 

X.  Appearance  by.     See  "  Appearance.'* 
II.  Necessary  and  proper  pasties.     See  "  Parties." 

III.  Defences  and  pleadings.    See  "  Answeb;  ".  "  Countbbclaiii  ;  M 
"  Demurrer;  "  "  Pleading,' 
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Definitions. 

action  8888,  8848 

action  of  ejectment 8848 

affidavit 8348 

"annulled"  as  applied  to  warrant  of  attachment 3343 

assets 2514 

body  or   officer 2146 

clerk 3348 

contractor 3896 

counterclaim ' 501 

creditor  2768 

criminal  contempt   8 

debts 2768 

decision 3343 

decree   2548 

determination    .  - 2146 

distinct   parcel   on   real   property 3343 

domestic    corporation    * 3343 

entry    of    judgment 1236 

failure    of    proof o41 

final   order 2548 

foreign  corporation   3343 

general  and  special  verdict 1186 

improvement    3398 

incompetent  persons 2320 

inheritance   2768 

injury    to    property 3343 

intermediate    account    2768 

intestate   2768 

issues   963 

judge    8343 

judgment   1200,  3343 

judgment  creditor 3343 

judgment    creditor's    action * • 3343 

judicial   settlement 2768 

letters  of  administration  2768 


INDflX. 

Definitions' —  Continued. 

lienor % ,,,M| *•••• 

laborer  .   . •  •  •  1 < 

mandate 3343 

materialman 3306 

motion TO 

next    of    kin 1OTO,  ltW&,  2768 

notify,  as  used  with  respect  to  jurors 3343 

order    #07.  3343 

owner    3358,  33W 

person    3356 

person    interested 2768 

personal    injury 3343 

personal    property    2768 

property , 713 

public  improvement • 3398 

real    property    2768,  8388»  3398 

report 3343 

resident,  for  purpose  of  jury  service  in  New  York  county....  1060 

special   proceeding 8834,  3343 

sub-contractor 33ft* 

surrogate » 2766 

testamentary   trustee   2768 

trial   juror   33(43 

trial  jury , 3343 

trustee  of  express  trust 449 

upon  the  return   of  a  citation 2768 

will  .  .  . JTfc 

Demand. 

for  relief,  see  "  Answer;  "  «'  Complaint;  *  "  Counterclaim." 
notice  of  appearance  and,  see  "  Appearance." 

limitation   of  actions  when   demand   essential .....' 410 

for  admission  of  genuineness  of  document 7S5 

costs    of  a  proving  genuineness  of   document   after   demand   for 

admission    thereof 735 

before  action  on  official  bond • 1811 

Demurrer. 

See,  also,  "  Pleawno.h 

need  not  be  verified ....,....«,. •«•• B23 

to  be  subscribed  by*  attorney , . 65.    421 

appearance  of  defendant  by 421 

pleading  of  defendant 487 

service  of,  before  expiration  of  time  to  appear 422 

extension   of  time  to   demur  in  action  againat   corporation  on 

bill   or  note 177? 

to  amended  pleading 543 

I.  To  COMPLAINT. 

grounds  of 488 

must  specify  grounds  of  objection ™7 

defendant  may  demur  to  all  or  to  part , 492 

waiver  of  objection  by  failure  to  demur 4W 

answer  to  causes  not  demurred  to. 

grounds  of  objection  not  appearing  on  face  to  b«  pleaded  by 
answer  • ••••.•«•••. .t......«" 
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INDEX. 
Demurrer  —  Continued* 

II.  T©  AMSWBft. 

when  plaintiff  may  demur * •  •••• 4t4 

to  partial  defence  in.... «... * 606 

to  counterclaim,  grounds  of 496 

must  specify  grounds  .....* *  •  ••«.*••« .  496 

for  lack  of  capacity  of  defendant  to  recover *..  496 

III.  To  BAFLY. 

when  defendant  may  demur* •••••••••••  498 

IV.  In  mandamus. 

to  alternative  writ * 2073 

grounds  of * 2076 

to  return  to  alternative  writ 2078 

service 2081 

V.  Trial;  judgment,  etc. 

judgment  on  frivolous  demurrer. .«•••••«*.»•••»•••»•.••.«..  637 

forms  issue  of  law. ...... *....  964 

where  triable  .  . . . 976,  990 

order  for  trial  to  be  served  with,  in  action  against  corpora- 
tion on  bill  or  note • 1778 

decision  need  not  find  facts 1021 

to  direct  final  or  interlocutory  judgment  ^ 1021 

may   direct    final   judgment,   on    failure    to    plead    or 

amend   1021 

■ward  of  costa  on  judgment  on. 3232,  3233,  3239 

amount  of  costs *.»....  3261 

in  justice's  court « «••••«.*«»..  2936 

costs  on  demurrer  in  justice's  court < mho..  3077 

VI.  Flsadino  oveb;  am  bh dm  but. 

leave  to  plead  or  amend  after  decision 497 

severance  of  causes  of  action  improperly  united * . . . .  497 

amendment  on  decision  in  justice's  court. ...... *.. 2939 

Denials. 

See  "Answeb;"  "Reply." 

in  answer  in  justice's  court •••• ,..*...  2836 

Deposit. 

See,  Also,  **  Paymhwt  into  Cot7wt.M 

touft  may  order 717 

disobedience  to  order. 718 

in  lieu  of  undertaking  on  appeal 1306 

Depositions. 

justices  of  city  court  of  New  York  may  take 326 

issuing    commission    from    city    court    of    New    York 3172 

expense  of  procuring  testimony  on  commission   for  use  before 

court    of    claims 272 

surrogate  may  take  testimony  of  infirm  witness  out  of  court...  2543 
msy  order  testimony  of  infirm  witness  to  be  taken  before  surro- 
gate of  another  county 2544 

costs    for    taking    deposition «...  3^51 

costs   for  drawing  interrogatories . . . . 3251 

fees  of  witnesses  on  deposition  for  use  in  another  state 3319 

fees  upon  commission  from  justice's  court  deposition 3325 
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INDflX. 

D«v«Hiltt«ms  -  •  Continued. 

to  Ufce  testimony  of  hospital  physicians  in  actions  for 

injuries.  ; • •  •  •     ^w 

reference./ - •    8M 

*.  Takxh  and  to  be  used  withik  the  stats. 

applies  to  surrogate's  court 2770 

whose  depositions  may  be  taken 870 

at  whose  instance  taken 870 

of  witness  not  a  party 671 

application . 872 

contents  of  affidavit 872 

to  whom  application  made 872 

""  to  examine  officers  or  directors  of  corporation 872 

production   of  books  and   papers   of  corporation 872 

order  for  examination 873 

order  may  limit  examination . 878 

order  may  require  physical  examination  in  action  for  personal 

injuries 87S 

time  of  service  of  order 873 

witness  fees  to  be  paid  or  tendered 874 

compelling:  attendance  of  witness 874 

service  of  order 875 

examination  of  witness. 878 

-        commitment  for  refusal  to  be  examined  or  to  answer 876 

adjournment  of  examination 876 

examination  of  prisoner  for  felony  discretionary  with  judge. . .  877 

production  of  prisoner  under  sentence  for  felony 877 

habeas  corpus  to  bring  up  prisoner  to  testify,  see  "  Habeas 

Corpus/' 

stipulation  for  deposition  by  consent. 879 

subpoena  on  stipulation  for  examination 879 

rules  for  examination 680 

manner  of  taking  and  returning  deposition 880 

refusal  to  answer  before  referee • 880 

may  be  read  in  evidence 881 

witness's  inability  to  attend  must  be  proved 881 

equivalent  of  oral  testimony 881 

objections  may  be  made  at  trial 89 

original  affidavits  presumptive   evidence  of  compliance   with 

statute  881 

for  use  on  motion 

affidavit  for  deposition  to  be  used  on  morion 

subpoena  to  witness  on  order  for  deposition  on  motion. 

appointment  of  referee  to  take  deposition  on  motion 888 

resident  witnesses  to  be  examined  within  county,  of  residence.  8M 
non-resident    witnesses    to    be    examined    in   county    wherein 

served 881 

t 

II.  Taken  without  roa  use  within  state. 

applies   to   surrogate's  court 2770 

when  commission   to  issue .  ...v. ...  887,    889 

who  may  be  examined 1 887 

order  for  commission  pending  appeal  or  motion  for  new  trial. 

to   whom   application   made 

to  be  made  on  notice 

order  may   impose  terms 

order  by  judge  out  of  court  to  be  entered  with  clerk 

settlement  of  interrogatories 881 

governed  by  general  rules  of  practice 9*1 

interrogatories  to  be  annexed  to  commission 80 

directions  for  return  of  commission  to  be  indorsed  by  judge.   W 


INDEX. 

Depositions  —  Continued. 

II.  Taken  without  for  use  within  state  —  Continued. 

to  be  returned  through  post-office  unless  otherwise  directed..  892 

commission  to  examine  orally . . .' 803 

when  open  commission  may  issue . 804 

oral   examination   prohibited    when   adverse   party   infant    or 

committee 895 

open   commission   prohibited  when   adverse   party   Infant   or 

committee 886 

notice  of  examination  upon  oral  questions. 806 

upon  open  commission 806 

to  whom  open  commission  directed 897 

who  may  be  examined  on  open  commission 807 

return  of  open  commission 807 

order  directing  deposition  to  be  taken 808 

before  whom  depositions  may  be  taken  under  order. 800 

notice  of  taking  depositions  on  order 800 

how  deposition  taken  without  interrogatories 000 

right  of  party  to  examine  when  taken  without  interrogatories.  000 

copy  of  statute  to  be  annexed  to  commission  or  order. . .  000,  001 

oath  to  be  administered  to  witness 001 

examination  to  be  reduced  to  writing  and  subscribed 001 

exhibition  or  copy  to  be  annexed  to  deposition 001 

deposition  to  be  subscribed  by  commissioner,  etc 001 

and  exhibits  to  be  annexed  to  commission  or  order....  001 

to  be  inclosed,  sealed  and  returned 901 

may  be  executed  by  one  of  two  or  more  commissioners,  etc..  001 

certificate  of  execution  to  be  subscribed  and  annexed 902 

form  of  certificate  of  execution 902 

certificate  of  execution  is  sufficient  return........... 908 

return  of  commission  by  agent 004 

when  agent  sick  or  dead 006 

commission  with  depositions  and  return  to  be  filed 906 

transmission  by  mail ,. 007 

to  be  filed  when  returned  by  mail 907 

order  for  commission  on  consent 908 

to  be  retained  in  office  of  clerk 000 

parties  may  inspect  returned  commission,  etc 000 

order  for  suppression 010 

may  be   read   in   evidence 011 

equivalent  of  oral  testimony 911 

objections,  may  be  taken  at  trial 011 

interrogatories  and  deposition  in  foreign  language.... 912 

interpretation  of  deposition  in  foreign  language 012 

letters  rogatory  maya  issue  in  lieu  of  commission 013 

letters  rogatory  to  issue  only  on  written  interrogatories 013 

settlement  of  interrogatories  to  be  annexed  to  letters  rogatory.  913 

III.  Taken  within  for  use  without  stats. 

when  deposition  may  be  taken 914 

subpoena  to  witness 916 

punishment  of  recalcitrant  witness 916 

taking  and  return  of  deposition 919 

TV.  To  perpetuate  evidence  as  to  title  to  realty. 

testimony  may  be  received  in  action  involving  title  to  realty.  1688a 

inability  of  witness  to  attend  must  be  shown 1688a 

documentary  evidence  not  affected 1688b 

mode  of  introducing  testimony 1688c 

objections  may  be  taken  at  trial 1688c 

who  may  apply  for  taking  of  deposition 1688d 

contents  of  petition   1688e 

of  application 1688f 
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INDEX. 
Depositions  —  Continued. 

IV.    TO   PERPETUATE   EVIDENCE  AS  TO  TIttE  T0  REALTY — » Continued. 

appointment    of    referee *  < 1688f 

notice   of  hearing  before   referee * «...  l<588f 

proof   of   notice   of   hearing..*., 168S§ 

adjournments    of    bearing *. 168Sg 

suopctnas   to   witnesses 1688g 

compelling    attendance    of    witneaaea ItWSg 

mode  of   examination 16S8h 

refusal   of   witness  to   answer lti£8h 

authentication    of    deposition 1688h 

deposition   to   be   filed   and   recorded . lfrtfefc 

against  whom  deposition  may  be  used  as  evidence 168oi 

V.  In  justices'  courts. 

commission   to   examine   on   interrogator iea • 2JW0 

orally : 2981 

when  and  how  commission  granted 29*2 

adjournment   of   trial    pending   return 29N3 

execution    and    return    of   commission 29A4 . 

receipt  -of  commission  and  return  by  justice 2985 

.     certificate    of    execution 2986 

admissibility   and   effect  of  deposition 29MB 

powers  of  commissioners 2967 

Descent  Cast. 

right  of  possession  not  affected  by 374 

Detainer. 

See  "  Forcible  Entry  and  Detainee." 

Determination  of  Claim  to  Real  Property. 

See  "Real  Property,"   II.  » 

Devisees. 

Sec,   also,  •'  Surrogate's  Court,"  "'Decedents*   Estates." 
creditor's  actions  against,  see  '*  Creditors'  Actions;  ••  ■*  Dece- 
dents'   Estates." 

not  to  be  arrested  when  sued  as  representative 555 

extension  of  time  to  appeal  from  judgment  against  testator....     785 

to  move  to  set  aside  judgment  against  testator 785 

levy  on  real  property  under  judgment  against  testator  after  ten 

years 1252 

execution  against   property  in   hands  of 1371 

no  execution  against  decedent,  except*  etc 1379 

issuance  of  execution  by  leave  against  decedent's  property....  1380 

may    maintain    action    for    waste '. 1652 

judgment  against,   bars  action   against  executor,   etc 1S21 

Directors. 

See,  also,  *f  Corporations," 
limitation  of  actions  for  penalties  against  directors  of  moneyed 

corporations   .    .    .    . 394 

action  against,   for  misconduct ^ 17M 

injunction    against,    in    action    to   dissolve   corporation 17S7 

may  be   joined   as  defendants  in  action  to  dissolve ^"^P 

separate   action   against,    to   enforce   liability 1791 

proceedings    *25 

liability    to    be    fixed    by   judgment 1795 

when  compelled   to  testify  in  actions  against  corporation 1805 

to    be    suspended    or    removed   only    in    action    by   attorney-gen- 

oral    ". 181  1.  1M2 

liability  for  costs  to  people  in  action  against  corporation 1987 
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Disbursements. 

See,  also,  f  Costs;"  "Fees." 

on    apfieal    from    justice's   court 3060 

what  allowed   on  a  motion • 3251 

to  be  included  in   bill  of  costs , 3256 

affidavit  to 3267 

Discharge. 

writ  of.  abolished;   order   substituted 2018 

Discontinuance. 

no  discontinuance  by  vacancy  or  change  in  court 25 

plaintiff  cannot  submit  to  nonsuit  after  jury  retires 1182 

of    action    in    aid    of    attachment 680 

of     condemnation     proceeding , 3"p4 

of     supplementary     proceedings 2454 

in   justice's    court   when    accounts   exceed    $400 2900 

not  permitted  in  justice's  court  after  charge  of  jury 3007 

when  neither  party  entitled  to  costs  on,  in  justice's  court 3075 

Discovery. 

ancillary   action    for,    abolished 1914 

how  compelled  in  judgment  creditor's  action 1878 

See  "  Creditors'  Actions." 

action   for,   in   aid   of  attachment 655 

discovery  of  any  article  or  property 803 

I.    Or    BOOKS    AND    PAPERS. 

court   of  record   may  direct 803 

applicable    to    surrogates'    courts 27i0 

general  rules  of  practice  to  prescribe  cases  and  procedure...  804 

petition   ,    ,   '. , '805 

order  to  discover  or  show  cause. ».,...,.,.... 805 

stay    of    proceedings    pending 805 

vacating  order    to   discover   or   show   cause 806 

order  on  return  of  order  to  show  cause ....,.*.,,,.., 807 

appointment    of    referee    to   superintend 807 

fees  of  referee 807 

punishment   for   disobedience   of   order 808 

striking  out   pleading  for   disobedience   of   order 808 

dismissal   of  complaint   for  disobedience   of  order 808 

exclusion  from  evidence  for  disobedience  to  order... . , 8*>8 

disobedience   to   order  a   contempt 808 

effect   of   papers,   etc.,   produced 809 

II.  Op  property  withheld  from  executors  and  administrators. 

See  **  Surrogate's  Court/' 

III.  Op  deaTh  op  tenant  por  Upb.     See  "  Lipi  Tenaht." 

Dismissal. 

See,  also,  "Complaint,"  V. 

for  failure  to  serve  copy  of  complaint 480 

of  complaint  for  disobeying  order  for  discovery  of  books,  tic. . .  808 

for  neglect  to  serve  some  of  defendants 821 

for  neglect  to  proceed b22 
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Dismissal  —  Continued. 

plaintiff  cannot  submit  to  nonsuit  after  jury  retires 1182 

judgment  not  a  bar  unless  on  merits 1208 

of  submitted   controversy   for  insufficiency  of  statement 1281 

of    supplementary    proceedings 2454 

judgment   of   nonsuit   in   justice's   court 9013 

Disorderly  Conduct. 

in  presence  of  court,   a  contempt 8 

when  criminal  contempt,  punishable  by  justice  of  peace 28SO 

Disorderly  Houses. 

See  "Bawdy  Houses.'* 

Dispossess  Proceedings. 

See   "  Summary    Proceedings  to   Dispossess." 

Disqualification. 

See  "  Courts;  "  "  Judge;  "  "  Jury  and  Jurors;  "  "  Witnesses." 

Dissolution. 

of  corporations.     See  "  Corporations." 

* 

Distress. 

action  to  recover  chattel  distrained  triable  where  cause  arose . .     S8? 

ejectment  for  lack  of  goods  to  distrain  for  rent 1546 

exemption  of  exhibits   at   exhibitions 1404a 

Distribution. 

See,  also,  "  Decedents'  Estates;  "  "  Surrogate's  Court." 
judgment  of  divorce  destroys  right  to  distributive  share.  1759,  17Gt 

District  Attorney. 

to  prosecute  removal,  etc..  of  attorneys 68 

partner   of,    not   to   defend   prosecutions 78 

not   to   defend  after  he   leaves  office 79 

may  designate  temporary  jail  in  absence  of  county  judge 144 

•when  to  act  as  surrogate  during  vacancy   or  disability 24m 

limitation  of  action  for  penalty  or  forfeiture 3*7 

action  by,  to   recover  penalty   or   forfeiture 11*62-1964 

on    forfeited    recognizance 1966- M*5? 

to  make  application  for  writ  of  assessment  for  damages ~luu 

may  apply  for  state  writ  in  action  by  people 19HS 

application  by,  for  habeas  corpus  to  testify 2012 

notice  to,  of  application  to  remit  fine,  etc 332 

applicatiqn  for  habeas  corpus  to  testify 2011 

before  discharge  of  criminal  prisoner  on  habeas  corpus. .  2U3S 
need  not  pay  fees,  etc.,  to  bring  up  prisoner  on  habeas  corpus. .  20i£ 
account  of  forfeited  recognizances,  etc 1968 

♦ 

District   Courts  of  New  York. 

See  "  New  York  Municipal  Courts.'* 

Dividend*. 

apportionment  of,  on  death  of  person  interested • 
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Divorce. 

action  for  separation,  see  "  Separation." 
to  annul  marriage,  see  "  Marriage." 

I.  Jurisdiction;  eviqence;  procedure. 

what  residence,  etc.,  gives  jurisdiction 1756 

when  married  woman  deemed  a  resident 1768 

nature  of  action  to  be  indorsed  on  summons 1774 

service  of  summons  by  publication   488,  430 

proof  of  service  of  summons 1774 

answer  when  need  not  be  verified 1757 

counterclaim 1770 

service  of  pleadings  on  co-respondent   1757 

co-respondent  may  appear  without  service  of  pleadings 1757 

preference  on  calendar 791 

when  reference  to  be  ordered 1012 

referee  to  be  appointed  by  court 1012 

when  sittings  may  be  private 5 

jury  trial  of  issue  of  adultery 1757 

>— competency  of  husband  or  wife  to  testify 831 

legitimacy'of  issue  after  offense  triable  in  action  against  wife.  1760 

legitimacy  of  issue  presumed  in  action  against  wife 1760 

denial  of,  for  plaintiff's  adultery  1758 

for  connivance  or  condonation 1758 

II.  Entry  and  effect  op  judgment. 

on  reference  of  issues,  judgment  to  be  rendered  by  court...  1229 

testimony,  etc.,  to  be  certified  to  court 1229 

entry  of  judgment  by  default 1774 

entry  of  interlocutory  judgment 1774 

within  15  days  after  decision 1774 

interlocutory  judgment  may  award  costs 1774 

docketing  judgment  for  costs  1774 

execution  not  to  issue  for  costs  until  final  judgment..  1774 

final,  not  to  be  entered  for  three  months,  etc 1774 

proof  of  allegations  on  default 1757 

inchoate   right    of   dower    not   affected   by   judgment   against 

husband 1759 

interest  of  husband  in  wife's  property  ceases  after  judgment.  1759 
judgment  against  wife  not  to  affect  husband's  interest  in  her 

property 1760 

terminates   right   of   dower    1760 

destroys  right  to  distributive  share  of  husband's  prop- 
erty     m 1760 

insurance  policy,  interest  of  guilty  party  in 1761 

legitimacy  of  issue  not  affected  by  judgment  against  husband.  1759 
of  child   born  before   offence   charged   not  affected   by 

judgment  against  wife 1760 

award    of    costs 1769 

to    co-respondent 1757 

II.  Alimony  and  support. 

allowance  of  temporary  alimony 1769 

temporary   allowance   tor   support   of   children 1769 

allowance    for   costs   and   expenses * 1709 

interlocutory  judgment  may  provide  for,  until  entry  of  final 

judgment     .' 1774 

judgment    for    alimony [ . . .  1759 

education   and   maintenance   of  children 1759 

support  of  wife  when  she  is  plaintiff 1771 

court  to  regulate  custody  and  maintenance   of  children 1771 

power  of  court  to  modify  judgment  for  alimony,  etc...   1759,  1771 

modification  of  decree  on  re-marriage  of  wife 1771 

enforcement  of   alimony  awarded  by   foreign   decree 1772 

security  for  support  of  wife  and  children 1772 

sequestration  of  husband's  property 1772 

enforcing  support   by   proceedings    for   contempt 1773 

imprisonment    for    non-payment    limited HI 

Docket. 

of   judgments,    etc.,    see    "  County    Clerk:  "    "  Judgments;  •• 
. "  Sureocate's  Court." 


Documents. 

Sec,  also,  "  Evissyc?." 

demand  for  admission  of  genuineness.. 

costs  of  proving  after  demand  for  admission. ••••••  •••••••••••    131 

Documentary   Evidence* 

See  "  Evidence" 

Domestic  Corporations. 

See  "  Corporations." 


in  realty  sold  on  execution  and  conveyed  to  executor,,  etc.,  of 

purchaser 1413 

judgment  of  divorce  against  wife  terminates  right 1790 

~~  -     "   "  'lusband. 


not  affected  by  judgment  of  divorce  against  husband 179 

admeasurement  may  be  subject  of  arbitration. ..,.  ...v 
action  for  waste  against  tenant  in  dower 


«  * 


I.  Action   for. 

1.  Jurisdiction;  parties;  pleading,  etc. 

ejectment  cannot  be  maintained  for • 1499 

jurisdiction   of    county  court 340 

acceptance  of  assignment  of  dower  bars  action 1604 

limited  to  twenty  years , 1596 

disabilities  excepted  from  period  of  limitation. 1998 

interruption  of  limitation  by  acknowledgment 1906 

occupant  necessary  defendant. 1567 

necessary  defendants  when  lands  not  occupied. 1597 

persons  claiming  interest  proper  defendants 1588 

possessing  or  claiming  different   portions   in   sev- 
eralty  159© 

description  of  property  in  complaint 1909 

complaint  to  set  forth  name  of  husband 19C< 

issues  of  fact  triable  by  jury 90S 

triable  where  property  situated 962 

preference  on  calendar TBI 

2.  Reference  or  commission  to  admeasure. 

interlocutory  judgment  for  admeasurement  by  referee  or 

commissioners 1997 

oath  of  commissioners  or  referee. 1909 

removal  of  commissioners  or  referee 1906 

filling  vacancy   in   office 1996 

how  admeasured 1909 

employment   of   surveyor 1909 

fees S59 

all  commissioners  must  meet  but  majority  may  act 1610 

report  of  referee  or  commissioners  1610 

setting  aside  report 1611 

fees  and  expenses  of  commissioners  or  referee 1612 

amount 


S.  Damages  for  withholding. 

may  be  recovered  in  action 1609 

measure   of  damages   1900.  1901 

not    to    include    use    of    improvements    since    husband's 

death   1909 

against  grantee  of  husband 1901 

not  to  include  use  of  improvements  made  after  aHenatian 

by  husband 1901 

when  property  occupied  or  claimed  in  severalty 1602 

damages    for   withholding  to  be  awarded   by   final  Judg- 
ment   ......•........* """** 
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Dower  _  Continued. 

L  Action  for  —  Continued. 

8.  Damages  for  withholding  —  Continued. 

action  for,  against  heir  who  hat  alienated  land..*.    ....  1648 

against  purchaser 1685 

infant  may  maintain  in  her  own  name 1686 

4.  Judgment. 

final  judgment 1613 

execution  may  issue  on  judgment. • 1240 

modification  of  judgment  on  change  of  rental  value....   1614 

Hens  inferior  to  dower  right  attach  to  residue 1615 

security  on   staying  proceedings  after  verdict..... 616 

damages  on  stay  after  verdict 617 

recovery  by  default  or  collusion  of  guardian  not  to  affect 

infant 1605 

stay  pending  appeal  effected  only  by  order 1616 

stay  on  appeal  not  to  be  granted  if  plaintiff  gives  under- 
taking tor  restitution 1616 

action   for  instalments  of  dower 1614 

additional    persons    bound    by    judgment 1671a 

5.  Sale  for  non-payment  or  on  consent, 

action  to  sell  for  non-payment  of  instalment •  •  1614 

consent  to  accept  gross  sum  in  satisfaction 1617 

of  defendant  to  pay  gross  sum. 1618 

ascertaining  amount  payable  in  gross 1618 

interlocutory  judgment   for   sale   on  consent  to  receive 

gross  sum • .N 1619 

laying  off  separate  parcel  to  plaintiff  in  fee  on  consent. .  1620 

reference  to  ascertain  liens  prior  to  sale 1621 

property  may  be  sold  free  from  or  subject  to  liens......  1622 

report   of    sale 162S 

officer  making  sale  to  pay  taxes,  etc 1676 

judgment  to  be  entered  in  county  where  property  situ- 
ated    1677 

final  judgment  on  report  of  sale 1624 

provisions  for  sale  in  partition  and  distribution  of  pro- 
ceeds applicable 1625 

II.  Action  to  determine  claim  for. 

action  to  determine  claim  to  real  property  does  not  lie 1638 

claim  of   dower... 1647 

proceedings  when  plaintiff  admits  defendant's  claim 1648 

interlocutory  judgment   for  admeasurement 1648 

proceedings  to  admeasure 1648 

denial  of  defendant's  claim  and  demand  that  she  be  barred..  1649 

III.  Partition. 

persons  having  inchoate  right  necessary  parties 1538 

division  in  partition  when  dower  exists  in  undivided  share..   1553 

sale  when  dower  exists  in  entire  property 1567 

sale  of  property  in  partition   free  from 1568 

payment  in  gross  in  satisfaction  of  dower  in  lands  sold.  1568,  1560 
investment  of  proceeds  of  lands  for  benefit  of  doweress.  1568,  1569 

protection  of  inchoate  right  on  sale 1570 

release  to  husband  of  inchoate  right  in  lands  sold 1571 

payment   into   court   in  satisfaction   on  sale  free   from  debts 

of  deceased  owner 1538 

investment  of  moneys  paid  into  court 1583 

IV.  Foreclosure. 

when  barred  by  sale  on  foreclosure  by  advertisement 2395 

notice  of  sale  under  foreclosure  by  advertisement  to  be  served 
on  doweress 2388 
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INDEX. 

Dower  —  Continued. 

V.  Sauk  to   pay   decedent's   debts.      See   "  Surrogate's   Court." 

when  dower  right  to  be  included  in  sale 271? 

VI.  Op  infants  and  incompetent  persons. 

application  to  release  inchoate  right  of  incompetent  person..  2S51 

effect  of  release  of  dower  of  incompetent  person 2336 

order  on  application 2361 

investment  of  proceeds  of  sale  on  application  for  release....  2961 
may  be  included  in   sale   of  real  property  of  infant  or  in- 
competent  2382 

sale  of  dower  right  for  gross  sum 2368 

Duress. 

ground   for  annulling  marriage. • 1743,  1750 

Dutchess  County. 

jail  liberties  for  145 

stenographer  for  supreme  court,  county  court,  etc 256,    257 

B. 

Bs^rninsrs. 

of  debtor  exempt 1879,  2463 

execution  against,  when  and  how  issued 1391 

Basement. 

for  encroaching  wall  arises  after  two  years  without  action....  1499 
claim  of,  triable  in  action  to  determine  claim  to  realty 1639 

Editors. 

of  newspapers,  exempt  from  jury  duty 1030,  1081,  1127 

Bdneatlonal  institutions. 

on  whose  application  to  be  dissolved,  etc 1804 

appointment  of  receiver   1810 

BJectment. 

J.  When  action  lies. 

"  action  of  ejectment  *'  defined 3343 

to  recover  property  forfeited  for  treason,  see  '*  Treason." 
by  people  tor  escheated  property,  see      Escheat." 

mortgagee  cannot  maintain 1498 

dower  cannot  be  recovered  in 1499 

for  encroaching  wall  to  be  brought  within  one  year 1499 

final  order  in  summary  proceedings  to  dispossess  not  a  bar..  2264 

sion 1680 

by  reversioner,  etc.,  after  judgment  against  tenant  in  posses* 

by  infant  for  property  set  off  for  dower  by  default,  etc 1605 

separate  action  by  joint  tenant  or  tenant  in  common 1560 

ouster  of  joint  tenant,  etc,  to  be  proved 1515 

grantee  of  lands  held  adversely  may  sue  by  grantor 1501 

costs  when  grantee  sues  by  grantor 1501 

motion   for  production  of  authority  of  plaintiff's  attorney..  1512 

order   for   production 1513 

evidence   of   authority 1514 

IX  Fob  non-payment  op  rent. 

when  action  may  be  brought 1504,  1505 

stay  on  payment  of  arrears 1506 

judgment   to   state   amount   of  arrears 1507 

restoration  of  possession  on  payment  after  judgment 1506 

order  to  restore  possession  on  payment  after  judgment 1509 

when  use  of  property  set  off  against  arrears ^. 1*110 
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INDEX* 

■Jeetment  —  Continued. 

III.  Parties;  pleading. 

joinder  of  causes  of  action 484 

occupant  to  be  made  defendant 1802 

parties  defendant  when  lands  unoccupied 1002 

persons  claiming  interest  may  be  joined 1503 

joinder  of  claimants  on  motion  of  defendant 820 

abatement  and  revival  of  action . .  1521 

severance  when  different  parties  succeed  to  different  parcels.  1022 
when  different  parties  succeed  to  realty  and  to  rents. .  1523 

when  separate  occupants  are  joined 1516 

description  of  property  in  complaint 1511 

interpleader   820 

IV.  Trial;  verdict;  judgment,  etc. 

order    restraining    waste •••••  1681 

issues  triable   by  jury 968 

triable   where   property   situated 982 

order    declaring    death    of   life   tenant   presumptive    evidence 

only 2319 

verdict,  etc.,  to  state  nature  of  plaintiff's  estate 1519 

security  required  to  stay  proceedings  after  verdict 616 

damages  on  stay  of  proceedings  after  verdict  include  waste.  617 

joint  judgment  against  occupants  of  building 1517 

juogment  against  one  defendant  subject,  to  rights  of  others.  1518 

when  plaintiU's  title  expires  before  trial 1520 

after   trial  of   facts  conclusive 15l4 

by    default    conclusive 1526 

execution   may   issue  on   judgment 1240 

security  to  stay  judgment  pending  appeal  to  court  of  appeals.  1331 

possession  when  judgment  vacated 1529 

restitution  on  vacating  of  judgment  for   plaintiff 1529 

when  plaintiff   entitled   to   costs  of   course 3228 

V.  Damages  for  withholding  possession. 

complaint    may    demand 1496 

damages   recoverable    1531 

permanent  improvements  allowed  in  reduction  of  damages..  1531 

rents  and  profits  part  of  damages 1497 

action  against  purchaser  to  recover 1685 

infant  may  maintain,  in  his  own  name 1686 

Bleetlons). 

certain  returns  may  be  destroyed. 21 

no  fee  for  administering  oaths  to  inspectors  and  poll-clerks...  3289 

Kmbstlmers. 

exempt  from  jury  duty 1030,   1081,  1127 

Bmbeulemeat. 

order  of  arrest  in  actions  for 549 


■ 


forfeiture   and   damages   for 1193,  1194 

Kminent  Domain. 

See  "  Condemnation  Proceedings." 
when  property  taken  by  state,  see  "  Assessment  op  Damages." 
payment  of  compensation  under  judgment  of  court  of  claims.     2t>9 

Bmployer. 

execution  against  earnings,  when  and  how  issued 1391 

Eu  art  ueer*. 

exempt    from    jury    service 1030,    1081,  1127 

1287 
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Bntry. 

forcible,  see  "  Foecxble  Entby  and  Dbtaxhi 
of  judgment!,  aee  "  Judgments." 

on  another's  property  for  survey c 

ejectment  by  landlord   having  right   of  entry    .........  1504.  1500 

Equity. 

distinction  between  forms  of  action  abolished „„„. 

pleading  equitable  defence  or  counterclaim I'.'.     807 

Brie  County. 

appointment  of  criers 91 

of  court  officers    ....!!.!! '.'.'.'.]       97 

rules   for   calendars    !.!  1  !!*.!!.! Ill     235 

fees  of  constables  and  deputy  sheriffs  for  attending  court  ... .  3313 
stenographer  of  surrogate**  court «ans 


jail    liberties    for Y..V.V     145 

allowance  to  grand  and  trial  jurors .'.'..'.'.   3314 

county  treasurer  to  exercise  powers  of  coroners 181a 


Irror, 


.  See,  also,  "  Appeal;  "  "  Dsrecrs;  "  "  Mistakes." 

writ  of.  abolished   12M 

power  to  amend  process,  pleadings,  etc 721 

immaterial,  to  be  disregarded 723 

▼seating  judgment   for 1282-13M 


jurisdiction  of  justice's  court 2M2 

of  sick  prisoner  removed  to  hospital 127 

from  Jail  liberties 155 

sheriff  exonerated  from  liability  by  bond  for  jail  liberties. .  150,    158 

sheriff's  liability  for 158 

service  of  summons  on  sheriff  for 426 

connivance  at,  by  sheriff,  etc.,  a  misdemeanor 159 

action  on  bond  for  jail  liberties 100-171 

action  for,  barred  by  action  on  bond  for  i  ail  liberties 168 

stay  of  judgment  pending  action  on  bond  for  jail  liberties 170 

>  return  of  prisoner  as  defence  to  action 171 

undertaking  for  jail  liberties  a  defence 171 

liability  of  coroner  for  escape  of  sheriff 177 

coroner  may  prosecute  undertaking  of  sheriff  for  liberties. ...      17ft 

liability  of  coroner  when  sheriff  plaintiff 179-181 

limitation  of  actions  for  3® 

liability  of  sheriff  as  bail  for 587 

money  deposited  in  lieu  of  bail  to  be  applied  to  damages Bjjj 

new  execution  after  escape  of  execution  debtor  1482 

application  for  leave  to  sue  on  sheriff's  official  bond  for 1880 

affidavit  of  head  of  family  on  justice's  judgment  a  defence 3086 

Escheat. 

attorney-general  to  bring  ejectment  for  real  property IjjjT 

in  name  of  people : 19™ 

advertisement  of  pendency I£j8 

unknown  claimants  to  be  joined 18<* 

effect  of  judgment  against 1£80 

report  of  recoveries  to  land  office 1H1 

Bartstfes). 

See,  also.  "  Remaindermen." 
for  life,  see      Life  Estates." 

proceedings   to   discover   death   of   tenant   for  life,   see  M  Lin 
Tenant." 

presumption  of  death   from  continued  absence 841 

class  entitled  to  contingent  estate  as  parties  in  partition 1538 

protection  of  future  rights  or  estates  on  sale  in  partition 1570 

vesting  of  contingent  interest  in  trustee  for  insolvent  debtor..  21fJ 
sale  of  contingent   interest   of  infant . 


INDEX. 

Batoppel. 

"  Res  Adjudicata." 

by  final  judgment  of  court  of  claims ; 269 

judgment  of  dismissal  not  a  bar  unless  on  merits •  1209 

Kstraya. 

See  "  Strati." 


See,  also,  "  Surrogate's  Court;"  "  Witnesses." 
refusal  to  answer  incriminating  question  in  action  against  cor- 
poration for  usurping  privilege  or  franchise 1965 

testimony  of  party  adduced  by  adverse  party  may  be  rebutted..     838 

I.  Presumptions. 

of  death  from  continued  absence 841 

aeal  presumptive  evidence  of  consideration 840 

recitals   as   to   heirship   in    deeds 841b 

II.  Competency  and  admissibility. 

of  party  to  transaction  with  deceased  person 829 

of  husband  or  wife  in  action  for  divorce 831 

of  plaintiff's  wife  in  action   for   criminal   conversation 831 

determination  of  competency  of  witness  in  justice's  court..  3005 

witness  not  excluded  for  conviction  for  crime 832 

in  mitigation  of  damages  admissible  at  inquest 536 

offer   to    compromise    not    admissible 738,     739 

proof    to    contradict    inventory    in    action    against    executor 

etc 1832.  1884 

conviction  for  crime  may  be  Used  to  impeach  credibility....     832 
testimony   of   surveyor   and   proof   of   standard   of   measure- 
ment   841a 

determining  age  of  child 961a 

III.  Privileged   communications. 

between  husband  and  wife 831 

confessions  to  clergyman 833 

to  attorneys  and  their  employees 835,  836 

to   physicians    834,  836 

waiver   of   privilege 836 

attorney  who  witnessed  will  may  testify 836 

physician  may  testify  when  validity  of  will  in  question 836 

physician  attending  injured   party  in   hosoital   may   testify..  836 

£V.  Admissions,   confessions,   and  declarations. 

civil  pleading  not  evidence  in  criminal  prosecutions 523 

admission  by  member  of  corporation 839 

declaration  or  confession   not  sufficient  to  annul   marriage..   1753 
answer    of    witness    in    supplementary    proceedings    not    ad- 
missible to  prove  fraud  by  him 2460 

V.  Secondary. 

parol  to  prove  lost  negotiable  paner 1917,  1918 

to  establish   or  probate  lost  or  destroyed  will 1865,  2621 

VI.  Testimony'  on  former  trial  of  same  action,  etc. 

of  party  since  deceased  or  insane  or  non-resident 830 

when  admissible  in  action  to  determine  claim  to  real  property.  1646 

VII.  Perpetuating  and  preserving  testimony.     See,  also,  "  Depo- 
sitions." 

in  action  to  determine  claim  to  real  property 1646 

depositions     of    parties    and    witnesses    to    expected    litiga- 
tion   870,    87J 
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INDEX* 
■▼Mvnee  —  Continued. 

VII.    PutPrrUATING     AMD      PRBSSSVINO     TESTIMONY CoHtmOttL 

Deposition  to  perpetuate  testimony  as  to  title  to  realty. 

testimony  may  be  received  in  action  involving  title  to 

realty 1688a 

inability  of  witness  to  attend  must  be  shown 1688a 

documentary   evidence   not   affected 1688b 

mode  of  introducing  testimony 1688c 

objections  may  be  taken  at  trial 1688c 

who  may  apply  for  taking  of  deposition 16884 

contents    of     petition 1688* 

notice     of     application : 1688f 

appointment    of    referee ^*®§f 

notice  of  hearing  before  referee 16881 

proof  of  notice  of  hearing. 1688f 

adjournments    of    hearing 1688g 

subpoenas    to    witnesses 1688g 

compelling   attendance  of  witnesses 1688g 

mode   of   examination 1688a 

refusal  of  witness  to  answer 1688k 

authentication  of   deposition 1688h 

deposition  to  be  filed  and  recorded 168% 

against  whom  deposition  may  be  used  as  evidence....  1688i 
VIII.  Documentary. 

proved    during  testimony   of  witness   who   has   become  non- 
resident      880 

records,  documents,  etc,  may  be  proved  according  to  com- 
mon  law    , 962 

demand  for  admission  of  genuineness  of  paper 735 

exclusion  of  books  and  documents  for  disobedience  to  order 

of    discovery    808 

original  certificate  of  marriage  is  presumptive  evidence 928 

proof  of  written    instruments    where    there    are    subscribing 

witnesses . 961i 

proof  of  payments    by    a    municipal    corporation    or    officer 

thereof 961e 

proof  of  instrument    by    submitting    disputed    and    genuine 

handwiting * 961d 

proof  of   lost  execution  or   writ  under  which   sheriff's  sale 

of  real   property  was  made 961e 

1.  Instruments  acknowledged  or  proved  for  record. 

conveyances   acknowledged    or   proved 935 

acknowledgment  or  proof  of  conveyance  not  conclusive.     936 
conveyances  proved   upon  oath    of  interested  or   incom- 
petent  witness   not   admissible 936 

instruments   acknowledged   or   Droved   admissible 937 

bills,   notes   and   wills   **xccntcd 937 

conveyances  of  land  without  the  state 946 

probated  will  admissible 2871 

Records. 

of  judgments,  etc.,  see  infra,  VIII,  3.     Judgments,  De- 
crees, etc. 

may  be  nroved  according  to  ^ommon  law 962 

maps,  surveys  and  official  re*  *ds  on  file  in   New  York 

•  city   and  county  for  twenty    years..... 9K> 

admissibility  of  records  of  wills  proved  more  than  thirty 

years 2623 

admissibility  of  record  of  wills  proved  prior  to*  1875..'..    2b23 

of  bill  of  sale,  etc.,  of  vessel 945 

of  conveyance 935 

not   conclusive    .- P36 

original   record   of  marriage,   is  presumptive  evidence..     928 
of  affidavit  of  sale  on  mortgage  foreclosure  by  adver- 
tisement   23*>8 

of  will  of  real  property  admissible 2633 

of  decree  of  probate  of  heirship  presumptive  evidence..   2*67 

evidence    of    weather    conditions 961f 

extracts  from  books  and  records  of  comptroller's  office 

as   evidence    * 93lc 

&  Judgments,    decrees,   etc.     See,    also,    "  Judgments.' 

against  deceased  party  as  proof  of  debt 1210 

how  far  judgment  annulling  marriage  cnnrlnftiv* 1334 


INDEX. 

Evidence  —  Continued. 

VIII.  Documentary  —  Continued. 

3.  Judgments,  decrees,  etc.'—  Continued. 

probated    will    admissible 2621 

decree  for  probate  of  heirship  presumptive  evidence. . . .  2767 
letters  testamentary,  etc.,  conclusive  as  to  authority. . . .  2660 
decree  for  payment  against  executor,  etc.,  conclusive  evi- 
dence of  assets 2549 

order   for  execution   against  executor,   etc.,    evidence  of 

assets 2640 

decree  for  payment  and  distribution  of  decedent's  estate, 

.effect 2736 

discharge  of  insolvent  debtor  conclusive  as  to  proceedings 

and   facts    « 2181 

papers    other    than    discharge    of    insolvent    debtor    pre- 
sumptive as  to  proceedings  and  facts 2181 

order  declaring  death  of  life  tenant  presumptive  only  in 
ejectment 2319 

Of  justice  of  peace. 

proof  of  judgment 8166 

entries  in  justice's  docket  book 8148 

transcript  from  docket  book,  subscribed  and  authenti-    

cated.  is  evidence 868 

docket  book  and  certified  transcript  admissible  in  jus- 
tice's court 888 

proceedings  may  be  proved  by  justice's  oath 840 

on  death  or  absence,  proceedings  may  be  proved  by 

original  minutes  or  sworn  copy 840 

• 

4.  OMcial  certificates,  returns,  etc. 

certificates  or  affidavits  of  public  officers  on  file  are  pre* 

sumptive  evidence 

certificate  of  search  by  legal  custodian  of  paper 921 

by  abstract  or  title  Insurance  company 8256 

official  searches  and  certificates  to  be  made  on  request. . ..    961 

form  of  certificate  to  copies,  etc ,     967 

certificate  to  copies,  etc.,  must  be  sealed 968 

but  not  when  for  use  in  same  court 968 

certified  copy  of  record  of  conveyance 885 

not  conclusive. 936 

certified  copies  of  papers  filed  or  recorded  in  public  offices.    988 

in  town  clerk's  office 934 

certified  copy  of  certificate  or  record  of  marriage,  is  pre- 
sumptive evidence 928 

of  designation  of  agent  of  foreign  corporation  to  receive 

summons. 482 

sheriffs  return  presumptive  in  action  on  undertaking  in 

replevin 1784 

constable's  return  presumptive  in  action  on  undertaking 

in   replevin  in  justice's  court 2931 

recital  in  order,   resolution  or  record  of  public  officers, 

board  or  body  presumptive  evidence  of  certain  facts.   931b 

Si.  Federal  records. 

certified  copies  of  documents  on  file  in  departments  of 

United    States    944 

of  records  of   federal  courts 943 

of  bills  of  ?ale,   etc.,  of  vessel 945 

of  record   of   we.   her  bureau   observations.. 944 

certificate  of  director  of  census  to  population 944 

1241 
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INDEX. 

Evidence  —  Contf  nmed* 

•VIII.  Documentary  —  Continued. 

&  Affidavits. 

of  printer  to  publication  of  notice 

of  service,  in  case  of  death,  etc,  of  person  serving 827 

*         of  sale  on  mortgage  foreclosure  by  advertisement 2386 

admissibility  of  ex  parte  affidavit  in  justice's  court 3004 

7.  Notarial  protests,  certificates,  etc. 

certificate  of  presentment  or  protest  of  bill  or  note,  or  of 
notice  thereof 923 

effect  of  affidavit  denying  receipt  of  notice  of  protest...    823 

protest  presumptive  evidence  of  demand  in  case  of  death, 
etc.,  of  notary   821 

memorandum  by  notary,  presumptive  evidence  of  notice 
in  case  of  death,  etc ; 821 

8.  Books,  etc.,  of  foreign  corporations. 

presumptive    evidence    929 

certified   copy   may   be   used 930 

verification  of  copy 931 

copy    of    designation    of    person    upon    whom    to    make 
service,    as   evidence 931a 

tX.  Statutes,  ordinances,  src. 

statute  of  state 932 

of  another  state  or  country 942 

ordinances,   etc.,   of   municipal   corporations 941 

proof   of   colonial    statutes 941s 

X.  Foreign  laws,  records  and  other  matters. 

statutes 942 

oral   evidence  of  common  law 942 

reports  of  cases  admissible  to  prove  common  law 942 

conveyances  of  land  without  the  state. 946 

exemplification  of  record  of  conveyances  without  the  state..  947 

authentication  of  copies  of  records  of  courts 952 

•  oral  proof  of  copy  of  record 953 

effect  of  foreign  record  or  judicial  proceeding  not  declared..  854 
authenticated   copies   of   records   of   public   office   of   foreign 

country 956 

transcript   of   docket,    etc.,    of   justice    of    peace    of   another 

state 948,  849 

proof  of  proceedings   and  judgment  of  justice  of  peace  of 

another  state 950.  931 

when   record  of  foreign   will   admissible 2703.2704 

proof  of  presentment  of  foreign  bills 825 

XI.    SUFFICENCY    OF    PROOF. 

failure   of   proof  defined 541 

declaration  or  confession  not  sufficient  to  annul  marriage..  1753 
proof   of   title   in   actions   for   recovery   of,   injuries   to,  etc, 

.  unoccupied  lands 830 

sufficiency  to  establish  or  probate  lost  or  destroyed  will.  1865,  2613 

determining  age  of  child 961s 

Exception*. 

to  rulings  on  law   allowed 892 

on  facts  not  allowed,  except  on  challenge  of  juror 982 

not    supported    by   evidence 893 

during  trial  to  be  taken  when  ruling  made 895 

to  instructions  to  iury  to  be  taken  before  the  verdict 885 

during  trial  to  be  entered  upon  minutes 895 

for  purpose  of  exception,  trial  continues  until  verdict  rendered.  982 

after  close  of  trial  by  court  or  referee 894 

to  decision  of  court  or  report  of  referee 884 
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to  decision  or  report,  time  for  filing  notice  of.  * • 994 

to  be  inserted  in  or  annexed  to  judgment-roll 994 

part  of  papers  on  appeal 994 

case  settled  to  contain ; 997 

mar  be  stated  separately  in  case  settled 997 

making  and  filing  in  condemnation  proceedings 8867 

final  judgment  not  stayed  by 1005 

taking  of,  does  not  affect  motion  for  new  trial 1006 

may  be  heard  with  motion  for  new  trial 1006 

reviewed  on  appeal  from  judgment  or  motion  for  new  trial 996 

may  be  heard  in  first  instance  by  appellate  division 1000 

revoking  or  modifying  order  for  hearing  in  first  instance  by  ap- 
pellate division 1000 

motion  for  new  trial  may  be  made  to  appellate  division  when 

trial  by  court  or  referee 1001 

time  for  filing  on  motion  for   new  trial  to  appellate  division 

when  trial  by  court  or  referee 1001 

not  necessary  on  appeal  to  court  of  appeals  from  judgment  on 

verdict  subject  to  opinion  of  court 1889 

judge  out  of  office  may  settle 25 

order  refusing  resettlement  of  bill  is  appealable 1347 

to  findings  of  surrogate  and  refusals  to  find 2542 

to  rulings  of  surrogate   during  trial 2542 

remarks   or    comments    of   judge,    duly    excepted    to,    shall    be 
subject  of   review 1323a 

Bnoemtioa. 

I.   GlMEKAL   FBOVISIONS. 

1*  When  to  issue. 

is  process  of  court. JJJJ 

on  judgment • «H2 

of  court  of  claims 2f» 

charging  joint   debtor  not  summoned   in  previous 
suit.  .  .  •  • ■••■ 19*1 

on  sheriff's  bond  .v'Vii-'T'tf'i 18883£8 

on  confessed  judgment,  when  debt  not  all  doe 1277 

successive,  on  confessed  judgment  as  debt  falls  dne 1277 

levying  execution  against  wages,  etc.,  of  judgment  debtor  1391 

on  decree  for  money  by  surrogate's  court 2558 

when   to   issue  against  public   officer 1931 

for  costs,  not  to  issue  against  state 1985 

for  compensation  and  costs  in  condemnation  prc:edings.  3373* 
on  judgment  foreclosing  mechanics'  liens  in  court  not  of 

record •  3408 

for  costs  on  summary  proceedings  to  recover  possession  ^_A 

of   land    2250 

against   joint   debtors,   when   all   not  served JJJjjf 

enforcement  of,  against  joint  debtors  when  all  not  served  1935 
on  judgment  against  representative  officer  of  unincorpo- 

rated    association     • J221 

to  collect  fine  against  usurper  of  office 1??S 

jury  fine  in  New  York  county 1117 

in  Kings  county  ••••• • Xlxfo 

2.  Issuance;  requisites,  etc. 

under-sheriff  to  proceed  on  death,  etc.,  of  sheriff 1388 

designation  of  person  to  proceed  with,  on  death,  etc.,  of 

sheriff •'  188B 

may  issue  from  N.  Y.  city  court  to  any  county 888 

from  N.  Y.  city  court  to  be  executed  by  sheriff 8TO 

to  be  directed  to  sheriff Jgg 

to  whom  directed  when  sheriff  a  party 188Z 

may  be  directed  to  person  designated  in  order 1302 

undertaking  by  person  designated  in  order 1362 

time  of  receipt  to  be  indorsed }™ 

four  kinds  of •• 152 

may  issue  simultf  'aeouslv  to  two  or  more  counties 
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I.  Genual  provisions  —  Continued. 

2.  Issuance;  requisites,  etc. —  Continued. 

to  what  county  to  issue  for  purpose  of  supplementary 

proceedings 24B 

requisites  of 1386 

within  what  time  to  be  returned 1508 

to  whom  returnable •  •  •  •  1806 

on  interlocutory  judgment  of  divorce  awarding  costs....  1774 

issuance  on  filing  transcript  from  another  court 1387 

to  whom  returnable  when  issued  on  transcript  from  an- 
other court 1JJ7 

Issuance  on  transcript  of  judgment  by  justice 1387 

on  judgment  for  money  only 1388 

to  specify  date  from  which  interest  computed 1388 

to  specify  docketing  of  transcript  when  issued  on  tran- 
script filed 13» 

separate  where  separate  sums  recovered 1374 

of  course  within  five  years  137? 

after  death  of  judgment  creditor 1573 

how  issued  after  five  years  1377 

motion  for  leave  to  issue  after  five  years 1379 

time  of  stay  not  to  be  included 138 

not  to  be  stayed  on  appeal  for  more  than  thirty  days 

without  security  1331 

against  surviving  judgment  debtors   1363 

manner  of  collection,  when  issued  on  judgment  on  sher- 

iffs  bond 1363 

8.  Return;  satisfaction. 

return  unsatisfied  to  be  entered  on  judgment  docket 1266 

payment  to  be  indorsed  on  execution 1231 

certified  copy  to  be  delivered  on  payment 1288 

entry  of  satisfaction  by,  on  judgment  docket 1264 

return  partly  satisfied  as  payment  on  judgment  affecting 

limitation 378 

limitation  of  action  for  non-payment  of  money  collected 

on 


II.  Against  property  and  representatives  of  deceases  debtor. 

no  execution  against  decedent,  except,  etc 1378 

issuance  by  leave  against  decedent's  property. .    1380 

notice  of  motion  for  leave  to  issue 1381 

petition  to  surrogate  for  leave 1381 

against  property  in  hands  of  executor,  trustee,  etc 1ST1 

may  be  issued  against  all  of  executors,  etc,  as  if  all  had  ap- 
peared.   1817 

against  executor,  etc.,  to  issue  only  on  leave 1826 

on  judgment  on  counterclaim  against  executor,  etc 008 

application  for  leave  to  issue  against  executor,  etc 1836 

separate  executions  on  judgment  against  executor,  etc,  per- 
sonally and  in  representative  capacity 1818 

security  on  leave  to  issue  execution  on  judgment  for  legacy 

or  distributive  share 183T 

executor,  etc..  may  issue  on   judgment  recovered   by  prede- 
cessor in  office  1838 

against  infant  heir,   etc.,  in  creditor's  action   suspended  for 

one  year 1858 

sheriff's  fee  may  be  taxed  against  each  defendant  in  creditor's 
action. 1889 

III.  Foa  possession  op  seal  property. 

to  what  counties  issued    1885 

requisites 1373 

may  require  collection1  of  money  recovered  by  same  judgment  1373 
order  granting  leave  to  issue  after  death  of  defendant left 

1244 


INDEX 

tentiotk  —  Continued. 

IV.  Fob  DiuvttY  or  chattel. 

on  judgment  in  replevin  1781 

power  to  take  chattel  under  execution  in  replevin 1782 

may  require  collection  of  money  recovered  by  tame  judgment.  1878 

reauisites  of 1878 

to  what  counties  issued 1866 

return  unsatisfied  necessary  to  action  on  undertaking  in  re- 
plevin   1784 

return  as  evidence  of  breach  of  undertaking  in  replevin 1784 

on  judgment  in  justice's  court 1873,  1731,  2981,  8088 

V.  Against  pkopkbty. 

to  what  counties  issued  1865 

requisites. 1869 

when  attachment  has  been  levied #. 1870 

not  allowed  while  debtor  in  custody  under  execution  in  same 

action 1491 

simultaneously  against  property  and  person 1490 

may  issue  after  escape  of  debtor 1492 

when  debtor   dies  in   custody    . 1493 

after  discharge  from  custody  by  creditor 1494 

new  execution  after  death  or  release  of  debtor  not  to  be  levied 

or  realty  sold 149S 

property  seized  in,  cannot  be  recovered  in  replevin 1690 

VI.  Exempt  pbopzbtt. 

special  exemptions  not  affected  by  code 1889 

when  no  exemption  allowed  on  judgment  for  wages..  *•  8181.  8167 

3221 

of  householder  enumerated   1890 

working  tools  and  team  of  householder 1891 

professional    instruments,    furniture    and    library    of    house- 

holder 1891 

woman  has  same  exemption  as  householder 1892 

military  pay,  pensions,  rewards,  arms,  etc 1393 

damages  for  taking  exempt  property 1894 

burying  ground 1396 

designation  of.  . 1896 

homestead  of  householder   1897 

designation  of 1898 

of  married  woman  1899 

continuance  after  owner's  death  1400 

not  affected  by  temporary  suspension  of  residence 1401 

lien  attaches  to  surplus  value  over  $1,000 1402 

creditor's  action  to  reach  surplus  value 1402 

marshalling  proceeds  of  property  partly  exempt 1406 

money    representing    exempt   portion    of   property    sold    also 

exempt 1408 

cancellation  of  exemption  of  real  property 1404 

waiver  of  exemption  void   . . . . : 1404 

cannot  be  reached  by  judgment  creditor's  action 1879 

by  supplementary  proceedings  2468 

on  execution  issued  by  justice  of  peace 3028 

exemption  of  exhibits  at  exhibitions 1404a 

VlX     tsVY   ON    PERSONAL  PBOPBBTY. 

on  current   money 1410 

on  bank   bills    1411 

on  government,  state  and  corporate  bonds 1411 

interest  of  pledgor  may  be  sold 1412 

under  warrant  to  collect  fine 2296 

when   superseded   pending  appeal 1311 

sheriff's    fees    3307 

Sheriff  to  collect  fees  by  virtue  of  execution 3309 
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VII.  Lbvy  oh  personal  pkopbktt  —  Continued. 

L  Interest  in  partnership. 

application  for  release  of  partnership  property 1412 

undertaking  for  release   606,  606.  1414 

on  interest  of  partner  previously  attached 1411 

undertaking    to    release   partnership    property    inures    to 

other  creditors. 1416 

sale  of  partner's  interest 1417 

rights  of  purchaser « 1417 

2.  Lien  on  personal  property. 

personal  property  bound  by  execution • 140B 

order  of  preference  among  executions 1406 

when  property  attached   1407 

preference  when  execution   issued   out  of  court   not  of 

record   1408 

bona  fide  purchasers  before  levy  not  affected 1409 

3.  Claims  of  third  parties. 

trial  of  claim    1418 

affidavit  of  claimant 14U 

manner  of  trial   • «* 

t  xpenses  of  trial •  •  •  l«j 

■'  urors  to  find  value  of  property 1418 

jonding  by   creditor  on  claim 141* 

claimant's  right  not  affected  by  inquisition   1420 

sheriff's  fees  for  notifying  jury «Wi 

4.  Action  against  sheriff;  substitution  of  indemnitors, 

substitution  of  indemnitors  as  defendants 1421 

notice  of  application  for  substitution 1432 

consent  to  substitution   1422 

terms  on  substitution 1423 

severance    and    substitution    when    indemnity    relates   to 

part  only 1434 

relief  to  sheriff  when  joined  as  defendant  with  indemni- 
tors  1425 

effect  of  order  substituting  indemnitors 1426 

notice  of  action  to  indemnitors 1427 

action  by  sheriff  against  indemnitors 1427 

VIII.  Levy  on  real  propebty. 

after  ten  years 1252 

notice  to  be  recorded  and  indexed 1252 

includes  unexpired  leasehold  terms  of  five  years 1420 

property  held  in  trust 1431 

indorsement  of  direction  prohibiting  levy  on  property  mort- 
gaged to  secured  debt 140 

IX.  Sale. 

1.  In  general. 

when  and  how  conducted • ISM 

order  of  sale  of  attached  property 708 

penalty  for  removing  or  defacing  notice  of  sale. 1S8B 

title  of  purchaser  not  affected  by  omission  of  notice IjW 

sheriff,  etc.,  not  to  purchase  at  sale tUS 

2.  Of   personal  property. 

of  perishable  property  in  N.  Y.  city  court S175 

conduct  of  sale    1428 

notice  of  sale   1429 

perishable    property,    how    sold 142¥ 

sale    of    partner's    interest 1417 
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8.  Of  real  property. 

equity  not  to  be  sold  on  execution  for  mortgage  debt  1483,  1488 

notice  of  safe  1484 

description  of  property  in  notice  of  sale 1484,  1485 

not  affected  because  only  part  of  property  advertised  is 

sold 1488 

penalty  and  damages  against  sheriff  for  irregularity 'I486 

manner  of  conducting  sale 1487 

owner  or  redemptioner  may  require  sale  of  separate  parcel.  1487 

"  distinct  parcel"  denned  8848 

duplicate  certificates  of  sale  1438 

certificate  of  sale  to  be  recorded 1480. 

judgment  annulling  conditional  on  repayment  ef  price. . .  1440 

rights  of  possessor  after  sale  and  before  deed 1441 

proof  of  lost  execution  or  writ  under  which  sheriff's  sale 
of  real  property  was  made 061  e 

4.  WasU. 

order  restraining  waste  during  period  of  redemption....  1442 

motion  to  punish  for  contempt 1443 

commitment    for    contempt 1444 

discharge   on  undertaking.  • 1445 

X.   stSDBMPTION    OF  KIAL   MtOrSftTY. 

time  for 1448 

terms  of 1448 

who  may  redeem  1447 

avoids  sale 1448 

by  creditor 1449 

^   time  for 1440 

terms  of 1450 

by  another  creditor  from  redeeming  creditor 1451 

terms  of 1451 

when  second  redeeming  creditor  has  prior  lien 1452 

subsequent  redemptions  by  other  creditors 1453 

by  creditor  after  fifteen  months '.  1454 

by  original  purchaser  who  is  also  creditor 1456 

by  creditor  directing  sale  under  another  judgment 1457 

by  person  entitled  to  redeem  part 1458 

by  owners  of  undivided  shares 1450 

by  lienors  on  undivided  shares 1400 

tight  of,  not  affected  by  agreement  with  purchaser,  etc 1461 

when  to  be  made  at  sheriff's  office 1455 

to  whom  made  when  sheriff  dead  or  out  of  office 1455 

to  whom  payment  to  be  made 1462 

payment  may  be  made  to  sheriff,  etc.,  who  made  sale 1476 

when  sale  made  by  person  designated  by  order  of  court 1477 

certificate  of  satisfaction  by  redeeming  creditor .*  1468 

evidence  of  right  of  redeeming  creditor 1464 

of  redeeming  mortgagee   1465 

of  executor  or  administrator  to  redeem 1466 

certificate  of  satisfaction,  etc.,  open  to  inspection 1467 

sheriff  to  file  certificate  of  satisfaction,  etc 1467 

when  redemption  takes  effect   1468 

title  of  purchaser  vested  in  redeeming  creditor 1468 

certificate  of,  to  be  delivered 1469 

effect  of  recording  certificate  of  redemption 1470 

XI.  SmsaiFr's  dud;  title  of  puechashl 

under-sheriff  or  successor  to  act  when  sheriff  dies,  etc 1475 

title  divested  only  by  deed 1440 

sheriff's  deed  to  state  name  of  person  whose  interest  is  sold. .  1244 
relates  back  to  time  of  sale 1449 
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sheriff's  deed  on  expiration  of  redemption •••••••••  HT1 

when  presumptive  evidence  of  tact 1471 

grantee. 1472 

to  executoi  or  administrator  of  person  entitled UTS 

assignment  of  right  to  be  acknowledged  and  filed 1474 

restitution  when  property  sold 138 

not  to  affect  title  to  property  sold 445,  182? 

recovery  of  price  on  eviction  of  purchaser 1479 

judgment  continues  in  force  after  eviction  of  purchaser 1480 

action  for  waste  by  grantee  of  sheriff 1664 

Summary  proceedings  to  recover  possession. 

against  person  holding  over • 2B2 

notice  to  quit  required S2M 

stay  of  warrant  to  dispossess 2254 

XII.   CONTmiBUTION   BBTWIIN  DEFENDANTS. 

when  judgment  collected  by  sale  of  realty  of  one 1481 

when  part  owner  redeems 1482 

order  of  contribution  1481 

enforcing  contribution  by  original  judgment 1484 

preserving  lien  of  original  judgment  for  purpose  of  contribu- 
tion  1485 

entry  on  docket  to  preserve  lien 1481 

XIII.  Against  the  reason. 

from  justices'  courts,  see  infra,  XIV.  From  justices*  courts. 

1.  When  to  issue. 

arrest  under  warrant  to  collect  fine 2298 

en  judgment  for  working  woman  in  N.  Y.  dry  court....  8167 

in  what  cases  issued 1487 

against  woman , 14® 

on  judgment  of  justice's  court 3018 

for  money. 9028 

execution  against  property  a  condition  precedent 1488 

not  allowed  simultaneously  against  property  and  person..  1480 
not  allowed  while  debtor  in  custody  under  another  execu- 
tion in  same  action 1491 

new  execution  after  escape  1492 

against  escaped  sick  prisoner 127 

death  while  in  custody 1498 

creditor  may  discharge  debtor  after  thirty  days — 1494 

not  to  issue  after  discharge  of  debtor  by  creditor 1494 

new  execution  not  to  be  levied  against  realty  sold 1481 

2.  Issuance;  custody  and  detention. 

requisites 1372 

to  recite  issue  and  return  of  execution  against  property.  1372 

to  what  counties   issued    1MB 

return  on.  to  charge  bail 697 

duty  of  sheriff  on  execution  to  charge  bail 598 

custody  of  debtor 110 

on  justice's  judgment  for  penalty  or  forfeiture...  90&2 

term  of  imprisonment  limited Ill 

support  of  prisoners   112 

when  prisoner  entitled  to  jail  liberties 149 

deposit  of  money  in  lieu  of  bail 582 

attachment  for  contempt  not  to  issue  against  prisoner...  2278 
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XIII.  Agaxxst  thb  person  —  Continued. 

&  Issuance;  custody  and  detention  —  Continued. 

habeas  corpus  to  produce  prisoner  to  answer  for  contempt.  2278 

prisoner  produced  to  be  remanded 2282 

may  be  committed  for  civil  contempt  on  discharge 

from  custody.  •  . .  * 2282 

habeas  corpus  to  produce  debtor  on  proceeding  to  dis- 
cover death  of  life  tenant 2307 

sV  Discharge  from  imprisonment. 

from  arrest  for  delay  in  issuing 57? 

release  of  insolvent  debtor  upon  his  discharge 2186 

how  validity  of  discharge  of  insolvent  debtor  tested 2185 

validity  of  discharge  of  insolvent  debtor  may  be  attacked 

on  motion  to  vacate  2187 

power  of  N.  Y.  city  court  to  relieve  from  imprisonment.  3163 

debtor  to  United  States  not  to  be  discharged 2218 

to  state  for  taxes  or  public  moneys  not  to  be  dis- 
charged  2218 

notice  by  creditor  to  debtor  to  apply  for  discharge. 2216 

failure  to  apply  after  notice  by  creditor  bars  future  ap- 
plication  2217 

what  debtors  may  apply  for  discharge 2200 

to  what  court  application  made 2201 

when  debtor  may  apply 2202 

application  to  be  by  petition 220*. 

contents  of  petition   2203 

schedule  of  debtor's  property 2203 

affidavit  of  petitioner  2204 

correction  of  schedule   2205 

notice  to  execution  creditors 220R 

mode  of  service  of  notice 2206 

publication  in  lieu  of  prescribed  service 2206 

notice  to  attorney-general  when  state  is  creditor 2207 

order  for  hearing 2206 

hearing  to  be  summary 2208 

order  that  debtor  execute  assignment 2208 

adjournment  of  hearing 2209 

proceedings  on  adjourned  day   2210 

assignment  to  be  acknowledged  and  recorded 2211 

title  vested  in  trustee  by  assignment 2211 

•  when  discharge  from  imprisonment  granted 2212 

petitioner's  property  still  liable  2213 

not  subject  to  new  imprisonment  on  same  judgment 2213 

new  execution  against  person  on  conviction  of  perjury. . .  2214 

powers  and  duties  of  trustee 2215 

distribution  by  trustee 2215 

discharge  not  to  affect  justice's  judgment 8037 

XIV.  Faou  justices'  COtJBTS. 

1.  Issuance;  requisites,  etc. 

may  be  issued  after  discharge  from  imprisonment 3087 

on  judgment 8017 

for  money 3026 

against  joint  debtors  3020 

on  summons  not  personally  served 2918 

for  delivery  of  chattel 303b 

docketed   with   county   clerk 3043 

where  office   of  justice  becomes  vacant 3146 

for  fine  against  delinquent  witness 2977 

exempt  property 8028 

when  justice  may  issue  3024 

general  requisites 8025 

renewal  of  execution   8027 

itMfersement  of  levy ». 
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Execution  —  Continued. 
XIV.  Fbom  justices'   courts  —  Continued. 

1.  Issuance;  requisites,  *fc— Continued. 

mode  of  levy 9096 

notice  of  sale 3029 

mode    of    sale 3030 

return    by    constable 3031 

constable  not  to  att  under,  after  return  day 3040 

constable  must  complete  after  term  expires 3042 

action  against  constable   for   money  collected 3041 

for  failure  to  return 3089 

2.  Against  person. 

on  judgment  for  money 9026 

arrest   and    imprisonment   under 3062 

limit  of  imprisonment 3033 

affidavit  of  head  of  family;  discharge 3034 

penalty  for  wrongful  refusal  to  discharge 3035 

affidavit  a  defence  to  action  for  escape 3036 

discharge  not  to  affect  judgment 3037 

XV.  From  local  courts. 

on  judgments  of  Albany  city  court 322* 

of   Troy  justice's  court 3225 

Executors  and  Administrator*. 

See,    also,    "Surrogates'    Courts:"    "Wills."  

"  next   of  kin  "   defined 1870,  190$ 

appointment  of  receiver  as  successor  to  sole  executor  pending 
action    for    partition    or    distribution    or    to    construe    or    es-      _ 

tablisb  will  *. 1889 

action  for  legacy  or  distributive  share. ; .  1819 

bon<J  of  guardian  ad  litem  of  infant  suing  for  legacy  or  dis- 
tributive  share 1820 

security   on    leave   to   issue   execution   on   judgment   for  legacy 

or  distributive   share 1827 

premium   of   surety  company's   bond   allowed   as  part  of  com- 
pensation   3320 

may    consent    to    discharge    of    insolvent    debtor    by    leave   of 

t  surrogate 2153 

title  under  sheriff's  deed  on  execution  is  in  trust  for  heirs  or 

devisees  .  _ 1473 

may   maintain   action   against    infant   or   incompetent   for   con- 
veyance of  property  sold  by  decedent 2346 

judgment  against,  not  evidence  of  assets 1824 

when   inventory  may  be  contradicted 1832,  1834 

liability  for  uncollected  demands  included  in  inventory..  1833,  1&34 

Actions. 

1.  By  and  against  decedent. 

extension   of   time  to   move  to   set   aside  judgment  against 

decedent 785 

to  appeal  from  judgment  against  decedent 785 

no  execution  against  decedent,  except,  etc 1379 

issuing  execution  on  judgment  in  favor  of  decedent 137' 

2.  Limitation  of  actions. 

on  rejected  claim  barred  in  six  months 1822 

against  executor,  etc.,  of  person  who  dies  within  state....  403 

where  deceased  a  non-resident 391 

.    actions  against,  to  recover  chattel 383 

by  next  of  kin,  etc.,  to  recover  property  of  decedent 392 

period   occupie    dby    suit    to    reciver   property   of   decedent 

excepted   from   limitation 403 

may  begin  action  within  one  year  from  death  of  creditor.  402 
computation   of   period   in   actions   by,   to   recover  personal 

property 382 
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cntorii  and  Administrator*  —  Continued. 

Actions  —  Continued. 

3.  Jurisdiction. 

jurisdiction  of  justices'  courts  over  actions  by 2865 

rejected    claims    under   $50   excluded   from   jurisdiction    of 

justice's  court    2863 

Yonkers  city  court  has  no  jurisdiction  over  action  against.  3204 

4.  When  maintainable   by  or  against. 

foreign  executors  or  administrators 1836a 

judgment  against  heir  or  devisee  bars  action  against  exec- 
utor, etc.   .    1821 

action  for  legacy  or  distributive  share 1810 

bond  of  guardian   ad  litem  of  infant  suing  for  legacy   or 

distributive  share   1820 

prosecuting    action    against     removed    executor,     etc.,    to 

charge  him  personally 1830 

action  by,   for   negligently  causing  death   of  decedent.  1902-1905 
not  to  be  arrested  when  sued  in  representative  capacity. .     555 

&  Partition. 

when  necessary  parties  in  partition 1638 

direction  for  sale  free  from  lien  of  debts  of  decedent 1538 

payment  into  court  on  sale  free  from  debts 1538 

withdrawal  of  shares  of  proceeds 1588 

i 

6i  Pleading;  parties. 

to  be  brought  in  representative  capacity 1814 

may  sue  without  joining  beneficiary 449 

two    or    more    representing    same    decedent   considered    as 

one  person   1817 

executors  who  have  not  qualified  not  necessary  parties. . . .  1818 

first  served  or  appearing  to  answer  complaint. 1817 

separate  answers  not  allowed  except  by  direction  of  court.   1817 

counterclaim  in  action  against 505 

counterclaim  on  decedent  s  debt  in  action  by 506 

in  city  court  of  New  York 3174 

lack  of  assets  not  to  be  pleaded . . 1824 

in  action  by  or  against,  in  justice's  court 2946 

joinder  of  personal  and   representative  causes 1815 

not  personally  liable   for  debt  by  reason  of   false  allega- 
tion in  pleading 1831 

7.  Abatement   and  revival. 

actions  not  to  abate 1828 

on  death,  action  may  be  continued  against  successor 1828 

successor  on  revocation  may  continue   actions  and  special 
proceedings 2563 

&  Trial;  judgment. 

preference  of  actions  by  or  against 791 

party  cannot  testify  to  personal  transaction  with  decedent.     829 

judgment  may   be    entered   against   all   as   if    all    had    ap- 
peared    1817 

not  evidence  of  assets 1824 

after  removal  does  not  bind  estate  or  successor....  1830 

realty  not  bound  by  judgment  against  executor,  etc.,   un- 
less  expressly   charged 1823 

judgment  against,  to  state  whether  awarded  personally  or 
in   representative   capacity    1815 

separate   dockets    and    executions   on    personal    and   repre- 
sentative  judgment 1816 

when    judgment    not    stating    representative    capacity    en- 
forceable against  decedenrs  property 1814 

dispensing  with  or  limiting  security  on  appeal 1312 
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Executors  and  Administrator*  —  Continued. 

Actions  —  Continued. 

0.  Executions, 

successor  may  issue  execution   on  judgment  recovered  by 

predecessor , 1829 

on  judgment  on  counterclaim  against 506 

against  property  in  hands  of 1371 

against  executor,  etc.,  to  issue  only  on  leave 1K25 

application  for  and  order  granting  leave 1836 

security  on  leave  to  issue  on  judgment  for  legacy  or  dis- 
tributive  share    1827 

.  * 

10.  Costs. 

liability  for  costs 1836 

judgment  for  costs  against 1835 

costs  against,  payable  from  estate 3246 

when    personally  liable   for  costs 3346 

security  for  costs  discretionary 82T1 

action  against  beneficiaries  for  costs  and  expenses  incurred.  1916 

Exemplification. 

See  "  Eviden ex,"  VIII,  X;   "  Records." 

Exemptions. 

from  jury  service,  see  "  JuaY  and  Jurors." 

from  arrest,  see  "  Arrest." 

property   exempt   from   execution,   see   "  Execution,   VI." 

of   earnings    of   debtor 1879,2463 

of  trust   fund   2463 

exempt  property  not  reached  by  supplementary  proceedings...-  2463 

<  not  reached  by  creditor's  action 1879 

for  widow  and  children  of  decedent ^ 2670 

proceedings  to  compel  set  off  of  exempt  property 2671 

Express  Companies. 

residence  for  purpose  of  jurisdiction  of  justice's  court. .  2869,  2881 
service  of  summons  from  justice's  court  on 2881,2882 

Extension  of  Time. 

See  "Time." 

Extortion. 

taking   fees  not  prescribed  by   law  prohibited 3280 

for  services  not  rendered  prohibited 3281 

treble  damages  for  illegally  taking  fees 3282 

Extra  Allowance. 

See  "  Costs." 

F. 
Factors. 

order  of  arrest  in  action  for  funds  or  property  misapplied....    549 
in  justice's  court  859 

False  Imprisonment. 

included  in  term  "  personal  injury  " 3343 

limitation    of    actions 384 

jurisdiction  of  N.  Y.  city  court  over  action  for,  on  vessels 317 
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False  Imprisonment  —  Continued. 

on  high  seas,  action  in  N.  Y.  city  court  for 817741187 

excepted  from  jurisdiction  of  justice's  court 2868 

of  Albany  city  court    3223 

of  Troy  justice's  court 3223 

costs  when  recovery  is  less  than  $50 8228 

False  Representations. 

as  ground  for  attachment 686,    637 

Federal    Courts. 

detention  and  custody  of  prisoners  under  federal  process. .  133,  134 

certified  copies  of  records  admissible  in  evidence  043 

prisoners  detained  by  mandate  of,  not  entitled  to  habeas  corpus, 

etc 2016 

Federal  Ofltces  an!  Ofllcers. 

certified  copies  of  documents  on  file  in,  admissible  In  evidence. .  044 

certificate  of  director  of  census  to  population  admissible 044 

certified  record  of  weather  bureau  observations  admissible 044 

records  or  certified  copies  of  transfers  of  vessels  admissible. . .  •  046 


provisions  apply  to  civil  cases  only 8882 

special   provisions   not   affected..... ••• 8880 

change  not  to  apply  to  uncompleted  services 8881 

in  proceedings  to  enforce  liens  on  vessels 8480 

for  oaths  and  acknowledgments 8288 

for  administering  official  oaths 8280 

officer  may  charge  fee  paid  for  oath,  postage,  etc 8201 

certifying  prepared  copies 3305a 

of  printers   3317 

of  recording  officers  in  Greater  New  York 3332a-3332d 

L  PROHIBITIONS  AGAINST  TAXING. 

judges  not  to  take  fees  for  advice • «...      81 

officers  of  N.  Y.  city  court  not  to  receive  for  their  own  use. .     886 

taking  fees  not  prescribed  bv  law  prohibited 8280 

taking  for  services  not  rendered,  prohibited 8281 

treble  damages  for  illegally  taking..... •• 8282 

II.  Liability  for;  payment. 

to  be  taxed  on  demand 8287 

to  be  paid  before  papers  transmitted 8202 

comptroller  to  audit  when  payable  by  state ,  8205 

searches  for  state  officers  to  Se  gratuitous 8200 

prisoner  ordered  discharged  not  to  be  detained  for 2212 

poor  person  not  liable  tor 461,    466 

UJ.  Of  clerks;  registers  and  stenographers. 

of  clerk  of  court  of  appeals 8600 

of  county  clerks  generally 8304 

in  New  York  and  Kings  counties 3305, 3332a-3332d 

for     entries     of     moneys     deposited     with     cotrhty 

treasurer 3306a 

of  clerks   of  #  court ?§5^ 

in  civil  actions 3301 

on   naturalization    >   3303 

of  clerk  of  N.  Y.  city  court 3164a 

of  register 3306 

of  county  treasurer,  etc.,  on  money  paid  into  court 3321 

•f  stenographers ^311 

for  copies  of  notes 251 

how  paid    85-88 
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Fees  —  Continued* 

IV.  Of  sheriffs;   coroners;   constables,  etc. 

of  sheriff  and  officers  for  attending  appellate  division 213 

of  constables  and  deputy  sheriffs  for  attending  court 2312 

of   sheriffs    3307 

in  New  York  and  Kings  county 3306 

in  replevin    1708 

sheriff  to  collect  by  virtue  of  execution ,. 3308 

of   coroners    . , 3310 

of  marshal  executing  mandate  of  N.   Y.  city  court 333 

payment  of  fees  of  officers  on  sale  in  partition 1579 

V.  Or  referees;  commissioners  and  arbitrators. 

judge  acting  as  referee  not  to  receive 1004 

of  referee  8286 

failing  to   report  not  entitled  to   fees 1018 

appointed  to  superintendent  discovery 807 

in  surrogate's  court  2732 

on  sale  of  real  property 3287 

commissions  on  distribution   of  proceeds  of  real  prop-      ,_ 

erty 3287 

of  commissioners  in  partition   or  dower 3388 

in  partition,  to  be  taxed 1555 

to  admeasure  dower,  to  be  taxed 1612 

in  condemnation   3370 

of  surveyors  in   partition  or  dower 3288 

of   arbitrators    2371 

VI.  Of  receivers;  executors;  guardians;  trustees,  etc 

of  executor  or  administrator 2753 

executor,  etc.,  only  allowed  once  <jn  different  letters 2751 

not  allowed  when  will  provides  compensation 2758 

of    testamentary    trustees 2753 

of    general    guardian 2753 

receiver's  commissions    3320 

of  committee  of   incompetent 2338 

cost  of  bond  of  receiver,  guardian,  trustee,  etc 3320 

VII.  Of  jurors. 

of  trial  jurors 3313 

in   special   proceedings    3316 

mileage    of    jurors 3514 

per  diem  allowance  to  grand  and  trial  jurors 3314 

extra  pay  on  protracted  trials 3315 

in   justice's   court 3326 

presentation  of  claims  by  jurors  and  disposition  of  unclaimed 

fees 3331a 

VIII.  Of  witnesses. 

generally 3818 

on  deposition  to  be  used  in  another  state 3318 

party  testifying  not  entitled  to 3288 

attorney  testifying  for  client  not  entitled  to 3288 

■ 

IX.  In  surrogate's  courts.     See  "  Surrogate's  Court." 

X.  In  justices'   courts. 

to  be  paid   before   services   rendered 3328 

adverse  party   may  pay  and  tax 3328 
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Fees  —  Continued. 

X.  In  justices'  courts — Continued. 

of   justice  of  the   peace 8S22 

on  transfer  of  cause  to  another  justice 3152 

on  sale  of  straying  animal 3092 

of  justice  and  constable  on  attachment  against  witness 2972 

of    constable 3323 

constable's  affidavit  upon  claim  for  travel  fees 3324 

person  deputized  to  execute  mandate  not  entitled  to 3156 

of   jurors 3326 

witnesses'    fees 3327 

on  commission  to  take  deposition 83£5 

XI.  When  to  bb  accounted  for  and  paid  over. 

all  sums  received  for  official  services  to  be  included  in  ac- 
count   3286 

by  clerk  of  court  of  appeals 3283 

clerk  of  court  to  account  for  and  pay  over 3283 

salaried  registers  to  account  for  and  pay  over 3285 

salaried  county  clerks  to  account  for  and  pay  over 3285 

clerk  "of  N.  Y.  city  court  to  account  for  and  pay  over ....     831 

Feiffned  Issues. 

abolished 823 

Felony*  , 

attorney  disqualified  on  conviction 67 

deposition  ox   person  confined  for 877 

corrupt   omission   of  juror's   name  in   Kings  county 1158 

habeas  corpus  to  testify  in  case  of 2011-2014 

Females.  v 

See  "Women." 

Fictitious. 

bail,  see  "Bail." 

name,  see  "  Name;"  "  Unknown  Peesons." 

Fidelity  Companies. 

execution  of  bond  or  undertaking  by 811 

equivalent  to  two  sureties  on  bond  or  undertaking 715,  811 

justification   by 811 

Fiduciaries. 

order  of  arrest  in  action  for  funds  or  property  misapplied ....     549 
in   justice's    court. 2895 

Fines. 

application  to  fines  against  grand  jurors 3351 

I.  When  to  be  imposed. 

for  unlawfully  practicing  in  New  York  city 64 

for  permitting  person  to  practice  unlawfully  in  New  York 
city 64 

against  sheriff  for  neglect  to  execute  mandate  in  special  pro- 
ceedings      103 

for  disobeying  peremptory  mandamus  to  public  officer  or 
board 2090 

for  misconduct  of  officer  attending  jury  in  special  proceeding  1196 
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Vines  —  Continued. 

I.  Whim  to  be  imposed  —  Continued. 

for  non-attendance  of  juror 1072,  1109,  119 

in  special  proceeding 1196 

in  justice's  court   9009 

of  talesmen U74 

In  justices'  courts. 

against  recalcitrant  witness 2874 

imposition  on  witness   2975 

minute  of  conviction  of  witness 2976 

execution  for,  against  witness 2977 

application  of  fines  against  witnesses 2978 


> 


II.  For  contempts. 

for  criminal  contempt 9 

in  justice's  court   2871 

punishment  of  contempt  by 2268 

when  actual  loss  not  sustained 2284 

as  indemnity  for  damages  to  aggrieved  party 2284 

corporation  may  he  fined  for  contempt 2284 

final  order  imposing  for  contempt  punishable  civilly 2281 

III.  Remission. 

power  of  county  court  to  remit * SCO,  SSI 

costs  on  remission 352 

notice  of  application   352 

county  court  may  remit  fine  imposed  by  justice 353 

IV.  Collection  and  enforcement. 

provisions  not  applicable  where  other  provision  made 2301 

clerk  of  court  to  make  schedule  of  fines  imposed 2293,  2299 

to  issue  warrant  to  sheriff  2294 

to  whom  warrant  issues  when  delinquent  resides  in   another 

county   2295 

levy  of  execution  on  personal  property  under  warrant 2296 

arrest  of  delinquent  on  execution  against  person  under  war- 
rant   2296 

return  of  warrant   2297 

proceedings  to  compel  sheriff  to  return  warrant 2297 

action  against  sheriff  for  failure  to  collect  fine 2296 

issuance  of  new  warrant  on  return  of  first 2296 

what  persons  included  in  schedule 2299 

action  by  people  against  sheriff  for  omission  of  duty 2900 

V.  Actions  .for. 

action  for,  to  be  brought  in  name  of  people 1964 

costs  when  recovery  by  state  is  less  than  $50 3228 

jurisdiction    of   justice  # .- 2862 

order  of  arrest  in  action  to  recover 5*9 

in  justice's  court    2*95 

against  usurper  of  office  unon  judgment  of  ouster 1^° 

fine  against  usurper  of  office  to  be  docketed 1^ 

execution  to  collect,  against  usurper  of  office 1950 

Fire  Companies  and  Departments. 

members  exempt  from  jury  duty lOftO,  10S1.  V¥ 

proof  of  exemption   10*2.  112* 

Fisheries. 

joinder  of  causes  of  action  for  penalties  under  fisheries,  game 

and  forest  law   45*4 
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Fixtures. 

when  deemed  assets  in  hands  of  executors,  etc 2712 

Forcible  Entry  and  Detainer. 

entrv   by   force   prohibited    2233 

treble    damages 1609 

summary  proceedings  to  dispossess  wrongdoer 2233 

application    to   remove   wrongdoer 2234,  2235 

issues   in   summary  proceedings  to  remove   wrongdoer 2246 

costs    2260 

Foreclosure. 

I.  Of  mortgage  of  keai.  property. 

1.  By  action. 

jurisdiction   of  county   court 840 

infant  may  maintain,  in  his  own  name 1686 

service   of  summons  by   publication 438,    439 

obligor  in  bond  may  be  made  defendant 1627 

when   state   may   be   made   defendant 1627 

payment  of  encumbrances  to  protect  state's  interest. . . .  1627 
summons  to  be  served  on  attorney-general  for  state ....  1627 
other  actions  for  mortgage  debt  prohibited  pending  fore- 
closure    1628 

complaint  to  state  whether  another  action  brought  on  debt  1629 
action   not  to  be  brought  until  return  of  execution  for 

debt 1630 

notice  of  pendency  to  be  filed 1631 

appointment  of  receiver  without  notice 714 

appointment  of  receiver  in  action  on  mortgage  of  corpora- 
tion    1810 

action  triable  where  property  situated 962 

final  judgment  to  direct  sale 1626 

to   award   recovery   of  deficiency 1627 

judgment  to  be  entered  in  county  where  property  situ- 
ated    1677 

security   to   stay  judgment  pending  appeal   to  court  of 

appeals 1331 

dismissal  on  payment  of  interest  and  part  of  principal 

due   1634 

stay  after  judgment  on  payment  of  interest  and  instal- 
ments due 1635 

estate  transferred  by  conveyance  upon  sale. 1631 

rights  barred  by  conveyance  upon  sale 1631 

surplus   to    be    paid    into    court 1633 

duties  of  officer  making  sale 1633 

saje  of  whole  when  only  part  of  debt  due 1637 

sale  of  part  only,  when  only  part  of  debt  due 1636 

additional   persons   bound  by   judgment 1671a 

officer  making  sale  to  pay  taxes,  etc 1676 

summary  proceedings  to  recover  possession  of  property . .  2232 
notice  to  quit  required  before  summary  proceedings  to 

recover   possession    2236 

additional   allowance  to   plaintiff 3252^-3254 

when  action  settled  before  judgment 3262-3264 

computation  of  additional  allowance 3262 

2.  By  advertisement. 

provisions  as  to  mortgages  to  U.  S.  loan  commissioners 

not  affected 2400 

provisions  as  to  mortgages  to  state  not  affected 2409 

when   mortgage   may   be   foreclosed.. 2387 

filing  of  notice  of  sale 2388 

publication  and  posting  of  notice  of  sale 2388 

notice  of  sale  to  be  served  on  mortgagor  and  grantees..  2388 
on  wives  or  widows  of  mortgagor  and  grantee ....  2388 

on  lienors 2388 

on   heirs  of  deceased  owner,   etc x .  2388 

mode  of  service  of  notice  of  sale 2389 

county  clerk  to  indorse  and  index  notice  of  sale 2390 

contents  of  notice  of  sale 2391 
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■foreclosure  —  Continued, 

L  Op  mortgage  of  real  property  —  Continued, 
2.  By  advertisement  —  Continued. 

postponement  of  sale    • 2383 

advertisement  of  postponed  sale 2382 

time  and  place  of  sale. 2383 

sale  to  be  at  public  auction 2398 

separate   sale  of  distinct  parcels 2393 

mortgagee   may    purchase    2394 

what  rights  cut  off  by  sale '. 2385 

affidavit   of   sale    2396,  2387 

of  publication  and  posting  of  notice 2396,  2387 

of    entry    of    notice    of    sale    in    county    clerk's 
office. 2396,  2ST 

of  service  of  notice  of  sale 2396,  2987 

printed  copy  of  notice  of  sale  to  be  annexed  to  affidavit . .  238? 

affidavits  may  be  filed  and  recorded 239* 

marginal  note  upon  record  of  mortgage 2KB 

title  vests  in  purchaser  without  deed 2400 

without  filing  and  recording  affidavit 2409 

*  purchaser   may    require    affidavits 2400 

costs  allowed 2401 

expenses   allowed  2402 

taxation  of  costs  and  expenses 2448 

surplus  to  be  paid  into  supreme  court. 2404 

petition  of  claimant  to  surplus 2406 

notice  of  application  for  surplus 2401 

when  and  to  whom  application  to  be  made 240$ 

order  for  distribution  of  surplus 2407 

reference  of  application  for  surplus 2407 

provisions  as  to  surplus  not  applicable  when  decedent 

died  seized  within  four  years  of  sale 2408 

delivery  of  certain  affidavits  to  purchaser.. 24UJU 

II.  Of  mechanics'  liens  on  real  property. 

purpose  of  title 338S 

definitions  . , • . • 3396 

to  be  by  action 3398 

jurisdiction  of  action 3389 

under  contract   for  public  improvement 3400 

provisions  apply  to  court  of  records  only,  except  as  otherwise 

Srovided   3401 
gment  foreclosing  lien  on  public  improvement 3418 

J  (reference  over  contractors  3414 
udgment  for  delivery  of  property  in  lieu  of  money 3415 

foreclosing  lien  on  railroad  property 3418 

1.  In  courts  of  record. 

notice  to  lienor  to  begin  action 3417 

cancellation  for  failure  to  begin  action ..•«  3417 

consolidation  of  actions  by  different  lienors 3491 

joinder  of  lienors  as  plaintiffs 3462 

necessary  parties  defendant 3*°? 

waiver  of  defendant's  lien  by  failure  to  plead....... ••  3402 

equities  of  lienors  to  be  determined 340* 

judgment   for    deficiency 3414 

for  debt  on  failure  to  establish  lien 3412 

offer  to  pay  into  court v  3413 

costs  and  disbursements 8411 

%  In  courts  not  of  record. 

to  be  commenced  by  personal  service  within  state 3404 

complaint  to  be  verified • 3404 

necessary  allegations  of  complaint 3404 

form  and  service  of  summons 3404 

substituted  service  of  summons ••••••••••••••  340B 
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Foreclosure  —  Continued. 

II.  Or  mechanics'  liens  on  seal  property  —  Continued. 

2.  In  court*  not  of  record  —  Continued. 

joinder  of  issue  by  verified  answer 3406 

judgment  by  default  8406 

trial  of  issues   3407 

enforcing  judgment  for  defendant 3407 

executions 3408 

appeal  from  judgments  . 3400 

filing  transcripts  of  judgments '. . .  3410 

costs  and  disbursements 3411 

offer  to  pay  into  court 3413 

III.  Of  chattel  liens. 

proceedings  to  enforce  liens  on  vessels,  see  "  Vessels." 

other  remedies  not  affected 1741 

jurisdiction 1787 

of  county  court  340 

of  city  court  of  New  York '. 315 

of  city  court  of  Yonkers 3203 

when  maintainable 1737 

service  of  summons  by  publication 438,  439 

action  triable  where  property  situated 982 

warrant  to  seize  chattel 1738 

from  inferior  court   1740 

judgment ; 1739 

sale  under  judgment  .' 1739 

of  inferior  court  1740 

payment  of  surplus  * 1739 

judgment  for  deficiency   . 1739 


foreign  corporations,  see  "  Corporations." 
« procuring  testimony  from  foreign  countries,  etc.,  see  "  Deposi- 
tions." 
probate  of  foreign  wills,  see  "  Surrogate's  Couet." 
ancillary   letters   to    foreign    executors,   etc.,    see   "  Sureogate  s 
Couet."  dt  „  ,    „         „ 

ancillary  letters  to  foreign  guardian,  see  "  Soeeogatb  s  Court. 

people  may  sue  for  public  funds  in  foreign  court 1971 

proof   of  foreign   statutes 942 

oral  evidence  of  common  law  of  another  state  or  country 942 

reports  of   cases   admissible  to  prove   common   law  of  another 

state  or  country   942 

authentication  of  copies  of  records  of  foreign  courts 952 

oral  proof  of  copy  of  record  of  foreign  court 953 

effect  of  foreign  record  or  judicial  proceeding,  not  declared. . . .     954 
authenticated  copies  of  records,  etc..  of  public  office  of  foreign 
country  admissible  in  evidence   956 

Forests. 

joinder  of  causes  of  action  for  penalties  under  fisheries,  game 
and  forest  law   484 

Forest  Preserve. 

place  of  trial  of  actions  for  penalties  for  trespasses 968 

Forfeitures. 

of  recognisances,  see  "  Recognizances." 

action  to   annul  corporation   for   forfeiture  of   franchises, 

••  CoEPomATiow ;  "  ''Franchises;"  "Quo  Waieanto." 
recovery  of  property  forfeited  for  treason,  see  "  Treason." 
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Forfeiting*  —  Continued* 

I.  Or  office.    See,  also,  "  Omci  axd  Ornr—  " 


I 


for  bringing  or  suffering  liquor  in  jail 110 

of  sheriff  For  failure  to  separate  prisoners 126 

for  conniving  at  escape 168 

for  violations  of  law  by  justice  or  constable 3138 

for  failure  of  justice  of  peace  to  pay  over  money 3153 

II.  As  penalties.     See,  also,  "  Penalties." 

.1.  When  incurred. 

of  life  estate  or  unexpired  term  for  malicious  waste 1863 

not  incurred  by  act  conforming  to  decision  of  appellate 

division  before  reversal   1961 

by  juror  for  taking  gift  or  bribe 1193 

for  making  gift  or  bribe  to  juror 1194 

for  false  oath  of  creditor  of  insolvent  debtor 2159 

2.  Actions  to  recover. 

limitation  of  action  for  forfeiture  to  person  aggrieved...    39 

for  statutory  forfeiture  to  state.- 334 

to  be  brought  in  name  of  people 1964 

triable  where  cause  arose. 963 

place  of  trial  when  offences  committed  on  lakes,  rivers, 

etc  > 963 

by  attorney-general  or  district  attorney  to  recover 196S 

concurrent  jurisdiction  of  supreme  and  justice's  court..  1963 

.    disposition  of  money  recovered 1963 

reference  to  statute  to  be  indorsed  on  summons 1961 

recovery    when    statute    imposes    amount    not    exceeding 

specified  sum  .    .  # 1964 

district  attorney  to  render  account  of  collection 1968 

person  specially  aggrieved  may  sue 180 

when  common  informer  may  sue 1894 

common  informer  to  compromise  only  by  leave  of  court.  18M 
summons  in  action  by  common  informer  to  be  served  by 

officer  authorized  to  levy  execution 1866 

summons  in  action  by  common  informer  cannot  be  coun- 
termanded  1885 

previous  collusive  recovery  not  a  bar 1896 

reference  to  statute  to  be  indorsed  on  summons 1897 

recovery  where  statute  imposes  forfeiture  not  exceeding 

specified  sum. 1896 

indorsement  on  execution  of  justice's  judgment 30B6 

confinement  on  execution  against  person  on  judgment  for.  9082 

Franchises. 

action  to  annul  corporation  for  forfeiture  or  misuse 1796 

action  by  attorney-general  against  corporation  to  try  right  to 

exercise 1948 

triable  of  right  by  jury 1960 

all  claimants  to  same  franchise  to  be  joined 1964 

action  to  be  brought  in  name  of  people 1964 

joinder  of  relator  as  party  plaintiff 196G 

relator  to  give  security  for  costs,  etc 1986 

compensation  of  attorney-general  when  relator  joined 1986 

collection  of  costs  against  corporation  from  officers  and  mem- 
bers.   1987 

Fraud. 

limitation  of  actions  for  

when  cause  of  action  accrues 

verification  of  answer  to  charge  of 529 

order  of  arrest  on  allegation  of 54' 

in  justice's  court  * 2896 

when  order  of  arrest  issued,  allegation  of  fraud  must  be  proved.    94s> 
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Fraud  —  Continued* 

arrest  for,  not  affected  by  judgment  for  price*  etc.... ••     Jit 

security  on  injunction  against  proceeding  in  action  for  actual 

fraud. •• 619 

warrant  of  attachment  in  actions  for 686 

ground  for  annulling  marriage 1748,  1760 

witness  in  supplementary  proceedings  net  excused  because  an- 
swer tends  to  convict  of 2466 

Fraudulent  ConTejsncei. 

no  appeal  to  court  of  appeals  from  judgment  of  affirmance 191 

verification  of  answer  to  charge  of 620 

order  of  arrest  on  allegation  of 640 

injunction  order  against  604 

as  ground  for  attachment 686 

in  justice'*  court 2006 

enforcing  judgment  against  property  conveyed  by  deceased  judg- 
ment debtor •• 1880 

Frivolous  Plead! n  a;*. 

application  for  judgment  on 687 

costs  on  application  for  Judgment • 687 

no  appeal  from  denial  of  application i 687 

notice  of  motion  for  judgment  in  N.  Y.  city  court. 8161 

Fulton  County. 

special  and  trial  terms  in 268 

Funeral   Expenses. 

See  "  Surrogate's  Court." 
payable  from  damages  for  death . . . ,. 1903 

Game  Law.  G> 


joinder  of  causes  of  action  for  penalties  under 484 

Garnishment. 

levying  execution  against  wages,  etc,  of  judgment-debtor 1391 

General  Rnlea  of  Practice. 

See  "  Ruuts  and  Practicb." 

General    Sessions. 

court  of,  in  New  York,  is  a  court  of  record 2 

Genesee  County. 

per  diem  allowance  to  grand  and  trial  jurors 3314 

Governor. 

may  change  place  of  holding  courts 88,      39 

may  order  out  military  to  assist  sheriff 107 

designation   of  justices  of   appellate   division 220,  222,     228 

may  appoint  extraordinary  terms  of  court 234 

may  designate^  justice  to  hold  term  to  avoid  failure 237 

may  suspend  justice  of  N.  Y.  city  court 321 

disqualified  to   act  as  trial  juror 1029 

lieutenant-governor  disqualified  to  act  as  trial  juror 1029 

private  secretary   disqualified   as   trial   juror 1029 

may  cause  application  for  writ  of  assessment  of  damages 2104 

damages  assessed  to  be  paid  to 2116 

to  be  paid  by  him  into  court 2116 

fSrand  Jurors. 

in  Albany  county,  to  be  drawn  from  petit  jurors 1041 

exempt  from  trial  jury  service  in  New  York 1081 

proof  of    exemption 1062 

collection    of   fine   imposed   on 2283-2301 

application   of   code   to   fines   against 3351 

j 1.-      _«i » —    i,  on*  A 
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Grantor. 

ejectment  by  grantee  in  name  of lBOt 

Grants. 

action   to  vacate  grants  by  state,  see  "  Letters   Patemt." 
Guardians. 

See    "  Surrogates'    Couets." 

I.  Guardians  ad  litem. 

how  appointed 433 

appointment  by  supreme  court  without  application 477a 

clerk  of  court  must  act  when  appointed 472 

must  consent  to  act  in  writing 472 

must  give  bond  before  receiving  property 474 

security,  penalty  and  sureties 475 

security  may  be  increased  by  order 473 

general  guardian  acting  ad  litem  need  not  give  security....  475 

1.  Of  infant  plaintiffs. 

to  be  appointed  before  summons  issues 469 

application    for   appointment 470 

verification  of  petition  of  infant  for  leave  to  sue  as  poor 

person 459 

liable    for    costs 460,3249 

bond  of,  in  action  by  infant  for  legacy  or  distributive 

share .- 1830 

2.  For  defendants. 

designation  of  person  to  receive  summons  against  infant.    427 
appointment   ot  special,   for  judicially   declared  incompe- 
tent     428 

appointment  of,  for  infant 471 

for  absent  resident  infant 473 

for  infant  in  partition 1535 

security  by  guardian   ad  litem  in  partition 1536 

cannot  be  waived   in  partition 1533 

appointment  in   condemnation  proceeding  for   infant  or 

incompetent 3363 

for  defendant   not   personally   served 3363 

bond  of,  in  condemnation  proceeding 3363 

costs  in   condemnation    proceedings 3372 

costs  for  procuring  appointment  for  infant  defendant. .  3251 
not  liable  for  costs 477 

3.  In  justices'  courts. 

appointment    of 2887,  2ggS 

for  infant  plaintiff  liable  for  costs 2887 

defendant  not  liable  for  costs 288S 

II.  Special  guardians.  { 

t 

appointment   by    supreme   court   without   application 477a 

appointment  in  action  to  compel  conveyance  of  real  property  2346 
in  action  to  comoel  conveyance,  may  be  ordered  to  convey..  2347 
appointment  on  intermediate  accounting  by  committee  of  in* 

competent 2342 

to  proceed   for   removal   of  committee  of  incompetent 

person 2342 

in  condemnation  proceeding  for  defendant  not  person- 
ally   served 3343 

costs  in   condemnation   proceedings 3372 

1.  In  proceedings  to  sell  realty  of  infant  or  incompetent. 

appointment    for   incompetent   person 2351 

bond  of,  on  application  to  sell 2351 

husband   may   be    appointed,    on   application   to   release 
dower  of  incompetent 2361 


INDEX. 

Guardians  —  Continued. 

II.  Special  guardians  —  Continued. 

1.  In  proceedings  to  sell  realty  of  infant,  etc. —  Continued. 

appointment    of,    for    infant 2352 

bond   of,    for   infant 2352 

trust  company  may  be  appointed  for  infant  without  se- 
curity,   2352 

prosecution    of    bond • 2353 

2.  In  surrogate's  court. 

See  "  Surrogate's  Court." 

III.  Of  person  and  property.     See  '*  Surrogate's  Court." 

service   of  summons  for  infant  on 426 

service  of  petition  and  notice  in  condemnation  proceed- 
ings.    3362 

need  not  give  security  when  acting  ad  litem 475 

appearance  for  infant  in  condemnation  proceeding 3363 

costs   in   condemnation    proceedings 3372 

petition  for  change  of  name  of  infant 2410 

may  sue  to  annul  marriage  of  child  under  age  of  consent.  1744 

title  to  securities  representing;  money  paid  into  court ....  749 

action  on  securities  representing  money  paid  into  court..  749 

additional  security  before  receiving  money  or  property . .  476 

may  be  ordered   to  convey  realty 2347 

proceedings  against,  to  compel  production  of  tenant  for 

life   2302 

liable  for  use  and  occupation  when  he  holds  over 1664 

action   by   ward  against,   for  waste 1663 

Partition  by  agreement. 

application    for    authority 1500 

contents    of    petition 1591 

notice    of    application 1591 

court    may    authorize 1502 

authority   to    execute    releases 1592 

effect  of  releases 1593 

H. 
Habeas)  Corpus. 

provisions  apply  to  all  common  law  or  statutory  writs 2066 

to  produce  life  tenant  on  proceedings  to   inquire  into   life   or 

death   of 2307 

to  produce  prisoner  to  answer  for  contempt  punishable  civilly. .  2278 

prisoner   to   be   remanded 2282 

I.   To  BRING  UP  TO  TESTIFY. 

a    state    writ 1901 

for  general   provisions,  see  "  Writs." 

may  be  served  only  by  elector  of  state 2000 

fees  and  undertaking  to   sheriff . 2000 

expenses  of  persons  not  officers  for  bringing  up  prisoner...  2001 
no  fees  or  undertaking  on  application  of  attorney-general  or 

district  attorney 2002 

service    of    writ 2003 

when  defendant  conceals  himself 2003 

person  served  to  obey  whether  named  in  writ  or  not 2004 

return  to  be  made  at  time  and  place  specified 2006 

time   for   return   of   writ   returnable   forthwith 2006 

when   writ   may   issue 2008,  2009 

what   courts   or   judges   may    issue 2008,  2009 

when  issued  in  suit  pending  before  justice  of  peace 2010 

not  to  laroe  when  prisoner  sentenced  to  death  except,  etc...  2011 

under  sentence  for  felony,  except,  etc 2011 

requisites  of  application  for 2012 

amendment  of  proceedings  when  writ  of  certiorari  proper..  .2148a 
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Habeas  Corpus  —  Continued. 

I.  To  bring  up  to  testify. —  Continued. 

prisoners  confined  under  civil  or  criminal  process  to  be  re- 
manded    20U 

officer  must  obey  and  return  writ 2U14 

penalty   for   refusal   to   obey   and   make    return 2014 

non-payment  of  costs  punishable  as  contempt 2007 

II.    To    INQUIRE    INTO    CAUSE    OF    DETENTION. 

1.  When  to  issue;  application. 

a   state   writ    19fi 

for  general  provisions,  see  "  Writs." 

copy  of  warrant  for  detention  to  be  given  on  demand...  2065 

penalty  for  refusing  copy  of  warrant  for  detention 206 

prisoners    entitled    to    writ 2015 

may  be  issued  and  served  on  Sunday 2015 

prisoners  detained  by  mandate  of  federal  courts  not  en- 
titled to 2016 

on  final  judgment,  decree,  order  or  execution  not 

entitled  to  .   .  # 2011 

may  issue  notwithstanding  issue  and  return  of  certiorari.  2044 

certiorari  to  issue  in  lieu  of,  if  offence  not  bailable 2041 

application  for.  writ  be  by  petition 201" 

to    whom    application   to   be   made 2017 

requisites   ox   application   in   adjoining  county 2018 

petition    must    be    verified 2019 

essential    allegations   of   petition 201S 

when    writ    must    issue.  % 2096 

penalty   for   refusing  to  issue 2020 

when  writ  may  issue  without  application 2025 

2.  The  writ;  service;  return. 

form    of   writ 2021 

cannot  be   made  returnable  on   Sunday 2015 

when  writ  may  be  made  returnable  before  another  judge.  2U83 
writ  not  to  be  disobeyed  for  defect  of  form 2024 

for  misnomer  of  person  to  whom  directed 2024 

can  be  served  only  by  elector  of  state 2000 

fees  and   undertaking  to   sheriff,   etc 2000 

expenses  of  persons  not  officers  for  bringing  up  prisoner.  2001 
no  fees  or  undertaking  on  application  by  attorney-general 

or    district    attorney 2008 

service    of    writ 200$ 

when    defendant   conceals    himself 2003 

person  served  to  obey  whether  named  in  writ  or  not....  2004 

deemed  person  to  whom  writ  directed 2024 

writ  not  to  be  disobeyed  for  immaterial  error  in  name  of 

prisoner 2021 

return   to  be  made  at  time  and  place  specified 2006 

time   for  return  to  writ  returnable  forthwith 2006 

requisites     of    return 2026 

•  body  of  prisoner  to  be  produced 2087 

S.  Compelling  production  of  prisoner. 

commitment    for   disobedience   of   writ 2028 

precept  to  bring  up  prisoner  on  failure  to  produce 2029 

power  of  county  may  be  called  to  execute  attachment  or 

bring   up    prisoner 2090 

misdemeanor  to  conceal  prisoner  to  avoid  writ....  2062.  2068 

warrant  to  bring  up  prisoner  about  to  be  removed 2064 

execution 2066 

return   2066 

warrant  to  arrest  person  unlawfully  confining  prisoner. .  2066 
proceedings 2066^  2067 
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II.  To  inquire  into  cause  op  detbntion  —  Continued. 

4.  Hearing;  determination. 

proceedings   on   return   to   writ 2031 

Erisoner  may  controvert  return 2039 
earing    upon    controverted    return 2039 

prisoner  to   be  discharged   if  unlawfully  detained 2031 

remand   of   prisoner   lawfully   detained 2032 

when  prisoner  under  civil   process  to  be  discharged. . . .  2033 
power  of  court  to  inquire  into  legality  of  mandate,  judg- 
ment, etc 2034 

discharge  on   bail   when   irregularly  committed  on  crim- 
inal charge 2035 

remand   of  prisoner  to  officer   entitled   to  custody 2036 

custody   of   prisoner    pending   proceedings 2037 

order  of  discharge  not  to  be^made  without  notice  to  per- 

son   interested   in    detention 2038 

district  attorney  to  have  notice  before  discharge  of  crim- 
inal prisoner  .  .a 2038 

to  proceed  as  certiorari  if  prisoner  too  infirm  to  be  pro- 
duced   2040 

proceedings  on    return   of  certiorari,   in   lieu   of   habeas 

corpus t 2042 

prisoner  unlawfully  restrained  to  be  discharged  forthwith.  2043 
dismissal  when  prisoner  lawfully  detained  and  entitled  to 

bail 2043 

fixing  and  allowing  bail    on  certiorari 2045 

by  whom  bail  on  certiorari  to  be  taken '  204(5 

discharge    of    prisoner    bailed 204* 

writ    of    discharge    abolished 2048 

service   of  order   to   discharge 2048 

enforcing  order   for   discharge. 2049 

penalty  Tor    disobeying   order   for   discharge 2049 

when  prisoner  discharged  may  be  reimprisoned  for  same 

cause 2050 

penally  for  illegally  recommitting  discharged  prisoner..  2051 
misdemeanor  to  illegally  reimprison  discharged  prisoner.  2061 
non-payment  of  costs  punishable  as  contempt 2007 

5.  Appeals. 

what   orders   are   appealable 2053 

when  people   may  appeal 2059 

discharge   on^  bail    pending   appeal   by   people 2058 

admitting  prisoner  to  bail   pending  his  appeal 2060 

recognizance  pending  appeal  by  prisoner  to  appellate  di- 
vision  2060 

,  pending  appeal  by  prisoner  to  court  of  appeals. . .  2062 

pending   appeal    valid    for    adjourned    terms 2064 

custody  of  prisoner  pending  appeal  and  before  admission 
to  bail 2063 

[atbltanl  Drunkards. 

jurisdiction  over  custody  of  person  and  care  of  property 2320 

of    county    court    ^ 340 

appointment,  powers  and  duties  of  committee  of  person  and 
property,  see  "  Committee  of  Pekson  and  Property  of  In- 
competent Persons." 

service    of    summons    on 426 

designation   of   person   to   receive    summons   for 427,     428 

service  of  summons   for,   on   person   designated  in  order 427 

appointment    of   special    guardian    ad   litem 428 

special  guardian  ad  litem  excludes  committee  from  control....     428 

service  of  summons  on,  may  be  dispensed  with  by  order 429 

on  committee  by  publication 438 

appearance   of,   in   condemnation    proceeding 3363 

cannot  be   party   to   submission   to   arbitration 2365 
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Habitual  Drunkards  —  Continued. 

effect  of  appointment  of  committee  on  submission  to  arbitration.  2882 
new  trial  of  action  to  determine  claim  to   real  property  when 

defendant   habitual   drunkard 1016 

action   to   compel    conveyance    by 2845 

who  may  maintain  action  to  compel  conveyance 234G 

.committee  may  be  directed  to  execute  conveyance  in  action  to 

compel 2847 

application  to  release  inchoate  dower  right  of 2351 

order    on    application 2361 

court  may  compel  specific  performance  of  interest  of 2844a 

Partition  by  aggretment. 

application   by   committee   for   authority 1590 

contents    of*  petition 1991 

notice    of    application 1581 

court    may    authorize .. 159B 

authority  to  committee  to  execute  releases 1HB 

effect    of    releases • 1KB 

In  surrogate's  court. 

See  "  Surrogate's  Court." 

Hamilton  County. 

special  and  trial  terms  in •••• ....•••.... 


Heira. 

I.  In   general. 

execution   against  property  in  hands  of 1371 

no   execution   against   decedent,   except,   etc 1379 

issuance  of  execution  by  leave  against  decedent's  property..  1380 
levy    on    realty   under   judgment   against   ancestor    after    ten 

years 1252 

extension  of  time  to  set  aside  judgment  against  ancestor....  785 

to  appeal  from  judgment  against  ancestor 785 

presumption  of  death  of  unknown  heirs  when  money  paid  into 

court 841 

not  to  be  arrested  when  sued  as  representative 555 

action  by,  for  partition  of  devised  property . 1537 

may   maintain   action    for   waste 1052 

judgment  against  heir  bars  action  against  executor,  etc....  1821 

notice   of   foreclosure  by  advertisement 2383 


» 
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II.  Probate  or  heirship.     See  "  Surrogate's  Court. 

Herkimer  County* 

jail    liberties    for • M5 

Highways. 

proceedings  to  acquire  lands  for 3883 

damages   for   cutting  timber   for 1668 

overseer  to  seize  animal  straying  on 3084 

actions  for  penalties  for  allowing  animals  to  run  at  large,  see 
"  Strays.  ,r 

4 

Holiday* 

sale  under  mortgage  not  legal  'on 2393 

summons  in  justice's  court  not  to  be  returnable  on 2877 
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exempt   from   execution 1397 

designation  of 1896 

exemption  of  homestead  of  married  woman -1399 

continues  after  owner's  death 1400 

not  affected,  by  temporary  suspension  of  residence 1401 

Hen  attaches  to  surplus  over  $1,000 ... . . .  1402 

creditor's  action  to  reach  surplus  value  over  $1,000..' 1402 

Hospitals. 

testimony  of  physicians  in  actions  for  personal  injuries  to  be  by 

deposition   836 

reference    to    take    deposition 836 

order  for  subpoena  to  physician 836 

service   of   subpoena 836 

Hudson,  Mayor's  Court  of. 

a  court  of   record 2 

civil  jurisdiction 3196 

pending  actions   transferred  to   supreme  court 3197 

papers  and  records  transferred  to  county  clerk 8198 

power  of   supreme  court  in   actions  transferred 3199 

removal   of   action  to  county  court  for   disability  of  judge.....  8200 

subpoena   may   be   served   anywhere   within   state 8201 

application  of  provisions  of  code 8202  . 

section  3301  relating  to  clerk's  fees  not  applicable 8302 

Husband  and  -wife. 

See,    also,    "Marriage;"    "Married   Women;"    "Surro- 
gate's Court." 
matrimonal  actions,   see  "  Divorce;  "   "  Marriage;  "•  "  Separa- 
tion." 

husband  not  proper  party  to  action  by  or  against  wife 450 

damages  to  person,  estate  or  character  are  separate  property  of 

wife 450 

husband  not  proper  party  in  action  for  tortious  act  of  wife....     450 

may  be  witnesses  in  actions  by  one  another. 828 

competency  to  testify  #  in   action   for  divorce 831 

privileged  communications  between 831 

dp  mages  for  slander  are   separate  property  of  wife >:.  1906 

release  to  husband  of  inchoate  right  of  dower 1571 

not  included  in  term  next  of  kin 1870,  1906 

I. 
Idiots. 

jurisdiction  over  custody  of  person  and  care  of  property. . . .  2320 

of   county   courts 340 

appointment,  powers  and  duties  of  committee  of  person  and 
property,  see  "  Committee  op  Person  and  Property  op  In- 
competent Persons."  * 

to  be  discharged,  if  arrested 554 

open  commission  not  to  issue  when  adverse  party  is 895 

disability   to   move   to   vacate  judgment 1291 

exception  m  period  of  limitation  of  action  for  dower 1596 

new  trial   of  action  to  determine  claim  to  real  property  when 

defendant  an  idiot  . . . , 1646 

limitation  of  time  to  apply  for  certiorari  to  review  determina- 
tion  ...: 2126 

appearance    of,    in    condemnation    proceeding * 3368 

cannot  be  party,  to  submission  to  arbitration 2365 

effect  of  appointment  of  committee   on  submission   to  arbitra-       

tion.    .    .  V 2382 

application   %o   release  inchoate  dower  rights   of   incompetent..  2351 

order    on    application < *'*.  .  • .  236* 

court  may  compel  specific  performance  of  contract  made  by..  2344a 
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INDEX. 
Idiots  —  Continued. 

I.    SUVICE   OF    SUMMONS    ON. 

service    of    summons    on 428 

designation  of  person  to  receive  summons 427,  428 

service   of  summons   for,  on  person  designated  in   order...  427 

appointment  *of  special  guardian  ad  litem 428 

special  guardian  ad  litem  excludes  committee  from  control..  428 

service  of  summons  on,  may  be  dispensed  with,  by  order. . . .  429 

on   committee   by   publication 438,  439 

II.  Proceedings  in  surrogates'  courts.    See  "  Surrogate's  Coukt." 

III.  Special  proceedings  to  sell,   mortgage  oa  lease  seal  prop- 

erty.    See  "  Sale  of  Real  Property." 

IV.  Action  to  annul  marriage  of. 

idiocy   ground   for   annulling  marriage 1743 

action    by    relative 1746 

by  next   friend 1748 

order  allowing  next  friend  to  sue 1755 

legitimacy   of   issue   of   marriage   with 1748 

V.  Partition   by  agreement. 

application  by  committee  for  authority 1590 

notice  to   superintendent  of  state   institution 1560 

contents     of     petition 1601 

notice    of    application li)M 

court    may    authorize 1262 

authority  to  committee  to  execute  releases 1562 

effect    of    releases 1563 

VI.  Action  to  compel  conveyance  by. 

when    to    be    brought 2345 

who   may    maintain 2346 

committee  may  be  directed  to  execute  conveyance 2347 

Impeachment*,  Court  for  the  Trial  of. 

is  a  court  of  record 2 

not  governed  by  general  rules  of  practice If 

Impotency. 

ground  for  annulling  marriage 1743 

who  may  sue  to  annul  marriage  on  the  ground  of 1752 

Imprisonment. 

.    I.  Commitment. 

for   criminal    contempt 0 

■  * '           not  allowed  for  non-payment  of  interlocutory  costs,  etc.,  ex- 
cept,  etc 15 

'*  ' "  not  allowed  for  money  due  on  contract 1» 

of  recalcitrant  witness ^ 856 

of  delinquent  juror  for  non-payment  of  fine  in  New  York..  1117 

on  final  order  for  contempt  punishable  civilly 2281 

warrant   of   commitment   for   contempt   punishable   civilly....  2281 
prisoner  produced  on   habeas  corpus  to  answer  for  contempt 
to   be    remanded «...* 


may  be  committed  on  discharge  from  custody 

for  criminal  contempt  in  justice's  court 287 
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impriionment  —  Continued. 

II.  Custody  and  detention  of  frisomer. 

under  federal  process • 188,  184 

custody  of  prisoner  • • 1*0 

in  New  York 120 

term  of  persons  arrested  on  execution,  etc.,  limited Ill 

on  execution  from  justice's  court •  3033 

support  of  prisoners 112 

charge  for  food  is  prohibited > 113 

sheriff  not  to  take  reward  for  waiting  for  prisoner 114 

charges  for  lodging,  etc.,  of  prisoner 115 

prisoner  may  send  for  necessaries 116 

charges  for  rent,   etc.,  prohibited :  .m 117 

rewards  other  than  fees  allowed  by  law  prohibited 117 

prisoner  may  be  conveyed  through  another  county 118 

officer    conveying   prisoner    through    another   county    exempt 

from  arrest « 110 

prisoner  being  conveyed  through  another  county  exempt  from 

arrest 119 

custody  of  Jails  and  prisoners 120,  121 

civil  and  criminal  prisoners  to  be  kept  separate 123 

males  and  females  to  be  kept  separate 124 

misdemeanor  to  violate  provisions  for  separation  of  prisoners.  126 

treble  damages  for  failure  to  separate  prisoners 126 

sick  prisoner  to  be  removed  to  hospital 127 

civil  prisoner  iP?y  be  ordered  to  be  produced  on  indictment.  156 

when  committed  for  contempt 157 

arrest  of  sheriff  by  coroner 174 

how  confined 175 

place  of  sheriff's  confinement  deemed  a  jail 176 

in  action  in  which  sheriff  is  plaintiff 170 

sheriff's  liability  for  escape 158 

connivance  at  escape  is  misdemeanor •  150 

III.  Admission  to  liberties  of  jail.    See  "Jail  Liberties." 

IV.  Under  execution  against  the  person.     See  "  Execution/' 

V.  Remedies  and  process  against  prisoners. 

service  of  papers  on  prisoner 131,     132 

warrant  of  attachment  not  to  issue  against  prisoner 2278 

care    of    property    of    criminal    prisoner,    see    "  Crime    and 

Criminals. 
habeas  corpus  to  bring  up  prisoner  to  testify,  see  "  Habeas 

Corpus.  ,f 

deposition  of  person  under  sentence  for  felony 877 

disability  by  imprisonment  for  crime  excepted  from  statute  of 

limitations     396 

on  conviction   for  crime,   interrupts  limitation  of  action  for 

real  property  375 

new  trial  of  action  to  determine  claim  to  real  property  when 

defendant  confined  for  crime  1646 

for  crime,  excepted  from  limitation  of  action  of  dower 1596 

habeas  corpus  to  produce  prisoner  on  proceeding  to  discover 

death  of  life  tenant 2807 

VI.  Discharge  fbom. 

habeas    corpus    to    inquire    into    detention,    see    "  Habeas 

Corpus." 
county  court  may  discharge  person  committed  for  non-payment 

of  fine 368 

release  from,  on  discharge  of  insolvent  debtor 2185 

discharge  from  imprisonment  of  debtor  confined  under  execu- 
tion, see  '*  Execution." 

power  of  city  court  of  New  York  to  relieve  from 8163 

discharge  of  insolvent  from,  see  "  Insolvent  Debtors." 
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Income. 

included    in    term    "property" T13 

Incompetent   Persons. 

appointment  of  guardians  erf  litem  and  special  guardians  by 
supreme  court  without  application    .-•..  477a 

defined fJ96 

See  "  Habitual  Dbunkabds;  "  "  Idiots;  "  "  Lunatic*." 

appointment,  powers  and  duties  of  committee  of  person  and 
property,  see  "  Committee  of  Pebson  and  Pbofsbty  or  IN- 
COMPETENT   PeESONS." 

special  proceedings  to  sell,  mortgage  or  lease  real  property  of. 
see  "  Sale  of  Real  Peofebty. 

action    to   compel   conveyance    by 2343 

cannot  be  party  to  submission  to  arbitration 2365 

court  may  compel  spicific  performance  of  contract  made  by  in- 
competent  person    2344a       i 


when  cause  of  action  accrues  for  breach  of  covenant  against. . .  •    3H 


of  sheriff  on  levy,  see  "Attachment;  "  "  Execution." 

Indictment. 

not  barred  by  punishment  for'  criminal  contempt II 


by  civil  punishment  for  contempt, 
production  of  civil  prisoner  on 191 

Infnnta. 

See,  also,  "  Guardian." 

I.  Disabilities. 

.cannot  act  as  executors 2661 

cannot  be  party  to  submission  to  arbitration 6865 

under  fourteen,  to  be  discharged,  if  arrested 564 


rights  of,  saved  against  judgment  of  ejectment  by  default 1887 

new  trial  of  action  to  determine  claim  to  real  property  when 

defendant  an  infant   « 1646 

disability  by  infancy  excepted  from  limitation  of  actions.  375,    396 

disability  to  move  to  vacate  judgment 1231 

infancy   excepted    from   period    of    limitation    of    action    for 

dower   1598 

limitation  of  time  to  apply  for  certiorari  to  review  determina- 
tion    2126 

creditor's   action    against   heirs,    next   of  kin,    etc.,   not  sus- 
pended by  infancy IflB 

II.  Actions  by  and  against. 

may  maintain  action  •• • 466 

relating  tp.  real  property  in  his  own  name.  ••««..  ••«....  1681 

may  sue  as  a  poor  person 468 

verification  of  petition  for  leave  to  sue  as  poor  person 486 

action  by  or  on  behalf  of,  to  annul  marriage 1744 

order  granting  leave  to  next   friend,    etc.,  to   sue  to  annnl 

marriage   1735 

recovery  of  dower  by  default  or  collusion  of  guardian  does 

not  affect 1805 

competency  as  witness 

open   commission a  to   take   deposition   cannot   issue   when  ad- 
verse party  is  infant 

commission    to    examine    orally    cannot    issue    when    adverse 

party  is  infant   

reference  by  consent  not  made  when  infant  a  defendant 16U 
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Infanta  —  Continued, 

II.  Actions  it  and  against  —  Continued. 

when  judgment  by  default  may  be  entered  against 1218 

preference  of  actions  by  or  against «...     791 

by  or  against  trustee  tor 701 

1.  Service;  appearance. 

service  of  summons  on 426 

on  person  designated  in  order 427 

designation  of  person  to  receive  summons 428 

service  of  summons  on  parent   or  guardian  by  publica- 
tion   438,    489 

guardian  ad  litem  of  infant  plaintiff  to  be  appointed....     409 

liable  for  costs 469 

application  for  appointment  of  guardian  ad  litem  for  in- 
fant palintiff 470 

infant  defendant  to  appear  by  guardian  ad  litem 471 

application  for  appointment  of  guardian  ad  litem  for  in- 
fant defendant 471 

how  guardian  ad  litem  appointed 472 

appointment  of  guardians  ad  litem  and  special  guardians 

by  supreme  court  without  application 477a 

dene  of  court  must  act  as  guardian  ad  litem  when  ap- 
pointed        472 

guardian  ad  litem  must  consent  to  act  in  writing 472 

appointment  of  guardian  ad  litem  for  absent  infant  de- 
fendant      478 

service  of  summons  on  guardian  ad  litem  of  absent  in- 
fant defendant  478 

guardian  ad  litem  must  give  bond  before  receiving  prop- 
erty       474 

penalty  and  sureties  on  bond  of  guardian 475 

general  guardian  acting  ad  litem  need  not  give  security. .     478 
security  of  guardian  ad  litem  may  be  increased  by  order. .     476 
guardian  ad  litem  of  infant  defendant  not  liable  for  costs.    469 
service  of  petition  and  notice  in  condemnation  proceed- 
ing  on    3362 

appearance  of,  in  condemnation  proceeding 8363 

appointment    of    guardian    ad    litem    for,    in    justice's 

court 2887,  2888 

when  defective  appearance  for,  is  cured  by  judgment  on 

verdict,  etc 721 

service  of  surrogate's  citation  on 2525 

designation  of  person  to  receive  citation  from  surrogate's 

court   for 7.*..  2530 

appointment  of  special  guardian  by  surrogate ..."..! \] . .  2534 
costs   against   infant   plaintiff;   collectible   from   guardfan 

ad  litem 3249 

for  procuring  appointment  of  guardian  ad  litem  for 

^  infant  defendant mm 

%  Partition.  SZB1 

may  bring  by  authority  of  surrogate 1534 

appointment  of  guardian  ad  litem  for  infant 1535 

security  by  guardian  ad  litem 1533 

cannot  be  waived  '..'.'.'.  1586 

title    to    be    ascertained    before    interlocutory    judgment 

when  infant  19  party I545 

payment  or  investment  of  shares  of,  in  proceeds  of  land 

8°ld  •      1581 

compensation   to    equalize    not   awarded   against,    unless, 

•*•  1587 

By  agreement. 

application  by  guardian  for  authority 150(1 

contents  of   petition    .' .  jjot 

notice  of  aoplication   .'.'.'.  1591 
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Infants  —  Continued. 

II.  Actions  by  and  against  —  Continued. 

2.  Partition  —  Continued. 

By  agreement  —  Continued. 

court    may    authorize 

authority  to  guardian  to  execute  releases 1582 

effect  of   releases 1503 

3.  Action  to  compel  conveyance. 

when    may    be    brought 2345 

who    may    maintain 2316 

guardian  may  be  directed  to  execute  conveyance 234" 

III.  Change  of  name. 

petition    by    guardian 2410 

notice    of    application 2413 

order  authorizing 2414 

IV.  Property.     See   "  Surrogate's  Court." 

.     guardian  of  infant  can  only  purchase  on  behalf  of  ward 1578 

limitation  of  action  in  respect  to  property  so  purchased....  UfiO 
bond  of  guardian  ad  litem  in  action  for  legacy  or  distributive 

share 1830 

sale  of  contingent  interest  in  real   property 2343 

guardian  or  trustee  holding  over  liable   for  use  and  occupa- 
tion  1664 

Informer. 

action  by,  for  penalty  or  forfeiture 1804-1806 

Injunction. 

writ  abolished  and   order   substituted 

I.  When  to  issue;  application. 

right  depending   upon   nature  of  action 

on    extrinsic    facts 604 

against  acts   of  state   officers 605 

not  be  granted  with  arrest  or  attachment,  except,  etc 710 

in  action  to  charge  joint  debtor  not  summoned  in   previous 

suit 1M0 

|k  restraining  waste  pending  action  as  to  real  property 1081 

~  temporary,    not   granted   on   submitted   controversy 1261 

,"'  in   judgment  creditor's   action,    restraining  transfer  or 

fc&  payment 187C 

f                               in  proceedings  supplementary  to  execution  restraining  trans- 
fers, etc 245. 

against    alienation    of    property    acquired    from    incompetent  __ 

person   2327 

to  stay  summary  proceedings  to  recover  possession  of  land..  2eti5 
power    of   surrogate   to   grant   temporary,    against   executors, 

etc 2490 

may  be  granted   on   counterclaim 720 

by  whom   order  may  be  granted 6U5,  W8 

proof  of  grounds  for 607 

order  granted  at  any  time  during  pendency   of  action 606 

order  may  be  granted  and  served  on   Sunday 3 

time   for  rendition   of  final  decision 719 

notice    of    application 
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Injunction  —  Continued. 

I.  Whim  to  issue;  application  —  Continued. 

costs   for   procuring  injunction   order 3251 

judgment  in  action  to  stay  proceedings  after  verdict,  etc....     615 

L  In  actions  against  corporations. 

order  suspending  business  to  be  made  only  on  notice....  1809 
restraining  director  or   officer  from  performing  duties  to 

be  made  only  on   notice 1800 

suspending  business  of  foreign  corporation 1800,  1812 

temporary,   pending  action  to   dissolve  corporation 1787 

in  action  to  annul  corporation 180& 

in    action    against    corporation    for    usurpation    of 

franchise 1955 

staying  actions  by  creditors  pending  action  against  officers 

for  misconduct 1806 

pending   action    to   dissolve   corporation 1806 

pending  action  to  annul  corporation 1806 

pending    voluntary    dissolution 2428 

judgment    annulling    corporation    to    enjoin    exercise    of 

corporate  right 1801 

for  usurpation  of  franchise  or  privilege  to  contain 

perpetual   injunction 1965 

i 

IX    Tpi    OftDKR;    SERVICE. 

injunction    pending    application 609 

order   must   recite   grounds 610 

service    of    order 610 

on  corporation 610 

III.  Security. 

to  stay  proceedings  in  action  before  trial 611 

after   trial   and   before   judgment 612 

after  judgment 613 

money  deposited  to  be  paid  over  on  undertaking  for  restitu- 
tion   614 

cancellation  of  undertaking  for  restitution 615 

on  stay  of  proceedings  after  verdict  in  ejectment 616 

after  verdict  in   action   for  dower 616 

to  stay  proceedings  in  ejectment  or  dower,  includes  damages 

for  waste 617 

undertaking  in   lieu   of  deposit  of  money 618 

and  deposit  dispensed  with  in  cases  of  actual  fraud . .  619 

cases  not  specially  provided  for 620 

special   statutory   provisions   not   affected 1 621 

new  undertaking  may  be  ordered  on  application  to  vacate  or 

modify 629 

security  not  required  from  state,  municipality,  etc 1990 

IV.  Vacating  ok  modifying  order. 

application    without    notice 626 

on  notice 627 

prior  motion  not  to  prejudice  subsequent  application 628 

application    for   failure   of   complaint    to   set   forth   cause   of 

action 628 

new  "undertaking  may  be  ordered  on  application  to 629 

undertaking  by  defendant  to  indemnify   plaintiff 629 

verified  answer  deemed  an  aTMavit 680 

time  for  rendition  of  final  decision 719 
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Injunction  —  Continued. 

V.  Recovery  of  damages  sustained  by. 

ascertainment    of    damages 623 

damages  sustained  by  third  person 6SM 

action    on     undertaking 625 

liability  of  state,  municipality  or  officer  for  damages  caused 
by 1990 

VI.  Effect  of  stay  on   limitation. 

time  of  stay,  excepted  from  period  of  limitation 406 

of  arbitration  by,  excepted  from  statute  of  limitations.  411 

excepted   from   period   for  issuing  execution 13£Q 

not  included  in  life  of  lien  of  judgment. 1255 

Inns  and  Innkeepers. 

innkeeper  disqualified  to  act  as  justice 2866 

licenses  may  be  ordered  to  be  destroyed 21 

justice's  court  not  to  be  held  in 

Inquisition. 


tt 


See,  also,     "Assessment   of   Damages.' 
under    writ   of   assessment   of   damages,   see  "  Assessment   of 

Damages.*' 
in  lunacy  for  appointment  of  committee-  for  incompetent  person 
see  "  Committee  of  Person  and  Property  of  Incompetent 
Persons." 

•   for  want  of  affidavit  of  merits 980 

issuance  of  writ  on  judgment  for  defendant  on  counterclaim. .     515 

writ  of  inquiry  part  of  judgment-roll  on  default 1237 

to  assess  damages  on  judgment  absolute  of  court  of  appeals 194 

on  application   for  judgment  by  default 1215,  1216 

to  ascertain  damages  from  injunction 623 

on   default  in   replevin ...  1729 

remitting  portion  of  verdict  in  N.  Y.  city  court 3176 

evidence  in  mitigation  of  damages  admissible 596 

motion  for  new  hearing  on • 1232 

Insane   Persons, 

See  "  Lunatics." 

appointment,  powers  and  duties  of  committee  of  person  and 
property,  see  "  Committee  of  Person  and  Property  of  In- 
competent  Persons." 

special  proceedings  to  sell,  mortgage  or  lease  real  property  of, 
see  "  Sale  of  Real  Property. 

k  Insolvent  Debtors. 

\  summary  proceedings  to  dispossess  tenant  who  has  taken  benefit 

of  act    2231 

Uf  stay  of  warrant  to  dispossess  insolvent  tenant  on   undertaking 

f  for  payment  of  rent 2254 

trustee  to  give  security  for  costs  as  plaintiff 3ktiS 

I.  Discharge  from  debts. 

1.  Application;  consents   of  creditors, 

application   barred   by   failure  to   apply   after   notice  by  t^ 

creditor   2217 

who  may  be  discharged 2149 

to  what  court  application  made 2150 

contents  of  petition 2*51 

consent  of  creditors  to  be  annexed  to  petition 2152 

executor,   etc.,    may   consent   by   leave   of   surrogate....  2153 
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Insolvent  Debtors  —  Continued. 

I.  Discharge  from  debts  —  Continued. 

•1.  Application;  consents  of  creditors  —  Continued. 
x  trustee,  receiver,  etc,  may  consent  with  leave  of  supreme 

\  court   2153 

consent  of  corporation  to  discharge 2154 

execution  of  consent  to  discharge  by  partnership 2155 

consent  to  discharge  has  effect  of  composition  in  question 

with   other  joint   debtors 2156 

effect  of  consent  of  purchaser  of  debt 2157 

consenting  creditor  to  relinquish  security 2158 

penalty  for  false  oath  of  creditor 2159 

affidavit   of   consenting    creditor « 2160 

non-resident  consenting  creditors  to  annex  account  and 

specialties .* • 2161 

schedule  of  debts  and  property... • 2162 

affidavit  to  schedule 2163 

2.  Hearing;  contests;  determination. 

order  to  show  cause 2164 

publication  and  service  of  order  to  show  cause 2165 

proof  of  service  and  publication  of  order  to  show  cause. .  2166 

hearing   2166 

contested  application  to  be  put  on  calendar %  2167 

proceedings  on  contested  application  same  as  in  action . .  /  2167 

contesting  creditor  to  file  specification 2168 

may  demand  jury  trial 2168 

questions  may  be  stated  for  determination  by  jury .'  2168 

proof  of  contesting  creditor's  claim 2160 

court  to  determine  facts  if  jury  disagree 2170 

order  to  produce  non-resident  wife  of  insolvent 2171 

refusal  of  discharge  for  failure  of  debtor  to  produce  non- 
resident wife 2171 

examination  of  insolvent  at  trial 2172 

Impeaching  testimony  of  insolvent 2172 

grounds  for  refusing  discharge 2173 

costs  on  contested  application 2167 

§.  Assignment;  appointment  of  trustee. 

when  assignment  to  be  directed 2174 

appointment  of  trustee 2175,  2176 

form  and  contents  of  assignment 2175 

nomination  of  trustee  by  consenting  creditors 2176 

vesting  of  property  in  trustee 2177 

what  contingent  interests  vest  in  trustee 2177 

trustee  may  file  notice  of  appointment  and  ownership  of 

judgment 1263 

application  for  leave  to  sue  on  assignee's  bond 1800 

4.  The  discharge;  its  effect. 

to  be  granted  on  trustee's  certificate  of  assignment 2178 

motion  for,  notwithstanding  refusal  of  certificate 2170 

order  for,  notwithstanding  refusal  of  trustee's  certificate.  2180 

removal  of  trustee  for  refusal  to  give  certificate 2180 

to  be  recorded  in  office  of  county  clerk 2181 

conclusive  evidence  of   proceedings 2181 

other  papers   presumptive    evidence   of   proceedings   and 

facts 2181 

operates  to  exonerate  from  debts  and  liabilities 2182 

cancellation   of  judgment   against   debtor 2182 

debts  to  foreign  creditors  not  discharged 2183 

liability  on  foreign  contract  not  discharged 2183 

debt  or  duty  to  United  States  not  affected 2184 

liability  to  state  for  taxes  not  affected 2184 

for  money  received  as  public  officer  not  affected. .  21 P* 
1275 
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Insolvent  Debtors  —  Continued. 

I.  Discharge  prom  debts  —  Continued. 

4.  The  discharge;  its  effect  —  Continued. 

how  validity  tested  by  creditor -t •  2I3S 

debtor  to  be  released  from  imprisonment  for  discharged 

debt  or  liability    2186 

when  void  for  fraud  or  misconduct  of  debtor 2186 

validity  of  discharge  may  be  attacked  on  motion  to  vacate 

order   of  arrest    2187 

on  motion  to  vacate  execution  against  person 2187 

limitation  of  action  against,  to  recover  chattel _88j 

discharged  debtor  to  give  security  for  costs 8288 

II.  Exemption  prom  arrest  or  discbarge  por  imprisonment.  ' 

who  may  apply  2188 

to  what  court  application  made 2188 

contents  and  verification  of  petition 2180 

petitioner's   schedule  2190 

affidavit  to  schedule    2181 

order  to  show  cause 2198 

publication  and  service  of  notice  of  application 2188 

Erocedure 2198 
earing   2193 

trial  of  contested  application 2198 

order  directing  assignment   2194 

v     nomination  and  appointment  of  trustee 2194 

contents  and  effect  of  assignment 2194 

when  exemption  from  arrest  or  imprisonment  to  be  granted . .  2196 

order  to  be   recorded 2196 

release  of  petitioner  from  imprisonment 2197 

debts  and  liabilities  not  affected  by  exemption 2198 

lien  of  judgment  or  decree  not  affected  by  exemption 2198 

order  of  exemption  void  for  misconduct  or  fraud  of  debtor. .  2199 

validity  of  exemption  may  be  attacked 2199 

debtor  exempted  from  arrest  to  give  security  for  costs S289 

Inspection. 

See,  also,  "  Physical  Examination." 
Op  books  and  papers. 

court   may   order    808 

general  rules  of  practice  to  prescribe  cases  for,  and  procedure,    8)4 

petition ; 805 

order  to  discover  or  show   cause 805 

stay  of  proceedings  pending 805 

vacating  order  to  discover  or  show  cause 806 

order  on  return  of  order  to  show  cause 807 

appointment  of  referee  to  superintend 807 

fees  of  referee   8fl7 

punishment  for  disobedience  of  order 808 

striking  out  pleading   for  disobedience  of  order 808 

dismissal  of  complaint  for  disobedience  of  order 808 

exclusion  from  evidence  on  disobedience  to  order W 

disobedience  to  order  a  contempt. 808 

effect   of  papers,   etc.,   produced 809 

of  property  levied  on  under  execution , 1884 

surrogate's  books  to  be  open  to , 249f 

of  books  on  obtaining  relief  from  subpoena  due*?  <ecum 867 

Insurance  Companies. 

policyholder  not  disqualified  to  act  as  judge  of  appellate  court. .      40 

petition  by,  for  change  of  name ,,.. 2411 

superintendent  of  insurance  to  approve  chang* 2411 

contents  of  petition  for  change , .    .    2412 

order  changing  name  to  be  filed  with  superintendent  of  insur- 
ance .t t    2414 

proceedings  to  change  name  of  town  ot  ttranty  co-operative  in- 
surance companies   ,    2411,  2418,  2414 

1976 
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Insurance   Companies  —  Continued. 

excepted  from  provision   for  voluntary  dissolution 2420 

service  of  summons  from  justice's  court   on 2881,  2882 

residence  for  purpose  of  jurisdiction  of  justice's  court...  2869.  2881 

Interest. 

after  sufficient  tender 783 

on  judgment,    runs   from   time  of  entry 1211 

of  restitution   1211 

of    court    of  a  claims 260 

from  time  of  rendition  of  verdict  to  be  included  in  judgment..  1235 

execution  to  specify  date  from  which  to  be  computed 1368 

to  be  added  to  verdict  for  causing  death  by  negligence 1904 

Interpleader. 

when  ordered 820 

terms   within   discretion   of  court 820 

suit  by  debtor,  demanding  judgment  of 820a 

may  be  ordered  in  court  of  claims 281 

Interpreters. 

appointment  of,  in  Kings  county 94 

for   county   court   of   Kings 360 

for   surrogate's   court  of  Kings   county 2513a 

of  city  court  of  New  York 333 

punishment    for    falsely    interpreting 334 

not  to  receive  fees  for  official  services 336 

appointment  of,  for  justices  in  peace  court  of  Brooklyn...  3121-3124 

Interrogatories. 

for  examination  of  witness,   see  "  Deposition." 

■ 

Intervention. 

person  interested  may  apply  to  be  made  party 452 

Intestate. 

definition   of,   in  surrogate's   proceedings 2514 

Inventory. 

See  "  Suriogats's  Cou«t." 

on   attachment,   see   "  Attachment." 

committee  of  property  of  incompetent  to  file  in/entory 2341 

annual  examination  of  inventory 2342 

order  that  committee  .file  inventory  or  supply  deficiency.  2342 

of  decedents'  estates    2665-2676 

when  inventory  may  be  contradicted  in  action 1832,  1834 

liability  for  uncollected  demands  included  in 1883,  1834 

of   general    guardian,    annual 2660 

affidavit  2661 

to  be   examined  by  surrogate   annually 2662 

supplying*  defects  in 2663 


See,    alsot    "  Amendment;  n    "'  Defects;  "    "  Mistakes." 

cure.1  by  judgment  on  verdict,  etc 721 

to   be   supplied   by  court 722 

power  of  court  to  amend  process,  pleadings,  etc 723 

immaterial  errors  to  be  disregarded 723 
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Ia««e« 

See    mDivobcb;h    "Legitimacy;"    mMajuua«e;m    "Soma 

TIOM.M 

I««ues3« 

I.  Of  law  and  fact. 

defined  9-9 

must  be  disposed  of  by  trial 9ft 

order  of  trial  of  issues  of  law  and  of  fact 96B 

court  may  direct  order  of  trial  of  issues  in  same  action....  967 

separate  triil  of  one  or  more  issues 973 

immaterial  issues  need  not  be  tried 975 

to  be  tried  at  terms  held  by  one  judge  only 976 

filing  note  of 977 

in  N.  Y.  city  court Jiff* 

order  on  calendar   * , 978 

order  of  disposition  of 978  P^ 

either  party  may  bring  to  trial 960 

of  law  triable  by  court 9fil 

when  it  arises 964 

triable  at  special  term 976 

triable  in  any  county  in  judicial  district TO* 

when  to  be  tried  as  contested  motion 9ft 

severance  of  issues  of  fact  and  of  law  on  different  causes 1*90 

of  fact;  when  it  arises P«t 

triable  by  jury # 90* 

what  issues  triable  by  court 969 

counterclaim  deemed  an  action  for  purpose  of  trial  by 

court  or  jury 974 

when   issue  arises  on  alternative  mandamus 20T9 

costs  when  Issues  of  law  and  of  fact  joined 3282,  S233 

when  several  issues  of  fact  joined 3234 

II.  Special  issues  for  trial  by  jury. 

feigned  issues  abolished  and  order  substituted 823 

as  of  right  9TO 

when  discretionary. , 871 

trial  of  issues  remaining  after  jury  trial  of  specific  questions.'    972 

how  settled  and  tried  in  action  to  annul  marriage 1753 

settlement  of,  in  action  for  divorce 1TO7 

on  opposition  to  insolvent  discharge  from  debts 2KB 

on  application  for  exemption  from  arrest,  etc 2198 

tafia.  J* 

detention  of  civil  prisoners  in,  see  "  Imprisonment." 

I.  Designation  and  custody  of. 

keeper,  etc,  of  county  jail  exempt  from  jury  service 1090 

in  New  York  county 120 

custody  of .*. tmmm jjjjj  121 

In  counties  other  than  New  York 7.7. '  121 

prisoner  may  be  detained  in  either  of  several.. ".7.7.7 7/ *!!!  122 

civil  and  criminal  prisoners  to  be  kept  separate...  .         "  123 

males  and  females  to  be  kept  separate II  ""..  124 

misdemeanor  to  violate  provisions  for  separation  of  prisoners.  125 

custody  and  detention  under  federal  process T. 138 

appointment  of  physicians   126 

removal  of  sick  prisoners  to  hospital HI*.   "/'"'  127 

liquors  not  to  be  sold  or  used  in "     ...  UB 

permit  to  use  liquors  in **"      .  129 

misdemeanor  to  bring  liquor  into ...»..!. jk" [  129 

to  suffer  use  or  sale  of  liquor  in J.*/.*.'.*.*.*. .  120 

designation  of,  If  jail  becomes  unfit 

revocation  of  designation  of •  •.7J7TI»Im« 

1»T8 
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Jnils  —  Continued. 

I.  Designation  and  custody  of  —  Continued. 

designation  of  jail  to  be  served  on  sheriff v. 187 

removal  of  prisoners  on  jail  liberties  to  new  jail 138 

revocation  of  temporary  designation  , 141 

removal  of  prisoners  in  case  of  fire  ' 148 

temporary  designation  during  absence  of  judge. . . .' 144 

production  of  civil  prisoner  on  indictment 156 

place  of  sheriff's  confinement  deemed  a  jail 176 

must  be  delivered  to  new  sheriff •■ 184 

enforcing  delivery  of,  to  sheriff's  successor 188 

Jail  Liberties. 

I.  Designation  of. 

in  case  of  designation  of  temporary  jail 138-140 

on  revocation  of  temporary  designation  14? 

designated  in  the  several  counties 145.  146 

to  continue  until  altered 146 

how  laid  out 147 

resolution  establishing,  to  be  posted  in  jail 148 

II.  Whin  entitled  to. 

who  admitted  to  140 

undertaking  for    150 

is  for  indemnity  to  creditor 151 

to  be  filed 150 

justification  of  sureties 150 

exonerate*  sheriff  from  liability 150 

deposit  of  money  in  lieu  of  undertaking 582 

prisoner  committed  if  surety  insufficient 152 

sureties  may  surrender  prisoner 153 

manner  of  surrendering  prisoner   154 

sheriff  entitled  to.  on  giving  bond 177 

person  arrested  by  coroner  in  action  by  sheriff  as  plaintiff  en- 
titled to : . . 180 

undertaking  for,  by  person  arrested  by  coroner 180 

person  taken  in  execution   for  penalty  or  forfeiture  not  en- 
titled to    30B2 

prisoner  for  contempt  or  misconduct  not  entitled  to 157 

not  entitled  when  confined  on  execution  for  woman's  earn- 
ings      8221 

III.  Escape.     See,  also,  "Escape." 

escape  defined    155 

sheriff's  liability  for  escape  from .*....  158,  159 

liability  of  coroner  for  escape  of  sheriff 177 

escape  of  person  arrested  by  coroner  181 

penalty  for  connivance  at  escape 159 

money  deposited  to  be  applied  to  damages 582 

IV.  Action  on  bond. 

return  of  prisoner  as  defence   160 

sureties  may  make  any  defence  available  to  sheriff 1C0 

judgment  against  sheriff  evidence  against  sureties 161 

summary  judgment  for  sheriff  against  sureties 162 

application  for  summary  judgment  for  sheriff 163 

stay  of  proceedings  on  judgment  for  sheriff 164 

i'uagment  against  sheriff  for  escape  is  evidence  of  damages. . .  165 

y  person  causing  confinement  of  prisoner 166 

measure  of  damages   167 

action  for  escape  barred  by  action  on  bond 168 

defences  in  action  by  person  causing  imprisonment 169 

stay  of  judgment  for  escape  pending  action  by  sheriff  on  bond.  170 

coroner  may  prosecute  undertaking  of  sheriff  for  liberties....  178 

action  undertaking  given  by  person  arrested  by  coroner 180 

Jefferson  County. 

jail  liberties  for  145 

1979 
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« 

Joinder. 

of  causes,  sec  "  Pleading/'  VI. 
of  parties,  see  "  Parties/'  IV. 
Joint  Debtors. 

estate  of  party  jointly  liable  not  discharged  by  death 

non- joinder  or   misjoinder   in   action   against  joint  debtors  en- 
gaged in  transportation  IMS 

separate  composition  with  one  does  not  release  others 1942 

satisfaction  of  judgment  upon  composition  by  one 194) 

rights  of  co-debtors  not  affected  by  composition  with  one 1944 

consent  to  insolvent's  discharge  has  effect  of  composition 2154 

confession  of  judgment  by  one 127) 

I*   PROCEDURE,    ETC.,   WHEN    ALL   NOT   SERVED, 

action  may  proceed • IBS- 
judgment 19B 

docketing  judgment. • 1996 

effect  of  judgment 1933 

execution 1934 

enforcement  of  execution 1935 

in  supplementary  proceedings  against  one  or  more 2461 

joint  property  may  be  reached  in  judgment  creditor's  action. .  1871 

In  justice's  court, 

rendition  and  entry  of  judgment 9920 

execution 9020 

'docketing  transcript  of  judgment V81 

II.  Action  to  chaegi  one  not  sekvkd  in  previous  suit. 

may  be  maintained    1987 

complaint 1988 

defences  available   1989 

provisional  remedies. 1940 

judgment 1941 

execution 1941 

costs 1941 

separate  action  against  partner  not  sued  or  served  in  original 

.  suit 1946 

joint  property  may  be  reached  in  supplementary  proceedings 

on  judgment 2461 

action  on  justice's  judgment  against 9021 

III.  Actions  on  joint  and  several  liability. 

severance  on  death  of  one  defendant 738 

consolidation  of  actions  819 

persons  jointly  liable  deemed  one  person  in  action  against  de- 
fendants severally  liable 467 

failure  to  join  persons  jointly  liable  with  defendant  severally 

liable ' 467 

'olnt-Stoclc  Associations. 

Included  in  term  "  person  "  in  condemnation  law 8*58 

service  of  summons  on  stockholders  by  publication 488,    439 

filing  of  statement  of  names  of  members 1946 

non-joinder  or  misjoinder  of  defendants  in  action  against  per- 

sons  engaged  in  transportation  •••••  •  I*** 

proceedings  to  sell,  mortgage  or  lease  real  property,  see  m  Sale 

of  Real  Property." 

Joint  Tennnta. 

See,  also,  "  Partition.** 

separate  action  in  ejectment  by JJJJJJ 

ouster  to  be  proved  in  ejectment  between  co-tenants..... Iwg 

action  for  waste  against  co-tenant JjJjJJ 

for  proportion  of  profits  against  co-tenant W* 

1280 
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«ndsre. 

term  defined 8841 

disobedience  of  inferior  magistrate,  judge  or  officer  punishable..      14 

convention  of  judges  to  make  general  rules  of  practice 11 

power  to  adjourn  term  of  court .'.  84 

vacancy  or  change  in  office  not  to  cause  discontinuance 20 

may  settle  case  or  make  return  after  expiration  of  term 26 

adjournment  of  term  for  absence.  -. 88 

may  change  place  of  holding  court  of  record 40 

may  adjourn  actual  session  to  another  place 41 

not  to  decide  question  not  argued  before  him. 46 

disqualincation    for   interest    46 

by  relationship  to  parties 46 

judge  ot  appellate  court  not  disqualified  by  being  policyholder 

ot  company 46 

not  to  be  interested  in  costs 47.  40 

residence  or  payment  of  taxes  in  town  does  not  disqualify 48 

must  not  practice  in  his  own  court 40 

law  partner  or  clerk  cannot  practice  before  him 40,  50 

not  to  act  as  attorney,  etc.,  in  matter  before  him 60 

not  to  take  fees  for  advice  in  matters  before  him,  etc 61 

continuance  of  special  proceeding  on  death,  etc 62,  63 

of  court  of  record  to  file  certificate  cf  age 64 

permitting  person  to  practice  unlawfully  in   New  York  city  a 

misdemeanor 64 

oaths  and  affidavits  may  be  taken  before 842 

not  to  be  appointed  referee  except  by  consent 1024 

appointed  referee  bv  consent  to  act  without  compensation 1024 

clerk,  etc.,  of,  not  to  act  as  referee,  etc 1024 

of  court  of  record,  disqualified  as  trial  juror 1029 

mode  of  exercising  authority  to  issue  habeas  corpus 2066 

justices  of  city  court  of  New  York • 820 

suspension    from   office    321 

designation   of   chief   justice 322 

remarks  or  comments  of  judge,  duly  excepted  to,  shall  be  sub- 
ject of  review 1323a 
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definition 120C 

"judgment"  refers  to  judgment  in  civil  action 3343 

judgment  creditor "   defined    3343 

"  judgment  creditor's  action  "  defined    3343 

classified  as  interlocutory  and  final 1200 

f.  ItarDITIOlf   AMD  SWTST. 

1.  General  provisions. 

of  court  cf  claims 269 

of  appellate  division  on  appeals  froi  t  court  of    laimu...  .  276 

to  be  signed  by  clerk  and  filed 1236 

clerk  to  keep  u  judgment  book  " 1236 

to  be  recorded  in  judgment  book 1236 

may  be  entered  in  term  or  vacation 1202 

application  for,  to  single  judge  in  first  instance 1203 

order  for,  without  notice  bv  judge  out  of  court 1206 

le*v*  to  withdraw  motion  for TTJ 

*  subsequent   application    to   another   judge,   after   refusal, 

forbidden 7Ti 

may  be  for  or  against  any  of  parties 1204 

may  determine  rights  of  parties  on  same  side 1204 

may  grant  affirmative  relief  to  defendant  1204 

for  or  against  married  women   1206 

on  issue  joined,  plaintiff  may  have  any  relief  consistent 

with   complaint    1207 

rate  of  damages   1208 

bears  interest  from  time  of  entry  1211 

directing  sale,  may  direct  delivery  of  possession  1675 

on    counterclaim     606 
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Jwosmemt*  —  Contf  amed. 

L  Rendition  and  «nt*y —  Continued. 

1.  General  previsions  —  Continued. 

on  admission  of  part  of  demand Ill 

on  frivolous  pleadings 537 

vn  acceptance  of  tender , 734 

of  offer  to  liquidate  damages  conditionally 796 

on  defendant's  offer  to  compromise 738 

against  one  or  more  defendants  severally  liable 456,  1205 

In  action  to  enjoin  proceedings  after  verdict,  etc 611 

discharge   from  arrest  for  delay  in   entering 572 

motions    for    judgment   on    pleadings 647 

%  After  death  of  party. 

not  to  be  entered  against  party  who  dies  before  verdict . .     765 

on  death  of  party  after  verdict,  etc 763,  1210 

effect  of  entry  after  death 1210 

3.  Interlocutory. 

may  state  substance  of  final  judgment 1231 

may  require  settlement  of  final,  by  court  or  referee  ....  1231 

award  of  costs  in    1231 

motion  for  new  trial  after 1001 

on  decision,  etc*  in  action  for  divorce 1774 

4V  After  trial  of  issues. 

decision  of  demurrer  to  direct  final  or  interlocutory 1021 

to  be  entered  in  conformity  to  general  verdict. . 1186 

after  trial  of  several  issues  of  law  and  fact.......  1221.  1223 

final,  on  issue  of  law  only 1222.  1223 

after  jury  trial  of  specific  questions  of  fact 1225 

after  reference  to  determine  specific  questions  of  fact. . .  1226 

on  trial  of  whole  issue  by  court  or  referee 1228 

notion   for  final,  on  interlocutory  judgment  entered  on 

decision  or  report   1230 

motion  for,  on  special  verdict 1233 

on  verdict  subject  to  opinion  of  court 1234 

on  setting  aside  verdict  subject  to  opinion  of  court 1185 

Interest  from  rendition  of  verdict,  etc..  to  be  included. . .  1235 
on  motion  for  new  trial  to  appellate  division  in  first  in- 
stance  1227 

final,  by  appellate  division  on  affirmance  of  interlocutory.  1224 

of  appellate  division  or  general  term  on  appeal 1317 

on  determination  of  appeal  by  court  of  appeals. 1337 

on  appeal  from  inferior  to  supreme  court. 1345 

5.  In  specific  actions  and  proceedings. 

in  action  to  annul  corporation 1808 

w  Arbitration. 

<r*  submission  may  stipulate  for  entry  on  award 2366 

*7  entry    on    award 2378 

U  on  death  of  party  after  award 2382 

f  in  what  county  to  be  entered , 2366 

Creditor's  action  against  heirs,  etc. 

to   direct  collection   from   realty  not  aliened  i>y  de-  t 
f  endant lw* 

Divorce. 

\  entry  of  interlocutory  judgment 1774 

final   judgment  after   three   months 1* *4 

Dower. 

interlocutory,  for  admeasurement  by  referee  or  com- 

missioners tSL 

final 18I6 


INDEX. 
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I.  Rendition  and  entry  —  Continued. 

6*  In  specific  actions  and  proceedings  —  Condoned. 

Executors  and  administrators. 

may  be  entered  against  all  as  if  all  had  appeared....  1817 
to  state  whether  awarded  personally  or  in  representa- 
tive capacity 1815 

for  costs 1835 

Foreclosure. 

final,  on  foreclosure  of  mortgage  of  realty 1826,  1627 

of  lien  upon  chattel - 1739 

Joint  debtors. 

when  all  not  served 1932,  1933 

in   action  to   charge  joint   debtor  not  summoned  in 
previous  suit.  • 1941 

Mandamus. 

final  order  in  mandamus  may  be  entered  as 2082 

Matrimonial  actions. 

to  be  rendered  only  by  court 1229 

in  divorce  and  separation 1771 

for  alimony  in  action  of  divorce 1759 

annulling  and  modifying  alimony,  etc.,  awarded  by..  1771 

for  costs  in  action  for  divorce  or  separation 1769 

for  education  and  maintenance  of  children  in  action 

of  divorce 1759 

of  divorce  against  husband  does  not  affect  wife's  in- 
choate right  of  dower 1759 

Nuisance. 

final,  for  plaintiff  in  action  for  nuisance 1662 

Partition. 

interlocutory 1546 

final  of  partition  on  report  of  commissioners 1557 

to  direct  delivery  of  possession 1558 

final  confirming  sale   1577,  1578 

to  be  entered  in  county  where  property  situated 1677 

may  be  recorded  in  each  county  wnere  lands  are....  1595 

Quo  warranto, 

of  ouster  from  office 1956 

Replevin, 

final,  when  distinct  chattels  awarded  to  different  par- 
ties.   1728 

final 1730 

in  justice's  court • 2931 

%  In  justices'  courts. 

when  to  be  rendered  and  entered • 9015 

of  nonsuit. 8018 

upon  counterclaim  in  justice's  court 2949 

Upon  verdict  or  decision 3014 

on  remission  of  part  of  verdict  or  decision. . . , 8016 

rendition  and  entry  against  joint  debtors...............  8020 
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II.   BY  DEFAULT.     . 

without  application  to  court  in  actions  on  contract,  etc 

when  notice  of  sum  demanded  not  served  with  summons.....     419 

when  complaint  not  served  with  summons 419 

when  clerk  may  enter  1212 

on  verified  complaint   1213 

on  unverified  complaint  . . .  * 1213 

proof  of  loss  of  instrument  and  contents 1213 

when  plaintiff  must  apply  to  court 1212,  1214 

proceedings  on  application  to  court 1215 

application,  on  service*  by  publication 1216 

for  money  only,  to  be  entered  on  service  by  publication  only 

when  attachment  issued  1217 

papers  to  be  filed  on  entry  on  summons  by  publication 1217 

when  to  be  entered  against  infant  defendant 121 S 

notice  to  defendant  of  application  for  judgment 1219 

on  failure  to  reply  to  counterclaim 515 

on  default  of  answer,  judgment  not  to  exceed  demand  for 

relief 1307 

ascertaining  damages  on  application  for 1215,  1216 

in  replevin 1729 

notice  to  defendant  of  assessment  of  damages 121& 

demand  of  notice  of  assessment  of  damages 1219 

in  matrimonial  action,  to  be  rendered  only  by  court...  1229,  1753 

1TT4 
when  defendant  served  by  publication,  etc,  may  defend  after 

final  judgment 445 

relief  against  default  within  one  year. 724 

III.  Br  confession. 

jurisdiction  of  N.  Y.  city  court  to  enter 315 

of  Albany  city  court. 3334 

of  Troy  justice's  couit 3225 

when  judgment  may  be  confessed 1273 

married  woman  mav  confess 1273 

verified  statement  for .» 1274 

statement  may  be  filed 1275 

on  filing,  judgment  to  be  entered 1275 

costs  and  disbursements  on 1275 

not  to  be  entered  after  defendant's  death 1275 

judgment-roll 1276 

docketing  and  enforcing 1216 

execution  when  debt  not  all  due 1277 

successive  executions  as  debt  falls  due • 1277 

by  one  of  several  joint  debtors 1278 

In  justice's  court. 

jurisdiction  of  justice  to  render 2864 

entry 3010 

mode  of  confessing 3011 

when  judgment  vol" 3012 

IV.  JUDGMINT-KOLL. 

destruction  of  judgment-rolls  not  authorized 21 

not  a  lien  until  roll  filed 1250 

cannot  be  enforced  until  roll  is  filed 1280 

to  be  filed 1237 

of  what  roll  consists   1237 

decision  or  report  of  referee  forms  part ltttt 

on  entry  by  detault    U?7 

toy  whom  prepared U3f 

indorsement  ot  time  of  tiling  1290 

how  indorsed,  on  entry  alter  <t«ath 1219 
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TV.  JuDcuiNT-KOix — Continued. 

admission  of  counterclaim,  part  of 612 

order  substituting  successor  of  officer  or  trustee  to  be  annexed.  766 

memorandum  of  tender  and  acceptance  to  be  annexed 784 

exceptions  to  decision  or  report  to  be  annexed 994 

final  order  in  condemnation  proceeding  to  be  attached 3378 

on  award  in  arbitration 2379 

on  confession 1276 

on  submission  of  controversy • 1281 

on  final  order  in  mandamus 2082 

replevin  papers  to  form  part  of 1717 

on  affirmance  by  appellate  division 1354 

on  appeal  from  justice  of  peace 8061 

copy  to  be  filed  with  secretary  of  state  in  action  to  annul  cor- 
poration.   1803 

in  action  to  vacate  letters  patent 1959 

V.  Docketing. 

sections  1245*1270  apply  only  to  judgments  for  money....  1272 

docket    books    to    be    kept 1245 

mode  of 1246 

current  docket  books  in  New  York  county 1245a 

clerk    to    furnish    transcript - 1247 

filing  and  docketing  transcripts 1247 

penalty  and  damages  for  clerk's  neglect 1248 

dockets  open  to  search  and  examination 1249 

not  a  lien  until  docketed 1250 

amendment * 1269 

power  of  courts  over  docket 1269 

court  may  direct  docket  nunc  bro  tune 1269 

return  ox  execution  unsatisfied  to  be  entered 1265 

entry  to  preserve  lien  for  purpose  of  contribution  after  sale 

on  execution 1486 

cancelling  or  correcting  docket  on  reversal  or  modification  on 

appeal 1321 

by  court  of  appeals 1322 

of  judgment  by  confession  1276 

of  compensation  and  costs  awarded -in  condemnation  proceed- 
ings.   8378 

of  decrees  for  money  by  surrogate's  court 2661 

of  award  in  arbitration 2879 

of  final  order  on   mandamus  * 2082 

of  fine  imposed  by  judgment  of  ouster  from  office 10r<6 

of  judgment  charging  joint  debtor  not  summoned  in  previous 

suit 1941 

of  interlocutory  judgment  of  divorce  awarding'  costs 1174 

against  joint  debtors  when  all  not  served 1036 

separate  dockets  when   judgment   awarded   against  executor, 

etc7  personally  and  as  representative 1816 

final  judgment  in  replevin 1730 

in  justice'--  court   2931 

orders  to  enforce  fines  of  jurors  in  New  York  county 1117 

unpaid  jury  fines  in  Kings  county 1156 

judgment  of  court  of  claims 969 

Transcripts  of  justices'  judgments*  • 

justice  may  give  transcript  after  expiration  of  term....  8038 

transcript  after  death,  etcv  of  justice 8146 

may  be  docketed  within  six  years 3017 

in  action  for  chattel 8019 

against  joint  debtors 3021 

in  another  county ; 3022 

foreclosing  mechanics*  liens  in  courts  not  of  record 8410 

of  Albany  city   court 3225 

of  Troy  justice's  court 8226 
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VI.  Lien. 

of  judgment  of  court  of  claims  on  real  property <•_ 

no  lien  until  roll  filed 125© 

until    docketed    1250 

on  interest  in  real  estate  under  executory  contract 1253 

,  against  defendant  by  fictitious  name 1251 

judgment  entered  after  death  not  a  lien  on  realty 1210 

purchase-money  mortgage  ranks  prior  to  judgment 12H 

binds  after-acquired  property 12T»1 

continues  for  ten  years  only 1251 

time  of  stay  not  part  of  ten  years 12.* 

acquired  by  levy  after  ten  years 1252 

continues  three  and  a  half  years  after  letters  on  estate  of  de- 
ceased debtor 1389 

preserving  lien  for  purpose  of  contribution  after  sale  on  execu- 
tion    1466 

when  joint  debtor  not  summoned 1996 

of  final  judgment  in  replevin .' 1730 

order  suspending  on  appeal 1256 

operates  from  entry  on  docket. 1257 

in  counties  where  transcript  filed 1258 

restoration  on  affirmance  or  dismissal  of  appeal 12SB 

cancellation  on  filing  of  satisfaction-piece 1260 

not  affected  by  cancellation  after  discharge  in  bankruptcy. . .   1268 
after  reversal  or  modification  and  pending  appeal  to  court  of 

appeals 1321 

docketed  against  decedent,  entitled  to  preference 2719 

against  executor,  etc.,  does  not  bind  decedent's  realty  unless 

expressly  charged 1823 

against    executor,   etc.,   after    removal   does    not  bind   estate 

or  successor 

preference  in   creditor's   action   on  realty  not   aliened   over 

individual  debt 

in  creditor's  action,   no  lien  on  realty  aliened  before  notice 

of  lis  pendens  or  judgment 1881 

not  affected  by  order  exempting  insolvent  debtor  from  arrest 

or  imprisonment. • 2168 

of  judgment  of  justice's  court 801T 

VII.  Detects   and   ibjlegulakities. 

defects  cured  by  judgment  on  verdict,  etc. TH 

informalities  in  entering,  and  in  roll  cured  by  judgment  on 

verdict,  etc    J21 

referee's  omission  to  take  oath  does  not  vitiate <^1 

amendment,  when  against  defendant  by  fictitious  name 12.M 

i 

k  VIII.  Vacating  and  setting  aside. 

*  in  city  court  of  New   York «j* 

in   court   of   claims • f£2 

extension  of  time  of  heir,  etc.,  of  deceased  party,  to  move...     ]» 


/  for  error  at  interlocutory  reference  or  inquisition JJg 

motion  for  irregularity  to  be  made  within  one  year 1M 

motion  for  error  in  tact  to  be  made  within  two  years lgj 


by  party.  .---•:/ rjfU 

after  .party's  death  JgJ 

by  person  not  a  party **g 

by  one  of  several  parties lgj 

notice  of  motion  •• JJg 

notice  to  grantees  of  property  affected J*g 

service  of  notice    • JJj 

exceptions  for  disability  J^ 

restitution •••••  BJ5 

modification  of,  for  dower,  when  rental  ▼aloe  changes..... ••  MM 

revoking  judgment  of  separation,  on  reconciliation ••••■•  lis* 
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IX.   RESTITUTION  ON  BEVEJLSAL  OS  VACATING. 

when    defcmdant    served   by   publication    defends   after  final 

judgment.   445 

on  granting  new  trial 1005 

when  vacated  or  set  aside 1292 

on  reversal  or  modification  on  appeal 1323 

interest  on  judgment  of  restitution 1211 

when  property  sold   1323 

does  not  affect  title  to  property  sold 445,  1828 

recovery  of  purchase  money  on  eviction  of  purchaser  under 
sale  on  execution  1479 

X.  Assign  mint. 

may  be  assigned 1912 

assignor  must  acknowledge  assignment 1262 

on  vacating  or  reversal,  carries  cause  of   action  only  when 

assignable  before  judgment   1912 

-—    may  be  filed   1270 

to  be  noted  on  docket  when  filed 1270 

receiver,  etc.,  may  file  notice  of  appointment  and  ownership..  1268 

assignee  for  benefit  of  creditors  may  file  notice 1368 

■L  Kmpobcbmbnt. 

pending  appeal  or  new  trial,  see  "Appeals;  "   "  Naw 
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1AL." 

not  to  be  stayed  on  appeal  for  more  than  thirty  days  without 

security , 1351 

suspension  of  sale  of  realty  pending  appeal  from  refusal  of 

specific  performance   1323 

for  money  on  contract,  not  to  be  enforced  by  imprisonment. .       16 

when  enforceable  by  execution 1240 

execution  on  judgment  of  court  of  claims 269 

on  decree  for  money  by  surrogate's  court 2554 

when  enforceable  only  against  attached  property 707,    708 

by  punishment  for  contempt 1241 

how  real  property  sold  under  direction  of 1242 

sale  to  be  by  auction  and  in  daytime 1384 

conveyance  on  sale  under,  to  state  person  whose  interest  is 

sold 1244 

levy  on  real  property  after  ten  years 1252 

notice  of  levy  on  real  property  to  be  recorded  and  indexed. .  1252 

appointment  of  referee  to  do  act 1230 

of  receiver  by  or  after 713 

*f  judgment  for  necessaries,  etc.,  against  earnings,  trust  in- 
come, etc. 1391 

of  judgment  on  award  in  arbitration  ' 2380 

of  affirmance  or  modification  oc  appeal 1319 

against    executor,    when    to   be  enforced   against   decedent's 
property  .  •  • 1814 

Of  justices'  courts, 

issuing  execution • 8017 

against  person - 30:S 

on  judgment  against  joint  debtors 3020 

not  affected  by  discharge  from   Imprisonment  on  execu- 
tion  3037 

XII.   CONTRIBUTION  BSTWXttf   DEBTORS. 

enforcing  by  original  judgment  after  sale  on  execution .  1484 

preserving  lien   of  original  judgment   for  purpose   of  contri- 
bution  , .j. 1486 

entry  on  docket  to  preserve  lien  of  original  judgment 1486 

XIII.  Satisfaction.        * 

presumption   of    satisfaction iJJJo  ial? 

on  composition  by  one  joint  debtor 1943,  l«j4* 

on  redemption  by  creditor  of  realty  sold  on  execution 1463 

by    deposit 1260 

L...      t*+*sft\m\w      it        *a/*t  ......................  »...»»      l^UV 
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XIII.  Satisfaction  —  Continued. 

by  assignee • «••• •••..  ISM 

by  attorney  in  action 1281 

revocation  of  authority  of  attorney 1288 

satisfaction-piece  to  be  executed   by   party  or   his  executor, 

etc ; 1200,  1281 

to  be  acknowledged   1200 

entry  of  satisfaction  by  execution 1204 

certified  copy  execution  and  return  satisfied  may  be  filed 1288 

dockets  of  transcripts  to  be  satisfied  on  certificate  of  clerk. .  1267 

XIV.  Cancellation;  discharge. 

cancellation  upon  discharge  of  Insolvent  debtor 2182 

discharge  after  adjudication  in  bankruptcy 1268 

notice  of  application  to  cancel  against  bankrupt 


XV.  Effect;  conclusiveness. 

of  court  of  claims  a  bar 

of  dismissal  not  a  bar  unless  on  merits 1208 

collusive,  not  a  bar  to  action  for  penalty  or  forfeiture 1888 

against  heir  or  devisee,  bars  action  against  executor,  etc 1821 

in  ejectment,  conclusive  as  to  parties  and  privies 1534 

conclusive  effect  in  action  to  annul  marriage 1754 

effect  of  judgment  against  officer  of  unincorporated  associa- 
tion    1921 

on  award  in  arbitration 2380 

against  executor,  etc.,  not  evidence  of  assets 1834 

on  eviction  of  purchaser  at  execution  sale,  remains  in  force. .   1480 

foreign  judgment  does  not  affect  right  of  arrest 582 

right  of  arrest  for  fraud  not  affected  by  judgment  for  price, 

etc 553 

against  sheriff  for  escape,  evidence  of  damages  in  action  on 

bond  for  jail  liberties 


XVI.  Actions  on. 

limited .  to  twenty  years S76 

adverse  possession  under 989 

limitation  of  action  on,  of  court  not  of  record 882 

when  cause  of  action  on  judgment  of  court  not  of  record    ^^ 

accrues 382 

when  action  may  be  brought  on  judgment 1913 

when  proof  of  jurisdiction  necessary. 532 

how  pleaded 532 

proof  of   jurisdiction   and   judgment   of   justice  of  peace  of 

another  state. 948-951 

In  justice's  coprt. 

i'urisdlction  over  action  on 2882 
tow  proved S155 

action  on  justice's  judgment  against  joint  debtors 3021 

costs S154 

ladgment  Creditor*. 

action  by,  for  sequestration  and  distribution  of  corporate  prop- 
erty   17*4 

to  enforce  judgment  for  necessaries,  »»tc.,  ngainst  earnings, 

trust  income,  etc 1391 

M  judgment  creditor's  action  "  defined  3343 

*•  judgment  creditor  "   defined    £343 

action  to   discover   and   apply  property,   see   *'  Creditors'  Ac- 
tions." 
action  by,  to  charge  property  of  joint  debtors  not  summoned, 
see  "Joint  Debtors." 
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Judgment  Debtors. 

discharge  of,  from  arrest  or  imprisonment,  ate  **  E&KUTI0tTt M 
**  Insolvent  Dsbtoes." 

Judlclad  Department*. 

designated. **• 

Jurisdiction. 

and  powers  of  m  courts  continued ^J 

of  court  of  claims.  ......••••••■•••••• •••• .•••••••     «o% 

of  appellate  division  on  appeals  from  orders  and  judgments  of 

court  of  claims   •  •  V     212 

of  city  court  of  New  York 315,     310 

over  actions  for  services,  assaults,  etc.,  on  vessels 317 

no  admiralty   or  maritime  jurisdiction 817 

cannot  naturalize  an  alien »18 

•f  county  court   ' JJJJ 

co-extensive  with  supreme  court »» 

power  to  remit  fines  and  penalties 300.    oOl 

of  surrogate,    general 2510,  2511 

to  be  presumed  £?H 

effect  of  exercise  of 2&JJ 

as  against  surrogates  of  other  counties 251 J 

concurrent  of  two  or  more  surrogates 2516 

•f  justice  of  the  peace  must  be  expressly  conferred 2801 

general,   civil 2862 

cases  excepted   from   civil N . .  2863 

residental  requirements 2869 

residence  of  corporation  for  purpose  of 2860,  2879-2881 

ouster  of  jurisdiction  on  answer  of  title  to  realty. . .  2951-2958 

of  Hudson  mayor's  court 3196 

of  Utica  recorder's  court 3196 

of  Oswego  recorder's  court 3196 

of  city  court  of  Yonkers.., 8203.  3204 

of  Albany  city  court 3223,  3224 

of  Troy  justice's  court 3223,  3224 

of  Rochester  municipal  court . 8227 

provisional  remedy  gives  jurisdiction  of  action 410 

demurrer  to  complaint  for  lack  of 488 

to  counterclaim  for  lack  of 496 

lack  of,  not  waived  by  failure  to  plead , 490 

does  not  avoid  undertaking  on  attachment 042 

when  proof  required,  on  plea  of  Judgment 532 

proof  of  jurisdiction  of  justice  of  peace  of  adjoining  state.  948,    960 
in  replevin  acquired  by  seizure  before  service  of  summons....   1693 

residence,  etc.,  required  in  action  for  divorce 1756 

in  action  for  separation 1763 

of  actions  against  foreign  corporations 1780 

by  non-resident  against  foreign  corporation 1780 

by  one  foreign   corporation   against   another. 1780 

of  proceedings  to  discharge  insolvent  debtors  from  debts 2150 

of  summary  proceedings  to  recover  possession  of  real  property. .  2234 

over  custody  of  persons  and  care  of  property  of  idiots,  lunatics  ^^ 

and  habitual  drunkards 2820 


Mutt  and  Jurors. 

u 


trial  juror"   equivalent  to   "petit  juror" 8848 

trial  Jury"  equivalent  to  "petit  jury" 3348 

M  notify"  equivalent  to   "summons" 3343 

Jury  of  part  aliens  abolished 1190 
urors  in  criminal  cases 8350 

panels  may  be  ordered  to  be  destroyed •• 21 

misconduct  of  juror  a  contempt • « 14 

iase 
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forfeiture  and  damages  for  taking  pift  or  bribe lltt 

for  making  gift  or  bribe  to  juror 1184 

bow  procured,  on  commission  for  appointment  of  committee  of 

incompetent. '. 2330 

bow  summoned  on  writ  of  assessment  of  damages 2100 

summoning   and    impanelling    in    summary    proceedings    to   re- 
cover possession  of  land 2247 

to  be  sworn  and  summoned  on  writ  of  assessment  of  damages.. 2110 

sheriff,  etc.,  to  keep  jury  in  special  proceeding 1198 

fine   for  misconduct  of  officer  attending  jury  in   special  pro- 
ceeding   1196" 

exclusion   from   courtroom  during   argument  of   nonsuit 1190 

h  Qualifications;  selection  and  attendance  op  teial  juaois 

ELSEWHERE  THAN   IN   NEW  YOKK  AND  KINGS   COUNTIES. 

1.  Qualifications. 

qualifications 1027 

by  possession  of  real  estate  under  executory  con- 
tract  1028 

certain  public  officers  disqualified 1020 

exemptions  from  service 1030 

evidence  of  exemption 1031 

exemption  for  actual  service  in  New  York  county 1004 

disqualified   and    exempt  persons  to  be   discharged   from 

service r  1092 

when  excused   from  serving 1033 

application  of  sections  1027-1083 1034 

%  Preparation  of  lists;  drawing;  notification. 

supervisor,  town  clerk  and  assessor  to  make  jury  list. . . .  1035 

names  to  be  taken  from  assessment-roll 1036 

duplicate  lists  to  be  filed  with  county  and  town  clerks..  1037 

county  clerk  to  make  and  deposit  ballots 1088 

old  ballots  to  be  destroyed 1038 

notice  to  town  officers  to  transmit  jury  list 1039 

to  serve  for  three  years , 1040 

preparation  of  jury  list  in  cities 1041 

number  of  jurors  to   be   drawn   for  each  jury   term  of 

courts  of  record   1042 

when  drawing  to  take  place 1012 

'drawing  and  notification  of,  in  county  court 357 

drawing  of,  for  adjourned  term  of  court 34 

notice  of  drawing 1043 

sheriff  and  county  judge  to  attend  drawing 1044 

sheriff  or  county  judge  not  appearing,  to  be  again  notified.  1046 

officers  required  to  be  present  at  drawing 1046 

method  of  drawing  1047 

t  minute  of  drawing  to  be  made 1047 

^.  list  of  persons  drawn  to  be  delivered  to  sheriff 1047 

.".  sheriff  to  notify  jurors  and  make  return 1048 

list  of  jurors  drawn  to  be  furnished  to  applicants 1019 

names  of  jurors  who  have  served  to  be  kept  in  separate 

box 1050 

not  appearing  to  be  returned  to  ballot-box 1060 

drawing  to  be  from  second  box  when  first  exhausted. . . .  1061 

third  jury  box  to  be  kept 1062 

names  to  be  deposited  in  third  box 1053 

court  may  direct  drawing  from  third  box  to  fill  panel...  1064 

notification  of  jurors  drawn  by  order  of  court 1065 

justice  >  of   supreme   court    or    county   judge   may   order 

.    additional   iurors  drawn   1060 

order  for  additional  jurors  to  be  filed  with  county  clerk. .  1067 
supreme  or  county  court  may  order  clerk  to  draw  addi- 

tional  jurors 1068 

_  attendance  of  nanels  in  Albany  county • 1068 

drawing  of  additional   jurors... •••••••••••••  "~~~ 
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fury  km!  Jurors  —  Continued. 

I.  Qualifications;  selection,  etc. —  Continued. 

2.  Preparation  of  lists;  drawing;  notification  —  Continued- 

notification  of  additional  jurors 1060 

county  court  may  designate  days  of  attendance  of  jurors.  1060 
deputy  county  clerk  possesses  powers  of  clerk  when  ab- 
sent.   1061 

sections  1035-1061  not  applicable  to  New  York  or  Kings.  1062 

J.  Fines  for  non-attendance. 

amount 1072 

imposition  of  fine  when  juror  personally  notified 1078 

order  to  show  cause  when  juror  not  personally  notified . .  1073 

may  be  made  returnable  at  county  court 1074 

clerk  to  deliver  certified  copy  of  order  to  sheriff 1075 

hearing  upon  order  to  show  cause 1076 

discontinuance    when   death,    insanity   or    removal    from 

county  shown 1077 

discontinuance  of  proceeding  on  satisfactory  excuse 1077 

sections  1072-1077  not  applicable  to  New  York  or  Kings.  1078 

II.  Qualifications;  selection  and  attendance  of  trial  jueoes. 

IN   NEW   YOEK    COUNTY. 

penalty  for  false  certificate  by  physician . 1120 

for  refusal  of  information  to  commissioner 1121 

bribery  of  officer,  etc.,  a  misdemeanor 1122 

acceptance  of   bribe  a   misdemeanor. 1123 

concealment  of  offer  to  take  bribe  a  misdemeanor. 1124 

false  bwearing  perjury 1125 

!•  Qualifications;  exemptions;  excuses, 

qualifications _ 1029,  1079 

resident  defined '. 1080 

persons  exempt  from  service 1081 

proof  of  right  to  exemption 1082 

military  officers  to  certify  to  commissioner  persons  per- 
forming military  duty 1083 

discharge  for  actual  service 1084 

when  excused  after  actual  service 1064 

temporarily   excusing   from   attendance .......... l 1085 

when  and  how  juror  excused 1080 

applying;  to  be  excused  must  produce  notice  to  attend...  1087 

service  in  court  not  of  record  as  excuse 1088 

claims  for  exemption  to  be  heard  by  commissioner.  1000,  1094 

%  Commissioner  of  Jurors, 

powers  and  duties   1090 

to  hear  and  determine  claims  for  exemption 1090,  1094 

may  appoint  assistants,  etc 1091 

to  designate  assistants  to  attend  drawing 1091 

and  assistants  may  administer  oaths 1091 

public  officers  to  aid 1092 

office  and  rooms   1093 

to  select  trial  jurors 1090 

to  prepare  jury  lists 1094 

clerk  to  certify  attendance,  excuses,  fines,  et« 1089 

to  receive  fines  1118 

accounts  of  commissioner 1118 

3.  Jury  lists;  drawing;  attendance. 

1'ury   year    1084 

ength  of  jury  service  required 1084 

preparation  of  jury  lists   1094 

voters  and   non-voters'   lists    .-..%....  1094 

notice  to  testify  to  juror's  liability  to  serve  1095 
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Jury  and  Jurors  —  Continued. 

II.  Qualifications;  selection,  etc — Continued. 

8.  Jury  lists;  drawing;  attendance  —  Continued. 

penalty  for  disobedience  to  notice  to  testify  to  juror's 

bility  to  serve 

lists  to  be  returned  to  county  clerk 1096 

correction  of  jury  lists 1008 

ballots  to  be  prepared  by  commissioner  of  jurors. 1007 

supplemental  lists 1007 

numbet  of  jurors  for  each  term 1096 

when  jurors  to  be  drawn 1000 

what  officers  to  attend  drawing 1090 

notice  of  drawing   1100 

adjournment  of  drawing  for  failure  of  officer  to  appear. .  1161 

when  drawn  on  adjourned  day 1103 

mode  of  drawing 1100 

minute  of  drawing 1108 

drawing  for  term  consisting  of  two  or  more  parts 1104 

commissioner  may  issue  notice  of  drawing  to  jurors. . . .  1108 
copy  of  minute  of  drawing  to  be  delivered  to  commis- 
sioner  1106 

notice  to  attend  trial  term 1108 

service  of  notice  to  attend  trial  term 1106 

commissioner  to  make  return  of  notice  to  attend 1106 

clerk  to  certify  to  aldermen   failure  to  personally  serve 

less  than  majority  of  panel 1107 

sheriff  not  entitled  to  fees  for  notifying  jurors  when  less 

than  majority  personally  served HOT 

order  for  new  panel  during  term 1108 

drawing  of  new  panel  ordered  during  term 1106 

notice  to  attend  to  jurors  drawn  during  term 1106 

i 

4.  Imposition  and  collection  of  fines, 

fine  for  non-attendance  1109 

remission  of  fine   1100 

may  be  arrested  and  compelled  to  serve 1110 

remitting  and  enforcing  fines 1113 

order  to  show  cause  why  fine  should  not  be  enforced...  1113 

service  of  order  to  show  cause .' 1113 

hearing  and  determination  on  order  to  show  cause.......  1113 

appeal  from  order  enforcing  payment  of  fine 1113 

orders  to  enforce  fines  to  be  docketed  as  judgments 111T 

lien  on  real  property  of  orders  to  enforce  fines 1117 

execution  on  order  enforcing  fine 1117 

satisfaction  of  order  enforcing  fine 1117 

commitment   for   non-payment  of  fine 1117 

fine  to  be  paid  to  commissioner 1118 

corporation  counsel  to  prosecute  proceedings  to  enforce 

fines 1119 

actions  for  penalties  to  be  brought  in  name  of  city 1119 

compromise  and  discontinuance  of  actions  for  penalties.  1119 
report  of  corporation  counsel 1119 

5.  For  municipal  courts. 

how  selected 1110 

fine  for  non-attendance 1111 

9.  For  sheriff's  jury. 

drawing W£ 

how  selected 1112 

division  into  panels 111? 
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l«i7  a-nd  Jurors  —  Contlaned. 

HL   QUALIFICATIONS;    SELECTION    AND    ATTENDANCE    OF    TEIAL   JUBOtt 
ZM    KINGS  COUNTY. 

corrupt  omission  of  juror's  name,  felony • 1158 

willful  neglect  by  commissioner  a  misdemeanor 1169 

refusal  of"  or  false  information,  a  misdemeanor 1100 

suppression  of  notice  a  misdemeanor 1100 

false  certificate  of  physician  a  misdemeanor 1161 

1.  Qualifications;  exemptions. 

qualifications 1029,  1126 

exemptions  from  service   1127 

proof  of  right  to  exemption a 1128 

commissioner  to  receive  evidence  of  exemption 1132,  1186 

grounds  for  excusing  from  service 1180 

ft.  Commissioner  of  jurors. 

to  select  jurors  1182,  1135 

revision  of  jury  lists  under  supervision  of  justices 1132 

examination  of  jurors  as  to  qualifications 1132 

to  receive  fees  and  fines  for  benefit  of  county 1133 

to  provide  office,  etc.,  for  commissioner 1134 

to  receive  evidence  of  exemption 1136 

clerk  to  certify  attendance,  excuses,  fines,  etc.,  to  com- 
missioner  1181 

to  collect  fines   1106 

to  report  and  pay  over  money. %  1162 

8.  Jury  lists;  drawing;  attendance. 

length  of  service  required 1120 

how  selected. 1182 

assessors  to  return  persons  liable  to  service 1185 

to  be  selected  by  commissioner 1135 

how  selected   from  assessors'  returns 1185 

publication  of  notice  of  selection 1186 

preparation  of  list  of  trial  jurors 1187 

filing  list 1187 

supplemental  lists .# 1138 

ballots  to  be  prepared  and  deposited  in  box 1189 

notice  to  officers  to  attend  drawing 1140 

number  to  be  drawn 1140 

proceedings  preliminary  to  drawing 1141 

mode  of  drawing   1142 

minute  of  drawing    1143 

boxes  to  be  sealed  after  drawing 1143 

procedure  on  drawings  after  first *..  1144 

correction  of  lists    1145 

drawing  from  second  box  when  first  exhausted 1145 

panel  to  be  transmitted  to  sheriff 1146 

notice    to    attend    term 1129,1146 

days  fot  which  jurors  notified 1147 

power  of  judge  to  excuse 1147 

judge  may  change  day  of  attendance 1147 

commissioner  to   make  return  of  service 1148 

order  for  new  panel  during  term 1149 

drawing  of  new  panel  during  term 1149 

notice  to  new  panel  drawn  during  term 1149 

compensation  to  judges  for  services  relating  to 1151 

jurors  in  special  proceeding  before  county  judge 1150 

may  be  arrested  and  compelled  to  serve 1158 

4b  Imposition  and  enforcement  of 'fines, 

'fine  for  non-attendance 1152 

notice  to  delinquents  to  show  cause 1154 
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Jury  and  Jurors  —  Continued* 

III.  Qualifications;  selection,  etc. —  Continued. 

4.  Imposition  and  enforcement  of  fines — Continued. 

board  for  remission  and  enforcement  of  fines..........  1154 

powers  of  board • 1354 

commissioner  to  collect  fines 1155 

return  of  unpaid  fines 1155 

precept  to  levy  on  personal  property 1155 

enforcing  return  of  precept  by  commissioner 1156 

unpaid  fines  to  be  docketed  as  judgments 1156 

lien  of  unpaid  fines  on  real  property.  • 1156 

execution  for  unpaid  fine 1156 

discharge  of  lien  for  unpaid  fine. 1157 

IV.   SrXCXAL  oi  STRUCK  JURY. 

what  courts  may  order 1063 

terms  of  order  for 1063 

notice  of  striking 1064 

mode  of  striking • • 1065 

notice  to  jurors  to  attend 1066 

jury  formed  as  in  other  cases. 1067 

drawing  additional  jurors  or  talesmen 1067 

peremptory  challenges.  • 1067 

disqualification   of   clerk  or  commissioner  of  jurors   for   in- 
terest  1086 

party  applying  for  struck  jury  to  pay  expenses... 1066 

V.  Foreign  jury. 

copy  of  order  for,  to  be  delivered  to  sheriff. ................  1076 

mode  of  obtaining • ••••••••••  1071 

notice  of  drawing ........«.•..•..•..  1070 

notice  to  jurors  to  attend. ..•...•••.••.•.  1071 

VI.  Collection  op  fines  against  delinquents. 

See,  also, 

as  to  New  York  county,  supra,  II,  4. 

as  to  Kings  county,  supra,  III,  4. 

as  to  other  parts  of  the  state,  supra.  I,  ft. 

clerk  to  issue  warrant  to  collect  to  sheriff , 

to  whom  warrant  issues  when  delinquent  resides  in  another 

county 

levy  of  execution  on  personal  property  under  warrant 

arrest  of  delinquent  under  warrant 

return  of  warrant 2297 

{>roceedings  to  compel  sheriff  to  return  warrant 2297 
ssuance  of  new  warrant  on  return  of  first 2208 

clerk  of  court  to  make  schedule  of  fines  imposed 22& 

In  special  proceedings. 

fine  for  non-attendance   •••.••.......• 1195' 

notice  of  imposition  of  fine 1197 

remission  of  fine Vf* 

special  return  of  delinquency  and  fine 1198 

collection  and  remission  of  fine  by  county  clerk........  1196 

VII.  Trial  by  jury.     See,  also,  "  Trial;  "   "  Surrogate's  Court." 

feigned    issues    abolished 828 

to  be  had  as  prescribed  by  code 1190 

exclusion  of  jury   from  courtroom  during  argument  of  mo- 

tion   for  nonsuit U90 

venire  to  procure  jurors  not  necessary 1191 

what   issues  are   triable   by .^ .' 968 

specific  questions  where  jury  trial  not  of  right 825 

trial  may  be  continued  beyond  term 45 

jury  may  be  discharged  on  Sunday *    • 

issues  of  fact  in  partition 1544 
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Jfmrr  and  Jurors  —  Continued. 

VIL  Trial  by  jury — -Continued. 

▼lew  in  action  for  waste ••••• ••••••••  1659 

laaue  of  adultery  in  action  for  divorce 1757 

action  to  annul  corporation  triable  of  right. 1800 

in  nature  of  quo  warranto  triable  of  right 1050 

to  vacate  letters  patent,  triable  of  right 1958 

issues  of  fact  on  alternative  mandamus 2083 

order  for  trial  of  questions  of  fact  arising  on  prohibition ....  2009 
application    for   insolvent    debtor's   discharge  on    demand   of 

contesting  creditor 2188 

summary  proceedings  to  recover  possession  of  land 2247 

questions  to  be  stated  on  application  for  appointment  of  com-  __ 

mittee   for   incompetent    * 2884 

questions  of  fact  in  proceedings  before  surrogate  to  sell  realty 

to  pay  decedent's  debts : 2538 

In  New  York  county,  of  proceedings  in  surrogate's  court  for 

probate  of  will 2538 

upon  reversal  of  decree  of  surrogate  in  probate  case 2588 

,  action  to  determine  validity  of  will,  triable  of  right 2658a 

demand  for,  in  justice's  court • • 2990 

in  marine  causes  in  N.  Y.  city  court... 8186 

VIII.  Formation  op  the  jury  at  trc  trial. 

clerks  to  prepare  and  deposit  ballots 1163 

to  draw  ballots  1164 

mode  of  drawing 1165 

persons  drawn   from  jury 1166 

disqualification   f or(  relationship 1166 

objection  for   relationship 1166 

ballots  drawn  deposited  in  second  box 1167 

returned  to  first  box  when  jury  discharged 1168 

of  absent  and  excused  jurors  returned  to  first  box 1169 

second  fury  may  be  drawn  before  first  discharged 1170 

when  talesmen  to  be  procured   or  jurors  drawn   from  third 

box 1171,  1172 

disqualification  of  sheriff  to  summon  talesmen 1173 

notice  to  talesmen  and  ■  return  thereon 1174 

fine  of  talesmen  for   non-attendance 1174 

exceptions  and   challenges  to  talesmen 1174 

no  objection  that  jurors  not  on  original  panel 1179 

peremptory  challenges. 1178 

no  challenge  because  officer  drawing  party  or  interested....  1177 

a  because  officer  notifying  party  or  interested 1178 

not  disqualified  because  resident  or  taxpayer  of  municipality.  1179 

stockholder  of  corporation  party  subject  to  challenge 1180 

employee  of  party  subject  to  challenge  1130 

challenges  tried  by  court  only  11P0 

review  of  determination  of  challenges 1180 

IX.  Verdict. 

trial  deemed  to  continue  until  verdict •••••• 992 

may  be  discharged  on  Sunday • 6 

discharge  on   failure  to  agree • • 1181 

proceedings  after  disagreement    1181 

plaintiff  cannot  submit  to  nonsuit  after  jury  retires 1182 

to  assess  damages  in  action  for  money 1183 

to*  find  single  damages,  and  court  to  increase,  when  double, 

etc.,  damages  given   1184 

rendition  of  verdict,  subtect  to  opinion  of  court 1185 

general   and  special  verdict  defined 1186 

when  general  or  special  verdict  to  be  rendered 1187 

appeal   from  judgment  where  general  or  special  verdict  ren- 

fc  »    acred.    .    .    ..7 1187 

'  special   finding  controls   general  verdict 1188 

entry  of  verdict   f 1189 
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Jury  amd  Jurors  —  Oontlsraed* 

IX.  Verdict  —  Continued. 

entry  of  judgment  on  verdict ••••• 1HV 

mistake  in  name  of  juror  cured  by  judgment  on  verdict,  etc. .     721 
no  civil  or  criminal  liability  for  verdict 1198 

X.  Fees  and  compensation  of  jurors. 

fees 3313 

mileage 3314 

supervisors  may  make  allowance 3314 

extra  pay  upon  protracted  trials % 3315 

fees  in  special   proceedings 331t 

compensation   on  commission   for  appointment   of   committee 

of  incompetent 2333 

sheriff's    fees    for  notifying.. 3307 

presentation    of    claims    by    jurors    and    disposition    of    un- 
claimed   fees    3331a 

XI.  Jurors  and  jury  trials  in  justices'  courts. 

delivery  of  jury  list  to  justice 2860 

venire 2991 

in  action  between  two  towns  or  cities 2988 

delivery,  execution  and  return  of  venire 2808 

preparation  of  ballots   299J 

drawing  jurors. 2896 

attachment  against  jurors  in  default 2906 

new  venire.   29OT 

talesmen 2987 

jurors'   oath 2998 

mode  of  hearing  cause 2980 

rendition  of  verdict 3007 

discharge  on  disagreement 3008 

new  venire   on   disagreement 3808 

imposition  and  collection  of  fine  against  defaulters 3009 

fees. • 3320 

Justice  of  the  Pesvee  and  hi*  Court. 

included  in  term  M  judge  " 3343 

not  a  court  of  record 3 

removal  of  action  to  county  court  of  Rings 2984 

provisions  applicable  to  Rochester  municipal  court 3290 

provisions  relating  to  justices'  courts  in  Brooklyn,  see  "  Brook* 
lyn  Justices'   Courts." 

county  court  may  remit  fine  imposed  by 1S3 

may  discharge  person  committed  for  non-payment  of  fine    363 

1  Powers  and  duties. 

application  of  general  provisions  of  code 3134 

tavern-keepers  disqualified 2908 

members  of  legislature  not  compelled  to  act  as 2867 

general  powers.  . 2808 

may  be  excused  from  serving  as  juror.  * 1083 

when  to  attend  drawing  of  jurors 1046 

to  hold  court  within  his  town  or  city. 2888 

court  not  to  be  held  in  room  where  traffic  in  liqaor  author- 
ized  288G 

when  office  to  be  kept  open 8141 

may  take  oaths  and  affidavits 842 

to  furnish  transcripts  and  copies .%:.'  3148 

may  give  transcript  of  judgment  after  expiration  of  term....  3083 

proceedings  before,  may  be  proved  by  justice's  oath 840 

to  make  return  on  appeal  after  expiration  of  term ««4  3064 

transfer  of  action  on  expiration  of  term 4160 

because  justice  material   witness.. i    HM 

re  upon  transfer  of  action •     •••«••••••*  Qs? 
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Jssstlce  of  the  Peace  and  nta  Court  —  Con  tinned* 

I.  Powers  and  duties  —  Continued. 

costs  upon  transfer  of  action  to  'another  justice 8163 

reward  to  constable  forbidden • 8186 

not  to  be  interested  in  litigation 8137 

inducements  for  business  prohibited 3187 

misdemeanor  to  violate  provisions 3188 

forfeiture  of  office  for  violation  of  law 8138 

purchase  of  claim  or  interest  in  action  by  justice  or  con- 
stable a  defence  3189 

failure  to  pay  over  money  a  misdemeanor 2153 

forfeiture  of  office  for  failure  to  pay  over  money 8168 

II.  Mandates  of  justice. 

general  requisites.  . 8186 

containing  blanks  are  void 8136 

constable  to  execute  in  person 8167 

authorization  to  private  person  to  execute 8166 

sheriff  to  execute  in  case  of  resistance 8168 

* 

III.  Books  and  pafses  of  justice. 

docket  book. 8140 

entries  to  be  made  in  docket  book 3140,  8141 

index  to  docket  book 8142 

papers  to  be  filed  and  preserved 8184,  8143 

to  deposit  books  with  town  or  city  clerk  on  removal 8144 

certificate  to  docket  book  deposited  with  town  or  city  clerk. .  3146 
town  or  city  clerk  to  demand  books  or  papers  upon  expira- 
tion of  term • 8146 

txanscript  of  judgment  after  death,  etc 8146 

compelling  delivery  of  books  or  papers  to  town  or  city  clerk.  8147 

entries  in  docket  book  presumptive  evidence 3148 

in  case  of  death  or  absence,  proceedings  may  be  proved  by 

ci  i£iiial  minutes  or  sworn  copy #.     940 

transcript  from  docket  book,  subscribed  and  authenticated,  is 

evidence    939 

docket  book  and  certified  transcript  are  evidence  in  justice's 
court    938 

IV,  Punishment  op  cexminax.  contempts. 

power  to  punish 2870 

fine  and  commitment 2871. 

offender  to  be  heard 2872 

warrant  to  bring  offender  before  court. 2872 

record  of  conviction  2873 

requisites  of  commitment 2874 

fine  to  be  paid  to  overseer  of  poor • 2876 

V.  Jurisdiction. 

must  be  expressly  conferred 2861 

general  \:ivil  jurisdiction 2862 

cases  excluded  from 2863 

may  render  judgment  by  confession 2864 

actions  by  or  against  corporations 2866 

town  or  county  officers 2866 

by  executors,  administrators  and  trustees 2866 

b7  receivers  in  supplementary  proceedings 2866 

bow  affected  by  residence  of  parties 2869 

residence  of  corporation  2969,  2879 

of  railroad  corporation   2869,  2880 

of  express  companies  2869,  2881 

of  summary  proceedings  to  dispossess 2234 

discontinuance  when  accounts  exceed  $400 2960 

of,  on  answer  of  title  to  real  property 2961-2968 
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Justice  of  the  Peace  and  his  Court  —  Contlmi 

VI.  Summons. 

action  commenced  by  service  of  summons  or  appearance....  2876 

contents  of  summons    28H 

when  returnable 2877 

when  accompanied  by  order  of  arrest 2877 

time  and  manner  of  service   2S7s 

service   on  corporation    28Ty 

on  non-resident  partnership,  etc 287y 

on  railroad  corporation    2880.  2SS2 

on  express,  insurance  and  telegraph  companies. .   2881,  2*82 

designation  of  unknown  defendants   28S4 

return 2SS3 

second  and  third   summons    2883 

relation  back  of  second  and  third  summons 2i*3 

service  on  defendant  with  warrant  of  attachment 2910 

VII.  Appearance  of  parties. 

to  wait  one  hour  for  appearances 2883 

may  be  in  person  or  by  attorney 2SS6 

appointment  of  guardian  ad  litem  for  infant  plaintiff 2S3? 

proof   of   attorney's   authority    2890 

plaintiff  must  prove  case  except  where  a  verified  complaint 

is  served 2891 

effect  of  failure  of  defendant  to  appear 2S&S 

constable  and  law  partner  of  justice  not  to  act  as  attorney..  2889 

VXtL  Obdir  or  auest. 

grounds  for  granting  order ••••••••.........•.......  2894 

not  to  be  granted  against  female 2894 

in  what  actions  order  may  be  granted. 289? 

sufficiency  of  papers  .........•••••••••.............. 2896 

plaintiff's  undertaking  on • I..|.  2896 

contents  of  order ..••... 2897 

execution  of  order . 299* 

constable's  return ••••.... 2899 

when  summons  accompanied  by  order  returnable 2877 

plaintiff  must  appear  when  notified . 2896 

defendant  to  be  xept  in  custody.; •••••••..•..••••.....  2900 

motion  to  discharge  from  arrest. .............. ............  2901 

effect  of  order  discharging J.  2902 

discharge  of  defendant  on  adjournment  by  plaintiff 2991 

privilege  from  arrest  not  abridged  or  affected 2901 

proof  of  extrinsic  facto  necessary  in  actions  for  misappro- 
priating funds. •.•••••...... 
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tX.  Attachment  of  property. 

In  what  actions  warrant  may  be  granted 2906 

affidavit  on  application ". 2906 

grounds  for  issuing mu/m  290(5 

warrant  to  be  issued  with  summons.. .... .[  2907 

form  and  contents  of  warrant 2907 

plaintiff's  undertaking "..".."  2903 

execution  of  warrant  .  .   ?!!!!!!! U !  2908 

sale  of  perishable  property   !*!!!!!!!!  290S 

service  of  summons  and  warrant  on  defendant  ............  2010 

undertaking  by  defendant 2PU 

redelivery  to  defendant *."..".*.  2911 

claim  by  third  person   ....!.  2912 

bond  of  claimant  and  delivery  thereon.. ....  2912 

judgment  in  action  on  bond  of  claimant 2913 

action  .by  defendant  on  claimant's  bond 2914 

return  of  warrant 2915 

motion  to  vacate  or  modifv  warrant. .". .  .V.V." ! !  2916 

to  increase  plaintiff's  security 291€ 

effect  of  vacating  warrant  on  jurisdiction 2I1T 

proceedings  when  summons  not  personally  served '.  2919 

effect  of  Judgment  when  summons  not  personally  served 2919 

execution  on  judgment  wher  summons  not  <>ersonally  semi.  SS8 

1808 
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X.  Replevin. 

jurisdiction  of  action  •••••••••••••••>••••••••• ••••••• 

when  action  may  be  brought.  .••• « •  •  • •••  2910 

requisition  to  issue  concurrently  with  summons • 2930 

affidavit  and  undertaking  ••• ••••.......... 2920 

requisition 2921 

execution  of  requisition 2922 

service  of  summons,  affidavit  and  requisition  on  defendant. . .  2922 

return  of  constable 2928 

exception  by  defendant  to  sureties  on  plaintiff's  undertaking.  2924 

proceedings  by  defendant  to  reclaim  chattel 2925 

justification  of  sureties   2926 

to  whom  chattel  to  be  delivered 2927 

penalty  for  wrong  delivery  of  chattel 2928 

claim  of  title  by  third  person 2929 

defendant's  answer  may  demand  judgment  for  return 2980 

execution  on  judgment  for  delivery 1873,  1731,  2981 

damages  for  injury  to  chattel 1722,  2931 

Terdict 1726,  2981 

final  judgment,  docketing,  etc 1730,  2931 

Issuance  of  execution  8088 

action  on  undertaking  1733-1735,  2931 

proceedings  when  summons  not  personally  served 2982 

action  not  affected  by  failure  to  replevy 9988 

JCL   PUADIlfOt. 

when  issue  to  be  joined 2964 

issue  to  be  joined  before  adjournment  had <• 2934 

pleadings  enumerated 2985 

complaint 2936 

verification  of  written  complaint    2930 

joinder  of  causes  of  action   293? 

answer , 2936 

verification  of  written  answer    2938 

demurrer 2938 

amendment  on  decision  of  demurrer   ,  •  ■  293U 

may  be  oral  or  written   2940 

general  rules : .  .*. 294U 

setting  forth  account 2941 

instrument  for  payment  of  money '. '. . .  2941 

bill  of  particulars ....'..  2942 

immaterial  variance  to  be  disregarded  '•  .  -2943 

amendments ■- 2944 

counterclaims '-v.  • .  2945 

of  party  suing  or  sued  in  representative  capacity 2946 

when  neglect  to  counterclaim  bars  action 2947,  2948 

XII.  Answer  of  title  to  seal  property  and  proceedings  thereon. 

answer  of  title  to  real   property   2951 

undertaking  of  defendant  on  answer  of  title 2952 

discontinuance  of  action  in  justice's  court    2954 

in  what  court  new  action  may  be  brought 2953 

effect  of  failure  to  give  undertaking 2955 

dismissal  when  question  of  title  raised  by  plaintiff 2956 

pleadings  in  new  action   2957 

when  undertaking  before  justice  available    2957 

as  to  one  of  several  causes  of  action 2958 

XIII.  Actions    to    foreclose    mechanics'   liens    in.       See    "Fore* 

closure;"  "Mechanics'  Liens." 

XIV.  Frocudlnfs  ?oa  suffering  animals  to  stray.     See  "  Strays.* 
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XV.  Adjournments. 

by  justice. ..,,....,.., 2953 

cm  application  of  plaintiff , 2P60 

of  defendant 2*51 

undertaking  on  application  by  defendant 29£! 

without  undertaking;  when  defendant  in  custody 29<3 

undertaking  for  discharge  of   defendant   from  custody  pend- 
ing adjournment 296T 

discharge  of  defendant  on  adjournment  by  plaintiff 29*>4 

subsequent  adjournments  on  application  of  defendant 2963 

may  impose  tei  ms  op  adjournment 2966 

not  to  exceed  ninety  days 296S 

en  issuing  attachment  for  witness 2967,  29f> 

adjournment  pending  return  of  commission  to  take  testimony.  293 

XVI.  Witnesses. 

general  provisions  relating  to  6u.bpcenas.  not  applicable £50 

when  subpoena  may  issue ,,,.,,.,, 2MB 

service  of  subpoena   ..........  297i> 

attachment  against  defaulting  witness , , , , 2971 

execution  of  attachment  ,«,.*....,.«. 2972 

who  liable  for  fees  on  attachment , 2972 

execution  of  attachment  in  adjoining  county. . , . . , 2973 

fine  for  refusal  to  attend  or  testify « , m . , 29T4 

imposition  of  fine   2975 

minute  of  conviction  of  delinquent  witness 237f 

execution  for  fine  against  delinquent  witness •••••...  2977 

application  of  fines  of  delinquent  witnesses.  •• 2975 

defaulting  witness' liable  in  damages 2979 

oath , 30** 

commitment  for  refusal  to  be  sworn 3001 

contents  of  warrant  of  commitment. .......  ...  3M2 

imprisonment  of  recusant  witness. ...... ........... SONS 

adjournment  for  recusancy  of  witness - .  5WU 

determination  of  competency  of  witness 3»X6 

adjournment  on  issuing  attachment  for  witness........  2967,  29® 

may  compel  production  of  books  by  order. 867-869 

].        habeas  corpus  to  bring  up  prisoner  to  testily  ui  suit  pending 

before. ..,.., 2010,  2011 


f-*. 


XY$T.  Commission  to  task  testimony. 

»<•  .     to  examine  witness  upon  interrogatories.* ............  2989 

*  '  orally 29*1 

<>'"       when  and  how  commission  granted ..... • 29KJ 

''''        adjournment  of  trial  pending  return... . 29& 

execution  and  return  of  commission 29M 

receipt  of  commission  and  return  by  justice 3965 

&  certificate  of  execution   • 2986 

admissibility  and  effect  of  depositJQA. 2996 

powers  of  commissioners #  • .  • 2987 

V  XVIII.  Jury  and  jurors.    See,  also,  "  Jury  and  Jurors.90 

delivery  of  jury  list  to  justice 2900 

venire. 2991 

in  actio*  between  two  towns,  etc 2996 

peremptory  challenges 1176 

constable  to  keep  jury  after  charge 3006 

oath  of  constable  to  keep  jury 3006 

rendition  of  verdict 3007 

discharge  on  disagreement 9060 

new  venire  on  disagreement  of  jury • 3006 

imposition  and  collection  of  fine  against  defaulters 3009 

delivery,  execution  and  return  of 
preparation  of  ballots 

1300 


Juatlce  of  the  Pence  and  bin  Court  —  Continued. 

Will.  Jur*    and    jurors  —  Continued. 

drawing   jufors    209R 

attachment  against  jurors  in  default 2996 

new   venire . 2907 

talesmen    2097 

juror's  oath   2998 

to  hear  proofs 2999 

juror's    fees   3326 

XIX.  Trial. 

effect  of  failure  of  defendant  to  appear 2988 

effect  of  verified  complaint  where  defendant  fails  to  appear.  2988 

justice  to  try  facts  if  jury  not  demanded 2989 

demand  of  trial  by  jury   2990 

j  urors  to  hear  proofs   2999 

witness'  -oath  .     3000 

commitment  «#  recusant  witness    3001,  3002 

adjournment  for  recusancy  of  witness  3003 

admissibility  of  ex  parte  affidavit * 3004 

determination  of  competency  of  witness   3005 

constable  to  keep  jury  after  charge 3006 

rendition  of  verdict 300/" 

plaintiff  need  not  be  called  before  verdict  received . 3007 

nonsuit  or  discontinuance  not  permitted  after  charge  of  jury.  3007 

discharge  of  jury  on  disagreement 3008 

new  venire  on  disagreement  of  jury 3006 

part- of  vercLct  or  decision  may  be  remitted 3016 

XX.  Judgment. 

plaintiff  to  prove  case  on  defendant's  default 2988 

offer  of  judgment  by  way  of  compromise 2892 

dismissal,  when  account  exceeds  $400 2950 

of  nonsuit 8013 

on  verdict  or  decision , 3014 

when  to  bo  rendered  and  entered , 3015 

on  counterclaim    • 2949 

entry  on  remission  of  part  of  verdict  or  decision   3016 

transcript  may  be  docketed  within  six  years 3017 

issuing  execution 3017 

lien  upon  real  property 3017 

execution  against  person    3018 

docketing  transcript  of,  in  action  for  chattel 3019 

docketing  transcript  in  another  county 3022 

Justice  may  give  transcript  after  expiration  of  term 3023 

transcript  by  town  or  city  clerk  after  death,  etc.,  of  justice . .  3146 
not  affected  by  discbarge  from  imprisonment  on  execution . .  3037 

judgment-roll  on  appeal. 3061 

rendition  and  entry  against  joint  debtors 3020 

execution  on  judgment  against  joint  debtors 3020 

docketing  transcript  of  judgment  against  joint  debtors 3021 

action  on  judgment  against  joint  debtors 3021 

how  proved  in  action  on 3155 

costs  in  action  on  judgment. 3154 

transcript    of   docket,    etc.,   of    justice   of    another   «tate   pre- 
sumptive evidence  of  j  urisdiction,  etc 948 

authentication  of  transcript  of  docket,  etc.,  of  justice  of  an- 
other state  949 

oral  proof  of  proceedings  and  judgment  of  justice  of  peace  of 

another    state 950 

proof  of  judgment  of  justice  of  another  state  may  be  re- 
butted         951 

1.  By  confession. 

entry    , 3010 

mode  of  confessing  judgment , 3011 

when  judgment  void. 3012 

ISOl 
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XXI    Executions. 

county  clerk  to  issue  on  docketed  judgment .  „  3017-9010 

on  judgment  docketed  with  county  clerk 3LM3 

when  justice  may  issue r 3U24 

general  requisites  ol   302 

en  judgment  for  money &x& 

renewal  of 3UC7 

exempt  property 3tt!8 

indorsement  of  levy 3uc2J . 

notice  of  sale / 3uc29 

mode  of  levy 3u&) 

of  safe 3UB0 

return  by  constable 3081 

may  be  issued  after  discharge  from  imprisonment 3037 

issuing   on    judgment    for    delivery    of   chattel 30BB 

issue   where   ofhee  of   justice   becomes  vacant 3141 

action  against  constable  lor  failure  to  return.... ..... .......  3038 

constable  not  to  act  under,  after  return  day. SOW 

action  against  constable  for  money  collected. 3041 

constable  must  complete,  after  term  expires SfcHS 

against  person S01S 

on  judgment  for  money 3u26 

arrest  and  imprisonment  under 3032 

imprisonment  on  judgment  for  penalty  or  forfeiture....  3083 

limit  of  imprisonment. - 3063 

affidavit  and  discharge • •• SQS4 

penalty  Tor  wrongful  refusal  to  discharge 3035 

affidavit  a  defence  for  action  to  escape 3036 

discharge  not  to  affect  judgment •• 3087 

KXII.  Appeals. 

judgment  reviewable  only  by  appeal 9044 

who  may  appeal ^ • 9045 

to  what  court  appeal  to  be  taken 3015 

when  and  how  taken 3046 

from  order  on  demand  for  possession  of  strays 3108 

from  final  order  on  proceedings  for  sale  of  strays 3101 

service  of  notice  on  justice 3017 

payment  of  costs  and  justice's  fee • 3017 

service  of  notice  on  respondent • 304? 

supplying  defects,  etc.,  in  perfecting  appeal 3049 

undertaking  to  stay  execution 3CG0 

when  stay  of  execution  operates 3051 

filing  undertaking  when  justice  is  dead 3052 

justice's  return 3063 

demand  of  new  trial  as  of   right,  see  infra,   XXIII.  "  New 
Trial  on  Appeal." 

justice  to  make  return  after  term  of  office 9054 

compelling  further  return 2W55 

determination  of  appeal  when  justice  unable  to  make  return..  3056 

when  error  in  fact  alleged 3057 

restitution  upon  reversal 3068 

setting  off  costs  and  recovery 3059 

costs  below  included  in  disbursements SOW 

judgment-roll 9061 

stipulation  by  respondent  for  reversal 300 

hearing. 3062 

dismissal  for  failure  to  prosecute. • 30GZ 

papers  on  appeal   • 3063 

judgment 9063 

costs  of,  appeal 9063 

new  trial  on  appeal  from  judgment  by  default • 3064 

proceedings  on  new  trial  before  justice 

to  whom  costs  awarded «...••••••• 

•mount  of  co   s ..•••••••»•••..•€ 
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XXIII.  New  trial  on  appeal. 

demand  for  new  trial  as  of  right * 8068 

in  appellate  court  8008 

undertaking  required. 8000 

offer  to  compromise  before  return 8070 

award  of  costs  on  new  trial  on  appeal * 8070 

proceedings  in  appellate  court 8071 

offer  to  compromise  after  return • •  8072 

amount  of  costs  on 8078 

XXIV.  Costs. 

guardian  ad  litem  of  infant  plaintiff  liable  for 9887 

of  infant  defendant  not  liable  for 2888 

what  costs  consist  of. • 8074 

to  prevailing  party 8074 

when  allowed  to  neither  party 8075 

on  demurrer 8077 

on  judgment  of  nonsuit 8018 

after  verdict  or  decision 8014 

for  one  of  several  defendants 8060 

in  action  of  replevin 8078 

on  discontinuance  on  answer  of  title  to  real  property 2954 

on  dismissal  when  title  to  realty  pleaded  by  plaintiff 2960 

on  removal  of  action  to  county  court  of  Kings  county 2934 

on  transfer  of  action  to  another  justice 8152 

in  action  on  judgment .( 8154 

of  action  brought  on  discontinuance  on  answer  of  title 8285 

payment  of,  on  service  of  notice  of  appeal 8047 

setting  off  costs  and  recovery  on  determination  of  appeal 8059 

costs  below  included  in  disbursements  recoverable  on  appeal . . .  8000 

of  appeal  when  new  trial  ordered • 8068 

to  whom  awarded  on  appeal 8066 

amount  limited 8076 

of  costs  on  appeal 8067 

on  new  trial  on  appeal 3073 

taxation 8078 

increased,  In  action  founded  on  official  act 8079 

fees  on  attachment  of  defaulting  witness 2972 

recovery  of  costs  wrongfully  collected 8081 

XXV.  Fees. 

special  provisions  for,  not  affected 8880 

?Tovisions  apnlv  to  civil  cases  only 8882 

ees  to  be  paid  before  services  rendered • 8828 

adverse  party  may  pay  fees  and  tax *.....  8829 

of  justice,  generally 3822 

of  witnesses 8827 

on  commission  to  take  deposition 8826 

on  sale  of  animal;  found  straying 8092 

of  constables 8823 

constable's  affidavit  upon  claim  for  travel  fees 8824 

Justice's  Court  of  Troy. 

See.  "  Troy,  Justice's  Court  of  the  City  of/* 

Jur  tlfloatlom. 

See  "  Bonds;  "  "  UNDeRTAKiNGE." 

K. 
KlnfTM  County. 

fees^  of   recording  officers 3332a:3332d 

special    proceeding  begun   before  one   judge    may   be   continued 

before    another    26 

interpreters    in     94 

court  officers,  messengers  and  attendants  in. 95 

1803 
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duties  of  court  officers,  messengers,  and  attendants  In 

.  clerks   to    justices    in JJ 

term   of   office  of  jail  physician....: 126 

jail   liberties    for    J45 

of  stenographers  of  supreme  court .- 254 

assistant  stenographers  f ot  supreme  court 255 

Stenographers    for    county   court -??? 

designation  of  deputies  to  act  for  clerk  of  surrogate's  court..  25112 
designation  of  additional  clerk  to  exercise  surrogate's  powers..  25CC 

stenographers    for    surrogate's    court 249o 

clerks   to  judges  of  county  court SJW 

interpreters   for   surrogate  s  courts  in 2494 

officers   exempt   from   jury   service 1127 

proof  of   exemption 112N 

trial   jurors   in,   see   "Jury  and  Jurors.** 

stenographer   for  surrogate's  court  in 2495 

public     administrator     for 2594 

removal  of  action   from  justice's  to  county  court..... 2934 

county  clt  rk's  fees  in ...» 3305 

sheriff's   fees   in 3308 

fees  of  constables  and  deputy  sheriffs  for  attending  court 3312 

costs  in,  when  recovery  under  $500  and  $250 3228 

security  for  costs  in  county  court 8268 

records  in  register's  office  not  to  be  removed  on  subpeena 868 

I* 

Laborer. 

denned 3398 

Lakes. 

place  of  trial  of  actions  for  penalties  for  offences  committed  on.    9?3 

Landlord  and  Tenant. 

relation  presumed  to  continue  for  twenty  years •"& 

action  ot  ejectment  for  non-payment  of  re-* 150\\  1505 

stay  on  payment  of  arrears 1506 

judgment  to  state  amount  of  arrears «...  1507 

restoration  of  possession  on  payment  uftcr  judgment....    *50r 
order  to  restore  possession  on  payment  after  Judgment...  1M0 

when  use  of  property  set  off  against  arrears .510 

action  for  waste  against  tenant  for  years 1651 

forfeiture  of  unexpired  term  for  malicious  waste. . , 1<m* 

summary  proceedings  to   remove  tenant,   see   "  Summary  Pro- 
ceedings to  Dispossess." 

warrant  to  dispossess  tenant  cancelr  term  of  lease. 2253 

action   for  accrued  rent  not  affected  by  warrant  to  dispossess 

tenant 2233 

stay  of  judgment  for  rent  pending  apper!,  stays  also  dispossess 
proceedings. 1310 

Land  Office,  CommisKioners  of. 

action  to  vacate  letters  patent,  see  "  Letters  Patent.'* 

reports  of  recoveries  of  property  escheated,  etc 1081 

liaxr  School  a. 

admission  of  graduates  as  attorneys 08 

Lease. 

ejectment  for  non-payment  of  rent,  see  '*  Ejectment;  *"  "  Land- 
lord and  Tenant."  

warrant  to  dispossess  tenant  cancels  terra  of , 2301 

action  for  accrued  rent  not  affected  by  warrant  to  dispossess...  2258 
power  of  committee  of  property  of  incompetent  person  to  make.  2338 
proceedings  to  lease  real  property  or  ui.'ant  or  i incompetent  per- 
son, see  "  Salk  of  Real  Property." 

power  ot   temporary   administrator  to  make 2800 

deemed  assets  in  hands  of  exc julors,  etc 2873 

decree   to  lease  decedent's   property  to   pav  debts 2707 

proceedings    to    lease    corporate    real    nrobertv.    see    "  Co*  fob  a. 


INDfcX. 

leasehold. 

•  •■  *  safe  of,  on  execution  as  real  property 1430 

Legacies. 

See  "  Surrogate's  Coubt." 


fcie>flpatees. 

See,  also,  "  Decedents'  Estates;  "  "  Legacies;  "  *'  Suafco- 
gates'  Courts." 
creditor's  action  against,'  see  "  Credttcrs'  Actions;  "   "  Decs- 
dent's    Estates." 

not  to  be  arrested  when  sued  as  representative i 655 

execution   against   property  in   hands  ot 1371 

no  execution  against  oecedent,  exceot,  etc 1379 

issuance  of  execution  by  leave  against  decedent's  property...  1380 
action  by  legatee  against  executor  for  legacy 1819,  1820 


I«e*jrlslature. 

report  of  court  of  claims 271 

committee  of,  may  issue  subpoena 854 

members  disqualified  as  trial  juror*   during  session 1029 

not   compelled   to  act  as   justice   of   the   peace.  ...*»•». .  1867 

no  fee  to  be  charged  for  administering  official  oath. . .  > +.  v . .  3289 


Legitimacy, 

of  issue  of  -marriage  annulled  because  former  hustsnd  or  wife 

living 1745 

because   parties   under    age 1749 

of  issue  not  affected  by  divorce  of  husband 1759 

of  whole  issue  presumed  in  action  for  divorce  c;ainst  wif»» . .  •  1760 
of  child  born  after  offence  charged  may  be  tried  in  action  of 

divorce  against  wife   1760 

divorce   of   wife   not  to   affect  legitimacy  of  child   born   before 
offence  charged 1700 


Letters  of  Administration. 

See  "  Surrogate's  Court." 

Letters  of  Guardianship. 

See  "  Surrogate's  Court." 

Letters  Patent. 

limitation  of  action  by  person  claiming  under. , •  • ob*3 

after  annulment  of 364 

action  by  attorney-general  to  vacate  or  annul 1957 

to  vacate  to  be  brought  in  name  of  people 1984 

triable  of  right  by  jury. . . . : 1958 

copy  judgment-roll  to  be  filed 1959 

transcript  of  judgment  to  be  filed  with  county  clerk...  1900 
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Letters  Rogatory. 

may  issue  in  lieu  of  commission . . 

to  issue  only  on  written  interrogatories 913 

settlement  of  interrogatories  and  return  of  deposition 813 


Letters  Testamentary. 

See  "  Surrogate's  Court." 


Libel. 

included  in  term  "  personal  injury  " 

limitation    of    action 38* 

joinder  of  causes  of  action  for 4Si 

pleading  application  of  defamatory  words 

plea   of  justification   does   not  bar   evidence   of   mitigating  cir- 
cumstances   

preference  of  actions  for 7C 

fair  newspaper  report  of  public  proceedings  not  libelous,  1907,  BOS 

costs  when  recovery  is  less  than  $50 , 

excepted  from  jurisdiction  of  justice's  court. 

of  Albany   city    court. . .  .* 

of  Troy  justice's  court • 


'*• 


Libraries. 

not  subject  to  judicial   supervision lflW 

to  action  to  dissolve  corporation 18M 

to  action  by  people  to  annul  corporation 18M 

excepted  from  provisions  for  voluntary  dissolution  of  corpora* 
tions 1 MSI 

appointment  of  librarian  for  appellate  division.... SI 


Licenses. 

of  innkeepers  may  be  ordered  to  be  destroyed 


Liens. 

I.  In  general;  miscellaneous. 

foreclosure  of  mechanics'  lien  on  real  property,  see  M  Fore- 
closure; "  "  Mechanics'  Liens." 

of  chattel  liens,   see  "  Foreclosure." 

of  mortgages,  see   "  Foreclosure." 
proceedings  to  enforce  liens  on  vessels,  see  "  Vessels." 

"  lienor  "  denned   3398 

lienor  included  in  term  "owner"  in  condemnation  law 3358 

of  attorney  on  cause  of  action  for  services 66 

not  affected  by  client's   settlement W 

effect  of  filing  notice  of  pendency  of  action ltfl 

action    to   establish,    etc.,    triable    in    county    where    property 

situated ** 

creditor  consenting  to   insolvent's  discharge  must  relinquish.  2158 
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Liens  —  Continued. 

I,  jn  g«nbkal;  miscellaneous  —  Continued. 

barred  by  sale  on  foreclosure  by  advertisement  after  notice 

to    lienor    2396 

tnust  be  stated  at  time  of  judicial  sale  of  real  property 1678 

taxes,  etc.,  to  be  paid  from  proceeds  of  judicial  sale 1671 


XL    9r  JUDGMENTS. 

on  personal  property,  acquired  on  issuing  of  execution 1406 

order    of   preference   among  executions 1406-1408 

on  real  property,  judgment  not  a  lien  until  docketed 1250 

*  not,  until  judgment-roll  filed 1250 

of  judgment  of  court  of  claims 269 

of  final  judgment  in  replevin 1730 

of  judgment  of  justice's  court 3017 

in  New   York  of  order  to  enforce  fine  of  delinquent 

juror  .  .  . 1117 

of  unpaid  jury  fine  in  Kings  county 1156 

for  necessaries,  etc.,  on  earnings,  trust  income,  etc ... .  1391 

discharge  of  lien  for  unpaid  jury  fine  in  Kings  county 1157 

,  judgment  entered  after  death  of  party  not  a  lien 1210 

continues  for  ten  years  only  after  docketing 1261 

time  of  stay  not  included  in  ten  years'  period 1256 

binds  after-acquired  property    1251 

acquired  by  levy  after  ten  years 1252 

not  a  lien  on  interest  in  land  under  executory  contract 1253 

when  against  party  by  fictitious  name 1251 

amendment  of  judgment  against  party  by  fictitious  name....  1251 

purchase-money  mortgage  ranks  prior  to  judgment 1254 

order  suspending  lien  of  judgment  on  appeal 1256 

operates  from  entry  on  docket 1257 

in  counties  where  transcript  filed 1258 

restoration  on  affirmance  or  dismissal  of  appeal 1259 

cancellation   on  filing  of  satisfaction-piece 1260 

not  affected  by  cancellation  of  judgment   after   disharge   in 

bankruptcy     :  1268 

does  not  attach  to  real  property  acquired  after  discharge  in 

bankruptcy 1268 

after  reversal  or  modification  and  pending  appeal  to  court  of 

appeals 1321 

continues  three  and  a  half  years  after  letters  on   estate  of 

deceased   debtor    1380 

attaches  to  surplus  value  of  homestead  over  $1,000 1402 

preserving  lien  of  original  judgment  for  purpose  of  contribu- 
tion after  sale  on  execution 1486 

entry   on    docket   to    preserve   lien   of    original    judgment   to 

enforce  contribution    1486 

against  executor,  etc.,  not  a  lien  on  decedent's  realty,  unless, 

etc 1823 

preference    in    creditor's   action   on    realty   not    aliened    over 

individual   debt  of  heir,   etc 1862 

in  creditor's  action  not  lien   on  realty   aliened  before   notice 

of  lis  pendens  or  entry 1853 

not  affected  by  order  exempting  insolvent  from  arrest  or  im- 
prisonment   2198 

180T 


Liens  —  Continued* 

III.  AS  AFFECTED   BY  PARTITION. 

lienors  may  be  made  parties  in,  partition *  1539.  1541 

reference  to  inquire  as  to  partition 1551 

publication  of  notice  to  prove    liens 1562 

direction  for  sale  free  from  lien  of  debts  of  decedent 1533 

on   actual  partition,    Hen  on  undivided  6hare   attaches  only 

to  part  assigned  to  share 1540 

payment  into  court  to  satisfy  liens  on  shares  of  property  sold.  1563 

application  by  lienor  for  money  paid  into  court 1564 

payment  and  satisfaction  of  liens  on  shares  of  lands  sold.  1565,  15&1 
fin*!  judgment  confirming  sale  bars  liens  not  proved   after 

notice.  .  . .,....»... 1571 

XV.   AS  AFFECTED  BY  ACTION  FOE  DOWBJU 

inferior  Hens  attach  to  residue  on  admeasurement 1«15 

reference  to  ascertain  prior  to  sale  to  pay  dower  in  gross. . . .  1621 
property  may  be  sold  free  from  or  subject  to  liens 1622 

Lite  Estate*. 

See,  also,  "  Life  Tenant.** 

division  in  partition  when  life  estate  exists  in  undivided  share.  159 
investment  of  proceeds  of  land  sold  in  partition  paid  into  court 

for  benefit  of  life  tenant ♦ 1583 

action  for  waste  against  tenant  for  life., 1651 

forfeiture  of,  for  malicious  waste 1655 

life  tenant  holding  over  liable  for  full  profits 1964 

sale  of  life  estate  of  infant  or  incompetent  for  gross  sum 2368 

Life  Tenant. 

Proceedings  to  dxscovee  death. 

petition  for  production  of  tenant. ...... ........•» 2302 

contents  of  petition  .* ...»,..., • 2306 

service  of  petition  and  notice. 2304 

when  commission  to  issue 2305 

order  to  produce  before  court  or  referee 2305 

service  of  order  to  produce 2306 

hearing  before  referee '. 2336 

powers  of  referee '. 2306 

compensation  of  referee 2306 

habeas  corpus  to  produce  life  tenant 2307 

report  of  referee   2308 

dismissal  of  petition  on  production  or  proof  ef  existence. . . .  23TQ 

costs  on  dismissal  of  petition. . , 2309 

deemed  dead  if  not  produced  and  existence  not  proved 2310 

order  to  let  petitioner  into  possession 2310 

commission  to  issue  if  life  tenant  without  the  state 2311 

dismissal  for  failure  of  petitioner  to  take  o'jt  commission. . . .  2311 

open  commission  may  issue  without  interrogatories 231*7 

return  of  commission 231- 

petltfoner  to  give  notice  of  execution  of  commission 2312 

service  of  notice  of  execution  of  commission 2313 

poweTS  of  commissioner   2314 

life  tenant  must  be  produced  before  commissioner 2314 

taking  of  testimony  before  commissioner 2314 

proceedings  on  return  of  commission 231ff 

costs  of  proceeding   , , 2316 

restoration  of  property  on  proof  of  existence  of  life  tenant. .  2317 

action  by  person  evicted  for  rents  and  profits 2S15 

•rder  presumptive  evidence  only  in  e j ectmei. !:.... 
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Limitations  of  Action*. 

See    Surrogate's   Court. 

cases  included   within  the  statute    ...........  414 

special  proceedings  included  within  the  statute 414 

state  subject  to  same  limitations  as  private  persons 389 

against  non-resident  on  demand  barred  at  domicile   990 

cause  of  action  arising  in  another  state 390a 

bank  notes  and  bills,  etc.,  used  as  money  excepted   393 

causa  of  action  barred  by  statute  cannot  be   used  as  defence  or 

counterclaim   397 

■resumption  of   satisfaction  of  judgment    376 

must    be    pleaded    413 

Dleading  presumption  of  payment  of  judgment   378 

L   Foft   REAL   PROPERTY. 

by  state ...........  382 

by  grantee  of  state..* •••••••.•••••• 363 

after  annulling  patent  or  grant • 364 

seizin  within  twenty  years  necessary 365,  366 

within  twenty  years,  action  for  dower • 1596 

within  one  year,  ejectment  for  encroaching  wall 1499 

entry  effectual  only  when  action  begun  within  one  year 367 

possession  presumed  from  legal  title • .  • .  • •  368 

occupation  presumed  to  be -under  legal  title 368 

adverse  possession  under  written  instrument  or  judgment....  369 

what  constitutes. 870 

adverse  possession  not  founded  on  written  instrument •  371 

what  constitutes 372 

relation  of  landlord  and  tenant  presumed  to  continue 878 

right  of  possession  not  affected  by  descent  cast 374 

disabilities  from  infancy,  insanity  and  imprisonment. ...... •  876 

IL  Actions  other  than  to  recover  real  property. 

L  Within  twenty  years. 

sealed  instruments .....••..••.••.••..•••«.....•  881 

to  redeem  from  mortgage ••••....••.•  879 

on  judgment  of  court  of  record.  •• • •••  876 

S.  Within  ten  years. 

actions  not  otherwise  provided  for.. • •••••  888 

by  state  to  recover  public  funds • 1973 

proceedings  supplementary  to  execution 2435 

&  WitMn  seven  years. 

application  for  leave  to  defend  after  judgment  by  default 

on  service  by  publication. • 445 

4.  Within  six  years. 

simple  contracts 882 

to  recover  chattel   • • 382 

for  fraud 382 

to  establish  will  382 

Injury  tc^property • 382 

personal   injury.   . 382 

judgment  of  court  not  of  record 382 

docketing  transcript  of  judgment  of  justice's  court 9017 

ft,  Within  five  years. 

to  annul  marriage 1752 

divorce. • 1758 


INDEX. 

Limitations  off  Actions  —  Continued. 

II.  Actions  other  than  to  recover  real  property  —  Continued. 

6.  Within  three  years. 

against  executors,  etc.,  to   recover  chattel 3S3 

for  taking  or  detaining  personal   property 383 

for  personal   injury   resulting  from   negligence 383 

for  penalty   to   person   aggrieved 383 

for  penalties  against  directors  and  stockholders  of  banks 

and    moneyed    corporations 94 

against  constable  for  official  acts  or  omissions 383 

for  non-payment  of  money  collected  on  execution. 383 

7.  Within  two  years. 

for  causing  death    jy  negligence 1903 

for  damages  for  encroaching  wall 1499 

assault  and  battery  384 

criminal   conversation    381 

false    imprisonment    3&4 

forfeitures  to  state 384 

libel  . 384 

malicious   prosecution    3M 

malpractice .• 384 

penalties  to   the  state 384 

by  state  for  penalty  recoverable  by  any  person  who  may 

sue 387 

seduction 7 384 

slander 384 

motion  to  vacate  judgment  for  error  in  fact 1290 

&  IVithin  one  year. 

ejectment  for  encroaching  wall. 1499 

for   seizure    of   strays 3107 

penalty   recoverable   by   any   person   who   may    sue 3&7 

against  sheriff*  for  official  act  or  omission 385 

against  coroner,  for  official  act  or  omission 38a 

against  officers  other  than  sheriff,  etc.,  for  escape 385 

motion  to  vacate  judgment  for  irregularity 1282 

9.  Within  six  months. 

on  claim  rejected  bya  executor  or  administrator 1822 

notice  of  claim  against  state 264 

10.  Within   four  months. 

relief  by  certiorari  to  review   determination 2125 

11.  Within  three  months. 

by  claimant  for  taking  chattel  in  replevin 1710 

III.  Disabilities. 

must  exist  when  right  of  action  accrues 408 

several,   no  limitation  until   all  removed 409 

of  aliens  during  war 4M 

of  next  of  kin,  legatees  and  creditors '..    382 

by  infancy,  insanity  and  imprisonment  for  crime 396 

on  application  for  certiorari  to  review  determination 2MW 

in   action    for   dower 1596 

on  motions  to  vacate  judgments  for  irregularity  or  error  in 
fact 1291 
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Limitations  of  Action*  —  Continued. 

IV.  Interruption  and  suspension. 

partial  .payment  avoids  presumption  of  payment  of  judgment.  376 

avoiding  effect  of  return  of  execution  partly  satisfied 377 

acknowledgment  or  new  promise  to  be  in  writing 396 

of  action   tor  dower  by  written  acknowledgment 1596 

by  action  against  unincorporated  association 1923 

by  death  of  creditor 402 

of    debtor     403 

where  debtor  dies  within  state 403 

without    the    state 391 

absence    from    state 401 

concealment  _  within    state 401 

period  occupied  by  action  to  recover  property  of  decedent....  403 

by  futile  submission  to  arbitration 411 

stay  by  injunction  or  other  order  excepted * .  406 

cause    of   action    pleaded   as   defence,    etc.,    in    discontinuing 

action 412 

termination  of  action  otherwise  than  by  judgment  on  merits..  406 

reversal  of  judgment   405 

V.  Whew  action  accrues;  computation  or  period. 

periods  to  be  computed  from  accruing  of  right  to  relief 415 

when  demand  essential   to  cause  of  action 410 

computation   when    defendant    without   state    on    accruing   of 

cause 401 

actions  by  executors,  etc.,  to  recover  personal  property 392 

when  cause  accrues  on  current  account 386 

on  covenant  of  seizin  or  against  incumbrances 381 

by  legatee    against    executor    for   legacy 1819 

by  principal   against  agent,   for  misconduct 407 

VI.  Commencement  of  action. 

court  cannot  extend  time  for  commencement  of  action 784 

by  service  of  summons 398 

attempt  to  commence  equivalent  to  commencement 309 

requisites   of   attempt   to  commence 399 

in   court   not  of    record 400 

service    of    summons    by    publication    after    attempt    to    com- 
mence   438 

Liquors. 

not  to  be  sold  in  court-house  during  sittings 32 

punishment  for  illegal  sale  in  court-house 33 

not  to  be  sold  or  used  in  jails 128 

permit  to  use  liquors   in 129 

justice's  court  not  to  be  held  in   room  where   traffic  in  liquor 

authorized * 2868 

Lis  Pendens. 

See  "  Notice  op  Pendency  of  Action." 

Livlnflraton  County. 

stenographer  for  count v  court 861 

allowance  to  grand  and  trial  jurors 8314 

Loan  Companies. 

excepted  from  provision  for  voluntary  dissolution 2420 
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Long  Inland  City,  City  Court  of. 

is  a  court  of  record 2 

Lost  Documents. 

supplying  lost  papers  and  pleadings 728 

proof    of    loss    and    contents    of    instrument    for    payment    of 

money  on  entry  of  judgment  by  default 1215 

action  to  establish  lost  will ISril 

evidence  required  to  establish  lost  or  destroyed   will.. l.vS 

action  upon  lost  bills  and  notes 1917 

indemnity  to  be  given  on  judgment  or  lost  bill  or  note 1917 

state  and  its  officers  may  recover  on  lost  bill  or  note   without 

giving  -indemnity 1918 

probate  of  lost  or  destroyed  will 2613 

La  nation. 

See  "Surrogate's  Court." 

jurisdiction  over  custody  of  person  and  care  of  property 2330 

appointment,    powers    and    duties    of    committee   of    person   and 
proj>crty,   sec  "  Committee  ox  I>erson  and  Property,  or  Ik- 
competent   Persons.'* 
special  proceedings-  to  self,  mortgage  or  leave  real  property,  ace 
"  Salk  of   Real   I*iio*erty." 

to  be  .discharged,  if  arrested - 554 

cannot  be  party  to  submission  to  arbitration 2365 

application  to  release  inchoate  dower  right  of 23T»1 

order  on  application    2361 

court  may  compel  specific  performance  of  contract  made  by..  2344a. 

» 

I.  Service  of;  appearance. 

service  of   summons   on 426 

may   be   dispensed    with   by  order 428 

on  person  designated  in  order 427 

designation  of  person  to  receive  summons 427,  428 

service  of  stimmons  on  committee   by   publication 438,  43V 

appointment  of  special  guardian  a dm  httm 428 

special  guardian  ad  litem  excludes  committee  from  control....  428 

appearance  of,  in  condemnation  proceedings 3363 

II.  Limitations  of  actions  acainst. 

disability  by  insanity  excepted   from   limitation 375,    3P6 

to  move  to  vacate  judgment 12*1 

rights  saved  against  judgment  of  ejectment  by  default lo27 

action   for   dower 1*»06 

new  trial  of  action  to  determine  claim  to  real  property 16*6 

application   for  certiorari   to  review   determination 2126 

III.  Supervising   insanity   as   affecting   testimony   and   proceed- 

ings. 

testimony  at  former  trial  of  party  since  insane 830 

on  submission  to  arbitration    23JK 

proceedings  on  appeal  from  justice  who  becomes  insane 3056 

IV.  Action  to  annul  marriage  of. 

lunacy    ground    for    annuling   marriage 1743 

action    by    relative 1747 

action    by    next    friend ••«....  1748 

legitimacy  of  issue  of  marriage 1749 

order  allowing  next  friend  to  sue * 1765 

18J3 


Lunatics  —  Continued* 

V.  Action  to  compel  conveyance. 

when  maintainable. .••,«•«••«••••••••••••• 

who  may  maintain ......••••••••••••••  234# 

committee  may  be  directed  to  execute  conveyance. ..........  2847 

VI    Partition  by  agreement. 

application  by  committee  for  authority t .. .  1590 

contents  of  petition 1591 

notice  of  application. .•••••. 1591 

to  superintendent  of  state  institution .1590 

court  may  authorise • .  • • lovu 

authority  to  committee  to  execute  releases.  • 1 592 

effect  of  releases  ; 159ft 

H. 
Mail. 

service    of    summons    by. •  ....  436,  440 

service    of    papers    by 797.  2708 

on  attorney  residing  in  another  state 00 

time    added   when    paper   served   on  attorney   by   mail 798 

time  for  service  of  notice  of  trial  by 70S 

deposit  of  papers  in  branch  post-office  in  New  York  city. .......  801 

return  of  deposition  by 907 

Malicious  Pronccntlon. 

included  in  term  "personal  injury" 8348 

limitation  of  action  -. 884 

costs  when  recovery  is  less  than  $60 '  3228 

excepted  from  jurisdiction  of  justice's  court 2863 

of  Troy  justice's  court ••«..  6323 

of  Albany  city  court 3223 

Malpractice. 

limitation  of  action 384 

order  of  arrest  in  action  for • 549 

in  justice's  court  • 2896 

Mandate**. 

J-  General  rtoviszojca. 

a  state  writ 1901 

for  general  provisions,  see  "  Wkits." 

when  granted  at  special  tern * ,  2068 

at  term  of  appellate  division 2069 

return  to  first  writ 2073 

failure  to  make  return  punishable  as  contempt: 2073 

oral  pleadings  abolished   2080 

general  rules  relating  to  pleadings  applicable 2080 

writ  and  return  not  required  to  be  verified 

to  be  amended  only  by  leave  of  court 

cannot  be  stricken  out  as  sham ,. . 

copy  writ  or  return  not  required  to  be  served  on  attorney. .  2080 

preference  of,  on  calendar 792 

alternative  or  peremptory 2067 

amendment  of  proceedings  when  writ  of  certiorari  proper 2148a 

It.  Alt*** atxvk  writ. 

now  granted ♦.... 2067 

mode  of  service 2071 

on  court  or  judges .......,•••• 2071 

on  corporation 2071 

on  board  or  body  other  than  corporation.. 2071 

where  returnable , 2072 

action,  to  sot  osio*  writ 2075 

service •...•••••••••••••••  2075 
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Mandamus  —  Continued. 

II.  Alternative  writ  —  Continued* 

form  of  allegations  .. ••.••...........  2f*7€ 

joinder  of  grievances • 2P76 

demurrer  to  writ  3073 

S  rounds  of  demurrer -  -•  2U76 
emurrer  to  part  and  return  to  part 2)176 

how  return  made •• -071 

form  of  denials  and  allegations  in  return 2077 

defences  in  return  to  be  separately  stated  and  numbered. . . .  2077 

further  return  cannot  be  compelled 207* 

demurrer  to  return  207* 

service  of  notice  of  filing  return  or  demurrer. 2U$1 

after  issue  joined,  proceedings  are  same  as  in  action 2i.«S2 

when  issue  of  fact  arises 2070 

issues  of  fact  triable  by  jury 2TC3 

where  issue  of  fact  triable 2R34 

from  appellate  division,  where  issue  of  fact  triable 20M 

where  issue  of  law  triable 2T35 

rendition  of  verdict,  decision,  etc 2TfiS?. 

final  order  may  be  entered  and  docketed  as  judgment 2082 

judgment-roll  on  final  order 2062 

final   order   in   favor   of  people  or  relator  must  award   per- 
emptory writ 2062 

recovery  of  damages  by  relator 2088 

costs  on  final  order  discretionary 2086 

stay  of  proceedings;  how  made 2061 

extension  of  time  to  make  return  or  do  other  act.. 2068 

appeal  from  final  order • 2067 

stay  of  execution  pending  appeal 2067 

III.    Peremptory  writ. 

when  issued  in  first  instance ••...*•••••••••••••...  2070 

notice  of  application • ...*•••••••••  2070 

service  of  notice  of  application  on  boards  of  three  or  more...  S07D 

where  peremptory  writ  returnable. 2072 

motion  to  set  aside  or  quash  writ ■ •  2075 

service • 2075 

how  return  made  to  peremptory  writ 2074 

to  issue  on  final  order  on  alternative  writ.... ., 

costs  to  be  awarded  as  on  motion ••••.... 

not  to  exceed  $50  and  disbursements • ., 

stay  of  proceedings , 

extension  of  time  to  make  return  or  do  other  act. ...........  2060 

u.  fine  for  disobedience  by  public  officer  or  board.  ••••• 2000 

appeal  from  final  order ••••••....  2067 

;,..  stay  of  execution  pending  appeal • •• 2067 

.i; 

Mandate. 

|-v        defined. SMS 

'.'.     summons  deemed  mandate 418 

requisition  in  replevin  deemed  mandate • 1601 

disobedience  to,  a  civil  contempt 14 

abuse  of,  a  civil  contempt 14 

duties  of  sheriff  as  to  service  and  execution  of 100-110 

of  surrogate's  court;  how  executed  and  returnable 2515 

of  justice  of  peace;  requisites 8185 

blanks  prohibited • SIS 

deputizing  private  person  to  execute •• 3158 

constable -to  execute  in  person. ...... •••••  8157 

sheriff  to  act  when  execution  resisted.. • 5158 

Jtanvfactnrlng-  Corporations. 

certain  employees  exempt  from  jury  ■crvl80««#»##«#####«#«a«4 
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on  file  In  New  York  county  for  twenty  years  presumptive  evl- 


Bfarlme  Cause** 

III  CITY  COUET  0»  NEW  YORK. 

jurisdiction 817 

order  of  arrest * 3177 

rules  regulating;  arrest • 3177 

contents  of  order  of  arrest 3178 

service  of  summons  and  order  of  arrest 3179 

execution  of  order  3179 

bail  or  deposit  before  return 3180,  3181 

after  return 3182 

custody  of  defendant   3183 

return  of  sheriff  3184 

appearance  and  proceedings  after  return 3185 

pleadings  may  be  oral  or  written 3185 

demand  for  jury  trial 3185 

preference  of  trial 3186 

trial. 3186 

ordinary  action  may  be  brought  for  like  cause. 3187 

*•• 

breach  of  promise,  see  "  Bbeach  op  Promise  to  Marry." 

original  certificate  of,  presumptive  evidence 92f 

original  record  of,  presumptive  evidence 928 

certified  copy  of  certificate  or  record  presumptive  evidence 928 

after  divorce  for  adultery 1761 

action  for  divorce,  see  "  Divorce." 

for  separation,  see  "  Separation." 
Action  to  annul. 

by  woman  married  under  sixteen   1712 

causes  for  annulment   1743 

who  may  sue  on  ground  that  party  under  age  of  consent. . . .  1744 

on  ground  that  former  husband  or  wife  living 1745 

legitimacy  of  issue  of  marriage  annulled  because  former  hus- 
band or  wife  living 17 15 

because  parties  under  age    1740 

by  relative  on  ground  of  idiocy 1710 

by  relative  of  lunatic   1747 

by  next  friend  of  idiot  or  lunatic 1748 

legitimacy  of  issue  of  marriage  with  idiot  or  lunatic 1740 

on  the  ground  of  force,  duress  or  fraud 1750 

custody  and  maintenance  of  issue  of  marriage  annulled   for 

force  or  fraud 1751 

wbo  may  maintain  on  ground  of  impotency 1752 

to  be  brought  within  five  years 1752 

nature  of  action  to  be  indorsed  on  summons 1774 

service  of  summons  by  publication 438,  430 

proof  of  service  of  summons  1774 

when  and  how  issues  referred  1012 

trial  and  proof  of  facts 1 753 

right  to  jury  trial   1753 

on   reference   testimony   and   proceedings   to   be   certified    to 

court  with  report 12?0 

on  reference,  judgment  to  be  rendered  by  court 1229 

entry vof  judgment  by  default   1774 

entry  of  interlocutory  judgment   1774 

final  judgment  after  three  months 1774 

conclusive  effect  of  judgment  1754 

order  allowing  next  friend  of  idiot  or  lunatic  to  sue 1755 

interlocutory  judgment  may  award  costs 1774 

docketing  judgment  for  costs  1 774 

execution  on  interlocutory  judgment  for  costs,  when  to  issue.  1774 
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Married  Woman. 

Sec  "  Subrogates  Court." 

may  sue  or  defend  as  if  single • 450 

may    confess    judgment '. 12TJ 

damages  to  person,  estate  or  character  and  separate  property..  4.10 

husband  not  proper  party  in  action  for  tortious  act  of  wife..  4.v» 

t'udgment  for  or  against 12**5 

lomestead,   exemption    of 1399-1402 

may  release  to  husband  inchoate  dower  in  property  in  partition.  l."»71 

damages  for  slander  are  separate  property 1906 

Marshal. 

appointment  of,  by  court  of  claims 366 

to  execute  certain  mandafes  of  N.  Y.  city  court 339 

fees  of,  on  execution  of  mandates 339 

limitation  of  action  for  non-payment  of  money  collected 3S3 

Master  and  Servant. 

employee  of  party  disqualified  as  juror 1180 

summary  proceedings  to  cfisposscss  employee 2231 

collection  of  wages  of  working  women 516? 

judgment  for  wages  enforceable  against  earnings,  trust  income, 
etc , 1391 

Materialman. 

defined 3?9S 

Matrimonial  Actions. 

action  to   annul   marriage,   see  "  Marriage." 
for   divorce,    see       Divorce." 
for  separation,  see   "  Separation.*' 


¥ 


Mayor. 

of  New  York  may  change  place  of  holding  court. 42 

MaTor>»  Court  of  Hudson. 

See  "  Hudson,  Mayor's  Court  of  tsf  Cxty  of.* 

Meenanies*  JLlena* 

I.  General  provisions. 

purpose  of  title ••••••• 8886 

definitions 3S98 

to  be  enforced  by  action • • 3390 

jurisdiction  of  action 3399 

of  N.  Y.  city  court  315 

of  city  court  of  Yonkers 3203 

enforcement  under  contract  for  public  improvement 3400 

provisions  apply  to  courts  of  record  only  except  as  otherwise 
provided 3401 

J  (reference  over  contractors 3414 
udgment  for  delivery  of  property  in  lteti  of  money 3415 

foreclosing  lien  on  public  improvement 3418 

foreclosing  lien  on  railroad  property • 3419 

II.  In  courts  of  record. 

consolidation  of  actions  by  different  lienors* ••••••••  ••••»...  3401 

joinder  of  lienors  M  plaintiffs. ...... .....»...»•• 3402 

necessary  parties  defendant  •...».••«••.•••••*•*•...  3402 

waiver  of  defendant's  lien  by  failure  to  plead. •••* 3402 

equities  of  lienors  to  be  determined.. *.••••»••«••••...  3403 

coats  and  disbursements ••••• 3411 

judgment  for  debt  on  failure  to  establish  Ben.....* 3412 

offer  to  pay  into  court •••• Mil 
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Bflecluuilcs'  Uem  —  Continued* 

II.  In  courts  of  record  —  Continued. 

judgment  for  deficiency ........... •  8416 

notice  to  lienor  to  begin  action 3417 

cancellation  for  failure  to  begin  action.......*....* 3417 

III.  In  courts  hot  of  record. 

action  to  be  commenced  by  personal  service  within  state 3404 

complaint  to  be  verified  3404 

necessary  allegations.  . 8404 

form  and  service  of  summons 3404 

substituted  service  of  summons 3405 

joinder  of  issue  by  verified  answer 3406 

judgment  by  default 340A 

trial  of  issues  3407 

enforcing  judgment  for  defendant 3407 

executions 3408 

appeals  from  judgments  8400 

.filing -transcripts  of  judgments. ....... ^. ....... 3410 

costs.  ansV  ^disbursements  .,».♦«.. .. .%. .,*>*',«»««. 3411 

offer  to  pay  into  court .. •••••••'•• B413 

Militia. 

action   by   attorney-gaoeral  to  try  title  to  on   forfeit  military 

-  Office,  -  see  •  **  Qttw  W AS* AWTO." 

_    _   governor  may  order  out  to- assist  'Sheriff .«....» 107 

sheriff  -may  require  aid  of,  -to  overcome  resistance 104 

'  pay,  pensions,  rewards,  arms,  etc.,  exempt  from  execution,  1308,  3028 

no  fee  for  administering  oath  to  officers ♦ 3289 

officers  and  privates  exempt  from  jury  service 1030.  1061.  1127 

proof  of  exemption 1082,  1128 

persons  honorably  discharged  after  five  years'  service  exempt 

from  jury  service   1030.  1081.  1127 

proof  of  exemption  * 1082,  1128 

officers  to  certify  to  jury  commissioner  in  New   York  persons 

performing  military  duty 1068 

Misdemeanor. 

punishment  of  misdemeanors  created  by  act 8346 

sale  of  liquor  in  court *hotl§e  of  court  of  record 82,  33 

unlawfully  practicing  as  attorney  in  New  York  city 64 

permitting  person  to  practice  unlawfully  in  New  York  city. . . ;  64 

suspension  or  removal  of  attorney  on  conviction .......*.  67 

deceit  or  collusion  of  attorney 70 

purchase  of  claim  by  attorney 78,  75 

illegally  inducing  business   74.  75 

defence  of  prosecution  by  former  prosecutor 80 

by  partner  of  prosecutor   78,  W) 

refusal  to  assist  sheriff  when  commanded 106 

failure   to   separate  civil   and   criminal   and   male   and    female 

prisoners.  .  . 125 

illegal  sale,  etc.,  of  liquors  in  jail 130 

permitting  prisoner  for  contempt,  etc.,  to  go  at  large 157 

assisting  or  conniving  at  escape   ! 159 

refusal,  neglect  or  delav  of  officer  to  make  search 961 

false  certificate  of  physician  to  juror  fn  New  York 112ft 

bribery  of  officer  by  juror  in  New  York 1122,  1123 

concealment  of  offer  to   take  bribe   from  juror  in   New  York 

county 1124 

wilful   neglect  of   duty   by   commissioner   of  jurors  of   Kings 

county .( i ...  1159 

refusal  of,  or  false  information   to  commissioner  of  jurors  of 

Kings  county 1160 

suppression  of  jury  notice  in  Kings  county 1160 

physician  giving  false  certificate,  etc.,  to  juror  In  Kings  county.  1161 

purchase  of  property  by  officer  making  sale,  etc.... 1678 
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Misdemeanor  —  Continued. 

vexatious  and  unauthorized  suit  in  nam*  of  another  or  fictitious 
person 

refusal  of  usurper  to  deliver  books,  etc.,  after  judgment  of 
ouster. 1982 

illegally  reimprisoning  prisoner  discharged  on  habeas  corpus  or 
certiorari 2061 

concealing  prisoner  to  avoid  habeas  corpus  or  certiorari..  2052,  3063 

failure  of  justice  of  peace  to  pay  over  money 3153 

Misnomer. 

waiver  of  misnomer  of  corporation. 1777 

of  defendant  in  action  against  stockholders 1813 

of  member  of  unincorporated  association  does  not  affect  lia- 
bility of  other  members .g 1821 

habeas  corpus  and  certiorari  to  inquire  into  detention  not  to  be 
disobeyed  for.  • 2061 

ttlstalce. 

in  -writ  or  process .........•••••,•«..•• 24 

defects  cured  by  verdict,  etc.,  end  jodgsaent. 721 

to  be  corrected  by  court 722 

power  of  court  to  amend  process,  pleadings,  etc. 722 

immaterial  errors  to  be  disregarded 723 

relief  within  one  year  against  defaults  by  mistake,  etc 724 

correcting,  in  surrogates  court « 27i 

in  condemnation  proceedings  • 721*730. 


bank  notes  and  bills  used  as  money  excepted  from  statute  of 
limitations. • •• 

Said   into   court,  supervision   of  comptroller..... 744a 
eposit T47 

execution  may  be  levied  on 1410 

bank  bills,  bonds,  etc.,  how  levied  on 1411 

Monroe  County. 

jail    liberties    for 14* 

stenographer    for   county   court   of : ill 

e:t— ogate  not  to  act  as  referee  or  practice  as  attorney 1M."< 

com;  ensatior.    of    itenog-a;>hers   in    surrogate's   court *«y$ 

Kortflmaro. 

proceedings  to  mortgage  corporate  real  property,  see  "  Coaroma- 

tions;      "  Sale  of  Real  Property." 
special  proceedings  to  mortgage  real  property  of  infant  or  in- 
competent person,  see  "  Sale  of  Real  Property." 
foreclosure  by  action,  see  "  Foreclosure." 

by  advertisement,  see  "  Foreclosure." 

t  when  receiver  appointed  without  notice 714 

.'.  limitation  of  action  to  redeem  from *7T 

purchase-money,  ranks  prior  to  judgment 1254 

of  exempt  homestead   1404 

,j  equity  of  redemption  not  to  be  sold  on  execution  for  mortgage 

f  .   debt-  •  • •••■•  IW2 

indorsement  on  execution   H33 

satisfaction  on  redemption  by  mortgagee  of  realty  sold  on  exe- 
cution  1463 

evidence  of  right  of  mortgagee  to  redeem  realty  sold  on  execu- 
tion  1465 

ejectment  cannot  be  maintained  on 1498 

mortgagee  of  lease  may  pay  arrears  of  rent  after  judgment  of 
ejectment 1508,  1509 

•o  secure  credit  for  purchase  money  of  lands  sold  in  partition. .  1574 

1871 

void,  if  made  after  petition  for  voluntary  dissolution  of  corpo- 
ration  »  MSO 

deemed  assets  in  hands  of  executors,  etc 2672 

decree  to  mortgage,  to  pay  decedent  s  debts 2707 

by  heir.  etc..  not  affected  by  unproved  will  after  four  years..  2714 


INDEX. 

Motion. 

definition .     707 

to  whom  made   768 

on  default  of  appearance 768 

on  appearance  of  one  or  more  defendants 768 

in  New  York  city   770 

in  supreme  court  where  heard 769 

in  first  judicial  district 769 

transfer  of,  to  anoth.r  judge 26,     771 

renewing  after  denial 776 

leave  to  withdraw  motion  for  judgment 777 

renewing  denied  motion  before  another  judge  is  contempt 778 

withdrawing  motion   for  judgment  without   leave  is  contempt..     778 

notice  of,  to  be  eight  days 780 

in  tt.  Y.  city  court 3161 

of  application  for  judgment  on  frivolous  pleadings 587 

order  to  show  cause  returnable  in  less  than  eight  days 780 

affidavit  to  be  served  with  order  to  show  cause 782 

taking  deposition  for  use  on 885 

reference  of  questions  of  fact  arising  on 827,  1015 

in  city  court  of  New  York 3172 

*n  proceedings  begun  by  state  writ 1997 

costs:  collection 779 

execution   for 779 

stay  for  non-payment  of 779 

taxation  of,  on  final  judgment 779 

proceedings  to  punish  for  contempt  not  affected... 779 

may  be  awarded  absolutely  or  to  abide  event 3236 

to  abide  event  779 

amount;  disbursements  allowed 3251 

Municipal   Corporations. 

excepted  from  judicial  supervision 1804 

not  subject  to  action  by  state  to  annul  corporation.... 1804 

to  dissolve 1804 

when  taxpayer  may  sue  to  redress  municipal  wrong 1925 

service  of  summons  on   431 

of  certiorari  on 2130 

.  jurors  not  disqualified  because  residents  or  taxpayers 1179 

order  of  arrest  in  action  for  funds,  etc.,  of 519 

attachment  in  action  to  recover  funds  of 637 

judgment  stayed  on  appeal  without  security,  unless  ordered 1314 

not  required  to  give  security  for  provisional  remedies,  etc 1990 

liability   in   damages   for   arrest,   attachment   or   injunction   im- 
properly granted 1990 

action  for  cutting  trees,  etc.,  on  lands  of  municipality. . .  1667,  1666 
costs  not  awarded  against,  unless  claim  presented  before  action.  3245 

•  proof  of  ordinances,  by-laws,  etc 941 

action  l(i  enforce  lien  under  contract  for  public  improvement.  8400 
judgment  foreclosing  mechanic's  lien  on  public  improvement..   3418 

public    improvement  "    defined 3398 

execution    against    wages   of   employees,    etc '.'.'.'.'.    1391 

proof  of   payments   by , , , *",'/,   901c 

Action  by  statk  to  recover  public  funds. 

state  tmy  sue  in  courts  within  the  state 1965 

excepted  from  jurisdiction  of  justice's  court ?S63 

orders  or   interlocutory   judgments   in    other   actions   may   be 

vacated 1970 

other  actions  may  Ve  stayed 1970 

parties  to  other  actions  may  be  brought  in 1970 

state  may  sue  in  foreign  courts 1971 

cause  of  action  transferred  to  and  vested  in  statt 1972 

action  limited  to  ten  years 1973 

disposition  of  proceeds  of  action 1974 

petition  by  municipality,   etc..  claiming  proceeds 1975 

attorney-general  to  bring  action 1976 

to  be  brought  in  name  of  people .♦,....  1964 
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Municipal  Court*. 

See  "Buffalo.  Municipal  Court  of  ttie  City  of:"       NL 
Yorjc  Municipal  Courts;  "  "  Rochester,  Municipal  Court 
of  thr  City  of;  "   "  Syracuse,   Municipal   Court  of  the 
City  of." 

w. 

Mam*. 

See,  also,  "  Unknown  Parties." 

when  defendant  may  be  designated  by  fictitious  name 451 

in  justice's  court 22S4 

mistake  in  name  of  juror  cured  by  judgment  on  verdict,  etc —     721 

of  officer  cured  by  judgment  on  verdict,  etc 721 

of  parties  cured  by  judgment  on  verdict,  etc 721 

power  of  court  to  correct  names  of  parties 723 

waiver  of  misnomer  of  corporation 1" » 

misnomer  of  stockholder  defendant  in  action  against  stockhold- 
ers   . 1813 

of  member  of  unincorporated  association  docs  not  affect 

liability  of  other  members    m 1*2* 

habeas  corpus  and  certiorari  to  inquire  into  detention  not  to  be 

disobeyed  for  misnomer   2024 

judgment  against  party  by  fictitious  name  not  a  lien  1251 

amendment  of  judgment  against  party  by  fictitious  name 1251 

Application  for  change  of. 

petition  by  individual   ; 2419 

of  infant  by  guardian  or  next  friend 241U 

corporation  may  petition    ....« 2411 

petition,  etc.,  to  be  filed  with  secretary  of  state 2413 

reservation  of  proposed  new  name 2413 

superintendent  of  banks  to  approve  change  of  name  of  bank.  2411 
of  insurance  to  approve  change  oT  name  of  insurance 

company    J411 

railroad  commissioners  to   approve   change  of  name   of  rail- 
road company   2411 

certificate  of  secretary  of  state  that  proposed  name  does  not 

conflict  with  other  corporations 2411 

contents  of  petition  2412 

petition  to  be  verified 2412 

notice  of  application  by  infant 2413 

by    corporation 2413 

*rder  authorizing  change 2414 

to  be  entered  and  papers  filed. 2414 

publication   2414 

affidavit  of  publication  to  be  filed  and  recorded 2415 

order  changing  name  of  corporation   to   be  filed  with  secre- 
tary of  state   ." 2414 

to  be  recorded  by  county  clerk 2414 

when  change  to  take  effect *2415 

validity   of   previous   proceedings   to   change  corporate   name 

saved  .  .   2415 

pending  actions  or  proceedings  not  affected  by  change 2416 

new  name  may  be  substituted  in  pending  action  or  proceeding.  2416 

county  clerk  to  report  changes  to  state  officers 241" 

changes  of  name  to  be  published  annually  in  session  laws...  2417 
Naitiaa  County. 

jail  liberties  145 

national  Guard. 

action    by   attorney-general   to   try   title   to   or   forfeit   military 
office,  see  "  Quo  Warranto."  > 

pay,  pensions,  rewards,  arms,  etc.,  exempt  from  execution 13** 

no   fee   for  administering  oath    to  officers    32w 

officers  and  privates  exempt   from  jury  service. . .    1030,  1081,  lljj* 

proof  of  -exemption 1082,  u2b 

persons  honorably   discharged   after   five  years'   service   cxemp* 

from  jury  service 1030,  1081.  1127 

proof    of    exemption 1062,  1128 

officers   to  certify  to  jury   commissioner  in   New   York  persons 
performing    military    duty 1063 
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Jfaturallsatton. 

N.  Y.  city  court  cannot  naturalize  •• • • 3*.S 

clerk's  fees  on  8303 

IfeceMftHen. 

judgment  for,  enforceable  against  earnings,  trust  income,  etc..  1391 

He*ltflr*nce. 

limitation  of  action  for  personal  injuries  resulting  from 383 

warrant  of  attachment  in  actions  for 636 

Action  for  causino  death  by. 

right  of  action  conferred 1902 

who  may  maintain  1902 

limited  to  two  years 1902 

for  whose  benefit 1903 

"  next  of  kin  "  defined 1870,  1905 

interest  to  be  added  to  verdict  from  date  of  death 1904 

Negotiable   Instruments. 

See  "  Bills  and  Notes." 

action    upon    lost    instruments 1917,  1918 

extension  of  time  to  demur  or  answer  in  action  against  corpo- 
ration  on 1778 

order  for  trial  to  be  served  with  answer  or  demurrer  of  corpo- 
ration   in    action    on 1778 

reservation   of  trial   terms  for  trial  of  actions  on 232 

Newspaper*. 

fair  report  of  public  proceedings  not  libelous 1907,  1908 

editors  and  reporters  exempt  from  jury  service....   1030,  1081,  1127 
proof  of  exemption 1082 

New  Trial. 

I.  When  granted. 

in  court  of  claims 268 

on   appeal   from  judgment  of  court  of  claims 275 

for  failure  to  file  decision  within  time  limited 1010 

on  appeal  from  judgment  by  default  of  justice's  court. 8064 

in   ejectment   as   of   right 1525,  1DZ8 

second  new  trial   In   discretion  of  court 1525,  1528 

on  judgment  by  default 1526,  1528 

not  of  right  in  action  to  determine  claim  to  real  property...   1646 
on  trial  of  specific  questions  by  jury  may  be  granted  as  to 
some  only  of  questions  tried  . 1008 

II.  Motion  fo*. 

entry  and  collection  of  judgment  does  not  prejudice  subse- 
quent motion 100B 

final  judgment  not  stayed  by,  motion , 1005 

motion  for,  on  minutes  of  trial 900 

grounds  of  motion 908 

appeal  from  order  to  be  heard  on  case  settled.  ...,♦...     999 
to  appellate   division   after    interlocutory   judgment  rendered 

after  trial  by  court  or  referee t 1001 

when  to  be  heard  and  decided  at  special  term •  1002 

for  error  of  court  in  finding  of  fact  or  law  to  be  made  within 

time  for  appeal    .'..... 1002 

of  fact  to  be  made  to  trial  iudge  unless  dead,  etc 1002 

for  error  of  referee  in  finding  of  fact  or  law  to  be  made  to 

appellate  division TV. 1002 

on  trial  of  specific  questions  by  jury 1003 

how  and  when  to  be  made 1008 

1*21 


INDEX. 

Jfew  Trial  —  Continued. 

II.  Motion  foe  —  Continued. 

for  new  hearing  after  trial  of  specific  questions  by  referee. .  10M 

how  and  when  to  be  made 1004 

time  for,  on  judgment  of  ejectment  by  default 1826.  152* 

when  defendant  under  disability 1527,  1525 

not  affected  by  taking  of  exception 1008 

may  be  heard  with  exceptions   10W 

when  exceptions  to  be  reviewed  on  motion  for 696 

motions  to  be  heard  at  special  term,  except,  etc 1002 

order    upon   motion   for    failure   to   file   decision   within    time 

limited . 1010 

judgment  on  motion  to  appellate  division  in  first  instance. .  .    1237 
stipulation    for    judgment    absolute    on    affirmance    of    order 

5 ranting,  in  N.  Y.  city  court 8191 
gment  absolute  on  affirmance  by  N.  Y.  city  court  of  order 

granting SIM 

enforcement  of  restitution  upon  granting 100S 

exceptions    heard    in    first   instance   by    appellate   division    on 

motion  for  new  frial 100* 

appeal  from  order  granting,  brings  up  judgment  of  reversal..    131  * 

order  granting  or   refusing,   is  appealable 1347 

costs  on  motion   for,  on  case 3251 

upon    order    for    failure    to    file    decision    within    time 

limited 1010 

after  granting  and  before  trial 3251 

evidence  on  new  trial  in  ejectment 1530 

when  evidence  on  first,  admissible  on  new  trial  of  action  to 

determine  claim  to  real  property 164* 

proceedings  before  justice  after  appeal  from  judgment  by  de- 
fault  


III.  Cass. 

preparation  of,  see  "  Case." 

case  to  be  made  on  motion  for 997 

not  required  on  motion  for  surprise  or  irregularity 906 

on  motion  for,  before  judge  who  tried  action 998 

IV.  Of    sight    on    appeal    from    justice    of    peace. 

demand  for  new  trial  in  appellate  court 3068 

return  of  justice 3053 

undertaking  required 8069 

offer  to  compromise  before  return.......... 3070 

award  of  costs 3070 

offer  to  compromise  after  return 3072 

amount  of  costs  on 3073 

proceedings  in  appellate  court. 3071 

lfew  York,  City  Court  of. 

See  "  City  Couet  of  New  Yoek." 

Hew  York,  City  of. 

only  attorneys  to  appear  and  practice  In  courts  In... 91 

penalty  for  unlawfully  practicing  in •      94 

service  of  summons  on  city 431 

chamberlain  to  receive  money  paid  into  court 745 

duties  as  to  same JTM 

i  commissions  of **j± 

m     transfer  from }••••; ■."  •  *.  Vi.* «■» 

preference  of  actions  by  or  against  city  or  health  officers......    TW 

when  maps  and  surveys  on  file  in  departments  of,  presumptive 

evidence 

when  official  records  of  departments  of,  presumptive  evidence.. 

officers  exempt  from  jury  service 1081 

proof  of  exemption   1092 

members  of  police  and  fire  departments  exempt  from  jury  ser- 

rioe. 1C81.  1137 

1822 
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New  York,  City  of  —  Continued. 

proof  of  exemption 106%  1128 

officers  to  aid  commissioner  of  jurors 1092 

corporation  counsel  to  prosecute  proceedings  to  enforce  fines  of 

delinquent  jurors   1119 

special  provisions  relating  to  actions  against,  not  affected 3341 

proceedings  to  acquire  lands  excepted  from  repealing  clause  of 

condemnation  law 3383 

service  of  papers  through  branch  post-office  in 801 

New  York,  County  of. 

fees  of  recording  officers 3332a-3332d 

special   proceeding  begun  before   one   judge   may   be   continued 

before  another    26,     771 

change  of  place  of  holding  courts 4? 

clerk  of  court,  etc.,  not  to  be  appointed  referee,  etc 90 

books  and  records  of  former  courts  of 98 

bail  in  120 

custody  of  prisoners  in 120 

appointment  of  jail  physician  in 126 

designation  of  temporary  jail  in 135,     144 

jail  liberties  for 145 

when  official  records  of  register,  clerk  and  courts  presumptive 

evidence   955 

when  maps  and  surveys  on  file  with  register,  clerk,  surrogate 

and  courts  presumptive  evidence ' * 965 

officers  exempt  from  jury  service 1081 

proof  of   exemption i082 

process  to  be  filed  with  clerk  in  supreme  court 1245a 

county  clerk's  fees  in 3305 

sheriff's  fees   in    3308 

fees  of  constables  and  deputy  sheriffs  for  attending  court 3312 

trial  jurors  in,  see  "  Jury  and  Jurors." 

motions  in 26,    770 

preference  on  calendar  in   793 

notes  of  issue  in 977 

publication   of   notice   of  sale   of    r:al   property   in 1678 

records  in  register's  office  not   to   Le  removed  o:i   subpoena....      977 

costs  when  recovery  under  $.">0'.)   and   $jf»0 3228 

stenographers  and   court  officer   for  surrogate's  court 2512 


New  York,  District  Courts  off  the  City  of 2495 

See  "  New  York  Municipal  Courts.' 
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flew  York  Muni  el  pal  Courts. 

are  not  courts  ot  record   8 

effect  of  provisions  upon  jurisdiction  and  proceedings 3214 

actions  to   foreclose  mechanics'  liens  in,  see  "  Foreclosure;  " 

"  Mechanics'    Liens." 
jurisdiction    of   summary   proceedings   to   recover   possession   of 

real  property 2234 

service  of  complaint  with  summons    . .   9207 

who    may    serve    summons    3208 

deputizing  private  person  to  serve  s'immons  3208 

proof  of  service 3208 

action  commenced  by  service  of  summons  3209 

arrest,  attachment  and  replevin  in   3210,  3211 

proceedings  on  order  of  arrest   3218 

answer  raising  title  to  real  property  3212 

how    iurors    selected    1111 

appeal  to  supreme  court 3213 

where  and  how  appeals  heard . .   1344 

Judgment  on  appeal   .  3213 

1323 


INDEX, 

Hew  York  Municipal  Courts  —  Continued. 

costs  on  appeal  to  supreme  court 3213 

issuance  of  precept  in   summary  proceedings  to  recover  posses- 
sion  of  real   property 2238 

transfer  of  summary  proceedings  to  dispossess  to  another  court 
for  trial 2246 

Next  Friend. 

action  by,  to  annul  marriage  of  lunatic  or  infant..  1744,  1748,  1758V 
petition   by,    for  change   of  name   of   infant 2410 

Next  of  Kin. 

See,   also,  "  Decedents'   Estates;  "   "  Executors  axd  Ad- 
ministrators; "  *•  Surrogates'  Courts." 

defined 1870,  1905 

in    surrogate's   practice 2768 

not  to  be  arrested  when   sued  as  representative 555 

action  by,  against  administrator  for  distributive  share 1818 

creditor's    action    against*    see    "  Decedent's    Estates,     VI; " 
"  Creditors'   Actions,   II." 

Niagara  County. 

jail    liberties    for 145 

salary  of  stenographer   of  surrogate's  court 2496 

stenographer   of  county   court 361 

per  diem  allowance  to  grand  and  trial  jurors 3314 

Non*Re»ldenta. 

jurisdiction   of   actions  by,    against    foreign   corporations 1780 

of   surrogates   over   estates  of.  testate    or   intestate   dece- 
dents   ; .  .# 2515,  2517 

who  deemed  residents  for  purpose  of  jurisdiction  of  N.  Y.  city 

court ... 3160 

limitation  of  actions  against,  on  demand  barred  at  domicil....     390 

summons  against,  in  city  court  of  New  York. 3165 

service  of  summons  on,  by  publication,  etc 438,    438 

of  papers  on  clerk  for 80© 

of  notice  of  sale  under  foreclosure  by  advertisement....  2388 

of   surrogate's  citation   by   publication 2526 

verification    of    pleadings    by 525 

order  of  arrest  on  complaint  demanding  performance  of  act....    550 

in   justice's  court    2884 

attachment    in    actions    against .- 638 

in  justice's  court    2908 

when  judgment  enforceable  only  against  attached  property 707 

tt  proof,    cause    of    action    against,    on    application    tor    judgment 

by  default 1216 

place  of  trial  of  actions  when  all   parties  are  non-residents....    984 

,  where  to  attend  to  make  deposition . 886 

/  may  be  required  to  give  security  for  costs 3268-3270 

pr  attornevs   may    practice    in    state 60 

not  to  \>e  appointed  receiver  of  judgment  debtor 2469 

executors    objected    to    for    non-residence    may    be    required  to  ^^ 

give  bond 2567 

revocation    of    letters    to 2574 

provisions  as  to  testamentary  trustees  apply  to. 2641 

surrogate  to  transmit  will,  etc.,  of,  to  secretary  of  state......  2489 

Nonsuit. 

decision    on    motion    may    be    reserved tUl* 

not  permitted  after  cause   submitted  to  jury HK- 

in  justice's  court SOW 

judgment  of,  in  justice's  court •.»*«•••«*.•..••  9619 

1824 
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INDEX. 

Hilary  Public. 

SMjr  take  oaths  and  affidavits •••••  842 

certificate  of  presentment  or  protest  presumptive  evidence.....  828 

efrect  of  affidavit  denying  receipt  of  notice ._ 923 

in  case  of  death,  etc.,  original  protest  presumptive  evidence  of  ^^ 

demand .............  gw 

memorandum  presumptive  evidence  of  notice 824 

Notes  of  Issue. 

claim  of  preference  in J*8 

contents   of JgJ 

to  state  nature  of  action £* ' 

time  of   filing    » • JJJ 

to  be  entered  on  calendar • ;  <-* .• ;  •  W7T 

not  necessary  to  file  new  note  for  succeeding  terms  in  certain 

counties • ®  •* 

ITotioe  of  Pendency  of  Action. 

.     notice  of  levy  on  real  property  to  be  recorded  and  indexed  as.  .  1A>^ 

of  proceedings  for  appointment  of  committee -«£?* 

of  proceedings  to  condemn  land •  od»l 

of  action   against   executor,  etc.,   on   claim   enforceable  out  of 

decedent's  icalty fgj: 

by  plaintiff    .       J«70 

contents  of  notice {*>' }{ 

may  be  filed  before  summons  served joj" 

effect  of ltwi 

to  be  recorded  and  indexed JJJJ 

by  defendant.  .  .   ]%L* 

when  cancelled • * JiJ 

how  cancelled.  .  . •••  •;■""•• i«7J 

cancellation  on  security  in  creditor  s  action io<* 

on  undertaking  or  payment  into  cr:rt .. 1071 

for  lack  of  undertaking  to  suspend  sale  pending  appeal 

from  refusal  of  srecific  performance 1328 

fees  for  recording  and  indexing 3304 

judgment  relates  to  filing,  in  ejectment 152Q 

in  partition 15R7 

in  action  to  determine  claim  to  real  property.  1645,  1646 

in  foreclosure,  when    to  be  filed •• 1631 

conveyance  on  sale  relates  to 1632 

Notice  of  Trial. 

causes  may  be  noticed  for  adjourned  term  of  court 34 

for  trials  elsewhere  than  at  courthouse 37 

time  6f  service 877 

when  served  by  mail   788 

new  notice  for  succeeding  term  not  required  in  certain  counties.  877 

either  party  may  bring  issue  to  trial 880 

on  amendment,  etc.,  court  may  dispense  with  new  notice 723 

for  what  day  notice  may  be  given  in  N.  Y.  city  court 3162 

time  for  service  of,  in  N.  Y.  city  court 3162 

when  hearing  before  referee 1018 

security  for  costs  not  required  when  plaintiff  an  infant. . .  468,  3268 
Umlaance. 

action  for,  wl  en  #  maintainable 1660 

may  be  maintained  by  or  against  infant  in  his  own  name.  1686 

who  may  be  joined  as  defendants 1661 

triable  where   property  situated 882 

issues  of  fact  triable  by  jury 868 

final  iudsrment  for  plaintiff . 1662 

sections  1660-1662  not  to  apply  to  actions  for  money  only. . ....  1663 

summary  proceedings   to   dispossess   tenant   engaging  m   illegat 

trade  or  business 2231 

Knmbem. 

may  be  expressed  by  figures 22 

Nuncupative  Willi. 

execution  and  tenor  to  be  proved  by  at  least  two  witnesses...*  2611 
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communications  privileged   

testimony   in   will  cases 

examination  of  hospital  nurse 896 

O. 
Oaths  auid  Affirmation*. 

I.  Who  may  administer. 

who  may  take  642 

without  the  state   - 944 

courts  of  record  to  witness   7 

justices  of  city  court  of  New  York 32* 

officers,  boards,  etc.,  authorized  to  take  testimony $43 

commissioner  of  jurors  of  New  York  and  assistants 10M 

of  Kings  county  and  assistants   1132 

who  may  administer  to  referee 1016 

commissioners  in  condemnation 33ft 

II.  Form  and  mode  op  swearing. 

general  mode  of  swearing £& 

ispensing   with   kissing  gospels    846 

when  affirmation  may  Be  made   M7 

Eeculiar  modes  of  swearing $4> 

y  persons  not  Christians $p 

examination  of  witness  as  to  capacity  and  obligation  of 850 

swearing  falsely  in  any  form  is  perjury  SI 

III.  Op  witnesses  and  jurors;  official  oaths. 

refusal  of  witness  to  be  sworn  a  contempt 9 

witnesses  in  justice's  court   3006 

jurors  on  writ  of  assessment  of  damages   211$ 

in  justice's  court   2806 

administrator 2568,  25*1 

arbitrators    239 

attorney  on  admission 59 

commirsioncrs  in  condemnation 337^ 

in    partition 1550 

to   admeasure    dower lffjfi 

on  application  for  committee  of  incompetent  person ....  233 

executor , 256S 

guardian 256S 

referee   Iul6 

to    admeasure   dower 1<W6 

in    proceedings    supplementary    to    execution 244ft 

waiver » 1016 

failure  to  take,  cured  by  judgment  on  report,  etc 721 

person  appointed  by  supervisors  to  act  as  surrogate 2484 

•terk  of  court  of  appeals  190 

deputy   clerk    2M 

special  deputy  clerks  appointed  to  attend  terms  of  court © 

clerk  and  deputy  clerks  of  N.  Y.  city  court 329 

stenographer  .   .    82 

interpreter  of  N.  Y.  city  court   333 

constable  to  keep  jury  in  justice's  court SOW 

no  fees  for  administering  official  oaths 3289 

fees  for  administering    


Ocnnpanti. 

necessary  defendants  in  action  of  ejectment 1502 

in  action  for  dower 1397 

Offer. 

to  liquidate  damages  conditionally   79$ 

tefusal   of   offer    737 

costs  on   refusal    787 

of  judgment  by  defendant  before  trial    738 

effect  of  acceptance  or  refusal    738 

ef  judgment  by   plaintiff  on   counterclaim    730 

effect  of  acceptance  or  refusal   730 


INDEX. 

Offer  —  Coatlnved. 

requisites  of  offer  and  acceptance 740 

entry  of  judgment  on  death  of  party  after  offer  made 763 

in  justice's  court,  by  defendant 2892 

of  compromise  before  return  on  appeal 3070 

after  return  on  appeal 8072 

Ofloera. 

of  corporations,  see  "  Corporations." 

official  bonds,  see  "  Bonds,  IV,  V." 

effect  of  statute  upon  officers  and  offices 3366 

I.  Rights*  dvti*s  and  uahutib. 

court  stenographer  is,  of  the  court 82 

proceedings  to  compel  delivery  of  books  and  papers  to 2471a 

exempt  from  jury  service 1030.  1081,  1127 

examination  or  books  of,  relating  to  moneys  paid  into  court . .   744a 

proof  of  exemption   1082,  1128 

of  court,  privilege  from  -arrest 5® 

civil,  may  be  excused  from  serving  as  juror 1033 

certain,  disqualified  as  trial  jurors 1029 

to  make  and  certify  to  searches 961 

when  copies  of  records  and  papers  are  evidence 983 

subordinate  may  produce  book  or   paper   on   subpoena   duces 

tecum 869 

procuring  personal  attendance  on  subpoena  duces  tecum ......     869 

mistake  in  name  of,  cured  by  judgment  on  verdict,  etc 721 

liability  for  money  received  not  affected  by  discharge  of  in- 
solvent debtor 2184 

assuming  to  act  as,  without  authority 14 

of  court  of  record,  may  be  punished  for  misconduct 14 

taking  fees  not  prescribed  by  law  prohibited 3280 

for  services  not  rendered  prohibited 3281 

treble  damages  for  illegally  taking  fees 3282 

fees  to  be  included  in  account 3286 

may  charge  fees  paid  for  oaths,  postage,  etc 3291 

fees  to  be  paid  before  paper  transmitted 3292 

II.  Actions  by  and  aoaikst. 

1.  General  provisions. 

jurisdiction  of  justice's  court. 2868 

actions  against,  on  causes  arising  before  term 1927,  1928 

action  by,  upon  cause  which  accrued  before  term . .  1926,  1928 

action  by  taxpayer  against,  to  prevent  waste 1925 

actions  on  official  bond,  see  "  Bonds,  V." 

how  designated  in  summons 1929 

designation  of,  by  name  of  office  in  habeas  corpus  and 

certiorari 2024 

mode  of  service  of  certiorari  on 2130 

injunction  against  acts  of  state  officers 605 

not  required   to   give   security    for   provisional   remedies. 

etc   1990 

liability  in  damages  for  arrest,  attachment  or  injunction 

improperly  granted 1990 

order  of  arrest  in  action  for  money  or  property  misap- 
plied   549 

in  justice's  court   2896 

in   action   for   misconduct   or   neglect   in    justice's 

court 2890 

attachment  in  action  for  misappropriating  public  funds. .  637 

verification  of  pleadings  by 626 

waiver  of  objection  of  non-joinder 1929 

for  official  actr  or  omissions  triable  where  cause  of  action 

arose W3 

death  does  not  abate  action  by 766 

successor  of  public  officer  may  continue •••  7M 

tubttitution  of  successor • »•••  Tt6»  1980 


IKDffiS. 

Ofleen  —  Continued. 

II.  Actions  by  and  against  —  Continued. 

1.  General  provisions  —  Continued. 

issuance  of  execution   against •• 1931 

increased  costs  in  actions  for  official  acts 3258,  339 

in  justice's  court    3079 

in  certiorari,  what  included  in  "  body  of  officer  " 2146 

certiorari  may  issue  to,  after  expiration  of  term. 2136 

may  be  punished  after  term  for  failing  to  make  return  to 

certiorari.  .  ,    , • 2138 

fine  for  disobeying  peremptory  mandamus •_*_-_«_  2068 

proceedings  to  collect  fines  imposed  on* •«.<•«  ff8or2391 


2.  Action  to  try  title  to  ofRce. 

by  attorney-general • 1948 

action  to  be  brought  ia  naou  oi  nooplo.  •  • » ...,...-  1934 

by  attorney-general  to   forfeit  public  office*  civil  or  mili- 
tary  194S 

joinder  of  relator  as  party  plaintiff 1996 

relator  to  give  security  for  costs,  etc.. 1&*> 

compensation  of  attorney-general  when  relator^  joined. . ..   1986 
right  of  claimant  may  be  tried  in  action  against  incum- 
bent  . 1949 

triable  of  right  by  jury 1950 

claimant  to  assume  office  after  judgment  in  his  favor....  1951 
to  demand  books  and  papers  after  judgment. .....  19M 

proceedings  to  obtain  books  ana  papers , 1962 

refusal   to   deliver  books   and   papers   after  judgment    of 

ouster  on   misdemeanor «...  1952 

final  judgment  of  ouster 1960 

fine  may  be  imposed  upon -usurper  by  judgmoat «...  1954 

to  be  docketed    ,.... 1956 

action  for  damages  against  usurper. ,. 1963 

preference  of  appeals  involving  title  to.. «... 229 

3.  By  people  to  recover  public  fnnde,  etc. 

excepted  from  jurisdiction  of  justice's  court ^..  28© 

when  state  may   sue 1969 

may  sue  although  same  cause  exists  in  anotorr  public  au- 
thority. .  .  ... 1999 

although  another  action  pending 19** 

In  foreign  courts 1971 

stay  of  other  domestic  actions 1970 

parties  to  other  actions  to  be  brought  in 1970 

damages  vest  in  state  on  commencement  of  action 1072 

limitation  of  action - 1973 

judgment  or  order  reinstating  in  municipality  funds,  etc., 

recovered , 1974 

petition  by  municipality,  etc..  for  funds  recovered 1975 

notice  to  attorney-general   19T5 

attorney-general  to  bring  action  for  people 1978 

Official  Bond*. 

See  "  Bonn*," 

01*  Gnar4. 

officers  and  privates  exempt  from  fury  service  In  New  York....  1<£1 
proof  of  exemption 1081 

Omiisloas. 

See,    Also,    •'Amendment;"     "  Depicts;  "    «*  Uwgulai* 
ties;  "  "  Mistake."  ^ 

court  may  supply  within  one  year *j" 

"WolYing    in    surrogate's    court ••••• • ^i1^ 

132& 


1NUKX. 

Onondaga  County. 

jail    liberties    for , 145 

fees  of  surrogate's  stenographer  in 2490 

Ontario  County. 

per  diem  allowance  of  grand  and  trial  jurors 3314 

Oral  Pleadlnvn. 

abolished   in   mandamus. 2060 

written   pleadings    required    in   surrogate's   court 2519 

allowed  in  justice's  court 2940 

in  marine  causes  in  city  court  of  New  York 3185 

Orange    County. 

stenographers   for  supreme   and   county   courts 256,     25T 

allowance  to  grand  and  trial  jurors 3314 

mileage  of  jurors 3314 

Orders. 

definition   and   form. 767 

in  surrogate's  court  defined 2548 

"  order  ,r  refers  to  order  in  civil  action  or  proceeding 3343 

included  in  "determination"  in  provisions  as  to  certiorari....  2146 

must    be    in    writing ........  767 

in  N.   Y.  city  court  to  be  made  only  by  justice 327 

in   county   court,   who   may   make 354 

who   may   make,   out   of   court,   without   notice.. ,.  772 

by  whom  made  vacating  and  modifying  orders,  without  notice..  772 

powers  of  county  judge  expressly  conferred 773 

staying    proceedings   longer    than    twenty    days 775 

in   proceedings  begun  by  state   writ 1997 

to  show  cause,  granting  of , .  780 

when   returnable , .  780 

affidavit  to  be  served  with  order , 782 

when  new  application  for,    prohibited  after    refusal 776-778 

publication  of  order  to  present  claims  of  creditors 786 

relief   against    default    within    one    year 724 

stay  by,   excepted  from  period  of  limitation. ,.  406 

of  N,   Y.  city  court  may  be  served  within  state 338 

enforcement  of  order  in  surrogate's  court 2548 

review  of  order  by  judge  of  court  other  than  that  in  which  ac- 
tion pending , 774 

appellate  division  may  vacate  or  modify  without  notice,  orders 

made  without  notice   1348 

may  grant,  when  applied  for  without  notice  and  refused 

below M4* 

not  apnealable  until  entered f , 1304 

proceedings  to  compel  entry  for  purpose  of  appeal....,..,,...  1304 

annulling  for  failure  to  enter » . . .  1304 

orders  affecting  substantial   rights  appealable  from  inferior  to 

supreme  court 1542,  1343 

what  orders  are  appealable  to  appellate  division 1347 

out  of  court  appealable x . . .  1348 

In    special    proceedings,    appealable    when    affecting   substantial 

right , , .  1356,  1357 

when  appealable  to  court  of  appeals 190,  191 

entry  on  determination  of  appeal 1355 

on  appeal  from  Inferior  to  supreme  court 1345 

and  enforcement  of  order  determining  appeal 1360 

enforcing  affirmance  or  modification  on  appeal. 1320 

costs  on  appeal  from 3239 

Ordinances. 

of  municipal  corporations,  proof  of •••«.• Ml 

1829 
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Orleans   County* 

allowance   to   grand   and   trial   jurors.  .  • . .  • •  .  • X-VA 

Oswesro,  Recorder's  Court  of. 

a   court   of  record 1 

civil  jurisdiction &K 

pending  actions  transferred  to  supreme  court. 507 

papers  and  records  transferred  to  county  clerk. : SIN 

power  of  supreme  court  in  actions  transferred 3318 

removal  of  action  to  county  court  for  disability  of  judge. 

subpoena  may  be  served  anywhere  within  state 

application  of  provisions  of  Code 

section  3301  relating  to  clerk's  fees  not  applicable 

Overseer  off  Htsrnways. 

effect  of  order  for  cutting,  etc.,  trees  in  action  for 
may  seize  strays 


•  •  •  • 


Overseer  off  the  Poor. 

application  by,  for  committee  of  lunatic,  etc S3i 

notice  to,  of  application  for  committee  of  lunatic 285 

fines  for  contempt  in  justices'  courts  to  be  paid  to 2373 

minute  of  conviction  deemed  judgment 2fl?f 

may  sue  for  penalties  for  strays  on  highways 3B£ 

when  proceeds  of  sale  of  strays  to  be  paid  to 3002,  30M 

may  sue  for  penalties  person  wilfully  setting  animal  at   large. .  3196 

may  be  allowed  to  appear  in  action  for  penalties  by  another 3112 

settlement,  etc.,  of  penalty  with  private  person  does  not  affect 
right  of  action   3U3 

P. 
Papers. 

how  written,  printed  or  typewritten. TJt 

weight  of  paper 7M 

supplying  lost  or  withheld 728 

demand   for  admission  of  genuineness  of 735 

costs  of  proving  genuineness  after  demand 73T 

certain,  may  be  ordered  to  be  destroyed 23 


service  of  summons  for  infant  on <28 

may  sue  to  annul  marriage  of  child  under  age  of  consent 1W* 

accounting  when  acting  as  guardian  in  socage 23W 

Parties, 

I.  Capacity  to  sue  and  dbfbnd. 

real  party  in  interest  to  sue *** 

married  woman  sues  or  defends  as  if  single 45A 

t  infant  entitled  to  sue ; 4® 

infant    plaintiffs   and   defendants,    see   "  Guardians;  "    "  Ik- 


i 


FANTS." 


prosecuting  or  defending  as   poor  persons,   see  "  Poom   Pes- 


sons." 


one  or  more  suing  or  defending  for  all **J 

trustee  of  express  trust  defined JJ* 

may  sue  without  joining  beneficiary £9 

when  foreign  corporation  may  sue JJJJ 

two  or  more  executors,  etc.,  considered  as  one"  person ISli 

of  committee  of  property  of  incompetent  person  to  sue WW 

of  temporary  administrator * *2J* 

not  disqualified  to  testify 

testimony  of   party   adduced   for   adverse  party  may  be  re 

butted , M- 

deposition  of  party  may  be  taken »*• 

1880 
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Partlei  —  Continued. 

II.   Design AT19N  of. 

how  designated  in  civil  action 

summons  must  specify   names 417 

complaint  must  contain  names  of  all !!!!!!!!  481 

of  defendant  by  fictitious  name 451 

of  unknown  persons  as  defendants 451 

in  justi  ;e's  court   2884 

power  of  court  to  correct  names 723 

to  add  or  strike  out  names ,  723 

mistakes  in  names  cured  by  judgment  on  verdict*  etc.. 721 

of  pablic  officers  as t . ., 1920 

in  condemnation  proceedings 3358 

III.    NSCESSAIY    AND    PROPER    PARTIES. 

state  may  be  made  defendant  by  reason  of  Her  for  transfer  tax.  447 

husband  not  proper  party  in  action  for  wife's  tort 450 

for  damages  to  person,  property  or  character  of  wife..  450 

executors  who  have  not  qualified  not  necessary  parties 1818 

necessary  defendants  to  action  to  foreclose  mechanics'  liens. .  3401 
obligor  in  bond  may  be  made  defendant  in  action  to  foreclose 

on  realty 1627 

who  may  be  joined  as  defendants  in  action  for  nuisance 1661 

necessary  parties  to  appeal  trom  surrogate's  court 2755 

all  claimants  must  be  joined  in  action  by  attorney-general  to 

try  title  to  office,  etc ■ 1954 

occupant  to  be  made  defendant  in  ejectment 1501 

defendants  in  ejectment  when  lands  not  actually  occupied...  1502 

necessary,   in  partition   1538 

members  of  class  as  parties  in  partition 1538 

proper,  in  partition,  at  election  of  plaintiff 1539 

in  action  for  dower  occupant  is  necessary  defendant 1597 

necessary  defendants  when  lands  not  occupied 1597 

persons  claiming  interest  are  proper  parties 1598 

owners  of  different  portions  in  severalty 1599 

IV.  Joinder  and  non- joinder. 

joinder  of  claimants  as  parties  defendant  on  motion   of  de- 
fendant   82G 

who  may  be  joined  as  plaintiffs 446 

as  defendants , 447 

united  in  interest  must  be  joined  as  plaintiffs  or  defendants..  448 

united  in  interest,  verification  by 525 

trustee,  executor,  etc.,  need  not  join  beneficiary '. .  449 

person  refusing  to  join  as  plaintiff  to  be  made  defendant 448 

demurrer  to  complaint  for  misjoinder  of  parties  plaintiff 488 

for  defect  of  parties 488 

persons  severally  liable  may  be  joined  as  defendants 454 

joinder  of  persons   severally  liable  not  to  affect   defendant's 

right  to  relief   455 

prosecution   of  action   against  defendants  served 456 

severance  of  action  on  entry  of  judgment  against  one 

or  more 456 

entry  of  judgment  against  one  or  more 456 

failure-  to  join  persons  jointly  liable 457 

persons  jointly  liable  regarded  as  one  in  action  against 

defendants  severally  liable    457 

joinder  of  plaintiff  with  sheriff  in  action  in  aid  of  attachment.  679 
persons   claiming   interest   may    be   joined    as   defendants    in 

ejectment 1503 

who  may  be  joined  as  defendants  in  action  for  nuisance 1661 

waiver  of  objection  of  non-joinder  of  public  officer. .........  1929 

non-joinder  or  misjoinder  not  available  to  defendant  in  action 

against  carrier  unless,  etc 1946 

joinder  of  lienors  as  plaintiffs  in  action  to  foreclose  mechan- 
ics' liens 3402 

tn  action  for  dower,  owners  of  different  portions  in  severalty  1008 
54                                     1381 
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INDEX. 
Parties  —  Continued. 

V.   BmiMGZNG  IN  ADDITIONAL  PAKTIM. 

parties   necessary  to  determination  of  controversy  anut  W 

brought  in 

person  interested  may  apply  to  be  made  a  party 482 

supplemental  summons  to  be  served  on  defendants  brought  in.    453 
proceedings  to  bring  in  parties  on  death  or  transfer  of  in- 
terest      769 

parties  necessary  to  partition  to  be  brought  in  in  action  for 

waste  against  co-tenant. 16B7 

creditors  in  action  to  dissolve  or  annul  corporation. 1807 

in  certiorari  to  review 2137 

after  appeal  from  surrogate's  court 2735 

additional  parties  may  be  brought  in  in  court  of  claims. .....    261 

•VI.  Substitution  of  faiths. 

pending  actions  or  proceedings   not  affected   by   change   of 

name. 2416 

new  name  may  be  substituted  in  pending  action  or  proceeding.  2416 

bond  or  undertaking  not  affected  by  change  of  parties SS 

appointment  of  administrator  on  application  of  party  to  ac- 

tion  against  intestate 2588 

in  court  of  claims 381 

on  transfer  of  interest 751 

original  party  may  continue 796 

on  devolution  of  liability 756 

of  representative  on  death  of  sole  party 757 

continuance  of  action  against  survivors 7P 

severance  of  action  on  death  of  defendant  jointly  and  sever- 
ally liable. 7! 

of  successor  when  only  part  of  cause  survives  to  or  against 

remaining  parties.   .  . 750,    700 

of  defendant  on  interpleader ' 830 

person  entitled  to,  may  appeal : 1296 

appeal  not  heard  until  substitution 12M 

substitution  on  appeal  1296-1286 

of  indemnitors  as  defendants  in  actions  against  sheriff..  1421-1496 

of  party  in  interest  as  plaintiff  in  partition 1547 

on  death  of  party  to  partition . 1586 

of  successor  of  officer  of  unincorporated  association 1220 

successor  of  public  officer,  receiver  or  trustee  may  continue 

action 766 

substitution     of     successor    of    public    officer,     receiver    or 

trustee 766,  1980 

of  defendant  in  place  of  sheriff  after  discharge  of  at- 

*  tachment 710 

*smrtltlon. 

controversy  as  to,  may  be  subject  of  arbitration 2365 

petition  for  sale  of  property  of  infant  or  incompetent  to  avoid 

action. 2350 

jurisdiction  of  county  court 340 

I.  Who  may  being;  parties. 

when  action  may  be  brought 1532 

action  by  remaindermen  subject  to  estate  in  possession......  1533 

Infant  may  bring  by  authority  of  surrogate 1534 

may  maintain  in  his  own  name......... H*fl 

by  heir  for  partition  of  devised  property 1537 

necessary  parties 15JJ 

members  of  class  as  parties 1538 

who  may  be  plaintiff 1533 

proper  parties,  at  election  of  plaintiff 1539 

lienor  may  be  made  party 1539,  1540 

appointment  of  guardian  ad  litem  for  infant 1535 

security  by  guardian  ad  litem 1596 

cannot  be  waived 1538 


INDEX. 

Partition  —  Continued. 

I.  Who  may  bring;  parties  —  Continued. 

substitution  and   supplemental   summons   on   death 1588 

state  may  be   made  party  defendant 1594 

payment  of  encumbrances  and  acquisition  of  individual 

interests    to    protect   state's    interest 1594 

summons  may  be  served  on  attorney-general  for  state 1594 

K.  Summons;  pleading;  trial. 

service  of  summons  on  unknown  owners 1541 

property  to  be  described  with  common  certainty 1542 

complaint  to  state  interests  of  parties 1542 

to  allege  that  no  executor  or  administrator  of  deceased 

owner  appointed. 1588 

answer  may  controvert  interest  of  plaintiff 1548 

statement  of  defendant's  interest  in  complaint 15i3 

claim  of  title  of  co-defendant 1543 

triable  where  property  situated 982 

issues  of  fact  triable  by  jury 1544 

preference  of  actions   for. 791 

on  default,  etc.,  title  to  be  ascertained  by  court  before  inter- 
locutory judgment 1545 

interlocutory  judgment 1546 

recording  judgment  in  each  county  where  lands  are ; . .   1596 

additional  allowance  to  plaintiff 8252-3254 

when  action  settled  before  judgment 3252,  8254 

computation 3202 

surveyors'  and  commissioners'   fees 3299 

adjustment  of  rents  or  profits  between  parties 1589 

III.  Commissioners  to  make  partition. 

appointment 1549 ' 

oath ISbO 

removal 1550 

appointment  to  fill  vacancy 1550 

to  make  partition,  or  report  that  same  improper 1551 

may  employ  surveyor  1552 

all  must  meet    but  acts  of  majority  valid 1554 

report 1554 

fees  and  expenses    1555 

to  be  taxed  and  paid  by  plaintiff 1555 

confirming  or  setting  aside  report 1556 

final  judgment  on  report 1557 

in  action  by  infant  plaintiff 1584 

IV. -Actual  partition. 

"distinct  parcel"  defined   8843 

when  partial  partition  directed 1547 

successive    partial    partitions    as    interests    of    parties    ascer- 
tained   1547 

severance  of  action,  when  partial  partition  directed 1547 

setting  off  shares  in   common 1548 

actual  partition,  when  to  be  directed 1546 

division  into  parcels  and   allotment 1552 

designating  boundaries  of  separate   parcels 1552 

lien  attaches  only  to  part  assigned  to  share  charged  with  lien.  1540 
division  when  dower,  curtesy,  or  estate  for  life  or  years  exists 

in  undivided   share    1553 

division  among  remaindermen  or  reversioners ^ 1558 

against    whom    final    judgment,    making    actual    partition,    is 

conclusive 1557 

Judgment  to  direct  delivery  of  possession . 1558,  1675 

order   to   sheriff   to   deliver   possession   when    distinct    parcel 

allotted 1675 

compensation  to  equalize  1587 

not  awarded  against  unknown  party  or  against  infant, 

unless,  etc > 158ff 

lAAA 
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Partition  —  Continued. 

IV.  Actual  partition  —  Continued. 

costs  on  judgment  for ......•••••••••••••••. 

collection  of  costs  against  unknown  owners.  ..•••••••••••>•• 

V.  Sale. 

»        1.  When  directed;  procedure, 

when  to  be  directed ISM 

when  ordered  in  action  by  remaindermen 1533 

modification  of  interlocutory  judgment  on  report  that  par- 
tition cannot   be  made 1560 

interlocutory  judgment  for,  on  report  of  commissioners.  156b 

to  be  made  by  referee  or  sheriff ,. 1560 

protection  of  rights  of  unknown  owners 1572 

when  credit  allowed  for  purchase-money 1573 

mortgage  to  secure  purchase-money. 1574 

separate  securities  to  county  treasurer  and  owner  of  full 

age 1571 

report  of  sale 1571 

fixuU  judgment  confirming  1577 

parties  on  whom  final  judgment  confirming  is  conclusive  1577 

additional    persons   bound    by   judgment ' 1671* 

payment  of  costs  and  expenses. . .  - 15TT 

judgment  confirming,  may  direct  delivery  of  possession..   1875 

officer  making,  to  pay  taxes,  etc 1671 

judgment  to  be  entered  in  county  wOiere  property  situ- 
ated  1677 

Satisfaction  of  liens. 

direction  for  sale  free  from  lien  of  debts  of  decedent.  1538 

proceeds  to  be  paid  into  court 1538 

withdrawal  of  shares  of  proceeds -. ....  1538 

reference  to  inquire  as  to  liens "1551 

publication  of  notice  to  prove  liens 1SQ 

report  of  referee 1563 

payment  into  court  to  satisfy  liens  on  shares 1563 

application  by  lienor  for  money  paid  into  court 1564 

payment  and  satisfaction  of  liens  on  undivided  shares.  1565 
proceedings  to  settle  liens  on  shares  not  to  delay  pay- 
ment to  other  parties 1566 

payment  of  liens  on  shares * 1590 

final  judgment  confirming  sale  bars  lienors  failing  to 
prove  lien   after   notice.... 1578 

ft.  Dower  interests. 

•ale  when  dower  right  exists  in  entire  property 1667 

free  from  dower  right 156S 

{payment  in  gross  in  satisfaction 1568,1569 
nvestment     of      one-third      proceeds      for     benefit     of 

dower  .  .  .   1668,  1566 

protection  of  inchoate  right  of  dower  and  future  estates.  1570 
release  to  husband  of  inchoate  right  of  dower 1571 

f  8.  Distribution   of  proceeds. 

how    awarded 1580 

duties    of   officers    making    sale 1580 

payment  or   investment   of  interests  in  remainder  or  re- 
version  1539 

shares  of  infants   1581 

Investment  of  shares  of  unknown  and  absent  owners 15R2 

distribution  of  shares  of  unknown  owners 1583 

investment  of  proceeds  paid  into  court  for  benefit  of  ten- 
ant for  life  or  doweress 1388 

security  to  refund  shares  paid  over 1584.15(8 

action  on  security  to  refund  share  paid  over 1686 

presumption    of    death   of    unknown    heirs    when    money 

paid    into   court    841 

payment  of  moneys  deposited  in  court  in  certain  cases.  1538 
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Partition  —  Continued. 

VI.  Op  lands  of  infants  and  incompetents  by  agreement. 

application  by  guardian  or  committee  for  authority logn 

contents  of  petition |g*jl 

notice  of  application : JJJJJ 

to  superintendent  of  state  institution low) 

court  may  authorize  partition J592 

authority  to  guardian  or  committee  to  execute  releases *** 

effect  of  releases *593 

VII.   IM   ACTION    FOR   WASTE   BY   JOINT   TENANT. 

when   entitled   to   partition JgW 

interlocutory  judgment  for .# iggjj, 

reference,  etc.,  to  ascertain  rights  and  interests loOJ 

necessary  parties  to  be  brought  in. ...... . J6&7 

deduction  of  damages  from  defendants  share it»o 


partner  of  defendant  may  apply  for  discharge  of  attachment. . . .     693 

undertaking : 5JJ 

application  for  release  of  property  from  levy  against  partner...  141.* 
levy  of  execution  on  interest  of  partner  previously  attached... .  1415 
partner  cannot  separately  compound  partnership  debt  before  dis- 

solution ;•;••; : :  ■  ■  •  v  • "  1M2 

nonjoinder  or  misjoinder  of  defendants  in  action  against  firm 

engaged  in  transportation   .. •  • :  •  •  •  Jjjj" 

filing  statement  of  names  of  partners  engaged  in  transportation.  lt*4o 
separate  action  against  partner  not  sued  or  served  in  original 

iuit : 1U46 

continuance  of  business  during  action  for  dissolution,  account- 

powers  Cof '  court  in  action  for  dissolution    accounting,  etc 1947 

execution  of  consent  to  discharge  of  insolvent  debtor. ...... .;  .   £i£g 

service  of  justice's  summons  on  managing  agent  of  non-residei'.,.  xstv 

Patent*.  Atn.  „ 

See,  also,    "Letters    Patent."      ......  j  oka 

.luthenticated  copy  of  foreign  patent  admissible  in  evidence...     956 

Payment*  ♦  376 

SKff^i*   prSSStta   o^te&on Vof  jK;^      ™ 
?%of  of  payments  by  a  municipal  corporation  or  omcer  thereof.  961c 

Payment  into  Conrt.  _.g 

discharges    depositor    from    liability............. ••  ?44 

controller  to   supervise   administration  of  funds ••••••■*•■••■  X?l 

com?!roiicr  to  institute  Proceedings  to  enforce  judgmens    ec  744 

comptroller  may  examine  books,  etc.,  of    banks,  etc. • 

compelling  transfer  from  banks  to  county  treasurers 744a 

teanaler  of  money  and  securities  to  county  treasurers 745 

designation  of  banks  of  deposit. . . _.- 

court  may  direct  payment  of  funds J47 

investment  of  funds   ^4g 

title  to  securities    '.'..'.'.'.  749 

actions  on  securities    ;  •  •  •  • jka 

transmission  of  title  to  successor  moffice.;..  •  •  •  •••••• 751 

payments  to  be  made  only  on  certified  copies  of  orders «>i 

custodian's  books  of  account   753 

annual  report  of  custodian •  •  • •  •  •  •  •  wl 

presumption  of  death  of  unknown  heirs 1241 

enforcement  of  judgment  directing 3321 

commissions  of  county  treasurer. . ..  ••••••  •  ■• ••''• ''"'"'  1™ 

leave  to  sue  on  county  treasurer's  bond  for  failure  to  pay  over  ^^ 

money  on  order  of _court  •  ■ !'.".', '.'.*.!'.  3164 

how  made  in  city  court  of  New  York ™~ 

188S 
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Payment  Into  Court  —  Continued. 

on  tender  after  suit 732 

notice  of  deposit .» 73S 

to  effect  cancellation  of  notice  of  pendency 1671 

to  partition,  on  sale  tree  from  debts  of  deceased  owner 153S 

to  satisfy  liens  on  shares 1863 

application,  by  lienor  for  money 1561 

payment  and  satisfaction  of  liens  on  lands  sold 15© 

foreclosure  by  action;   surplus  moneys 1<S3 

of  amount  due  and  costs  on  dismissal 1634 

after  judgment  to  stay  proceedings 163d 

foreclosure  by  advertisement;  surplus  on  sale 2404 

petition  of  claimant 2405 

notice  of  application  2406 

when  and  to  whom  application  to  be  made . 2496 

order  for  distribution   2407 

reference  of  application   2407 

when   letters    issued    on    decedent's'  estate    within    four 
years. 3408 

in  surrogate's  court,  to  be  made  to  county  treasurer 2»h<*< 

control  of  surrogate  over 2*86 

docketing  decree  directing 23-*»l 

amount  of  debt  not  due  when  account  settled 2737 

of   legacy    or    distributive    share    of    infant    who    has   no 
general  guardian 2739 

as  security  for  cancellation   of  notice   of  lis  pendens  in  cred- 
itor's action   1674 

in  action  to  foreclose  mechanic's  lien 3413 

on  confirmation  of  inquisition  under  writ  of  assessment  of  dam- 
ages   2116-211? 

compensation   awarded  in  condemnation  proceeding 3371 

Penalty* 

I.  When  iNCvaaxo. 

not  incurred  by  act  conforming  to  decision  of  appellate  di- 
vision before  reversal ISO 

for  disobedience  to  subpoena 853,    855 

to  notice  of  commissioners  of  jurors  of  New  York  to 

testify  to  liability  to  jury  service 1095 

for  omission  of  clerk  of  court  in  New  York  to  certify  failure 

to  personally  serve  majority  of  panel 1107 

for  refusal  of  information  to  commissioner  of  jurors  of  New 

York 1121 

by  juror  for  taking  gift  or  bribe 1193 

for  bribing  or  making  gift  to  juror 1194 

for  taking  illegal  fees 3282 

by  attorney  for  deceit;  treble  damages 70 

for  wilfully  delaying  action;  treble  damages 71 

for  lending  name 72 

for  neglect  of  clerk  to  docket  judgment 1248 

by  county  clerk  for  not  recording  order  appointing  receiver.  2470 

by  sheriff  for  irregularity  in  sale  of  realty  on  execution 1436 

for  wrong  delivery  of  chattel  taken  in  replevin 1707 

for  illegal  sale  of  liquors  in  jail 12? 

for  removing  notice  of  sale .1385,  3090 

for  false  oath  of  creditor  of  insolvent  debtor 2159 

for  wrong  delivery  of  chattel  replevied  in  justice's  court....  2928 
for  refusal  to  discharge  debtor  taken  in  execution  on  justice's  ^_, 

judgment 3035 

for  suffering  animals  to  stray,  see  "  Strays." 

to  owner  for  wilfully  setting  animal  at  large SOW 
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»m»lty  —  Continued. 

I.  When  incurred  —  Continued. 

habeas  corpus:  for  refusal  to  obey  writ  to  bring  up  to  testify.  2614 
for  refusing;  to  issue  writ  to  inquire  into  detention ....  2020 

for  disobeying  order  for  discharge 2049 

for   illegally  recommitting  discharged  prisoner    2061 

for  concealing  prisoner  to  avoid  writ 2052 

for  aiding  in  concealment  to  avoid  writ 2058 

for   refusing  copy   of  warrant  or  mandate   to   detain 
prisoner  .   .    • 2065 

It.  Actions  fox. 
•        1.  General  provisions, 

limitation  of  action  for  penalty    "o  person  aggrieved 888 

for  penalties  to  the  state   884 

where  any  person  may  sue 387 

for  penalties  against  directors  and  stockholders  of 

banks   and   moneyed   corporations    394 

joinder  of  causes  under  fisheries,  game  and  forest  law. . .  484 

Joinder  of  causes  under  agricultural  law 484 

order  of  arrest  in  action  to  recover 549 

triable  where  cause  arose 968 

place  of  trial  of  actions  for  offences  committed  on  lakes, 

rivers,  etc 983 

of   actions   for  penalties   for  trespasses  on   forest 

preserve .# 963 

collection     of     penalty     jn     forfeited    recognizance,     see 

"  Recognizances." 

by  officers  of  county,  town,  etc,  to  recover  statutory...  1926 

1928 

barred  by  payment  of  fine  in  mandamus 2000 

costs  when  recovery  by  state  is  less  than  $50 3228 

jurisdiction  of  justice  over  actions  for 2862 

order  of  arrest  in  justice's  court   2895 

indorsement  upon  execution  on  justice's  judgment......  3026 

confinement  on  execution  against  person  on  judgment  for.  3082 

jurisdiction  of  Albany  city  court    3223 

of  Troy  justice's   court   3223 

%.  Action  by  state  for. 

by  attorney-general  or  district  attorney... 1963 

to  be  brought  in  name  of  people. 1984 

concurrent  jurisdiction  of  supreme  and  justice's  courts. .  1962 

disposition  of  money  recovered 1963 

reference  to  statute  to  be  indorsed  on  summons 1964 

recovery  when   statute  imposes  amount  not  exceeding  a 

specified  sum 1964 

district  attorney  to  pay  collections  to  county  treasurer...  1967 

to  render  account  of  collections • 1968 

&  Action  by  private  person  for, 

person  specially  aggrieved  may  sue 189b 

when  common  informer  may  sue 1894 

common  informer  to  compromise  only  by  leave  of  court.  1894 
Summons  in  action  by  common  informer  to  be  served  by 

officer  authorized  to  levy  execution 1895 

cannot  be  countermanded 1895 

previous  collusive  recovery  not  a  bar 1896 

reference  to  statute  to  be  indorsed  on  summons 1897 

recovery   where    statute   imposes    penalty   not   exceeding 

specified  sum •••••••  «.*». •  •  189S 

1837 
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nunuL 

Perjury. 

falsely  testifying  tt  trial  of  claim  of  third  party  to  property 

seized 108 

false  interpretation  by  interpreter  of  city  court  of  New  York. . .  334 

swearing  falsely  in  any  form  is 851 

false  swearing  as  to  qualifications,  etc.,  of  jurors  in  New  York 

county. 1125 

Perpetuation  of  Testimony* 

See  "  Depositions;  "  "  Evidence,  VIL" 

Personal  Injury. 

defined S343 

no  appeal  to  court  of  appeals  from  unanimous  affirmance 191 

limitation  of  actions  for  damages 382 

for  personal  injury  resulting  from  negligence 383 

joinder  of  causes  of  action  for 4S4 

pleading  matter  in  mitigation  of  damages 50S 

proof  in  mitigation  of  damages 53$ 

order  of  arrest  in  action  for 549 

warrant  of  attachment  in  actions  for 635 

tender  after  suit  in  action  for 731 

no  abatement  by  death  after  verdict 764 

physical  examination  of  plaintiff 8»3 

deposition  of  hospital  physicians  in  action  for 838 

claim  for  damages  not  assignable l&l'- 

jurisdiction  of  justice  of  actions  for .* 2&& 

order  of  arrest  in  action  in  justice's  court 2RK 

assessment  of  damages  on  application  for  judgment  by  default. .  1215 

Personal  Property. 

"  injury  to  property  **  denned 330 

term  defined  in  surrogate's  practice -<*& 

limitation  of  actions  for  injury  to . .  .# .f 382 

against  executors,  etc.,  for  taking  or  injuring 383 

joinder  of  causes  of  action  for  injuries  to 484 

order  of  arrest  in  action  for  damages  to 549 

warrant  of  attachment  in  action  in  justice's  court  for  injury  to.  2905 

Pharmacists. 

exempt  from  jury  service 1090,  1081,  1127 

proof  of  exemption • •    1062,  112S 

Physical  Examination. 

of  plaintiff  in  action  for  personal  Injuries............ 873 

Physicians. 

appointment  of,   for  jails 126 

order  of  arrest  in  action  for  malpractice 549 

not  to  disclose  professional   information 834,    836 

may  testify  when  validity  of  will  at  issue 836 

testimony  of  hospital  physician  in  action  for  personal  injuries 

to  be  taken  by  deposition 836 

reference  to  take  deposition  of  hospital  physician. 836 

order  for  subpoena  to  hospital  physician 836 

service  of  subpoena  on  hospital  physician 836 

exemption   from  jury   service 1030,  1081.  1127 

proof  of  exemption   1082,  1128 

misdemeanor  to  give  false  certificate  to  juror  in  New  York....  1120 

false  certificate  to  juror  in  Kings  county  a  misdemeanor 1161 

professional   instruments,  furniture  and  library  of  householder 

exempt  from  execution   1381 
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Pilots. 

preference  of  actions  against  commissioners  of.  In  city  of  New 

York . .. 701 

exempt  from  jury  service 1081,  1127 

proof  of  exemption 1062,  1128 

Plaintiff. 

,      See  "  Appearance;  "  "  Infants;  w  "  Parties." 

Pleading* 

See    "  Answer;  "    "  Complaint:  m    "  Demurrer;  ••    ••  Reply;  n 
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"  Verification. 

I.  General  provisions. 

certain  pleadings  may  be  ordered  to  be  destroyed 21 

.must  be  in  English  language 22 

use  of  abbreviations 22 

numbers  may  be  expressed  by  figures 22 

application  of  general  provisions 518 

liberally  construed 519 

to  be  subscribed  520 

in  marine  causes  in  N.  Y.  city  court  may  be  oral  or  written.  3185 

time  of  service   520 

in  city  court  of  New  York 3106 

relief  between  co-defendants 521 

service  of  answer  on  co-defendant 521 

court  may  order  bill  of  particulars 531 

frivolous, —  judgment  on 537 

notice  of  motion  on,  in  N.  Y.  city  court 3161 

sham  defences  to  be  stricken  out 538 

notice  of  motion  on.  in  N.  Y.  city  court. 3101 

irrelevant,    redundant   and   scandalous   matter   to   be  stricken 

out. 545 

indefinite  and  uncertain  allegation*- 546 

motions    for   judgment    on    pleading 547 

if  order  of  arrest  issued,   plaintiff  must  prove  allegation   of 

fraudulent  misappropriation 548 

allegation  of  fraud  must  be  proved,  when  order  of  arrest  is- 
sued for  fraud   549 

supplying  lost  pleadings    726 

relief  from  default  .' 783 

to  be  filed   824 

striking  out.  for  disobedience  of  order  to  discover  books,  etc.  808 

for  disobedience  to  subpoena 853 

when  issue  arises 963 

of  law 964 

of  fact • 964 

copy  to  be  furnished  to  court  or  referee  on  trial 981,  1018 

to   be    inserted    in    judgment-roll 1237 

notice   of   motions   on,    in    N.    Y.    city   court 3161 

contributory   negligence   in   action   for  death 841b 

II.  Verified  pleadings.     Sec,  also,  "  Verification." 

when    verification    required     523 

allegations    deemed    made     on     knowledge     unless     otherwise 

stated 524 

denial    of   knowledge    or    information    deemed    allegation    that 

person   verifying   has   none    524 

denials  and  allegations  must  be  stated  to  be  made  by  party..     524 
term    "affidavit"    includes    verified    pleading 3343 

ill.  Variance. 

when  material , . .  • 689 

proof  of  prejudice  necessary • 639 

amendment  discretionary 589 

immaterial  variances ••••••• 540 

distinguished  from  failure  of  proof • 541 
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INDBX. 

Pleading  —  Contfmted* 

IV.  Amendment  OF  PLEADtNO*, 

of  course. ••••••••••••••••••••••••••••••••••    562 

for  delay.  •   .............••..••.••••.•••• 542 

•mended  pleading  to  be  served •••••••• 543,     71*8 

effect  of  failure  to  answer  or  demur  to  amended  pleading. . .     543 
mistakes  in  names,  sums  of  money,  dates  and  description  of 

property  cured  by  judgment  on  verdict,  etc 721 

omission  of  necessary  averment  cured  by  judgment  on  ver- 
dict, etc 721 

mispleading  or  insufficiency  cured  by  judgment  on  verdict, 

etc 721 

power  of  court  to  amend  by  inserting  material  allegation....    723 

by  conforming  pleadings  to  proof 723 

court  may  direct  action  to  retain  place  on  calendar 72S 

order  of  court  required,  except,  etc • 727 

power  of  referee  to  allow • 1018 

to  allow  at  trial 1016 

to  allow  a  party  to  plead  anew  at  trial 1018 

V.  SUPPLEMENTAL   PLEADINGS. 

when  allowed 544 

court  may  direct  that  action  retain  place  on  calendar 723 

on  substitution  of  party  on  death  or  transfer  of  interest....    760 
no  extension  of  time  tor  making  supplemental  complaint  on 

death  or  disability  of  party 784 

in  action  for  waste  after  judgment  of  partition 1657 

VI.  JoiNDEE  OF  CAUSES. 

demurrer  to  complaint  for  misjoinder  of  causes. •••• 488 

when   permitted;  generally •••••• 484 

causes  to  be  separately  stated  in  complaint 482 

when  action  relates  to  real  property 1687 

In  replevin • 1689 

in  action  by  people  against  same  defendant •• 19& 

In  justice's  court   » . . 2937 

of  grievances  in  alternative  mandamus 2076 

VIL  Specific  fleas. 

how  presumption  of  payment  of  judgment  pleaded.  •• 378 

limitation  of  actions • 413 

private  statute.  . .'.  530 

account.  •  • ••••••••••••••••••• 531 

judgment • 532 

conditions  precedent. 533 

instrument  for  payment  of  money 534 

In  mitigation  of  damages 536 

plea  of  justification  in  libel  and   slander  does  not  bar  evi- 
dence of  mitigating  circumstances. 5ft 

VIII.  In  specific  actions. 

Against  executors  and  administrators. 

first  served  or  first  appearing  to  answer  complaint 1817 

separate  answers  by,  only  allowed  by  direction  of  court. .  1817 
lack  of  assets  not  to  be  pleaded  in  action  against. ......  1824 

executor,  etc.,  not  personally  liable  for  debt  for  falsity 
of  pleading • 1831 

By  or  against  corporations. 

allegation  of  incorporation  in  complaint.  •• 1775 

when  corporate  existence  put  in  issue  by 1776 

waiver  of  misnomer  by  'failure  to  allege  in  answer 1777 

extension  of  time  to  answer  or  demur  in  action  on  bill 

or  note 1778 

order  for  trial  to  be  served  with  answer  in  action  on  bill 

or  note. ITU 
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PteaOlnv  —  Continued, 

VIII.  In  specific  actions  —  Continued. 
Creditor's  action  against  heirs,  etc 

description  of  lands  • ••••••••••••••••••• 

Dower, 

description  of  property  in  complaint..... 1006 

complaint  to  set  forth  name  of  husband 1606 

Joint  debtors. 

complaint  in  action  to  charge  joint  debtors  not  personally 

summoned  in  previous  suit 1938 

answer. 1939 


Libel  and  slander. 

application  of  defamatory  words 535 

{>lea  of  justification  does  not  bar  evidence  in  mitigation..     635 
n  slander  special  damages  need  not  be  alleged  when  un- 
chastity  imputed  to  woman 1906 


Mandamus, 

oral  pleadings 2080 

rules  of,  applicable  to  alternative  writ  and  return.  2076,  2077 

2080 

writ  and  return  cannot  be  stricken  out  as  sham •  2080 

joinder  of  grievances  in  alternative  mandamus 2076 

Matrimonial  actions. 

counterclaim  in  action  for  divorce  or  separation. 1770 

requisites  of  complaint  in  action  for  separation.  •  • 1764 

Partition. 

complaint  to  allege  that  no  executor,  etc.,  of  deceased 

owner  appointed. 1538 

description  of  property  in  complaint • 1542 

complaint  to  state  interests  of  parties 1542 

answer  may  controvert  interest  of  plaintiff 1543 

statement  of  defendant's  interest  in  complaint. . . .  1543 

claim  of  title  of  co-defendant 1543 

Prohibition. 

not  allowed.  •  •••••• ••• 2009 

Replevin. 

joinder  of  causes 1689 

stating  title 1720 

allegation  of  wrongful  taking  in  complaint 1721 

of  wrongful  detention  in  complaint 1721 

answer  may  set  up  title  in  third  person 1723 

allegation   in    answer    of   possession    of    land    on   which 

chattel  was  distrained  doing  damage 1724 

7*#  determine  ctaim  to  real  property. 

allegations  of  complaint  ............••.••••••••••....•  1689 

IK.  Is   Surrogates'  courts. 

See  "Surrogate's  Court." 
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Pleading*  —  Continued. 

X.  In  justices'  courts. 

may  be  oral  or  written... •••• 2940 

general  rules 2910 

enumerated 2935 

setting  forth  account 2941 

instrument  for  payment  of  money 2911 

complaint 2986 

joinder  of  causes 2991 

answer. 2838 

denials 2938 

demurrer . . . . 293$ 

amendment  on  decision  of  demurrer 2999 

bill  of  particulars # 2912 

immaterial  variance  to  be  disregarded. 2943 

amendments 2944 

counterclaims 2945 

of  party  suing  or  sued  in  representative  capacity 2945 

when  neglect  to  plead  counterclaim  bars  action 2917.  294S 

judgment   upon   counterclaim    2949 

answer  of  title  to  real  property   2951 

verification   (see  Act)    888 

Pledse. 

interest  of  pledgor  may  be  sold  on  execution... 1412 

Police  Courts. 

are  not  courts  of  record • 3 

Police. 

exempt  from  jury  service  in  New  York  city.. 1081,  1127 

proof  of  exemption 1062,  1128 

Poor. 

county  superintendent,  etc..  may  sue  upon  cause  arising  before 
his  term 1928,  1928 

actions  against  overseers,  etc.,  on  causes  arising  before  their 
term 1927,  1928 

overseer  or  superintendent  may  apply  for  appointment  of  com- 
mittee for  incompetent  person 2321 

fine  for  contempt  in  justice's  court  to  be  paid  to  overseer 2873 

action  by  overseer,  etc.,  for  penalties  for  suffering  animals  to 
stray 3082 

payment  to  overseer,  etc.,  of  penalties  for  suffering  animals  to 
stray 3092 

Poor  Persona. 

who  are 468,  459 

requisites  of  petition  for  leave  to  sue  as 459 

contents  of  order  granting  leave  to  sue  as 460 

not  liable  for  costs  or  fees 461 

action  not  stayed  for  non-payment  of  costs  of  former  action. . .  461 

annulling  leave  for  misconduct  or  delay 462 

defendant  may  apply  to  defend  as 463 

petition  by  defendant  for  leave 464 

proceedings  on  defendant's  petition  for  leave 465 

cannot  prosecute  appeal  as  466 

may  oppose  appeal  as 463 

costs  in  favor  of,  to  be  paid  to  attorney 467 

security  for  costs  not  required  when  plaintiff  an  infant 469.  3368 

Population. 

certificate  of  director  of  census  admissible  in  evidence 944 
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Sec,  alto,  w  Mam." 

service  of  papers  by  mail ••••.••......  .     707,  27<W 

double  time  when  papers  served  by  mail.... • 796 

time  for  service  of  notice  of  trial  by  mail • 706 

deposit  of  papers  in  branch  post-office  in  New  York  city......  801 

Power  of  Attorney. 

satisfaction  of  judgment  by  attorney  is  fact... • •  1260 

Powers. 

executors  qualifying  may  exercise  power  of  sale,  etc 2642 

Preferred  Cauies. 

when  order  necessar> 793 

service  of  order • 793 

motion  for,  in  New  York,  Kings,  Queens  and  Erie 793 

claim  of  preference  in  note  of  issue ' 793 

vacating  order. 793 

order  for  preference  not  appealable 793 

causes  preferred  by  general  rules  of  practice 791 

by  special  order  of  court 791 

larties  suing  in  representative  capacity  as  sole  plaintiff  or  de- 

\  { endant 791 

'eath  of  party  pending  the  action 791 

.  iiminal  actions 79Q 

)y  people  to  recover  public  funds 789 

by  or  against  state  or  officer  thereof 791 

by  or  against  New  York  city  and  its  health  officers 791 

by  or  against  commissioners  of  pilots  in  New  York  city 791 

by  or  against  towns  or  counties 791 

against  sheriff 791 

on  undertakings  to  sheriff 791 

on  undertakings  on  appeal  to  court  of  appeals ••• 791 

on  notes  and  bills  of  corporation 791 

against  corporations  issuing  bank  notes,  etc 791 

for    dower    791 

for  absolute  divorce  791 

for  libel   or   slander    7.7 791 

for   partition '. ■.  791 

to  revoke  probate  of  wills    791 

to    construe    wills    791 

mandamus   or    prohibition    792 

marine  causes  in  N.  Y.  city  court 3186 

to   determine    conflicting   claims    to    compensation    for   property 

taken  for  public  use   3378 

appeals  involving  title  to  office  229 

from   court   of  claims    278 

from  judgment  declaring  statute  unconstitutional 791 

from  decision  of  surrogate ..  791 

to  court  of   appeals   from   unanimous   affirmances  by  ap- 
pellate  division    791 

second  and  subsequent  to  court  of  appeals 195 

Prescription. 

See,  also,  "  Limitation  of  Actions." 
easement  for  encroaching  wall  created  by   lapse   of  two  years 

.  .without  action , 149* 

Press  Associations.  •»•  '. 

telegraph  operators  and  reporters  exempt  from  jury  dsty.  1060,  1081 

1127 

»  '  »  * 

Presumptions. 

See,  also,    "  Evidence."  .  •  r- 

>ossession   presumed   from   legal   titls    ' 368 

occupation  presumed  to  be  under  legal  title 388 

continuance  of  relation  of  landlord  and  tenant   373 

satisfaction  of  judgment   , 376 

aleading  presumed  payment  c.f  judgment   378 
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Presumptions  —  Continued. 

seal  presumptive   evidence  of  cc nsideration «...    Ml 

of  death  of  unknown  heirs,  when  money  paid  into  court......    811 

of  death  from  continued  absence    841 

of    heirship    from    recitals    in    deeds 841b 

of    jurisdiction    of    surrogate 2513 

Printers. 

affidavit   of   publication    of    summons    444 

of     notices,     etc 936 

fees   of    3317 

Prisoners. 

See  "Arrest;  "  "  Execution;  "  "  Imprisonment;  "  Jails." 
care  of  property  of  person  confined  for  crime,  see  "  Crime  and 
Criminals." 


from  arrest,  see  "Arrest." 

privileged  communications,  see  "  Evidence;  "  M  Win 

Probate. 

of  heirship,  see  "  Heirs." 
of  wills,  see  "  Wills." 

Process. 

power  of  court  of  record  to  make  new  process 7 

abuse  of,  a  civil  contempt 14 

must  be  in  name  of  people 22 

in  English  language 22 

tested  in  name  of  judge 23 

when  returnable 23 

must  be  filed  with  return  thereto 23 

subscribed  or  indorsed  with  name  of  officer  or  attorney. .  24 

not  void  for  lack  of  seal  or  error  in  teste,  unless,  etc 24 

order  of  court  required  for  amendment 727 

to  be  filed  with  clerk  in  supreme  court,  New  York  county.. .,l»5a 

execution  is    •••••••••••••••••••••• 1364 

Proclamation. 

by  foreign  executive,  how  proved 80 

Prohibition. 

a  state  writ ••••••••••••••••••  3801 

for  general  provisions,  see  "  Writs." 

alternative  or  absolute • • •  2081 

writ  of  consultation  abolished •...•••........  2100 

preference  of 782 

costs  not  exceeding  $50  and  disbursements  to  be  awarded  as 

on  motion 2100 

final  order  to  be  reviewed  only  by  appeal... ••.... 2101 

stay  of  execution  pending  appeal •••••••••••••.. 2101 

who  may  grant  stay ..•••.. •••• 2103 

how  time  extended  • 2102 

h  Alternative  writ.  

on  what  proofs  granted •••••••••••••••••••• 2081 

notice  of  application 2001 

granted  only  at  special  term  except  where  otherwise  allowed.  2002 

when  appellate  division  may  grant 2008 

alternative  writ  must  issue  first • ••  2004 

contents  of  writ   ..*.••••«••••••••••••.  3004 

when  to  be  made  returnable 200C 

method  of  service 200C 

absolute  writ  to  issue  on  failure  to  make  return 2000 

how  return  made   200? 

faflur^  to  make  return  punishable  as  contempt 2000 

objection  to  sufficiency  of  papers  may  Ij  taken  ix>  return 2007 

motion  to  set  aside  fWOT 

when  verification  required  to  return 

adoption  of  judge's  return  by  party 

pleadings  are  not  allowed 


INDBX. 

Prohibition  —  Continued. 

I.  Alternative   writ  —  Continued. 

may  be  disposed  of  without  further  notice  at  term  where  writ 

is  returnable 

notice  of  hearing  for  subsequent  terms 2090 

where  hearing  to  be  had 2000 

controverting   new    matter    in    return 2000 

order  for  trial  of  questions  of  fact  by  jury 2000 

final  order 2100 

II.  Absolute  writ. 

alternative  writ  must  issue  first 2004 

final  order  on  alternative  writ  may  award 2100 

to  issue  on  failure  to  make  return  to  alternative  writ 2006 

motion  to  quash  or  set  aside 2007 

Promissory  Notes. 

See  "  Bills  and  Notes;  "   "  Negotiable  Instruments." 

Property. 

defined 718 

Provisional  Remedies. 

See,   also,   "Arrest;"   "Attachment;"   "Injunction;* 
"  Receivers." 

not  impaired  by  removal  of  action  from  county  court 846 

gives  jurisdiction   ef   action 416 

not  affected  by  supplemental   pleading 644 

order  to  deposit  or  deliver  property 717 

sheriff  may  take  property  for  deposit  or  delivery 718 

when  arrested,  injunction  and  attachment  not  to  be  granted  to- 
gether       719 

on  counterclaim 720 

appellate  division   may  grant,  when  applied  for  without  notice 

and    refused   below 1848 

'    in  action  to  charge  joint  debtor  not  summoned  in  previous  suit  19*0 

security  not  required  in  action  by  state,  municipality,  etc 1900 

liability  of  state,  municipality  or  officer  for  damages  caused  by.  1990 

Public   Administrator. 

See  "  Surrogate's  Court." 

Publication. 

false  and  inaccurate  reports  of  proceedings  are  contempts....        9 

special   provisions   relating  to,  not  affected 8840 

computation    of    time    of 787 

when  no  newspaper  published  in  county  or  city 826 

where  printers  in   county  refuse  to   publish 3293 

affidavit  to  refusal  of  printer  to  furnish 3294 

affidavit   of    printer    to 926 

fees   of   printers 3317 

service  of  summons  by 438-441 

on  unknown   owners   in   partition 1541 

defendant  in  partition  cannot,   under  section  445,  defend  aft?r 

judgment   by   default   on   service    by   publication 1557 

mode  of,   in   surrogate's  court 2532 

of  order  to  present  claims  of  creditors •     786 

of  general  rules  of  practice *•       18 

of  appointment  changing  place   of   holding  court •••       89 
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Publication  —  Continued. 

of  change  of  place  for  holding  court  in  New  York  city 42 

of  appointment  of  special  and  trial  terms 233 

of  application   by  discharged   bankrupt  to  cancel  judgment....   1268 

of    notice    of   sale   of   realty '. 167JS 

of   judgment   annulling   corporation 1SGS 

of  notice  of  pendency  of  ejectment   for  property  escheated,  or 

forfeited    for    treason 1978 

of  notice  of  execution  of  writ  of  assessment  of  damages 210P 

of  petition  for  discharge  of  person  imprisoned  under  execution.  2206 

of  notice  of  application  to  change  name  of  corporation 2413 

of  order  to  show  cause  in  proceeding  for  voluntary  dissolution 

of  t  corporation 2424 

of  citation   from   surrogate's  court 2528 

of  advertisement  for  claims  against  decedents'  estates 2677 

of  summons  in  action  in  N.   Y.  city  court 3170 

application  for  judgment  by  default  when  summons  served  by..   1216 

Public  Funds. 

order  of  arrest  in  action  for 54$ 

action   by   taxpayer   to    prevent   waste 1925 

action  by   people  to   recover 1908 

attorney-general   must   bring    1976 

must  be  in   name  of  people 19K4 

stay  of   other   actions 1970 

may  be  brought   in   foreign  courts 1971 

title  vests   in   people  on  commencement 1972 

limitation 1973 

disposition    of    proceeds 1974 

application    by    municipality,    etc.,    for 1975 

Public  Health  Law. 

joinder  of  causes  of  action  for  penalties  under 484 

Public   Officer. 

See  "  Officer." 

<*. 
Queens  County. 

fees  of  recording  officers 3332a-3332d 

salary  of  court  clerk 89 

compensation   of  court  crier * 91 

interpreters  in . 94 

court    officers,    messengers   and   attendants   in .' 95 

duties  of  court  officers,   messengers  and  attendants  in 96 

salary   of   court    attendants   in 96 

appointment   and   compensation   of   stenographer 358,    3o9 

compensation  of  judges  for  services  rendered   in  selecting  and 

drawing  jurors,   etc l^i 

notes  of   issue   and   notice  of  trial   in 9i  7 

preference    on    calendar    in 793 

service  of  subpoena  from  N.  Y.  city  court  in 338 

security  for  costs  in  county  court 3268 

mileage    of    jurors ■ 3314 

Quo  Warranto. 

writ   abolished • 1983 

proceedings  by  information  in   nature  of,  abolished 1983 

relief  to   oe   obtained   by    action 1983 

action  to  be  brought  in  name  of  people 1984 

action  by  attorney-general  to  try  title  to  office 1948 

to  try   right   to   exercise  corporate   franchise 1948 

to    forfeit   public   office,   civil   or   military 1948 

to  try  right  of  foreign  corporation  to  exercise  privileges 

within    state 1948 

{•fader   of  relator   as   party   plaintiff 1986 

1846  _      ■     ■' 
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|wo  Warranto  —  Continued* 

relator  to  give  security  for  costs,  etc.. ••_••  WW 

compensation  of  attorney-general  when  relator  joined ~. ,.  1980 

right  of  claimant  to  office  may  be  tried  in  action  against  actual 

incumbent 1949 

order  for  arrest  of  person  usurping  office 1949 

triable  of  right  by  jury 1960 

claimant  to  assume  office  after  judgment  in  his  favor 1951 

to  demand  books  and  papers  after  judgment  in  his  favor.  1951 

proceedings  to  obtain  books  and  papers 1952 

refusal  to  deliver  books,  etc.,  after  ouster  a  misdemeanor 1952 

action  for   damages   against   usurper 195*?' 

all  claimants  to  same  office  or  franchise  must  be  joined 1954 

judgment  against  corporation  must  contain  perpetual  injunction.  1955 

temporary  injunction  in  action  against  corporation 1955 

witness  cannot  refuse  to  answer  incriminating  question  in  ac- 
tion against  corporation   1955 

final  judgment  of  ouster  from  office 1956 

costs  on  judgment  of  ouster 1956 

fine  may  be  imposed  upon  usurper  by  judgment 1956 

to  be  docketed   1956 

execution  to  collect • 1956 

collection  of  costs  against  corporation  from  officers  and  mem- 
bers   1987 

R. 
Railroad  Commissioners. 

to  approve  change  of  name  of  railroad  company.. 2411 

order  changing  name  of  railroad  company  to  be  filed  with 2414 

Railroad    Companies. 

jurisdiction  of  countv  court  over • 841 

residence  for  purpose  of  jurisdiction  of  justice's  court...  2869,  2880 

service  of  summons  from  justice's  court  on 2880,  2882 

compensation  for  railroad  property  taken  for  public  use 3370 

judgment  foreclosing  mechanic's  lien  on  railroad  property 3419 

certain  employes  exempt  from  jury  service 1030 

superintendent,    conductor    and    engineers    exempt    from    jury 

service 1081,  1127 

proof  of  exemption.   . 1082,  1128 

excepted   from  provision   for  voluntary  dissolution 2420 

petition  by,  for  change  of  name 2411 

railroad  commissioners  to  approve  change 2411 

contents  of  petition 2412 

order  changing,  to  be  filed  with  railroad  commissioners. .  2414 

Rape. 

sittings  of  court  may  be  private 5 

privilege  of  physician  in  actions  for 834 

Real  Property. 

T.  General  provisions. 

defined • 8398 

in  condemnation  law •••• 3368 

in  surrogate's  practice. 2514 

"owner"  defined.  ., 33J8 

in  condemnation  law •••••• 3358 

"distinct  parcel"  defined 3343 

improvement  "  defined •....« ^?o 

injury  to  property "   defined   3343 

"inheritance"  defined  in   surrogate's  practice 2768 

proceeds  of  sale  of  realty  of  infant  or  incompetent  deemed 

real  property 2352 

questions  of  title  excepted  from  iurisdiction  of  justice's  court.  2863 
•aster  of  jurisdiction  in  justice's  court  on  answer  to  title  of 

real  property -  2951-2958 
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Real  Property —  Continued. 

I.  General  provisions  —  Continued. 

special  proceeding  cannot  be  taken  to  recover  unless  expressly 

allowed 1688 

summary   proceedings   to  recover   possession  of,   tee  "  Sum- 
mary Proceedings  to  Dispossess." 
action  to  recover,  see  "  Ejectment." 
judicial  sales,  see  "  Sals  of  Real  Property." 
proceedings  to  sell,  etc,  property  of  infant,  incompetent,  or 

corporation,  see  "  Sale  or  Real  Property." 
liens  on,  see  "  Liens." 

limitation  of  actions  for 802-375 

action  to  establish,  etc.,  lien,  triable  in  county  where  property 

situated   

relating   to   property   without   the   state,   triable   where 

party  resides 982, 

service    of    summons    by    publication    in    actions'    affecting 

title   438,     438 

joinder  of  causes  of  action,  relating  to 484,  1687 

filing  of  notice  of  attachment 649 

cancellation  of  notice  attaching 711 

mistake  in  description  cured  by  judgment  on  verdict,  etc 721 

action  to  compel  conveyance  by  infant  or  incompetent 2345 

judgment 2347 

arbitration,  claim  in  fee  or  for  life  not  subject  of.... 

estate  for  years  may  be  subject  of 

controversy  as  to  partition  may  be  subject  of. .  • 
controversy  as  to  boundaries  may  be  subject  of. 
admeasurement  of  dower  may  be  subject  of....* 

power  of  receiver  to  hold 716 

sale  of,  by  sheriff  on  execution  after  attachment 706 

sheriff  may  convey,  by  order  of  court ...•••••••     718 

how  sold  pursuant  to  direction  of  judgment •  1242 

security  by  referee  appointed  to  sell  real  property 1243 

conveyance   on   sale   under  judgment  or   execution   to   state 
name  of  person  whose  interest  is  sold ••  1244 

II.  Action  to  determine  claim  to. 

provisions  apply  to  corporations  and  associations 1688 

what  claims  may  be  determined  in.........* 1638 

who  may  maintain  action • 1638 

what  must  be  alleged  in  complaint • 1639 

demand  for  judgment 1689 

triable  in  county  where  property  situated 983 

dismissal  with  costs  on  proof  that  plaintiff  not  in  possession.  •  1646 
defendant  may  plead  title,  etc.,  and  ask  affirmative  relief....  1841 

procedure  when  defendant  pleads  title,  interest  or  lien 1642 

judgment  for  defendant  on  claim  in  reversion  or  remainder..  1843 
execution  on  judgment  for  defendant  on  claim  in  reversion  or 

remainder 1843 

judgment    awarding   defendant   possession  and   damages   for 

withholding 1844 

judgment  for  plaintiff    •••••  1848 

effect  of  judgment 1848 

new  trial  not  of  right 1848 

new  trial  discretionary  within  one  year 1848 

new  trial  when  party  under  disability ••••••••••  1848 

when  evidence  on  first  admissible  on  new  trial 1846 

perpetuating  evidence  and  proofs  in 1848 

claim  of  dower,  action  to  determine • ••«.....  1847 

prayer  for  admeasurement 1848 

denial  of  defendant's  claim  and  demand  that  she  b* 

barred 1849 

action  to  determine  validity  of  will  of  real  property. • . . .....  1888 

additional  allowance  to  plaintiff • • 

computation  of  additional   allowance.. 

1848 
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LosU  Property  —  Continued. 

III.  PUPXTVATINO  TESTIMONY  AS  TO  TITLE. 

testimony  may  be  received  in  action  involving  title  to  realty.  1688a 

inability  of  witness  to  attend  must  be  shown. . , 1688a 

documentary  evidence  not  affected 1688b 

mode  of  introducing  testimony  1688c 

objections  may  be  taken  at  trial 1688c 

who  may  apply  for  taking  of  deposition 1688d 

contents  ox  petition  16B8e 

notice  of  application  1688f 

appointment  of  referee 1688f 

notice  of  hearing  before  referee 1688f 

proof  of  notice  of  hearing 1688g 

adjournments  of  hearing 1688g 

subpoenas  to  witnesses  1688g 

compelling  attendance  of  witnesses  1688g 

mode  of  examination   1688H 

refusal  of  witness  to  answer 1688h 

authentication  of  deposition  1688h 

deposition  to  be  filed  and  recorded 1688h 

egainst  whom  deposition  may  be  used  as  evidence 1688i 


I.  General  provisions. 

clerk  of  court,  etc.,  not    o  be  appointed  in  New  York 00 

limitation  of  action  against,  to  recover  chattel 888 

appointment  before  judgment  718 

on  counterclaim 720 

by  or  after  judgment 713 

pending  appeal   713 

in  judgment  creditor's  action 1877 

as   successor   to   executor   pending  action   for    partition 

or  distribution  or  to  construe  or  establish  a  will 1869 

relerence   on   application    for   appointment 827 

"property"  includes  rents,  income  and  increase  of  property.  713 

notice  of  application  for 714 

appointment  of  temporary  receiver  without  notice 714 

appointment  without  notice  in  foreclosure 714 

removal  of   715 

bond   of    715 

increasing  security 715 

accounting  by   715 

notice  to  surety  of  accounting 715 

petition  by  surety  to  be  relieved  812 

revocation  of  appointment  for  failure  to  give  new  bond S12 

power  to  hold  real  property 716 

on  death  or  removal,  successor  may  continue  action 7RG 

substitution  of  successor  on  death  or  removal 766 

may  file  notice  of  appointment  and  ownership  of  judgment. .  1263 

may  consent  to  insolvent's  discharge  under  judge's  order....  2153 

leave  to  sue  upon  official  bond 1800 

commissions   3220 

may  include  cost  of  bond  in  commissions 3820 

II.  Of  corporations. 

in  what  cases  appointed  for  corporation 1*10 

when  appointed  for  educational  institution 1810 

appointment  of,  for  foreign  corporations 1810,  1812 

notice  of  application  for  appointment  of  receiver  of  corporate 

property    1810 

appointment  of,  by  judgment  annulling  corporation 1801 

in  action  to  dissolve,  appointment  of  temporary 1788 

power  of  temporary  1788 

court  may  confer  additional  powers  on  temporary 1789 

appointment  of  permanent  17S8 

powers  of  permanent 1788 

1849 
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Receivers  —  Continued. 

II.  Of  corporations  —  Continued.  v 

voluntary  dii  solution,  appointment  of  temporary  in  proceed- 
ings   2423 

powers  of  temporary 2423 

appointment  of   permanent    2429 

confirmation   of   acts   of    2421) 

relief  from  omissions  and  defaults 2421* 

commissions  of 2431a 

final   accounting  of    2431b 

duty  of  attorney-general  as  to  final  accounting 2431b 

III.  In  supplementary  proceedings. 

appointment  .  # 2404 

notice  of  application  for  appointment 24»W 

when  appointed  without   notice    2464 

notice  of  application  to  other  creuitors 24&~> 

only  one  to  be  appointed 246C 

order  extending  prior   receivership 2406 

when  •  property  vests  in  receiver 246S 

relation  back  of  title  to  personal  property 2469 

non-resident  not  to   be  appointed 2469 

removal    on    becoming   non-resident 24(5* 

record   of   orders   appointing    2470 

court 2471 

's  court  over  actions  by 2863 


subject   to    control    of 
jurisdiction  of  justice's 


Recognizance. 

power  of  county  court  to  remit  forfeiture 350,  351 

how   forfeited 1963 

action    by    attorney-general    1SM5 

judgment   for  people   on UH5»7 

district   attorney  to  pay  over  collections  on 1967 

to   render    account   of  collections 1968 

action  on,  to  be  brought  in  name  of  people 1884 

Recording:  Officer*. 

fees   in   Greater   New   York 3332a4332d 

Records. 

I.  Of  documents,  conveyances,  etc 

must  be  in   English,   abbreviations 22 

amendment  of 727 

of  certificate  of  sale  of  real  property  on  execution 1439 

effect  of  recording  certificate  of  redemption  of  real  property 

from  sale  on  execution . 1470 

judgment  in  partition  may  be  recorded  in  each  county  where 

lands  are i«j95 

of  notices  of  lis  pendens 1672 

judgment  vacating  letters  patent  granted  by  state  to  be  noted.  I960 

of  discharge  of  insolvent  debtor 2181 

of  order,  etc.,  exempting  insolvent  debtor  from  arrest  or  im- 
prisonment  .•••*. 2196 

of  assignment  on  discharge  of  debtor  from  imprisonment  on 

execution ;  •  -. j£3L» 

of  order  appointing  trifstee  of  property  of  criminal  prisoner.  •  2228 

of  affidavits  of  sale  under  foreclosure  by  advertisement 2398 

of  order  changing  name  of  corporation 2414 

of  orders  appointing  receivers  of  judgment  debtors 2467,  24TO 

books  and  indices  to  be  kept  by  surrogate 2488,2487 

of  wills  proved  elsewhere  within  state 2630 

probated   wills   of  real   property  may  be  recorded  as   deeds..  2633 
executor,  etc.,  must  cause  will  of  real  property  to  be  recorded 

in  each  county   where   realty   situated 2633 

wills  to  be  indexed  when  recorded^as  deeds .....'2634 

fees  of  clerk  or  register  for  recording  wills  as  deeds 2634 

decree  of  probate  of  heirship  may  be  recorded  as  deed 2657 

decree  vacating  or  modifying  decree  of  probate  of  heirship...  **"■* 
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Records  —  Continued. 

I.  Of   documents,   conveyances,    etc. —  Continued.  ._ 

fees  for  recording  instrument*......... • 8304 

II.  Admissibility  as  evidence. 

subpoena  duces  tecum  to  produce 866 

original  entry   of  marriage   or   certified  copy   is  presumptive 

evidence 828 

certified  copies  of   papers  filed  or  recorded   in    public   offices 

presumptive  evidence 033 

certified   copies  of  papers  filed  or   recorded   in   town    clerk's 

office  presumptive   evidence 934 

record  ( of  conveyance,  or  certified  copy,  is  admissible 935 

is  not  conclusive 936 

not  admissible  when  proved  by  oath  of  interested  or  in- 
competent witness ; 936 

transcript   from  docket  book   of  justice  of   peace,    subscribed 

and  authenticated,  is  evidence 939 

certified  copies  of  records  of  federal  courts  admissible  in  evi- 
dence      943 

of  documents  on  file  in  federal  offices  are  admissible  in 

evidence ; 944 

certificate  of  director  of  census  to  population  is  admissible  in 

evidence.  •  • . 944 

of  weather  bureau  observations  admissible  in  evidence 944 

of  transfers  of  vessels  admissible  in  evidence 945 

exemplification  of  record  of  conveyances  without  the  state  ad- 
missible in  evidence   . 947 

authentication  of  copies  of  records  of  foreign  courts 952 

oral  proof  of  copy  of  record  of  foreign  court 953 

statutory  provisions  do  not  declare  effect  of  foreign  record . .     954 
in  New  York  city  and  county  are  presumptive  evidence  after 

twenty  years.  .  .  . 955 

authenticated   copies   of    records   of  public   office    of    foreign 

country  admissible   in  evidence 956 

form  of  certificate  to  copies,  etc 957 

certificate  to  copies,  etc.,  must  be  sealed 958 

certified  copy  for  use  in  same  court  need  not  be  sealed 959 

official  certificates  of  search  admissible 921 

certificates  of  search  of  title  guarantee  and  abstract  companies 

admissible 3256 

surrogates,  registers,  clerks,  etc.,  to  make  and  certify  searches.     961 

may  be  proved  according  to  rules  of  common  law 962 

admissibility  in  evidence  of   record  of  wills  proved  orior  to 

1785 2623 

admissibility  in  evidence  of  records  of  wills  proved  more  than 
admissibility  in  evidence  of  records  of  wills  proved  more  than 

thirty   years   2623 

of  discharge  of  insolvent  debtor  is  conclusive  evidence  of  pro- 
ceedings  and    facts    ; 2181 

in  register's  office  in  New  \5ork  and  Kings  counties  not  to  be 
removed  on   subpoena    '866 

Recorder. 

included  in  term  "judge" 3343 

of  New  York,  may  change  place  of  holding  court 42 

Recorder's  Court. 

See  "  Utica,  Recorder's  Court  op  the  City  op;  "'      Oswego, 
Recorder's  Court  op  the  City  op." 

» 
Redemption. 

on  sale  of  real  property  tn  execution,  see  "  Execution. •" 
by  lessee  or  creditor  after  warrant  in  summary  proceedings  to 
dispossess 2256-2259 
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Reference. 

I.  Who  mat   be  appointed  referee. 

qualifications  of  referee   1084 

judges'   clerks,   etc.,  not   to  act 1034 

several    referees   may    be    appointed 10© 

persons  to  whom  all  parties  object  not  to  be  appointed,  ex- 
cept,  etc   1024 

judge  not  to  be  appointed  referee,  except  by  consent 1021 

judge  appointed  referee  by  consent  to  act  without  compensa- 
tion    1034 

clerk  of  court,  etc.,  not  to  be  appointed  in  New  York 90 

U    When  reference  ordered. 

compulsory,   of  questions  arising  incidentally 1015 

to  take  an  account    101? 

what  Questions  may  be  referred   1013 

when  issues  to  be  referred   1013 

•  in  New  York  city  court 1013.  3160 

Issues  to  be  referred  on  stipulation  of  parties 1011 

order  appointing  referee  named  in  stipulation  to  be  entered 

of  course 1011 

appointment  of  referee  when  not  named  in  stipulation 1011 

when  reference  is  discretionary  1012 

to  try  issues  remaining  after  jury  trial  of  specific  questions. .     972 

to  take  deposition  for  use  on  motion 885 

of  hospital  physician 893 

of  questions  arising  on  motion  in  N.  Y.  city  court. 3172 

to  superintend  discovery  of  books  and  papers 807 

to  make  examination  or  inquiry 827 

on  application  for  receiver,  appraiser  or  trustee 827 

to  approve  undertaking  and  sureties  thereto S27 

to  assess  damages  on  application  for  judgment  by  default. . .  1215 

1216 

by  judgment  to  execute  it 1290 

on  judgment  for  defendant  on  counterclaim 515 

on   justification   under   undertaking   on   appeal    to   court    of 

appeals 1335 

to  ascertain  value  or  sufficiency  of  sureties  on  discharge  of 

attachment 096 

to  examine  person  refusing  certificate  of  interest  in  attached 

property. 651 

to  ascertain  damages  from  injunction 023 

sustained  bjr  third  person  by  injunction  order 024 

on  default  in  replevin 1729 

evidence  in  mitigation  admissible 536 

•ft  application  to  perpetuate  evidence  relating  to  real  prop- 
erty  1688f,  168$ff 

to  sell  real  property  under  direction  in  judgment. .  • 1242 

to  sell  chattel  under  judgment  foreclosing  lien 1739 

to  report  on  account  of  committee  of  incompetent 2242 

of  application  to  seU  real  property  of  fnfant  or  incompetent..  2354 

of  proceeding  to  sell  corporate  real  property 3.V 

'J  to  inquire  as  to  liens  on  property  under  partition 1561 

to  admeasure  dower    1607 

to  ascertain  amount  payable  in  gross  in  satisfaction  of  dower.  1618 

liens  prior  to  sale  to  satisfy  dower 1621 

In  action  for  waste,  to  ascertain  interests  when  joint  tenant 

elects  to  partition    165T 

of  issues  in  condemnation  proceedings 3367 

In  proceedings  to  enforce  liens  on  vessels 8425,  3428 

Of  proceedings  supplementary  to  execution ..  2442,  2448,  2445 

for  voluntary  dissolution  of  corporation 242S,  2428 

•rt  application  for  surplus  money  on  sale  under  foreclosure  by 

advertisement 2407 

for  production  of  tenant  for  life  in  proceedings  to  discover 

***** ,. 2905,2a* 
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Reference  —  Con  tinned. 

II.  When   reference  ordered  —  Continued. 

by  surrogate's  court  of  questions  of  fact  to  take  testimony 
and  report 2536 

surrogate   cannot    refer   probate 2530 

of  New  York  may  refer  questions  to  assistant 2536 

by  appellate  court  on  appeal  from  surrogate's  court... 2763 

in  proceeding  in  surrogate's  court  to  take  testimony  of  infirm 
witness  in  another  county  2544 

IIL  Powers  and  duties  op  referees;  procedure. 

referee  to  be  sworn • 1016 

terms  of  oath 1016 

who  may  administer  oaths 1016 

waiver  of  oath 1016 

oath  of  referee  to  admeasure  dower 1608 

failure  to  take  oath  cured  by  judgment  on  report,  etc 721 

procedure  before  several  referees 1026 

powers  when  there  are  several  referees 1026 

general  powers  of  referee 1018 

power  to  allow  amendments 1018 

may  issue  subpoena 854,  1017 

copy  of  pleadings  and  papers  to  be  furnished  on  trial 1018 

procedure  on  reference  of  disputed  claim  against  decedents' 

estates .' 2718 

publication  of  notice  to  prove  Hens  on  property  under  parti* 

tion 1561 

termination  for  failure  to  file  report 1010 

removal  of  referee  to  admeasure  dower 1606 

powers  ot,  and  procedure  before  referee  appointed  by  surro- 
gate  2536 

referee  of  disputed  claim  against  decedents'  estates....  2718 
summary  punishment  of  contempt  in  presence  of  referee....  2267 
referee  may  make  order  to  show  cause  or  issue  warrant  to 

attach  for  contempt 2272 

referee's  order  or  warrant  in  contempt  may  be  returnable  be- 
fore referee  or  court 2272 

power  of  referee  on  order  or  warrant  in  contempt  returnable 
before  him 2272 

IV.  Report;    judgment,  etc.     See,  also,  "  Report." 

'■  report  "    defined    3343 

to  be  made  and  filed  within  sixty  days 1010 

must   state  facts  and  conclusions  and  direct  judgment 1022 

requests  for  ruling  of  referee 1023 

on   reference  of   whole   issue,   report   stands   as   decision   of 

court    1228 

entry  of  judgment  on  report  when  whole  issue  referred 1228 

judgment  after  reference  to  determine  specific   questions  of 

fact 1226 

interest  from  time  of  making  report  to  be  included  in  judg- 
ment  1235 

report  to  be  inserted  in  judgment-roll 1237 

Emotion  for  new  hearing  of  interlocutory  reference 1232 

la  matrimonial  actions,  testimony  and  proceedings  to  be  certi- 
fied to  court  with  report 1220 

_    judgment  to  be  rendered  by  court 1229 

confirmation  of  report  of  referee  appointed  by  surrogate....  2536 
proceedings  for  trial  of  remaining  issues  where  part  referred.  1014 
motion   for  new  hearing  after   trial   of  specific  questions  by 

referee 1004 

notice  ef  exceptions  to  report  of  referee 994 
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Reference  —  Continued. 

V.  Fees  and  expenses;  costs. 

general  provisions  as  to  fees 

fees  of  referee  in  surrogate's  court  same  as  in  supreme  court.  2732 
expenses  of  reference,  on  justification  on  undertaking  to  court 

of    appeals 1335 

of  referee  to  superintend  discovery  of  books  and  papers.    807 

fees  of  referee  of  real  property 3297 

commissions  on  distribution  of  proceeds  of  sale  of  real  prop- 
erty    3287 

Regents  of  the  University. 

petition    for    dissolution    of   educational   institution 1804 

appointment  of  receiver 1SL0 

Register. 

subpoena   duces   tecum  to   produce   record 866 

in  New  York  and  Kings  counties  records  not  to  be  removed  on 

subpoena 886 

official  records  of  register  of  New  York  county  presumptive  evi- 
dence after  twenty  years   S55 

maps  and  surveys  on  file  in  New  York  county  are  presumptive 

evidence  after  twenty  years 955 

to  make  and  certify   to   searches 961 

misdeameanor  to  refuse,  neglect  or  delay  to  make  search 961 

salaried  registers  to .  account  for  and  pay  over  fees 3285 

fees  of 3306,  3332c,  3332d 

Relator. 

when  to  be  joined  as  plaintiff 1996 

to  give  security  for  costs,  etc 1988 

compensation    of    attorney-general    when    relator  joined    with 

people • 18R6 

writs  must  show  that  they  are  issued  on  application  of 1994 

costs  may  be  awarded  against 324*? 

when  required  to  give  security  for  costs 3279 

Religions  Corporations. 

proceedings  to  sell,  mortgage,  etc.,  realty,  see  "  Sale  op  Real 
Property." 

jurisdiction  of  county  courts  oyer  proceedings  to  sell  realty 340 

not  subject  to  judicial  supervision 1WH 

to  action   to  dissolve   corporation ISA* 

to  action  by  people  to  annul  corporation ISM 

excepted  from  provisions  for  voluntary  dissolution  of  corpora- 
tions   2431 

Remaindermen. 

i  action  by,  for  partition  subject  to  estate 1533 

A  necessary  parties  in  partition 1538 

division  in  partition  among l.VA 

action  against,  to  determine  claim  to  real  property 1639 

may  plead   estate   in 1641 

proceedings  when  defendant  claims  in  remainder 1643 

may  sue  for  damages  to  inheritance 1065 

may  maintain  ejectment  after  judgment  against  tenant  in  posses- 
sion  1690 

Testing  of  contingent  interest  in  trustee  for  insolvent  debtor. . .  2177 
proceedings  to   discover   death   of  tenant   for  life,   see  "  I  ire 
Tenant." 

Remittitur. 

from  court  of  appeals... •  i ...•»»•  .....•• »..    194 

Removal  of  Action. 

from  N.  Y.  city  court  to  supreme  court. ...........  319,  319a,  319b 

to  supreme  court  on  disability   of  county  judge..... • 342 

from  county  to  supreme  court  to  change  place  of  trial 343 
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Removal  of  Action  ■»-  Continued. 

from  justice's  to  county  court  of  Kings. 2934 

to  county  court  from  local  courts  of  Utica,  Hudson  and  Oswego.  3200 

to  supreme   court   for  consolidation 818 

of  original  action  to  court  where  cross-action  pending 760 

effect  of  order  of  removal  from  county  court 344 

appeal  from  order  removing  action  from  county  court 344 

stay  to  permit  removal  from  county  court 345 

process,  undertakings,  etc.,  not  impaired  by  removal  of  action 

from  county  court 346 

Rensselaer  County. 

jail  liberties  for  145 

» 
Rents. 

included  in   term   "property" *.... 718 

stay  of  judgment  for,  pending  appeal  stays  also  dispossess  pro- 
ceedings   1310 

part  of  damages,  in  ejectment 1497,  1531 

adjustment  of,  between  parties  to  partition 1589 

when  assets  in  hands  of  executor,  etc , ,  2672 

apportionment  of,  on  death  of  person  interested 2674 

Replevin. 

I.  Jurisdiction  of  action." 

jurisdiction  of  county  court..* 340 

of  N.  Y.  city  court....- 815,  316 

of  city  court  of  Yonkers 3202,  3204 

acquired  by  seizure  before  service  of  summons.. 1693 

II.  When  action  may  be  brought. 

when  action  cannot  be  maintained 1691 

second  action  for  same  cause  not  to  be  maintained  after  judg- 
ment  awarding  possession  to  defendant 1691 

action  by  assignee   1692 

not  affected  by  failure  to  replevy • .  1718 

notice  of  abandonment  of  claim  to  part  not  taken 1719 

cause  of  action  survives  death  of  party 1736 

order  of  arrest  in  action  of 549 

bail  to  procure  discharge  from  arrest  in  action  of 575 

III.  Limitation  of  actions. 

in  general 382 

actions  against  executors,  etc 383 

computation  of  period  of  limitation  of  actions  by  executors, 

etc 392 

period  occupied   by   suit   to   recover   property   excepted   from 

period  of  limitation  of  action  against  executor 403 

IV.  The  requisition;  execution  thereof. 

right  to  replevy  when  order  of  arrest  has  issued 1714 

requisition  to  sheriff  in  replevin 1694 

from  N.  Y.  city  court  to  be  executed  by  sheriff 33& 

affidavit  for  requisition  before  service  of  summons 1695 

after  service  of  summons 1696 

to   replevy   several   chattels 1697 

agent  or  attorney 1712 

replevy  of  part  if  whole  not  found 1698 

plaintiff's  undertaking  for   1699 

execution  of  requisition  by  sheriff 1700 

taking  when  chattel   is  in  building  or  inclosure 1701 

few  replevied  chattel  kept 1702 
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Replevin  —  Continued* 

IV.  The  requisition;  execution  thereof -— Continued. 

delivery  of  chattel  by  sheriff 1TO 

exception  by  defendant  to  sureties  on  plaintiff's  undertaking.  1703 

justification  of  sureties  on  plaintiff's  undertaking 1703 

proceedings  by  defendant  to  reclaim 1704 

affidavit  by  agent   or  attorney  for  return  of  chattel   to  de- 
fendant  1712 

undertaking  by  defendant  to  reclaim 1704 

notice  of  justification  of  sureties  on  defendant's  undertaking.  1704 

when  and  how  sureties  to  justify 1705 

to  whom  sheriff  must  deliver  chattel 1705 

penalty  for  wrong  delivery  by  sheriff 1707 

second  requisition  for*  part  of  chattels  not  taken 1713 

return  of  proceedings  by  sheriff 1715 

compelling  sheriff  to.  make  return , 1715 

papers  on,  to  be  made  part  of  judgment-roll 1717 

to  be  furnished  to  court  or  referee  at  trial 1717 

exemption   of  exhibits  at   exhibitions 1404a 

V.  Claim  of  titls  by  third  person. 

affidavit  by  claimant.   • 1709 

demand  for  indemnity  to  sheriff • 1709 

delivery  for  failure  to  indemnify 1706 

action  by  claimant  against  sheriff  for  taking • 1710 

indemnity  to  sheriff  against  action  by  claimant • 1711 

affidavit  of  claim  by  agent  or  attorney 1712 

VI.  Pleading. 

joinder  of  causes. • 484,  169 

title  of  party 172n 

allegation  of  wrongful  taking  in  complaint 1721 

of  wrongful  detention  in  complaint 1721 

allegation  in  complaint  of  depreciation  of  chattel  by  defend- 
ant   1722 

defendant  may  plead  title  in  third  person 1723 

interpleader  in ;  -  820 

allegation   of  possession  of  land  on  which  chattel  was  dis- 
trained doing  damage 1724 

VII.  Trial;   judgment,  etc. 

action  to  recover  chattel  distrained,  triable  where  cause  arose.    983 

issues  of  fact  triable  by  jury 968 

joinder  of  claimants  on  motion  of  defendant 820 

damages  for  depreciation  of  chattel  by  defendant 1722 

notice  by  defendant  of  demand  for  judgment  for  return 1725 

verdict  to  state  damages  recoverable 1726 

value  of  property  not  held  by  successful  party 1726 

need  not  state  value  in  certain  cases 1727 

may  award  distinct  chattels  to  different  parties .".  1728 

1  ascertaining  damages  on  default   1729 

final   judgment   when   distinct    chattels  awarded  to   different 

j  parties ITS 

f  final  judgment 1JW 

lien 1730 

docketing 1730 

execution  may  issue  on  judgment 1240 

contents  of  execution 1731 

sheriff's  power  to  take  chattel  in  execution 1732 

when  plaintiff  entitled  to  costs  of  course 3228 

VIII.  Action  on  undertaking. 

on  entry  of  order  of  abatement 1736 

may  be  maintained  on  return  of  execution  unsatisfied 1753 

sheriff's  return  presumptive  evidence  of  breach  of  condition.  1734 

destruction,  etc.,  of  chattel  no  defence 1735 

responsibility  of  sheriff  for  sufficiency  of  sureties 1706 

delivery  of  undertaking  hv  sheriff 1706 
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IX.  In  justices'  courts. 

in  New  York  municipal  court •••••••••••••••  8210,  8211 

in  Albany  city  court   • • 8210,  3211 

in  Troy  justices'  courts   • 8210,  3211 

jurisdiction  of  action    2862 

when  action  may  be  brought 2919 

requisition  to  issue  concurrently  with  summons 2920 

requisition 2921 

execution  of  requisition 2922 

service  of  summons,  affidavit  and  requisition  on  defendant...  2922 

return  of  constable ' 2923 

exception  by  defendant  to  sureties  on  plaintiff's  undertaking.  2924 

proceedings  by  defendant  to  reclaim  chattel 2925 

justification  of  sureties  2926 

to  whom  chattel  to  be  delivered 2927 

penalty  for  wrong  delivery  of  chattel 2928 

claim  of  title  by  third  person 2929 

defendant's  answer  may  demand  judgment  for  return 2930 

proceedings  when  summons  not  personally  served 2932 

action  not  affected  by  failure  to  replevy 2933 

damages  for  injury  to  chattel 1722,  2930 

verdict 1726,  2931 

final  judgment;   docketing,   etc 1730,  2931 

docketing  transcript  of  judgment  for  delivery 801C 

issuing  execution. 8038 

execution  on  judgment  for  delivery 1878,  1781,  2931 

costs. • ,  8075 

action  on  undertaking 1788-1735,  2961 

Reply. 

demurrer  to,  see  "  Demuuik." 

to  counterclaim;  contents • 514 

judgment  on  failure  to  reply •••••••• 515 

to  new  matter  in  avoidance , 516 

several  avoidances  may  be  set  up  in 517 

each  avoidance  must  be  separately  stated  and  numbered 517 

allegation  no;  denied  by,  deemed  true ' 622 

new  matter  in,  deemed  controverted 522 

striking  out,  for  disobedience  to  order  for  discovery  of  books, 

etc 80S 

limitation  of  action  must  be  pleaded  in. ••••• 418 

Report  of  Referee. 

See,  also,  "  Refeience,  IV." 

defined 8348 

to  be  made  and  filed  within  sixty  days 1019 

termination  of  reference  for  failure  to  make  and  file 1019 

when  lo  be  filed  in  actions  for  divorce,  etc 1774 

to  specify  single   damages  and  direct  judgment   tor   double  c» 

treble. 1020 

on  trial  oi  demurrer,  to  direct  final  or  interlocutory  judgment 

;o  be  entered   1021 

neec  not  find  facts ■ 1021 

may  direct  final  judgment   on  failure  to  plead  anew  or 

amend  under  leave  in  interlocutory  judgment 1021 

on  trial  of  whole  issues  of  fact,  what  to  contain 1081 

must  state  facts  found  and  conclusions  of  law  and  direct  judg- 
ment    1022 

to  award  costs    1022 

requests  for  ruling  of  referee 1023 

notice  of  exception  to 994 

exception  to  finding  of  fact  not  supported         evidence 996 

case  not  required  on  an  appeal  on  except          to  report 998 

judgment  on  appeal   1023 

stands  as  decision  of  court  when  whole  issue  referred ^^^ 
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entry  of  judgment  on,  when  whole  issue  referred 

interest  from  time  of  making  to  be  included  in  judgment 

to  be  inserted  in  judgment-roll 1237 

in  matrimonial  actions,  testimony  and  proceedings  to  be  certified 

to   court    

judgment  to  be  rendered  by  court  only 

in  ejectment  to  state  nature  of  plaintiffs  estate J5g 

rendition  of,  on  alternative  mandamus . 2063 

in  proceeding  for  voluntary  dissolution  of  corporation 2428 

on  trial  of  issues,  in  condemnation  proceedings 3367 

Reporters. 

of  newspapers,  exempt  from  jury  service 108^  1061,  1123 

Reports. 

of  court  of  appeals,  see  "  Stats  Reporter/' 

of  supreme  court,  see  "  Supreme  Court  Rbporter." 

of  proceedings,  false  and  inaccurate  are  contempts  . . • 

report  of  cases  admissible  to  prove  common  or  unwritten  law  of 
another  state  or  country   042 

Res  Adjodlcatsu 

final  judgment  of  court  of  claims 29 

judgment  of  dismissal  not  a  bar  unless  on  merits 1200 

collusive  judgment  not  a  bar  to  action  for  penalty  or  forfeiture.  18M 
final  order  in  summary  proceedings  to  dispossess  not  a  bar  to 
ejectment 


of  property  or  person  in  custody,  a  contempt ••••••••••••      14 

sheriff  liable  for,  after  arrest  ox  defendant • 


Resistance. 

sheriff  may  command  power  of  county  to  overcome r .  •    101 

names  of  resisters  to  be  certified  to  court 105 

refusal  to  assist  sheriff  is  misdemeanor 106 

of  warrant  or  precept  in  habeas  corpus • 2090 

of  mandate  of  justice  of  peace S150 

Restitution. 

when  defendant,  served  by  publication,  defends  after  final  judg- 
ment      440 

on  granting  new  trial 1005 

when  judgment  vacated  or  set  aside 1293 

on  reversal  or  modification  on  appeal 1323 

on  certiorari 2132 

upon   reversal   of   final  order  in  summary  proceedings  to   dis- 

possess 2283 

of    decree    or    order    of    surrogate's    court 276S 

on  discovery  of  assets  after  sale  of  real  property  for  decedent's 

debts.   2718 

on  reversal  on  appeal  from  justice's  court. 3058 

interest  on  judgment  of 1211 

undertaking  for,  on  judgment  by  default  when  summons  served 

by  publication. 1210 

Reversion. 

joint  tenants  may  maintain  action  in  partition 1S3S 

reversioners  to  be  made  parties  in  partition 1539 

division  in  partition  among  reversioners 1553 

action  against  reversioner  to  determine  claim  to  real  property.  1538 

proceedings 1043 

grantor  of,  may  maintain  action  for  waste. 1053 

reversioner  may  sue  for  damages  to  inheritance 1GG5 

may  maintain  ejectment  after  judgment  against  tenant  in 

possession 1080 

fstlng  of  contiagent  interest  in  trustee  for  insolvent  debtor...  2177 


INDEX. 

Revival. 

of  actions  and  spesial  proceedings,  see  "Abatement  and  Rb> 
vival." 

Revocation. 

of  letters  of  administration,  see  "  Letters  op  Administration." 

testamentary,  see  "  Letters  Testamentary." 
of  probate  of  will,  sec  "  Wills." 
Richmond  County. 

fees  of  recording  officers .3332a-3332d 

attendants  and   messengers,   how   appointed 95 

duties   and   salary   of 96 

county  court   stenographer,   how   appointed 359 

compensation  of  judges  for  services  in  selecting  jurors,  etc...   1044 

security  for  costs  in  county  court 3268 

River*. 

,     '      place  of  trial  of  actions  for  penalties  for  offences  committed  on.     983 

Rochester,  Municipal  Court  of  the  City  of. 

is  not  a  court  of  record 3 

appeals   from,   how  taken 3227 

of  summary  proceedings  to  dispossess 2234 

provisions    made   applicable    to 3226 

Eockland  County. 

allowance  to  grand  and  trial  jurors. .•••...••.. •••••••••••...  8314 

mileage  of  jurors ••..••••••••••.....  8314 


of  court  of  appeals •••••••••••••• •  193 

power  of  appellate  division  to  make.... ....... • 220 

calendar  rules  in  Erie  county  ..«•••..•••••.•.•••.;»•••••••.•..  235 

power  of  court  of  claims  to  make ..••••••••»••••• 265 

-  of  city  court  of  New  York ••••• 323 

regulating  arrest  in  marine  causes  in  N.  Y.  city  court... 3177 

for  admission  of  attorneys •••••••••• 193 

for  examination  of  attorneys .. 56 

changing  rules  for  examination  and  admission  of  attorneys.  ••  •  57 

exemption  of  graduates  from  clerkship • ••••••••  58 

General  rules  op  practice. 

how   made   and   revised 17 

must  be  published   18 

may  provide  for  preference  of  actions 791 

may   regulate   trial  of   issues    976 

for    calendars    977 

for  classification  of  issues  < .^ 977 

to  regulate  discovery  and  inspection  of  books  and  papers....  804 

settlement  of  interrogatories   891 

making  and   settling  case   on   appeal,   etc . ..  997 

notice  of  motion    for   leave   to   issue   execution   against 

decedent's    property 1381 

to  provide  for  notice  or  application  for  certiorari  to  review. .  2128 

S. 

Safe  Deposit  Companies. 

agreement  with  sureties  for  deposit  with  ........ 818 

excepted  from  provision  for  voluntary  dissolution 242C 

earnings  within  sixty  days  not  reached  by  judgment  creditor's 

action loT9 

not  reached  by  supplementary  proceedings 2463 

judgment  for,  enforceable  against  earnings,  trust  income,  etc...   1J91 

tale  of  Personal  Property. 

under  foreclosure  of  hen  on  chattel  ••■•■• 1«g( 

of  perishable  goods  and  animals  attached.... t»« 

property  notwithstanding  stay  on  appeal igij; 

in  justice's  court **" 

when  and  how  sale  on  execution  conducted ■«■«*» 
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INDEX. 

Sale   of  Personal   Property  —  Continued. 

inspection  of  property  taken  in  execution ISM 

penalty  for  defacing  or  removing  notice  of  sale  

title  of  purchaser  on  execution  not  affected  by  sheriff's  omis- 
sion of  notice   

sheriff,  etc,  not  to  purchase  at  sale  on  execution   1387 

restitution  after  sale    133 

on  reversal,  etc.,  not  to  affect  title  of  purchaser 1323 

sheriff's   fees   on    3307 

Sale  of  Real  Property. 

L  Gen  seal  provisions. 

"distinct  parcel"  defined   3343 

how  sold  pursuant  to  direction  of  judgment 1242 

referee  to  sell  under  direction  in  judgment 1242 

security  by  referee  appointed  to  sell  real  property   1243 

conveyance   on    sale   under   judgment   or    execution    to   state 

name  of  person  whose  interest  is  sold 1244 

judgment  directing*,  may  direct  delivery  of  possession 1675 

order  requiring  sheriff  to  deliver  possession 1675 

officer  making,  to  pay  taxes,  etc 1676 

judgment  to  be  entered  in  county  where  property  situated. .  1677 

to  be  at  public  auction  1673 

notice   of 1678 

how   conducted 1673 

place,  when  realty  in  more  than  one  county 1242 

officer   making,   cannot   purchase 1679 

guardian  of  infant  party  can  only  purchase  on  behalf  of  ward.  1679 
limitation  of  action   in  respect  to  property  so  purchased.  1679 

creditor's  action  for  sale  of  homestead  partly  exempt 1403 

.    security  to  stay  judgment  for  sale  of  realty  pending  appeal 

to  court  of  appeals 1331 

suspension  of  sale  of  realty  pending  appeal  from  refusal  of 

specific  performance. • .  • 133 

restitution  after  sale  1321 

on  reversal,  etc.,  not  to  affect  title  of  purchaser 132* 

fees  of  referee  on   3297 

commissions  of  referee  on  distribution  of  proceeds 3297 

sheriff's  fees  on   • 3307 

on  foreclosure,  final  judgment  to  direct  sale • 1626 

fees  of  referee  on •  3297 

See  "  Fobeclosure." 
of  lands  for  non-payment  of  dower  after  admeasurement. . . .   1614 
for  payment  of  dower  on  plaintiff's  consent  to  receive  gross 

sum  •  .  . 1619 

to  pay  dower  may  be  free  from  or  subject  to  liens 1623 

report  of,  to  satisfy  dower  in  gross 1623 

IX  Oh  execution.    See  "  Execution.*' 

sheriff,  etc,  not  to  purchase  at  sale  on  execution 1387 

title  of  purchaser  at  sale  on  execution  not  affected  by  sheriff's 

omission  of  notice  ••••• • ••••••••  1381 

when  and  how  sale  on  execution  conducted 1384 

penalty  for  removing  or  defacing  notice  of  sale  on  execution.   1385 
proof  of  lost  execution  or  writ  under  which  sheriff's  sale  of 
real   property   was   made 96lt 

IJL  Proceedings  foe  sale  of  corporate  seal  moraatt. 

to  be  pursuant  to  provisions  of  code... 3399 

contents  of  petition 3391 

verification  of  petition  , , 3391 

hearing  of  application 

notice  of  application 

reference  to  take  proofs 

order.  •  • ••••••••••••••••••••........  3393 

appearance  to  oppose  application 

notice  to  creditors  or  insolvent  corporation 

service  of  notice ••••••........, 

power  of  court  to  make  necessary  orders..... 


INDEX. 

Sale  of  Real  Property  —  Continued. 

IV.  Proceedings  to  sell,  mortgage  oe  lease  property  of  iHFAjfT 

OR    INCOMPETENT. 

power  of  committee  of  incompetent  to  alien,  mortgage  or  dis- 
pose of  real  property 2330 

in  what  cases  application  may  be  made 2348 

not  to  be  sold,  leased,  or  mortgaged  contrary  to  devise  in  will.  2357 

application  to  be  by  petition . 2340 

petition  to  be  by  guardian,   committee  or    relative 2349 

infant  over  fourteen  to  join  in  petition 2349 

where  petition  to  be  presented . 2349 

notice   to   superintendent   of   state   institution 2349 

contents   and   verification    of    petition 2350 

when  application  made  to  avoid  action  of  partition ....  2350 
application  to  sell  property  of  incompetent  to  be  made  only 

after  appointment  of  committee 2351 

bond  of  committee  of  incompetent 2351 

appointment  of  special  guardian  for  incompetent 2351 

bond  of  special  guardian  for  incompetent 2351 

application  to   release  dower  of  incompetent  to  be  made  by 

husband 2351 

when   committee   may   apply . 2351 

husband  may  be  appointed  special  guardian  on  application  to 

release  dower  of  incompetent 2351 

appointment  of  special  guardian  of  infant 2362 

bond  of  special   guardian  of   infant m 2352 

trust  company  may  be   appointed   special   guardian   of  infant 

without  security 2352 

prosecution  of  bond  of  committee  or  special  guardian 2353 

application  to  be  referred 2354 

final  order  directing  sale 2355 

hearing;    report   of    referee 2354 

agreement  by  special  guardian  or  committee  to  be  reported  to 

court  for  approval 2356 

execution  of  conveyance  on  approval  of  sale 2356 

effect  of  conveyance 2358 

proceeds  of  sale  deemed  real  property. ..  ; 2359 

disposal  of  proceeds  of  sale  on  death  of  infant  or  incompe- 
tent   2359 

infant  deemed  a  ward  of  court 2360 

disposition  and  investment  of  proceeds  of  sale 2361 

periodical  accounts  to  be  filed  by  custodian  of  proceeds 2361 

disposition  of  proceeds  of  sale  subject  to  inchoate  dower  right.  2361 
provision  for  infants  not  in  being 2361 

Erior  estates  or  rights  may  be  included  in  sale  by  consent  of 
older   ; 2362 

sale  of  dower  right  or  estate  for  life  of  infant  or  incompe- 
tent  for  gross  sum 2363 

debts  of  infant  or  incompetent  to  be  paid  without  preference.  2364 

V.  Proceedings  to   sell,    mortgage  or   lease   property   of   dece- 
dent     FOR     PAYMENT     OF     DEBTS,     ETC.        SeC     "  SURROGATE'S 

Court." 

Saloon*. 

justice's  court  not  to  be  held  in  room  where  traffic  in  liquor 
authorized 2868 

SaTln&r*  Banks. 

designation  of  depositories  of  court  funds 746 

accounts  of   depositories  of  court  funds 752 

certificates  to  deposit  of  court  funds. .  % 753 

excepted  from  provision  for  voluntary  dissolution 2420 

1861 


INDEX, 

Scandalous  Matter, 

striking  from  pleadings 54& 

SchoolM. 

teacher  may  be  excused  from  serving  as  juror 1083 

jrxempt    from   jury    service 1061,  1127 

proof   of   exemption 1082,  1128 

not   subject   to   judicial   supervisi«a V+H 

to   action   to   dissolve  corporation 1?*M 

to  action  by  people  to  annul  corporation 12*M 

petition  by  regents  of  university  for  dissolution 1K04 

appointment  of  receiver    1S10 

trustees  of   school   district  may  sue   upon  cause  which  accrued 

before  their  term    1926,  IKS 

action  against  trustees  on  cause  arising  before  their  term.  1027,  lftB 
excepted  from  provisions  for  voluntary  dissolution   of  corpora- 
tions      2-«31 

costs  against  school  officers 3314 

Scire  Facias. 

writ   abolished   1983 

relief  to  be  obtained  by  action 1963 

Seal. 

omission  of,  or  wrong  seal  not  to  invalidate  process 24 

description   of,   to  be   recorded 27,  267 

provisions   respecting  seals  of  courts 27 

description  to  be  deposited  with  secretary  of  state 27 

of  county  clerk  is   seal  of   county 28 

is  seal  of  supreme  and  county  courts 27 

provision  for   new  seals 30 

of  appellate  division 232 

of   court    of   claims    ' 267 

presumptive   evidence   of    consideration    840 

certificate  to  copies,  etc..  of  records  to  be  sealed 938 

certified   copy    of    record   for    use   in    same   court    need   not   be 

sealed 969 

of  surrogate's  court   27,  2473 

Searches. 

in  partition  for  liens  on  undivided  interests 1561 

certificate  by   legal   custodian   of   document   is  presumptive  evi- 
dence     821 

surrogate's  registers,  clerks,  etc.,  to  make  and  certify 961 

misdemeanor  to   refuse,   neglect  or  delay  to  make 961 

to  be  made  without  charge  for  certain  state  officers 3290 

county  clerk's   fees   for  making 3301 

of  title  insurance  and  abstract  companies  may  be  used  in   lieu 

of  official   searches    3256 

expense  may  be  taxed  as  disbursement 


Secretary  of  State. 

to  keep  record  of  seals 27 

of  age  and  term  of  judges 54 

to   distribute   reports  of  court    of   appeals 213 

judgment-roll  annulling  corporation  to  be  filed   with 1803 

1863 


INDEX. 

Secretary  of  State  —  Continue  a. 

to    publish    judgment    annulling    corporation 1806 

copy  judgmer.t-roll  vacating  letters  patent,  etc..  to  be  filed  with.  1950 

transcript  to  be  transmitted  to  county  clerk 1960 

prder  changing  name  of  corporation  to  be  filed  with 2414 

to  publish  changes  of  names  annually   in  session  laws 2417 

surrogate  to  transmit  copies  of  wills,  etc,  of  non-residents  to..  2489 
searches  to  be  made  without  charge  for 3290 

deduction. 

included  in  term  "  personal  injury  " 3843 

on  father's  death,  action  survives  to  mother 764 

limitation    of    actions    384 

sittings  of  court   may  be  private 5 

costs  when  recovery  is  less  than  $50 3228 

excepted    from    jurisdiction    of    justice's    court 2863 

of  Albany  city  court 3228 

of  Troy  justice's  court 3223 

• 

Seisin. 

when  cause  of  action  accrues  for  breach  of  covenant  of 381 

Separation. 

causes  of 1762 

residence   required  to   give   jurisdiction 1763 

when  married  woman  deemed  a  resident 1768 

nature  of  action  to  be  indorsed  on  summons 1774 

service   of  summons  by   publication 438,  439 

proof    of    service    of    summons 1774 

requisites  of  complaint    1764 

plaintiff's  misconduct  a  defense 1765 

counterclaim 1770 

allowance  of  temporary  alimony 1769 

temporary  allowance  for  support  of  children 1769 

allowance   for  costs  and   expenses 1769 

when  reference  may  be  ordered 1012 

referee  to  be  appointed  by   court % 1012 

on   reference  of  issues,   testimony  and   proceedings  to  be  certi- 
fied to  court  with   report . . , 1229 

judgment   to   be    rendered   by   court 1229 

entry    of    judgment    by    default 1774 

award   of  costs 1769 

support  of  wife  when  she  is  plaintiff 1771 

alimony  to  plaintiff    1766 

court  to  regulate  custody  and  maintenance  of  children ^1^ 

support  and  education  of  children 1766 

revocation    of    judgment 1767 

court  may   annul    or   modify   directions   of  judgment   as   to   ali- 
mony, etc 1771 

security  for   support  of  wife  and  children 1772 

sequestration   of  husband's   property 1772 

enforcing   alimony    awarded    by    foreign    decree 1772 

enforcing  support  by  proceedings  for  contempt 1773 

Inquest  ration. 

of   husbrnd's  property  in   action   for   divorce  or   separation....   1772 
action     !>y    judgment    creditor    for    sequestration    of    corporate 

property 1784 

exemption    of   exhibits    at    exhibitions 1404a 
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Service  of  Process  and  Papers.  ^ 

I.  Op   summons.     See   "Summons.'* 

II.  Of  pleadings  and  papers. 

provisions   for,   do   not  apnly  to   summons SOS 

of   papers  on  attorneys  resident   in   an   adjoining  state 60 

notices   and   papers   may   be   served    on    party   or    attorney 796 

by  mail    797 

added  time  when  served  through  post-office •!*> 

time  for  service  of  notices  in  N.   Y.  city  court 31G1 

on    attorney    by    leaving    with    partner,    clerk    or    person    in 

charge    of   office 797 

by    leaving   in   office 797 

by   leaving   at   residence 797 

by  leaving  at  residence  of  party 797 

time  for  service  of  notice  of  trial 977 

by    mail    793 

after  appearance,  papers  must  be  served  on  attorney.' 799 

in   default  of  appearance,   papers  need   not  be   served  on   de- 
fendant, unless  confined  for  want  of  bail '  79ft 

on   clerk    for    non-resident &K> 

deposit  in  branch  post-office,  in  New  York  city SC»1 

on'  prisoner   131 

sheriff  must  permit  access  to  prisoner  for  personal   service..  132 

time  of,  of  answer  of  defendant  arrested 5til> 

of    amended    pleadings 543 

affidavit  of  service  is  presumptive  evidence  in  case  of  death, 

etc : 927 

time  for,  of  pleadings  in  N.  Y.  city  court 31G6 

service  in  certain  actions  when  name  of  deceased  person  is 

stated    as    defendant .♦. .  801a 

HI.  Qf  obpers  and  original  notices. 

of  summons,  complaint  and  injunction  order  on   Sunday....        6 

of   application   to  remove   or  suspend   attorney G* 

of  mandates  by  sheriff,  etc 102-107 

of    order    of    injunction * CIO 

of   notice  of   motion    for   leave    to   issue   execution   after   five 

years 137S 

of   order   for  survey  of   property   in  dispute 1CX* 

of  affidavit,  requisition  and  undertaking  on  taking  of  property 

in    replevin ......   ViflO 

on  county   treasurer  of  order  to   pay  money  held   subject   \r> 

direction     of     court 1887 

of  petition   for  discharge  of  person  imprisoned   under  execu- 
tion  »T6 

of  petition   for  production   of  tenant   for   life 25ttM 

of  order  to  produce  tenant  for  life 23MI 

of   notice   of   sale   under    foreclosure   by    advertisement. lES^l 

6f  order  to   show  cause   in  proceeding  for  voluntary   dissolu- 

'    tion   of   corporation 2423 

of  orders   and   warrants   in   supplementary    proceedings 2la2 

of  petition  and  notice  in  condemnation i proceedings. .. .  33121,  33ti2 
cf   'notices    and    papers'    in    condemnation    j  roecedings    after 

appearance 33W 

of  notices  in  proceedings  to  sell  corporate  real  property 33UJ 

IV.  Of    subpoena.      See   "Subpoena;"    "Witnesses." 

1364 


Service   off   Procenn  and   Paper*  —  Continue*^ 

V.  Of   stats  writs. 

state  writs  to  I  c  served  in  same  manner  as  summons 1D1W 

l.abeas  corpus  can  be  served  only  by  elector  of  .state 200U 

of  habeas  corpus  or  certiorari  to  inquire  into  detention i^U'l 

when    defendant    conceals    himself 2003 

of     order    to     discharge 2048 

mandamus:    notice    «f    application    for    peremptory    writ    on 

boards  df    three    t>r   more 2070 

alternative   writ   on   court   or   judges lid Tl 

alternative  writ  on  board   or  body  other  than  corpora- 
tion   2071 

alternative    writ    on    corporation % 2071 

prohibition;    method    of    serving   alternative    writ 20145 

certiorari  to  review;  notice  of  application   for 212S 

mode  of  service   of   writ 2130 

VI.  In   surrogate's   court. 

See  **  Surrogate's  Court." 


VII.  In  justices'  courts. 

of  summons,   see   "  Summovs." 

of   summons    with    warrant    of   attachment 2910 

affidavit   and   requisition    in   replevin 21)22 

of  notice  of  appeal  from ,'1048 

of  precept  on   petition  for   sale   of  animals  found   straying. .  3088 


Service- 
jurisdiction    of   N.   Y.   city   court   over  actions   for   services   on, 
vessels   31 


Several  Liability. 

joinder  of  persons  severally  liable 454 

not  to  affect  defendant's  right  to   relief 455 

severance    of    action    on    death    of    party    jointly    and    severally 

liable    758 

judgment  against   one  or  more   of  defendants 1205 

severance  of  action  on  judgment  against  part  of  defendants. .  1206 


Severance  off  Action*. 

against  defendants  severally  liable  on  entry  of  judgment  Qgainst 

one   or   more   450 

of  causes  improperly  united  in  complaint . . . . 407 

on    judgment    for    part    admitted 51 1 

against  one  or  more  of  defendants  severally  liable 1205 

after   judgment    against   some   of    defendants 1205 

when  plaintiff  entitled  to  judgment  on  one  or  more  causes 1220 

oi  ejectment  when  separate  occupants  are  joined 1510 

when    different   parties    succeed   to   different   parct 1522 

when  different   parlies  succeed  to   nalty   and  to   rents....  1523 

Of  partition,    when    partial    partitu-?i    diieettd 1547 

power  of   referee   to   direct   action   to   be   severed 1018 
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Sham  PleaAlnffa* 

answer  or  defence  may  be  stricken  out ••••••••• 

notice  of  motion  in  N.  Y.  city  court. 8161 

writ  of  mandamus  or  return  cannot  be  stricken  out  ai 


Sheriff. 

I.  Attendance  on  courts,  etc. 

power  to  adjourn  term  of  oottrt. 38» 

to  attend  sessions  of  court  of  claims  if  required. •• •• 

to  furnish  rooms  for  court  of  claims 368 

fees  for  attending  sessions  of  court  of  claims 268 

may  be  ordered  to  furnish  court  rooms 31 

may  be  required  to  act  as  crier 98 

to  notify  constables,  etc.,  to  attend  term  of  court 97,      98 

need  not  attend  trials  at  chambers 239 

must  attend  term  of  appellate  division 212 

heating,  etc.,  of  court-room  of  appellate  division 242 

stationery  and  minute  books  for  appellate  division 242 

telegraphing   day   calendar    of   appellate    division    to    county 

clerks 242 

payment   of   fees   and   expenses   for  attending  term   of   ap- 
pellate division • 


II.  Custody  of  jails  and  prisoners. 

not  to  charge  arrested  person  for  food,  etc • 113 

not  to  take  reward  for  waiting  for  prisoner 114 

charges   for  lodging,  etc.,  of  prisoners US 

prisoner  may  send  for  necessaries 116 

charges  for  rent,  etc.,  prohibited 117 

rewards  other  than  fees  allowed  by  law  prohibited 117 

prisoner  may  be  conveyed  through  another  county US 

custody  of  jails  and   prisoners 120,  121 

of  prisoners  in   New  York 120 

of  prisoners  under  federal  process 133,  134 

}ails,(  process,  etc.,  must  be  delivered  to  new  sheriff 184 

retiring  sheriff  to  deliver  list  of  property,  prisoners,  etc.,  to 

successor 195 

enforcing  delivery  of  prisoners,  process,  etc. 188 

new  sheriff  must  make  return  of  arrests. . . . , 1ST 

under-sheriff  must  deliver  up  prisoners,  process,  etc 189 

til.  Powers  and  duties. 

certificate  of  election ••«•••••••• 182 

when  powers  cease 183 

retiring  sheriff  to  execute  certain  process 196 

not  to  practice  as  attorney  during  term 62 

must  furnish  minute  of  mandate  delivered  to  him 100 

must  deliver  copy  mandate  on  request 101 

must  execute  mandate  and  make  return 102 

may  t*>nke  return  by  mail 102 

amendment  of  returns  by 729 

defective  return  cured  by  judgment  on  verdict,  etc 721 

may  command  power  of  county  to  overcome  resistance.  104.  2090 

3188 

to  certify  to  court  names  of  persons  resisting  process 10$ 

refusal  to  assist,  is  misdemeanor 106 

governor  to  order  out  military  to  assist 107 

trial  of  claim  of  third  party  to  property  seized 108,  10© 

to  produce  indicted  prisoner,  when  ordered 158 

to  execute  orders  of  arrest,  etc.,  from  N.  Y   city  c~"jrt 839 

to  serve  summons 425 

now  order  of  arrest  executed 

has  rights  and  privileges  of  bail 

Arty  of,  on  execution  to  charge  bail 
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4feer*4f  —  Continued. 

III.  Powers  and  duties  —  Continued. 

levy  of  attachment  after  term  of  office. •••••••••••••  •••••••  944 

to  collect  debts,  etc..  attached 055 

actions  by,  in  aid  of  attachment ••••••••• 6S6 

may  sue  on  debts  attached  by  him . . •••• 655 

may  take  property  for  deposit  or  delivery 718 

may  convey  real  property  by  order  of  court 718 

disqualified  as  trial  juror , 1020 

duties  as  to  jurors,  see  "  Jury  and  Jurors." 

to   sell   and   convey   real   property  pursuant  to   direction   of 

judgment.   .# 1242 

execution  ta  issue  to . • 1362 

to  whom  issued  when  against  sheriff.... 1362 

to  indorse  on  execution  time  of  receipt 1363 

to  whom  execution  against  attached  property  issues 706 

to  deliver  copy  of  satisfied  execution 1266 

not  to  purchase  at  sale  on  execution 1387 

under-sneriff  to  proceed  unon  execution  on  death,  etc 1388 

to  give  notice  of  action  for  taking  on  execution  to  indemn- 
itors   1427 

on   death,   etc.,   under-sheriff  or   successor   to   complete   sale, 

etc.,  of  real  property  on  execution r. . . . 1475 

undertaking  on  habeas  corpus 2000,  2002 

proceedings  on  writ  of  assessment  of  damages 2106-2111 

execution  of  warrant  of  attachment  fo.   contempt 2276-2283 

to  collect  fine   2296-2298 

arrest     of     judgment     debtor     on     supplementary     proceed- 
ings  2437-2439,  2453 

to  execute  mandate  of  justice  in  case  of  resistance.....,,..  3158 

IV.  Penalties  and  liability  for  misconduct,  neglect,  etc. 

misbehavior,    neglect    or    disobedience    punishable    as    a    civil 

contempt    14 

for  neglect  of  deputy  to  attend  court HP 

damages  against,  for  failure  to  execute  mandate 11? 

penalty  for  neglect  to  execute  mandate  in  snecial  proceeding.  103 

misdemeanor  to  violate  provisions  for  separation  of  prisoners.  125 
forfeiture  of  office  for  failure  to  separate  civil  and  criminal 

and  male  and  female  prisoners 125 

treble  damages  for  failure  to  separate  civil  and  criminal  and 

male    and    female    prisoners. 125 

forfeiture  of  office  for  suffering  sale  or  use  of  liquor  in  jail.,  130 
answerable  to  federal  courts  for  detention  under  federal  proc- 
ess   134 

damages  for  neglect  to  confine  prisoner  committed   for  con- 
tempt   157 

connivance  at  escape  is  misdemeanor 150 

forfeiture  of  office  for  conniving  at  escape 159 

refusal  to  return  inventory  of  attached  property  is  contempt.  681 

exonerated  from  liability  for  arrest  on  justification  of  bail...  581 

when  liable  as  bail  for  discharge  from  arrest 587 

liability  for ( arrest  in  violation  of  privilege  of  witness...   863,  864 

fine  for  omission  to  keep  jury  in  special  proceeding 1196 

penalty  and  damages  for  irregularity  in  sale  of  realty  on  exe- 
cution   1436 

penalty  for  wrong  delivery  of  chattel  taken  in  replevin 1707 

order   to   show   cause   against    attachment   for    not   returning 

^  mandate 2270 

liability  of.  on  insufficiency  of  sureties  on  undertaking  to  ap- 
pear  and   answer  for  contempt . .  •. 2291 

penalty    for   wrongful    refusal    to   discharge   debtor    taken    in 

execution   on  justice's  judgment 3035 

responsibility  for  sufficiency   of   sureties  on  undertakings  in 

replevin ,%„.  J70€ 
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Sheriff  —  Continued* 

V.  Actions  and  process  againSt. 

limitation   of  net  tort   tar  non-payment  of  i*ortey  coilertetl  on 

execution   3*3 

against,   for  official  act  or  omission 3*T» 

service  of  summons  or.  - .... , 4?0 

preference  of   actions  ajyainst ..  .^ 751 

proceedings  on  judgment  against,  on  liability  as  bail... 5»* 

exonerated,  from  liability  by  bona  for  jail  liberties.  .130,  158.    171 

arrest  of,  by  coroner • 174 

hpw  confined  when  arrested 179 

place  of  confinement  of.   deemed   a  jalt 176 

entitled  to  jail  liberties  on  givjng  bond^.  .,..*.... 177 

substitution  of  indemnitors  in  action  against,  For  levy  on  exe- 
cution    14211427 

proceedings  to  compel  sheriff  to  make  return  to   warrant   to 

collect  fine ;. ..,...,. . r 2207 

action   against   sheriff   for   failure  to  collect   fine   under  war- 
rant  22* 

action  by  people  against*  for  omission  of  duty  under  warrant 
to  collect  fine 2300 

VI.  Action  by  individual  on  official  bond. 

application   for  leave  to  sue ISM 

may  be  made  ex  parte t 1  W 

when  demand  necessary  before  amplication  for  leave  to  sue. .  1*3*1 

order  granting  leave - 1^1 

order  vacating  leave  to  be  made  on  notice 1*WJ 

when  action  to  be  brought * 1S81 

actions  for  other  defaults  not  affected ............   lsv'* 

Indorsement  on  execution  directing  manner  of  collection 18S3 

sureties  may  plead  previous  payments,  etc.,  as  defence 1SR4 

ratable  distribution  among  claimants 1SSS 

VII.  Pees. 

generally *. '. 3307 

in  New  York  and  Kings  county 3.W 

*  to  be  collected  by  virtue  of  execution 33f»9 

of  deputy  sheriffs  for  attending  courts 8312 

in  proceedings  to  enforce  liens  on  vessels 3439 

on  habeas  corpus.  .  • 2000,  2002 

taerilPs)   Jury. 

trial  of  claim  of  third  party  to  property  seized 108.     109 

to  property  attached 6R7-fi!iO 

to  property  levied  on,  in  execution 1418-1420 

on    inquisition    before   commissioners    for   appointment    of   com- 
mittee for  incompetent.  „   •  :. .  ; t.... 2328.  2330.  2331 

sheriff's  juror  exempt  from  trial  jury  service  in  New  York lf>Sl 

proof  of  exemption , 1032 

selection,  etc.,  in  New  York 1112 

Shipping. 

See  "Vessels.* 

Blander. 

included  In  term  "personal  injury  w. .  ,..i 3343 

limitation  of  action 3W 

joinder   of  causes   of  action *    484 

pleading  application  of  defamatory  words 535 

plea  of  justification  no  bar  to  evidence  in  mitigation 533 

preference   of   action*?    for 791 

special  damages  need  not  re  alleged  or  proved  when  unchastity 

imputed  to  woman 1906 

damages  recovered  are  separate  property  of  married  woman....  1906 
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costs  when   recovery   is  less  than  $50 8828 

excepted   from  jurisdiction  of  justice's  court 2863 

of   Albany   tfcr   court 3223 

of  Troy  justice's  court 8223 

Socaare. 

accounting  by  relatives  acting  as  guardians  in  socage 2510 

Special  Proceedlhfcr*. 

I.    GE^EAiL  JROVtSIONS. 

defined 3334 

"  special  proceeding  "  refers  to  civil  proceeding 3343 

term  "  affidavit  "  includes  verified  petition  and  answer 3343 

proceedings  supplementary  td  execution   are 2433 

cannot  be  taken  to  recover  real  property  unless  expressly  al- 
lowed    1688 

not  discontinued  by  change,  vacancy t  ftc,  in  judgeships....  25 
begun  before  dric  judge  may  be  continued  before  another  In 

New  York  and  Kings 26 

parties  may  stipulate  to  try  elsewhere  than  at  court-house..,  37 

not  abated  by  failure  or  .adjournment  of  court 44 

continuance  on  death,  etc.,  of  judge 52 

power  of  substituted  officer   to   continue.. 53 

power  of  county  judge  in _ 349 

justice  of  supreme  c<jurt  may  make  orders  in  county  court..  354 

included  within  statute  of  lirhltatldns 414 

commenced  by  service  in  same  ma..ncr  as  summons 433 

no  abatement  it  right  to  relief  survives 755 

substitution  o<  representative  on  <lcath  of  sole  party 757 

oaths  and  affidavits  without  the  state 844 

where  papers  to  be   filed 825 

where  ord*r  ^q  be  entered , 825 

transfer  to  supreme  court  for  disability  ox  cbunty  judge 342 

security  for  costs  may  be  required  in 3279 

to  whom  costs  awarqea   , 3240 

when  person  recovering  costs  deemed  a  judgment  creditor...  2432 

II.  Trial  jubors  ik. 

fine    for   non-attendance    1195 

officer  summoning  to  keep- Jury 1196 

fine  for  misconduct  of  officer  attending  jury 1196 

notice  of  imposition  of  fine 1197 

remission  of  fine   1197 

special  return  of  delinquency  and  fine  to  county  court 1198 

collection  and  remission  of  fine  by  county     ourt 1199 

jurors'  fees 3316 

III.  Appeals. 

orders,  affecting  substantial  rights  appealable 1356,  1357 

from  final  order  brings  up  preceding  orders 1358 

limitation  of  lime  to  appeal 1359 

method  of  perfecting 1360 

stay  ( of   execution   pending 1360 

hearing ••••.•. :  • ;, 1360 

entry  and  enforcement  of  order,  determining 1360 

governed  by  provisions  relating  to  appeals  in  actions 1361 

Special   Seaslofia.  Ctinrta  off. 

not  courts  of  record 3 

county  cotlrt  may  remit  fine  imposed  by 353 

may  discharge  person  committed  for  non-payment  of  fine.  353 

Special  Term. 

to  be  held  by  one  judge. , 229 

appointment  of  time  and  place  for 232 

of  extraordinary  terms    2'*i 

place  of  holding 23S 

may  be  adjourned  to  chambers 239 

trials  majr  be  had  at  chambers  bv  consent , 239 
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Special  Term  —  Continued. 

clerk,  sheriff,  etc.,  not  required  to  attend  trials  at  chambers...     239 

contempt  at  trial  term  may  be  punished  at  special  term 2292 

Specific   Performance. 

jurisdiction  of   county   court 340 

action  for,  triable  in  county  where  property'  situated.*.*.*."."/.".*. '.'.     982 
suspension  of  sale  of  realty  pending  appeal  from  refusal  of..."    K£3 

undertaking  on  suspension  of  sale  of  realty  pending  appeal 13L23 

cancellation  of  notice  of  lis  pendens  for  lack  of  undertaking  to 

suspend  sale 1323 

action  to  compel  conveyance  by  infant  or  incompetent  of*  prop- 
erty contracted  to  be  sold 2345 

Judgment   in   action    against   infant   or    incompetent   to   compel 

conveyance i *mm    2347 

court   may   compel    snecific    performance   of   contract    made   bv  "" 

incompetent    person, "  2344a 

State. 

included  in  term  "  person  "  in  condemnation  law." 3XTA 

jurisdiction  of  court  of  claims 2i>4 

notice  of  claim  to  be  filed 264.     27" 

compromise  of  canal  claims 2T»3 

claims  against,  see  "  Court  of  Claims." 

limitation  of  action  for  real  property 352 

by  grantee  of,  for  real  property 363 

for  real  property  on  annulled  letters  patent  or  grant 3K4 

subject  to  same  limitation  of  actions  as  private  persons 389 

verification  of  pleadings  by   525 

order  of  arrest  in  actions  for  funds,  etc.,  of. M9 

attachment  in  actions  for   funds  of 637 

injunctions  against  acts  of  state  officers 603 

not  required  to  give  security  for  provisional  remedies,  etc 1990 

liability   in   damages   for  arrest,    attachment  or   injunction   im- 
properly obtained 1990 

may  be  made  defendant  in  partition 1594 

payment  ot   encumbrances  and  acquisition   of  individual 
interests    to    protect    state's    interests 1304 

in  action  affecting  realty  subject  to  transfer  tax  lien..!.."     447 

summons  in  partition  to  be  served  on  attorney-general 15U4 

may  be  made  defendant  in   foreclosure  of  realty lt£J7 

payment   of  encumbrances  to  protect  state's  interest.".."!   161*1 

may  recover  on  lost  bill  or  note  without  giving  indemnity 19J« 

actions  by  people  against  usurpers  of  office  or  franchises..   194&-19<i6 

to  vacate  letters  patent  granted  by 1957-1960 

ejectment  for  property  escheated,  sec  "  Eschkat." 
m  m       forfeited  for  treason,  see  •'  Treason." 

joinder  of  relator  as  plaintiff  in  action  by  people 1988 

relator  to  give  security  for  costs,  etc 1986 

compensation    of    attorney-general    when    relator    joined    with 

.  .PyP1*  : •  •  •  • : ; :  . .   1»S6 

joinder  of  causes  of  action  against  same  defendant 1988 

consolidation  of  actions  by,  against  different  defendants 19j89 

preference  of  actions  by  or  against  state  or  its  officers 791 

need  not  give  security  on  appeal 1313 

certain  officers  of,  disqualified  as  trial  jurors *  .  . .  .    1029 

officers  exempt  from  jury  service 1081.  1127 

proof  of  exemption 1082*  1128 

liability    to,    for    taxes    not    affected   by    insolvent    debtor    dis- 
charged     2184 

debtor  to,  for  taxes  or  public  funds  not  to  be  discharged  from 

imprisonment   on   execution    2218 

sale   of   real   property    under   foreclosure  by   advertisement    of* 

mortgage  to  people 2393 

justice's  court  has  no  jurisdiction  by  or  against  people 2863 

searches  to  be  made  without  charge  for  certain  officers 3290 

comptroller  to  audit  fees  and  charges  a?ainst 3295 

enforcement    of   lien    under    contract    for    public    improvement, 

against  funds  of    \   3400 

party  to  action  to  enforce  mechanics*  liens "!."!!!*   3402 

judgment  against,  in  action  to  enforce  mechanics'  liens !.   3418 

!•  Action  by,  to  recover  public  funds. 

to  be  brought  in  name  of  people looa 

when  maintainable .........,*. jam 
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State  —  Continued, 

I.  Action  by,  to  recover  public  funds  —  Continued. 

other  actions  may  be  stayed 1970 

orders  Or  interlocutory  judgments  in  other  actions  may  be 

vacated. 1970 

parties  to  other  actions  may  be  brought  in 1970 

state  may  sue  in  foreign  courts 1971 

cause  of  action  vested  in  state 1972 

limited   to   ten   years 1973 

disposition  of  proceeds  of  action 1974 

petition  by  municipality,  etc.,(  claiming  proceeds 1975 

attorney-general   to   bring  action 1976 

preference  of  action  on  calendar* 789 

fl.  Costs. 

judgment  for,  may  be  taken  against., 1966 

execution  for,  not  to  issue  against .1.....  1966 

payment  of  costs  against  state  or  public  officer 3241 

against,  when  action  brought  on  relation  of  private  person . . .  3242 
when  action  for  benefit  of  municipality 8243 

fta»te  Asylum. 

officers,  etc,  exempt  from  jury  service • 1060 

State  Comptroller. 

searches  to  be  made  without   charge  for , 8290 

to   audit    fees   and   charges   against   state 3295 

extracts    from    books    and    records    of    comptroller's    office,    as 

evidence   931o 

State  Engineer. 

searches  to  be  made  without  charge  for 8290 

State  Hospitals  for  Insane. 

officer  having  jurisdiction  over,  may  apply  for  appointment  of 

committee  for  inmate 2328a 

contents  and  verification  of  petition 2323a 

to  what  court  petition  presented 2828a 

notice  of  application 2828a 

appointment  of  committee. .* 2828a 

costs  of  proceeding 2828b 

provisions  relating  to  commission  and  trial  by  jury  in  court  not 
applicable.  .  . 2886a 

State  Prison. 

agent  or  warden,  etc.,  exempt  from  jury  service...... 1080 

State  Reporter. 

is  reporter  of  court  of  appeals ,_...  209 

duties  of s 210 

removal  for  neglect  of  duty 210 

not  to  be  interested  in  publication  of  reports , 211 

contract  for  publication  of  reports 211 

copyright  of  reports 212 

distribution  of  reports 213 

must  deliver  papers  to  successor 214 

papers  not  to  be  delivered,  except,  etc 215 

unreported  opinions  to  be  filed  with  clerk 216 

State  Treasurer. 

to  pay  governor  damages  ascertained  on  writ  of  assessment....  2115 

legacy,  etc.,  of  unknown  person  to  be  paid  to.. 2740 

to  be  made  without  charge  for. 8890 
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Stat*  Writs. 

Sec    MAss«SM|KT   of    DAHAfiM;"    "  CiaiiaaAu; w    "  Hamai 
Coipus;  "  ™  Mandamus;  *^  *  Prohibition;*  rWim" 

Statute, 

pleading  private  statute.  . 

preference  of  appeal  from  judgment  declaring  statute  unconsti- 
tutional  ....'. .? ...... ..:...   79i 

proof  of 932 

statutes  of  another  state  or  country 942 

{Statute  of  Frauds. 

acknowledgment  of  indebtedness  on  judgment  must  be  in  writ- 
ing to  avoid  limitation 3TC 

of  barred  debt  or  new  promise  to  be  ,in  writing 


Statute  of  Limitation*. 

See  "  Limitation  or  jycrxovt," 

Stay  of  proceedtaaTt. 

period  of,  excepted  from  limitation  of  actions 400 

of  arbitration,  excepted  from  statute  of  limitations 411 

security  on  stay  of  proceedings  by  injunction &L1-625 

not  to  exceed  thirty  days  without  security 1851 

orders  for  stay  longer  ttoan  twenty  days.' 773 

for  non-payment  of  motion  costs 779 

pending  discovery  and  inspection  of  books  and  papers 805 

final  judgment  not  stayed  by  motion,  for  new  trial,  etc 10H5 

period  of  stay  not  included  in  life  of  Hen  of  judgment 12?<5 

on  appeal,  see  "Appeal." 

appellate  division  may  grant,  pending  appeal 1S4S 

of  execution  of  order,  in  special  proceedings  pending  appeal..  13*) 

Steam  Engineer!. 

exempt  from  jury  service 10301  1081,  1127 

proof  of  exemption • 1082 

Stenographem. 

*  is  officer" of  court  32 

oath  of  office 82 

qualifications    S2 

not  to  be  interested  in  preparing  or  printing  case,  etc. 82 

duties  of. ....»    , «•••  Si 

when  nptes  to  be  filed S3 

to  furnish  transcript  of  minutes 83 

preservation  of  notes 84 

when  notes  may  be  destroyed 84 

delivery  of  notes  to  successor  in  office 84 

when  notes  to  be  written  out « 84 

how  transcribed  minutes  to  be  written 796 

judge  may  require  written  minutes  without  cost 85 

must  furnish  written  minutes  to  party  paying  for  same 86 

transcript  of  notes  of  trial  may  be  treated  as  judge's  minutes. . .  1007 

compensation  for  duplication  of  notes  of  trial  on  judge's  order.  10tf? 

payment  of  minutes  ordered  by  district  attorney,  etc 86 

assistant  stenographers  inc.lu.4e4  within  provisions  of  law 87 

salaries,   etc.,   provided   for-  • .  - 8S 

must  write  out  minutes  when  directed 251 

appointment  of,   for  appellate  division 221 

in  Kings  county.  . '. , .  254 

assistant  in  Kings  county 255 

in  counties  of  second  judicial  district  other  than  jtings..  256 

in  counties  of  ninth  judicial  district....    256 

in  judicial   districts  olhtr  thart  first,  second  and  ninth..  238 

salaries  in  counties  oi  second  judicial  d.s.rkt  ot.er  t  ..:n  Kitygs.  ^57 

in   judicial   districts  o'.hcr  than   first   p.rA   scott^.*.  .  '.  . . . .  SSI 

consultation  clerk   for  a  peliotc  division,   fovrlw  dc  artxncr.t. . .  2'J'.. 

payment   of    ex;  enscs   or L»G0 

employment  of   temporary  stenographer 2C2 


Stenographer*  —Continued. 

appointment  of,   by  court  of  claims 206 

ot   city   court   of  &  c w   York 3;i2 

appointment  and  compensation  in  county  court 358-301 

appointment    and    removal    in    surrogate's   court   in    New    Vprk, 

Rintis,   trie,   Albany,   Westchester  and  Queens 2405 

in   suuogates'   court    in   oliicr   counties 2490 

in  surrogate's  court  to  take  and  transcribe  notes 2407 

?Uthentication  of  minutes  in  surrogate's  court 24J>8 
pes .'.  3311 

c|ibijua}ified  to  act  as  referee,  etc 1024 

fl^nben  County. 

jail  liberties  for.  .  • 146 

^tocklioldera. 

See,  also,  "Corporations.** 
limitation  of  actions  for  penalties  against  stockholders  of  banks 

etc ; 394 

service  of  summons  on,  by  publication 438,     431) 

not  to  act  as  juror  when  corporation  a  party 1180 

when  to  be  joined  as  defendants  in  action  against  corporation..   1790 

separate  action  against,  to  enforce  liability 1701 

proceedings 1702-1700 

of  bank  may  testify  to  personal  transaction  with  deceased  person.    829 

Stray*. 

I.  Action  for  shivering  animals  to  stray. 

to  be  brought  in  justice's  court 3082 

who  may  maintain 3082 

application  of  recoveries 3082 

penalties  recoverable 3083 

II.  Seizure  and  sale  of  strays. 

seizure  by  officers 3084 

when  private  person  may  seize ....'. 3085 

petition  for  sale  of  animal  seized t 3080 

precept  uppn  petition  for  sale 3087 

service  ot  precept 3088 

on  unknown  owners 30KS 

proof  oi  service  of  precept 3089 

answer 3090 

trial 3090 

order  for  sale 3001 

warrant  to  sell 3091 

conduct  of  sale 3091 

application  of  proceeds  of  sale 3092 

payment  of  damages  for  trespasses 3002 

determination  of  claims  to  surplus 3093 

application  of  surplus  when  no  claim  made  within  a  year....  3094 

order  upon  claim  for  surplus . . . .' 3095 

appeal  to  county  court  from  order  on  claim  to  surplus 3095 

appeal  to  supreme  court  from  order  on  claim  to  surplus 3095 

decision  in  favor  of  person  answering 3090 

damages  for  malicious  seizure 3090 

costs  on  decision  for  person  answering 3090 

execution  on  order  in  favor  of  person  answering 3096 

demand  by  owner  for  possession  before  trial 3097 

when  animal  wilfully  set  at  large  by  third  person 3098 

damages  and  penalty  to  owner  for  wilfully  setting  animal  at 

large g.  3099 

action  by  person  seizing  agamst  person  wilfully  setting  ani- 
mal at  large 3100 

demand  of  possession  after  final  order  before  sale 3101 

order  upon  demand   for  possession 3102 

appeal  from  order  on  demand  for  possession 3102 

•toy  pending  appeal  from  order  on  demand  of  possession 3103 
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•trays  —  Continued. 

II.  Seizure  and  sale  op  strays  —  Continued. 

appeal   from  final  order , •••••  810ft 

stay  pending  appeal  from  final  order 3105 

undertaking  on  stay  pending  appeal  from  final  -order 3105 

delivery  of  possession  pending  appeal  from  final  order 8106 

f proceedings  on  affirmance  of  final  order 5106 

imitation  of  action  for  seizing  animals 310? 

party  to  proceeding  cannot  sue  for  seizure 310B 

action  by  owner  to  recover  animal 3106 

damages  entire  when  several  animals  trespass 3100 

proceedings   against   different   owners   of   animals   trespassing 

on  petitioner's  land   3109 

proceedings    against    different    owners    of   animals    not    tres- 
passing on   petitioner's  tend 3110 

surplus  where  there  are  different  owners 3111 

action  or  seizure  supersedes  proceedings  by  others 3112 

officer  may  prosecute  when  private  person  abandons  seizure.  .  3113 

person   having  special   property   deemed  owner 3114 

agent  may  act  for  owner 3115 

Streets). 

actions  for  penalties  for  allowing  animals  to  run  at  large*  aft 

"  Strays.'' 
qualifications  of  commissioners  in  opening  proceedings 1QM 

Sub-Contractor. 

defined.  •  •  • •,••••••••••••••••••••••••••.••..  MM 

Struck  Jury. 

See  "  Jury  and  Jurors.* 

Submission  of  Controversy. 

how   submitted   without  process •••••«    ••••••• 1274 

agreed  statement   of  facts 1279 

affidavit  of  good   faith 1279 

papers   to  be   filed 1280 

on   filing,  controversy  becomes  an  action , 1280 

arrest,  injunction  or  attachment  not  granted 1281 

costs  on 1281 

judgment-roll 1281 

to  be  tried  by  appellate  division  or  general  term 1281 

dismissal  for  insufficiency  of  statement 1281 

Subpoena. 

T.  General  provisions. 

power  of  courts  of  record  to  issue. 7 

sheriff  may  issue  to  witnesses  to  attend  trial  of  claim  of  third 

party 108 

from  N.  Y.  city  court  may  be  served  in  contiguous  counties. .     338 

method  of  service 852 

service  on   hospital  physician . . 836 

order  for  subpoena  to  hospital  physician 836 

damages  and  penalty  for  disobedience. 853 

striking  out  pleading  for  disobedience  to 863 

to  persons  required  to  attend  by  terms  of  judgment 865 

on  order  for  deposition  to  be  used  on  motion 885 

to  witness  on  deposition  for  use  without  the  state 915 

to   attend  before    referee 1017 

before  arbitrators 2370 

power  of  surrogate  to  issue 2190 

proof   of   service   of   subpoena   from    surrogate's  court 2531 

LMinmissionei  s  in  condemnation   may   issue 3379 

service  of  mi  b  puma  from  local  courts  of  Hudson.   Utica  and 

Oswego 3201 
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Subpoena  —  Continued. 

II.  Duces  tecum. 

power  of  surrogate  to  issue 2490 

to  officers  having  custody  of  records 86? 

records  in  register's  office  in  New   York  and  Kings  counties 

not  to  be  removed  on « 8GG 

to  produce  books  of  account 8'  7 

time  of  service   8G7 

application  by  witness  for  relief  from SG7 

to  produce  books  or  papers  of  corporation 868 

how  served  on  corporation 868 

subordinate  of  public  officer  may  produce  book  or  paper. . . .  800 
subordinate  officer   or   employee  of   corporation   may   produce 

book  or  paper   869 

procuring  personal  attendance  of  public  officer  on 8(19 

ox   officer  of   corporation 869 

III.  In  proceedings  other  than  actions. 

who  may  issue R54 

penalty  for  disobeying  subpeena 855 

warrant  for  witness  failing  to  attend 855 

commitment  for  refusal  to  be  examined  or  to  answer 856 

damages  'and  penalty  for  disobedience  to 855 

warrant  of  commitment 857 

execution    of   warrant    of    commitment 858 

provisions  not  applicable  to   subpoenas  issued   by  justice  of 

peace. • • 859 

IV.  In  justices'  courts. 

when  justice  may  issue •••••• 2969 

service 2970 

service  of,  from  local  courts  of  Hudson,  Utica  and  Oswego.  3201 

ftnbstitutfton. 

•f  parties,    see    "  Abatement    and    Revival;  "    M  Appeal;  " 
"Parties." 


0mIllT*n  County. 

appointment  of  stenographer  for  surrogate 2496 

Summary   Proceeding*  to  Dispossess. 

special  statutory   provisions  not  affected 2JC4 

rights  in  cases  not  provided  for,  savea 2204 

I.  Who  may  be  removed. 

when  employee  may  be  removed  from  master's  premises 2-31 

when  tenant  may   be   removed 2231 

removal  of  tenants  and  occupants  from  property  sold  on  exe- 
cution    2232 

recovery  of  possession  of  property  sold  under  foreclosure...  2232 

farmed  on  shares  , 1.232 

removal  of  squatters 2232 

of  persons  forcibly  entering  or  detaining 2233 

II.  Petition;  precept;  service. 

to  what  courts  application  mauc 2234 

who  may  make  application 2235 

verification  of  petition 2235 

contents  of   petition    2235 

when  notice  to  quit  required 2230 

petition    by    neighbor    for    summary    removal    of    tenant    of 

bawdy-house 2237 

notice  by   neighbor   to   owner  of  bawdy-house   to   begin   pro- 
ceedings against  tenant 2237 

precept 2238 

when  precept  returnable    2238 

issuance  of  precept  from  New  York  municipal  court 2239 

mode  of  service  of  precept 2240 

1375 


INDEX. 

Imnmary  Proceeding  i©  DlsponieM  — 
II.  Petition;  precept;  service  —  Continued. 

person  receiving  copy  of  .precept  must  deliver  same  to  person 
to  whom  directed.  . 2841 

penalty  for  failing  to  deliver  copy  of  precept  to  person  to 
whom  directed * „ 2241 

service  of  precept  on  landlord  of  bawdy-house 2242 

proof  of  service  of  precept 2243 

III.  Answer;  trial;  final  order. 

verified  answer  may  be  filed • 2244 

defences  to  proceedings 2244 

issues  upon  forcible  entry  or  detainer 2245 

transfer  of  cause  for  trial  in  municipal  court  of  New  York.  2246 

trial  of  issues 2247 

demand    for   jury  trial §£4^ 

summoning  and  impaneling  jury    2247 

proceedings  on  disagreement  of  jury 2247 

adjournment  of  trial 2248 

final  order  upon  trial 2249 

not  a  bar  to  ejectment  to  recover  property 2264 

against  occupant   of  bawdy-house 2249 

costs  and   fees 2250 

costs  not  exceeding  $fH)  and  disbursements  may  be  allowed  in 

case  of  forcible  entry  or  detainer 2250 

execution  for  costs 2250 

IV.  Warrant  to  remove;  redemption. 

warrant  to  dispossess  defendant. • 2250 

occupant  of   bawdy-house.   2250 

execution  of  warrant 2250 

cancels  term  of  lease 2253 

action  for  accrued  rent  not  affected  by  warrant. .. .  ,.«.;r.. 

stay  on  payment  of  arrears  and  costs .'.... 

on  undertaking  to  pay  arrears  and  costs 2254 

against  insolvent  or  bankrupt  on  undertaking  for  pay- 
ment of  rent.   .   .   ^ ^. . . , .  ^. ..,..,.,.  2254 

against  person  continuing  in  possession* JTpfTef*Wle  to 

execution 2254 

delivery  of  undertaking  for  payment  of  arrears  and  costs....  8885 

redemption  by  lessee  when  unexpired  term  exceeds  five  years.  2256 

by  creditor  of  lessee  when  unexpired  term  exceeds  five 

years 2257 

is  subject  to  lease  by  petitioner 2258 

petition  and  order  to  show  cause  on  redemption 2259 

hearing  on  order  to  show  cause  on  redemption 2259 

person  redeeming  assumes  liability  of  lessee 2259 

^  V.  Appeals. 

from  final  order   .,-. .  2260 

undertaking  to  stay  warrant  pending  appeal 2261,  2262 

/  appeal  to  court  of  appeals  only  permitted  by  leave  of  appellate    .^ 

/division 2261 
restitution  upon   reversal  of  final  order 2263 

action  for  damages  on  reversal  of  final  order 2263 

proceedings  to  bc>  stayed  only  as  expressly  allowed  Or  by  In- 
junction in   action  against  petitioner 2265 

Summons. 

I.  Issuance;  form)  requisites. 

is  mandate  of  court 418 

form /»...  418 

requisites. , .   .  . 417 

to  additional  parties  In  court  of  claims.,  *•* 
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■rnmoiu  —  Continued. 

I.  Issuance;  form;  requisites  —  Continued. 

designation  of  defendant  by  fictitious  name 461 

of  unknown  persons  as  defendants 461 

of  public  officers  in . 1829 

reference  to  statute  to  be  indorsed  in  action  for  penalty  or 

forfeiture *....  1897,  1964 

In  matrimonial  action  to  be  indorsed  with  statement  of  nature 

of  action ;..;;..  1774 

form  of.  in  action1  to  foreclose  mechanic's  Hen  in  court  not  of 

record . * 3404 

want  of,  cured  by  judgment  on  verdict,  etc. . ., 721 

variance'  between  summons  fthd  complaint  cured  by  judgment 

on  verdict,  etc 721 

in  action  for  penalty  by  common  informer  cannot  be  counter- 
manded   1896 

power  of  referee  to  allow  amendment 1018 

to   be  filed 824 

to  be  filed  with  clerk  in  supreme  court,  New  York  county. .  .1245a 

to  be  inserted  in  judgment-roll; 12S7 

action  commenced .  by  service  of 416 

under   statute  of  limitations 398 

delivery    to    sheriff    effects    commencement    of    action    Under 

statute  of  limitations    t : t ... .  399 

service  on  attorney-general  for  state  in  action  for  partition..  1594 

provisions  for  service  of _ papers  do  not  apply 802 

complaint   may   be  served   with . . . 419 

notice  of  sum  demanded  may  be  served  with 419 

service  of  notice  of  no  personal  claim 423 

when  service  «may  be  made  on  Sunday. . , .  6 

costs  for  procuring  order  for  service  without  state  or  by  pub- 
lication   8361 

II.  Supplemental  summons. 

to  be  served  on  defendants  brought  in 483 

on  substitution  of  party  on  death  or  transfer  of  interest.. ••  760 

form   of 463 

service. 463 

III.  Who  may  serve. 

by  whom  served .,  425 

duty  of  sheriff   to   serve 426 

sheriff's  fees  for  serving 3301 

in  action   for  penalty  by  common  informer  to  be  served  by 

officer 1895 

tV.  Time  or  service. 

time  for  service  when  notice  of  Its  pendens  filed  before 1670 

limiting  tinre   for  service 425 

time  of  service,  when  attachment  granted • 638 

V.  Personal  service. 

voluntary  afcpearance  equivalent  to  personal  service 424 

on  natural  person 426 

on  sheriff,  in  action  for  escape , .  426 

on  infant 426 

service  on  lunatics  arid  idiots 426 

on  guardian  ad  titeH\a(  absent  infant  defendant 473 

on   domestic  corporation t 431 

oh  foreign  corporation 432 

of  supplemental  summons «....v.*«.  403 

from  Yonkcrs  city  court  may  be   served  within  Westcnester 

county 3206 
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lommary  Proceeding  io  DUpoiseM  —  Cofllii  titled* 

II.  Petition;  precept;  service  —  Continued. 

person  receiving  copy  of  .precept  must  deliver  same  to  person 
to  whom  directed.  . , 2S41 

penalty  for  failing  to  deliver  copy  of  precept  to  person"  to 
whom  directed , „ 2241 

service  of  precept  on  landlord  of  bawdy-bouse 2242 

proof  of  service  of  precept 2243 

III.  Answer;  trial;  final  order. 

verified  answer  may  be  filed 2244 

defences  to  proceedings   2244 

issues  upon  forcible  entry  or  detainer 2245 

transfer  of  cause  for  trial  in  municipal  court  of  New  York.  2246 

trial  of  issues 2247 

demand    for   jury  trial ; 32$" 

summoning  and  impaneling  jury    2M7 

proceedings  on  disagreement  of  jury 2247 

adjournment  of   trial 2248 

final  order  upon  trial 2249 

not  a  bar  to  ejectment  to  recover  property 2264 

against  occupant   of   bawdy-house 2249 

costs  and  fees 2250 

costs  not  exceeding  $50  and  disbursements  may  be  allowed  in 

case,  of  forcible  entry  or  detainer 2250 

execution  for  costs.  . 2250 

IV.  Warrant  to  remove;  redemption. 

warrant  to  dispossess  defendant 2250 

occupant  of  bawdy-house.   *.......  2250 

execution  of  warrant. 2250 

cancels  term  of  lease 2253 

action  for  accrued  rent  not  affected  by  warrant. ..  ..,.v;f . .  2253 

stay  on  payment  of  arrears  and  costs '.'...  254 

on  undertaking  to  pay  arrears  and  costs 2254 

against  insolvent  or  bankrupt  on  undertaking  for  pay- 
ment of  rent.  . ...  wjj^u+mmj*  2254 

against  person,  continuing  in  possession  after  83.16  Ml 

execution. ' 2254 

delivery  of  undertaking  for  payment  of  arrears  and  costs....  8805 

redemption  by  lessee  when  unexpired  term  exceeds  five  years.  2256 

by  creditor  of  lessee  when  unexpired  term  exceeds  five 

years 2257 

is  subject  to  lease  by  petitioner . 2258 

petition  and  order  to  show  cause  on  redemption 2259 

hearing  on  order  to  show  cause,  on  redemption 2259 

person  redeeming  assumes  liability  of  lessee 2259 

V.  Appeals. 

from  final  order   ^- . .   2200 

undertaking  to  stay  warrant  pending  appeal. »•••  2261,  2262 

appeal  to  court  of  appeals  only  permitted  by  leave  of  appellate    . 

division 2261 

restitution  upon  reversal  of  final  order 2263 

action  for  damages  on  reversal  of  final  order 2263 

proceedings,  to  be#  stayed  only  as  expressly  allowed  or  by  in- 
junction in  action  against  petitioner 2265 

Summons. 

I.  Issuance;  form?  requisites. 

is  mandate  of  court 418 

form ; . . . .  418 

requisites. , ._ 417 

to  additional  parties  In  court  of  claims 281 
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Summon*  —  Continued. 

I.  Issuance;  form;   requisites —  Continued. 

designation  of  defendant  by  fictitious  name 461 

of  unknown  persons  as  defendants.... 451 

of  public  officers  in 1929 

reference  to  statute  to  be  indorsed  in  action  for  penalty  or 

forfeiture 1897,  1964 

In  matrimonial  action  to  be  indorsed  with  statement  of  nature 

of  action ;..;...  1774 

form  of,  in  actiori  to  foreclose  mechanic's  Hen  in  court  not  of 

record 3404 

want  of,  cured  by  judgment  on  verdict,  etc 721 

variance  between  summons  and  complaint  cured  by  jtidgttent 

on  verdict,  etc . 721 

in  action  for  penalty  by  common  informer  canhot  tie  counter- 
manded   1895 

power  of  referee  to  allow  amendment 1018 

to   be   filed 824 

to  be  filed  with  clerk  in  supreme  court,  New  York  county. .  .1245a 

to  be  inserted  in  judgment-roll lf&7 

action  commenced ,  by  service  of 416 

under  statute  of  limitations . 398 

delivery    to    sheriff    effects    commencement    of   action    Under 

statute  of  limitations 399 

service  on  attorney-general  for  state  in  action  for  partition..  1594 

provisions  for  service  of  papers  do  not  apply 802 

complaint    may   be  served   with 419 

notice  of  sum  demanded  may  be  served  with 419 

service  of  notice  of  no  personal  claim 423 

when  service  «may  be  made  on  Sunday , 6 

costs  for  procuring  order  for  service  without  state  or  by  pub- 
lication  . 8351 

II.  Supplemental  summons. 

to  be  served  on  defendants  brought  in 453 

On  substitution  of  party  on  death  or  transfer  of  interest. •••  760 

form   of 453 

service 453 

III.  Who  may  serve. 

by  whom  served ••••••• 425 

duty   of  sheriff   to  serve 425 

sheriff's  fees  for  serving 3301 

in  action  for  penalty  by  common  informer  to  be  served   by 

officer 1895 

tV.  Time  of  service. 

time  for  service  when  notice  of  lis  pendens  filed  before 1670 

limiting  time   for  service 425 

time  of  service,  when  attachment  granted 638 

V.  Personal  service. 

voluntary  appearance  equivalent  to  personal  service 424 

on  natural  person 426 

on  sheriff,  in  action  for  escape 426 

on  infant 426 

service  on   lunatics  arid   idiots 426 

on  guardian  ad  litchi.  of  absent  infant  defendant 473 

on   domestic  corporation 431 

dtt  foreign  corporation 432 

of  supplemental  summons .........  v  •  ^  •..  403 

from  Yonkcrs  city  court  may  be  served  within  Westchester 

county. 3206 
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•■mmtry  Proceeding:  to  DlsponneM  —  Colli! M4ie4« 

II.  Petition;  precept;  service  —  Continued. 

person  receiving  copy  of  .precept  must  deliver  same  to  person 
to  whom  directed 

penalty  for  failing  to  deliver  copy  of  precept  to  person  to 
whom  directed.  .  ,  .   ., „ . .. 2241 

service  of  precept  oh  landlord  of  bawdy-house 2242 

proof  of  service  of  precept 2243 

III.  Answer;  trial;  final  order. 

verified  answer  may  be  filed 2244 

defences  to  proceedings 2244 

issues  upon  forcible  entry  or  detainer... 2245 

transfer  of  cause  for  trial  in  municipal  court  of  New  York.  2246 

trial  of  issues 224? 

demand    for   jury  trial ; ¥&* 

summoning  and  impaneling  jury    »47 

proceedings  on  disagreement  of  jury 2247 

adjournment  of  trial 2248 

final  order  upon  trial 2249 

not  a  bar  to  ejectment  to  recover  property 2264 

against  occupant  of  bawdy-house 2249 

costs  and  fees 2250 

costs  not  exceeding  $50  and  disbursements  may  be  allowed  in 

case  of  forcible  entry  or  detainer 2250 

execution  for  co6ts.  . 2250 

IV.  Warrant  to  remove;  redemption. 

warrant  to  dispossess  defendant * 2250 

occupant  of  bawdy-house.   2250 

execution  of  warrant 2250 

cancels  term  of  lease 225S 

action  for  accrued  rent  not  affected  by  warrant. .......  .^ . . 

stay  on  payment  of  arrears  and  costs. 

on  undertaWttg  to  pay  arrears  and  costs 2254 

against  insolvent  or  bankrupt  on  undertaking  for  pay- 
ment of  rent.  .  •  #  *  • : •-.  ■ . . . . . .  .^^.#r-.t 

•    •  against  person  continuing  in  possession*  ^ftcf  ^Slf "  1M 

execution.  .  .    .  .* 2254 

delivery  of  undertaking  for  payment  of  arrears  and  costs....  8S85 

redemption  by  lessee  when  unexpired  term  exceeds  five  years.  2256 

by  creditor  of  lessee  when  unexpired  term  exceeds  fire 

years 2257 

is  subject  to  lease  by  petitioner 2258 

petition  and  order  to  show  cause  on  redemption 2259 

hearing  on  order  to  show  cause  on  redemption 2259 

person  redeeming  assumes  liability  of  lessee 2259 

V.  Appeals. 

from  final  order ««. . .  2280 

i  undertaking  to  stay  warrant  pending  appeal 2261.  2262 

;  appeal  to  court  of  appeals  only  permitted  by  leave  ol  appellate    , 

V  division.   .   .       2261 

~  restitution  upon  reversal  of  final  order 2283 

action  for  damages  on  reversal  of  final  order 226S 

proceedings  to  be#  stayed  only  as  expressly  allowed  br  by  In- 
junction in  action  against  petitioner 


Summons. 

I.  Issuance;  form;  requisites. 

is  mandate  of  court • i 418 

form , 418 

requisites-  ( .   .  .   .. , .4 417 

to  additional  parties  In  cbiirt  of  claims 

1370 


INDBX 

numoni  —  Continued. 

I.  Issuance;  form;  requisites —  Continued. 

designation  of  defendant  by  fictitidus  name .....*.,..    461 

of  unknown  persons  as  defendants 461 

of  public  officers  irt 1929 

reference  to  statute  to  be  indorsed  in  action  for  penalty  or 

forfeiture ;  1807,  1964 

in  matrimonial  action  to  be  indorsed  with  statement  of  nature 

of  action . ;..;;..  1774 

form  of,  in  action  to  foreclose  mechanic's  lien  in  court  not  of 

record % . . » 3404 

want  of,  cured  by  judgment  on  verdict,  etc 721 

variance'  between  summons  And  complaint  cured  by  jttdgment 

on  verdict,  etc 721 

in  action  for  penalty  by  common  ih  former  Cannot  tie  counter- 
manded  1895 

power  of  referee  to  allow  amendment 1018 

to   be   filed 824 

to  be  filed  with  clerk  in  supreme  court,  New  York  county. .  .1245a 

to  be  inserted  in  judgment-roll 1JJ7 

action  commenced ,  by  service  of 416 

under   statute  of  limitations SOS 

delivery    to   sheriff    effects   commencement    of    action    Under 

statute  of  limitations    v  . . .  r>. , . . . .     S99 

service  on  attorney-general  for  state  in  action  for  partition. .  1594 

provisions  for  service  of  papers  do  hot  apply 802 

complaint   may   be  served   with # 419 

notice  of  sum  demanded  may  be  served  with 419 

service  of  notice  of  no  personal  claim 428 

when  service  ,may  be  made  on  Sunday , .         6 

costs  for  procuring  order  for  service  without  state  or  by  pub- 
lication  8851 

II.  Supplemental  summons. 

to  be  served  on  defendants  brought  in 453 

on  substitution  of  party  on  death  or  transfer  of  interest....  760 

form   of 453 

service. 453 

III.  Who  may  serve. 

by  whom  served 425 

duty  of  sheriff  to  serve 425 

sheriff] s  fees  for  serving 3301 

in  action  for  penalty  by  common  informer  to  be  served  by 
officer 1895 

tV.  Time  or  service. 

time  for  service  when  notice  of  lis  pendens  filed  before 1670 

limiting  time  for  service 425 

time  of  service,  when  attachment  granted »•*.»*...     638 

V.  Personal  service. 

voluntary  appearance  equivalent  to  pergonal  service 424 

on  natural  person 426 

on  sheriff,  in  action  for  escape , .  426 

on  infant 426 

service  on  lunatics  arid  idiots 426 

on  guardian  ad  litem,  of  absent  infant  defendant 473 

on  domestic  corporation 431 

dtt  fdrelgn  corpof atlon 432 

of  supplemental  summons ^.  «..•.••..  v.**%  408 

from  Yonkergr  city  court  may  be  served  within  Westcnestef 

county. 8206 
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Summons  —  Continued, 

VI.  Designation  of  persons  to  receive  foe  parties. 

designation  by  order  of  person  to  receive  summons  for  Infant 

over  fourteen. 427 

for  incompetent  not  judicially  declared 427 

for  judicially  declared   incompetent 428 

service   on    infant    over    fourteen    by    person    designated    in 

order 427 

by  residents;  designation  of  agent  to  receive  service 430 

filing  and  recording  of  designation 430 

revocation 430 

service  on  agent.  •   430 

h$    foreign    corporation;    designation    of    agent    to    receive 

service  .  .  .    ., 432 

change  of  place  of  service  by  agent 432 

revocation  of  designation 432 

proof  of  designation 931a 

service  on  agent    • 432 

VII.  Substitutes  for  personal  service.  . 

order  for  substituted  service  on  person  not  found  within  the 

state 435 

by  leaving  copy  at  residence 436 

by  affixing  to  door  of  residence  and  mailing. 436 

when  no  residence  can  be  found. .  >. 436 

limit  of  time  for 437 

papers  to  be  filed 437 

effect  of  substituted  service 437 

VIII.  Service  without  state. 

on    defendant    without    the    state,    when    ordered 438 

notice  to  be  served   with  summons .- 443 

Eapers   to   be   filed * 44.1 

y   whom   to   be   made 1Y.\ 

IX.  Service  by  publication. 

on     non-rcsident     , 433  439 

departure    from   state   to   defraud   creditors .7.7.'. . . .'  438 

to    avoid    service \\\  433 

concealment    to    avoid    service 77."  438 

absence    from    state     \  77777  \\  43s 

in   action    to   annul   marriage 7.*  43Sf  439 

for     divorce    " 43S*  439 

for    separation    \  43s]  439 

against    stockholders     *.....'  438 

infants   and   incompetents    438,  43*1 

after   attempt   to   commence   action    to   avoid   limitation .'  438 

on    foreign    corporation,     unincorporated    association    or    do- 
mestic   corporation    43£  439 

•n  unknown  owners  In  action  of  partition ,7 ,'  1541 

papers  on  which  order  of  publication  made 77  439 

by  whom  order  made ]  * "  44(1 

contents  of  order "...77!  440 

method  of  publication  and  service 777  440 

when  publication  must  be  commenced \\\  441 

when  service  deemed  complete '"  441 

papers  to   be   filed , 77!  442 

notice  to  be  subjoined  to  summons •  •...777  442 

proof  of  service ....II!  444 

when  publishers  within  county  refuse  to  publish 77"  jwxir 

affidavit  of  refusal  to   publish.. -.....!  3204 

defendant   must   be  allowed   to   defend ..•«..*    ..77  445 

In  partition  not  allowed  to  defend  under  section  445.  7  1557 

X.  Proof  of  service. 

affidavit,  etc ••••J .,  »..  434 

admission  of  service,  requisites •  •••••••••••II^U.  484 
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SuBmom  —  Continued* 

X.  Proof  ov  service —  Continued. 

of  service  by  publication ..,, 444 

of  service  without  state ••••• ••••••••••••     444 

in  matrimonial  action •• , ••....  1774 

XI.  City  court  or  New  York. 

contents  and  requisites.  . , 8168 

short  summons 3196 

long  summons  against  non-resident 3166 

order  for  service  without  city 3170 

order  for  publication 3170 

service  of  summons  and  order  of  arrest  in  marine  cause. . . .  8179 

XII.  In  justices*  courts. 

commencement  of  action  by 2876 

contents. 2877 

when  returnable. !!!.!.!".!  2877 

when  accompanied  by  order  of  arrest 2877 

time  and  manner  of  sendee 28  •  * 

service  uoon  corporation 287© 

on  railroad  corporation  2880,  2882 

on  express,  insurance  and  telegraph  companies..  2881,  2882 

on  managing  agent  of  non-resident 287*i 

second    and   third    summons 2W3 

relation  back  of  second  and  third  summons 2*83 

where  name  of  defendant  is  unknown 2«W6 

return ocp^ 

service  on  defendant  with   warrant   of  Attachment ?01o 

of    summons,   affidavit   and    rennwHon   in   replevin ....  2022 
:n  action  to  foreclose  mechanic's  lien   in  court  n^t  of 
record 8404.  3405 

JCHl.  Of  local  000m. 

of  Yonkers  city  court  ....••...•••• 8206 

of  N.  Y.  municipal  court • 320ft 

of  Albany  city  court 8208 

of  Troy  justice's  court 8208 

Innday. 

courts  not  to  sit  on,  except,  etc , 6 

arrest,  commitment  or  discharge  on , 6 

service  of  summons,  complaint  and  injunction  order  on 6 

habeas  corpus,  etc.,  may  be  issued  and  served  on 2016 

not  to  be  made  returnable  on 2016 

sale  on  foreclosure  by  advertisement  not  to  be  held  on 2393 

Superintendent  of  Banks. 

to  approve  change  of  name  of  bank ••••••....  2411 

order  changing  name  of  bank  to  be  filed  with 2414 

Superintendent  of  Insurance. 

to  approve  change  of  name  of  insurance  company. ••• ,  2411 

order  changing  name  to  be  filed  with • ••• 2414 

Superintendent  of  Poor. 

See  "  Overseer  or  Poor;  "  "  Poor.* 

Superintendent  of  Public  Works. 

to  assist  attorney-general  in  canal  claims. .......•.••••»••«•••    270 

comnromise  of  canal  claims 270 

Superior  Court  of  Bnffnt'*. 

Custody  of  seals,  records,  etc - .  - 
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Superior  Court  of  the  City  of  New  York. 

custody  of  seals,  records,  etc ••••••••••••••••      98 

» 

Supervisors,  Board  of. 

to  pay  for  printing  calendars 20 

to  appoint  physician  for  county  jail 126 

to  provide  for  stenographers,  salaries,  etc 88 

rooms,  furniture,  etc.,  for  courts 31 

for  stenographers  for  county  court 358 

resolution   establishing   jail   liberties ::....      147 

proof  of  acts,  resolutions,  etc . 941 

payment   of   stenographer   for   duplication   of   notes   bf   trial    on 

judge's    order * . » 1007 

may  sue  on  cause  of  action  arising  before  term 1926,  1$P* 

action  against,  on  cause  arising  before  term...:..: 1027;   IffcfH 

appointment  and  compensation  of  temporary  surrogate.. .  .2484.  24K» 

costs  in  action  against ,.. 3244 

may  make  allowance  to  grand  or  trial  jurors 3314 

mileage  of  jurors.   * -  3314 

fees  of  printers .....;....  8311 

Supplemental  Pleadings. 

See  "  Pleadings." 

Supplemental  Summons* 

See  "  Summons." 
Supplementary-  Proceedings. 

I.  General  provisions. 

"judgment  creditor"  defined   ...' 3341 

includes  person  recovering  costs  in  special  proceeding. .  22432 

remedies  classified. 2432 

pursuing  remedies  simultaneously   * 2432 

remedies  are  special  proceedings 2433 

review  of  orders 2433 

what  judge  may  entertain  proceedings 2434 

referee  may  be  appointed  to  take  examination* 2442 

report  of  referee   9442,  2443 

reference  may  be  ordered  at  any  stage £ii? 

proceedings  upon  examination   .- zl44 

parties  and  witnesses  may  be  examined : 2444 

adjournments 2444 

oath  of  referee 2445 

payment  to  sheriff  by  person  owing  judgment  debtor 2446 

order  to  deliver  money  or  property  to  sfieriff  or  receiver 2447 

duties  of  sheriff  as  to  money  or  property  received  by  him. . .  2448 

application  of  money  or  property  received  by  sheriff. 2449 

sheriff  to  pay  or  deliver  surplus  "to  judgment  debtor £490 

^  injunction   against   transfer   of  property 2451 

•v  service  of  orders    2452 

of  warrant  of  arrest  2453 

j  discontinuance  or  dismissal 2454 

I  dismissal  for  neglect  to  proceed 2934 

_j/  notice  of  application  for  dismissal  on  discontinuance :.  2454 

W^  costs  to  judgment  creditor   « : 2455 

judgment  debtor  or  person   examined 2456 

judgment  must  be  for  not  less  than  $85. . .  i ,..-..  j».  ..*,....  •  S40B 
to  be   founded  on  service  personally  or  by  leaving  at 

residence   and   mailing    '. 2458 

on  decree  of  surrogate's  court v 35fii 

to  what  county  executidh  must  have  Sisueo! ;;  Mao 

in  what  county  examination  to  be  had ..-..., 245B 

answer  not  excused  as  tending,  to  convict  of  fraud • . .  * .  2480 

may  be  continued  before  another  judge 2449 
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Supplementary  Proceeding:*  —  Continued* 

I.  General,  provisions  —  Continued. 

disobedience  to  order  punishable  as  contempt 2467 

release  of  debtor  for  inability  to  pay  is  discretionary 2286 

joint  property  of  joint  debtors  may  be  reached 2461 

not  applicable  when  corporation  is  judgment  debtor 2463 

exempt  property  cannot  be  reached . * 2463 

trust  funds  or  property  cannot  be  reached < 2463 

earnings  within  sixty  days  cannot  be  reached 2463 

II.  Examination  of  debtor* after  return  of  execution. 

when  order  for  examination  may  issue 2435 

when  warrant  to  arrest  may  issue  instead  of  order 2437 

warrant  to  arrest  after  order 2438 

vacating  or  modifying  warrant  of  arrest 2439 

order  requiring  debtor  to  give  undertaking  for  discharge  fro**a 

arrest 2440 

commitment  of  debtor  in  default  of  undertaking 2440 

IIL  Examination  of  judgment  debtor  after  issuing  and  before 

RETURN    OF    EXECUTION. 

when  order  for  examination  may  be  granted 2436 

when  warrant  to  arrest  may  issue  instead  of  order 2437 

warrant  to  arrest  after  order 34§ft 

vacating  or  modifying  order  of  arrest 2439 

order   requiring  undertaking  by   debtor   for   discharge    from 

arrest. 2440 

commitment  of  debtor  in  default  of  undertaking 2440 

IV.  Examination  of  third  person. 

may  be  pursued  alone  or  simultaneously  with  order  for  exam- 
ination of  debtor  ...1 2432 

when  order  may  issue Sr^l 

notice  to  judgment  debtor 2441 

receiver  not  to  be  appointed  without  notice  to  debtor 2441 

corporation  to  attend  and  answer  by  officer 2444 

V.  Receiver. 

not  to  be  appointed  on  examination  of  third  person  without 

notice  to  debtor  2441 

notice  of  application  to  dismiss  or  discontinue  after  appoint- 
ment of  receiver 2454 

appointment 2464 

notice  of  application  for  appointment 2464 

when  appointed  without  notice 2464 

notice  of  application  to  other  creditors. 2465 

only  one  to  be  appointed 2466 

order  appointing  or  extending  and  bond  to  be  filed 2407 

order  extending,  prior  receivership 2466 

when  property  vests  in  receiver 2468 

relation  back  of  title  to  personal  property 2469 

non-resident  not  to  be  appointed ; 2469 

removal  on  ceasing  tot  reside  in  state «  . . . .  2469 

record  of  orders  appointing  or  extending 2470 

subject  to  control  of  court 2471 

jurisdiction  of  justice's  court  over  actions  by 2865 

Supreme  Court. 

{s  a  court  of  record •• •  2 

leal  of.  county  clerk  is  seal  of  court 27 

general  jurisdiction 217 

may  chance  place  of  trial  of  actions  in  other  courts 218 

ujqicial  departments • .  219 

designation  ox  justices  of  appellate  division «•••••• 

i:**u 
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Supreme  Court  —  Continued. 

appellate  division 22D 

See   "Appellate   Division." 

powers  of  justices  assigned  to  appellate  division 230 

special  or  trial  term  to  be  held  by  one  judge 229 

appointment  of  special  and  trial  terms 212 

assignment  of  justice  to  hold  trial  and  special  terms 232 

publication  of  appointment  of  terms 233 

appointment  of  extraordinary  special  and  trial  terms 234 

powers  and  duties  of  justices 235 

designation   of   instice  to  prevent  failure  of  term 237 

place   of   holding   terms 2559 

adjournment  of  special  terms  to  chambers 2£» 

trials  at  chambers 2311 

county  iudge  has  powers  of  justice  at  chambers 241 

stenographers,  appointment   and   duties  of 251-2<E 

justice  may  make  orders  in  county  court 354 

restrictions  on  injunctions  against  state  officers Hf* 

removal    of  action    from    K.    V.    city  court 319.   319a,  313b 

of  action  to,  for  disability  of  county  judge 342 

from  county  court  to  change  place  of  trial 343 

actions,    etc.,    in    local    courts    of    Hudson,    Utica   and    Oswego 

transferred  to 3197 

Supreme  Court  Reporter. 

appointment,   duties,  compensation,  etc 220.  244-2Tifl 

copyright *» 249 

price  of   reports 247 

SnretleH.  . 

Sep  "  Bonds:'*  '"  Undertakings." 
action  by,  to  recover  from  principal  costs  and  expenses  of  suit.  1916 

Surety  Companion. 

as  surety  on  receiver's  bond 715 

equivalent  to  two  sureties  on  bond  or  undertaking Wl 

justification   by    811 

execution   of  bond   or  undertaking  by Rll 

principal  may  take  credit  for  cost  of  bond 3320 

Surrogates'  Court*. 

Absentees.  #  

real  property,  distribution  for  payment  of  distributive  shares. .  2708 

Accounting.     See   "Judicial  Settlement." 

"  Acknowledged,   or   Proved,  and   Duly   Certified.-"  _ 

expression   defined   2768 

Acting   Surrogate. 

See   "  Surrogate." 

official  designation    2472 

proceedings,  where  and  how  recorded 2509 


Administration.     See  "  Letters  op  Administration 


»• 


Administrators. 

See    "Bonds;"    "Judicial    Settlement;"    *'  Lettehs    of 
Administration;*"    u  Wills." 

bonds 2891,  2582 

claims  by.  against  estate,  determination  of 2679 

suspension  of  statute  of  limitations 2679 

effect  of  allowance 2680 

commissions 2753 
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Surrogate*'  Court*  —  Continued. 

Administrators  —  Continued. 

contract  of  sale,  execution  of 2687 

counsel    fees,    allowance 2692 

county    treasurer,    acting    as 2593 

creditors,    notice   to 2677 

de  bonis  non,  appointment,  bond 2606 

estate,   custody  where  coadministrators  disagree 2698 

expenses    incurred    by,    payment    2602 

funds,  to  keep  separate 2664a 

letters  of  administration,  issue  upon   foreign  grant  of  adminis- 
tration       2630 

notices  required,  how   given 2602 

official   oath    2368 

permission  to   resign,   application   and  proceedings 2572,  2573 

persons  incompetent  to   receive  letters. . .'. 2564 

property  withheld,  proceedings  to  discover 2675 

public  administrator  of  Kings  county,  appointment,  powers,  etc.  2594 

real  property,  when  authorized  to  receive  rents 2701 

removal     2569-2571,  2574 

revocation  of  letters,   deposit  of  securities 2700 

successor,   appointment    2503 

surviving,  to  act 2563 

temporary,    appointment,    powers,    etc 2596,2597 

of   absentee,    may    provide   for    family 2601 

payment  of  debts  by  temporary  administrator 2599 

powers  as  to  real  oropertv 2600 

powers  as  to  requiring  creditors  to  present  claims 2598 

testamentary  trustee,  effect  of   acts   when   same  person 2640 

with  will  annexed,  real   property,  powers  as  to 2695 

rights,    powers    and    duties 2695 

qualification    2605 

Administrators    De   Bonis    Non.      See   "  Administrators." 

Administrator  With  Will  Annexed.     See  "Administrators." 

Advancement. 

adjustment    upon    judicial    settlement 2738 

Albany  County. 

stenographer,    appointment    and   compensation 2495 

Allegations. 

due    proof   when    uncontroverted 2546 


Ancillary   Guardians.      See   "  Guardians." 

Ancillary  Letters     See  "Executors;"  "Guardians;"  "Letters 
Testamentary." 

Annuity. 

apportionment 2674 

Appeal. 

appellate    court,    powers. 2763 

appellate'  division,  may  be  taken  to 2754 

case   to  be  made 2757 

chapter   12,    application 2758 

costs    upon,    award ; '  how    payable 2751 

court   to    which    taken 2754 

facts,   may   be   on   or  law 2757 

how    taken     2756 

law,   may  be  on   or   facts 2757 

parties    2755 

proceedings  upon  determination 2764 

reversal    2757 
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Surrogates'  Court*  —  Continued. 

Appeal  —  Continued. 

review,  what  brought  up  for . . 275 1 

security  to  perfect 2T5& 

security  to  stay  commitment 2761 

amount ~I*^- 

requisites     2702 

security  where  decree  is  for  delivery  of  property 27G0 

amount • •-  27*2 

requisites 27*SJ 

security  where  decree  is  for  money 276i> 

amount : -7*2 

requisites 27»*2 

stay  of  execution  of  decree  or  order 2Tm7 

testimony,  further  may  be  taken 2763 

time 27T*> 

when  allowed 2754 

Appearances. 

how   made   and   effect 2533 

Appellate  Division. 

appeals  to 277*4 

proceedings  upon  determination 2764 

Application    op    Chapter 2769 

Appraisal.     See  "Appraisers." 

Appraisers. 

appointment 2G65 

appraisal  in  different  places 2ts6$ 

fees 2752 

inventory,    contents    26*>7 

'  how  made 2Am 

return    of 2GCS 

return   of,   how   compelled. 2fi09 

newly  discovered  property,  appraisal  of 20* 

qualification  of    2Gtj5 

Assets. 

See    "  Judicial    Settlement." 

custody  where  co-representatives  disagree 2A98 

debts  due  from  executor  included 2*T73 

decree  or  order,  when  evidence  of i£VW 

defined   27fS? 

delivery  tipon   order  of  court .. 27**4 

payment  to   successor   of   representative  upon   order   of  court..   2734 

possession,  trial  to  determine 2lT76 

decree    287B 

S,  property  withheld,  proceedings  to  discover 3673 

\  real    property    disposition,    restitution    from,    when    subsequently 

.  discovered 271 S 

i  sale,  direction  as  to £»K5 

what  deemed    2672 


/ 


Attorney   General. 

compulsory  judicial  settlement,  may  petition  for 2727 

voluntary  judicial  settlement,  when  to  be  cited 2730 

Bonos. 

action  when  no  successor  appointed 2W5 

administrator  de  bonis  non ._♦  •  •  2jX*» 

administrators,    regulations 2591.  2.jHjj 

application  of  provisions  to  executors,  etc.,  heretofore  appointed  2."»^7 

application  of  sureties  for  release . ~*Z? 

approval ^ 2Tn.i 

deposit  of  securities  to  reduce  penalty 2576 
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Svri'OjrateN'  Courts  —  Continued. 

Bon  qs  —  Continued. 

discharge,  when  given  for  performance  of  an  act.. 

when    given    on   appeal 2588 

executor  acting  as  testamentary  trustee,   required  from 2639 

filing 2488 

general    guardian,    of    person 2652 

of  property   2650 

new,  substitution  of  after  judicial  settlement 2581 

when  principal  required  to  give * 2578 

when    required    2577 

prosecution    of    2583 

by   successor    25*4 

record  books    2486 

recording 2575 

release  of   old  sureties • 2580 

sureties  liable  for  moneys  received  in  another  capacity 2582 

testamentary   trustee,    required    from 2639 

to  give  on   qualifying 2637 

Books. 

'       indexing    ^ 2487 

marginal  notations   2487 

preservation    2488 

to  be  kept  by  surrogate,  enumerated 2486 

CBAPTKJt    x8. 

application 2768 

effect  on  laws  applicable  to  certain  counties 2771 

provisions  applicable  to  surrogates'   courts 2770 

Citation. 

See   "Wills." 

contents     2523,  2524 

general  guardian,  upon  appointment . . .   2047 

probate   of   wills   of  citizens   of  the   United   States   domiciled   in 

Great  Britain  and  Ireland 2608 

publication     2532 

service    2525 

by    publication    2526-2530 

incompetents,    upon    2530 

infants,  upon    2530 

personally    without   state 2526-2530 

proof    2531 

"  upon   the   return   of  "   defined 2768 

City   Chamberlain. 

deposit  of  money  and  securities  witk 2689 

jClaxus. 

See   "  Debts." 
judgment,  prima  facie  evidence  and  proof  of  claim  against  real 

property    2706 

trial    and    determination 2706 

statute    of    limitations • 2706 

undetermined,  provision  for  payment 2713 

Clbxk. 

acts,  liability  of  t  surrogate  for 2475 

additional,   appointment 2491 

appointment 2491 

court  and  trust  fund  register,  to  keep 2503 

deputy   clerk,   security . 2475 

expenses  when  going  to  place  other  than  surrogate's  court 2501 

Kings  county,   appoi.itincnt   and   compensation    of   additional...  2492 

chief    cltrk,    appointment    and   compensation..* 2  4112 

powers  of   surrogate,   what  to  exercise .' . .' 2502 

security    • 2475 
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Surroaratea'  Courts  —  Continued. 

Code  of  Civil  Procedure. 

provisions  applicable  to  surrogates'  courts 2770 

• 
Commissions. 

See     "  Administrators;  "     "  Executors;  "     "  Guardians;" 
"  Testamentary  Trustees." 

Commitment. 

security  upon  appeal  to  stay  proceedings . . . , 2761 

amount     2762 

requisites   27€C! 

Consolidation  of  Proceedings 2S35 

Counties.  ^^ 

laws  applicable  to  certain,  effect  of  chapter  18  upon 2771 

County  Judge. 

proceedings    where    also    surrogate 2505 

when    and    where   court   held   by 2506 

when   to   act.  as   surrogate 2478 

proof  of  authority,  how  made  and 2479 

aoerseded   .* &1S1-24S3 

County  Treasures. 

administrator,    acting    as 

deposit  of  moneys  and  securities  with 

Costs  and  Fees. 

amount,    limitations    2746 

surrogate    to    fix 2746 

appeal,    award   upon ;    how    payable 2751 

appraisers,    fees    2732 

award   2743 

collection   . 2745 

discretion   of   surrogate 2745 

how  made  payable 2744 

inclusive   of  what 2743 

judicial   settlement,  additional   allowance 2747 

jurors,    fees    2752 

real    property,    allowance    upon    sales 2749 

referees,  fees   2732 

security   for    2750 

special    guardians,    compensation 2748 

taxation 2743 

witnesses,    fees    2732 

Court  and  Trust  Fund  Register. 

*  clerk    to    keep 2503 

\  to  be  kept  by  surrogate 2486 


Court  Officers. 

appointment  and  compensation ;  powers 2493 

fees,  where  trial  by  jury 2540 

Creditors. 

affidavit    of    claimant 2677 

claims   rejected,   trial    on   judicial   settlement 26K1 

defined     2768 

failure   to   present   claim,    effect. . . : 267S 

limitations  of  actions 2681 

notice  to   2677 

power    of    temporary    administrator    to    require    presentation    of 
claim    
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» 

■rrogmtea'  Courts  —  Continued. 

Creditors  —  Continued 

purchasing  real  property,  allowance  on  bid 2712 

representative  as  claimant  against  estate 2679 

representative  as  claimant,  effect  of  allowance  of  claim 2680 

Crops. 

growing,    deemed   assets 2672 

Debts. 

deemed  assets    •. .  2672 

denned     2768 

disputed  or  unsettled,  compromise,  compounding  or  sale 2683 

not  due,  provision  for  payment 2713 

order  of  payment .' ' 2682 

payment,   proceedings   to   compel 2687 

sate  of  personal  property 2684 

real   property  subject  to  disposition   for 2703 

rejected,  trial  on  judicial  settlement 2681 

Decree. 

assets,  when  evidence  of . . . 2549 

defined   2548 

enforcement   by   execution -. 2553 

enforcement,  punishment   for  contempt 2554 

execution,  stay  by  appeal 2557 

for  money,   assignment 2551 

discharge    2551 

docketing  '. 2551 

effect    2551 

force   and   effect 2550 

general   guardian,    upon    appointment 2649 

partial  satisfaction    2552 

probate,  admitting  wilt  to,  must  state  whether  contested  or  not. .  2614 
revoking   letters,   effect   and   contents 2555,2556 

Definitions. 

expressions  used  in  this  chapter 2768 

Deputy  Clerk. 

See   "Clerk." 
security 2475 

Distribution. 

See  "  Judicial  Settlement."  -    t 

Distributive  Shares. 

advance   payment,   decree  for 2691 

payment   into   court 2741 

payment,  proceedings  to  compel 2687 

real  property,  disposition  for  payment 2703 

District  Attorney. 

when   to   act   as   surrogate # 2478 

proof  of  authority,  how  made 2470 

superseded     2481-2483 

Dividends. 

apportionment    2674 

Erie   County. 

officers  and   attendants,   appointment   and  compensation 2493 

public  administrator,   appointment,   powers,   etc 2595 

stenographer,    appointment    and   compensation 2495 

Estates. 

funds,  to  be   kept  separate £664a 

Evidence. 

See  "Testimony." 

Exceptions. 
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Surrogates'  Courts  —  ContliiiitA. 

Execution. 

stay   by   appeal '. 2TiS? 

Executors. 

See     "  Bonds;  "     "Judicial     Settlement;  ••     "  Letteu 
Testamentary;"  "Wills." 

ancillary   letters,    assets,    persons   acting  must   transmit 2*534 

payment  without  transmission 2633 

citation    2632 

hearing    2&>T» 

petition 2KS2 

powers  and  duties  of  persons  acting  under 26% 

security     2633 

to  whom  granted 3631 

Upon    foreign    probate 2tf3* 

bonds,    when    required . . . 2567 

claims  by,  against  estate,   determination  of 2670 

suspension  df  statute  of  limitations 2679 

effect   of   allowance 2»>f> 

commissions    2753 

contract  of  sale,   execution  of . 2697 

counsel   fees,   allowance '. 2»T£ 

creditors,   notice   to 2677 

estate,   custody   where   co-executors   disagree 2fi3* 

exclusion  on   failure  to  qualify  or  renounce 2*ETi 

expenses  Inciired  by  payment 2»2»2 

,  funds,    to    keep    separate ; 2*M4.. 

indebtedness  to  testator,  deemed  assets , 3573 

official  oath ii"?;s 

permission  to  resign,  application  and  proceedings 2372.  2T»73 

persons   incompetent  to"    receive   letters 2.V4 

powers  as  to  estate  before    probate 2tiP$ 

property  withheld,   proceedings  to   discover 2ffT" 

qualification   after  probate 202o 

real  estate,  power  to  sell,  mortgage  or  lease  to  be  executed  bv 

those    qualifying     2BW 

real  property,  when  authorized  to  receive  tents 27<il 

removal 236S*-2T»71f  2574 

renunciation   after   nomination ?T?!> 

retraction  thereof   2»wS 

revocation  of  letters,  deposit  of  securities 270f> 

successor,   appointment    2563 

supplementary  letters  to  issue  on  removal  of  disability 2R2fi 

surviving,    to    act 25£5 

testamentary  trustee,  effect  of  acts  when  same  person 2640 

trustees,   acting  as,  security  required  from 2639 

Executoe   With   Will    Annexed. 
See  "  Executors/' 
^  qualification    2605 

,  Exemptions.  , 

:  for   benefit    of   family 2R70 

J  set-off,   proceedings   to  compel 2671 

^  Expenses. 

administration,  when   real  property  subject  to  disposition   for..  27HS 

allowance    to    representative 2692 

trial    and    determination S7W 

statute    of   limitations 2706 

J'UNDS. 

to  be  kept  separate  by  fiduciary 26o4s 

Fi'neral  Expenses 

payment,    before    probate    iS2j 

proceedings   to   compel    '- » •  2§80 

real   property   subject   to   disposition   for 1«03 

General  Guardians. 


INDEX. 

Surrogate**  Courts  —  Continued. 

General  Jurisdiction , ' 2510 

General   Rules  o»   Practice. 

applicable  to  surrogates'  courts 2770 

Great    Britain. 

probate  of  wills  of  citizens  of  the  United  States,  domiciled  in.  2608 

Guardians. 

See    "Bonds;"    "Judicial    Settlement;"    "Letters   of 
Guardianship." 

accounts,  annual  examination 2062 

proceedings  when  detective 2663 

ancillary,   not  included - . .  •• .  2042 

by    deed,    defined 2642 

qualifications  of ^F*** 

successor,  appointment 2659 

by  will,  defined 2642 

letters,  issue  of 2658 

qualifications  of 2$-** 

successor,  appointment    „"*^ 

commissions 2753 

counsel    fees,    allowance 2092 

denned 2768 

expenses  incurred  by,   payment 2602 

foreign,  ancillary  letters,  application  for : 2654 

proceedings  thereupon 2655 

tffect  of 2656 

funds,  to  keep  separate 2604  a 

general,  appointment  by  supreme  court....;..; 2653 

decree 2649 

denned 2642 

bearing 2Q48 

jurisdiction  of  court OT44 

petition  of  Infant,  by  whom  made 2645 

contents ; .  20/46 

power  of  court i 2643 

who  cited     264T 

general  of  person  named  in  dc^d  not  to  act  until  deed  recorded.  2657 

general  of  person  named  in  will  not  to  act  until  probate 2657 

general,  of  person,  qualification  of 2652 

general,  of  property,  bond 2650 

general,  of  property  named  in  deed   not  to  act  until  deed   re* 

corded 2657 

general,  of  property  named  in  will  not  to  act  until  probate 2057 

general,   of  property,  qualification  of 2050 

general  term  of  office 2649 

infant,  order  for  maintenance 2664 

inventory  and  account,  to  file  annually 2060 

affidavit  to  be  annexed 2IW51 

letters,  limited  and  restricted % 2651 

official  oath 2568 

permission  to  resign,  application  and  proceedings 2572,  2573 

persons  incompetent  lo  receive  letters .^ 2564 

real    property    disposition,    presumption    of    appointment    where 

records   removed   or  destroyed 2716 

removal 2569-25T1,  2574 

when  accounts  defective 2663 

revocation  of  letters,   deposit  of  securities -».  2700 

special,  compensation   2748 

term,  application  of •  2642 

GUARDIANS    BY    DFFn. 

Sec  "  Guardians." 

Guardians  by  Will. 

See   "  Guardians." 

Guardianship. 

See  "  Letters  of  Guardianship." 


INDEX. 
Surrogate*'    Court*  —  Continued* 


Heirs. 

See  "  Heirship." 

Heirship. 

establishment,  application  for 27tf5 

decree 2766 

effect 2767 

recording 2767 

facts  to  be  ascertained 279 

Holding  Court. 

time   and   places 2504 

Husband. 

exemption  for  benefit  of 2670 

proceedings  to  compel 2671 

Incompetents. 

citation,  service  upon 253A 

real   property,  distribution   for  payment  of  distributive  shares..  2703 

Infants. 

Sec  "Guardians;"  "Judicial  Settlement." 

citation,   service   upon 2530 

exemptions  for  benefit  of 2570 

proceedings  to  compel pTTl 

maintenance,  order  for ."  *  .* 26H4 

real   property,   distribution  ^  for  payment  of  distributive  shares  .  27*3 

shares,  payment  upon  judicial  settlement 272$ 

Inheritance. 

defined 2768 

Intermediate  Accounts. 

See  "  Judicial  Settlement." 
defined 2768 

Interpreters. 

Kings  county,    appointment  and  compensation 2*SM 

Intestate. 

defined 2768 

Inventory. 

S:e  "Appraisers;"  "Guardians." 

V  Involuntary   Account. 

\  See  ."  Judicial  Settlement." 


; 


Ireland. 

probate  of  wills  of  citizens  of  the  United  States,  domiciled  in.  2606 

Judicial  Settlement. 

accounting  by  representative  of  deceased  representative 2725 

advancement,  adj  ustment  of 273S 

affidavit  to  account   2732 

compulsory,    citation 272g 

order 272P 

proceedings  thereon 3J7SS 

who  may  petition 2727 
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SnrrogAtea'  Courts  —  Contained. 

Judicial  Settlement  —  Continued. 

costs,  additional  allowance , 2747 

defined 2768 

distribution,    decree    for 2735 

distributive  shares,  when  to  be  paid  into  court 2741 

effect  of  . 2742 

infants,  payment  of  shares 2730 

intermediate  account   2721 

proceedings  where  involuntary 2722 

voluntary 2723 

compulsory,  of  guardian  or  testamentary  trustee 2724 

legacies,  when  to  be  paid  into  court 2741 

negligence  action,  where  recovery  has  been  had 2720 

payment,  decree  for   2735 

profit  and  loss,  accounting  for 2733 

recording  instruments 2719 

retention  of  money  or  property 2737 

specific  property,   delivery  of 2736 

summary  of  account,  decree  to  contain 2742 

unknown  persons,  legacies  to,  disposition 2740 

voluntary,    citation 2730 

proceedings  on  return   2731 

when  representative  may  petition  for 2729 

when  court  may  require 2726 

Jurisdiction. 

concurrent  of  two  or  more  surrogates 2516 

effect  of  exercise  of 2514 

exclusive 2515 

locality  of  debts,  how  affected  by 2517 

objection  to  defect  in  record 2512 

presumption  of   2513 

subject-matter 2512 

Jurors. 

fees 2752 

Jury. 

decision  by  surrogate  after  trial  without  jury,  effect  of 2541 

drawing 2540 

fee* 2540 

right  to  trial  by 2537 

.                trial  by   2538 

K                          powers  of  surrogate    2539 

Kings  County. 

chief  clerk,  appointment  and  compensation 2492 

clerks  and  officers,  appointment  and  compensation 2492,  2493 

interpreters,  appointment  and  compensation 2494 

officers  and  attendants,  appointment  and  compensation ....  2492,  2493 

public  administrator,  appointment,  powers,  etc 2594 

stenographer,    appointment    and   compensation 2495 

transfer  of  cause  to  supreme  court  in  case  of  disability  of  sur- 
rogate   2478 

proof  of  authority,  how  made  and  superseded 2481-2483 

Legacies. 

advance  payment,  decree  for 2091 

payment   into  court 2741 

manner  of    2fiSS 

petition  to  compel  bv  testamentarv  trustee 2689 

proceedings  upon  return  of  citation 2090 

proceedings  to  compel   2687 

sale  of  personal  property 2687 

real  property,  when  subject  to  disposition  for 2708 
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$ur  rotate*'  Court*  —  Continued. 

Letters  of  Administration. 

Sec  "  Administrators." 
application 2588 

citation,    proceedings     2500 

books 24*0 

creditors,   rights  to  letters 2588,  25811 

:  defined     270K 

evidence    of    authority 25*50 

issue   upon    foreign    grants   of   administration 2030 

limited    and    restricted . . , 2550 

limited,    issue    2502 

notices   required,  how   given 20<C 

objections    to    grant    of 2500 

priority    » 2501 

refusal  by  surrogate ......* 2565 

requisites     255** 

revocation     2500-257 Jt  2574 

on    proof   of   will 2024 

time,    how    reckoned   on    successive   letters 2502 

with  will   annexed,  qualification  of  executor  or  administrator..  2605 

renunciation  or  exclusion  of  persons  having  prior  right     20* *4 

when   and   to   whom   granted 2003 

who    entitled    to ;    order 2538 

Letters  of  Administration  With  Will  Annexed. 
See  "  Letters  of  Administration." 

Letters  of  Guardianship. 
See  4i  Guardians." 

books     248fi 

evidence  of  authority 2560 

limited   and   restricted 2558,  2GT>1 

objections   to   grant   of 2500 

priority 2501 

refusal   by   surrogate 2505 

requisites     255S 

revocation     2569-2571,  2574 

time,   how   reckoned   on   successive  letters..... 2502 

Letters    Testamentary. 

See   "  Executors." 

ancillary  letters,   assets,  persons  acting  must  transmit 2034 

payment    without    transmission 3835 

hearing    f 2633 

petition 2032 

powers   and  duties  of  persons   acting   under 2030 

security 2033 

to  whom   granted 2031 

upon    foreign   probate 202) 

books 24S0 

evidence   of  authority 2500 

limited    and    restricted 2559 

objections   to   grant   of 2500 

priority 2501 

refusal    by   surrogate 2505 

requisites     2558 

revocati.  n 2500-2571.  2574 

time,    how    reckoned    on    successive    letters 2502 

when   to    issue 2025 

wills  of  citizens  of  the  United  States  domiciled  in  (/Ireat  Britain 
and   Ireland,   i>sue 2606 


INPEX. 

Snrrofraten'  Conrd  —  Continued. 

• 

Life  Tenants. 

sale  of  real  property,  rights « /71? 

Money   Paid  into  Court. 

disposition   of    2G99 

Negligence  Actions. 

judicial   settlement   where   recovery  had .2720 

New  York  County. 

stenographer,    appointment    and    compensation 2405 

terms,  appointment    2506 

Next  os  Kim. 

defined    2768 

OVEICEM. 

Sec  "  Court  Officers." 
previous    acts    confirmed 2760 

Orders. 

assets,    when    evidence    of 2549 

defined 2548 

execution,   stay  by  appeal 2557 

how   enforced    2548 

Papers 

'  preservation    , 2488 

Personal   Property. 

Refined 2768 

PERSONS. 

jurisdiction  of,  when  and  how  obtained 2511 

'    unknown,  how  set  forth  in  petition 2524 

Persons  Interested. 

defined     .' 2768 

Petition. 

See  M  Wills." 

contents     2521 

proceedings  commenced  by 2518 

will,   to  compel   production • 2607 

Place. 

of  holding  court 2504 

Pleadings.- 

verification 2520 

written  required   2510 

Probate. 

See  "  Wills." 

Proceedings. 

commenced  by  petition 2518 

consolidation 2535 

Process. 

execution   and   return 2522 

proof  of   service 2531 

Proof. 

uncontroverted   allegations   to   constitute 2546 


INDEX. 

Surrogate*'  Court*  —  Continued. 

Property. 

Sec  "Judicial  Settlement;"   "Real  Property." 

delivery,   petition  to  compel  by  testamentary  trustee 

proceedings  upon   return   of  citation 2890 

proceedings  to   compel    28R7 

upon   order  of  court 2734 

payment  to  successor  of  representative  upon  order  of  court...  2754 

Post*Offici. 

denned 2788 

Public  Administrators, 

Erie  county,  appointment,  powers,  etc 2585 

Kings  county,  appointment,  powers,  etc 2S94 

Queens  County. 

stenographer,  appointment  and  compensation 2486 

Real  Property. 

administrators  with  will  annexed,  powers  as  to 2885 

application  of   provisions  to  trust   relating  to 2641 

contract  of  sale,  execution  by  representative 2097 

decedent's  interest  under  contract,  effect  of  conveyance 2715 

denned  2768 

disposition,  for  what  purposes  subject  to 2708 

when  and  how  allowed 2706 

restitution    from    assets    subsequently    discovered 2718 

distribution,  when  subject  to  disposition  for 2702 

estates  in,  deemed  assets 2672 

judgment  on  claim,  proof  of  claim  against  real  property 2706 

lease,  etc.,  by  temporary  administrator 26JQO 

leasing,   order    2707 

execution   2709 

not  affected  by  death 2710 

decree  of  judicial  settlement 2711 

conveyance  to,  as 2711 

report     2709 

representative's  bond   2706 

when  and  how  allowed 2736 

mortgaging  not  to  affect  mortgagee  of  heir 2714 

order    2707 

execution    2709 

not    affected    by    death 2710 

decree    of    judicial    settlement 2711 

conveyance  to,   as 2711 

report 2709 

representative's  bond 2708 

*t                                        when  and  how  allowed 2705 

powers  to  sell,  mortgage  or  lease,  executed  by  executors  qualify- 

1                                           ing 2894 

.i                                     executed   by   successors    of   trustees .....'. 2696 

i  executed  by   trustees   qualifying 2694,2696 

^J  records  removed  or   destroyed,   presumption   of  appointment  of 

W                               guardians    2716 

rents,  when  representative  authorized  to  receive 2701 

sale,  allowance  of  costs 2749 

allowance  on  bid  to  purchasing  creditor 2712 

directions    as    to 2685 

life  tenant's  right  to  be  considered 2717 

not  to  affect  purchaser  from  'heir 2714 

order    2707 

execution     2709 

not  affected  by  death 2710 

decree  of  judicial  settlement 2711 

conveyance  to,  as 2711 

report  2709 

representative's  bond  %•"%  .................. 
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SarrccrateK'  Court*  —  Continued. 

Real    Property  —  Continued, 
sale  —  Continued. 

to  be  refused  if  bond  given • 2704 

when  and  how  allowed 2705 

satisfaction   of  charges  against  same,   when  subject  to   disposi- 
tion for 2702 

Records. 

books  enumerated 2486 

indexing    t 24H7 

marginal   notations    2487 

real     property     disposition,     presumption     of     appointment     of 
guardians  where  removed  or  destroyed 2716 


appointment,    powers,    compensation , 2536 

fees , 2752 

reports,   confirmation,   approval,   etc •• 2536 

References. 

of  questions  of  fact. • •••••• • » 2596 

Rents. 

apportionment    •••••••••• ••••• 2674 

Respondent. 

denned     2768 


Sale.      See   "  Real  Property." 

Seal. 

use  and  description • • «...  2473 

Secretary  op  State. 

transmission  of  papers  to,  by  surrogate ••••«.. 2489 

Securities  Deposited  in  Court. 

disposition  of  .•••••.••...•••*....••*••**••■■  2609 

Security. 

appeal,    to    perfect 2759 

where  brought  to  stay  commitment 2761 

amount 2762 

requisites 2762 

costs    7 2750 

Securities. 

deposit  on  removal  of  testamentary  trustee 2700 

on  revocation   of  letters 2700 

on  revocation  of  letters  of  representative 2700 

Special  County  Judge. 

when    to   act   as   surrogate 2478 

proof  of  authority,  how  made  and 2479 

superseded    2481-2483 

Special  Guardians. 

See   "  Guardians." 

consent  ' 2534 

nomination    by    party    prohibited 2534 

when    to    be    appointed 2534 

Special  Proceedings. 

regulations  when  before  supreme  court 2507 

56  18Wt 
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Surrograten'  Courts  —  Continued. 

Spbcial  Surrogate. 

See    "  Surrogate." 

official   designation    2472 

when  to   act   as  surrogate 2478 

State  Comptroller. 

transmission  of  papers  to,  by  surrogate 2489 

State  Treasury. 

legacies  to  unknown  persons  to  be  paid  into •  2740 

Statute  op  Limitations. 

claims     -. 27<K> 

claims  of  creditors 2681 

expenses 2706 

prescribed    2518 

suspension  in  case  of  claim  of  representative  against  estate....  2679 

Stenographers. 

acting,  fees 2500 

appointment    2495,  2436 

duties    2497 

fees  for  copying  or  recording 2499 

minutes  of  testimony,  how  authenticated  and  bound 2498 

Supreme  Court. 

special    proceedings    before,    regulations 2507 

transfer  of  causes  to  surrogate's  court 2506 

Sureties. 

See  "  Bonds." 

Surrogate. 

acting   surrogate,    official    designation 2472 

books,  indexing 2487 

preservation    '. .  -   2488 

to  be  kept,  enumerated 2486 

concurrent  jurisdiction  of  two  or  more 2516 

counsel,   when   not   to   be 2174 

decision   after   trial   without  jury,   effect   of 2541 

denned     2768 

disability,   who  to  act 2478 

supreme  court  to  act  in  New  York  county 2480 

proof  of  authority,  how  made  and  superseded.. 2481-2483 
disqualifications,    when    enumerated 2476 

when    objection   must   be    taken • .  2477 

disqualified,   who   to   act 2479 

exceptions  to   rulings,    how   taken 2542 

expenses  when  going  to  place  other  than  surrogate's  court 2501 

general   jurisdiction 2510 

incidental   powers    2490 

Kings  county,    transfer   of   cause   to   supreme   court   in   case   of 

disability    of    surrogate 247S 

proof  of  authority,  how  made  and  superseded 2481-2483 

liability    for    clerks'    acts 2475 

official   designation 2472 

orders,    how    enforced 254S 

papers,  preservation •• 2488 

transmission   to   secretary   of  state  or   state  comptroller..  2489 

powers,   when  clerk   to  exercise 2502 

previous  acts  confirmed 27© 

reference  of  questions  of   fact 2536 

seal     2473 

temporary,    appointment 2484 

compensation    2483 

vacancy,  who  to  act 2478 

supreme  court  to  act  in  New  York  county 2480 

proof  of  authority,  how  made  and  superseded.  2481-3183 
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arrogate*'  Court*  —  Continued. 

Surrogate's   Court. 

court  of  record 2 

defined     2768 

included  in  term   "  judge  " 3343 

seal 27,  30,  2473 

Temporary  Administrators. 

See  "  Administrators." 

Temporary   Surrogate. 

See   "  Surrogate." 

appointment    . 2484 

compensation    2485 

Terms. 

New  York  county,  appointment 2506 

Testamentary  Guardians. 
See    "  Guardians." 
bonds,   when  required 2567 

Testamentary  Trustees. 

See    "Bonds;"    "Judicial   Settlement." 

bonds,   when  required 2567 

commissions     2753 

counsel    fees,    allowance 2692 

defined   2?68 

executor,  effect  of  acts  when  same  person 2640 

expenses   incurred    by,  payment • ••••■•..  2692 

funds,  to  keep  separate 2664» 

legacy,  petition  to  compel  payment •• • •....  2689 

proceedings  upon   return  of  citation 2690 

tjficial   oath    2568 

permission  to  resign,  application  and  proceedings 2572,  2573 

persons  incompetent  to  receive  letters 2564 

property,  petition  to  compel  payment   2689 

*  proceedings  upon  return  of  citation 2690 

qualification    2637 

trust  companies 2637 

removal   2569-2571,  2574 

deposit  of  securities 2700 

security   required  from 2639 

successors,   appointment  upon  disability 2638 

Testimony. 

taken  out  of  court  by  permission,  filing 2547 

when  surrogate  may  proceed  to  place  where  witness  is 2543 

where    surrogate    may    proceed    to    another    county    to    examine 
witness    2544 

Time. 

when  court  open 2504 

Transfer  of  Causes  From  Supreme  Court. 

regulations    2506 

Transfer  Tax. 

real  property,  when  subject  to  disposition  for 2703 

Trustees. 

See    "  Testamentary   Trustees." 
real  estate,  power  to  sell,  mortgage  or  lease,  to  be  executed  by 

those  qualifying  2694.  2696 

to  be  executed  by   successors 2696 
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Surrosrates'  Courts  —  Con  tinned. 
Trusts. 

created  by  will  or  relating  to  real  property,  application  of  pro- 
vision  2W1 

Undertaking. 

See    "  Bonds." 

United  Kingdom. 

See   "  Great   Britain  "   and   "  Ireland." 

Unknown  Persons. 

legacies  to,  disposition 2740 

real  property,  distribution  for  payment  of  distributive  shares. . .  2703 

Voluntary  Account. 

See  "  Judicial  Settlement." 

Westchester  County. 

stenographer,  appointment  and  compensation i . .  2495 

Widow. 

exemptions  for  benefit  of 2670 

proceedings   to    compel 2671 

Wills. 

certified,  may  be  read  in  evidence 2621 

construction 2615 

defined 2768 

•     petition  to  compel  production 2807 

probate,  citation,   contents 2810 

contents    of    petition -. .  2609 

decree  to  revoke  former  letters  of  administration 2624 

decree  to  state  whether  contested  or  not 2614 

destroyed,   proof  of 2613 

jury  trial #.  2617 

jury  trial,   proceedings  upon 2610 

letters  testamentary,  when  to  issue 2625 

lost,    proof    of . .  2613 

notice   to   legatee   and    devisee \  2616 

objections   filed,   notice  to  legatees   and  devisees 2618 

proof   of   service 2618 

objections,    who   may   file 2617 

of    citizens    of    the    United    States    domiciled    in    Great 

Britain    and    Ireland 9606 

proof  required 2611 

surrogate  to  be  satisfied  of  validity... 2614 

testimony,    commission    to    take 2612 

testimony,    dispensing    with 2612 

who  may  propound 2609 

who  to  be  cited 2610 

witnesses,    proof    of    handwriting 2612 

witnesses  to  be  accounted  for 2612 

witnesses   to  t  be   examined 2611 

proved    elsewhere    in    state,    recording 2622 

record    book     24S6 

recording 2620 

when   proved  elsewhere   in   state 2622 

record  of,  may  be  read  in  evidence 2621 

when  proved  heretofore  as  evidence 2623 

retention  in  surrogate's  office;  exception 262i> 

trust,  creating  application  of  provisions  to 2641 

witness  not   disqualified  when   beneficiary 2543 

Witnesses. 

examination  by  surrogate  elsewhere  than  in  court 2543,  2544 

fees 2752 

will,  not  disqualified   when   beneficiary  'under ., 
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larger*. 

on  file  In  New  York  county  for  twenty  years,  are  presumptive 

evidence ' OSS 

when  court  may  order 1683 

contents  and  service  of  order 1683 

authority  to  enter  under  order 1684 

commissioners  of  partition  may  employ  surveyor 1652 

referee  or  commissioners  to  admeasure  dower,  may  employ  sur- 
veyor. .  . 1600 

surveyor's  fees  in  partition  or  dower 8290 

Syracuse,  Municipal  Court  of  the  City  of. 

is  not  a  court  of  record 8 

jurisdiction  of  summary  proceedings  to  dispossess 2284 

T. 
Tavern-Keepers* 

disqualified  to  act  as  justice  of  the  peace 2806 


Taxes. 

military  pay,  pensions,  rewards,  arms,  etc.,  exempt  from  seizure 

for 1803 

to  be  paid  by  officer  making  sale 1676 

property  seized  for,  cannot  be  recovered  in  replevin 1600 

liability   to   state   for,   not  affected  by   insolvent   debtor's   dis- 
charge  2184 

debtor  to  state  for  taxes  not  to  be  discharged  from  imprison- 
ment on  execution   2218 

summary  proceedings  to  dispossess  tenant  for  non-payment  of.  2231 

against  decedent,  entitled  to  preference  in  payment 2682 

additional  allowance  on  certiorari  to  review  assessment 8253 

Taxpayer's  Action. 

when  taxpayer  may  sue  to  redress  municipal  wrong 1025 

Teachers. 

may  be  excused  from  serving  as  jurors 1033 

Telegraph*. 

operators  exempt  from  jury  service 1030,  1081,  1127 

proof  of  exemption   1082.  1128 

costs  of  condemnation  when  compensation  for  right  of  way  does 

not  exceed  $50 3370 

service  of  justice's  summons  on  companies 2881 

Telephone  Companies. 

costs  of  condemnation  when  compensation  for  right  of  way  does 
not  exceed  $50 3370 

Tenants* 

See    "  Ejectment;  **   "Landlord  and  Tenant;"    "Sum- 
mary Proceedings  to  Dispossess." 
execution  against  property  in  hands  of. 1371 

Tenants  in  Common. 

may  maintain  ejectment  separately 1600 

ouster  must  be  proved  in  ejectment  between  co-tenants.. 1515 

action  of  partition  by,  see  **  Partition." 

action  f«  r  waste  against  co-tenant 1656 

action  against  co-tenant  for  proportion  of  rrofits 1666 

Tender. 

when  tender  may  be  made  after  suit ..»»..*. 731 

costs  to  date  to  be  included 731 

•mount  tendered  to  be  paid  into  frjurt • 70 
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Tender  —  Continued. 


notice  of  payment  into  court..... ••• »••••••••• 

effect  of  sufficient  tender 733 

costs  after  sufficient  tender   7S3 

accepted  amount  to  be  deducted  from  recovery 734 

costs  when  tender  accepted •■• 734 

Testamentary  Trustees. 

See    "  Surrogates*    Courts,"    "  Trustees." 

Timber. 

proof  of  title   in  actions   for  Injury  to  timber  on  unoccupied 

lands 960 

action  for  cutting  on  lands  of  individual  or  municipality......  1687 

treble  or  single  damages  for  cutting .' 1088 

time. 

of  notice  of  motion,  eight  days. 780 

extension  of  time  before  expiration   781 

affidavit  to  be  served  with  order  for  extension 781 

relief  from  default 783 

not  to  be  extended;  for  action  to  abate  unless  continued 784 

for  commenoemcnt  of  action   r 784 

to  apply  for  continuance  after  death  of  party 7*4 

to  take  appeal,  except,  etc 784,  7% 

for  making  supplemental  complaint  to  continue  action . .  7>u 

computation  of  time  of  publication 787 

time   added   when   paper  served    by  mail 79S 

extension  of,  to  answer  or  demur  in  action  against  corporation  ___ 

on  bill  or  note  1771 

for  service  of  notice  in  N.  Y.  city  court 3161 

Title  Insurance  Companies. 

searches  may  be  used  in  lieu  of  official  searches 


Town  Co-operative  Insurance  Companies. 

change  of  name  2411,  2413,  2414 

Towns. 

excepted    from    judicial    supervision 1804 

not  subject  to  action  to  dissolve  corporation 1£9M 

bv  state  to  annul  corporation   1^04 

order  of  arrest  in  action  for  funds,  etc..  of , 549 

attachment  in  action  to  recover  funds  or R37 

preference  of  actions  by  or  against   ,. 701 

jurors  not  disqualified  because  residents  or  taxpayers 1179 

proof    of    ordinances,    by-laws,    etc 941 

action   for  cutting  trees,  etc,  on   lands  of 1667,  168S 

taxpayer's  action  to  prevent  illegal  acts,  etc 1925 

action  by  state  to  recover  public  funds,  see  *'  Municipal  Cor- 
poration s.m 

excepted    from    jurisdiction    of   justice's   court 2863 

jurisdiction  of  justice's  court  over  actions  by  or  against  officers.  2865 

venire  in  justice's  court  in  action  between  two  towns 2992 

penalties  for  allowing  animals  to  run  at  large,  see  "  Strats." 

costs  when  action  brought  by  state  for*  benefit  of  a  town. 3243 

no   fees   for  administering   oaths   to  town   officers ••••  8289 

Town  Cleric 

certified  copies  of  papers  filed  or  recorded  in  office  are  evidence.    664 

deposit   of  justice's   books  with ...••*...  1144-3147 

jury  list  to  be  filed  in  office  of 1039 

to  transmit  copy  of  jury  list  when  lost  or  destroyed. •••• 
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Transfer  Tax* 

state  may  be  made  defendant  in  action  affecting  realty  subject 
to  tax.  447 

Transportation, 

non-joinder  or  misjoinder  of  defendant  in  action  against  per* 
sons  engaged  in 1945 

filing  statement  of  names  of  members  of  joint-stock  association, 
etc.,  engaged  in   1945 

Treason, 

attorney-general  to  bring  ejectment  for  real  property   forfeited 

for 1977 

advertisement  of  pendency  of  action 1978 

joinder  of  "  unknown  claimants  " . 1979 

effect  of  judgment  against  unknown  claimants 1980 

report  of  recoveries  to  land  office 1981 

action  to  recover  personal  property  forfeited 1982 

action  to  be  brought  in  name  of  people 1.984 

Trees. 

proof  of  title  in  action  for  injury  to  trees  qn  unoccupied  lands.     900 

action  for  cutting  on  lands  of  individual  or  municipality 1067 

treble  or  single  damages  for  cutting 1668 

Trespass. 

place  of  trial  of  action  for  penalties  for  trespass  on  forest  pre- 
serve      983 

action  for  damages  for  encroaching  wall  to  be  brought  within 

two  years.  .  1499 

persons  holding  over  after  determination  of  trust  or  estate 1664 

reversioner  may  sue  for  damages  to  inheritance.  . . 1665 

cutting  trees,  etc.,  on  lands  of  individual  or  municipality 1667 

summary  proceedings  to  dispossess  trespassers 2232 

when  notice  to  quit  required . 2236 

petition  for  sale  of  animals  found  trespassing 3086 

See  "  Strays." 
damages  entire  when  several  animals  trespass 3109 

Trial* 

for  mode  of  trial  in  different   actions,  see  titles  of  actions, 
in  justice's  court,  see  "  Justice  of  the  Peace." 

when  proceedings  may  be  private   5 

stenographic  notes  of  proceedings    83 

issues  of  fact  triable  at  special  or  trial  term 976 

at  adjourned  term  of  court    34 

may  be  adjourned  to  another  place   41 

if  commenced  may  be  continued  beyond  term 45 

may  be  had  at  chambers  by  consent  239 

clerk,  sheriff,  etc.,  not  required  to  attend  trials  at  chambers 239 

view  by  court  or  jury  in  action  for  waste 1659 

marine  causes  in  city  court  of  New  York 3186 

for  exceptions  at  the  trial,  see  *'  Exceptions." 

I.  The  issues;  bringing  on  the  trial. 

See,  also,  "  Issues;  "   "  Notice  of  Trial." 

when  issue  of  fact  arises  on  alternative  mandamus 2079 

issues  must  be  disposed  of  by  trial   965 

order  of  trial  of  issues  of  law  and  of  fact 966 

court  may  direct  order  of  trial  of  issues  in  same  action....  967 

separate  trial  on  one  or  more  issues 973 

immaterial  issues  need  not  b"  tried 975 

issues  to  be  tried  at  terms  held  by  one  judge  only 976 

note  of  issue  to  be  filed  *  977 

classification  of  issues 977 

order   of   disposition    of   issues "  "0/7*9,  970 

preference     of     issues     on     the    calendar,     sec     "  Preferred 
t  Causes." 

cither  party   may  bring  issues  to   trial 9>»y 
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Trial  —  Continue*. 

I.  The  issues;  bringing  on  the  trial— Continued. 

notice  of  trial . . . . ••••••• 

time  for  service  by  mail   •■•••••••«••• 

time  for  service  in  N.  Y.  city  court 8161 

for  what  day  notice  may  be  given  in  N.  Y.  city  court 3162 

order  for,  to  be  served  with  defendant's  pleading  in  action 
against  corporation  on  bill  or  note ••  1778 

papers  to  be  furnished  at 661 

on  replevin  to  be  furnished  to  court  or  referee ITU 

ft.  Place  of  trial. 

supreme  court  may  change,  in  actions  pending  in  other  courts.  218 

removal   from  N.   Y.  city  court  to  supreme  court 319,  319a 

from  county  court  to  change  place 343 

in  supreme  court,  summons  must  specify  place 417 

complaint   to   specify    481 

provisions    of    sections    982-900,    applicable    only    to    supreme 

court     991 

when    governed    place    of    subject-matter 962 

actions  relating  to  real  property  situate  without  the   state...  9*v2a 

actions    triable    where    cause     arose 983 

in    county    of    residence    of    party 984 

where   triable   when   all   the   parties   are   non-residents 964 

action  to  be  tried  in  county  designated  in  complaint,  unless 

place   changed 985 

demand    for   change   of   place 986 

motion  to  change  place    9£7 

when  court  may  change  place    H87 

proceedings    subsequent    to    change 968 

county  clerk  to  transmit  filed  papers  on  change 9SS 

order   to   change    takes   effect    on    entry 989 

where   motion    to   set   aside   order   changing,   heard 989 

where    appeal    from    order    changingt    heard 989 

issue  of  law  triable  in  any  county  in  judicial  district 990 

III.  By  jury. 

feigned  issues  abolished 823 

jury  of  part  aliens  abolished 1190 

to  be  had  as  prescribed  by  code • 1190 

exclusion  of  jury  from  courtroom  daring  argument  of  motion 
for  nonsuit   1190 

on  questions  stated  and  settled  in  application  for  appointment 
of   committee    for    incompetent 2334 

venire  to   procure  jurors  not  necessary 1  1P1 

3.  Issues  triable  by  jury  of  right. 

on  demand,  in  action  to  annul  marriage 1753 

of  issue  of  adultery  in  action  for  divorce 1757 

action  to   annul  corporation 1800 

action  in  nature  of  quo  warranto 1950 

action   to   vacate   letters-patent 1958 

issues  of  fact  on  alternative  mandamus 2083 

of  application  for  insolvent  debtor's  discharge  on  demand 

of  contesting  creditor  of  right  on  demand 2166 

summary   proceedings   to    recover   possession   of  land   of 

right  on  demand  2247 

demand  for,  in  marine  causes  in  city  court  of  New  York 

of  right  on  demand 8185 

of  specific  issues  of  fact  when  of  right. 970 

method  of  waiving  trial  by  jury 1006 

counterclaim  is  an  action  for  purpose  of  trial  by  court  or 

jury# 974 

what  issues  are  triable  by 968 

issues  of  fact  in  partition  of  right 1544 
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Trial  —  Continued. 

III.  By   Jury  —  Continued. 

2.  When  discretionary. 

may  be  ordered  on  specific  questions  of  fact  when  dis 

cretionary   823,     971 

order  for  trial  of  Questions  of  fact  arising  on  prohibition.  2090 

8.  Formation  of  the  jury. 

clerk  to  prepare  and  deposit  ballots 1163 

to  draw  ballots  1164 

mode  of  drawing  ballots 1165 

persons  drawn  from  the  jury 1166 

disqualification  for  relationship  1166 

objection  for  relationship   1166 

ballots  drawn  deposited  in  second  box 1167 

returned  to  first  box  on  discharge  of  jury 1168 

of  absent  and  excused  jurors  returned  to  first  box.  1169 

second  jury  may  be  drawn  before  first  discharged........  1170 

when  talesmen  to  be  procured  1171,  1172 

or  jurors  drawn  from  third  box 1171 

disqualification  of  sheriff  to  summon  talesmen. 1178 

notice  to  talesmen  and  return  thereon 1174 

fine  of  talesman  for  non-attendance 1174 

exceptions  and  challenges  to  talesmen. . .' 1174 

no  objection  that  jurors  not  on  original  panel 1175 

peremptory  challenges 1176 

no  challenge  because  officer  drawing,  party  or  interested.  1177 

because  officer  notifying  is  party  or  interested....  1178 

challenges  in  penal  actions  for  money. 1179 

employees  of  parties  subject  to  challenge 1180 

stockholder  of  corporation  party  subject  to  challenge. . . .  1180 

challenges  tried  by  court  only 1180 

review  of  determination  of  challenges 1180 

4.  Verdict  and  discharge  of  jury. 

for  purpose  of  exception,   trial   continues  until   verdict 

rendered 992 

failure  of  jury  to  agree 1181 

proceedings  after  disagreement  of  jury 1181 

Jilaintiff  cannot  submit  to  nonsuit  after  jury  retires 1182 

ury  to  assess  damages  in  action  for  money 1183 
ury  to  find  single  damages  and  court  to  increase,  when 

double,  etc.,  damages  given  by  statute 1184 

rendition  of  verdict  subject  to  opinion  of  court 1185 

general  and  special  verdict  defined 1186 

when  general  or  special  verdict  to  be  rendered 1187 

appeal   from  judgment  where  general  or  special  verdict 

rendered . 1187 

special  finding  controls  general  verdict 1188 

entry  of  verdict  on  clerk's  minutes • 1189 

of  judgment  on  verdict   1189 

IV.  By  covst. 

elsewhere  than  at  court-house,  by  stipulation 87 

what  issues  of  fact  are  triable  by 969 

issues  remaining  after  after  jury  trial  of  specific  questions. . .  972 

issues  of  law  are  triable  by  969 

counterclaim  is  an  action  for  purpose  of  trial  by  court  or 

jury 974 

Issues  of  law  triable  at  special  term 976 

when  issues  of  law  may  be  tried  as  contested  motion........  976 
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Trial  —  Continued. 

IV.  By   court  —  Continued. 

issues  in  condemnation  proceedings 336) 

when  jury  waived  and  judge  assents * 1008 

method  of  waiving  trial  by  jury IfuMi 

requests   for   rulings  by  court . . ". '/.  1023 

when  decision  to  be  filed 1010 

See  "  Decision." 

new  trial  for  failure  to  fiAe  within  time  limited 101# 

order  upon  motion   for  rew  trial  for  failure  to  file  decision 

within    time    limited . . . » , 1010 

costs  upon   order    for  new   trial   for    failure  to   file. decision 

within  time  limited   1010 

reference  of  issues,  etc.,  see  "  Reference;  "  "  Report." 
for  report,  see  "  Report." 

time  for  filing  decision  in  city  court  of  New  York 3173 

exceptions  to  rulings  of  surrogate  during  trial 2542 

Trial  Term. 

to  be  held  by  one  judge 229 

appointment  of 232 

of   extraordinary   terms    ». 234 

place  of  holding 238 

contempt  at,  may  be  punished  at  special  term 2292 

Troy,  Justice's  Court  of. 

is  not  a  court  of  record 3 

jurisdiction  of  summary  proceedings  to  dispossess 2234 

service  of  complaint  with  summons. 3307,  3208 

who  may  serve  summons   32fiS 

proof  of  service 3208 

action  commenced  by  service  of  summons 3209 

arrest,  attachment  and  replevin  in 3210,  3211 

answer  raising  title  to  real  property 3212 

appeal  to  county  court 3213 

effect  of  provisions  on  jurisdiction  and  proceedings 3214 

jurisdiction  of  civil  actions 3223 

of  action  for  penalties 3223 

may  enter  judgment  by  confession   3224 

docketing  judgments 3225 

execution  on  iudgment   3225 

provisions  made  applicable  to 3225a 

Trust. 

property  held  in,  not  reached  by  creditor's  action 1879 

by  supplementary  proceedings   2W3 

income  subject  to  execution  on  judgment  for  necessaries,  etc. . .  1391 

not  affected  by  revocation  of  letters  of  testamentary  trustee 2571 

sheriff's  deed  to  executor  or  administrator  is  in  trust  for  heirs 

of  devisee 3473 

sale  on  execution  of  real  property  held  in  trust 1431 

Trust  Companies. 

designation  of  depositories  of  court  funds 746 

accounts  of  depositories  of  court  funds 752 

certificates  to  deposit  of  court  funds .     753 

agreement  with  sureties  for  deposit  with 813 

appointment  as  special  guardian  of  infant  on  application  to  sell 

real  property , 2352 

excepted  from  provisions  for  voluntary  dissolution 2420 

securties  of  decedent's  estate  may  be  deposited  with,  to  reduce 

penalty  of  bond  2576 

deposit  of  decedent's  funds  or  property  by  direction  of  surro- 
gate   2698 
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Trustees. 

See  "Surrogates'  Courts." 
I.  Rights,  powers  and  duties. 

of  property  of  person  confined  for  crime,  see  "  Gums  an© 

Criminals." 
powers,  appointment,  etc.,  on  application  for  discharge  of  in- 
solvent debtor,  see  "  Insolvent  Debtors." 

title  to  securities  representing  money  paid  into  court 749 

reference  on  application  for  appointment  of 827 

trustee  for  infant  holding  over  liable  for  full  profits 1664 

may  consent  to  discharge  of  insolvent  debtor  with  leave  of 
supreme  court 2153 

II.  Actions  by  and  against. 

trustee  of  express  trust  defined 440 

limitation  of  action  for  money,  etc.,  received  by 410 

may  sue  without  joining  beneficiary *..     449 

action  on  securities  representing  money  paid  into  court 749 

jurisdiction  of  justice  s   court 2865 

joinder  of  causes  of  action  against 484 

order  of  arrest  in  actions  for  funds  or  property  misapplied...     549 

in  justice's  court 2895 

not  to  be  arrested  when  sued  as  representative. 555 

appearance  in  condemnation  proceeding •.•■:••  3363 

executor,    etc.,    deemed    trustee    for    purpose    of    continuing 

action .. 1828 

substitution  of  successor  on  death  or  removal 766 

on  death  or  removal,  successor  may  continue  action 766 

counterclaim  in  action  by 502 

by  or  against,  in  justice's  court 2946 

preference  ef  actions  by  or  against  trustee  for  infant 791 

execution  against  property  in  hands  of 1371 

leave  to  sue  on  bond  of  trustee  apDointed  by  court  .^ 1890 

action  against  beneficiaries  for  costs  and  expenses  incurred . .  1916 

when  personally  liable  for  costs 3246 

costs  against,  payable  from  estate 3246 

security  for  costs  discretionary 3271 

costs  in  condemnation  proceedings 8372 

III.  Testamentary  trustees. 

See  "  Surrogate's  Court." 

preference  of  actions  by  or  against 791 

revocation  of  appointment  for  failure  to  give  new  bond 812 

V. 
Undertaking;*. 

I.  Requisites,  form  and  sufficiency. 

to   be   acknowledged 810 

party  need  not  join  with  sureties 811 

one   surety  sufficient,  unless,  etc 811 

fidelity  or  surety  company  equivalent  to  two  sureties 811 

execution  of,  by  fidelity  or  surety  company 811 

form . *. 812 

affidavit  of  sureties  or  party 812 

approved   by    court   or   judge 812 

petition  by  surety  to  be  relieved 812 

accounting  by  principal  on  petition  of  surety  to  be  relieved..  812 
revocation    of    appointment    of    principal    for    failure    to    give 

new  bond   812 

agreement  for  deposit  with  trust  company  or  safe-deposit  com- 
pany    813 

further  protection  for 813a 
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(Tndertaktmgrs  —  Continued. 

I.  Requisites,  form  and  sufficiency  —  Continued. 

to   be    filed 616 

reference    to    approve     827 

justification   by   fidelity   or   surety   company    811 

examination   of  sureties 813a 

when  several   sureties  may  justify  in   smaller   sum 813 

notice  of  justification  in  N.   Y.  city  court 3161 

amending  defects   in    730 

immaterial  variance  from  statutory  requisites  does  not  affect.  729 

not  affected  by  change  of  parties 815 

not  impaired  By   removal  of  action   from  county  court 346 

putting   in   fictitious  surety   punishable   as   civil   contempt....  14 

II.  In  provisional  remedies. 

1.  Arrest. 

for    order   of   arrest 559,  560 

motion    to    increase    security «.  567,  3*j8 

of    bail    to    procure    discharge 5<>> 

2.  Injunction, 

on    granting    of    injunction 611-635 

by  defendant  to  indemnify  plaintiff   for  vacating 629 

8.  Attachment. 

on  obtaining  warrant 640,  642 

on  levy  of  attachment  on  goods  aboard  ship 6S2 

by  plaintiff  to  sheriff  on  claim  to  property 658 

action  on,  on  attachment  of  vessel  664,  665 

by  plaintiff,  on  attachment  of  foreign  vessel 668 

to  discharge  attachment  of   foreign  vessel  on   claim  of 

title. 670 

on  application  to  discharge  attachment 688 

by  one  of  several  defendants   689 

justification  of  sureties  on  application  to  discharge  attach- 
ment  ;. 690 

on  application  by  partner  to  discharge  attachment 604 

proceedings  to  ascertain  sufficiency  of  sureties  on  dis- 
charge of  attachment 696 

by  junior  attaching  creditor  to  prevent  release  of  foreign 

vessel 701 

delivery  of,  to  defendant  on  discharge  of  attachment.  • . .  710 

HI.  In  specific  actions  and  proceedings. 

as  security  for  costs 3273 

for  restitution  on  judgment  by  default  when  summons  served 

^                              by   publication ••••• 1216 

\\ 

Bills  and  notes. 

of  indemnity  on  recovering  judgment  on  lost  bill  or  note.  1918 


S 


Certiorari. 

to  procure  stay  of  proceedings  pending  certiorari  to  re- 
view   2181 

Contempt. 

to  procure  discharge  from  warrant  of  attachment  in  con-      __ 

tempt  pending  hearing 22T7 

of  pe-son   committed   for  contempt  of  order  restrain* 
ing  waste  of  property  sold 1445 


by  doweress  for  restitution  if  appeal  successful. 
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undertakings  —  Continued. 

III.  In  specific  actions  and  proceedings —  Continued. 

Execution, 

by  person  designated  in  order,  to  whom  execution  is  di- 
rected  1362 

for  release  of  partnership  property  from  levy 1414 

by  creditor  on  claim  to  property  levied  on 1419 

on  leave  to  issue  execution  on  judgment  for  legacy  or 
distributive  share.  .  • 1827 

Jail  liberties. 

for  jail  liberties • ISO 

is  indemnity  to  sheriff  and  creditor. 151 

prisoner  committed  if  surety  insufficient.... 152 

Liens  on  vessels. 

in  proceedings  to  enforce  liens $421.  84M*  8486 

Notice  of  pendency  of  action. 

on  application  to  cancel • • 15^i 

for  cancellation  of  notice  in  creditor's  action 1674 

Partition. 

by  guardian  ad  litem.  ......•••• 1536 

by  party  to  refund  share  paid  over 1584 

Replevin, 

of  plaintiff . .  1699 

exception  by  defendant  to  plaintiff's  sureties 1703 

justification  of  plaintiff's  sureties 1703 

by  defendant  to  reclaim  property 1704 

notice  of  justification  on  defendant's  undertaking 1704 

to  indemnify  sheriff  against '.claim  of  third  person 1711 

action  on : ; 1733 

IV.  On  appeal. 

1.  In  general. 

respondent  may  waive  security • 1305 

deposit,  in  lieu  of  undertaking  .... 1306 

to  be  filed 1307 

order  for  new  undertaking. 1308 

when  action  may  be  begun  on  undertaking 1309 

on  appeal  by  municipal  corporation 1314 

to  suspend  sale  of  realty  pending  appeal  from  refusal  of 

specific  performance.  1323 

to  stay  execution  pending  appeal  from  inferior  to  supreme 

court.  1341 

to  stay  orders  pending  appeal  from  inferior  to  supreme 

court 1343 

to  stay  execution  on  appeal  to  appellate  division 1352 

To  court  of  appeals. 

to  perfect  appeal 1326 

to  stay  execution  for  money 1327 

to  stay  judgment  for  sale  or  possession  of  real  prop- 
erty  1381 

to  stay  execution  on  appeal  from  judgment  or  order 

of  affirmance 1882 

two  or  more,  may  be  in  one  instrument 1834 

sureties. 1834 

service  of  undertaking  and  notice  of  filing 1334 

need  not  be  approved 1385 

notice  of  exception  to  sureties 1335 

justification   of  sureties 1 335 

notice  of  justification 1335 

reference  on  justification  of  sureties 1335 

expenses  of  refers"  on  justification  of  sureties...  1889 

1407 


INDEX. 

CTndertaklnarft  —  Continued. 

IV.  On    Appeal  —  Continued. 

From   surrogate's  court. 

See  "  Surrogate's  Court." 

to  perfect  appeal ..........•.•.••••. 

to  stay  execution  of  decree. 267 

to  stay   commitment   for   disobedience  to   decree    or 
order.  •. 
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V.  Actions  on. 

jurisdiction  of  N.  Y.  city  court  over  actions  on  undertaking* 

in  that  court 316 

of  justice  of  peace 2863 

action  by  party  on  undertaking  to  people  or  public  officer. ...  814 

leave  to  sue  on  undertaking  to  people  or  public  officer. ......  814 

preference  of  actions  on  undertakings  on  appeal  to  court  of 

appeals 791 

on  undertakings  to  sheriff . .  791 

no  appeal  to  court  of  appeals  from  judgment  of  affirmance  in 

actions  on >•> 191 

VI.  In  justice's  court. 

plaintiff's,  on  order  of  arrest •„..    * 2896 

on  warrant  of  attachment !5**$ 

by  defendant  for  redelivery  of  attached  property 2911 

of  third  party  claimant  under  attachment..................  2912 

plaintiff's,  in  replevin   2920 

by  defendant  in  replevin  to  reclaim  chattel 2925 

justification© of  sureties  in   replevin 2926 

action  on  undertaking  in  replevin 1733-1735,  2931 

on  answer  of  title  to  real  property 2962 

to  stay  execution  pending  appeal * 3060 

on  demand  for  new  trial  on  appeal 3069 

to  stay  proceedings  pending  appeal  from  final  order  for  sale 

of  strays 3106 

Unincorporated  Associations* 

See  "  Associations." 

United  States. 

detention  and  custody  of  prisoners  under  federal  process. .  133,  134 
prisoners  confined  by  mandate  of  federal  courts  not  entitled  to 

habeas  corpus,  etc 2016,  ^2032,  2034 

certified  copies  of  records  of  courts  admissible  in  evidence 943 

certified  copies  of  documents  on  file  in  departments  admissible 

in  evidence 944 

certificate  of  director  of  census  to  population  is  admissible  in 

evidence 944 

certified  record  of  weather  bureau  observations  is  admissible  in 

evidence 944 

records  or  certified  copies  of  transfers  of  vessels  admissible  in 

evidence 945 

officers  exempt  from  jury  service 1081,  1127 

proof  of  exemption 1062,  1128 

army  and  navy  of,  exempt  from  jury  service  in  Kings  county. .  1127 

iroof  of  exemption 1128 

military  pay,  arms,  pensions,  etc.,  exempt  from  execution......  1393 

property  taken  under  statute  of,  not  to  be  replevied 1090,  8919 
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United  State*  —  Continued. 

writ  of  assessment  of  damages  may  issue  on  behalf  of 2119 

debt  of,  not  affected  by  insolvent  debtor's  discharge 2184 

debtor  to,  not  to  be  discharged  from  imprisonment  on  execution.  2218 
payment  of  debts  of  decedent  entitled  to  preference 2882 

■Jnltnown  Parties. 

publication  of  summons  against 438 

now  described  in  summons   4 451 

may  be  brought  in,  in  court  of  claims 281 

presumption  of  death  of  unknown  heirs  when  money  paid  into 

court 841 

in  partition;  service  of  summons  by  publication   1541 

must  be  mentioned  in  complaint   1542 

collection   of   costs    against    1550 

protection    of   rights   of    1572 

investment   of   snares   of    1582 ' 

distribution  of  shares  of    ^ 1582 

compensation  to  equalize,  not  awarded  against 1587 

judgment  against,  by  fictitious  name,  not  a  lien 1251 

amendment     1251 

Joinder  of,  in  ejectment  for  property  escheated  or  forfeited  for 

treason 1979 

effect  of  judgment  against 1980 

In  surrogate's  court;  citation  to 2518 

service  of  citation 2523*2525 

in    surrogate's   court. 

See  "  Surrogate's  Court." 

designation  of  unknown  defendants  in  justice's  court 2884 

service  of  precept  for  sale  of  animals  found  straying. .........  3088 

Unoccupied  Lands, 

proof  of  title  in  actions  for  recovery  of-  injury  to,  etc 980 

Use  and  Occupation. 

guardians  and  trustees  for  infants  holding  over,  liable  for 1664 

life  tenant  holding  over  liable  for 1664 

action  by  joint  tenant,  etc.,  against  co-tenant..... 1666 

Usurpation. 

action  to  try  title  of  alleged  usurper,  see  "  Quo  Warranto." 

Usury. 

when  cause  of  action  for,  Is  assignable •••• /OH 

tJtlca. 

preparation  of  jury  list  In..... 1041 

TJtlca,  Recorder's  Court  of. 

is  a  court  of  record • 2 

civil  jurisdiction 3196 

pending  actions  transferred  to  supreme  court 3197 

papers  and  records  transferred  to  county  clerk 8198 

power  of  supreme  court  in  actions  transferred 3199 

removal  of  action  to  county  court  for  disability  of  judge 3200 

subpoena  may  be  served  anywhere  within  state 8201 

application  of  provisions   of  code 3202 

section  8801  relating  tc  clerk's  fees  not  applicable 8802 

Tarianee. 

when  material • 539 

proof  of  prejudice  necessary 539 

amendment  discretionary. 539,     540 

distinguished  from  failure  of  proof 541 

between  summons  and  complaint,   materiality 721 

immaterial,  to  be  disregarded  in  justice's  court 2948 
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Vendor  amd  Pnrchaaer, 

See  "  Specific  Phiforvance." 

interest  in  executory  contract  may  be  reached  by  judgment  cred- 
itor's   action     1874,  1«75 

action  to  compel  conveyance  by  infant  or  incompetent 2343 

executor,   etc.,   may   maintain   action   to   compel   conveyance   of 
property  contracted  to  be  sold  by  decedent 2346 

judgment   in    action   against    infant   or   incompetent    to   compel         _ 
conveyance 234  7 

Venue. 

place  of  trial,  see  M  Trial/'  II. 

Verdict. 

may  be  received  on  Sunday.. • • •• 6 

defects  cured  by  judgment  on 721 

entry  of  judgment  on  death  of  party  after 763 

in  action  for  wrong,  no  abatement  after. 764 

void,  if  rendered  after  party's  death 765 

motion  to  set  aside : 999,  1000,  1185 

failure  of  jury  to  agree 11  Si 

jury  to  assess  damages  in  action   for  money 11S3 

jury  to  find  single  damages  and  court  to  increase,  when  double, 

etc.,  damages  given  by   statute 1184 

rendition  of,  subject  to  opinion  of  court 1185 

general  and  special,  defined 1186 

when  general  or  special  verdict  to  be  rendered ■ 1187 

appeal  from  judgment  where  general  or  special,  rendered......  1187 

special  finding  controls  general  verdict 1188 

entry  of  verdict  on  clerk's  minutes ......  1188 

entry  of  judgment  on 1189 

no  civil  or  criminal  liability  for  verdict 1198 

motion  for  judgment  on  special » 1233 

on  verdict  subject  to  opinion  of  court . '. 1234 

interest  from  time  of  rendition  to  be  included  in  judgment 1235 

to  be  inserted  in  judgment-roll 1237 

in  ejectment  for  non-payment  of  rent  to  state  arrears 1509 

to  state  nature  of  plaintiff's  estate 1519 

when  plaintiff's  title  expires  before  trial 1520 

in  action  to  determine  claim  to  real  property,  when  defendant 

claims  in  remainder 1643 

in  replevin,  to  state  damages  recoverable 1726 

to  state  value  of  property  not  held  by  successful  party. .  1726 

need  not  state  value  in  certain  cases 1727 

may  award  distinct  chattels  to  different  parties ITS 

in  justice's  court 1726,  2931 

rendition  of,  on  alternative  mandamus....    2063 

in   justice's   court    3007 

part  may  be  remitted  in  justice's  court , 8016 

remitting  portion  of,  in  city  court  of  New  York 3176 

Verification. 

term  "  affidavit  "  Includes  verified  pleading 3343 

dilatory  defences  must  be  verified 513 

when   required  to  pleading 523 

omission  where  party  privileged  from  testifying 523 

allegations  deemed  made  on  knowledge  unless  otherwise  stated..     524 
denial  of  knowledge,  etc.,  deemed  allegation  that  person  verify- 
ing has  none 524 

how  and  by  whom  made 

parties  united  in  interest 

Sy  domestic  corporation 

by  state  or  public  officer 

by  agent  or  attorney 

in  action  on  written   instrument 

parties  not  within  county 

by  foreign  corporation 
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CeriflcatK  m  —  CoAtimwed* 

form  of  affidavit. ••••••••••••••• ••••     _~_ 

of  counterclaim  in  answer  only..... •••••• ••••     *►*£ 

remedy  for  defect  or  absence  of •••••• •••••     og 

of  answers  to  charge  of  fraud •••..••••••••     W* 

of  petition  for  leave  to  sue  as  poor  person *W 

of  copy  of  account  sued  on •••-.     081 

of  statement  for  confession  of  judgment........ 1ZT4 

answer  in  action  for  divorce  need  not  be  verified liOT 

complaint  to  charge  joint  debtors  not  personally  summoned  mutt 

be  verified Jg88 

writ  of  mandamus  and  return  not  required  to  be  verified 2080 

when  return  to  alternative  prohibition  must  be  verified 2008 

of  petition  by  insolvent  debtor  for  discharge  from  debts.......  2151 

by  insolvent   debtor   for   exemption   from  arrest  or   dis- 

charge  from   imprisonment    • 2188 

for    appointment    of    trustee    of    property    of    criminal  ^^ 

prisoner.   222* 

In  summary  proceedings  to  dispossess 2235 

for  appointment  of  committee  for  incompetent  person...  2325 

for  safe  of  real  property  of  infant  or  incompetent 2350 

for  change  of   name • 2412 

and  schedule  in  voluntary  proceeding  to  dissolve  corpora- 
tion  2422 

and  answer,  in  condemnation  proceedings 8366 

for  sale  of  corporate  real  property . . 3381 

plaintiff  to  prove  his  case   in  justice's  court,   except  where  a 

verified  complaint  is  served 2891 

verification  of  complaint  in  justice's  court 2936 

verification  of  answer  in  justice's  court ' 2838 

N.  Y.  city  court  has  no  admiralty  or  maritime  jurisdiction 317 

jurisdiction  of  N.  Y.  city  court  over  actions  for  assaults,  etc.,  on.  31? 

over  actions  for  services  on 317 

order  of  arrest  in  marine  causes  in  N.  Y.  city  court 3177 

See  "City  Court  or  New  York;"  **  Marine  Causes." 
captain,  etc.,  of  vessel  exempt  from  jury  service...    1030,  1081,  1062 
record  or  certified  copy  of  Dill  of  sale,  etc.,  admissible  in  evi- 
dence . 945 

attachment  of  goods  aboard  ship 652 

Lonnivance  to  prevent  attachment  of  go^da  aboard. 653 

L  Attachment  op  vessels. 

proceedings  on  claim  to  domestic  vessel 660 

appraisal 661 

undertaking  for  release 662 

order  discharging  vessel 668 

action  by  sheriff  on  undertaking 664 

by  defendant  on  undertaking 664 

defences  in  actions  on  undertaking 665 

appraisal  of  foreign  vessel 666 

notice  of  appraisal  of  foreign  vessel 667 

undertaking  by  plaintiff  on  attachment  of  foreign  vessel 668 

discharge  of  foreign  vessel   669 

of  foreign  vessel  on  claim  of  title 670 

sale  by  sheriff    671-673 

provisions  for  discharge  apply  to  vessel 692 

undertaking  by  junior  creditor  to  prevent  release  of  foreign 

vessel 701 

subsequent  attachment  of  foreign  vessel 702 

II    Enforcement  of  liens. 

to  be  as  prescribed  by  code 3419 

application  for  warrant    3420 

undertaking  accompanying  application 3421 

Issuance  of  warrant 3422 
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▼•■■els  —  ContinneoU 

II.  Enforcement  or  liens  —  Continued 

execution  of  warrant.  .  .  ••••• 

service  of  order  to  show  cause 

order  to  show  cause  why  vessel  should  not  be  sold 3423 

publication  of  notice  of  application 3424 

hearing  on  return  of  order  to  show  cause 3424 

order  to  sell 3426 

sale 342i 

advertisements   for  claims   on  proceeds 349 

distribution  of  proceeds   3428 

claim  under  lien  for  which  no  warrant  has  issued 3429 

contested  claims  to  proceeds. 3430 

trial  of  issues  on  contested  claims 3431 

appeal  from  determination  of  contested  claim 3431 

distribution  of  proceeds 349 

payment  of   uncontested  claims 3433 

distribution   of  surplus    

application  for  discharge  of  warrant 

undertaking  accompanying  application   for  discharge  of 

rant 

discharge  of  warrant 3437 

action  on  undertaking  on  discharge  of  warrant 343* 

costs  and  fees 3439 

sheriff  must   return  warrant 3440 

discharge  of  lien  on  undertaking 3441 

Veterinary  Surgeon*. 

exempt  from  jury  service • 1030,  1081,  1127 

proof  of  exemption •«... 1082,  1128 

Vexations  Lltlflration. 

when  a  misdemeanor.  .   •  • • 1900 

action   for  damages  for • 190A 

treble  and  increased  damages  for 1901 

View. 

bv  court  or  jury  in  action  for  waste • 1659 

sheriff's  fees  on 330T 

by  commissioners  in  condemnation 3378 


Vlllaa-es. 

action  by  state  to  recover  public  funds,  see  "  Municipal  Cob- 

porations;  "  "  State." 

order  of  arrest  in  action  for  funds,  etc.,  of 549 

attachment  in  action  to  recover  funds  of *. . .     637 

proof  of  ordinances,  by-laws,  etc 941 

action  for  cutting  trees,  etc.,  on  lands  of 1067,  166S 

excepted  from  judicial  supervision 180* 

not  subject  to  action  to  dissolve  corporation 1804 

by  state  to  annul  corporation   1%M 

taxpayer's  action  to  prevent  illegal  acts,  e*c. ; 1925 

overseer  of  poor  may  sue  upon  cause  of  action  arising  before 

his  term 1926.  1MB 

action  against   overseers  of  poor  on  cause  arising  before  their 

term 1927.  1928 

action  by  state  for  public  funds  excepted  from  jurisdiction  of 

justice's  court 2863 

commissioners  of  streets  to  seize  straying  animals SOW 

costs  when  action  brought  ry  state  for  benefit  of  village 3243 

proceedings  to  acquire  lands  excepted  from   repealing  clause  of  

condemnation     law 338$ 

execution  against  wages  of  employees 1391 
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Waves. 

no  appeal  to  court  of  appeals  irom  judgment  of  affirmance  In 

action  to  recover 191 

earnings  within  sixty  days  cannot  be  reached  by  judgment  cred- 
itor's action  .  .  .  % . 1879 

judgment  for,  enforceable  against  wages,  trust  income,  etc....   1391 

Walla. 

action  for  damages  for  encroaching  wall  to  be  brought  within 

t  two  years .^ 1499 

ejectment  for  encroaching  wall  to  be  brought,  within  one  year..  1499. 

satisfaction   of  damages  for  encroachment   transfers  title 1499 

easement   for  encroaching  wall   created  by  lapse  of  two  years 

without  action  .  .  . 1490 

War. 

disability  of  aliens  during,  excepted  from  statute  of  limitations.     404 

Waste. 

damages  on  vacating  injunction  against  ejectment  or  dower,  in- 
clude    617 

issues  of  fact  in  action  for,  are  triable  by  jury 968 

action  for,  triable  in  county^  whcre_  property  situated 982 

order  restraining  waste  during  period  oi  redemption  from  sale 

on  execution 1442 

of  property  sold  on  execution;  motion  to  ounish  for  contempt.  1443 

commitment  for  contempt   1444 

discharge  on  undertaking   1445 

prevention  of,  by  defendant  pending  action  affecting  real  prop- 
erty    1681 

against  whom  action  for,  lies . 1651 

heir,  devisee  or  grantor  of  reversion  may  maintain 1652 

may  be  maintained  by  or  against  infant  in  his  own  name 1080 

ward  may  maintain  action   for,  against  guardian 1053 

action  for,  by  grantee  of  realty  sold  under  execution 1654 

judgment  for  treble  damages ..,. 1655 

forfeiture  of  life  estate  or  unexpired  term  for  malicious 1655 

.  against  co-tenant 1656 

partition  of  property  in  action  avainst  co-tenant 1656 

interlocutory  judgment  for  partition  ; **H?I 

partition;  reference,  etc.,  to  ascertain  rights  and  interests 1657 

necessary  parties  to  be  brought  in 1657 

deduction  of  damages  from  defendant's  share 1658 

view  by  court  or  jury 1659 

Wayne  County. 

allowance  to  grand  and  trial  jurors 3314 

Weather. 

certified  record  of  weather  bureau  observations  is  admissible  in 

evidence no  «1 

evidence    of   weather   conditions 9011 

Westchester    County. 

notes  of  issue  and  notices  of  trial  in 977 

calendars  in . 9«7 

compensation  of  court  crier •  • yl 

feea  of  constables  and  denuty  sheriffs  for  attending  court .Ml  2 

allowance  to  grand  and  trial  jurors 3314 

Widow. 

Sec  "  Surrogate's  Court." 
dower  rights,  sec  "  Dower." 
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Will*. 

I.  In   general. 

See  "  Surrogate's  Court." 
action  by  child  born  after  will  or  by  witness  to  will   to 

cover  share  of  property 1968 

to  determine  validity  of  will  of  real   property 1806 

construction   may   be    determined   by   judgment   in    action    to 

establish 19R2 

preference  of  actions  relating  to 791 

appointment  of  receiver  as  successor  to  sole  executor  pending 

action  to  construe    I860 

additional   allowance  to  plaintiff  in  action  to  procure  adjudi- 
cation   upon 3252.  3254 

computation 3262 

property  of  infant  or  incompetent  not  to  be  sold  contrary  to 
provisions  of   2357 


IL  Actions  to  establish. 

"next  of  kin"   defined 1870 

provisions  apply  to  will  made  before  enactment 1967 

when  cause  of  action  accrues 382 

limitation  of  action   3X2 

when  action  may  be  brought ^ Ifttl 

action  to  establish,  lost  will 18S1 

judgment   that   will  be   established 1862 

construction  of  will  established  by  judgment 1862 

judgment  to  direct  transmission  of  copy  to  surrogate  and  is- 
suance  of   letters 1963 

surrogate  to  record  will  and  issue  letters 1864 

evidence  required  to  establish  lost  or  destroyed  will 1865 

appointment  of  receiver  as  successor  to  sole  executor  pending 

action 1469 


III.  Probate. 

See  '*  Surrogate's  Court." 
competency    and    admissibility    of    testimony    of    physician..     836 

of   attorney   who  is   subscribing   witness 896 

acknowledgment    of    will    does    not    render    it    admissible    in 
evidence 937 


*  See  "  Sueeogate's  Court," 


*> 


I.  Attendance;     examination;     privilege.       See,     also,     "Sub- 


poena." 


power  to  administer  oaths 7 

examination  to  ascertain  capacity  to  take  oath 850 

may  be  subpoenaed  to  attend  before  referee 1017 

power  of  referee  to  compel   attendance  by  attachment. .«. ...  1018 
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Witneaaea  —  Continued. 

I.  Attendance;  Examination;  Privilege  —  Continued. 

habeas  corpus  to  bring  up   prisoner  to  testify,  see  "  Habeas 
Corpus."  » 

requiring  attendance  before  arbitrators 2370 

production  of  books  can  be  compelled  only  by  order  or  sub- 
poena duces  tecum ....'. 867 

attendance  and  examination  before  sheriff's  jury 108 

must  answer,   though   answer   admits  civil   liability 837 

cannot    refuse    to    answer    incriminating    question    in    action 

against  corporation   for   usurping  franchise 1955 

answer  not  excused  in  supplementary  proceedings  as  tending 

to  convict  of  fraud 2460 

privileged   communications   between   husband   and   wife 831 

confessions    to    clergymen 833 

to  attorneys  and  their  employees 835 

professional  information  by  physicians  and  nurses....  834 

physician  may  testify  when  validity  of  will  in  question.  836 

physician  attending  injured  party  in  hospital 656 

attorney  who  witnessed  will  may  testify 836 

waiver  of   privilege    836 

testimony  of  hospital  physician  to  be  taken  by  deposition. . . .  836 

order    for  subpoena   for  hospital   physician 836 

service   of   subpoena   on   hospital   physician. • 836 

II.  Competency;  credibility. 

not   excluded   for   interest 828 

parties  not  excluded    828 

husband   or   wife   of   party   not   excluded 828 

testimony  at  former  trial  of  party  or  witness  since  deceased 

admissible ♦ 830 

since    insane    admissible 830 

party  cannot  testify  to  i  ersonal   transaction  with  decedent..  829 

competency  of  husband  or  wife  in  action  for  divorce 831 

of  plaintiff's  wife  in  action  for  criminal  .conversation. .  831 

not  excluded  for  conviction  for  crime 832 

conviction   for  crime  may  be  used  to  impeach  credibility....  832 

admission  by  member  of  corporation 839 

testimony   of    party   adduced    for   adverse    paity   may   be    re- 
butted    838 

testimony  of  surveyor  and  proof  of  standard  of  measurement.  841a 

TIL  Delinquent  and  recusant  witnesses. 

refusal  to  be  sworn  or  to  answer  is  contempt..* 8 

to  attend  and  testify,  a  contempt 14 

preventing  attendance  of,   a  contempt , . .  14 

commitment  for  refusal  to  be  examined  or  to  answer ....  856 
punishment    of    recalcitrant    witness    on    deposition    for    use 

without    the    state 915 

power  of  referee  to  punish   for  contempt # 1018 

warrant  of   N.    Y.   city   court   to   apprehend   witness   may   be 

executed   in   adjoining   counties 338 
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IV.  Privilege  from  arrest. 

when  privilege  exists • ...••....•••••. 

discharr;  from  arrest  in  violation  of  privilege 861 

what  judges  may  discharge  witnesses  unlawfully  arrested....  862 

arrest  in  violation  of  privilege  is  void SO 

is  a   contempt &3 

damages  for  unlawful  arrest £63 

liability  of  sheriff  for  unlawful  arrest &w 

V.  Fees. 

generally 3313 

on  deposition  to  be  used  in  another  state 3313 

in  justice's  court 33^ 

party  testifying  not  entitled  to  witness  fees 32SS 

attorney  testifying  for  client  not  entitled  to  witness  fees 3288 

payment  of  fees  for  attendance  before  sheriff's  jury 11$ 

not  to  be  taxed  in  court  of  claims , .    274 

VI.  In  justices'  courts. 

when  subpoena  may   issue 299 

attachment  against  defaulting  witness S*71 

adjournment  on  issuing  attachment  for  witness 2967,  2£S* 

execution  of  attachment 2972 

in  adjoining  county 29"j« 

who  liable  for  fees  on  attachment 2372 

fine  for  refusal  to  attend  or  testify 2*74 

imposition  of  fine 2973 

minute  of  conviction  of  delinquent  witness 2976 

execution  for  fine • 2977 

application  of  fines 237S 

delinquent  witness  liable  in  damages 2979 

Oath *»» 

commitment  for  refusal  to  be  sworn Sfif'l 

contents  of  warrant  of  commitment 3^- 

imprisonment  of  recusant  witness 3tTC 

determination  of  competency. $ro 

fees. • •• 3327 


• 


not  to  be  arrested,  except,  etc 533 

exempt  from  arrest  in  justice's  court 2SH 

have  same  exemption  from  execution  as  householder 13K 

when  execution  against  person  may  issue 14SS 

special  damages  need  not  be  alleged  or  proved  when  unchastity 

imputed 1$** 

k  damages  for  slander  are  separate  property  of  married  woman..  1906 

^\  enforcement  of  judgment  for  wages  in  N.  Y.  city  court 3167 

\  in  Brooklyn  justice's  court 3131 

J  in  New  York  municipal  courts 3221 

/  costs  in  action  for  wages  in  New  York  municipal  court 3222 

0  in  Brooklyn  justice's  court 3131 

Writs, 

See   ••Certiorari;*'   "Habeas   Corpus;  **   " Mandamus: ** 

'*  Prohibition." 

must  be  in  name  of  people •■  2| 

in  English   language    • • 22 

tested   in  name  of  judge... 23 

when  returnable 23 

must  be  filed  with  return  thereto 23 

subscribed  or  indorsed  with  name  of  officer  or  attorney.  24 

not  void  for  lack  of  seal  or  error  in  teste,  unless,  etc ••  SI 
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not  avoided  by  failure  or  adjournment  of  court 44 

to  be  filed  with  clerk  in  -supreme  court,  New  York  county 1245a 

■tote  writs  enumerated 1001 

to  be  under  seal  of  court ' .  1002 

at  instance  of  people  on  application  of  attorney-general  or 

district  attorney 1003 

allowance  on   application  of  attorney-general   or  district 

attorney  to  be  indorsed.    1008 

when  issued  on  application  of  individual,  must  state  re- 
lator  1994 

parties  may  appear  by  attorney 1095 

return  to  be  under  hand  of  defendant . . . .' 1005 

attorney  of  relator  deemed  attorney  for  people 1005 

allowance  to  be  indorsed  and  signed 1007 

final  determination  under,  is  by  final  order 1007 

amendment  of 1907 

motions  and  intermediate  orders  on 1007 

when  to  be  made  returnable 1908 

to  be  served  in  same  manner  as  summons 1009 

non-payment  of  costs  awarded  by  final  order  punishable 

as  contempt 2007 

ad  quod  damnum  to  be  known  as  writ  of  assessment  of  dam- 
ages   1901,  2103 

certiorari  may  be  known  as  writ  of  review ." 1090 

writs  abolished,  ne  exeat 548 

injunction 602 

error  in   civil  actions 1293 

scire  facias.  .  .  1983 

quo  warranto.  .  •  • • 1063 

discharge.  .  .  . 2048 

consultation.  •  »•   •••• 2100 

Wyoming  County. 

allowance   to  grand  and   trial  jurors SS14 

T. 

Yon  It  era,  City  Court  of. 

is  a  court  of  record 2 

jurisdiction  of  summary  proceedings  to  dispossess 2234 

in   civil  actions    3203,  320«- 

summons  may  be  served  within  Westchester  county 3205 

application  of  provisions  of  code   3206 

section  3301  relative  to  clerk's  fees  not  applicable 3302 

-resident  may  be  required  to  **ve  ««scurity  for  costs. . . .  3208-3270 

1417-1512 


\ 


# 


THE  NEW  YORK  CITY  MUNICIPAL 

COURT  CODE. 

[L.  1915,  ch.  279,  superseding  The  Municipal  Court  Act. 

L.  1902,  ch.  580.] 

AN  ACT  in  relation  to  the  municipal  court  of  the  city  of  New 
York,  and  repealing  certain  statutes  affecting  such  court,  its 
justices  and  officers. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and 
Assembly,  do  enact' as  follows: 

Title        I.  Organisation   and   jurisdiction.      (If    1-16.) 

11,  Veuue   and    commencement    of    actions,    parties.      (|f    17-28.) 

III.  Provisional    remedies   and    actions    to    foreclose    Hens   on   chattels. 

(SI   29-77.) 
Article       I.  Arrest.      (f|   20-38.) 

II.  Attachment.      (§§    39-66.) 

III.  Replevin.      (H   57-69.) 

IV.  Action   to  foreclose  a  lien  on  a  chattel.    ($$  70-77). 

IV.  Pleadings.      (S3    78-94.) 

V.  Proceedings  between   joinder  ,of  issue  and  trial.      (fi{   96—117.) 
Article       I.  Bringing   cause   on   for    trial;    adjournments;    subpoe- 
nas; attachment  against  and  liability  of  defaulting 
witness.      (H  95-100.) 
II.  Commission   to   take  testimony;   depositions;   physical 
examination,     (ft  101-117.) 
VI.  Trial;    jurors;    submission    of    controversy.      ($$    118-124.) 
VII.  Judgment   and    execution.      (f|    126-142.) 
Article       I.  Judgments.     (||  125-129.) 
II.  Execution.      (|f    130-142.) 
VIII.  Clerks  and   marshals.      (|f   143-153.) 
Article       I.  Clerks.       (If    143-144.) 

II.  Marshals.      ($$   145-153.)  * 

IX.  Appeals.      (||   154-163.) 
X.  Costs  and  fees.     (||   164-178.) 
XI.  Definitions;    construction   and   effect   of   act.      (f|    179-186.) 

TITLE  I. 
Organization  and  jurisdiction. 

Sec.  1.  The  court  and  justices  continued ;   term  of  office. 

2.  Qualifications   and   duties   of  justices;   oath  of  office. 

3.  Salaries  of  justices. 

4.  Vacancy   in   the  office  of  justice. 

5.  Districts   and  number   of  justices   therein. 

6.  Jurisdiction. 

7-.  Board  of  justices. 

8.  Rules  of  court. 

9.  Death  or  removal   of  justice  not  to  affect  proceedings. 

10.  Time  and  place  of  holding  court. 

11.  Seals. 

12.  Access  to  court  houses ;  expenses  of  court,  how  paid. 

13.  Criminal  and  civil  contempt. 

r%.  Process;   where  service  may  be  made. 
15.  Conformity  to  supreme  court  practice. 

.  fj   1.  The  court  and  Juatlcea  continued  j  term  of  oflee* 

The  municipal  court  of  the  city  of  New  York,  as  it  exists  on 
the  thirty-first  day  of  August,  nineteen  hundred  and  fifteen, 
shall  be  continued;  provided,  however,  that  from  and  after  the 
first  day  of  September,  nineteen  hundred  anu  fifteen,  it  shall  be 
a  court  of  record.  The  justices  thereof  in  office  when  this  act 
takes  effect  shall  continue  to  hold  otfice  until  the  expiration  of 
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their  respective  terms.  The  successors  of  said  justices  shall  be 
elected  for  terms  of  ten  years  by  the  electors  of  the  several 
municipal  court  districts,  as  hereby  constituted,  at  the  general 
election  to  be  held  in  the  years  at  the  end  of  which  the  respective 
terms  of  said  justices  shall  expire. 

New.  Municipal  Court  made  a  court  of  record.  This  section  supercede* 
Greater  New  York  Charter,  ||  1350,  1351,  1352  (as  amended  by  U  1907, 
ch.   603  and  L.    1911,   ch.   608)    and   1356. 

{  3.  Qualifications  and  dutlea  of  Justices*  oath  of  office. 

No  one  shall  be  eligible  to  the  office  of  justice  of  this  court, 
after  the  first  day  of  September,  nineteen  hundred  and  fifteen, 
unless  he  be  a  resident  and  elector  in  the  district  for  which  he 
shall  be  elected  or  appointed  and  shall  have  been  an  attorney 
and  counselor-at-law  of  the  state  of  New  York  for  at  least  five 
years  or  unless  he  shall  have  served  as  a  justice  of  such  municipal 
court.  No  justice  shall  engage  in  any  other  business  or  profes- 
sion, or  hold  any  other  public  office,  or  act  as  referee  or  receiver, 
but  each  justice  shall  devote  his  whole  time  and  capacity,  so  far 
as  the  public  interest  demands,  to  the  duties  of  his  office.  Before 
entering  upon  his  duties  each  justice  elected  or  appointed  pur- 
suant to  this  act,  shall  take  and  file  with  the  city  clerk  the  oath 
of  office  prescribed  by  the  constitution. 

The  justices  may,  by  virtue  of  their  offices,  administer  oaths, 
take  depositions  and  acknowledgments  within  the  city  of  New 
York,  and  certify  the  sanfe  in  the  manner  and  with  like  effect  as 
justices  of  other  courts  of  record. 

New.  Supersedes  §g  1353.  1354  of  Greater  New  York  Charter  without 
change.     Last  sentence  includes  former  f   10  of  Municipal  Court  Act. 

f   10  originally  revised  from   L.  1901,   ch.   466.   §   1379. 

|   3.    Salaries  of  Juatlce*. 

The  salary  of  each  justice,  except  those  appointed  or  elected 
from  the  boroughs  of  Queens  and  Richmond,  shall  be  eight  thou- 
sand dollars  a  year,  to  be  paid  in  equal  monthly  installments  by 
the  proper  officer*  of  the  city  and  the  salary  of  each  justice  ap- 
pointed or  elected  for  the  boroughs  of  Queens  and  Richmond 
shall  be  seven  thousand  dollars  a  year,  to  be  paid  in  the  same 
manner;  provided,  however,  that  whenever  a  justice  elected  or  ap- 
pointed for  the  borough  of  Queens  or  the  borough  of  Richmond 
shall  hold  court  in  either  of  the  boroughs  of  Manhattan,  Brook- 
lyn or  The  Bronx,  he  shall  receive  the  additional  sum  of  ten 
dollars  for  each  day  on  which  he  shall  so  hold  court,  not  exceed- 
ing, however,  such  sum  as  shall,  together  with  his  said  salary, 
make  the  amount  received  by  him  in  any  one  year  equal  to  the 
salary  of  a  justice  of  one  of  the  other  boroughs.  Such  additional 
sum  shall  be  paid  on  the  certification  of  the  president  of  the 
board  of  justices  that  the  holding  of  court  by  such  justice  was 
necessary,  in  consequence  of  the  illness  or  necessary  absence  of 
the  justice  regularly  assigned  to  hold  the  same,  or  on  account  of 
pressure  of  business. 

New.  |  1355  of  Greater  New  York  Charter,  as  amended  by  L.  1807. 
ch.  603,   re-enacted  without  change. 

$  4.  Vacancy  In   the  office  of  Justice. 

A  vacancy  occurring  in  the  office  of  justice  of  this  court  other- 
wise than  by  expiration  of  term,  shall  be  filled  at  the  next  ensuing 
general  election  for  the  unexpired  term  commencing  on  the  first 
day  of  January  next  after  said  election:  and  the  mayor  of  the 
city  of  New  York  shall  appoint  a  duly  qualified  attorney  to  fill 
such  vacancy  in  the  interim,  within  twenty  days  after  the  same 
occurs. 

This  section  Is  substantially  S  13.T  < r  Greater  New  York  Charter.  L.  190T. 
rh.  fjorj  fn  so  far  as  It  amended  that  section,  is  unconstitutional  (In  re 
Murklanri    v.    Scully.    203   N.    Y.    158). 
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{  5.  [Am'd,  1016,  1017.]  District*  and  number  of  justices 
herein. 

The  several  boroughs  composing  the  city  of  New  York  are 
lereby  divided  into  'districts,  in  each  of  which  sessions  of  the 
ourt  shall  be  held,  and  justices  shall  hold  office  therein  in  number 
,s   follows: 

a.  In  the  borough  of  The  Bronx  there  shall  be  two  districts,  as 
ollows: 

1.  The  first  district  embracing  the  territory  bounded  by  and 
vithin  the  following:  Beginning  at  the  center  line  of  Mount 
Vernon  avenue  and  its  junction  with  the  northern  boundary  line 
>f  the  city  of  New  York,  southerly  to  East  Two  Hundred  and 
Thirty-third  street,  easterly  to  the  Bronx  river,  thence  along  the 
Sronx  river  to  Fordham  road,  thence  along  Fordham  road  to 
Southern  boulevard,  thence  along  Southern  boulevard  to  Marmion 
i venue,  thence  along  Marmion  avenue  to  East  One  Hundred 
ind  Seventy-fifth  street,  thence  along  East  One  Hundred  and 
Seventy-fifth  street  to  Southern  boulevard,  thence,  along  Southern 
joule vard  to  Crotona  Park  east,  thence  along  Crotona  Park  east 

0  Clinton  avenue,  thence  along  Clinton  avenue  to  East  One 
rtundred  and  Sixty-ninth  street,  thence  along  East  One  Hundred 
ind  Sixty-ninth  street  to  Union  avenue,  thence  along  Union 
i ven ue  to  East  One  Hundred  and  Forty-ninth  street,  thence  along 
East  One  Hundred  and  Forty-ninth  street  to  the  waters  of  the 
East  river,  thence  along  the  waters  of  the  East  river  to  the 
northern  boundary  line  of  the  city  of  New  York,  thence  along 
the  northern  boundary  line  of  the  city  of  New  York  to  the  point 
>r  place  of  beginning;  in  which  district  there  shall  be  two  justices. 
Subd.  a.  1.  Amended  by  L.  1917,  ch.  728,  in  effect,  June  4,  1917.)1 

2.  The  second  district  embracing  the  remainder  of  said  bor- 
mgh;  in  which  district  there  shall  be  two  justices. 

b.  In  the  borough  of  Manhattan  there  shall  be  nine  districts, 
is  follows: 

1.  The  first  district  embraces  the  territory  bounded  on  the 
south  and  west  by  the  southerly  and  westerly  boundaries  of  the 
*aid  borough:  on  the  north  by  the  center  line  of  Fourteenth  street 
and  the  center  line  of  Fifth  street,  from  the  Bowery  to  Second 
avenue;  on  the  east  by  the  center  lines  of  Fourth  avenue,  from 
Fourteenth  street  to  Fifth  street,  Second  avenue,  Chrystie  street. 
Division  street  and  Catharine  street;  in  which  district  there  shall 
be  three  justices. 

2.  The  second  district  embraces  the  territory  bounded  on  the 
south  by  the  center  line  of  Fifth  street,  from  the  Bowery  to 
Second  avenue,  and  on  the  south  and  east  by  the  southerly  and 
easterly  boundaries  of  the  said  borough:  on  the  north  by  the 
renter  line  of  East  Fourteenth  street;  on  the  west,  by  the  center 
lines  of  Fourth  avenue,  from  Fourteenth  street  to  Fifth  street, 
find  of  Second  avenue,  Chrystie  street.  Division  street  and  Cath- 
erine street;  in  which  district  there  shall  be  four  justices. 

1  3.  The  third  district  embraces  the  territory  bounded  on  the 
south  by  the  center  line  of  Fourteenth  street:  on  the  east  by  the 
renter  line  of  Seventh  avenue,  from  Fourteenth  street  to  Fifty- 

»L  1017,  ch.  728,  |  2.  This  art  ahull  not  affect  nny  action  or  proceeding 
n  the  municipal  court  bh  presently  constituted  in  the  borough  of  The 
Rronx  now  pending,  or  affect  in  anjwtae  the  Justices  of  the  dl«trictH  now 
>xiflting,  who  shall,  until  the  expiration  of  their  respective  terina,  be  and 
continue  as  Justices  of  said  court  for  the  districts  for  which  they  were 
?lected. 
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ninth  street,  and  by  the  center  line  of  Central  Park  West,  from 
Fifty-ninth  street  to  Sixty-fifth  street;  on  the  north  by  the  center 
line  of  Sixty-fifth  street  and  the  center  line  of  Fifty-ninth  street, 
from  Seventh  to  Eighth  avenues;  on  the  west  by  the  westerlj 
boundary  of  the  said  borough;  in  which  district  there  shall  be  twr 
justices. 

4.  The  fourth  district  embraces  the  territory  bounded  on  the 
south  by  the  center  line  of  East  Fourteenth  street;  on  the  west 
by  the  center  line  of  Lexington  avenue  and  by  the  center  line  of 
Irving  place,  including  its  projection  through  Gramercy  park;  on 
the  north  by  the  center  line  of  Fifty-ninth  street;  on  the  east 
bv  the  easterly  line  of  said  borough;  excluding,  however,  any  por- 
tion of  Blackwell's  island;  in  which  district  there  shall  be  two 
justices. 

5.  The  fifth  district  embraces  the  territory  bounded  on  the 
south  bv  the  center  line  of  Sixty-fifth  street;  on  the  east  by  the 
center  line  of  Central  Park  West;  on  the  north  by  the  center  line 
of  One  Hundred  and  Tenth  street;  on  the  west  by  the  westerly 
boundary  of  said  borough;  in  which  district  there  shall  be  three 
justices. 

6.  The  sixth  district  embraces  the  territory  bounded  on  the 
south  by  the  center  line  of  Fifty-ninth  street,  and  by  the  center 
line  of  Ninety-sixth  street  from  Lexington  avenue  to  Fifth  are 
Hue;  on  the  west  by  the  center  line  of  Lexington  avenue,  from 
Fifty -ninth  street  to  Ninety-sixth  street,  and  the  center  line  of 
Fifth  avenue,  from  Ninety-sixth  street  to  One  Hundred  and 
Tenth  street;  on  the  north  by  the  center  line  of  One  Hundred 
and  Tenth  street;  on  the  east  by  the  easterly  boundary  of  said 
borough;  including,  however,  all  of  Blackwell's  island  and  ex- 
cluding any  portion  of  Ward's  island;  in  which  district  there  shaL 
be  two  justices. 

7.  The  seventh  district  embraces  the  territory  bounded  on  the 
south  by  the  center  line  of  One  Hundred  and  Tenth  street;  on  the 
east  by  the  center  line  of  Fifth  avenue  to  the  northerly  terminal 
thereof,  and  north  of  the  northerly  terminus  of  Fifth  avenne,  fol- 
lowing in  a  northerly  direction  the  course  of  the  Harlem  river  on 
a  line  coterminous  with  the  easterly  boundary  of  said  borough; 
on  the  north  and  west  by  the  northerly  and  westerly  boundarwt 
of  said  borough;  in  which  district  there  shall  be  three  justices. 

8.  The  eighth  district  embraces  the  territory  bounded  on  the 
south  by  the  center  line  of  One  Hundred  and  Tenth  street;  on  the 
west  by  the  center  line  of  Fifth  avenue;  on  the  north  and  east  by 
the  northerly  and  easterly  boundaries  of  said  borough,  including 
Randall's  island  and  the  whole  of  Ward's  island;  in  which  dis- 
trict there  shall  be  two  justices. 

9.  The  ninth  district  embraces  the  territory  bounded  on  the 
south  by  the  center  line  of  Fourteenth  street  and  by  the  center 
line  of  Fifty-ninth  street,  from  the  center  line  of  Seventh  avenue 
to  the  center  line  of  Central  Park  West;  on  the  east  by  the  center 
line  of  Lexington  avenue  and  by  the  center  line  of  Irving  place, 
including  its  projection  through  Gramercy  park,  and  by  the  center 
line  of  Fifth  avenue,  from  the  center  line  of  Ninety-sixth  street 
to  the  center  line  of  One  Hundred  and  Tenth  street:  on  the  north 
by  the  center  line  of  Ninety-sixth  street,  from  the  center  line  of 
Lexington  avenue  to  the  center  line  of  Fifth  avenue,  and  by  One 
Hundred  and  Tenth  street,  from  Fifth  avenue  to  Central  Park 
West;  on  the  west  by  the  center  line  of  Seventh  avenue  and  Cen- 
tral Park  West:  in  which  district  there  shall  be  four  justices. 

c.  In  the  borough  of  Brooklyn  there  shall  be  seven  districts, 
as  follows: 
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1.  The  first  district  embraces  the  territory  bounded  by  and 
within  the  following:  The  center  line  of  Flushing  avenue  from 
Washington  avenue  to  Navy  street;  the  westerly  side  of  the 
United  States  navy  yard  from  Flushing  avenue  to  the  point 
where  it  touches  the  waters  of  Wallabout  channel;  a  line  drawn 
from  the  said  point  to  and  along  the  center  line  of  the  south- 
westerly branch  of  the  Wallabout  channel  from  the  said  point  to 
the  westerly  boundary  of  said  borough;  the  westerly  boundary 
of  the  said  borough  from  its  intersection  with  the  said  center 
line  of  Wallabout  channel  to  a  point  where  it  would  be  inter- 
sected by  the  center  line  of  Gowanus  bay,  if  continued  thereto; 
the  said  center  line  of  Gowanus  bay  and  the  center  line  of 
Gowanus  canal  from  tne  said  point  of  its  said  intersection  with 
said  westerly  boundary  to  the  center  line  of  Hamilton  avenue; 
the  center  line  of  Hamilton  avenue  from  the  said  point  of  its 
intersection  with  the  center  line  of  Gowanus  canal  to  Prospect 
avenue;  the  center  line  of  Prospect  avenue  from  Hamilton  avenue 
to  Fifth  avenue;  the  center  line  of  Fifth  avenue  from  Prospect 
avenue  to  Flatbush  avenue;  the  center  line  of  Flatbush  avenue 
from  Fifth  avenue  to  Fulton  street;  the  center  line  of  Fulton 
street  from  Flatbush  avenue  to  Bridge  street;  the  center  line  of 
Bridge  street  from  Fulton  street  to  Myrtle  avenue;  the  center 
line  of  Myrtle  avenue  from  Bridge  street  to  Hudson  avenue; 
the  center  line  of  Hudson  avenue  from  Myrtle  avenue  to  Johnson 
street;  the  center  line  of  Johnson  street  from  Hudson  avenue  to 
Navy  street;  the  center  line  of  Navy  street  from  Johnson  street 
to  Myrtle  avenue;  the  center  line  of  Myrtle  avenue  from  Navy 
street  to  Raymond  street;  the  center  line  of  Raymond  street 
from  Myrtle  avenue  to  Bolivar  street;  the  center  line  of  Bolivar 
street  from  Raymond  street  to  Saint  Edwards  street;  the  center 
line  of  Saint  Edwards  street  from  Bolivar  street  to  Willoughby 
street;  the  center  line  of  Willoughby  street  from  Saint  Edwards 
street  to  Raymond  street;  the  center  line  of  Raymond  street  from 
Willoughby  street  to  Lafayette  street;  the  center  line  of  Lafayette 
street  from  Raymond  street  to  Navy  street;  the  center  line  of 
Navy  street  from  Lafayette  street  to  DeKalb  avenue;  the  center 
line  of  DeKalb  avenue  from  Navy  street  to  Washington  park; 
the  center  line  of  Washington  park  from  DeKalb  avenue  to 
Myrtle  avenue;  the  center  line  of  Myrtle  avenue  from  Washing- 
ton park  to  Washington  avenue;  the  center  line  of  Washington 
avenue  from  Myrtle  avenue  to  Flushing  avenue;  in  which  district 
there  shall  be  one  justice. 

2.  The  second  district  embraces  the  territory  bounded  and 
within  the  following:  The  center  line  of  Flushing  avenue  from 
Washington  avenue  to  Broadway;  the  center  line  of  Broadway 
and  Stuyvesant  avenue  from  Flushing  avenue  to  Fulton  street; 
the  center  line  of  Fulton  street  from  Stuyvesant  avenue  to  Sche- 
nectady avenue;  the  center  line  of  Schenectady  avenue  from  Ful- 
ton street  to  Atlantic  avenue;  the  center  line  of  Atlantic  avenue 
from  Schenectady  avenue  to  Grand  avenue;  the  center  line  of 
it  rand  avenue  from  Atlantic  avenue  to  Lefferts  place;  the  center 
line  of  Lefferts  place  from  Grand  avenue  to  Saint  James  place: 
the  center  line  or  Sniut  James  place  from  Lefferts  place  to  Atlan- 
tic avenue;  the  center  line  of  Atlantic  avenue  from  Saint  James 
place  to  Washington  avenue;  the  center  line  of  Washington 
avenue  from  Atlantic  avenue  to  Flushing  avenue;  in  which 
district  there  shall  be  two  justices. 

8.  The  third  district  embraces  the  territory  bounded  by  and 
within  the  following:  the  center  line  of  Flushing  avenue  from 
Navy   street   to   Broadway:   the   center  line   of   Broadway   from 
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Flushing  avenue  to  Wilioughby  avenue;  the  center  line  of  Wfl- 
loughby  avenue  from  Broadway  to  Bush  wick  avenue;  the  center 
line  of  Bosh  wick  avenue  from  Wi  Hough  by  avenue  to  Suydam 
street;  the  center  line  of  Suydain  Btreet  from  Bush  wick  avenue  to 
Central  avenue;  the  center  line  of  Central  avenue  from  Suydam 
street  to  Starr  street;  the  center  line  of  Starr  street  from  Central 
avenue  to  the  boundary  of  said  borough;  the  easterly,  northerly 
and  westerly  boundaries  of  the  said  borough  from  Starr  street 
to  the  point  of  intersection  of  said  westerly  boundary  with  the 
center  line  of  the  southwesterly  branch  of  the  Walla  bout  channel, 
if  continued  thereto;  the  said  center  line  of  the  southwesterly 
branch  of  the  Wallabout  channel  to  and  along  a  line  drawn  to 
the  point  where  the  westerly  side  of  the  United  States  navy  yard 
touches  the  waters  of  said  Wallabout  channel;  the  said  westerlv 
side  of  the  United  States  navy  yard  to  Flushing  avenue;  in  which 
district  there  shall  be  two  justices. 

4.  The  fourth  district  embraces  the  territory  bounded  by  and 
within  the  following:  the  center  line  of  Fulton  street  from 
Broadway  to  Sackman  street;  the  center  line  of  Sackman  street 
from  Fulton  street  to  Atlantic  avenue;  the  center  line  of  Atlantic 
avenue  from  Sackman  street  to  Eastern  parkway;  the  center  line 
of  Eastern  parkway  from  Atlantic  avenue  to  Howard  avenue;  the 
center  line  of  Howard  avenue  from  Eastern  parkway  to  East 
New  York  avenue;  the  center  line  of  East  New  York  avenue 
from  Howard  avenue  to  Montgomery  street;  the  center  line  of 
Montgomery  street  from  East  New  York  avenue  to  Franklin  ave- 
nue; the  center  line  of  Franklin  avenue  from  Montgomery  street 
to  Atlantic  avenue;  the  center  line  of  Atlantic  avenue  from 
Franklin  avenue  to  Schenectady  avenue;  the  center  line  of  Sche- 
nectady avenue  from  Atlantic  avenue  to  Fulton  street;  the 
center  line  of  Fulton  street  from  Schenectady  avenue  to  Stny- 
vesant  avenue;  the  center  line  of  Stuyvesant  avenue  from  Fulton 
street  to  Broadway:  the  center  line  of  Broadway  from  Stuyvesant 
avenue  to  Willoughby  avenue;  the  center  line  of  Willonghby 
avenue  from  Broadway  to  Bush  wick  avenue;  the  center  line  of 
Bushwick  avenue  from  Willoughby  avenue  to  Suydam  street:  the 
center  line  of  Suydam  street  from  Bushwick  avenue  to  Central 
avenue;  the  center  line  of  Central  avenue  from  Suydam  street  to 
Starr  street;  the  center  line  of  Starr  street  from  Central  avenue 
to  the  northeasterly  boundary  of  said  borough;  the  said  boundary 
of  said  borough  from  Starr  street  to  Stockholm  street;  the  center 
line  of  Stockholm  street  from  the  said  boundary  to  Bushwick  ave- 
nue; the  center  line  of  Bushwick  avenue  from  Stockholm  street 
to  Kossuth  place:  the  center  line  of  Kossuth  place  from  Bushwick 
avenue  to  Broadway;  the  center  line  of  Broadway  from  Kossuth 
place  to  Fulton  street;  in  which  district  there  shall  be  one  justice. 

5.  The  fifth  district  embraces  the  territory  bounded  by  and 
within  the  following:  the  center  line  of  Hamilton  avenue"  from 
the  center  line  of  Gowanus  canal  to  Prospect  avenue;  the  center 
line  of  Prospect  avenue  from  Hamilton  avenue  to  Terrace  place; 
the  center  line  of  Terrace  place  from  Prospect  avenue  to  Graves- 
end  avenue;  the  center  line  of  Gravesend  avenue  from  Terrace 
place  to  Fort  Hamilton  parkway;  the  center  line  of  Fort  Hamil- 
ton parkway  from  Gravesend  avenue  to  Thirty-seventh  street;  the 
center  line  of  Thirty-seventh  street  from  Fort  Hamilton  parkway 
to  Tenth  avenue;  the  center  line  of  Tenth  avenue  from  Thirty- 
seventh  street  to  Thirty -ninth  street;  the  center  line  of  Thirty- 
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ninth   street  from  Tenth  avenue  to  Twelfth  avenue;  the  center 
line    of   Twelfth    avenue   from    Thirty-ninth   street   to    Fortieth 
street;  the  center  line  of  Fortieth  street  from  Twelfth  avenue  to 
Thirteenth  avenue;  the  center  line  of  Thirteenth  avenue  from 
Fortieth  street  to  Forty -first  street;  the  center  line  of  Forty-first 
street  from  Thirteenth  avenue  to  Fourteenth  avenue:  the  center 
line  of  Fourteenth  avenue  from  Forty-first  street  to  Forty-second 
street;   the  center  line  of  Forty-second  street   from  Fourteenth 
avenue  to  Fifteenth  avenue;  the  center  line  of  Fifteenth  avenue 
from  Forty-second  street  to  Forty-third  street;  the  center  line  of 
Forty-third  street  from  Fifteenth  avenue  to  Seventeenth  avenue; 
the  center  line  of  Seventeenth  avenue  from  Forty-third  street  to 
West  street;  the  center  line  of*  West  street  from  Seventeenth  ave- 
nue to  Eighteenth  avenue;  the  center  line  of  Eighteenth  avenue 
from  West  street  to  Gravesend  avenue;  the  center  line  of  Graves- 
end  avenue  from  Eighteenth  avenue  to  Avenue  J;  the  center  line 
of  Avenue  J  from  Gravesend  avenue  to  Ocean  parkway;  the  cen- 
ter line  of  Ocean  parkway  from  Avenue  J  to  Foster  avenue;  the 
center  line  of  Foster  avenue  from  Ocean  parkway  to  East  Seven- 
teenth street;  the  center  line  of  East  Seventeenth  street  from 
Foster  avenue  to  Avenue  R;  the  center  line  of  Avenue  R  from 
East  Seventeenth  street  to  Nostrand  avenue;  the  center  line  of 
Nostra nd  avenue  from  Avenue  R  to  Avenue  U;  the  center  line  of 
Avenue  U  from  Nostrand  avenue  to  Gerritsen  avenue;  the  center 
line  of  Gerritsen  avenue  from  Avenue  U  to  Avenue  U;  the  center 
line  of  Avenue  U  from  Gerritsen  avenue  to  the  center  line  of 
Gerritsen  basin,  or  millpond;  the  center  line  of  Gerritsen  basin 
or  millpond  from  Avenue  U  to  Sheepshead  bay  to  the  line  divid- 
ing the  borough  of  Brooklyn  from  the  borough  of  Queens;  the 
southerly  and  westerly  bundaries  of  the  said  borough  of  Brook- 
lyn from  the  said  dividing  line  between  t?he  boroughs  of  Brooklyn 
and   Queens  to  a   point  on  the  southwesterly   boundary   of  the 
borough  of  Brooklyn  where  it  would  be  intersected  by  the  center 
line  of  Gowanus   bay,  or  canal,   if  continued  thereto;  the  said 
center  line  of  Gowanus  bay,  or  canal,  from  the  said  westerly 
boundary   of    the    borough    of    Brooklyn    to    the    center   line    of 
Hamilton  avenue:  in  which  borough  there  shall  be  one  justice. 

6.  The  sixth  district  embraces  the  territory  bounded  by  and 
within  the  following:  The  center  line  of  Foster  avenue  from 
Ocean  parkway  to  East  Thirty-first  street;  the  center  line  of 
East  Thirty-first  street  from  Foster  avenue  to  Farragut  road; 
the  center  line  of  Farragut  road  from  East  Thirty-first  street  to 
East  Fifty-eighth  street;  the  center  line  of  East  Fifty-eighth 
street  from  Farragut  road  to  Church  avenue;  the  center  line  of 
Church  avenue  from  East  Fifty -eighth  street  to  Remsen  avenue; 
the  center  line  of  Remsen  avenue  from  Church  avenue  to  Linden 
avenue;  the  center  line  of  Linden  avenue  from  Remsen  avenue  to 
East  Ninety-eighth  street;  the  center  line  of  East  Ninety-eighth 
street  from  Linden  avenue  to  Tapscott  street;  the  center  line  of 
Tapseott  street  from  East  Ninety-eighth  street  to  East  New  York 
avenue;  the  center  line  of  East  New  York  avenue  from  Tapscott 
street  to  Montgomery  street;  the  center  line  of  Montgomery  street 
from  East  New  York  avenue  to  Franklin  avenue;  the  center  line 
of  Franklin  avenue  from  Montgomery  street  to  Atlantic  avenue; 
the  center  line  of  Atlantic  avenue  from  Franklin  avenue  to  Grand 
avenue;  the  center  line  of  Grand  avenue  from  Atlantic  avenue 
to  Lefferts  place;  the  center  line  of  Lefferts  place  from  Grand 
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avenue  to  Saint  James  place;  the  center  line  of  Saint  James  place 
from  Lefferts  place  to  Atlantic  avenue;  the  center  line  of  Atlantic 
avenue  from  Saint  James  place  to  Washington  avenue;  the  center 
line  of  Washington  avenue  from  Atlantic  avenue  to  Myrtle  ave- 
nue; the  center  line  of  Myrtle  avenue  from  Washington  avenue 
to  Washington  park;  the  center  line  of  Washington  park  from 
Myrtle  avenue  to  Dekalb  avenue;  the  center  line  of  Dekalb  ave- 
nue from   Washington  park  to  Navy  street;  the  center  line  of 
Navy  street  from  Dekalb  avenue  to  Lafayette  street;  the  center 
line  of  Lafayette  street  from  Navy  street  to  Raymond  Btreet;  the 
center  line  of  Raymond  street  from  Lafayette  street  to  Wilioughby 
street;  the  center  line  of  Wilioughby  street  from  Raymond  street 
to  Saint  Edwards  street;  the  center  line  of  Saint  Edwards  street 
from  Wilioughby  street  to  Bolivar  street;  the  center  line  of  Boli- 
var street  from   Saint  Edwards  street  to  Raymond  street;  the 
center  line  of   Raymond   street   from   Bolivar  street  to   Myrtle 
avenue;  the  center  line  of  Myrtle  avenue  from  Raymond  street 
to  Navy  street;  the  center  line  of  Navy  street  from  Myrtle  ave- 
nue to  Johnson  Btreet;  the  center  line  of  Johnson  street  from 
Navy  street  to  Hudson  avenue;  the  center  line  of  Hudson  avenue 
from  Johnson  street  to  Myrtle  avenue;  the  center  line  of  Myrtle 
avenue  from  Hudson  avenue  to  Bridge  street;  the  center  line  of 
Bridge  street  from  Myrtle  avenue  to  Fulton  street;  the  center 
line  of  Fulton  street  from  Bridge  street  to  Flatbush  avenue;  the 
center  line  of  Flatbush  avenue  from  Fulton  street  to  Fifth  ave- 
nue; the  center  line  of  Fifth  avenue  from  Flatbush  avenue   to 
Prospect  avenue;  the  center  line  of  Prospect  avenue  from  Fifth 
avenue  to  Terrace  place;  the  center  line  of  Terrace  place  from 
Prospect  avenue  to  Gravesend  avenue;  the  center  line  of  Graves- 
end  avenue  from  Terrace  place  to  Fort  Hamilton  parkway;  the 
center  line  of  Fort  Hamilton  parkway  from  Gravesend  avenue  to 
Thirty -seventh   street;   the   center   line  of   Thirty-seventh   street 
from  Fort  Hamilton  avenue  to  Tenth  avenue;  the  center  line  of 
Tenth  avenue  from  Thirty-seventh  street  to  Thirty-ninth  street; 
the    center   line   of   Thirty-ninth   street    from   Tenth   avenue   to 
Twelfth  avenue;  the  center  line  of  Twelfth  avenue  from  Thirty- 
ninth  street  to  Fortieth  street;  the  center  line  of  Fortieth  street 
from  Twelfth  avenue  to  Thirteenth  avenue;   the  center  line  of 
Thirteenth  avenue  from  Fortieth  street  to  Forty-first  street;  the 
center    line    of    Forty-first    street    from    Thirteenth    avenue    to 
Fourteenth  avenue;  the  center  line  of  Fourteenth  avenue  from 
Forty -first  street  to  Forty-second  street;  the  center  line  of  Forty- 
second  street  from  Fourteenth  avenue  to  Fifteenth  avenue;  the 
center   line   of   Fifteenth    avenue    from    Forty-second    street    to 
Forty- third  street;  the  center  line  of  Forty-third  street  from  Fif- 
teenth avenue  to  Seventeenth  avenue;  the  center  line  of  Seven- 
teenth avenue  from  Forty-third  street  to  West  street;  the  center 
line  of  West  street  from  Seventeenth  avenue  to  Eighteenth  ave- 
nue; the  center  line  of  Eighteenth  avenue  from  West  street  to 
Gravesend  avenue;   the  center   line  of  Gravesend  avenue   from 
Eighteenth  avenue   to  Avenue  J;  the  center  line  of  Avenue  J 
from   Gravesend  avenue  to  Ocean  parkway;  the  center  line  of 
Ocean   parkway    from    Avenue   J   to   Foster   avenue;   in   which 
district  there  shall  be  two  justices. 

7.  The  seventh  district  embraces  the  territory  bounded  by  and 
within  the  following:  The  center  line  of  Fulton  street  from 
Broadway  to  Sackman  street;  the  center  line  of  Sackman  street 
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from  Fulton  street  to  Atlantic  avenue;  the  center  line  of  Atlantic 
avenue  from  Sackman  street  to  Eastern  parkway;  the  center  line 
of  Eastern  parkway  from  Atlantic  avenue  to  Howard  avenue; 
the  center  line  of  Howard  avenue  from  Eastern  parkway  to  East 
New  York  avenue;  the  center  line  of  East  New  York  avenue 
from  Howard  avenue  to  Tapscott  street;  the  center  line  of.Tap- 
scott  street  from  East  New  York  avenue  to  East  Ninety-eighth 
street;  the  center  line  of  East  Ninety-eighth  street  from  Tapscott 
street  to  Linden  avenue;  the  center  line  of  Linden  avenue  from 
East  Ninety-eighth  street  to  Remsen  avenue;  the  center  line  of 
Remsen  avenue  from  Linden  avenue  to  Church  avenue;  the  center 
line  of  Church  avenue  from  Remsen  avenue  to  East  Fifty-eighth 
street;  the  center  line  of  East  Fifty-eighth  street  from  Church 
avenue  to  Farragut  road;  the  center  line  of  Farragut  road  from 
East  Fifty-eighth  street  to  East  Thirty-first  street;  the  center 
line  of  East  Thirty-first  street  from  Farragut  road  to  Foster 
avenue;  the  center  line  of  Foster  avenue  from  East  Thirty-first 
street  to  East  Seventeenth  street;  the  center  line  of  East  Seven- 
teenth street  from  Foster  avenue  to  Avenue  R;  the  center  line  of 
Avenue  R  from  East  Seventeenth  street  to  Nostrand  avenue;  the 
center  line  of  Nostrand  avenue  from  Avenue  R  to  Avenue  U; 
the  center  line  of  Avenue  U  from  Nostrand  avenue  to  Gerritsen 
avenue;  the  center  line  of  Gerritsen  avenue  from  Avenue  U  to 
Avenue  U;  the  center  line  of  Avenue  U  from  Gerritsen  avenue 
to  Gerritsen' b  hasin,  or  millpond;  the  center  line  of  Gerritsen's 
basin,  or  millpond,  to  Sheepshead  bay,  to  the  line  dividing  the 
borough  of  Brooklyn  from  the  borough  of  Queens  in  Rockaway 
inlet;  the  said  line  dividing  the  borough  of  Brooklyn  from  the 
borough  of  Queens  from  the  said  intersection  in  said  Rockaway 
inlet  to  Stockholm  street;  the  center  line  of  Stockholm  street  from 
the  said  dividing  line  to  Bushwick  avenue;  the  center  line  of 
Bush  wick  avenue  from  Stockholm  street  to  Kossuth  place;  the 
center  line  of  Kossuth  place  from  Bushwick  avenue  to  Broadway; 
the  center  line  of  Broadway  from  Kossuth  place  to  Fulton  street; 
in  which  district  there  shall  be  two  justices. 

8ubd.  c  repealed  and  re-enacted  by  L.  1916,  ch.  479,  in  effort  May  9,  1916. 

[Lu  1016,  ch.  470,  S  2.  This  act  shall  not  affect  anv  action  or 
proceeding  in  the  municipal  courts  as  presently  constituted,  now 
pending,  or  affect  any  of  the  districts  mentioned  in  said  section 
c  of  said  act  before  this  amendment  thereof,  or  affect  in  any 
wise  the  justices  of  the  districts  now  existing  who  shall  under 
the  expiration  of  their  respective  terms  be  and  continue  as  jus- 
tices of  said  court  for  the  districts  for  which  they  were  elected, 
and  of  the  districts  by  this  act  territorially  enangcd  and  altered 
bearing  the  same  number  as  that  in  and  for  which  they  were 
respectively  elected.] 

d.  In  the  borough  of  Queens  there  Khali  be  four  districts,  as 
follows: 

1.  The  first  district  embraces  the  territory  bounded  by  and 
withiu  the  canal,  Rapelye  avenue,  Jackson  avenue.  Old  bowery 
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Bay  road.  Bowery  bay,  East  river  and  Newtown  creek;  in  which 
district  there  shall  be  one  justice. 

2.  The  second  district  embraces  the  territory  bounded  by  and 
within  Maspoth  avenue,  Maurice  avenue.  Calamus  road,  Ixmg 
Island  railroad,  Trotting-course  lane,  Metropolitan  avenue, 
boundary  line  between  the  second  and  fourth  wards,  boundary 
line  between  the  second  and  third  wards,  Flu  shin)?  creek,  Ireland 
Mill  road,  Lawrence  avenue,  Bradford  avenue,  Main  street,  Lin- 
coln street,  Union  street,  Broadway,  Parsons  avenue,  Lincoln 
street,  Percy  street,  San  ford  avenue,  Murray  lane,  Bayside 
avenue.  Little  Bayside  road,  Little  Neck  bay,  East  river.  Bowery 
bay,  ()ld  Bowery  Bay  road,  Jackson  avenue,  Rapelye  avenue,  the 
canal  and  Newtown  creek;  in  which  district  there  shall  be  one 
justice. 

3.  The  third  district  embraces  the  territory  bounded  by  and 
within  Maspeth  avenue,  Maurice  avenue,  Calamus  road,  *  Long 
Island  railroad,  Trotting-course  lane,  Metropolitan  avenue, 
boundary  line  between  the  second  and  fourth  wards,  Vanderveer 
avenue,  Jamaica  avenue,  Shaw  avenue,  Atlantic  avenue.  Moms 
avenue,  Roekaway  road,  boundary  line  between  Queens  and  Nas- 
sau counties,  Atlantic  ocean,  Roekaway  inlet,  boundary  line  be- 
tween Queens  and  Kings  counties  and  Newtown  creek:  in  which 
district  there  shall  be  one  justice. 

4.  The  fourth  district  embraces  the  territory  bounded  by  and 
within  the  boundary  line  between  the  second  and  fourth  wards, 
the  boundary  line  between  the  second  and  third  wards,  Flushing 
creek,  Ireland  Mill  road,  Lawrence  avenue,  Bradford  avenue. 
Main  street,  Lincoln  street,  Union  street,  Broadway,  Parsons 
avenue,  Lincoln  street,  Percy  street,  Sandford  avenue.  Murray 
lane,  Bayside  avenue,  Little  Bayside  road,  Little  Neck  bay, 
boundary  line  between  Queens  and  Nassau  counties,  Roekaway 
road.  Morris  avenue,  Atlantic  avenue,  Shaw  avenue,  Jamaica 
avenue  and  Vanderveer  avenue;  in  which  district  there  shall  be 
one  justice. 

e.  In  the  borough  of  Richmond  there  shall  be  two  districts,  a* 
follows : 

1.  The  first  district  embraces  wards  one  and  three  of  said  bor- 
ough; in  which  district  there  shall  be  one  justice. 

2.  The  second  district  embraces  wards  two,  four  and  five  of  said 
borough;  in  which  district  there  shall  be  one  justice. 

New.     Re-enacts   f|    1358-1363   of  Greater   New   York   Charter,    as  amended 
by  L.  1007,  ch.  603  and  U  1908,  ch.  462,  but  makes  no  change  In  the  law. 

i  6.  Jurisdiction. 

The  municipal  court  of  the  city  of  New  York  shall  have  juris- 
diction : 

1.  Of  the  following  actions  when  the  amount  claimed  in  the 
summons  does  not  exceed  one  thousand  dollars,  exclusive  of  in- 
terest and  costs:  an  action  upon  a  contract,  express  or  implied 
other  than  a  contract  to  marry;  an  action  to  recover  a  fine  or 
penalty;  an  action  to  establish  a  mechanic's  lien  on  real  property 
and  to  recover  a  personal  judgment  for  the  amount  due:  an 
action  to  foreclose  a  lien  on  a  chattel;  an  action  to  recover  dam- 
ages for  an  escape  from  the  jail  liberties  of  any  county  within 
the  city  of  New  York;  an  action  to  recover  damages  for  fraud  or 
deceit,  or  for  a  personal  injury  or  an  injury  to  property,  except 
actions  to  recover  damages  for  assault,  battery,  malicious  prose- 
cution, false  imprisonment,  libel,  slander,  criminal  conversation, 
seduction,   or  loss   of  society  of  husband  or   wife;   an   action  to 
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take,  state  and  determine  the  account  between  partners  after  dis- 
solution or  other  termination  of  their  partnership  relation,  and  to 
render  judgment  for  the  amount  so  found  to  be  due,  but  in  no 
event  for  more  than  one  thousand  dollars. 

2.  Of  the  following  actions  and  proceedings:  an  action  to  re- 
cover a  chattel  or  chattels  the  aggregate  value  of  which  does  not 
exceed  one  thousand  dollars,  with  or  without  damages  for  the 
taking  or  detention  thereof;  a  summary  proceeding  authorized  by 
the  code  of  civil  procedure  to  recover  possession  of  real  property 
situated  wholly  or  partly  within  the  district  where  the  applica- 
tion is  made,  and  in  such  a  proceeding  it  shall  not  be  necessary 
for  the  court  to  sign  the  warrant,  but  it  may  be  signed  by  the 
clerk:  an  action  in  behalf  of  the  people  of  the  state  or  the  city 
of  New  York,  brought  by  the  direction  of  a  commissioner  of 
public  charities  or  an  overseer  of  the  poor,  upon  a  bastardy  or 
abandonment  bond:  an  action  upon  the  Tbond  of  a  marshal  of  the 
city  of  New  York". 

3.  To  issue  or  vacate  a  requisition  to  replevy,  a  warrant  of  at- 
tachment, a  warrant  to  seize  a  chattel  and  an  order  of  arrest;  to 
grant  or  vacate  a  stay  of  execution  or  of  other  proceedings,  in- 
cluding a  warrant  in  summary  proceedings  to  recover  possession 
of  real  property,  provided  that  in  summary  proceedings  no  stay 
shall  be  granted  for  more  than  five  days;  to  render  judgment  in 
an  action,  or  to  make  a  final  order  in  a  summary  proceeding, 
upon  confession  or  upon  the  consent  of  both  parties. 

4.  Of  actions  and  summary  proceedings,  within  the  foregoing 
limitations,  by  or  against  the  city*  of  New  York;  by  or  on  behalf 
of  the  people  of  the  state  of  New  York;  by  or  against  a  domestic 
corporation  or  a  foreign  corporation;  by  or  against  a  domestic  or 
foreign  executor  or  administrator  in  his  representative  capacity; 
by  or  against  a  committee  of  an  incompetent. 

5.  Of  actions  and  proceedings  of  which  the  municipal  court  of 
the  city  of  New  York  had  jurisdiction  on  the  thirty-first  day  of 
August,  nineteen  hundred  and  fifteen. 

6.  To  provide  systems  of  conciliation  and  arbitration  and  to 
enter  judgment  upon  an  award  of  arbitrators. 

7.  To  open  a  default;  to  direct  or  set  aside  a  verdict;  to  vacate, 
amend,  correct  or  modify  any  process,  mandate,  judgment,  order 
or  final  order,  in  furtherance  of  justice,  for  any  error  in  form  or 
substance;  to  grant  a  new  trial  upon  any  of  the  grounds  for 
which  a  new  trial  may  be  granted  by  the  supreme  court  in  an 
action  pending  therein,  including  the  grounds  of  fraud  and  newly 
discovered  evidence. 

Former  i  1  of  Municipal  Court  Act  amended  and  rewritten.  |  1,  as 
amended  by  L.  1905.  ch.  513;  L.  1908,  ch.  495;  L.  1910,  ch.  538.  Originally 
revised  from  L.  1882,  cb.  410,  $  1285:  L.  1901,  cb.  466,   |  1364. 

Jurisdiction   increased  from  $500   to  $1,000. 

Subd.  4  enlarges  the  classes  of  cases  included  in  former  subd.  18.  Subd. 
6  is  new.  See  8  8,  subds.  5  and  6.  Former  §  2  omitted  because  the  court 
has  only  tbose  powers  that  are  specifically  granted.  In  summary  proceedings 
over  which  this  court  has  jurisdiction  the  title  to  real  property  actually  does 
come  in  issue  without  affecting  the  power  of  the  court.  In  other  cases  of 
which  this  court  has  jurisdiction  it  can  rarely  if  ever  come  in  issue.  Even 
under  former  |  2  the  court  is  ousted  of  jurisdiction  only  at  the  option  of 
the  defendant  and  upon  certain  contingencies. 

|  T.  Board   of  Justices. 

1.  The  justices  of  this  court  shall  constitute  the  board  of  jus- 
tices and  shall  discharge  the  functions  thereof.  They  shall  elect 
from  their  own  number  a  orosideut  of  the  board  of  Justices,  and 
may  at  pleasure  remove  him  and  elect  a  successor  In  his  place. 
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The  meetings  of  the  board  shall  be  public,  and,  so  far  as  prac- 
ticable, shall  be  held  at  regular  intervals;  and  all  its  proceedings 
shall  be  recorded  by  its  secretary  and  shall  be  preserved.  A  ma- 
jority of  all  the  members  of  the  board  shall  constitute  a  quorum. 
The  board  may  by  resolution  provide  for  the  conduct  of  its  meet 
ings.  the  keeping  .and  preservation  of  its  minutes  and  the  public 
inspection  thereof  at  reasonable  times;  for  the  order  of  judicial 
business,  the  manner  of  its  discharge  and  the  maintenance  of 
order  in  and  about  the  courts;  for  the  establishment  of  parts  of 
the  court  and  for  the  yearly  assignment  of  justices  to  hold  the 
several  parts  so  established:  provided,  however,  that  no  justice 
shall  sit  in  any  one  district  for  two  successive  months,  or  in  the 
borough  of  Manhattan  for  more  than  three  months  in  any  one 
year,  or  in  the  other  boroughs  for  more  than  the  minimum  "num- 
ber of  months  under  a  system  of  complete  rotation  by  the  justices 
within  such  boroughs  respectively. 

3.*  The  president  of  the  board  of  justices  shall  preside  and  be 
entitled  to  a  vote  at  all  meetings  of  the  board.  In  addition  to  all 
the  other  powers  *of  a  justice,  he  shall  exercise  general  super- 
vision of  the  business  of  the  court  and  have  such  other  powers  as 
may  be  conferred  by  resolutions  of  the  board.  He  shall,  when- 
ever he  deems  it  necessary  for  the  prompt  disposition  of  business, 
assign,  in  the  borough  from  which  he  was  elected,  any  justice 
temporarily  to  hold  court  in  any  district  in  said  borough  other 
than  that  in  which  he  had  been  assigned  by  the  board,  and  ma) 
assign  a  justice,  with  his  consent,  regardless  of  borough  lines,  to 
any  district  within  the  city,  and  transfer  cases  for  trial  from  one 
district  to  another  in  the  same  borough.  The  acts  or  directions  ef 
the  president  of  the  board  of  justices  may  be  vacated,  amended  or 
modi  tied  by  a  majority  vote  at  a  regular  or  special  meeting  of  the 
board. 

4.  The  board  of  justices  may  designate  a  clerk  of  said  court  for 
one  of  said  districts  to  act  as  secretary  of  said  board  and  from 
time  to  time  substitute  another  and  fix  a  compensation  to  be  paid 
for  such  service,  not  exceeding  the  sum  of  one  thousand  dollars 
per  annum.  The  secretary  of  the  board  of  justices  shall  have 
charge  of  such  administrative  work  and  perform  such  duties  as 
may  be  assigned  to  him  by  the  board.  He  shall  maintain  an 
office  where  he  shall  keep  such  records  as  the  board  may  direct. 

Former  |  11  of  Municipal  Court  Act,  and  S  1374  of  Greater  New  York 
Charter,  amended  and  rewritten  with  new  matter  added.  Embrace*  some  of 
the  matter  contained  in  former  fig  12  und  13  of  Municipal  Court  Act.  f  11, 
as  amended  by  L.  1904.  ch.  735;  L.  1907,  ch.  603.  Originally  revised  from 
L.    1901,    ch.   406.    §    1474. 

System   of  rotation   of  Justices  retained. 

S  8.   Rules   of  court. 

The  board  of  justices  may  adopt  and  amend  rules  relating  to 
the  following  subjects: 

1.  The  hours  tf  tiring  which  the  court  shall  be  open. 

2.  The  duties  of  the  secretary  of  the  board,  clerks,  deputy- 
clerks,  assistant  clerks,  stenographers,  interpreters,  attendant* 
and  employees:  the  manner  of  keeping  records  and  papers,  the 
collection  and  disposition  of  moneys  and  accounts  thereof. 

3. 'The  forms  and  practices  of  the  court,  including  forms  of 
pleading  and  all  matters  of  procedure  not  specifically  provided 
for  in  this  act. 


*  Subd.   2.   as   it   appears  in   the  report  of  the  Municipal  Court  Commission. 
was  omitted  in  course  of  passage  through   the  Legislature. 
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4.  The  calendar  practice  and  the  designn'^n  of  a  part  or  parts 
of  the  court  where  special  classes  of  cases  shall  be  brought  or 
tried. 

5.  The  establishment  of  n  system  of  conciliation  whereby  con- 
troversies may  be  submitted  by  consent  of  the  parties  to  a  justice 
of  the  court  for  informal  hearing  and  decision  without  entry  of 
judgment. 

6.  The  establishment  of  a  system  of  arbitration  and  the  pro- 
cedure thereof. 

Such  rules  shall  be  submitted  to  the  presiding  justices  of  the 
appellate  division  of  the  supreme  court  for  the  first  and  second 
flepartments.  or  to  the  justices  presiding  therein,  and,  when  ap- 
proved by  them,  shall  have  the  force  of  law. 

Former  §  12,  amended  and  rewritten,  with  some  of  Its  provisions  trans- 
ferred to  new  |  7,  and  with  new  matter  added.  I  12,  as  amended  by 
L.  1903,  eh.  282;  L.  1904,  ch.  508;  L.  1907,  oh.  603;  L.  1908,  ch.  431. 
Originally  revised  from  L.   1901,   ch.  466,  f   1375. 

Provisions  for  forms  of  pleadings  and  systems  of  conciliation  and  arbitration 
are  new. 

f  9*  Death  or  removal  of  Ju»ttee  not  to  affect  proceeding*. 

No  process,  action,  judgment,  execution  or  proceeding  shall 
abate  or  be  discontinued  by  reason  of  the  death,  removal  from 
office  or  vacancy  in  office  of  any  justice,  but  another  justice  shall 
proceed  to  hear,  try,  determine  and  give  judgment  in  and  upon 
the  same,  and  upon  all  matters  and  things  pending  and  unde- 
cided or  not  acted  upon. 

Former  f  16  rewritten.  $  16  originally  revised  from  L.  1857,  ch.  344; 
L.    18S2,   ch.    410,    |    1390. 

|  10.   Time  and  place  of  holding  conrt. 

It  shall  be  the  duty  of  the  commissioners  of  the  sinking  fund 
to  provide  a  suitable  place  for  holding  court  in  each  district  in 
the  city  of  New  York;  and  more  than  one  place  in  any  district 
may  be  provided  by  them  if  the  board  of  justices  shall  certify 
that  the  public  convenience  requires  such  additional  places. 

The  justices  assigned  by  the  board  of  justices  shall  hold  court 
in  one  or  more  parts  in  each  district  as  established,  and  on  such 
days  as  fixed,  bv  said  board  and  at  the  places  provided  by  the 
commissioners  of  the  sinking  fund.  In  each  district  in  the  bor- 
oughs of  Manhattan  and  Brooklyn,  and  in  the  second  district  of 
the  borough  of  The  Bronx,  on  every  day  of  tht?  year  except 
Saturdays,  Sundays,  legal  holidays  and  during  the  months  of 
July  and  August,  at  least  one  part  of  the  court  with  a  justice  in 
attendance  shall  be  open  for  the  transaction  of  judicial  business. 
During  the  months  of  July  and  August  the  court  in  each  district 
shall  be  in  session  for  at  least  two  days  in  each  week  and  shall 
try  summary  proceedings,  actions  for  wages  and,  on  good  cause 
shown,  other  actions  where  the  rights  of  the  parties  may  be 
jeopardized  by  delay,  and  such  other  actions  as  the  court  may 
deem  proper  to  be  tried. 

Former  g  17  amended  and  rewritten,  ft  17,  as  amended  by  L.  1907,  eh.  603. 
Originally  revised  from  L.  1882.  eh.  410.  f  1291:  U  1901.  eh.  466,  ft  1,171. 
Provisions  of  second  sentence  of  former  section  revised  and  made  applicable 
to  the  Borough  of  Brooklyn  and  to  the  second  district  of  the  Borough  of 
Bronx  (with  hours  of  holding  court  omitted),  and  classes  of  cases  to  be  tried  In 
July  and  August  enlarged. 

|U.   Seals. 

The  court  in  each  district  shall  have  an  official  seal  on  which 
shall  be  engraved  the  arms  of  the  state  of  New  York,  the  name 
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2  11.  Seals. 

The  court  in  each  district  shall  have  an  official  seal  on   which 

shall  be  engraved  the  arms  of  the  state  of  New  York,  the  name 

of  the  court  the  borough  and  the  district.     Such  seals  shall  be 

furnished  at  the  expense  of  the  city  of  New  York. 

Former  |  18  rewritten  without  substantial  change.     |  18  originally   revised 
from  L.   1882,  cb.  410,   |  1293;   L.   1901,  cb.  466,    |   1371. 

|  12.  Access  to  court  houses;  expenses  of  court,  how  paid. 

The  justices  of  the  court  shall  have  access  to  and  possession  of 
the  court  houses.  It  shall  be  the  duty  of  the  board  of  aldermen 
of  the  city  of  New  York  and  its  several  officers  charged  with 
duties  in  that  behalf,  to  supply  and  pay  for  whatever  may  be 
necessary  for  the  transaction  of  the  business  of  said  court  and 
the  Justices  thereof,  to  supply  all  proper  accommodations,  books. 
stationery  and  furniture,  and  to  pay  all  salaries,  compensations 
and  expenses  and  disbursements  herein  authorized;  and  the  board 
of  estimate  and  apportionment  shall  annually  include  in  its  final 
estimate  such  sums  as  may  be  necessary  to  pay  the  same. 

Former  |  19  rewritten  without  substantial  change,     f  19  ociginallj  revised 
from  L.   1901,   ch.   466,    |   1380. 

|  13*  Criminal  and  civil  contempt. 

All  of  the  provisions  of  the  judiciary  law  relating  to  civil  and 
criminal  contempts  shall  apply  to  this  court,  except  subdivision 
seven  of  section  seven  hundred  and  fifty-three  of  said  law  and 
except  that  the  provisions  of  said  law  relating  to  sheriffs  shall 
apply  to  marshals,  subject  to  the  provisions  of  section  one  hun- 
dred and  fifty-one  of  this  act. 

New.     Supersedes  former  SI  4-8g. 
See  Judiciary  Law,  |g  750-781. 

I  14.  Process  %  where  service  may  be  made. 

The  court  shall  have  power  to  send  its  process  and  other  man- 
dates in  an  action  or  special  proceeding  of  which  it  has  juris- 
diction to  any  part  of  the  city  of  New  York  for  service  or  execu- 
tion, and  to  enforce  obedience  thereto,  and  the  power  and  au- 
thority of  said  court  extends  to  the  whole  of  said  city  of  New 
York,  except  as  otherwise  expressly  prescribed  in  this  act. 

Former  |  0  rewritten  without  substantial  change.  |  9  originally  revised 
from  L.   1901,  ch.  466,   |  1368. 

I  15.  Conformity  to  supreme  eonrt  practice. 

Except  as  otherwise  provided  in  this  act  or  in  the  rules,  the 

?ractice,  pleadings,  forms  and  procedure  in  this  court  shall  Con- 
or ru,  as  nearly  as  may  be,  to  the  practice,  pleadings,  forms  and 
procedure  existing  at  the  time  in  like  causes  in  the  supreme 
court,  any  statutory  limitations,  heretofore  enacted,  to  the  con- 
trary thereof  notwithstanding. 

New.  Supersedes  former  f  20.  Adopted  from  IT.  S.  B.  S.,  |  914,  providing 
that  the  practice  on  the  law  aide  of  the  federal  conrta  shall  conform  to 
the  State  practice.  Insure*  the  application  to  the  Municipal  Court  of  pro- 
visions of  the  Code  of  Civil  Procedure  notwithstanding  f  3347  thereof,  a 
section  whleh  has  produced  much  conflict  of  authority. 
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TITLE  H. 

Venue  and  commencement  of  actions;  parties. 

Sec.  17.  Venae. 

18.  Commencement  of  action. 

19.  Requisites  of  summons. 

20.  Form  of  summons. 

21.  Method   of   serving  summons. 

22.  Who  may  serve  summons  or  precept;  proof  of  service. 

23.  Substitutes   for   personal   service  of   summons. 

24.  Endorsement  upon  summons  in  action   for   penalty. 

25.  Endorsement  upon  summons  for  execution  against  the  person. 

26.  Guardian  ad  litem. 

27.  Joinder  of   parties;    interpleader. 

28.  Prosecuting  or  defending  as  a  poor  person. 

|  17.  Venue. 

1.  An  action  must  be  brought  in  a  district  in  which  either  the 
plaintiff  or  defendant  or  one  of  the  plaintiffs  or  one  of  the  de- 
fendants resides,  unless  all  the  plaintiffs  or  all  the  defendants 
reside  ont  of  the  city  of  New  York,  in  which  case  the  action  may 
be  brought  in  any  district;  but  an  action  brought  by  the  assignee 
of  the  cause  of  action  shall,  upon  the  demand  of  a  defendant 
made  as  provided  in  subdivision  two  of  this  section,  be  trans- 
ferred to  the  district  in  which  the  defendant  resides,  and  the 
court  must  make  an  order  for  such  transfer,  as  provided  in  said 
subdivision.  The  district  in  which  is  situated  the  place  for  the 
regular  transaction  of  business  of  an  individual  who  does  not 
reside  in  the  city  of  New  York,  and  the  place  where  a  corpora- 
tion transacts  its  general  business  or  keeps  an  office  or  has  an 
agency  established  for  the  transaction  of  business,  or  is  established 
by  law,  shall  be  deemed  the  place  of  residence  under  the  provisions 
of  this  section.  .The  city  of  New  York  may  sue  or  be  sued  in  any 
district,  except  as  provided  in  subdivision  three  of  this  section. 

2.  If  the  action  is  brought  in  the  wrong  district,  it  may  never- 
theless remain  there  unless  the  defendant  demands  that  it  be 
transferred.  Such  demand  must  be  made  in  writing  and  filed 
with  the  clerk  before  or  at  joinder  of  issue  and  must  specify  the 
district  to  which  the  defendant  desires  the  action  to  be  trans- 
ferred and  facts  under  oath  showing  that  such  district  is  the 
proper  one.  The  court  must  thereupon  transfer  the  action  to  the 
proper  district,  and  may  in  its  discretion  impose  five  dollars  costs 
against  the  plaintiff. 

3.  All  actions  by  or  on  behalf  of  the  city  of  New  York,  or  any 
department  thereof,  to  recover  a  fine  or  penalty,  must  be  brought 
in  the  district  where  the  violation  of  law  occurred. 

4.  An  action  or  special  proceeding  may  upon  consent  be  trans- 
ferred by  the  court  to  a  district  other  than  that  in  which  it  is 
pending. 

5.  Nothing  in  this  section  shall  be  construed  to  prevent  the 
board  of  justices  from  designating  a  part  or  parts  of  the  court 
where  special  classes  of  cases  shall  be  brought  or  tried,  or  the 
president  of  the  board  of  justices  from  transferring  cases  from 
one  district  to  another  in  the  same  borough. 

Former  |  25  amended  and  rewritten.  Subdivision  5  is  new.  |  25,  as 
amended  by  L.  1904,  chs.  03,  025;  L.  1907,  ch.  003.  Originally  revised 
from  U  1901,  ch.  466,   |  1370. 
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|  18.  Commencement   of  action. 

An  action  must  be  commenced  by  the  service  of  summons  or 
by  the  voluntary  joinder  of  issue  by  the  parties;  but  for  the  pur- 
pose of  saving  a  cause  of  action  from  the  operation  of  the  statute 
of  limitations  an  attempt  to  commence  an  action  is  equivalent  t«« 
the  commencement  thereof  when  the  summons  is  issued  by  the 
clerk,  provided  that  actual  service  thereof  is  made  with  due 
diligence. 

Former  $  26  and  first  sentence  of  former  {  30  combined  and  amended. 
|  20  originally  revised  from  L.  1882,  eb.  410,  f  129U;  fi  30  oriplnalir 
revlHed  from  id.,  |  1303.  The  new  «ection  is  designated  to  obviate  th? 
apparent  conflict  that  ex  luted  between  former  flf  26  and  30  and  to  adtn* 
the  interpretation  that  was  given  to  those  sections  in  Uarkow  r.  X.  Y.  City 
Ry  Co.,    121   App.   Div.   194. 

|  1».   Requisites   of  •amnions. 

The  summons  must  be  addressed  to  the  defendant  by  name,  or. 
if  his  name  is  unknown,  by  a  fictitious  name,  and  must  summon 
him  to  appear  before  the  clerk  .of  the  court  within  five  days  from 
the  date  of  service,  exclusive  "of  the  day  of  service,  and  make 
answer  to  the  complaint.  If  no  written  complaint  is  served  with 
the  summons,  the  plaintiff,  or,  in  case  of  his  inability  to  do  so. 
the  clerk,  must  indorse  upon  or  attach  to  the  summons  a  brief 
statement  of  the  nature  and  substance  of  the  cause  of  action, 
and  the  summons  must  state  the  amount  for  which  the  plaintiff 
will  take  judgment  if  the  defendant  fails  to  appear  and  make 
answer.  The  address  of  the  plaintiff  must  be  stated  on  the  sum- 
mons. The  summons  must  be  subscribed  and  issued  by  the  clerk 
of  the  court  of  the  district  where  the  application  for  the  sum- 
mons is  made,  or  by  the  plaintiff's  attorney  in  his  own  name. 
When  the  summons  is  issued  by  the  plaintifFs  attorney,  be  must 
add  to  his  signature  his  office  and  post-office  address. 

Former  8  27  materially  amended ;  new  matter  added,  f  27  originally  revised 
from  L.  1882,  eh.  410,  §  1297.  Summons  may  now  be  issued  by  plaintifTs 
attorney  and  is  good  until  served,  as  in  the  Supreme  Court,  the  Oanty 
Courts  and  the  City  Court  of  the  city  of  New  York,  f^e  alias  summon*  Is 
abolished  and  tne  provisions  of  former  §  30  relating  thereto  are  omitted. 
The  return  before  the  court  is  likewise  abolished,  the  defendant  now  appearing 
and  joining  ismie  before  the  clerk. 

8  20.  Form  of  summon*. 

The  summons  must  be  in  substantially  the  following  form,  the 
blanks  being  properly  filled: 

MUNICIPAL  COURT  OF  THE  CITY  OF  NEW  YORK, 
BOROUGH    OF * DISTRICT. 

Plaintiff, 

vs. 

Defendant. 
To  the  above-named  defendant: 

You   are   hereby   summoned    to   appear   in   this   action   in  the 

municipal  court  of  the  city  of  New   xork,  borough  of % 

district,  before  the  clerk  of  the  said  court  at  his 

office  at    in  the  borough  of    , 

in  the  city  of  New  York,  within  five  days  after  the  service  of  this 
summons  upon  you,  exclusive  of  the  day  of  service,  and  to  make 
answer  to  the  complaint:  and.  if  you  fnil  to  make  answer,  ju«ljr- 
ment  will  be  taken  against  you  for  the  sum  of  $ ,  with 
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interest  thereon  from  the day  of ,  19. .,  together 

with  the  costs  of  this  action. 

Dated,  New  York  city,  the day  of ,  19... 

or  » 

Attorney  for  the  plaintiff.  Clerk. 

(Office  and  post-office  address.) 
Plaintiff's  address 

Former  S  28  amended  and  revised  to  conform  to  new  f  19.  f  28  new  tn 
former  Municipal  Conrt  Act. 

|  21.  Method  of  serving;  ■amnion*. 

1.  The  summons  may  be  served  upon  the  defendant  within  the 
city  of  Now  York  in  like  manner  as  though  the  summons  issued 
out  of  the  supreme  court,  except  as  otherwise  provided  in  this 
net  or  in  the  rules,  provided  that  it  shall  not  be  served  by 
publication. 

New.  Supersedes  former  $  31.  |  31  originally  revised  from  L.  1882,  ch. 
410,  |  1300.  For  service  of  summons  in  Supreme  Court  see  Code  Civ.  Pro., 
|  426  et  seq. 


|  22.  Who    may    serve    summon*    or    precept*    proof    of 
service. 

1.  Personal  service  of  summons  or  service  of  a  precept  in  sum-  ^  V.  * 


raary  proceedings  shall  be  made  by  a  marshal  or  by  any  other  n    \   1 
person  over  the  age  of  eighteen  years  and  not  a  party  to  the  y.  J    L/ 
action.  /j 

2.  Proof  of  service   shall   be   made   by   the   certificate  of   the^C^ 
marshal  or  by  the  affidavit  of  the  person  by  whom  the  service  ~ 
was  made;  and  such  certificate  or  affidavit  shall  be  indorsed  upon  I  CI  v  U 
or  annexed  to  the  summons  or  precept.                                                  '    ■ 

3.  Within  two  days  after  service,  the  summons,  or  the  sum-      .^^ 
mons  and  complaint  if  the  complaint  was  served  with  the  sum-*' 
mons,  must  be  filed   with  proof  of  service  in  the  office  of  the 

clerk  in  the  district  where  the  action  is  pending. 

Former    \    36    revised    and    amended    to    conform    to    new    practice,      f    36 
originally  revised  from  L.   1882,  cb.  410,   |   1301. 

f  23.   Substitutes  for  personal  service  of  summons. 

An  order  for  the  service  of  a  summons  upon  a  defendant  re- 
siding within  the  city  of  New  York  may  be  made  by  the  court  in 
the  district  in  which  the  action  is  brought,  upon  satisfactory 
proof,  by  the  affidavit  of  a  person  not  a  party  to  the  action,  that 
proper  and  diligent  effort  has  been  made  to  serve,  the  summons 
upon  the  defendant,  and  tbat  the  place  of  his  sojourn  cannot  be 
found,  or  if  he  is  within  the  city  that  he  avoids  service  so  that 
personal  service  cannot  be  made.  The  contents  of  the  order,  the 
method  of  service  of  the  summons,  the  proof  of  service  thereof, 
and  the  method  of  filing  the  order  and  the  papers  on  which  it 
was  granted  shall  be  the  same  as  though  the  summons  were 
issued  ont  of  the  supreme  court,  unless  otherwise  provided  by 
the  rules;  except  that  the  service  must  be  made  and  the  order 
and  papers  filed  with  the  clerk  within  five  days  after  the  order  is 
granted.  On  filing  proof  of  due  service,  the  summons  is  deemed 
served,  and  the  same  proceedings  may  be  taken  thereupon  as  if 
personal  service  thereof  had  been  made,  except  that  no  execu- 
tion against  the  person  shall  issue  upon  a  judgment  entered  upon 
such  service. 

Former  fl  32-34  revised  and  amended  to  conform  to  new  practice. 
If  32-34  originally  revised  from  Codp  Civ.  Pro..  $1  435-487.  See  Code  Civ. 
Pro.,  |  436  et  seq. 
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|  24.  Endorsement  upon  ■anmoni  In  action  for  penalty. 

If  no  written  complaint  is  delivered  to  the  defendant  in  an 
action  for  a  penalty  or  forfeiture,  the  summons  and  the  copy 
thereof  delivered  to  the  defendant  must  bear  an  endorsement 
substantially  in  the  following  form:  "according  to  the  pro- 
visions of,"  adding  such  a  description  of  the  section  of  the  statute 
or  ordinance  as  will  identify  it  with  convenient  certainty. 

Former  f  38  amended  in  form.  I  88  originally  revised  from  Code  Clr. 
Pro.,    |   1897. 

|  25.  Endorsement  npon  mmmoni  for  execution  ajrainst 
the  person. 

If  no  verified  complaint  is  served  with  the  summons  in  an  action 
where  execution  against  the  person  may  issue  upon  the  judgment, 
the  summons  and  the  copy  delivered  to  the  defendant  must  bear 
an  indorsement  substantially  in  the  following  language:  **  Plain- 
tiff claims  defendant  is  liable  to  arrest  and  imprisonment  in  this 
case." 

Former  f  39  amended  in  form.     I  89  new  in  former  Municipal  Court  Act. 

|  26.  Guardian  ad  litem. 

When  a  guardian  is  necessary  he  must  be  appointed  by  the 
court  as  follows: 

1.  If  the  infant  is  plaintiff,  the  appointment  must  be  made 
before  the  summons  is  issued,  upon  the  application  of  the  infant, 
if  he  is  of  the  age  of  fourteen  years  or  upwards;  if  under  that 
age,  upon  the  application  of  some  relative  or  friend.  The  con- 
sent in  writing  of  the  guardian  to  be  appointed  and  to  be  liable 
for  costs  if  he  fails  in  the  action,  must  be  filed  with  the  clerk  of 
the  court  in  the  district  where  the  action  is  brought,  except  that 
the  guardian  shall  not  be  liable  for  costs  where  the  plaintiff  has 
received  leave  to  prosecute  as  a  poor  person. 

2.  After  the  filing  of  proof  of  service  of  the  summons  against 
an  infant  defendant,  no  other  proceeding  shall  be  taken  in  the 
action  until  a  person  has  been  appointed  as  his  guardian  for  the 
purpose  of  the  action.  Upon  the  nomination  of  the  defendant, 
the  court  must  appoint  a  proper  person  for  that  purpose,  but  if 
the  defendant  neglects  or  refuses  to  nominate,  the  court  may,  on 
application '  of  the  plaintiff,  appoint  any  proper  person  as  a 
guardian  upon  the  filing  of  such  person's  written  consent  with 
the  clerk.  The  guardian  bo  appointed  is  not  responsible  for 
costs. 

3.  Where  no  guardian  has  been  appointed,  as  in  this  section 

provided,   the  court  shall,   at  any  time  before  judgment,   make 

such  appointment.     The  guardian  so  appointed  is  not  responsible 

for  costs. 

Former  I  41  amended;  subd.  3  new.  {  41  originally  revised  from  Code 
Civ.   Pro.,    |  2888;   L.   1882,   ch.  410,   f   1296. 

•   |  27.   [Am'd,  1916.]     Joinder   of  parties i   interpleader. 

1.  Except  as  otherwise  expressly  provided  in  this  act,  all  ques- 
tions as  to  the  joinder  of  parties  shall  be  determined  by  the  pro- 
visions of  law  applicable  to  like  cases  in  the  supreme  court. 

2.  No  action  shall  be  defeated  by  the  nonjoinder  or  misjoinder 
of  parties.  The  names  of  new  parties  may  be  added  and  the 
names  of  parties  misjoined  may  be  struck  out,  by  order  of  the 
court,  at  any  stage  of  the  cause  and  upon  such  terms  as  justice 
may  require. 

3.  Upon  the  application  of  the  defendant  in  an  action  brought 
*o  recover  upon  a  contract  or  to  recover  a  chattel,  the  court  may 
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make  an  order  of  interpleader  or  an  order  joining  adverse  claim- 
ants as  parties  defendant,  according  to  the  provisions  of  law 
applicable  to  like  cases  in  the  supreme  court. 

4.  The  deposition  of  a  party  to  an  action  in  this  court  or  of  a 
person  who  expects  to  be  a  party  to  an  action  about  to  be 
brought  in  this  court  may  be  taken  at  his  own  instance  or  at  the 
instance  of  an  adverse  party,  or  by  a  co-plaintiff  or  co-defendant 
at  any  time  before  or  during  the  trial,  in  the  same  manner  as 
such  depositions  are  taken  under  the  provisions  of  law  applicable 
to  like  cases  in  the  supreme  court. 

SuUl.   4   added   by   L.    1916,    cb.   610,   In   effect  Sept.   1,    1916. 

Supersedes  former  ||  42,  43  and  187.  Subdivision  2  1b  bi  aed  upon  New 
Jeney  Prac.  Act  of  1912,   I  9. 

See  Code  Civ.  Pro.,  |  446  et  aeq.,  and  |  820. 

|  28.  Prosecuting;  or  defending  as  a  poor  person. 

Except  as  otherwise  expressly  provided  in  this  section  or  in  the 
rules  of  the  court,  a  person  may  obtain  leave  to  prosecute  or  de- 
fend an  action  as  a  Door  person  and  to  have  an  attorney  assigned 
to  conduct  his  case,  in  accordance  with  the  provisions  of  law  ap- 

f>licable  to  like  cases  in  the  supreme  court.  The  petition  for  such 
eave  may  be  verified  before  the  clerk  of  the  court  in  the  district 
where  the  action  is  brought,  and  the  certificate  of  the  clerk  that 
he  has  inquired  into  the  facts  of  the  case  and  that  in  his  opinion 
the  plaintiff  has  a  prima  facie  cause  of  action  or  that  the  de- 
fendant has  a  prima  facie  defense,  as  the  case  may  be,  shall  have 
the  same  force  and  effect  as  the  certificate  of  an  attorney. 

Supersedes  former  If  45-53.     See  Code  Civ.  Pro.,   f  458  et  seq. 

Note  to  Titus  II. —  Other  former  sections  bare  been  disposed  of  as  follows : 
|  29  transferred  to  |  175;  |  35  to  f  129;  S  44  to  S  174;  ff  37  and  40 
omitted. 
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TITLE  III. 

Provisional    remedies    and    actions    to    foreclose    liens   on 

chattels. 

Article  1.  Arrest. 

2.  Attachment. 

3.  Replevin. 

4.  Action  to  foreclose  a  lien  on  a  chattel. 

ARTICLE  FIRST. 

Arrest. 

Sec.  20.  Grounds  of  arrest. 

30.  Procedure. 

31.  Return  of  summons;   directions  in  order. 

32.  Proceeding*   after   arrest;    detention    of    defendant:    adjonnimeot  of 

trial. 

33.  Pin iu tiff  to   be  notified   of  arrest. 

34.  Discharge  on  giving  bail  or  making  deposit;   bond  for   jail  Hbertir*. 

35.  (JualiflcationH  of  bail. 

36.  Papers    to    be   delivered    by    marshal;    notice    of    rejection    of   ball: 

notice   <if  Justification  of  bail. 

37.  Discharge  on  motion. 

38.  Motion  to  reduce  ball  or  to  increase  security  given  by   plaintiff. 

|  20.  Grounds  of  arrest. 

A  defendant  may  be  arrested  in  any  case  of  which  this  eonrt 
has  jurisdiction  nnd  in  which  he  might  be  arrested  were  the 
action  brought  in  the  supreme  court. 

Substitute  for  former  5  56.  See  Code  Civ.  Pro.,  |  549,  which  cover* 
everything  material  in  former  section. 

The  limitations  as  to  the  amount  ($100)  In  subdivisions  3  and  4  of  former 
section  are  omitted.  They  do  not  apply  to  the  cases  specified  In  the  • -flirt- 
sulKlivisions.  and  there  is  no  such  limitation  applicable  to  arrest  In  uia^r 
courts  of  record. 

Former  subdivision  1  omitted  because  deemed  unfair  to  residents  of  the  State 
who  do  not  n-side  in  the  City  of   New  York. 

Former  |  55   omitted  because  covered  by  new   g   151. 

|  30.  Proceedure. 

The  procedure  in  cases  of  arrest,  including  the  charging  and 
exoneration  of  bail,  shall  conform  as  nearly  as  may  be  to  the 
procedure  in  like  cases  in  the  supreme  court,  except  as  otherwi<e 
provided  in  this  title;  and  the  provisions  applicable  to  a  sheriff  in 
such  cases  shaU  apply  to  the  marshal.  The  order  of  arrest  must 
l>e  issued  by  the  clerk  when  granted  by  the  court  or  a  justice 
thereof. 

New.  Supersedes  former  |  57  and  much  of  the  matter  in  other  section*  of 
this  article.  See  Code  Civ.  Pro.,  eh.  7,  tit.  1.  Affidavit  and  undertaking  to 
1)0  furnished  by  plaintiff,  see  Code  Civ.   Pro..   Si  557,   550.   560.   10941. 

Code  Civ.  Pro..  81  501-601  (eh.  7.  tit.  1.  art.  4)  relating  to  charging  a*«l 
exoneration  of  bail  did  not  apply  to  this  court  (Code  Civ.  Pro.,  f  3347, 
subd.  3)  :  yet  the  subject  matter  thereof  was  not  contained  in  the  former  act. 
either  expressly  or  by  reference. 

As  to  marshals,  see  new  |   151. 

I  31.  Return  of  summons;  directions  in  order. 

When  an  order  of  arrest  is  issued  to  accompany  the  summons, 
the  summons  must  be  made  returnable  to  the  court  immediately 
upon  the  arrest;  the  order  of  arrest  must  so  direct  and  must  fix 
the  sum  in  which  the  defendant  may  be  let  to  bail. 

Former  f  58  rewritten.  I  58  originally  revised  from  I-  1882,  cfa.  410. 
*  1307. 
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A  32.   Proceeding*    after    arrest;    detention    of   defendant; 
Jonrnnient   of  trial. 

1.  The  marshal,  upon  arresting  the  defendant  by  virtue  of  such 
an  order,  must  at  the  same  time  serve  upon  him  the  summons  and 
a  copy  of  the  order  of  arrest  and  of  the  papers  upon  which  it  was 
granted.  Unless  bail  is  given  or  the  deposit  made  as  prescribed 
by  law,  the  marshal  upoi.  arresting  the  defendant  must  take 
him  forthwith  before  the  court  in  the  district  where  the  action 
is  pending;  but  if  the  court  is  not  then  in  sessiou,  he  must  take 
him  to  the  jail  of  the  county  embracing  said  district,  to  be  kept 
there  until  the  next  day  when  the  court  is  in  session,  on  which 
day  the  marshal  must  take  him  before  the  court;  and  thereafter 
the  defendant  must  be  kept  in  the  jail  until  discharged  by  law, 
except  that  the  court  or  a  justice  thereof  must  direct  that  he  be 
brought  into  court  at  the  trial  and  may  direct  that  he  be  brought 
into  court  at  any  other  time. 

2.  The  detention  of  the  defendant  shall  in  no  case  exceed  two 
days,  excluding  Sundays  and  legal  holidays,  from  the  time  of  his 
first  being  taken  before  the  court,  unless  within  that  time  the  trial 
of  the  action  is  commenced  and  continued  without  unnecessary 
interruption  or  unless  an  adjournment  is  granted  at  the  defend- 
ant's request.     An  adjournment  for  more  than  two  days  may  be 

f ranted  on  application  of  the  plaintiff,  provided  that  the  de- 
endant  be  discharged  from  custody,  in  which  event  the  action 
may  proceed  and  the  defendant  will  be'  liable  to  arrest  on  execu- 
tion if  judgment  is  recovered  against  him. 

Former  |  50  amended  in  form.     Covers  also  nearly  all  of  former  ||  65,  00. 
and  part  of  g   103.     |  59  originally   revised  from  L.    1882,  ch.   410,   IS   1308; 
|   65  originally   revised   from   id.,    8    1314;    §   66  origiuully   revised    from    id., 
gg    1315,    1363;    g    193,   as   amended   by    L.    1910,    ch.    183,    originally   revise 
from  Id.,  SI  1362,   1363. 

|  33.  Plaintiff  to  be  notified  of  arrest. 

The  marshal  making  the  arrest  must  immediately  give  notice 
thereof  to  the  plaintiff  and  indorse  on  the  order  of  arrest  and 
subscribe  a  certificate,  stating  the  time  of  serving  and  of  giving 
notice  to  the  plaintiff. 

Former  |  61  retained.  g  61  originally  revised  from  L.  1881,  ch.  410,  |  1310. 
Former  f  60  omitted  as  unnecessary. 

I  34.  Discharge  on  slvinn*  bail  or  malting-  deposit;  bond 
for  Jail  liberties. 

A  defendant  may  be  discharged  from  arrest  by  giving  bail  or 
depositing  the  sum  of  moiwy  specified  in  the  order  of  arrest,  or, 
when  actually  confined  in  jail  by  virtue  of  an  order  of  arrest  and 
judgment  has  been  rendered  in  the  action,  he  may  at  his  election 
be  admitted  to  the  liberties  of  the  jail  on  giving  the  necessary 
undertaking  therefor,  whether  execution  against  his  person  has 
issued  or  not. 

Covers  all  of  former  I  64  that  is  now  material  in  view  of  new  8  30. 
Includes  last  sentence  of  former  g  65.  gg  64,  65  originally  revisit  from 
L.  1881,  ch.  410.  gg  1313,  1314.  For  bail  and  deposit  in  Supreme  Court 
practice,  see  Code  Civ.  Pro.,  gg  573-576,  582  et  seq. ;  and  for  undertaking 
for  Jail  liberties,   see  id.,   g    149  et  seq. 

Former  gg  62  and  67  omitted  as  unnecessary.  Former  g  63  covered  by  new 
g  30:  former  g  65  covered  by  new  gg  32  and  34.  The  former  practice  provided 
for  three  bail  bonds. 

f  30.   Qualifications  of  bail. 

The  qualifications  of  baU  shall  be  the  same  as  those  prescribed 
in  like  cases  in  the  supreme  court,  except  that  each  of  them  mu:;t 
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be  a  resident  of  and  a  freeholder  or  a  householder  within  the  city 
of  New  York. 
Supersedes  former  |  04.     See  Code  Civ.  Pro.,   |  979. 


|  30.  Papers  to  be  delivered  by  marahal;  notice  of  rej< 
tiou   of   ball}   notice   of  justification   of   bail. 

1.  Within  two  days  after  bail  is  given  the  marshal  must  deliver 
to  the  plaintiff  or  his  attorney  copies  certified  by  the  marshal  of 
the  order  of  arrest,  return  and  undertaking. 

2.  Notice  that  plaintiff  does  not  accept  the  bail  must  be  served 

•upon  the  marshal  within  two  days  after  said  copies  are  delivered. 

Notice  of  justification  of  bail  must  be  served  within  two  days 

after  the  notice  aforesaid,  and  the  time  of  justification  shall  be 

not  more  than  three  days  after  the  service  of  the  notice  thereof. 

Code   Cir.    Pro.,    |f    577-578   modified.      For   Justification   of   bail    see  Code 
Civ.   Pro.,   fS  580-581. 

i  37.  Discbara*e  on  motion. 

The  defendant  may  move  for  his  discharge  from  arrest  an 
follows: 

1.  Without  notice,  on  the  plaintiff's  appearance  In  court. 

2.  On  two  days'  notice,  at  any  time  before  judgment. 

3.  On  one  day's  notice,  if  the  plaintiff  fails  to  issue  execution 
within  twenty-four  hours  after  he  is  entitled  to  do  so. 

Substitute  for  former  |  68.  See  Code  Civ.  Pro.,  I|  507-568.  Former  I  68 
omitted  because  oovored  by  Code  Civ.  Pro.,  |  564.  Former  f  70  omlttrd 
because  covered  by  various  Code  provisions  adopted  by  this  article. 

S  38.  Motion  to  reduce  bail  or  to  increase  •ecnrity  a-iveB 
by  plaintiff. 

A   motion  to  reduce  the  amount   of  bail   or  to   increase  "the 
amount  of  the  security  given  by  the  plaintiff,  or  both,  may  be 
made  by  the  defendant  on  two  days'  notice  at  any  time  before 
judgment. 
New.     See  Code  Civ.  Pro.,  §g  567-568. 
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ARTICLES   SE3COHD. 

Attachment, 

8ec.  39.  In  what  actions  granted. 

40.  Grounds;  affidavit. 

41.  Issuance  and  contents  of  warrant, 

42.  Undertaking  by   plaintiff. 

43.  Execution  of  warrant;   inventory. 

44.  Property  subject  to  levy. 

45.  Manner  of  making  levy;  effect  of  levy  and  certificate  of  sale. 

46.  Certificate  of  defendant's  Interest  In  property. 

47.  Actions  by  marshal. 

48.  Service  of  summons,  warrant  and  inventory. 

49.  Undertaking    by   defendant    to   reclaim    property. 

50.  Claim  by  third  person ;  bond  and  delivery  thereupon. 

51.  Judgment  on   bond. 

52.  Action   on    undertaking    when    warrant    vacated. 

53.  Return  by  marsh.;!  attaching. 

54.  Vacating  or  modifying  warrant  and   Increasing  security. 

55.  Judgment  when  summons  not   personally  served. 

56.  Exception    to   and    Justification    of   sureties;    reclaimer    of   attached 

property. 

f  89.  In  what  actions  granted. 

In  an  action  of  which  this  court  has  jurisdiction,  a  warrant  of 
attachment  against  the  property  of  one  or  more  defendants  may 
be  granted  on  the  application  of  the  plaintiff,  if  such  a  warrant 
might  be  granted  were  the  action  brought  in  the  supreme  court. 

Supersedes  former  g  73.  Substitutes  "  may  be  granted  "  for  "  must  be 
granted."  as  the  remedy  is  essentially  discretionary.  See  Code  Civ.  Pro., 
ff  635-637. 

|  40.  Ground*;  affidavit. 

To  entitle  the  plaintiff  to  a  warrant  of  attachment  he  must 
show  by  affidavit  to  the  satisfaction  of  the  court: 

1.  That  a  cause  of  action  for  which  a  warrant  of  attachment 
may  be  granted  exists  against  the  defendant;  and  if  the  action  is 
based  upon  a  breach  of  contract,  that  the  plaintiff  is  entitled 
to  recover  a  sum  stated,  in  excess  of  all  counterclaims  known 
to  him. 

2.  That  the  defendant  is  either  a  foreign  corporation  or  not  a 
resident  of  the  state:  or,  if  the  defendant  is  a  natural  person  and 
a  resident  of  the  city  of  New  York,  that  he  has  departed  or  is 
about  to  depart  therefrom  with  intent  to  defraud  his  creditors 
or  to  avoid  the  service  of  a  summons,  or  keeps  himself  concealed 
with  the  like  intent;  or,  if  the  defendant  is  a  natural  person  or 
a  domestic  corporation,  that  he  or  it  has  removed  or  is  about  to 
remove  property  from  the  city  of  New  York  with  intent  to  de- 
fraud his  or  its  creditors,  or  has  assigned,  disposed  of  or  secreted, 
or  is  about  to  assign,  dispose  of  or  secrete  property  with  the  like 
intent;  or,  where  for  the  purpose  of  procuring  credit  or  the  ex- 
tension of  credit,  the  defendant  has  made  a  false  statement  in 
writing  under  his  own  hand  and  signature,  or  under  the  hand  and 
signature  of  a  duly  authorized  agent  made  with  his  knowledge 
and  acquiescence,  as  to  his  financial  responsibility  or  standing; 
or,  that  the  defendant,  being  a  natural  person  of  full  age  and  a 
resident  of  the  state,  has  been  continuously  without  the  state 
for  the  space  of  six  months  or  more  immediately  before  the  ap- 
plication, and  either  that  he  has  not  made  a  designation  of  a 
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person  upon  whom  to  serve  a  summons  in  his  behalf  as  prescribed 
m  section  four  hundred  and  thirty  of  the  code  uf  civil  procedure, 
or  that  a  designation  so  made  no  longer  remains  in  force. 

The  affidavit  must  be  filed  in  the  office  of  the  clerk  of  the  court 
in  the  district  in  which  the  action  is  brought. 

Former  8  74  amended  In  form.  |  74  originally  revised  from  L.  1882,  eh. 
410,   9  1317. 

§  41.   iMtmauce  and  contents  of  warrant. 

The  warrant  may  be  granted  by  the  court  or  a  justice  thereof 
and  must  be  issued  by  the  clerk,  when  the  summons  is  issued  or 
at  any  time  after  the  commencement  of  the  action  and  before 
final  judgment.  It  must  briefly  recite  the  grounds  of  the  attach- 
ment and  must  require  the  marshal  to  whom  it  is  delivered  t<> 
attach  and  safely  keep  so  much  of  the  defendant's  personal  prop- 
erty as  will  satisfy  the  plaintiffs  demand,  together  with  the  co^t> 
and  expenses  of  the  action,  and*  forthwith  make  return  of  hi< 
proceeding  thereon  to  the  court.  The  amount  of  the  plaintiff's 
demand  must  be  specified  in  the  warrant. 

Former  §  75  amended  ho  an  to  conform  to  new  practice  and  omit  on- 
necessary  details,  f  75  originally  revised  from  L.  1SS2,  ch.  J 10,  f  131  Jv. 
Attachment  may   be  granted  at  any  time  before  judgment. 

§  42.   Undertaking*  by  plaintiff. 

Before  granting  the  warrant  the  court  or  a  justice  thereof 
must  require  the  plaintiff  to  give  an  undertaking  to  the  defend- 
ant, with  one  or  more  sureties  approved  by  the  court  or  a  justice 
thereof  to  the  effect  that  if  the  defendant  recovers  judgment  or 
the  warrant  of  attachment  is  vacated,  the  plaintiff  will  pay  all 
costs  which  may  be  awarded  to  the  defendant  and  all  damages 
which  he  may  sustain  by  reason  of  the  attachment,  not  excetd- 
ing  the  sum  specified  in  the  undertaking,  which  must  be  at  least 
twice  the  amount  of  the  plaintiff's  demand  as  stated  in  the  war- 
rant and  in  no  case  less  than  two  hundred  dollars,  and  that  if 
the  plaintiff  recovers  judgment  he  will  pay  to  the  defendant  all 
money  received  by  him  from  property  taken  by  virtue  of  the  war- 
rant or  upon  any  bond  given  therefor,  above  the  amount  of  the 
judgment  and  interest  thereon. 

Former  S  70  retained  with  formal  amendments,  f  76  originally  revised 
from  l.  iss'2,  cb.  410.  |  1319.  The  undertaking  affords  greater  security  to 
defendant  than  that  prescribed  by  Code  Civ.  Pro.,   g  640. 

|  43.   Execution  of  'warrant;  inventory. 

The  marshal  to  whom  the  warrant  of  attachment  is  delivered 
must  obey  the  directions  therein  contained  and  must  immediately 
make  an  inventory  of  the  property  attached,  stating  therein  the 
estimated  value  of  each  article  or  item. 

g§  4:i-45  suiMTKtNlod  former  85  77,  78.  |  77  originally  revised  from  L.  1SS2- 
cb.  410.  $  ia2o;  C<wle  Civ.  Pro.,  §8  147,  148.  *  7  originally  revised  fnun 
Code  Civ.    Tro.,    {   040.     See  Code  Civ.  Pro.,  Si  644-649,  6M. 

§  44.   Property  subject  to  1/evy. 

An  attachment  may  be  levied  upon  any  property  within  the  city 
of  New   York   upon  which  an   attachment  may   be  levied   in  ah 
action   in  the  supreme  court,   except  real  property  and  interests 
therein. 
See  note  to  §  43. 
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I  45.  Manner  of  making  levy;  effect  of  levy  and  certifi- 
cate of  sale. 

The   manner  of  making   the*  levy,   the  effect  thereof  and  the 
effect  of  the  marshal's  certificate  of  sale,  shall  be  governed  by 
the  provisions  applicable  to  like  cases  in  the  supreme  court. 
See  note  to  |  43. 

|  46.  Certificate  of  defendant's  interest  in  property. 

Upon  application  of  a  marshal  holding  a  warrant  of  attach- 
ment, a  certificate  of  the  defendant's  interest  in  property  or  in  a 
debt  or  demand  owing  to  him  must  be  furnished  to  the  marshal, 
and  a  person  may  be  ordered  to  attend  before  the  court  and  sub- 
mit to  an  examination  in  respect  thereto,  according  to  the  pro- 
visions applicable  to  like  cases  in  the  supreme  court. 
Supersede*  former  IS  79-80.     See  Code  of  Civ.  Pro.,  §|  650-051. 

|  47.  Actions   by  marshal. 

The  duties  and  powers  of  a  marshal  with  respect  to  the  collec- 
tion of  debts,  effects  and  things  in  action  attached  by  him,  and 
with  respect  to  the  maintenance  by  him  of  actions  and  special 
proceedings  to  reduce  personal  property  to  his  possession,  shall  be 
the  same  as  those  of  a  sheriff,  subject  to  the  provisions  of  section 
one  hundred  and  fifty-one  of  this  act. 

Supersedes  former  J  81.  See  Code  of  Civ.  Pro.,  |  055.  Original  §  82 
omitted  because  covered  by  new  $  151  of  this  Act  and  by  §  700  of  the  Code 
of  Civil  Procedure. 

S  48.  Service  of  summons,  warrant  and  inventory. 

Immediately  upon  making  tjie  inventory  the  marshal  must  serve 
the  summons,  if  it  has  not  yet  been  served,  together  with  the 
warrant  of  attachment  and  inventory,  upon  the  defendant  by 
delivering  to  him  personally  n  copy  of  each,  if  he  can  with  rea- 
sonable diligence  be  found  within  the  city,  or,  if  he  cannot  be  so 
found,  by  leaving  a  copy  of  each,  certified  by  the  marshal,  at  the 
last  place  of  residence  of  the  defendant  in  the  city,  with  a  per- 
son of  suitable  age  and  discretion,  or,  if  such  person  cannot  be 
found  there,  by  posting  them  on  the  outer  door,  and  also  deposit- 
ing another  copy  of  each  in  the  postoffice,  inclosed  in  a  sealed 
post-paid  wrapper,  directed  to  the  defendant  at  his  residence;  or, 
if  the  defendant  has  no  place  of  residence  in  the  city,  by  deliver- 
ing them  to  the  person  in  whose  possession  the  property  attached 
is   found. 

If  personal  service  of  the  summons  upon  the  defendant  has  pre- 
viously been  made,  the  marshal  must  serve  the  warrant  and  in- 
ventory as  herein  provided. 

Former  |  83  amended  so  as  to  conform  to  the  new  practice  of  serving 
summons,     f  83  originally  derived  from  L.   1882,  ch.  410,  |  1321. 

|  40.  Undertaking:  by  defendant  to  reclaim  property. 

The  defendant  or  his  attorney  or  agent  may  at  any  time  before 
judgment  is  rendered,  execute  and  deliver  to  the  marshal  an 
undertaking  to  the  plaintiff  in  a  sum  specified  therein,  at  least 
twice  the  value  of  the  property  attached,  as  stated  in  the  in- 
ventory, with  one  or  more  sureties  approved  by  a  justice  of  the 
court,  and  to  the  effect  that  if  judgment  is  rendered  against  the 
defendant  and  an  execution  is  issued  thereon  within  six  months 
after  the  giving  of  the  undertaking,  the  property  attached  shall 
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bo   produced   to   satisfy  the  execution.    Thereupon  the  marshal 
must  deliver  the  property  to  the  defendant. 

Former  I  84  slightly  amended.  |  84  originally  revised  from  L.  1882,  ck. 
410,  S  1322.  The  bond  mentioned  In  Code  of  Civ.  Pro.,  ||  658-a,  687  and 
688  is  different. 


|  50.  Claim   by   third   person  j    bond    and    delivery    tnei 

upon. 

If  a  person  not  a  party  to  the  action  claims  any  property  at- 
tached, which  is  not  reclaimed  by  the  defendant  as  prescribed  in 
the  last  section,  he  may  at  any  time  after  the  seizure  and  before 
execution  is  issued,  execute  and  file  with  the  clerk  a  bond  to 
the  plaintiff,  with  one  or  more  sureties  approved  by  a  justice,  in 
a  penalty  at  least  twice  the  value  of  the  property  claimed,  and 
conditioned  that,  in  an  action  upon  the  bond  to  be  commenced 
within  three  months  thereafter,  the  claimant  will  establish  that 
he  was  the  general  owner  of  the  property  claimed  at  the  time  of 
the  seizure;  or,  if  he  fails  so  to  do,  that  ne  will  pay  to  the  plain- 
tiff  the  value  thereof,  with  interest.  The  marshal  must  thereupon 
deliver  the  property  claimed  to  the  claimant. 

Former  8  85  slightly  amended.     |  85  originally  revised  from  Lb  1882.  en.  410. 
8    1323.      Procedure   prescribed   by   88   50-52   more  simple   than   that   of   the 

Supreme  Court. 

|  51.  Judgment  on  bond. 

A  judgment  for  the  plaintiff  in  an  action  on  a  bond  given  as 
prescribed  iu  the  last  section  must  award  to  him  the  value  of  the 
property  seized  and  delivered  to  the  claimant,  with  interest 
thereon  from  the  time  of  the  delivery.  If  the  amount  so  re- 
covered exceeds  the  amount  which  the  plaintiff  recovers  in  the 
action  in  which  the  warrant  of  attachment  was  issued,  he  is 
liable  to  the  defendant  for  the  excess. 

Former    8    86   slightly    amended.      8    86   originally   revised   from    L.    1882, 
ch.  410,   8   1324. 

8  52.  Action  on  undertaking:  when  warrant  vacated. 
If  the  warrant  of  attachment  is  vacated  or  annulled  the  de- 
fendant may  maintain  an  action  upon  the  bond  and  undertak- 
ing specified  in  the  last  two  sections,  in  his  ownname,  in  the 
same  manner  and  with  the  like  effect  as  the  plaintiff  might  have 
done  if  the  warrant  had  remained  in  full  force. 

Former  8  87.     8  87  originally  revised  from  L.  1882,  chap.  410,   8  1325. 

8  53.  Return   by  marshal   attaching:. 

The  marshal  executing  the  warrant  of  attachment  must  at 
the  time  when  and  the  place  where  it  is  returnable  make  a  re- 
turn thereto  under  his  hand,  stating  all  his  proceedings  thereon, 
lie  must  deliver  to  the  clerk,  with  the  return,  each  bond  or 
undertaking  delivered  to  him,  pursuant  to  any  of  the  foregoing 
provisions  of  this  article,  and  a  copy,  certified  by  him,  of  the 
inventory  of  the  property  attached.  The  return  must  state  the 
manner  in  which  the  warrant  and  inventory  were  served,  and. 
if  they  were  served  otherwise  than  by  delivering  a  copy  thereof 
to  the  defendant  personally,  the  reason  therefor  and  the  name 
of  the  person  to  whom  the  copy  was  delivered,  unless  his 
name  is  unknown  to  the  marshal,  in  which  case  the  return 
must  describe  him  so  as  to  identify  him  as  nearly  as  may  be. 

Former  8  88  slightly  amended.     8  88  originally  revised  from  L.  1882.  em, 
410,   8   1826. 

1584 


THE  MUNICIPAL  COURT  CODE. 

|  54.  Vacating*    or    modifying    warrant     ami    Increasing* 
security. 

The  court  may  of  its  own  motion  vacate  a  warrant  of  attach- 
ment at  any  time  on  the  ground  that  the  issuance  of  the  war- 
rant was  unauthorized.  A  motion  to  vacate  or  modify  a  warrant 
of  attachment  or  to  increase  the  security  driven  by  the  plaintiff 
may  be  made  on  at  least  one  day's  notice.  In  all  other  respects 
the  motion  shall  be  governed  by  the  provisions  applicable  to  such 
motions  in  the  supreme  court. 

Supersedes  former  |  80.     See  Code  of  Civ.  Pro.,  ||  682,  683,  686.     Former 
|  90  omitted  as  unnecessary. 

|  56*  Judgment   when   summons    not    personally    served. 

If  the  defendant  has  not  appeared  generally,  and  the  summons 
has  been  served  otherwise  than  personally,  and  his  property  has 
been  duly  attached  by  virtue  of  a  warrant  which  has  not  been 
vacated,  the  judgment  is  only  presumptive  evidence  of  his  indebt- 
edness in  an  action  subsequently  brought. 

Former  |   91   amended;   last  sentence  transferred  to   §   135,   snbd.  3.     |  91 
originally  revised  from  L.   1882,   ch.   410,    f   1329. 

|  56.  Exception  to  and  justification  of  sureties ;  reclaimer 
of  attached  property. 

The  provisions  of  this  act  contained  in  sections  sixty-two  to 

sixty-six, ,  inclusive,  shall  apply  as  nearly  as  may  be  to  cases  of 

attachment  of  property. 

Former  1  92  amended. 
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ARTICLE  THIRD. 

Replevin, 

Sec.  57.  When  action  of  replevin  will  Ho. 

58.  When   chattel   may   be   replevied ;   affidavit  and   node: 

59.  Requisition   to   replevy. 

60.  How  executed  and  served. 

61.  Return  to  requisition. 

62.  Exception  to  and  justification  of  sureties. 

63.  Defendant's  reclaimer  of  chattel. 

64.  Qualifications  of  sureties. 

65.  Method  of  justifying. 

66.  Allowance  of  undertaking. 

67.  Practice  in  supreme  court  applicable. 

68.  Third   party  may  interplead  and   defend. 

69.  Defendant  may  demand  judgment  for  return  of  chattel. 

I  57.    When  action  of  replevin  will  lie. 

An  action  to  recover  a  chattel,  with  or  without  damages  for 
the  wrongful  taking,   withholding  or  detention  thereof,   is  main- 
tainable, when  within  the  jurisdiction  of  this  court,  in  the  cases 
where  such  an  action  is  maintainable  in  the  supreme  court. 
Supersedes  former  f  95.     See  Code  of  Civ.  Pro.,   55  1690-1692. 

I   B8.   When     chattel     may     be     replevied;     affidavit     and 

undertaking. 

At  the  time  of  issuing  summons  or  at  any  time  before  joinder 
of  issue  or,  if  the  defendant  makes  default  in  pleading,  at  any 
time  before  entry  of  judgment,  the  plaintiff  may  eau.se  the  chattel 
for  the  recovery  of  which  the  action  is  brought,  to  be  replevied 
by  a  marshal.  For  that  purpose  he  must  file  with  the  clerk 
an  affidavit  and  undertaking  which  shall  be  governed  by  the 
provisions  of  law  applicable  to  such  affidavits  and  undertakings 
in  the  supreme  court,  except  as  otherwise  expressly  provided  in 
this  act.  The  sureties  on  the  undertaking  must  be  approved  by 
the  court,  or  a  justice  thereof,  as  hereinafter  provided. 
Supersedes   former   SI   96-100.     See   Code  of  Civ.   Pro.,   ||    1694-1699. 

|  59.  Requisition  to  replevy. 

Upon  submission  of  the  affidavit  and  undertaking,  the  court, 
or  a  justice  thereof,  must  endorse  upon  or  attach  to  the  affidavit  a 
requisition  requiring  the  marshal  to  replevy  the  property  described 
in  the  affidavit.  The  requisition  must  be  issued  by  the  clerk. 
The  affidavit,  undertaking  and  requisition  must  be  delivered  to 
the  marshal. 

Former  |  101  amended.  Section  101  originally  revised  from  L.  1882. 
ch.  410,  f  1333.  Provisions  requiring  return  day  to  be  stated  in  requisition 
and  relating  to  summons  and  return  day  thereof,  omitted  as  inapplicable  to 
new  practice. 

I  00.  How   executed  and   served. 

The  requisition  to  replevv  shall  be  executed  and  the  requisition, 
affidavit  and  undertaking  shall  be  served  in  the  same  manner  as  if 
the  action  were  in  the  supreme  court,  subject  to  the  provisions  of 
section  one  hundred  and  fifty-one  of  this  act.  If  personal  service 
of  the  summons  has  not  been  previously  made,  the  summons  mnst 
be  served  together  with,  and  in  the  same  manner  as,  the  requisi- 
tion, affidavit  and  undertaking. 
Supersedes  former  f|  102-103.     See  Code  of  Civ.  Pro.,  If  1700-1701. 
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|  61.  Return  to  requisition. 

The  marshal  must  make  a  prompt  return  to  the  requisition, 
stating  all  his  proceedings  thereon,  and  tile  it,  with  the  affidavit, 
undertaking  and  requisition  with  the  elerk.  The  return  must 
state  tlie  manner  in  which  the  summons,  affidavit,  requisition 
and  undertaking  were  served  and  the  particulars  of  the  service. 

Former  §  10."  amended.     Section  105  originally  revised  from  L.  1882,  ch.  410, 
S  1335.     Reference   to   return   day   of  Himimuns  omitted. 

8  02.   Exception  to  and  justification  of  Burettes. 

Within  three  days  after  the  chattel  has  been  replevied,  the  de- 
fendant may  serve  upon  the  plaintiff  or  his  attorney  or  upon  the 
marshal  a  written  notice  that  the  defendant  excepts  to  the 
sureties;  otherwise,  he  is  deemed  to  have  waived  all  objections  to 
them.  If  such  notice  is  served  unon  the  marsnal  ho  must  im- 
mediately deliver  it  to  the  plaintiff  or  his  attorney.  Within  three 
days  after  the  service  of  such  notice  the  plaintiff  must  serve  upon 
the  defendant  or  his  attorney  a  notice  that  the  sureties  will  justify 
before  the  court  at  a  specified  time  which  shall  be  not  more  than 
three  days  after  the  service  of  the  notice  of  justification.  At 
the  time  specified  the  sureties,  or  oth  r  sureties  on  a  new  under- 
taking to  the  same  effect  as  the  nrst,  must  appear  and  justify 
before  th     court. 

Former    t   106  amended.     L.    1882,   eh.    410,    f    133G.     Reference   to  return 
day  of  summons  omitted  and   time  fixed  for  Herring  notices. 

8  03.  Defendant's  reclaimer  of  chattel. 

If  the  defendant  does  not  except  to  the  sureties  he  may  file 
with  the  clerk,  within  four  days  after  the  chattel  has  been  re- 
plevied, a  notice  that  he  requires  the  return  of  the  chattel,  and 
with  the  notice  he  must  file  the  following  papers: 

1.  An  affidavit  containing  an  allegation  either  that  the  defend- 
ant is  the  owner  of  the  chattel  or  that  he  is  lawfully  entitled  to 
the  possession  thereof  by  virtue  of  a  special  property  therein,  the 
facts  with  respect  to  which  must  be  set  forth. 

2.  An  undertaking  executed  by  at  least  two  sureties  or  a  duly 
authorized  fidelity  or  surety  company  to  the  effect  that  they  or 
it  are  b*>und  in  a  specified  sum,  not  less  than  twice  the  value  of 
the  chattel  as  stated  in  the  affidavit  of  the  plaintiff,  for  delivery 
thereof  to  the  plaintiff,  if  delivery  thereof  is  adjudged,  and  for 
the  payment  to  him  of  any  sum  which  the  judgment  awards 
against  the  defendant. 

It  the  plaintiff  has  stated  separately  in  his  affidavit  the  value  of 
one  or  more  chattels,  or  classes  of  chattels,  the  defendant  may 
require  a  delivery  of  any  or  all  of  the  chattels  replevied,  and  the 
undertaking  shall  be  conditioned  accordingly. 

Upon  filing  the  undertaking  tne  defendant  must  serve  upon  the 
plaintiff  or  the  latter's  attorney  a  copy  of  the  undertaking  and  a 
notice  that  the  sureties  named  therein  will  justify  before  the 
court  at  a  time  specified,  which  shall  be  not  more  than  three  days 
after  the  service  of  the  notice1. 

Former  |  107  rewritten.  6  107  originally  revised  from  Code  of  ^lv.  Pto„ 
fi   1704,   2025;   L.   1S82,  ch.  410,    §    1337. 

{  04.   Qualification    of    Hnretlen. 

A  surety  may  be  either  an  individual  or  a  fidelity  Oi*  surety 
company  duly  authorized  by  law  to  act  as  surety.  Kach  in- 
dividual surety  must  be: 

1.  A  resident  of  the  city  of  New  York  and  a  freeholder  or  a 
householder  therein. 
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2.  Worth  twice  the  sum  for  which  her  becomes  obligated  in  the 
undertaking,  exclusive  of  property  exempt  from  execution. 

Former   I    108   amended   In   form.      5    108   originally   revised    from    Code  of 
Civ.   Pro.,    |f  679,   2926;   L.   1882,   cb.   410,   |    1338. 

|  66.  Method  of  Justifying:. 

For  the  purposes  of  justification,  each  individual  surety  must 
attend  before  the  court  at  the  time  and  place  mentioned  in 
the  notice  of  justification  and  be  examined  on  oath,  touching 
his  sufficiency,  in  such  manner  as  the  court  in  its  discretion  deems 
proper.  If  required  by  the  adverse  party,  the  examination  must 
be  reduced  to  writing  and  subscribed  by  the  surety. 

A  fidelity  or  surety  company  shall  justify  through  it3  officers 
or  attorney  in  the  manner  required  by  law. 

Former  8   109  rewritten.    *§    109  originally  revis«l  from  Code  of  Civ.  Pro,. 

a   580,   2926;    L.    1882,   ch.   410,    |    1338.      Last  senti-nee  new.      See  Code  of 
v.    Pro.,    |    811. 

|  66.  Allowance  of  undertaking. 

If  the  court  finds  the  surety  sufficient,  it  must  annex  the  ex- 
amination to  the  undertaking,  endorse  its  allowance  thereon  and 
cause  them  to  be  filed  with  the  clerk. 

Former  |  110  amended  by  omitting  the  words  "  or  ball."     f   110  originally 
revised  from  Code  of  Civ.  Pro.,   §8  581,  2926;  L.   1882,  ch.  410,   6  1338. 

|  67.  Practice   in   supreme   court  applicable. 

The  provisions  of  law  applicable  to  an  action  of  replevin 
in  the  supreme  court,  in  so  far  as  they  concern  the  duties  and 
liabilities  of  a  sheriff  with  respect  to  the  taking,  keeping  and 
delivery  of  a  chattel  replevied,  the  proceedings  upon  a  claim  of 
title  by  a  third  person,  the  indemnity  to  be  furnished  by  the 
plaintiff  to  the  sheriff  upon  such  a  claim,  the  defendant's  answer 
of  title  in  a  third  person,  the  method  of  ascertaining  damage* 
on  the  defendant's  default,  the  character  and  contents  of  the 
verdict  or  judgment  and  of  the  execution,  and  the  respective 
rights  of  action  of  the  plaintiff  and  defendant  upon  undertak- 
ings, shall  apply  to  like  matters  in  this  court  in  so  far  as  such 
provisions  can  be  made  applicable  thereto  and  except  as  other- 
wise provided  in  this  act;  and  subject  to  like  exception,  all  such 
provisions  relating  to  a  sheriff  shall  apply  to  a  marshal,  as 
prescribed  in  section  one  hundred  and  fifty-one  of  this  act. 

An  undertaking  to  indemnify  a  marshal  against  a  claim  made 
by  a  third  person  to  the  chattel  replevied  must  be  substantially 
the  same  as  that  given  to  indemnify  a  sheriff  in  a  similar  ease. 
except  that  the  amount  thereof  need  not  be  more  than  double 
the  value  of  the  chattel  claimed  and  except  that  the  sureties 
must  possess  the  qualifications  stated  in  section  sixty-four  of 
this  act. 

Supersedes  former  81  104,  111,  115,  116.  118.  120.  124,  126,  Section  104  b 
covered  by  Code  Civ.  Pro.,  §  1702;  8  111  in  covered  by  Code  Civ.  Pro..  I  17J5; 
8  112  is  covered  by  Code  Civ.  Pro.,  8  1707;  8  113  Is  covered  by  Code  Civ 
Pro..  8  1709;  <  114  la  covered  by  Code  Civ.  Pro..  1  1710:  8  U»  1*  ^TEHr 
by  Code  Civ.  Pro.,  8  1711;  8  116  is  covered  by  Code  Civ.  Pro.,  8  1723; 
8  118  1b  covered  by  Code  Civ.  Pro..  8  1731 :  8  120  Ik  covered  by  Code  Oly. 
Pro.,  88  1726-7;  8  121  la  covered  by  Code  Civ.  Pro.,  8  172*:  8  l2JJ* 
covered  by  Code  Civ.  Pro.,  8  1729:  8  123  Is  covered  by  Code  Civ.  Pro.,  8  1'30*. 
8  124  la  covered  by  Code  Civ.  Pro.,  8  1731 ;  8  126  is  covered  by  Code  Civ. 
Pro.,   8   1733.  ^    . 

The  following  former  sections  have  likewise  been  omitted:  8  l"**  because 
It  Is  a  duplicate  of  Code  of  Civ.   Pro.,   8  1722,  and  contains  merely  a  rala 
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of  substantive  law;  |  125,  because  unnecessary  by  reason  of  new  |  151  and 
Code  of  Civ.  Pro.,  §  1732;  §  127  because  It  Is  merely  a  rule  of  substantive 
law  aud  Is  covered  by  Code  of  Civ.  Pro.,  f  1734,  wbeu  read  with  new  {  151 ; 
S  128,  txvause  It  is  merely  a  rule  of  substantive  law  and  is  a  duplicate  of 
Code  of  Civ.  Pro.,   g  1735;   ||  129-131,   because  unnecessary. 

|  68.  Third   party  may  Interplead   and   defend. 

At  any  time  before  a  chattel  which  has  been  replevied  is  actu- 
ally delivered  to  either  party,  a  person  not  a  party  to  the  action 
who  claims  a  right  to  the  possession  of  the  chattel  so  replevied 
or  any  part  thereof,  which  right  is  claimed  to  have  existed  at 
the  time  when  the  said  chattel  was  replevied,  may  make  an 
affidavit  and  deliver  the  same  to  the  court,  stating  that  he  makes 
such  claim  without  collusion  with  the  defendant,  specifying  in 
such  affidavit  the  chattel  to  which  he  makes  claim,  setting  forth 
the  facts  upon  which  his  right  depends,  and  praying  to  lie  im- 
pleaded as  a  defendant  in  the  action.  The  court  may  thereupon 
grant  leave  to  said  party  to  appear  and  defend,  and  the  provi- 
sions of  this  act  in  relation  to  the  defendant  originally  proceeded 
against,  so  far  as  applicable,  shall  apply  to  the  said  party,  and 
the  court  may  in  its  discretion  make  such  order  or  direct  such 
delivery  of  the  property  as  may  be  just,  and  thereupon  the  entire 
controversy  may  be  determined  in  the  action.  Nothing  in  this 
section,  however,  shall  be  construed  to  affect  the  right  of  any 
party  to  maintain  a  separate  action  or  to  recover  damages  for 
the  wrongful  taking  or  detention  of  a  chattel,  unless  judgment 
is  awarded  against  him  on  the  merits.  In  that  case  the  court 
may  grant  leave  to  said  third  party  to  appear  and  defend,  and 
the  provisions  of  this  act  in  relation  to  the  defendant  originally 
proceeded  against  them  apply  to  said  party. 
Former  §  115-a  amended  In  form.     §   115-a  added  by  L.  1903,  ch.  431. 

|  69.   Defendant    may    demand    judgment    for    return     of 
chattel. 

Where  a  chattel  has  been  replevied  and  the  defendant  has 
not  required  the  return  thereof  pending  the  action,  he  may  in 
his  answer  demand  judgment  for  the  return  thereof,  either  with 
or  without  damages  for  the  taking,  withholding  or  detention. 

Former  |  117  retained  with  formal  changes.     §  117  originally  revised  from 
L.    1882,    ch.   410,    |    1342. 
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article:  fourth. 

Action  to  foreclose  a  lien  on  a  vhattct. 

5ec.  70.  What  doomed  lion   on  chattel. 

71.  Warrant  of  iseiBure. 

72.  Affidavit  and  undertaking. 

73.  When   other  actions   not   maintainable. 

74.  Judgment. 

75.  Marshal's    power    under    execution. 

70.  Exception  to  and  J UNtlrt cation  of  sureties;   reclaimer  of  chattel. 
77.  Application  of  this  article. 

|  70.   What    deemed   lien   on   chattel. 

For  the  purpose  of  this  article  a  chattel  mortgage  to  secure 
the  purchase  price  of  chattels  as  well  as  a  contract  of  con- 
ditional sale  of  personal  property  and  a  hiring  of  personal  prop- 
erty, where  title  is  not  to  vest  in  the  person  hiring  until  payment 
of  a  certain  sum,  shall  be  deemed  a  lien  upon  a  chattel:  and  an 
action  to  foreclose  such  a  lien  may  be  maintained. 

Part  of  former  SS  137  and  139.  §  137  originally  revised  from  Code  of 
Civ.    Pro.,    f    1737;    g    139  amended  by   L.    1910.   ch.   542. 

S  71.   Warrant  of  (leisure. 

In  an  action  to  foreclose  a  lien  upon  n  chattel,  a  warrant  com- 
manding the  marshal  to  seize  the  chattel  and  safely  keep  it  to 
abide  the  judgment,  may  be  granted  by  the  court,  or  a  justice 
thereof,  and  must  be  issued  by  the  clerk.  Sections  sixty  and 
sixty-one  of  this  act  shall  apply,  as  nearly  as  may  be.  to  a  pro- 
ceeding taken  under  this  article. 

Former  §  138  amendi-d.  §  138  originally  revised  from  L.  18S2,  ch.  410. 
f  1330.  References  to  warrant  of  nttnehment  are  omitted,  thus  avoiding 
conflicting  decisions  that  were  rendered  under  former  procedure. 

|  72.   Affidavit  and  undertaking. 

To  entitle  the  plaintiff  to  such  a  warrant  he  must  file  with  the 
clerk  an  undertaking  and  must  show  by  affidavit  to  the  satisfac^ 
tion  of  the  court  that  the  plaiutiff  has  a  lien  on  the  chattel. 
the  amount  thereof  and  the  facts  out  of  which  the  same  arose 
and  that  the  plaintiff  is  not  in  possession  of  the  chattel.  The 
affidavit  must  contain  a  description  of  the  chattels  so  that  they 
can  be  readily  identified.  The  provisions  applicable  to  an  under- 
taking to  procure  a  warrant  of  attachment  shall  apply,  so  far 
as   practicable,   to   the  undertaking  required   by   this   section. 

New. 

§  73.   When   other  actions   not   maintainable. 

Xo  action  of  conversion  or  replevin  arising  on  an  instrument 
mentioned  in  section  seventy  shall  be  maintained  against  the  con- 
ditional vendee,  lessee  or  mortgagor. 

Part  of  former  $  139  amended,     g  139  amended  by  L.  1910,  ch.  542.     Actions 

agaiiMt   transferees  <»f  chattel   permitted. 

8  74.  Judgment. 

In  an  action  to  foreclose  a  lien,  the  judgment  in  favor  of  the 
plaintiff  must  specify  the  amount  of  the  lien  and.  when  the  chattel 
is  not  in  the  custody  of  the  marshal  by  virtue  of  a  warrant, 
must  command  the  marshal  to  seize  the  chattel.  The  judgment 
must   direct    a    sale    by    a    marshal    of   the    chattel    after   fifteen 
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days'  personal  service  of  the  notice  of  sale  upon  the  defendant, 
unless  such  service  shall  be  dispensed  with  by  order  of  the  court, 
to  satisfy  the  lien  and  the  costs,  if  any,  in  like  manner  as  where 
a  marshal  sells  per  so  mil  property  by  virtue  of  an  execution,  and 
the  application  by  him  or  the  proceeds  of  the  sale,  less  his  fees 
and  expenses,  to  the  payment  of  the  amount  of  the  lien  and 
the  costs  of  the  action.  It  must  also  provide  for  the  payment 
of  the  surplus,  if  any,  to  the  owner  of  the  chattel,  and  for  the 
safekeeping  of  the  surplus,  if  any,  by  the  clerk  of  the  court, 
until  it  is  claimed  by  him.  If  a  defendant  upon  whom  the  sum- 
mons is  personally  served  is  liable  for  the  amount  of  the  lien 
or  for  any  part  thereof,  the  plaintiff  may  also  have  judgment 
for  the  deficiency,  if  any.  The  execution  to  be  issued  to  the 
marshal  shall  be  in  accordance  with  the  terms  of  the  judgment. 

Former  |  141  amended.  8  141  originally  revised  from  Code  of  Civ.  Pro.. 
81  1730,  1740.  letter  portion  of  first  sentence  new,  thus  permitting  actions 
without  a   warrant  of   Keizure.     §    140  omitted. 

8  75.   Marshal's   power  under   execution. 

For  the  purpose  of  seizing  a  chattel  by  virtue  of  an  execution, 
the  power  of  n  marshal  is  the  same  as  where  he  is  required  to 
replevy   a   chattel. 

New. 

8  7<$.  Exception  to  and  justification  of  sureties;  re- 
claimer of  chattel. 

Sections  sixty-two  to  sixty-six,  inclusive,  of  this  act  shall  apply, 
as  nearly  as  may  be,  to  a  proceeding  taken  under  this  article. 
New. 

{  77.  Application  of  this  article. 

The  provisions  of  this  aiticle  shall  not  affect  any  right  or 
remedy  to  foreclose  or  satisfy  a  lien  upon  a  chattel  without 
action,  and  do  not  apply  to  a  case  where  another  mode  of  en- 
forcing a  lien  upon  a  chattel   is  specially  prescribed  by   law. 

Former  8  142  slightly  amended.  8  1-42  originally  revised  from  Code  of 
Civ.  Pro.,   8  1741. 
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TITLE  IV. 
Pleadings. 

Sec.  78.  Pleadings;    bills   of  particulars;    special   appearance. 

79.  Joinder  and   severance  of  causes  of  action. 

80.  Judgment  by  default. 
HI.  Offer   of   judgment. 

82.  Complaint. 

83.  Answer;    contents    thereof.  • 

84.  Counterclaim. 

85.  Joinder  and   severance  of   counterclaims. 

86.  Amount  recoverable  on  counterclaim. 

87.  Reply    to  counterclaim. 

88.  Objections  to  jurimliction   and   to  pleadings. 

89.  Objections  which   may  be    taken   by   answer. 

90.  DlHposal  of  objections. 

91.  Judgment  upon   the  pleadings. 

92.  Signature   to  instrument:  when  deemed   genuine. 

93.  Construction   and   amendments   of   pleadings,   judgment   and    proem. 

94.  Order  that  Issues  be  tried  unnecessary   in  action  against  corporation. 

|  78.  Pleading:* 5  bills  of  particulars*  special  appearance. 

Pleadings  in  actions  may  be  oral  or  written,  verified  or  un- 
verified, except  that  the  pleadings  in  an  action  to  establteh  a 
mechanic's  lien  must  be  verified.  Pleadings  shall  consist  of 
complaint  and  answer  and,  when  prdered,  a  reply. 

1.  When  an  action  is  commenced  by  service  of  a  summon* 
only,  a  statement  of  the  nature  and  substance  of  the  plaintiff's 
cause  of  action  shall  be  endorsed  upon  or  annexed  to  the  summons. 

2.  Issue  must  be  joined  within  the  time  limited  by  the  sum- 
mons; provided,  however,  that  when  the  last  day  falls  on 
Saturday  the  defendant  may  answer  on  the  next  business  day. 

3.  If  a  written  complaint  is  served  with  the  summons  a  written 
answer  must  be  filed;  and  if  the  complaint  is  verified,  the  answer 
must,  be  verified;  provided,  however,  that  in  an  action  where 
the  amount  claimed  is  one  hundred  dollars  or  less,  the  defendant, 
if  he  appears  in  person,  may  answer  orally.  When  a  defendant 
auswers  orally  a  statement  of  the  nature  and  the  substance  of 
the  answer  shall  be  endorsed  upon  or  annexed  to  the  summons. 
The  address  of  the  defendant,  or  the  office  and  post-office  address 
of  his  attorney,  shall  be  endorsed  upon  the  summons. 

4.  At  any  time  before  judgment,  the  court  may  direct  the 
filing  of  a   written   pleading,  verified  or  unverified. 

ti.  On  or  before  the  defendant's  last  day  to  answer,  his  time 
to  move  or  answer  may  be  extended  by  filing  with  the  clerk  a 
written  stipulation  of  the  parties,  or  by  order  of  the  court  upon 
cause  shown. 

(i.  The  original  or  u  copy  of  a  contract  or  other  writing  on 
which  a  cause  of  action  or  a  defense  or  a  counterclaim  is  founded 
may  be  filed  with  the  pleading  and  shall  be  deemed  a  part  of 
the  pleading.  Within  three  days  after  service  of  a  written 
demand  by  either  party,  the  adverse  party  shall  file  with  the 
clerk  the  original  or  sworn  com*  of  any  such  contract  or  other 
writing  specified  in  such  demand.  If  the  paper  is  not  duly  filed. 
the  court  may  order  that  it  be  filed  and  may  exclude  it  from 
evidence  if  not  filed  accordingly. 

7.  In  a  proper  case  a  written  demand  for  a  bill  or  particulars 
of  the  complaint  or  counterclaim  may  be  filed  with  the  clerk. 
The  defendant   may   file  his   ^  -*iand   at  the  time  of  answering. 
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The  plaintiff  may  file  his  demand  three  days  after  the  counter- 
claim is  interposed.  In  either  case  a  bill  of  particulars  must 
be  filed  with  the  clerk  within  three  days  after  the  demand  is 
filed  and  the  court  upon  motion  or  notice  may  preclude  the 
party  failing  to  file  such  bill  of  particulars  from  giving  evidence 
of  the  part  or  parts  of  his  affirmative  allegation  of  which  particu- 
lars have  not  been  filed.  The  court  may  order  a  written  bill  of 
particulars,  with  or  without  verification,  to  be  filed  and  served 
by  the  plaintiff  or  by  the  defendant  interposing  a  counterclaim. 
8.  For  the  purpose  of  raising  a  question  not  involving  the 
merits  of  the  action,  a  party  may  appear  specially  by  filing  with 
the  clerk,  on  or  before  the  last  day  for  answering,  a  notice  of 
special  appearance  stating  the  particular  purpose  for  which 
he  appears.  In  that  event  the  case  shall  be  set  down  for  hear- 
ing, and  the  party  thus  appearing  need  not  plead  further  until 
directed  to  do  so  by  the  court. 

Former  I  145  rewritten.  §§  145  amended  by  L.  1908,  ch.  495;  L.  1911, 
ch.  73;  originally  revised  from  Code  of  Civ.  Pro.,  |{  2985,  3120,  3207; 
L.  18S2,  ch.  410,  |  1346.  Practice  changed  and  new  matter  added.  Omits 
reference  to  demurrers  as  they,  are  abolished.  (See  also  ||  88  and  89.) 
Subdivision    6   supersedes    former    |    165. 


|  TO.  Joinder  and  severance  of  causes  of  action. 

The  plaintiff  may  include  in  the  same  complaint  any  cause  of 
action  of  which  the  court  has  jurisdiction,  to'  the  end  that  all 
matters  of  difference  between  the  respective  parties  may,  so  far 
as  practicable,  be  determined  in  one  action;  but  if  it  appears 
to  the  court  that  causes  of  action  so  joined  should  not  be  tried 
or  disposed  of  together,  the  court  may  order  them  to  be  tried 
separately,  ot  that  the  action  be  severed,  and  may  make  such 
other  and  further  orders  as  may  be  necessary  or  expedient  for 
the  separate  disposal  thereof. 

New.  Supersedes  former  |  146,  except  the  last  sentence  thereof,  which 
is  transferred  to  new  j}  136.  Section  Is  In  accordance  with  recommendations 
of  the  New  York  Board  of  Statutory  Consolidation.  (See  Report  of  Board 
of  Stat.   Coneol.,   1912,  pp.   11,  105.) 

f  80.   Jndfrment  by  default. 

If  the  defendant  fails  to  answer  within  the  prescribed  time, 
judgment  for  the  plaintiff  may  be  taken  by  oefault,  without 
application  to  the  court,  in  a  case  in  which  the  complaint  or  the 
statement  endorsed  upon  or  annexed  to  the  summons  sets  forth 
one  or  more  causes  of  action  upon  which  a  judgment  by  default 
may  thus  be  entered  in  an  action  in  the  supreme  court. 

In  such  a  case,  if  a  verified  complaint  has  been  filed  and  served 
with  the  summons,  the  clerk  shall  enter  judgment  forthwith; 
otherwise  the  elork  must  at  plaintiff's  request  ascertain  the 
amount  due  and  enter  judgment  therefor  in  the  manner  pre- 
scribed for  like  cases  in  the  supreme  court.  In  all  other  cases 
where  the  defendant  makes  default  in  pleading  the  plaintiff 
can  recover  judgment  only  on  application  to  the  court  and  proof 
of  his  cause  of  action. 

Supersede*  former   g   147.     See  Code  of  Ctv.   Pro.,   f§   420,   1212,   1218. 

|  81.  Offer  of  judjrment. 

At  the  time  of  answering  the  defendant  may  file  with  the 
clerk  a  written  offer  to  allow  judgment  to  be  taken  against  him 
for  a  sum  of  money,  or  for  property  therein  specified,  with 
costs.  If  there  are  two  or  more  defendants,  and  the  action 
can   be  severed,   a   like  offer  may   be  made  by  one  or  more  of 
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them  against  whom  a  separate  judgment  may  be  taken.  If 
the  plaintiff  thereupon,  before  taking  any  other  proceeding  in 
the  action,  files  with  the  clerk  n  written  acceptance  of  the  offer, 
the  clerk  must  euter  judgment  accordingly.  If  an  acceptance 
is  not  filed,  the  offer  cannot  be  given  in  evidence  upon  the  trial; 
but  if  the  plaintiff  fails  to  obtain  a  more  favorable  judgment,  he 
cannot  recover  costs.  Instead  of  making  a  written  offer  a 
defendant  may  deposit  the  amount  of  his  offer  with  the  clerk, 
if  it  be  a  sum  of  money,  with  like  effect. 

The  complaint  must  state  in  a  plain  and  concise  manner  the 
facts  constituting  the  case  of  action. 

Former  §148  with  change**  an  to  costs,  and  former  §  149  with  '*  concise  " 
substituted  for  ••  direct  w.  If  14K.  140  originally  revined  from  Code  of  Uv. 
Pro.,  I!  2H92,  2030.  The  last  sentence  of  |  81,  an  It  appears  here,  wa»  f  «2 
in  the  net  au  reported  by  the  Municipal  Court  Commission.  In  course  of 
paanago  through  the  legislature  these  sections  were  combined ;  hence  the 
omission,   here,  of  g   82. 

|  83.  Answer?  contents  thereof.   . 

The  answer  must  contain: 

1.  A  general  or  specific  denial  of  each  material  allegation  of 
the  complaint  intended  to  be  controverted,  or  a  denial  of  any 
knowledge  or  information  thereof  sufficient  to  form  a  belief.  A 
denial  must  not  be  evasive,  and  unless  the  defendant  intends  in 
good  faith  to  controvert  all  the  allegations  of  the  complaint  or 
of  a  particular  part  therof,  the  denial  must  be  directed  to  the 
specific  allegation  intended  to  be  controverted. 

2.  A  plain  and  concise  statement  of  any  new  matter  consti- 
tuting a  defense  or  counterclaim. 

3.  When  the  judgment  may  determine  the  ultimate  rights  of 

two  or  more  defendants  as  between  themselves,  a  defendant  must 

demand  such  a  determination   in  his  answer,  which   must   he  in 

writing;   and   a   copy   of  such   answer  must   be   served    at    least 

two  days  before  trial,  or  at  such  other  time  as  the  court  shall 

direct,  upon  each  defendant  to  be  affected  by  the  determination 

or  upon  his  attorney  in  the  action. 

Former  fi  150  rewritten  with  additions.  $  150  originally  revised  from 
Code  of  Civ.  Pro.,  §|  500,  2938;  L.  1882,  eh.  410,  |  1347.  The  eercod 
sentence  of  subdivision  1  is  based  upon  the  New  Jersey  Practice  Act  of  1912. 
Rules  32  and  40.     Subdivision  3  is  based  upon  Code  of  Civ.  Pro.,   g  521. 

|  84.  Counterclaim. 

Except  as  otherwise  provided  in  this  act,  a  counterclaim  and 
judgment  thereon  shall  be  governed  by  the  provisions  of  law  ap- 
plicable to  like  cases  in  the  supreme  court. 
New.     See  Code  of  Civ.   Pro..   U  502-506. 

I  85.  Joinder  and  severance  of  counterclaims. 

There  may  be  included  in  the  counterclaim  any  claims  or 
causes  of  action  mentioned  in  section  six  of  this  act,  against 
the  plaintiff,  or,  in  a  proper  case,  against  the  person  whom  he 
represents,  and  in  favor  of  one  or  more  defendants  between 
whom  and  the  plaintiff  a  separate  judgment  may  be  had  in  the 
action.  But  if  it  appears  to  the  court  that  any  of  the  claims 
or  causes  of  action  so  joined  should  not  be  tried  or  disposed  of 
together,  iao  court  may  order  that  they  be  tried  separately,  and 
may  make  such  other  and  further  orders  as  may  be  necessary 
or  expedient  for  the  separate  disposal  thereof;  and  if  it  appears 
to  the  court  that  any  claim  or  cause  of  action  alleged  by  way 
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of  counterclaim  should  not  be  tried  or  disposed  of  in  the  pend- 
ing action,  the  court  may  strike  it  out,  without  prejudice  to  the 
bringing  of  another  action  or  proceeding. 

New.  The  aectlon  is  framed  In  conformity  to  the  new  §  79.  It  Is  adopted 
from  the  practice  of  England  (Yearly  Prac.  Sup.  Ct.,  vol.  1,  Order  19, 
rule  3,  p.  222).  and  of  New  Jersey  (N.  J.  Prac.  Act,  1912,  sec.  12),  and  Is 
In  accordance  with  the  practice  advocated  by  the  New  York  Board  of  Statu- 
tory Consolidation.  (See  Report  of  Board  of  Stat.  Consol.,  1912,  pp.  11,  105.) 
SI  84  and  85  supersede  former  |g   151-156. 

|  86.  Amount  recoverable  on  counterclaim. 

A  counterclaim  may  be  interposed  and  judgment  thereon  in 
favor  of  the  defendant  may  be  rendered  for  any  sum  not  to 
exceed  one  thousand  dollars  exclusive  of  interest  aud  costs. 

New.  Supersedes  former  |  157.  Adopted  from  Code  Civ.  Pro.,  §  3174, 
which  applies  to  the  City  Court  of  the  City  of  New  York.  Counterclaim  in 
the  County  Court*  are  not  limited  in  amount.  Howard  Iron  Works  v.  Buffalo 
Elevating  Co.,   176  N.   Y.   1. 

|  87.  Reply   to  counterclaim. 

A  reply  to  a  counterclaim  is  not  necessary;  but  the  court  may 
order  a  written  reply,  verified  or  unverified,  at  any  timor  before 
judgment.  When  no  reply  is  filed,  the  allegations  of  the  counter- 
claim shall  be  deemed  denied,  except  as  otherwise  provided  in 
this  act. 

Embraces  first  two  sentences  of  former  |  161,  and  adds  new  matter.  Last 
sentence  of  former  |  161  omitted.  {161  new  In  the  former  Municipal  Court 
Act. 

S  88.   Objection*  to  Jurisdiction  and  to  pleading"* 

An  objection  that  the  court  has  no  jurisdiction  of  the  person  of 
the  defendant  or  no  jurisdiction  of  the  subject  of  the  action  may 
be  taken  by  filing  a  notice  of  special  appearance  as  hereinbefore 
provided.  All  other  objections  which  heretofore  might  have  been 
taken  Dy  demurrer  may  be  taken  by  motion.  The  notice  of  motion 
in  list  specify  the  grounds  thereof  and  the  particular  defects  or 
objections  upon  which  the  moving  party  relies. 

New.  Abolishes  demurrers  and  substitutes  notice  of  special  appearance 
and  motions.  Accords  with  recommendations  of  New  York  Board  of  Statutory 
Consolidation.  (See  Report  of  Board  of  Stat.  Consol.,  1912,  pp.  12,  149.) 
Supersedes  former  |f   15S-160  and  162  and  last  sentence  of  |   161. 

|  89.   Objection*  which  may  be  taken  by  answer. 

An  objection  to  the  sufficiency  of  the  complaint,  or  an  objection 
which,  if  sustained,  disposes  of  the  action  without  putting  the 
plaintiff  to  his  proof,  may  be  taken  by  alleging  it  as  a  defeuse 
in  the  answer  in  lieu  of  a  motion,  and  on  application  of  either 
party  it  must  be  disposed  of  before  the  trial.  When  an  objection 
is  thus  taken,  the  answer  must  specify  the  particular  objection  or 
defect  upon  which  the  defendant  relies. 

New.  Permits  the  disposition  before  trial  of  all  defenses  not  affecting 
the  merits. 

|  90.  Dlsponal  of  objection*. 

1.  If  the  court  overrules  a  defendant's  objection  taken  by 
motion,  the  court  must  allow  him  to  answer;  and  as  a  condition 
thereof  may  impose  costs. 

2.  If  the  court  sustains  an  objection  taken  by  a  motion  or 
answer  upon  'he  ground  that  the  pleading  is  insufficient,  the 
court  must  allow  it  to  be  amended;  and  as  a  condition  thereof 
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may  impose  costs;  and  if  the  party  fails  to  amend,  the  defective 

pleading  or  part  of  pleading  may  be  struck  out. 

Adopted  from  former  |  145.  snbds.  3,  4.  8  145  amended  by  L-  1908, 
ch.  495;  L.  1911,  ch.  73;  originally  revised  from  Code  of  Civ.  Pro.,  51  2935, 
3126,    3207;   L.    1S82,   ch.   410,    I   1346. 

|  91.  Judgment  upon  the  pleadings. 

If  either  party  is  entitled  to  judgment  upon  the  pleadings,  the 
court  may,  on  motion  at  any  time  after  issue  joined,  give  jndg- 
meut  accordingly. 
New.     From  Code  of  Civ.  Pro.,  f  547. 

|  92.   Signature   to  instrument  |  when   deemed   genuine. 

A  signature  to  a  written  instrument  which  is  pleaded  shall  he 
taken  as  admitted  unless  the  party  sought  to  be  charged  thereby 
files  with  the  clerk,  within  eight  days  after  joinder  of  issue,  a 
specific  denial  of  the  genuineness  of  the  signature  and  a  demand 
that  it  be  proved.  Such  denial  and  demand  by  a  defendant  may 
be  included  in  his  answer. 
New.     Adapted  from  Mass.  Eev.  L.,  ch.  173,  $  86. 

|  93.  Construction  and  amendments  of  pleadings,  judg- 
ment and  process. 

1.  The  allegations  of  a  pleading  must  be  liberally  construed 
for  the  purpose  of  doing  substantial  justice  between  the  parties. 

2.  At  any  stage  of  the  cause  the  court  must  allow  amendment 
of  any  summons,  process,  mandate,  pleading,  order  or  judgment, 
including  a  petition,  precept,  answer  and  final  order  in  a  sum- 
mary proceeding,  if  substantial  justice  will  be  promoted  thereby; 
and  as  a  condition  thereof  may  impose  such  terms  as  may  be  just. 

8.  Upon  like  terms  the  court  may  direct  that  a  return  made  by 
a  marshal  or  other  officer  be  amended  in  matter  of  form,  either 
before  or  after  judgmeut. 

Supersedes  former  f  166  (the  provisions  of  which  as  to  demurrers  and 
adjournments  are  omitted)  and  |  170.  |  166  originally  revised  from  Code 
of  Civ.  Pro.,  §  2944;  L.  1882,  ch.  410,  |  1347.  |  170  originally  revised 
from  Code  of  Civ.   Pro..   |  619. 

The  subject  matter  of  amendments  embraced  in  former  §  166  Is  moca 
enlarged  by  subd.  2. 

By  force  of  new  §  16  many  Code  provisions  as  to  amendments,  curing  of 
defects  by  verdict  or  judgment,  and  disregard  of  unsubstantial  errors,  apply 
to  the  Municipal  Court;  among  them  are  Code  of  Civ.  Pro.,  ||  721-723, 
727-730. 

Subdivision  3,  relating  to  amendment  of  a  return,  Is  taken  from  Code  of 
Civ.  Pro.,  S  725.  It  confers  power;  he«ce  would  not  be  Incorporated  by 
new  |   16. 

I  94.  Order  that  inane*  be  tried  nnaecessary  in  Action 
against  corporation. 

In  an  action  against  a  corporation,  an  order  directing  that  the 
issues  presented  by  the  pleadings  be  tried  shall  not  be  required. 

New.     Excludes  provisions  of  second  sentence  of  Code  of  Civ.  Pro.,   f   1778. 

Note  to  Title  IV. —  In  addition  to  the  former  sections  mentioned  In  the 
notes  to  this  title  as  having  been  superseded  or  omitted,  the  following  sections 
have  likewise  been  omitted :  85  163  and  164  because  covered  by  Code  of  Civ. 
Tro..  ?§  524,  525;  f  169  because  covered  by  Code  of  Civ.  Proc.,  SI  530.  r>32. 
533;  §|  171-173  because  covered  by  Code  of  Civ.  Pro.,  ||  5*9-541;  f  174  be- 
cause covered  by  Code  of  Civ.  Pro.,  |  508;  f|  175—177  because  coverrd  by 
Code  of  Civ.  Pro.,  U  1775-1777;  |  178  because  first  part  is  covered  by  ww 
ft  6,  subd.  2,  and  latter  part  Is  covered  by  Code  of  Crtm.  Pro..  ||  S84.  906; 
I  1S7  because  covered  by  Code  of  Civ.  Pro.,  {  820,  which  Is  adopted  by 
I   27,   subd.   3. 
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TITLE  V. 

Proceedings  between  Joinder  of  ifusue  and  trial. 

Article  1.  Bringing  cause  on   for  trial;   adjournment* ;  subpoenas;   attachment 
against  and   liability   of  defaulting  witness. 
2.  Commission  to  take  testimony;   depositions;   physical  examination. 

ARTICLE    FIRST. 

Bringing  cause  on  for  trial;  adjournments;  subpotnas ;  attach- 
ment against  and  liability  of  defaulting  witness. 

Sec.  95.  How  cause  brought  on  for  trial;  notice  of  trial. 

96.  Adjournment  of  trial. 

97.  Subpoena. 

98.  Service  of  subpoena. 

90.  Attachment  against  defaulting  witness. 
100.  Liability  of   defaulting   witness. 

|  05.  How  cause  brought  on   for  trial;  notice  of  trial. 

Upon  joinder  of  issue  the  clerk  shall  place  the  case  upon  a 
general  calendar.  Where  either  party  appears  in  person,  the 
clerk  shall  fix  a  date  for  trial  not  less  than  five  nor  more  thnn 
eight  days  after  joinder  of  issue,  and  shall  immediately  notify 
the  parties  by  mail  of  such  date.  Unless  otherwise  provided  by 
the  rules,  where  both  parties  appear  by  attorney  either  party  may 
serve  a  notice  on  the  other  fixing  a  date  for  trial  not  less  than 
five  nor  more  than  eight  days  after  the  service  of  such  notice, 
and  shall  file  such  notice,  with  proof  of  service  thereof,  with  the 
clerk,  who  shall  thereupon  place  the  case  on  the  calendar  for 
trial.  When  a  jury  trial  is  demanded  and  no  day  is  fixed  for  the 
attendance  of  a  jury  within  the  time  limited  as  above  provided, 
the  clerk  shall  set  the  case  down  for  trial  at  the  earliest  prac- 
ticable date  on  which  a  jury  will  be  in  attendance,  and  shall 
notify  the  parties  or  their  attorneys  by  mail  of  such  date. 
New.    The  section   Institutes  an  entirely  new   practice. 

i  96.  Adjournment  of  trial. 

The  trial  of  an  action  may  be  adjourned: 

1.  By  the  court  for  good  cause  shown  and  upon  such  terms 
and  conditions  as  the  court  may  deem  just. 

2.  By  stipulation  of  the  parties,  to  be  filed  with  the  clerk:  or 
upon  request  of  the  plaintiff  where  the  defendant  has  made 
default  or  upon  consent  of  the  parties  in  open  court. 

Former  f  193  rewritten,  f  193  amended  by  L.  1910,  ch.  153;  originally 
revised  from  L.  1882,  ch.  410,  ||  1302,  1363.  Limitation  on  adjournments 
abolished.  The  provision  concerning  proceedings  in  case  of  arrest  have  been 
transferred  to  f  32.     Former  |f    194  and  195  omitted. 

|  97.  Subpoena. 

A  subpoena  requiring  a  witness  to  appear  and  testify  on  the 
trial  of  an  action  or  a  special  proceeding,  shall  be  issued  on  the 
demand  of  either  party,  by  the  clerk  of  the  court  in  the  district 
where  the  action  is  pending;  but  when  a  party  is  represented  by 
an  attorney,  the  latter  may  issue  the  subpoena  and  shall  subscribe 
thereto  his  name  and  his  office  and  post-office  address.  The  sub- 
poena may  bo  served  anywhere  in  the  city  of  New  York  and  may 
require  the  witness  to  bring  with  him  any  book  or  paper  relating 
to  tlie  merits  of  the  action. 

Former  ?  100  rewritten.  |  196  amended  by  I..  1910.  ch.'  538,  originally 
revised   from  Code  of  Civ.   Fro.,   |   2UUU :    L.    1882.   ch.   41U,    ft   1370. 
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|  08.  Service  of  subpoena. 

A  subpoena  may  be  served   by   any   person   over   the   ape   of 
eighteen  years  by  delivering  a  copy  thereof  to  the  witness   per- 
sonally and  by  paying  or  tendering  to  him  a  fee  of  fifty  cents  for 
one  day's  attendance  at  court.     No  mileage  need  be  paid  or  ten 
dered  to  the  witness. 

Former  |  197  amended.  |  197  originally  revised  from  Code  of  Cix.  Pro., 
f  2970;  L.  1882,  ch.  410,  I  1370.  Fee  increased  from  twenty-fire  to  fifty 
cents,   aud  mileage  eliminated. 

|  98.  Attachment  agralnst  defaulting  witness. 

1.  Upon  satisfactory  proof  by  affidavit  or  otherwise  that  a  per- 
son duly  subpoenaed  has  refused  or  neglected  to  ol>ey  the  sub- 
poena, and  upon  the  oath  of  the  party  in  whose  behalf  the  person 
was  subpoenaed,  or  his  attorney,  that  the  testimony  of  such 
person  is  material,  the  court  must  issue  a  warrant  of  attachment 
directed  generally  to  any  marshal,  to  compel  the  attendance  of 
such  person. 

2.  Such  a  warrant  of  attachment  must  be  executed  in  the  same 
manner  as  an  order  of  arrest.  The  fees  of  the  marshal  for 
serving  it  must  be  paid  by  the  person  against  whom  it  is  issued 
unless  he  shows  just  cause  or  a  reasonable  Excuse  for  his  omission 
to  attend,  in  which  case  the  party  procuring  the  warrant  must 
pay  them  and  add  them  to  his  costs  if  he  recover  any. 

Former  If  198,  199  Amended.  SI  198,  199  originally  revised  from  Code 
of  Civ.  Pro.,   S|  2971,   2972. 

|  lOO.  Liability  of  defaulting  witness. 

A  person  duly  subpoenaed  who  neglects  or  refuses  to  obey  the 
subpoena,  is  liable  to  the  party  in  whose  behalf  he  was*  sub- 
poenaed for  all  damages  which  the  party  sustains  by  reason  of 
the  neglect  or  refusal,  and  fifty  dollars  in  addition  thereto,  ami 
is  subject  to  any  fine  or  punishment  which  may  be  imposed  in 
accordance  with  the  provisions  of  law  governing  contempts  punish- 
able civilly. 

Former  |  200  amended  In  form,  f  200  originally  reriaed  from  Code  of  Civ, 
Pro.,  §  2979. 
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ARTICLE   SECOND. 

Commission    to    take    testimony;    depositions;    physical 

examinations. 

Sec.  101.  Commission  to  take  testimony. 

102.  When  commission  may  Issue. 

103.  Open   commission. 

104.  Power   of   commissioner. 

105.  Execution  and  return  of  commission. 

106.  Suppression  of  deposition. 

107.  Deposition  to  perpetuate  testimony. 

108.  The   same  —  Affidavit   on  application. 

109.  Order  for  examination. 

110.  Witnesses'   fees;    punishment  for  disobeying  order. 

111.  Service  of  order  and  affidavit. 

112.  Adjournment  of  examination. 

113.  Witness  confined  in   prison. 

114.  Examination;    manner   of   taking   and   returning   deposition;    refusal 

to  answer. 

115.  When  deposition  may  be  read  in  evidence. 

116.  Effect  of  deposition. 

117.  Physical  examination. 

|  101.  Commiiiloa  to  take  testimony. 

When  it  appears  by  affidavit  upon  the  application  of  either 
party  to  an  action  or  special  proceeding  that  the  testimony  of  one 
or  more  witnesses,  not  within  the  city  of  New  York,  is  material 
to  the  applicant's  case,  the  court  shall  issue  a  commission  to  a 
competent  person  named  therein,  authorizing  him  to  examine 
under  oath  the  witness  or  witnesses  named  therein  upon  inter- 
rogatories annexed  to  the  commission  and  to  be  settled  by  the 
court  or  by  the  written  consent  of  the;  parties,  and  to  take  and 
certify  the  deposition  of  each  witness  and  return  the  same  and 
the  commission  by  mail,  addressed  to  the  clerk. 

||  101  and  102  supersede  former  ||  205.  207,  208.  Only  one  commissioner 
is  now  provided.  Provision  that  commission'  may  issue  in  a  special  proceeding 
is  new. 

|  102.  "When  commission  nay  Issne. 

Such  a  commission  may  issue: 

1.  When  the  defendant  has  made  default  in  pleading  and  the 
testimony  is  required  upon  the  assessment  of  damages. 

2.  Before  joinder  of  issue  when  there  is  reason  to  apprehend 
that  before  issue  is  joined,  and  an  application  for  a  commission 
can  thereafter  be  made,  the  witness  will  die  or  become  unable  to 
give  his  testimony  or  remove  so  that  his  testimony  cannot  be 
taken. 

3.  When  issue  has  been  joined  in  an  action  or  special  proceed- 
ing and  the  testimony  is  material  to  the  applicant  in  the  prosecu- 
tion or  defense  thereof. 

4.  When  an  appeal  or  a  motion  for  a  new  trial  is  pending  and 
the  testimony  may  be  material  to  the  applicant  upon  a  new  trial. 

Subdivision  2,  of  |  102,  is  new  and  is  taken  from  Code  of  Civ.  Pro.,  |  888. 
subdiv.  4.  Subdivision  4,  of  |  102,  is  new  and  is  taken  from  Code  of  Civ. 
Pro.,   |  888,  subdiv.   3. 

|  103.  Open  commission. 

When  issue  has  been  joined  in  an  action  or  special  proceeding 
and  application  has  been  made  as  provided  in  section  one  hundred 
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and  one,  a  commission  may,  in  the  discretion  of  the  court,  issue 
without  written  interrogatories,  or  partly  upon  written  interroga- 
tories and  partly  upon  oral  questions. 

Former  §  206  rewritten  to  cod  form  to  Code  of  Civ.  Pro.,  S  893.  f  206 
originally  fevlned  from  Code  of  Civ.   Pro.,  |  2981;   L.   1882,  th.  410,   f  lHftS. 

|  104.  Power  of  commissioner. 

When  a  commission  is  executed  within  the  state,  the  commis- 
sioner shall  have  the  same  power  to  issue  a  subpoena,  to  swear  a 
witness  and  to  compel  his  attendance  that  this  court  has  in  au 
action  pending  before  it. 

Former  |  214  amended.  |  214  originally  revised  from  Code  of  CJv.  Pro.. 
{   2987. 

|  105.  Execution  and  return  of  commission* 

Except  as  otherwise  provided  ia  this  act  or  in  the  rules,  all 
matters  with  respect  to  the  issuance,  execution  and  return  of  the 
commission,  the  disposal  of  it  when  returned  and  the  effect  of 
the  deposition  as  evidence,  shall  be  governed  by  the  provision* 
applicable  if  the  action  were  in  the  supreme  court  and  the  de- 
position taken  without  the  state  for  use  within  the  state. 

Supercedes  former  ||  200-211,  213,  215.  See  Code  of  Civ.  Pro..  ||  001-907. 
Oil,   012. 

|  1041.  Suppression  of  deposition. 

On  proof  by  affidavit  that  a  deposition  has  been  improperly  or 
irregularly  taken  or  returned,  or  that  the  personal  attendance  of 
the  witness  at  the  trial  could  have  been  procured  with  due  dili- 
gence by  a  subpoena  or  that  either  party  or  his  attorney  has 
practiced  any  fraud  or  unfair  conduct  to  the  prejudice  of  the 
adverse  party  in  the  course  of  the  proceedings,  the  court  may 
order  the  suppression  of  the  deposition  upon  application  of  the 
party  aggrieved,  upon  notice. 

Former  f  212  amended  In  form,  f  212  originally  revised  from  Code  of 
V,\v.  rro..  f  010.  Section  Id  covered  by  Code  of  Civ.  Pro.,  g  010,  but  la 
retained   because  it  rein  tea  to  the  power  of  the  court. 

g  107.  Deposition  to  perpetuate  testimony. 

T-pon  proof  by  affidavit  as  prescribed  in  section  one  hundred 
and  eight,  either  party  to  au  action  or  special  proceeding  may 
apply  tb  the  court  in  the  district  where  the  action  or  proceeding 
is  oendiug,  for  an  order  that  the  testimony  of  a  witness  be  taken 
to  be  used  conditionally  as  hereinafter  provided;  or,  except  when 
the  person  to  be  examined  is  confined  in  a  prison  or  jail  within 
the  state,  such  an  order  may  be  granted  on  written  stipulation 
of  the  parties. 

Former  |$  216  and  218  combined,  condensed  and  amended  so  as  to  *PPif 
to  speciHl  ntoeeediti^.  $  218  originally  revised  from  L.  1882,  ch.  410.  %  IgBft. 
i  21S  originally  revised  from  Code  of  Civ.  Pro.,  I  870. 

8  108.  The   same  — .  affidavit  on  application. 

The  party  desiring  to  take  a  deposition  as  prescribed  in  the 
last  preceding  section,  must  present  to  the  court  in  the  district 
where  the  action  or  special  proceeding  is  pending,  an  affidavit 
showing: 

1.  The  title  and  nature  of  the  action  or  proceeding  and  the 
name  and  residence  of  the  person  to  be  examined:  ana  that  the 
testimony  of  snch  person  is  material  and  necessary  for  the 
prosemtion  or  defense  of  the  action  or  proceeding. 
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2.  That  the  person  to  be  examined  is  libput  to  depart  from 
the  city  of  Nijw  York,  or  that  Ue  js  so  sick  or  infirm  as  to  afford 
reasonable  ground  to  believe  that  he  will'imt  be  able  to  attend 
the  trial,  pr  that  ap  other  special  circumstances  exist  which 
render  it  proper  that  he  should  fyp  examined;  bpt  this  sub- 
division, dops  not  apply  where  the  person  to  be  examined  is  a 
party  to  the  ac( ion,  except   in  case  of  his  sickness  or  infirmity. 

3.  If  the  narfy  sought  to  be  examined  is  a  corporation,  the 
affidavit  shall  state  the  names  of  the  officers  or  directors  thereof 
whose  testimony  is  necessary  aud  material,  or  the  books  and 
papery  as  to  the  contents  or  which,  an  examination  or  inspection 
is  desired;  aiid  the  order  to  be  made  in  respect  thereto  shall  direct 
the  examination  of  such  persons  and  the  production  of  such 
bpofcg  ai^d  paper?. 

Former    |    217    amended   In    form.      |    217   originally   revised    from   Code  of 
Glr.  Ppu.,  f  873. 

f  lOQ.  Order  for  ekufnlaMfcm, 

The  court  to  whom  an  affidavit  is  presented,  as  provided  in 
section  one  hundred  and  eight,  may,  if  the  opposing  party  or  his 
representative  is  not  present,  require  that  a  reasonable  notice  of 
the  application  be  given,  or  may  act  on  the  application  at  the 
time  of  such  presentation,  utid  must  grant  an  order  for  the  tak- 
ing of  the  deposition,  if  satisfied  of  the  truth  of  the  matter 
stated  in  the  affidavit,  and  may  in  its  discretion  designate  and 
limit  the  particular  matters  on  which  the  examination  is  to  be 
conducted.  The  order  may  require  that  the  examination  be  con- 
ducted before  the  court  or  at  another  place  named  in  the  order, 
in  which  event  the  order  shall  require  the  witness  to  be  sworn 
before  an  onlcer  authorized  to  take  and  administer  oaths. 

Former   f   21©  amended   In   form.     |   BIO  originally  revtwd   from  Code  of 
CIV.   l»ro.,  {  87S*. 

I  110.  Wltaesaes'  .*«?*■$  |>«iii»hm*nt  for  disobeying  order. 

Witnesses'  fees,  as  provided  in  this  i\ct.  for  attendance  upon  a 
trial,  must  be  paid  or  tendered  when  the  order  is  served  upon  the 
party  or  person  required  to  attend.  If  the  party"  or  person  so 
served  fails  to  obey  the  order  Ids  attendance  may  be  compelled, 
and  he  may  be  punished  in  like  manner,  as  if  he  failed  to  obey  a 
subpoena   issued  from  the  court. 

Forpicr  J  220  amended  to  form.     |  220  originally  revised  from  Code  of  Civ. 
Pro.,   |  8T4. 

|  111.  Service  of  order  and  affidavit. 

A  copy  of  the  order  and  of  the  affidavit  upon  which  it  was 
granted  must  be  served  at  least  two  days  before  the  time  fixed 
for  the  examination,  upon  the  attorney  for  each  party  to  the 
action  or  special  proceeding  in  like  manner  as  a  paper  in  the 
action;  or  if  a  party  has  not  appeared  they  must  be  served 
upon  him  as  directed  by  the  order. 

Former  f  221   re-enartr>d   with  addition  of  "  or  special  proceeding."     g  221 
originally  revla«l  from  Oode  of  Civ.  l»ro.,  §  H75. 

|  112.  Adjournment  of  examination. 

The  time   for   taking   such   examination   may   be   adjourned   in 
like  manner  as  the  trial  of  an  action. 
Former  I  222  amended.     5  222  new  in  former  Municipal  Court  Act. 
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f  US.  Witness  o*nfn«d  In  prison. 

Where  the  party  or  other  person  to  be  examined  is  confined  in 
a  prison  or  jail  within  the  state,  under  sentence  for  a  misde- 
meanor or  felony,  that  fact  must  be  stated  in  tbe  affidavit,  and  his 
deposition  may  be  taken  as  if  he  were  not  so  confined,  except 
that  in  such  case  the  granting*  or  refusing  of  the  order  is  always 
in  the  discretion  of  the -court.  The  order  must  require  the  pro- 
duction of  the  prisoner  by  the  person  in  charge  of  the  prison 
or  jail,  at  the  prison  or  jail,  but  it  may  prescribe  soch  regulations 
and  restrictions  with  respect  thereto  as  the  court  deems  proper. 

Former  |  223  re-enacted.     |  223  originally  reused  from  Code  of  CIt.  Pro.. 
i  877. 

|  114.  Examinations  manner  of  taking*  and  retinrisff  de- 
position |  refusal  to  answer. 

The  deposition  shall  be  in  the  form  of  question  and  answer, 
and  when  completed  must  be  carefully  read  to  and  subscribed  by 
the  person  examined;  and  within  three  days  thereafter,  unless 
sooner  required  by  the  order,  must  be  filed  in  the  office  of  the 
clerk  of  the  court  in  the  district  where  the  action  or  special  pro- 
ceeding is  pending,  together  with  the  stipulation  or  the  affidavit 
on  which  the  order  was  granted,  with  proof  of  the  service  of  thp 
order  and  of  the  affidavit.  If  upon  an  examination,  the  person  ex- 
amined refuses  to  answer,  that  fact  must  be  reported  to  the  court, 
which  must  determine  whether  the  question  was  relevant  and  the 
witness  bound  to  answer. 

Former  |  224  re-enacted.     |  224  originally  revised  from  Code  of  CIt.  Pro., 
|   880. 


{  115.  When   deposition   may   be   read    In   evidence. 

The  deposition  may  be  read  in  evidence  by  either  party  at  £he 
trial  if  it  be  satisfactorily  proved  that  the  witness  is  dead  or  is 
unable  to  attend  by  reason  of  his  insanity,  sickness  or  other  in- 
firmity, or  that  he  is  confined  in  a  prison  or  jail,  or  that  he 
has  been  and  is  absent  from  the  city  of  New  York,  so  that  his 
attendance  could  not,  with  reasonable  diligence,  be  compelled 
by  subpoena. 

Former  |  225  re-enacted.     |  225  originally  revised  from  Code  of  Civ.   Pro., 
If  881,   882. 

|  110.  Effect  of  deposition. 

The  deposition  so  read  in  evidence  has  the  same  effect,  and 
no  other,  as  the  oral  testimony  of  the  witness  would  have;  and 
an  objection  to  the  competency  or  credibility  of  the  witness,  or 
to  the  relevancy  or  substantial  competency  of  a  question  put  to 
him,  or  of  an  answer  given  by  him,  may  be  made  as  if  the  wit- 
ness were  then  examined,  and  need  not  be  noted  upon  the 
deposition. 

Former   f   226   amended   in  form.      |   226   originally  revised   from   Code  of 
Civ.    Pro.,    |   883. 

|  117.  Physical  examination. 

Where  a  party  alleges,  either  for  a  cause  of  action,  defense 
or  counterclaim,  damages  for  personal  injuries,  the  court  shall 
have  power  to  order  that  he  submit  to  a  physical  examination 
by  one  or  more  physicians  or  surgeons  under  such  conditions 
as  the  court  shall  deem  proper;  and  the  court  mnst  make  such 
an  order  whenever  the  adverse  party  shall  present  proof  to  the 
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satisfaction  of  the  court  that  he  is  ignorant  of  the  nature  and 
extent  of  the  injuries  alleged.  If  the  party  to  be  examined  is 
a  female,  she  shall  be  entitled  to  have  the  examination  made 
by  physicians  or  surgeons  of  her  own  st»x.  The  order  must 
direct  the  service  of  a  copy  thereof  within  the  city  of  New  York 
not  less  than  five  nor  more  than  eight  days  before  the  date 
fixed  for  the  examination,  except  that  a  different  time  for  serv- 
ice may  be  directed  when  special  reasons  therefor  are  shown 
to  exist  and  are  recited  in  the  order. 

New.     Adopted  from  Code  of  Civ.   Pro.,   f  873.  with  changea  ptorkUng  for 
the  examination  of  a  defendant  asserting  a  counterclaim. 
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TiriiS  Vx. 

Trial;  jurors;  submission  of  corJtaoTeisy. 

6ec.  118,  Jury   trial   how  .obtained;  jury   fee. 

110.  Time  for   rendering  Judgmeut  or  decision. 

120.  Ntimber  of  jurymen;    fee   for  Jury  of  twelve. 

121.  Jurj    derm;    trial    Jurors. 

13).  Special  Jury   Uyi;   bow   such   Jurors   summoned. 

12.H.  Trials  by  Kuexlal  Jury^ 

124.  Submission   of  controversy   upon   agreed   facts. 

S  118.   [Am'd,  1910.]  Jury  tritiij  how  obtained;  Jury  fee. 

1.  Either  party  at  the  time  of  pleading  or  within  three  days 
after  joinder  of  issue  may  demand  a  trial  by  jury.  The  demand 
may  be  made  in  writing  and  filed  with  the  clerk,  or  orally  and 
endorsed  upon  the  summons.  In  a  special  proceeding  the  demand 
may  be  made  in  open  court  on  the  return  of  the  precept.  The 
party  demanding  a  trial  by  jury  shall  forthwith  pay.  to  the  clerk 
the  sum  of  three  dollars,  which  shall  be  applied  so  far  as  neces- 
sary, to  the  payment  of  the  lawful  fees  of  the  server  for  sum- 
moning the  jurors,  and  of  a  fee  of  twenty-five  cents  to  each 
juror,  which  payment  shall  be  made  to  him  by  the  clerk  at  the 
end  of  the  trial. 

2.  Unless  a  demand  is  made  and  the  Jury  fee  paid  as  above 
provided,  a  jury  trial  is  waived  and  the  court  must  hear  the 
evidence  and  decide  all  questions  of  fact  and  law:  provided, 
however,  that  the  court  may  in  its  discretion,  at  any  time  before 
or  during  the  trial,  direct  that  a  trial  be  had  by  jury,  and  there- 
upon a  trial  by  jury  shall  be  had  in  the  same  manner  as  if 
either  unrty  had  demanded  it,  and  the  jury  fee  shall  be  paid  by 
the  plaintiff. 

3.  If  an  action  is  settled  or  discontinued  before  trial,  all  jury 
and  jurors'  fees  paid  by  any  party  as  provided  in  this  act  shall  be 
returned  forthwith  to  such  party  by  the  clerk  of  the  court  to  whom 
such  jury  fee  was  paid. 

Subd.   3  added  by   I*   1916,   ch.    123,   In  effect  April  8,   1916. 

Contains  the  substance  of  the  first  four  sentences  of  former  f  231:  part 
of  first  sentence  of  former  I  230,  ami  the  substance  of  the  first  sentence  of 
former  g  232,  with  changes.  8  231  amended  by  U  1008,  ch.  431;  L.  1910, 
eh.  541:  originally  revised  from  Code  of  Civ.  Pro.,  f  2900;  L.  1HS2,  ch.  410, 
f  1372.  S  230  amended  by  1#.  1010,  ch.  401;  originally  revised  from  I*  1882, 
ch.  410,  g  13S4.  8  232  originally  revised  from  JL.  1882,  ch.  410,  |  1372. 
Aftvr  submission  of  case  no  Jury  trial  can  be  ordered.  Jury  fee  reduced 
from    four  dollars  and  fifty   cents  to  three  dollars. 

§  110.  Time  for  rendering  Judgment  or  decision* 

1.  If  a  jury  trial  is  not  demanded  or  directed  as  provided  in 
the  last  preceding  section,  the  court  must  render  judgment  within 
fourteen  days  from  the  time  when  the  case  is  submitted  for  that 
purpose,  except  when  further  time  is  given  by  the  consent  of 
the  parties.  If  no  decision  is  rendered  within  the  time  thus 
limited,  the  case  shall  be  placed  upon  the  calendar  for  causes 
reserved  generally. 

U.  A  motion  must  be  decided  within  fourteen  days  after  it  is 
submitted  for  decision,  except  when  further  time  is  given  by  the 
consent  of  the  parties;  ami  if  no  decision  is  rendered  within  the 
time  thus  limited,  the  motion  may  be    renewed. 

Materially  changes  the  provisions  of  former  $  *30  with  respect  to  rendition 
of  judgment'  or  derision.  jj  U.'.ii  amended  by  1..  1910,  ch.  401;  originally 
re\  ised  from  L.  1NS2.  ch.  410,  S  13S4.  The  court  no  longer  loses  Jurisdiction 
if   the   ruse   is   not   derided    within    the   time  limited. 
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|  12©.  IVumtier  of  Jurymen)  fee  for  Jury  of  twelve. 

1.  Except  as  hereinafter  provided,  a  jury  shall  be  composed  of 
six  men. 

2.  in  a  special  proceeding  or  in  a»  action  where  the  claim  for 
damages  or  of  the  value  of  the  chattels  exceeds  two  hundred  and 
fifty  dollars,  either  party  may  demand  a  trial  by  a,  jtiry  of  twelve. 
In  such  a  case  the  jury  fee  to  be  deposited  Khali  be  six  dollars. 

3.  Ill  a  case  provided  for  In  the  .subdivision  next  preceding,  if 
one  of  the  parties  has  demanded  a  jury  of  six  and  has  paid  the 
fee  required  therefor,  the  other  party  may  at  any  time  before 
trial  demand  a  jury  of  twelve,  and  upon  making  such  demand 
must  pay  to  the  clerk  a  fee  of  three  dollars,  which  shall  be  aj>- 
plied  as  provided  in  section  one  hundred  and  eighteen. 

Tartly  now;  parti?  compost  of  farmer  ft  234,  amended.  $  234  originally 
revised  from  L,.  1$S2,  ch.  410,  $  1S73,  Case  in  which  a  jury  of  twelve 
may  be  had  must  now  invoke  more  than  $250  Inntead  of  more  than  $100; 
jury  fee  in  nuch  case  reduced  to  alx  dollar*.  Subdivision  8  conforms  to 
AsbeatoUth  Mfg.  Co.   v.   Rowland,    143  App.  Div.  418. 

|  131.  Jury  terms |  trial   jnror*. 

Jury  terms  shall  be  held  as  the  board  of  Justices  shall  from 
time  to  time  direct.  Trial  jurors  for  Hnch  terms  shall  have  the 
same  qualifications  and  shall  he  selected,  drawn  and  notified 
by  the  same  authorities  and  in  the  same  manner  as  trial  jurors 
or  the  supreme  court  held  in  the  county  in  which  such  terms 
are  held;  and  all  provisions  of  the  judiciary  law  and  of  the  code 
of  civil  procedure,  as  they  may  be  amended  from  time  to  time, 
except  such  as  are  inconsistent  with  this  act,  are  hereby  made 
to  apply  to  this  court  and  to  trial  jurors  therein.  At  least  twenty 
days  before  the  opening  of  any  term  the  number  of  trial  jurors 
to  re  drawn  for  such  term  shall  be  fixed  by  the  board  of  justices, 
and  due  notice  thereof  shall  forthwith  be  transmitted  to  the 
official  directed  by  law  to  draw  such  jurors.  So  far  as  the  com* 
missioner  of  jurors,  or  other  official  charged  with  the  duty  of 
drawing  jurors  in  each  county  shall  find  it  to  be  practicable, 
each  juror  drawn  shall  be  summoned  to  the  district  nearest  to 
his  residence  or  place  of  business.  Such  jurors  shall  bo  paid 
the  same  compensation  as  trial  jurors  in  the  supreme  court 
held  in  the  county  in  which  they  serve.  All  returns  required  by 
law  to  be  made  after  adjournment  of  the  term  shall  be  made 
by  the  clerk  of  the  district  in  which  such  term  is  held,  exeent 
as  provided  in  section  one  hundred  and  tweuty-tjuree  of  this. 
act.  In  all  proceedings  for  the  remission  and  enforcement  of 
fines  of  jurors  the  justices  of  this  court  shall  have  the  same 
power  and  authority  as  justices  of  the  supreme  court  and  judges 
of  the  county  courts  in  the  respective  counties.  The  board  of 
justices  may,  qpon  request  of  the  commissioner  of  jurors  or  other 
official  charged  with  the  duty  of  summoning  jurors,  depute  one 
or  more  officers  of  this  court  to  assist  in  summoning  such  jurors. 

New.  Supersedes  provision*  contained  In  fnrmtr  1$  231,  231-a.  231-b.  233, 
235.  2:i6,  2IJ7,  and  provide*  a  uniform  hv stern  based  on  that  prevailing  In 
the  Supreme  Court  in  the  counties  embraced  wJthln  the  city  of  New  Y6r|t; 
jurors  In  New  York  county,  *ee  Judiciary  Law,  art.  xvii;  Jurors  In  Kluga 
county,   art.   xvlll ;    and   In   other  counties,    art.    xvl. 

|  188.   Special  Jury  listf   how  much  juror*   •amnioned, 

If  requested  to  do  so  by  the  board  of  justices,  the  commis- 
sioner of  jurors  or  other  person  charged  with  the  duty  of  sum- 
moning1 jurors  in  each  county  within  the  city  of  New  York/ must 
on  or  before  the  first  Monday  in  September  in  each  year,  furnish 
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to  the  clerk  of  one  or  more  districts  of  said  court  within  the 
county  for  which  said  commissioner  or  other  officer  acts,  a  list 
of  not  more  than  one  hundred  names  of  qualified  trial  jurors 
residing  in  such  county.  The  clerk  of  the  court  who  shall  re- 
ceive the  jury  list  must  write  on  a  slip  of  paper  the  name,  resi- 
dence, place  of  business  and  occupation  of  each  of  the  persons 
named  on  said  list  and  place  the  same  in  a  box  to  be  called 
the  '*  undrawn  special  jury  box."  Whenever  there  is  an  action 
or  special  proceeding  to  be  tried  with  a  jury  at  a  time  other 
than  a  regular  jury  term,  the  clerk  in  such  district  must  upon 
the  order  of  a  justice  as  provided  in  the  next  succeeding  sec- 
tion, and  in  the  presence  of  a  justice,  draw  the  required  number 
of  said  slips  of  paper  from  the  undrawn  special  jury  box  and 
deliver  the  names  to  a  marshal  or  to  one  or  more  of  the  officers 
of  the  court,  with  a  written  or  printed  notice  directed  to  each 
juror,  requiring  him  to  attend  at  the  time  and  at  the  court 
specified  in  the  notice.  The  officer,  upon  receipt  of  the  said 
notices,  must  immediately  summon  each  juror  by  delivering 
the  notice  to  him  personally  or  by  leaving^  it  at  his  residence 
with  some  person  of  suitable  age  and  discretion,  and  must  there- 
upon make  a  return  to  the  clerk  of  the  court  as  to  the  manner 
in  which  such  service  was  made  by  him.  After  such  panel  of 
jurors  so  summoned  has  been  discharged  by  the  court  the  clerk 
must  make  like  return  as  in  the  case  of  jurors  summoned  pur- 
suant to  the  next  preceding  section,  and  such  jurors  shall  be 
entitled  to  the  same  compensation  and  paid  in  the  same  manner 
as  jurors  summoned  for  a  regular  term.  The  slips  containing  the 
names  of  the  jurors  so  summoned  must  be  placed  in  a  box  to  be 
called  the  "  drawn  jury  box "  until  all  the  names  have  been 
drawn  from  the  undrawn  jury  box,  and  as  often  as  that  happens 
the  whole  number  must  be  returned  to  the  undrawn  jury  box. 

Sections  122  and  123  provide  for  a  special  jury  list  to  be  summoned  for 
jury  trials  during  the  months  of  July  and  August,  or  at  other  times  when 
there  Is  no  regular  jury. 

|  128.  Trials  by  special  Jury. 

If  in  any  action  or  special  proceeding  trial  by  jury  is  demanded 
at  a  time  when  no  jury  is  in  session  and  it  appears  to  the  justice 
presiding  that  the  rights  of  a  party  may  be  prejudiced  by 
delaying  the  trial  until  the  next  jury  term,  such  justice  shall 
order  the  clerk  who  has  received  the  jury  list  provided  in  the 
last  preceding  section  to  summon,  in  the  manner  therein  pre- 
scribed, such  number  of  jurors  as  such  justice  may  direct,  to 
appear  at  the  court  where  the  action  or  proceeding  is  pending. 
When  the  jury  is  summoned  to  a  court  other  than  the  one  the 
clerk  of  which  has  the  custody  of  the  said  jury  list,  the  clerk 
of  the  court  where  the  action  or  proceeding  is  pending,  shall, 
upon  the  discharge  of  the  jurors,  forward  to  the  clerk  having  the 
custody  of  the  said  jury  list,  such  detailed  information,  certified 
by  him,  as  will  enable  the  said  clerk  to  make  a  proper  return 
as  required  by  law. 
See  not*  to  $  122. 

|  124.  Submission  of  controversy  npon  agreed  facts, 

1.  At  any  time  after  joinder  of  issue  in  an  action  or  special 
proceeding,  and  before  the  case  is  called  for  trial,  the  parties,  if 
of  full  age,  may  agree  upon  a  written  statement  of  the  facts  for 
submission  to  the  court.  The  statement  must  be  accompanied  by 
a  written  submission  and  by  the  affidavit  of  one  or  more  of  the 
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parties  that  the  controversy  is  real  and  that  the  submission  Is 
made  in  good  faith  for  the  purpose  of  determining  the  rights 
of  the  parties. 

2.  The  controversy  is  submitted  by  filing  the  statement,  sub- 
mission and  affidavit  in  the  office  of  the  clerk  in  the  district  where 
the  action  or  proceeding  is  pending;  and  subsequent  proceedings 
are  subject  to  ail  the  provisions  of  this  act,  except  that  an  order 
of  arrest,  a  warrant  of  attachment,  a  warrant  of  seizure,  a  re- 
quisition to  replevy  or  an  execution  against  the  person  cannot 
be  granted  therein. 

3.  The  action  or  proceeding  must  be  tried  by  the  court  upon 
the  statement  alone;  and  the  statement,  submission,  affidavit  and 
the  judgment  rendered  or  final  order  made,  and  any  orders  or 
papers  necessarily  affecting  such  judgment  or  order,  shall  con- 
stitute the  record.  If  the  statement  of  facts  is  not  sufficient  to 
enable  the  court  to  decide  the  controversy,  the  court  may  permit 
the  filing,  within  a  fixed  time,  of  an  additional  or  supplemental 
statement,  in  default  whereof  the  court  must  dismiss  the  sub- 
mission without  costs  to  either  party. 

Former  ||  241-243  amended  and  combined.  ||  241-243  originally  revised 
from   Code  of   Civ.    Pro.,    f|    1270-1281. 

Note  to  Title  VI. —  The  provisions  of  this  title  have  been  almost  entirely 
rewritten  and  the  changes  therein  are  substantial.  Former  gf  230,  240  are 
omitted  as  unnecessary  as  they  are  covered  by  new  |  10. 
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TITLE  VII. 
Judgment  and  execution. 

Art.  1.  Judgments. 
2.  Execution. 

ARTICLE   FIRST. 

Judgments. 

Sec.  125.  Judgments. 

126.  Dismissal  for  neglect   to  prosecute. 

127.  Judgment   for  or  against  any  of  the  parties;   severance  of  action. 

128.  Judgment  when  defendant   liable  to  arrest. 

129.  Vacating  and  amending  judgments  and  otders;   opening  defaults  and 

granting  new   trials. 

|  12©.  Judgment*. 

Within  the  HmitH  of  jurisdiction  defined  in  this  act,  the  court 
shall  have  power  to  render  any  judgment  that  is  consistent  with 
the  ease  made  by  the  pleading*  aiid  embraced  within  the  issues. 
A  judgment  dismissing  the  action  may  be  rendered  either  ou  the 
merits  or  without  prejudice  to  a  new  action,  as  the  ease  requires, 
and  the  court  shall  make  a  proper  note  thereof.  A  decision  as 
prescribed  in  an  action  tried  without  a  jury  in  the  supreme  court 
shall  not  be  required.  All  proceedings  on  the  part  of  the  part.v 
against  whom  judgment  has  been  rendered,  or  who  is  required  to 
pay  the  costs  of  any  motion,  except  to  review  or  vacate  such 
judgment  or  order  requiring  payment  of  costs,  are  stayed  without 
further  direction  of  the  court  until  the  payment  thereof. 

New.  Supersedes  former  IS  24s.  249.  The  first  sentence  Is  baaed  on 
Code  Civ.  Pro.,  S  1207.  As  to  judgments  of  dismissal,  whether  on  the  merits 
or  not.  see  Clark  v.   Scovllle,*  198  N.  Y.  279. 

Findings  of  fact  and  conclusions  of  law  not  required. 

Former  SS  250,  252  omitted  as  unnecessary. 

§   126.   [Am'd,  1917.]     Dismissal  for  -negrlect  to  prosecute. 

When  an  action  has  remained  for  more  than  six  months  upon 
the  general  calendar  or  the  calendar  for  actions  reserved  gener- 
ally, it  may  be  dismissed  by  the  court  upon  application  of  the 
•  defendant  on  notice;  or.  if  the  action  has  remained  upon  said 
calendar  for  more  than  one  year,  it  may  be  dismissed  by  the 
court  of  its  own  motion. 

New..    Amended  by  L.  1917,  ch.  611,  in  effect  May  22,  1917. 

I  127.  Judgrment  for  or  against  any  of  the  parties  $  sever- 
ance of  action. 

The  court  shall  have  power  to  render  judgment  for  or  against 
one  or  more  plaintiffs  and  for  or  against  one  or  more  defendants. 
to  determine  the  ultimate  rights  of  all  the  parties  and  to  render 
judgment  accordingly;  but  unless  the  court  otherwise  directs,  a 
controversy  between  defendants  shall  not  delay  a  judgment  to 
which  the  plaintiff  is  entitled.  When  there  are  two  or  more  de- 
fendants and  a  several  judgment  is  proper,  the  court  shall  have 
power  to  render  judgment,  or  to  require  that  the  plaintiff  take 
judgment  against  one  or  more  of  them,  and  to  direct  that  the 
action  be  severed  and  proceed  against  the  others  as  sole  de- 
fendants. 

New.      Taken    partly    from    Code    of    Civ.    Pro..    §i    1204,    1205,    which    ap- 
parently   form    the    source    of    part    of    |    20   of   the    New   Jersey    Practice    Act. 
Lsist   pnrt   of  first   sentence  is  taken  from   last  sentence  of  Code  of  Civ.    Pro.. 
^1    r»2l.      Section    complin*    with    the    u  commendations    of    the    American    Btr 
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§  128.  Judgment    when   defendant   liable   to   arrent. 

When  a  judgment  is.  rendered  in  a  case  where  the  defendant  is 
subject  to  arrest  and  imprisonment  thereon,  it  must  be  so  stated 
in  the  judgment  and  entered  in  the  docket.  The  clerk  must  in 
any  transcript  issued  by  him  insert  the  words  '*  defendant  liable 
to  execution  against  his  person/'  and  a  like  note  must  also  be 
made  in  the  docket  of  a  judgment  by  a  county  clerk  where  such 
a  transcript  is  filed  with  him. 

Former   5   251   amended  In   form.     |   261   originally   revised   from   L.    1882, 
en.  410,  |  138G. 

|  129.  Vacating    and    amending    Judgment*    and  •  Qrdernf 
opening  defaults  and  granting  new  trials. 

1.  Upon  proof  by  aflldavit  or  otherwise  that  a  judgment  has 
been  taken  or  a  final  order  made  witnout  service  of  summons  or 
process,  the  judgment  or  final  order  must  be  vacated  and  set 
aside  by  the  court  in  the  district  where  it  was  entered. 

2.  A  motion  to  open  a  default  and  to  vacate  anil  set  aside  a 
judgment  entered  thereon  must  be  made  with  due  diligence  and 
upon  pood  cause  shown  and  in  no  event  more  than  one  year  after 
entry  of  the  judgment:  except  that  where  the  Biimmons  was  served 
as  prescribed  in  section  twenty-three  of  this  act,  such  motion 
must  qe  made  in  no  event  more  than  two  years  after  entry  of  the 
judgment.  Upon  granting  such  a  motion  the  court  must  set  the 
case  down  for  trial.  If  a  judgment  taken  by  default  or  any 
part  thereof  has  been  collected  or  otherwise  enforced  and  the 
defendant  Is  successful  upon  the  trial,  such  restitution  may  be 
compelled  as  the  court  directs;  but  title  to  property  sold  to  a 
purchaser  hi  good  inith  under  execution  issued  upon  the  judgment 
shall  not  be  affected. 

3.  A  motion  to  set  aside  the  verdict  of  a  jury  and  to  vacate, 
attiend'  or  modify  u  judgtneut  rendered  upon  a  trial  by  the  court 
with  or  without  a  jury,  ami  for  a  new  trial,  must  be  made  at 
the  close  of  the  trial  or  'within  twenty  days  after  the  entry  of 
the  judgment. 

4.  A  motion  for  a  new  trial  upon  the  ground  of  fraud  or  newly 
discovered  evidence  must  be  made  with  due  diligence  and  in  no 
event  later  than  one  year  after  the  entry  of  the  judgment:  and 
uuless  the,  court  otherwise  directs,  it  may  be  made  upon  affidavits 
without  making  and   settling  a   ease." 

5.  A  new  tri.1l  may  be  limited  to  the  questions  with  respect  to 
which  the  verdict  or  judgment  is  found  to  be  wrong,  if  such 
questions  are  separable.  If  n  verdict  of  judgment  is  set  aside 
solely  because  the  flamages  are  excessive  or  inadequate,  it  may 
stand  ip  all  otb,er  respects  and  tjie  new  triul  may  be  limited  to 
the  question  of  damages. 

'  (>.  tTpori  opening  a  default,  amending,  modifying  or  vacating  a 
judgment  or  order,  or  setting  aside  the  verdict  of  a  jury  and 
granting  a  new  trial,  the  court  may  impose  such  terms  and  con- 
ditions as  may  be  just. 

NVw.     Supersedes   former   gft   35     233 -2.1ft. 

StiinfllvfstiSn  t>  X*  bnsefl  on  the  Ne\*  Jett*t\v  Prartlcp  Rules  ?8  and  T3. 
Former  g  257  \u  omitted   from  tui*  title  and  lis  provisions  are  Included  ia 
ne-v  |   154. 
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ARTICLE   SECOND. 

Execution. 

Bee.  130.  When  and  how  Issued. 

131.  Issuance  and  tiling   of   transcript   and  effect  thereof. 

132.  Proceedings    against    joint    debtors. 

133.  Docketing  Judgnieut   In  another  county. 

134.  Execution  against   marshals. 

135.  Execution ;    requisite*. 

130.  Execution  against  the  person. 

137.  The   same  —  as   affected   by   Joinder  of  causes  of  action. 

138.  Renewal  of  execution. 

130.  Judgment   and   execution    in    favor   of  wage    earner*. 

140.  Time  limit  of  execution. 

141.  Liability  of  marshal  to  execution  creditor. 

142.  Return  of  execution  and  satisfaction  of  Judgment. 

|  ISO.  When  and  how  lsmued. 

An  execution  may  be  issued  upon  a  judgment  either  by  the 
clerk  of  the  court  in  the  district  where  the  judgment  was  entered, 
within  six  years  thereafter,  the  execution  being  directed  to  a 
marshal,  or  by  the  judgment  creditor  or  his  attorney  after  filing  a 
transcript  of  the  judgment  with  a  county  clerk  as  provided  in 
section  one  hundred  and  thirty-one,  the  execution  being  directed 
to  a  sheriff.  But  no  execution  shall  issue  out  of  this  court  after 
a  transcript  has  been  issued,  and  no  transcript  shall  be  issued 
while  an  execution  of  this  court  remains  outstanding,  except  a 
transcript  showing  that  the  judgment  has  been  modified,  vacated 
or  set  aside.  When  the  execution  is  issued  to  a  marshal  the 
prospective  fees  of  the  county  clerk  and  sheriff  must  be  omitted. 
An  execution  issued  to  the  sheriff  upon  a  judgment  in  an  action 
to  establish  a  mechanic's  lien  shall  authorize  and  direct  the 
sheriff  to  sell  the  right,  title  and  interest  of  the  owner  of  the 
premises  upon  which  the  lien  set  forth  in  the  complaint  existed 
when  the  notice  of  lien  was  filed. 

Former  |  260  amended.  |  260  amended  by  L.  1903,  ch.  144;  L.  1908,  ch. 
495;  originally  revised  from  L.  1882,  ch.  410,  |  1302.  Allows  the  Judgment 
creditor  or  his  attorney  to  issue  execution  to  the  sheriff. 

|  131.  Imnuance  and  filing  of  transcript  and  effect  thereof. 

1.  Upon  application  of  a  judgment  creditor  the  clerk  must  de- 
liver to  him  a  transcript  of  the  judgment,  except  as  provided  iu 
the  last  preceding  section.  If  the  judgment  is  for  the  plaintiff 
in  an  action  to  establish  a  mechanic's  lien,  the  clerk  shall  insert 
in  the  transcript  an  additional  statement  that  the  action  was 
brought  to  establish  a  mechanic's  lien  and  that  the  lieu  has  been 
duly  established  and  adjudged  against  the  interest  of  the  defend- 
ant in  the  property  described  in  the  complaint  when  the  notice 
of  lien  was  filed. 

2.  Upon  presentation  of  the  transcript  and  payment  of  the  fees 
therefor,  the  clerk  of  the  county  in  which  the  judgment  was 
rendered  must  endorse  upon  the  transcript  the  date  of  its  receipt, 
must  file  it  in  his  office  and  must  docket  the  judgment  as  of  the 
time  of  the  receipt  of  the  transcript,  in  a  book  kept  by  him  for 
that  purpose  as  prescribed  by  law;  and  if  the  judgment  is  for 
the  recovery  of  a  chattel  which  has  been  delivered  to  the  unsuc- 
cessful party  or  for  the  value  thereof,  or  for  the  establishment 
of  a  mechanic's  lien,  he  must  enter  in  the  docket  the  particulars 
of  the  judgment  as  stated  in  the  transcript. 
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3.  Upon  the  docketing  of  a  judgment  as  prescribed  in  this  sec- 
tion it  shall  be  deemed  a  judgment  of  the  supreme  conrt  and  may 
be  enfo-eed  accordingly.  Nothing  in  this  section  shall  be  con- 
strued to  prevent  this  court  or  a  justice  thereof  from  vacating, 
setting  aside  or  modifying  the  judgment  or  staying  the  execu- 
tion thereof. 

Former  |  261  amended  in  form,  f  261  amended  by  L.  1008,  eh.  405; 
originally  revised  from  L.  1882,  eh.  410,  |  1302.  Stay  of  execution  in  subd.  3 
la  new.  Former  ftf  262,  263  omitted  aa  unneceaaary,  this  court  being  made  a 
conrt  of  record  by  new  f  1. 

|  132.   Proceeding*  against  Joint  debtor*. 

An  action,  judgment  and  execution  against*  one  or  more  of 
several  defendants  alleged  to  be  jointly  indebted  upon  contract, 
shall  be  governed  by  the  provisions 'applicable  to  like  cases  in  the 
supreme  court,  including  those  whereby  a  plaintiff  who  has  re- 
covered judgment  against  one  or  more  of  such  defendants  may 
maintain  an  action  and  recover  judgment  against  the  others  to 
charge  their  property  with  the  sum  remaining  unpaid  on  the 
original  judgment.  When  an  execution  upon  a  judgment  against 
one  or  more  of  such  defendants  is  issued  out  of  this  court,  the 
clerk  of  the  court  shall  make  the  same  endorsements  upon  the 
execution  and  the  same  entries  in  the  docket  that  a  county  clerk 
is  required  to'  make  when  execution  is  issued  on  a  like  judgment 
of  rhe  supreme  court. 
Supersedes  former  If  264-268.     See  Code  Civ.  Pro.,  |  1032  et  aeq. 

|  133.  Docketing  Judgment  In  another  county.  * 

The  county  clerk  with  whom  a  transcript  is  filed,  must  furnish 
to  any  person  applying  therefor  and  paying  the  fees,  one  or  more 
transcripts  of  the  docket  of  the  judgment,  attested  by  his  signa 
ture.  A  county  clerk  to  whom  such  transcript  is  presented  must, 
upon  payment  of  the  fees  therefor,  immediately  file  it  and  docket 
the  judgment  in  the  appropriate  docket  book  kept  in  his  office  in 
like  manner  as  the  judgment  was  docketed  by  the  first  county 
clerk.  The  judgment  when  so  docketed  has  the  like  effect  as  it 
has  in  the  county  in  which  it  was  docketed  upon  the  transcript 
from  this  court. 

Former  |  260  amended  in  form.  |  260  originally  revised  from  L.  1882, 
en.  410,  {  1307. 

|  184.  Execution,  against  marshal*. 

Execution  on  a  judgment  against  a  marshal  or  his  sureties 
shall  issue  only  to  the  sheriff  after  transcript  filed  with  a  county 
clerk  as  provided  in  this  article,  and  must  be  made  returnable  to 
the  county  clerk. 

Former  f  270  amended.  |  270  originally  reviaed  from  L.  1882,  ch.  410, 
i   1308. 

f  186.  Execution*  requisite*. 

The  execution,  when  issued  out  of  this  court,  must  be  directed 
to  a  marshal  and  subscribed  by  the  clerk  of  the  court  in  the  dis- 
trict in  which  the  judgment  was  rendered,  and  must  bear  date 
of  the  day  of  its  delivery.  It  must  state  the  names  of  the 
parties,  the  district  where  and  the  time  when  rendered,  the 
amount  of  the  judgment  and  the  amount  due  thereon.  It  must 
require  of  the  marshal  substantially  as  follows: 

1.  If  it  is  a  case  where  the  defendant  cannot  be  arrested,  it 
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must  direct  the  officer  to  collect  the  amount  due  on  the  judgment 
out  of  the  personal  property  of  the  debtor  and  to  pajf  the  same 
to  the  clerk  or  tovthe  party  entitled  thereto. 

2.  If  it  is  a  case  where  the  defendant  may  be  arrested,  in 
addition  to  the  foregoing  it  may  direct  the  officer,  Jr  sufficient 
property  of  the  defendant  liable  to  execution  cannot  be  foiind  to 
satisfy  the  judgment,  that  he  arrest  the  defeuda,pt#  and  commit 
him  to  the  jail  of  the  county  wherein  the  district  in  which  toe 
judgment  was  entered  is  situate,  until  he  priy  the  judgment  of 
be^  discharged  according  to  law. 

3.  When  u  defendant  was  served  with  summons  otherwise  tha^n 

Sersonally  and  did  hot  appear  generally,  but  tils  prdfrcrty  has  Ween 
lily  attached  tinder  a  warrant  of  attachment  that  has  not  been 
vacated,  an  execution  ou  the  judgment  against  biiri  must  require 
the  marshal  to  collect  the  judgment  only  out  of  the  prop'efty  so 
attached. 

4.  In  all  cases  It  must  further  direct  the  officer  to  make  proper 
return  of  the  execution  to  the  clerk  of  the  codrt  from  which  the 
execution  issued,  within  twenty  days  from  the  time  of  the  receipt 
thereof. 

Former  |  271  amended.  Subdivision  3  is  taken  from  former  1  91.  I  2Ti 
originally  revised  from  I,.  18S2,  oh.  410,  |  1390.  $  91  oriSUUllJ  retted 
from  L.   1882,   ( h.  410,  |   1S29. 

f  130.  Execution   against   tbe  person. 

If  the  execution  directs  the  arrest  of  the  defendant  for  want 
of  sufficient  personal  property,  and  if  there  is  not  sufficient 
personal  property  subject  to  lety  found  b*  the  officer;  Or  if  iijpdn 
demand  by  thb  officer  the  defendant  fails  to  prod qce.  sufficient 
property,  the  officer  must  immediately  arrest,  the  defendant. 
When  arrested,  the  defendant  must  lie  convened  to  the  common 
jail  Of  the  'county  wherein  the  district  where  the  judgment  is 
entered  is  situate,  and  there  kept  in  custody  linrll  the  execution, 
with  costs,  is  paid.  Or  he  is  discharged  by  due  course  of  law. 

Thin  is  the  last  wed  tehee  of  former  §  140,  amended.  |  140  drigtaalfr 
reviHed  from  Code  of  Civ.   Pro;,   ||  484,  2937. 

I  137.  The  same  —  an  affected  by  joinder  of  eanaes  of 
action. 

When  a  cause  of  action  for  which  a  defendant  may  be  arrested 
was  united  with  a  cause  of  action  for  which  a  defendant  may 
not  he  arrested,  an  executiou  against  the  person  of  the  defendant 
cannot  he  issued  upon  the  judgment  unless  it  appears  that  the 
judgment  was  rendered  solely  updn  thfe  cause  of  action  for  tvhich 
he  might  have  been  arrested. 

Former  $  272  amended  in  form.  |  272  originally  revised  from  L.  1889, 
rh.  410,   §   1401. 

|  138.  Renewal  of  execution. 

At  the  request  of  the  judgment  creditor  an  exectittbti  iriay  be 
renewed  before  the  expiration  of  the. twenty  days  by  the  ifrprd 
•*  renewal  "  being  written  thereon  With  the  date,  and  subscribed 
by  the  clerk  of  the  court.  Such  renewal  has  thfe  same  effect  as 
an  original  issue,  and  may  be  repeated  as.  often  as  necessary. 
If  an  executiou  is  returned  unsatisfied,  others  riiay  be  issued 
on  like  request  from  time  to  time  until  the  judgment  is*  satisfied. 

Former  {  273  amended  in  form.  |  9T8  orlRihall*  t-fetlfc-d  ffroA  L.  1S33, 
en.  410,  |   H02. 
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|  180.  Judgment  and  execution  in  favor  of  wage  earner*. 

In  an  action  by  n  journeyman,  laborer,  or.  other  employes 
whose  employment  answers  to  the  general  description  of  wage 
earner,  for  services  rendered  or  wages  earned,  if  the  plaintiff 
recovers  .a  judgment  for  a  sum  not  exceeding  one  hundred  dol- 
lars, exclusive  of  costs,  and  the  action  was  brought  within  three 
mqnths  after  the  cause  of  action  accrued*  no  property  of  the 
defendant  is  exempt  frqjn  levy  and  sale  on  execution;  and  if 
the  execution  is  returned  wholly  or  partly  unsatisfied,  the  clerk 
must,  upon  the  application  of  the  plaintiff,  issue  an  execution 
against  the  person  of  the  defendant  for  the  sura  remaining  un- 
collected. A  defendant  arrested  in  such  a  case  must  be  actually 
confined  iu  the  jail  and  is  not  entitled  to  the  liberties  thereof, 
but  must  be  discharged  after  having  been  so  confined  for  fifteen 
days.  After  his  discharge  another  execution  against  his  pcrtori 
shall  not  issue  upon  the  Judgment  but  the  judgment  creditor 
may  enforce  the  judgment  against  his  property.  This  section 
shall  apply  whether  the  defendant  be  male  or  female. 

Former  I  274  amended,  g  274  amended  by  L.  1907,  ch.  425:  originally 
revised  from  L.  1882,  ch.  410,  §  1405.  Limit  of  amount  Of  judgment  In- 
creased to  $100,  and  of  time  to  ftiree  nftmtbs,  and  Kectlon  made  applicable 
to  female  employer. 

|  140.   Time    limit    of   execution. 

A  defendant  cannot  be  arrested  nor  can  his  property  be  sold 
on  execution  after  twenty  days  from  its  issue  or  renewal,  but 
property  levied  on  within  twenty  days  may  be  sold  after 
renewal. 

Former   g  275.     Originally  revised  from   L.    1882,   ch.   410,    |   1406. 

|  141.   Liability   of  marshal  to   execution   creditor. 

A  marshal  is  liable  to'  an  execution  creditor  for  the  amount 
of  the  execution  in  the  following  cases: 

1.  Where  he  suffers  the  twenty  days  to  elapse  without  making 
a  true  return  of  the  execution  and  filing  the  same  with  the  clerk 
of  the  court,  and  paying  to  him  or  to  the  party  entitled  thereto 
the  money  collected   thereon. 

2.  Where  he  wilfully  or  negligently  omits  to  levy  on  property 
of  the  defendant,  or,  if  the  defendant  Is  liable  to  arrest,  to  arrest 
and  imprison  him  within  the  twenty  days,  or,  having  arrested  the 
defendant,  fails  to  commit  him  to  the  county  jail  within  the 
twenty  days. 

Former  g  27G  amended  in  form.  |  276  originally  revised  from  L.  1882, 
cb.  410,  |  1407. 

{  142.  [Am'd,  1910.]  Return  of  execution  and  satisfaction 
of  Judgrment. 

1.  Judgments  of  this  court  may  be  satisfied  and  discharged 
and  the  record  thereof  cancelled  in  the  same  manner  as  judg- 
ments of  the  supreme  court,  except  as  otherwise  provided  in 
this  section. 

2.  If  no  execution  has  been  issued  to  a  marshal  and  no  tran- 
script of  the  judgment  has  been  filed  in  the  office  of  a  county 
clerk,  the  judgment  may  be  satisfied  by  depositing  with  the  clerk 
of  the  court  in  the  district  where  the  judgment  is  entered  the  full 
amount  due  on  the  judgment,  with  interest  to  the  date  of  deposit; 

1563 


THE  MUNICIPAL  COURT  CODE. 

whereupon   the   clerk   must   mark   the   record   of   the   judgment 
satisfied. 

Subd.  2  am'd  by  L.  1916,  ch.  5CS,    in  effect  May  11,  1916. 

3.  When  a  transcript  of  a  judgment  has  been  filed  in  the  office 
of  a  county  clerk  and  no  execution  has  been  issued  to  a  sheriff, 
the  judgment  may  be  satisfied  by  depositing  with  the  said  county 
clerk  the  full  amount  due  on  the  judgment,  with  interest  to  the 
date  of  deposit,  accompanied  by  a  certificate  of  the  sheriff  of  the 
same  county,  dated  on  the  day  of  deposit,  that  no  execution  upon 
the  judgment  is  in  his  hands;  whereupon  the  said  county  clerk 
shall  cancel  and  discharge  the  docket  of  the  judgment. 

Subd.  3  Aiu'd  by  L.   1910.  ch.  50ft,  In  effect  May  11,  1910. 

4.  When  a  judgment  docketed  in  the  office  of  a  county  clerk 
has  been  satisfied  or  discharged,  the  county  clerk  miwt  issue, 
on  payment  of  his  fees,  a  certificate  of  the  fact,  and  upon  filing 
said  certificate  in  the  office  of  the  clerk  of  any  other  county 
where  the  judgment 'has  been  docketed,  the  clerk  of  such  county 
must   enter   satisfaction   of   the  judgment  accordingly. 

Former  {  277  amended.  |  277  originally  revised  from  L.  1882.  ch.  410, 
9  1408.  Provisions  as  to  deposit  new.  For  provisions  as  to  satisfaction  of 
judgment  of  the  Supreme  Court,   tee  Code  of  Civ.    Pro.,    |t    120*- 1271. 
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TITLE  Vm. 
Clerks  and  Marshals. 

Article  1.  Clerks. 

2.  Marshals. 

article:  first. 

Clerks, 

Sec.  143.  Duties  of  the  clerk. 

144.  Destruction  of  records  and  papers. 

|  143.  Duties  of  the  clerk. 

The  clerk  in  each  district  shall: 

1.  -Exercise  the  powers  imposed  and  perform  the  duties  con- 
ferred upon  him  by  this  act  and  the  rules  and  the  resolutions 
of  the  board  of  justices,  and  those  usually  appertaining  to  his 
office;  and  in  the  exercise  of  such  powers  ana  the  performance 
of  such  duties,  conform  to  the  directions  of  the  court. 

2. '  Keep  the  seal  of  the  court  and  affix  it  to  such  papers  and 
documents  as  he  may  be  required  to  certify. 

3.  Keep  a  docket  book  in  such  manner  as  the  rules  may  pre- 
scribe, and  all  other  records  and  proceedings  of  the  court,  and 
act  as  custodian  of  all  documents,  books  and  records. 

4.  Keep  the  office  open  for  the  transaction  of  business  during 
the  hours  designated  by  the  rules  and  resolutions  of  the  board 
of  justices. 

5.  Attend  the  sittings  of  the  court,  administer  oaths,  receive, 
verdicts  of  juries,  and,  in  a  proper  case,  adjourn  causes,  or,  when 
no  justice  appears,  adjourn  causes  to  the  next  judicial  day. 

6.  Assume  charge  and  control  of,  and  be  responsible  for,  the 
general  conduct  of  the  business  of  his  office  and  for  the  faithful 
discharge  of  the  duties  of  the  deputy  and  assistant  clerks  and 
other  officers  connected  with  the  court. 

7.  Collect  and  receive  all  the  fees,  and  account  for  and  pay 
the  same  into  the  city  treasury  monthly,  under  oath,  on  the  nrst 
day  of  each  and  every  month  or  within  three  days  thereafter, 
which  account  shall  contain  the  title  of  each  case  and  the 
amount  of  fees  received  therein;  and  the  salary  of  such  clerk 
shall  not  be  paid  until  he  shall  have  so  accounted  and  paid. 
He  shall  perform  no  service  until  he  shall  have  received  the 
legal  fees  therefor. 

8.  Deliver  to  his  successor  in  office  the  official  seal  and  all 
pa  per 8,  books  and  records  on  file  in  his  office. 

This  section  Includes  former  |1  282-287.  |  282  amended  by  L.  1904,  eh. 
682;  originally  revised  from  L.  1882,  eh.  410,  |  1428.  I  283  originally  revised 
from  L.  1882,  ch.  410,  |  1429.  ||  284-287  originally  revised  from  L.  1882, 
ch.  410,  If  1409-1412. 

|  144.  Destruction  of  records  and  papers. 

The  board  of  justices  may  by  resolution  direct  the  clerk  of 
a  court  to  destroy  any  records  or  papers  deposited  or  filed  ia 
his  office  which  may  be  considered  as  no  longer  necessary. 
New.     Adapted  from  Code  Civ.  Pro.,   |  339-a. 
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Marshals. 

Sec.  145.  Marshal*   to   continue   In   office;    appointment    of    their   siicceaaart: 
vacancies. 

146.  Bond  of  marshal. 

147.  Action  on  marshal's  bond. 

148.  Filing  of   transcript  of  Judgment   with   city  clerk;   reducing  bond. 
14!).  Reducing  bond  on  payment. 

150.  Mayor  to  compel  renewal  of  marshal's  bond;  removal  of  marshal. 

151.  General  power**,   duties  and  liabilities  of  marshals. 

152.  Removal  and  BUHpenslon  on  charges. 

153.  Payment  of  money  received  by  marshals. 

I  145,  Sfarshals  to  contlitue  lit  office;  appblntinent  of 
their  sttoc««fiom  Tatmacte*. 

The  marshals  of  the  city  of  New  York  in  office  when  this 
act  shall  take  Effect  shall  continue  to  hold  office  until  the  end 
of  their  respective  terms.  The  successors  of  said  marshals  shall 
be  appointed  by  the  mayor  of  said  city  for  terms  of  six  years. 
No  person  shall  be  appointed  a  marshal  in  a  borough  of  \vhieh 
he  is  not  a  resident.  The  removal  of  a  marshal  from  the  borough 
in  and  for  fthich  he  was  appointed  snarl  vacate  his  office.  If 
a  vacanc.v  in  the  office  of  marshal  shall  occur  (Otherwise  than 
by  the  expiration  of  a  term,  the  person  appointed  to  fill  such 
vacancy  shall  hold  office  for  the  unexpired  terth  of  the  marshal 
whom  he  succeeds. 
Supersedes  IS   1425  and  1427  of  the  Greater  New  York  Charter. 

I  140.  Bttnd  of  marshal. 

1.  No  marshal  shall  be  permitted  to  enter  upon  the  duties  of 
his  office  until  he  shall  have  given  a  bond  a>  herein  prescribed. 
The  bond  shall  be  executed  by  the  marshal  with  two'  sufficient 
sureties,  who  shall  be  residents  of  the  city  of  New  York  and  each 
of  whom  shall  be  the  owner  of  real  estate  therein  of  the  value  of 
double  the  freiialty  erf  the  bond,  which  shall  be  the  sum  of  tliree 
thousand  dollars.  The  bond  shall  provide  that  the  marshal  and 
the  sureties  shall  jointly  and  severally  answer  to  the  city  of 
New  York  and  any  persons  that  may  complain,  for  the  true 
and  faithful  execution  by  such  marshal  of  the  duties  df  his 
office.  The*  ribnej  shall  be  submitted  for  approval  to  a  justice 
of  the  court  Hi  the  district  in  which  the  marshal  tvas  appointed; 
ami  such  justice  shall  have  power  to  require  that  the  sureties 
justify  before  him  within  five  days  rtfter  tlie  bond  shall  have 
been  submitted,  riha  shall  approve  or  reject  the  bond  within 
five  days  thereafter.  When  sd  approved;  the  bond  shall  be  filed 
with  tJie  eit*  clerk  of  the  city  of  New  York. 

'2.  The  bond  must  lie  kveciited.  ap'prb'ved  rind  filed  tHtllirl  thirty 
days  after  the  appointment  of  the  marshal  or  he  shall  be  deemed 
to  have  declined  his  appointment  and  another  person  shall  be  ap- 
pointed  in  his  place. 

Former  |,  204  and  fanner  «,api  ametjied..  H|  B&4,,  8QI  drigirtalLr  revised 
from  L,  lls4  ch.  41",  11.1700,  l~oH,  Amount  .of  bond.  lncniNHl  Inim 
$2,000  tb  $3.<»do,  anil  approtfll  by  tt  justice  required;  ttistcna  oT  apflrfitaj  by 
city  i-lerk. 

Former  |  293  Is  omitted. 

§  147.   Action  on  marshal's  bond. 

An  action  upon  the  bond  of  a  marshal  may  be  brought  and 
prosecuted  to  judgment  in  this  court,  upon  leave  obtained  from 
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n  .iiiBti<c  of  thin  court,  according  to  the  provisions  relating  to  an 
notion  in  the  supreme  court  by  a  private  person  upon  an  official 
bond. 

Superseded  former  f f  295,  206.     See  Cqde  of  Civ.  Pro.,  f  1880  et  seq. 

Tin-re  Is  ho  rendon  why  a  party  tniiKt  first  recover  jn<jjpm>nt  against  the 
marnual  and  have  execution  returned  anrl  then  obtain  leave  to  sue  on  the 
bond,   as   required   by   former   if    205,   206. 

Former  §   207  oolitted   becauae  cotered   by  new   |    184. 

1  14&  puiiiir_df  transcript  of  Judgment  **it»  city  clerk; 
redact  ok  bond. 

Upon  the  filing  with  the  city  clerk  of  a  transcript  of  a  judg- 
ment on  (he  bond  of  a  marshal,  the  city  clerk  shall  make  a, 
memorandum  on  the  bond  of  the  time  when  and  the  court 
wtercny  such .  judgment  was  rendered  and  the  amount  thereof, 
mid  he  shall  be  entitled  to  a.  fee  of  fifty  cents  therefor,  which 
the  court  rendering  the  judgment  shall  have  power  to  include 
therein:  and  the  bond  shall  be  reduced  by  the  amount  of  the 
judgment 

Former  |  898  amendad.  f  298  originally  revised  from  L.  1889,  eh.  410, 
i  1704. 

|  140.  Reducing  bond  on  payment. 

\Vheuever  the  sureties  of  the  marshal  shall  pay  the  amount  for 
which  the  action  on  the  marshal's  bond  is  brought,  and  the  costs 
and  disbursements  incurred  therein,  or  any  part  thereof,  they 
st)all  be  entitled  to  have  such,  sum  credited  upon  the  bond  upon 
presenting  to  tlie  city  clerk  the  affidavit  of  the  plaintiff  or  his 
attorney  in  such  action,  acknowledging  the  payment;  whereupon 
such  clerk  shall  endorse  the  payment  on  the.  bond  and  the  bond 
shall  be  reduced  by  the  amount  so  paid. 

Former  I  200  amended.  |  280  originally  revised  from  L.  1882,  efa.  410, 
I  1705.     . 


i50.  fflnror   {4   compel   renewal   of   marshal'*    bond;   re- 
dvill  of  matrshal: 


J, 

Whenever  judgment  shall  be  rendered  on  the  bond  of  a  mar- 
shal, or  the  bona  shall  l)e  reduced  as  provided  in  Hie  last  preced- 
ing section,  the  city  clerk  shall  report  the  fact  to  the  mayor. 
If  the  amount  of  the  judgment  is  equal  to  or  greater  than  the 
amount  of  the  bond  the  mayor  shall  direct  the  marshal  to  furnish 
a  new  bond;  or,  if  the  amount  of  the  judgment  is  less  than  the 
amount  of  the  bond,  or  in  ease  of  a  reduction  thereof,  the 
mayor  shall  direct  the  marshal  to  furnish  an  additional  bond 
in  the  penal  sum  of  double  the  amount  of  the  judgment  or  the 
reduction.  If  the  marshal  fails  to  comply  with  such  direction 
within  ten  days  after  notice  thereof,  he  shall  be  removed  from 
office. 

Former   f   300  amended,      f   300   originally   revised    from   L.    1882,   ch.   410, 
|  1707.     Provision  an  to  HUHiienaion  of  marshal  omitted. 

|  151.  General  power*,  duties  and  liabilities  of  marshals. 

The  authority  of  a  marshal  extends  throughout  the  city  of 
New  York.  Except  as  otherwise  prescribed  in  this  act  or  in  the 
rules,  every  execution,  oruer  of  arrest,  warant  of  attachment, 
requisition  to  replevy,  warrant  of  seizure,  or  other  mandate  of 
the  court  shall  be  served  and  executed  by  a  marshal,  and  all 
provisions  of  law  relating  to  the  powers,  duties  and  liabilities  of 
sheriffs  in  like  cases  and  in  respect  to  the  taking  and  restitution 
of  property,  shall  apply  to  marshals.     Every  marshal  shall  keep 
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a  record  of  his  official  acts  in  such  manner  as  shall  be  prescribed 
by  the  board  of  Justices. 

Former  If  302-305  amended  and  combined.  (9  302.  304  originally  reiiaed 
from  L.  1882.  ch.  410,  ff  1709,  1711;  §|  303.  305  new  in  former  Municipal 
Court  Act.  Service  of  summons  (I  22)  or  of  a  subpoena  (|  98)  need  cot  be 
made  by  a  marshal. 

|  152.  Removal  and  suspension  on  charge*. 

The  mayor  may  remove  any  marshal  for  cause,  provided  that 
written  .charges  are  first  filed  with  the  mayor,  and  that  the  mar- 
shal be  Riven  due  notice  thereof  and  be  afforded  an  opportunity 
to  be  heard;  and  the  mayor  may,  in  his  discretion,  suspend  said 
marshal  from  the  performance  of  his  official  duties  pending  a 
hearing  upon  the  charges.  Upon  charges  being  preferred  against 
a  marshal  by  a  justice  of  the  municipal  court,  the  mayor  shall 
forthwith  cause  notice  of  suspension  ot  the  marshal  to  be  served 
upon  him,  and  the  marshal  shall  thereupon  remain  suspended 
until  the  hearing  and  determination  of  the  charges.  The  mayor 
may,  in  his  discretion,  delegate  to  the  secretary  to  the  mayor  the 
power  and  duty  of  hearing  the  evidence  to  be  produced  upon  the 
said  hearing,  and  in  such  case  the  said  secretary  shall  have  the 
power  to  issue  subpoenas,  administer  oaths  and  take  the  evidence 
and  shall  submit  the  same  to  the  mayor  who  shall  forthwith 
make  a  determination  thereon,  which  shall  have  the  same  force 
and  effect  as  if  the  evidence  had  been  taken  before  the  mayor  in 
person. 

Former    |   306   amended   1n   form.      |    306   amended   by   L.    1904,    ca.   264; 
originally  revised  from   1901,   cb.  466,   |    1429. 

I  168.  Payment  of  money  received  by  marshals. 

Within  five  days  after  a  marshal  shall  have  collected  or  re- 
ceived any  money  upon  any  process  of  the  court,  he  shall  pay 
the  same,  less  his  lawful  fees  and  disbursements,  to  the  person 
entitled  thereto,  or  to  his  attorney,  or  to  the  clerk  of  the  court 
in  the  district  from  which  such  process  was  issued.  Upon  his 
failure  to  do  so  he  may  be  proceeded  against  as  for  a  contempt. 
The  clerk  of  the  court  with  whom  such  money  is  deposited  shall 
pay  the  same  on  demand  to  the  person  entitled  thereto  or.to  his 
attorney. 

Former   %   307   amended    in   form.      |   307  amended   by  L.    1905,    eh.    228; 
L.   1910,  ch.  540;  new  in  former  Municipal  Court  Act. 
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TITLE  IX. 

*      '  Appeals. 

Sec.  154.  Judgments   and   orders   appealable. 

155.  Review  of  intermediate  orders. 

156.  Time  to  appeal. 

157.  Notice  of  appeal. 

158.  Supplying  omissions;  amendments. 

159.  Stay  of  execution  pending  appeal. 

160.  Exception   to  and  justification  of  sureties. 

161.  Settlement  of  cane  and  return  on  appeal. 

162.  Death  of  party. 

163.  Remittitur  and  return  of  papers. 

|  154.  Jndsjments  and   orders   appealable. 

A  party  aggrieved  may  appeal  to  the  supreme  court,  except 
when  the  judgment  or  order  or  final  order  was  rendered  or  made 
upon  his  default  from 

1.  A  judgment  in  an  action; 

2.  A  final  order  in  a  special  proceeding; 

3.  An  order  granting  or  denying  a  new  trial; 

4.  An  order  granting  or  denying  a  motion  to  open  a  default 
and  to  vacate  a  judgment  entered  thereon; 

5.  An  order  granting  or  denying  a  motion  to  vacate  a  judg- 
ment or  a  final  order  upon  the  ground  that  the  judgment  was 
rendered  or  the  final  order  made  without  service  of  summons  or 
process; 

6.  An  order  granting  or  denying  a  motion  to  discharge  a  de- 
fendant from  arrest,  or  an  order  granting  or  denying  a  motion 
to  vacate  or  modify  a  warrant  of  attachment  or  a  requisition  to 
replevy  or  a  warrant  of  seizure; 

7.  An  order  sustaining  or  overruling  an  objection  taken  to  a 
pleading  as  prescribed  in  sections  eighty-eight  and  eighty-nine  of 
this  act,  provided  that  leave  to  appeal  be  granted  either  by  tjae 
justice  who  made  the  order  or  by  a  justice  of  the  appellate  court; 

8.  An  order  which  the  court  had  not  the  power  to  make. 

Partly  new,  partly  taken  from  former  |f  257,  310  and  from  Code  of  Clr. 
Pro.,  ||  1294,  1347.  |  257  amended  by  L.  1910,  eta.  538;  new  In  former 
Municipal  Court  Act.  |  310  amended  by  L.  1907,  ch.  664;  L.  1910,  ch. 
538;  L.  1913,  ch.  386;  originally  revised  from  L.  1001,  cb.  466,  |  1377. 
Provisions  In  former  f  310  relutlng  to  the  appellate  terra,  its  clerk  and 
attendants,  omitted  and  embraced  in  proposed  amendments  to  the  Code  of 
Civil  Procedure  and  the  Judiciary  Law  (see  Appendix) ;  parts  relating  to 
Judgment  on  appeal  omitted  because  covered  by.  Code  of  Civ.  Pro.,  {  1317; 
parts  transferred  to  |f  155,  156. 

|  155.  Review   of  intermediate   order*. 

An  appeal  taken  from  a  judgment  or  final  order  brings  up  for 
review  an  intermediate  order  which  is  specified  in  the  notice  of 
appeal  and  necessarily  affects  the  judgment  or  final  order  and 
has  not  already  been  reviewed  upon  a  separate  appeal. 

An  order  made  after  judgment  or  final  order  is  deemed  to  have 
been  made  in  the  action  or  special  proceeding  within  the  meaning 
of  this  section. 

Part  of  former  |  310  with  addition  based  on  Code  of  Civ.  Pro.,  |  1347. 
|  310  amended  by  L.  1907,  ch.  664:  I„  1910.  ch.  538;  L.  1913,  ch.  380; 
originally  reviMed   from   L.   1901,   ch.   466,   f   1377. 

|  15Ci.  Time  to  appeal. 
An  appeal  must  be  taken  within  twenty  days  after  the  entry 

of   th«*   iuricmpnt   nr   opHpp   nr   finjil    nrrlor      Th^    richt  tn   rpvi*»w  AH 
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Intermediate  order  is  not  affected  by  the  expiration  of  the  time 
within  which  a  separate  appeal  therefrom  might  have  been  taken. 

Part  of  former  |  311  amended  In  form.  |  311  amended  by  I*.  1904.  vh, 
598;  L.  1908,  eh.  22;  originally  revised  from  Code  of  Civ.  Pro.,  f  304*. 
The  part  of  former  |  311  relating  to  appeals  from  judgments  rendered  without 
service  of  process  has  been  omitted; 

|  157.  Notice  of  appeal. 

An  appeal  is  taken  by  filing  with  the  clerk  of  the^  court  in  the 
district  where  the  judgment,  order  or  final  order  is  entered,  a 
written  notice  of  appeal,  subscribed  by  the  appellant  or  by  his 
attorney,  and  the  clerk  shall  give  notice  thereof  to  the  respondent 
or  his  attorney  in  the  manner  prescribed  by  the  rules. 

Part  of  former  §  311  amended.  $  311  amended  by  L.  1904,  oh.  598;  L.  19«iS. 
eh.  22;  originally  rerlHru  from  Code  of  Civ.  Pro.,  f  3046.  Practice  cbaaged. 
Deposit  of  costs  abolished.  Section  supersedes  former  §  312  relating  to 
service  of  notice  of  appeal. 

|  168.   Supplying  omiwalonn;  amendments. 

Defects  or  omissions  in  the  proceedings  necessary  to  perfect  an 
appeal  or  to  stay  execution  of  the  judgment,  final  order  or  order 
appealed  from  may  be  supplied,  or  amendment  of  such  proceed- 
ings may  be  granted,  by  the  appellate  court  in  like  manner  as 
though  the  appeal  were  taken  from  a  judgment,  final  order  or 
order  of  the  supreme  court. 

Supersedes  former  |  313  nnd  mlopts  Code  of  Ctv.   Pro.,   f   1303. 

|  ISO.   Stay   of   execution    pending:  appeal. 

1.  The  appellant  may  stay  execution  by  filing  with  the  *Jerk 
and  serving,  as  hereinafter  provided,  a  written  undertaking  exe- 
cuted by  one  or  more  sureties  approved  by  a  justice  of  the  court, 
to  the  effect  that  if  the  appeal  is  dismissed,  or  if  judgment  is 
rendered  against  the  appellant  in  the  appellate  court  and  an  exe- 
cution issued  thereon  is  returned  wholly  or  partly  unsatisfied,  the 
sureties  will  pay  the  amount  of  the  judgment  or  the  portion 
thereof  remaining  unsatisfied,  not  exceeding  a  sum  specified  in 
the  undertaking,  which  must  be  at  least  one  hundred  dollars,  and 
not  less  than  twice  the  amount  of  the  judgment;  or,  if  the  judg- 
ment is  for  the  recovery  of  a  chattel,  that  the  sureties  will  pay 
the  value  of  the  chattel  together  with  costs  and  the  damages,  if 
any.  au'arded  by  the  judgment.  If  execution  has  been  issued, 
the-  service  upon  the  KlicrilT  or  marshal  of  a  copy  of  the  under- 
taking, certified  by  the  clerk  or  accompanied  by  an  affidavit  show- 
ing that  it  is  a  copy  thereof  and  that  the  original  has  been  duly 
filed,  stays  further  proceedings  under  the  execution,  subject  to 
the  provisions  of  the  section  next  following. 

2.  In  lieu  of  an  undertaking,  the  appellant  may  stay  execution 
Vy  depositing  with  the  clerk  a  sum  of  money  equal  to  the  amount 
of  the  judgment,  with  interest  thereon  for  one  year,  and  fifty 
dollars  in  addition. 

Former  5  314  amended;  last  sentence  of  former  $  31 C  added  ami  flr«t 
sentem-e  thereof  omitted  ns  mi  necessary.  5§  314.  Slfl  originally  revteed  from 
Cf.de  <>r  civ.  Pro..  $$  3or»Uf  3051.  Subdivision  8  Is  nfew.  See  Code  of  Qt. 
1*™.,   U   130C.   1311. 

I  1CIO.  Exception    to   and   Justification   of  anretf  eti. 

The   respondent    or   his   attorney   may.   within   five   days   after 

notice  by   the  clerk  of  the  filing  of  the  undertaking,   serve  upon 

the  appellant   or  his  altornev  a  written  notice  that  he  excepts  to 

♦he  sufficiency  of  the  sureties.      Within  five  days  thereafter,   the 

sureties,  or  other  sureties  in  n   new  undertaklne  to  the  same  ef- 
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feet,  must  justify  on  at  least  three  days'  notice,  before  the  court 
in  the  district  in  which  the  judgment  was  rendered.  The  court 
must  endorse  upon  the  undertaking  or  a  copy  thereof  its  allow- 
ance or  rejection  of  the  sureties.  If  the  sureties  fail  or  refuse  to 
justify  after  service  of  the  notice  of  exception,  the  respondent 
may  proceed  as  if  no  undertaking  had  been  executed. 

Former  |  315  amended  bo  as  to  avoid  the  rule*  that  when  the  sureties  fall 
to  justify  they  are  relieved  from  liability  unless  the  exception  be  withdrawn. 
8  315  originally  revised  from  Code* of  Civ.  i'ro.,'  g  1335.  Manning  V.  Gould. 
90  N.  Y.  470;  Zvvecker  v.   Levi  tie,  135  App.  Div.  432. 

|  161.   Settlement  of  cane  and  return  on  aptteal* 

1.  When  an  appeal  has  been  taken  as  herein  prescribed,  the 
stenographer's  original  transcript  of  minutes  must  be  furnished 
to  the  clerk  within  ten  days  after  the  fees  therefor  have  been 
paid.  Immediately  upon  receiving  such  minutes  the  clerk  shall 
cause  notice  of  that  fact  to  be  sent  to  the  attorney  for  the  ap- 
pellant, or  to  the  appellant  if  he  has  not  appeared  by  attorney. 
The  appellant, or  his  attorney  shall  then  procure  the  case  to  be 
settled  on  a  written  notice  of  at  least  three  days  to  the  clerk  and 
to  the  attorney  for  the  respondent  or  to  the  respondent  if  he  has 
not  appeared  by  attorney,  returnable  before  the  justice  who  tried 
the  case.  The  clerk  must  thereupon  make  a  return  to  the  appel- 
late court,  which  must  contain  the  summons  or  precept,  plead- 
ings, evidence  and  judgment  or  final  order  and  all  other  necessary 
papers  and  proceedings,  and  have  annexed  thereto  the  opinion 
of  the  court,  if  any,  and  the  notice  of  appeal.  The  justice  before 
whom  the  case  was  tried  shall  within  five  days  from  the  date  of 
the  submission  to  him  of  the  case  on  appeal,  settle  the  case  and 
endorse  his  settlement  on  the  return.  The  clerk  must  thereupon 
cause  the  return  to  be  filed  with  the  clerk  of  the  appellate  court. 
After  a  justice  is  out  of  office  he  may  settle  the  case  in  any 
action  or  proceeding  tried  before  him  and  may  be  compelled  by 
the  appellate  court  so  to  do. 

2.  tV  here  no  testimony  was  taken  and  a  settlement  of  a  case  is 
not  required,  the  return  shall  be  made  by  the  clerk  forthwith  upon 
filing  the  notice  of  appeal.  Such  return  shall  contain  the  judg- 
ment, order  or  final  order  appealed  from  and  all  the  original 
papers  upon  which  the  judgment,  order  or  final  order  was  ren- 
dered or  made,  duly  authenticated  by  the  certificate  of  the  clerk 
having  the  custody  thereof,  or  copies  thereof  duly  certified  by 
such  clerk,  and  shall  have  annexed  thereto  the  opinion  of  the 
court,  if  any,  and  the  notice  of  appeal. 

3.  Upon  an  appeal  from  an  order  granting  or  denying  a  motion 
for  a  new  trial,  upon  the  ground  of  fraud  or  newly  discovered 
evidence,  the  stenographer's  minutes  of  the  trial  shall  be  included 
in  the  return  of  the  clerk  and  the  provisions  of  subdi vision  one  of 
this  section  shall  apply  to  such  an  appeal. 

Supersedes  former  H  317-310.  Justice  required  to  nettle  the  ease  only. 
Subdivision  2  is  intended  to  adopt  and  extend  the  practice  established  by 
Gultenbergh  v.   Genovene,   121    N.   Y.   Supp.   (512. 

§  162.  Death  of  party. 

When  a  party  dies  before  an  appeal  has  been  taken,  or  when  a 
party  to  an  appeal  dies  before  the  appeal  is  heard,  the  proceedings 
after  his  death  shall  be  governed  by  the  provisions  applicable  to 
similar  cases  in  the  supreme  court,  and  an  order  substituting  the 
proper  representative  of  the  decedent  as  a  party  may  be  made  on 
application  by  the  survivor  or  by  such  representative,  on  notice. 
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I  163.  Remittitur  and  return,  of  papers. 

The  judgment  or  order  of  the  appellate  court  must  be  remitted 
for  enforcement  to  the  court  below;  and  the  clerk  of  the  appellate 
court  shall  return  to  the  clerk  of  the  court  in  the  district  from 
which  the  appeal  was  taken,  all  the  papers  upon  which  the  ap- 
peal was  heard. 

Former  f  327  amended  In  form.     |  327  new  1b  former  Municipal  Court  Act- 
See  Code  of  Civ.    Pro.,    |J   194,   3194. 

None  to  Title  IX. —  The  following  former  sections  of  the  act  hare  been 
omitted :  I  323  because  It  relates  to  the  power  of  the  Supreme  Court  and 
is  substantially  covered  by  Code  of  Civ.  Pro.,  |  1323;  ||  324.  325.  because 
tbey  relate  to  tbe  powers  and  duties  of  tbe  Supreme  Court;  |  326,  becai 
covered  by  Code  Civ.  Pro.,  |  1317. 
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TITLE  X. 
Costs  and  Fees. 

Sec.  164.  Sums  allowed. 

165.  No  costs  on  plea  of  bankruptcy. 

166.  When   defendant  entitled  to  Increased  costs. 

167.  Costs  allowed  by  court. 

168.  Costs  In  action  by  working  woman. 

169.  Taxation  of  costs  and  disbursements. 

170.  Disbursements  allowable. 

171.  Review  of  taxation. 

172.  Costs  upon  appeal;  amount. 

173.  Fees  payable  to  the  clerk. 

174.  Employee's  action;  no  fees. 

175.  No  fees  or  costs  In  state  and  city  actions. 

176.  Witnesses'  fees. 

177.  Stenographer's  fees. 

178.  Marshals*  fees. 

|  164.  Sum*  allowed. 

In  all  actions  there  shall  be  allowed  to  the  prevailing  party,  if 
he  shall  have  shown  that  he  has  appeared  by  attorney,  the  follow- 
ing sums  as  costs: 

1.  To  the  plaintiff.  Where,  upon  issue  joined  and  after  trial, 
the  plaintiff  recovers  judgment:  For  fifty  dollars  and  under  one 
hundred  dollars,  ten  dollars;  for  one  hundred  dollars  and  under 
two  hundred  dollars,  fifteen  dollars;  for  every  additional  one  hun- 
dred dollars  or  fractional  part  thereof,  five  dollars. 

2.  To  the  plaintiff.  If  the  defendant  interposes  a  counterclaim 
in  excess  of  plaintiffs  claim  and  the  plaintiff  recovers  judgment, 
costs  shall  be  allowed  on  the  amount  of  the  counterclaim  at  the 
same  rate  as  if  it  were  the  amount  of  the  plaintiff's  recovery. 
If  the  counterclaim  is  less  than  the  plaintiffs  claim,  costs  shall 
be  governed  by  plaintiff's  recovery. 

3.  To  the  plaintiff.  Where  the  plaintiff  recovers  judgment  upon 
the  defendant's  failure  to  answer,  costs  shall  be  allowed  at  one- 
half  of  the  rates  prescribed  in  subdivision  one  of  this  section. 

4.  To  the  plaintiff.  For  each  necessary  defendant  served  with 
the  summons  by  a  person  other  than  a  marshal,  one  dollar. 

5.  To  the  plaintiff.  Upon  settlement  after  service  of  summons 
and  before  trial,  plaintiff  shall  be  entitled  to  costs  at  the  rates 
prescribed  in  subdivision  three  of  this  section,  determined  by  the 
amount  of  the  settlement. 

6.  To  the  plaintiff.  Upon  settlement  during  or  after  trial  and 
before  entry  of  judgment,  plaintiff  shall  be  entitled  to  costs  at  the 
rates  prescribed  in  subdivision  one  of  this  section,  determined  by 
the  amount  of  the  settlement. 

7.  To  the  defendant.  Where  the  defendant  recovers  judgment 
after  trial,  costs  shall  be  awarded  to  him  at  the  rates  prescribed 
in  subdivision  one  of  this  section,  based  on  the  plaintiffs  demand 
in  the  summons,  but  if  the  defendant  recovers  judgment  in  ex- 
cess of  the  amount  claimed  by  the  plaintiff  in  the  summons, 
costs  shall  be  based  on  the  amount  of  the  recovery  of  the  de- 
fendant. 

8.  To  the  defendant.  Where  the  defendant  recovers  judgment 
on  the  plaintiffs  failure  to  appear,  costs  to  be  awarded  to  the 
defendant  shall  be  one-half  of  those  provided  in  subdivision  seven 
of  this  section. 

9.  To  the  defendant.  Where  the  plaintiff  discontinues  before 
trial,  costs  to  be  awarded  to  the  defendont  shall  be  the  same  as 
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those  provided  in  subdi vision  eight  of  this  section;  and  where 
the  plaintiff  discontinues  during  the  trial  such  costs  shall  be  the 
same  as  those  provided  in  subdivision  seven  of  this  section. 

10.  To  either  party.  Where  no  provision  for  costs  is  otherwise 
made,  the  court,  in  its  discretion,  may  award  a  sum  not  exceed- 
ing ten  dollars. 

11.  If  the  action  is  for  the  recovery  of  a  chattel  or  the  fore- 
closure of  a  lien,  the  amount  of  the  costs  shall  lie  governed  by 
the  value  of  the  chattel  or  the  amount  of  the  Hen  as  determined 
in  the  judgment  or  claimed  ny  the  adverse  party,  as  the  case 
may  be. 

12.  The  costs  provided  for  in  this  section  shall  in  no  event  ex- 
ceed the  sum  of  seventy-five  dollars. 

Supersedes  former  |  333,.  f  332  niueuded  hy  L.  l^lo%  eh.  538;  new  in 
former  Municipal  Court  Act.  Subdlrlston  4  new;  when  summons  served  bj 
marshal,   sec  |   170,  subd.   1. 

|  105.   No   cost*   on  plea   of  bankruptcy. 

Where  the  defendant  recovers  judgment  upon  the  defense  of 
bankruptcy,  he  shall  not  be  entitled  to  costs. 

Farmer  I  331,  subd,  4.  (  881  originally  revised  from  Oode  of  Civ*  Pro., 
|  3075.  Subd.  1  of  former  f  331  unnecessary;  subd.  2  unnecessary  becauw 
former  S  2  in  omitted:  wibd.  3  unnecessary  as  court  must  appoint  guardian  m 
any  event   (I  20,  RUbd.  3.) 

I  16«.  Wheti  ttefenaant  entitled  to  Ine rente*  coats. 

The  firovlsloils  nruritcnble  to  increased  costs  to  a  defendant  in 
1he  supreme  cotirt  shall  apply  to  this  court,  except  that  the  costs 
recoverable  shall  be  the  amounts  prescribed  in  this  title  and,  in 
addition,  one-half  thereof, 

8iiper«edf*   former   f    333.      See   Oode  of  C1t.    Pro.,    |    8258. 

4 

I  M7.  Cent*  nllovfeu  by  court. 

The  court  may,  in  its  discretion.  In  addition  to  the  other  terms 
and  conditions  in  this  act  provided,  impose  costs  not  exceeding 
ten  dollars;  in  the  following  cases: 

1.  Upon  granting  or  denying  a  motion. 

2.  Upon  sustaining  or  overrnling  an  objection  taken  to  a  plead- 
ing as  prescribed  In  sections  eighty-eight  and  eighty-nine  of  this 
act. 

8.  Upon  allowing  an  amendment  to  a  pleading. 
4.  Upon  adjournment  of  a  trial. 

Supersedes  former  fi§  334-336.  Former  §5  337,  33R  omitted  by  rearon  of 
omission  of  former  II  2,    170- ISC.     Former  f  839  omitted. 

|  iC8.  Coats  In  action  by  working  woman. 

In  an  action  brought  to  recover  a  sum  of  money  for  wages 
earned  by  a  female  employee,  or  for  materials  furnished  by  her 
in  the  course  of  her  employment  or  in  or  about  the  subject  matter 
thereof,  or  for  l>bth,  the  plaintiff  may,  in  the  discretion  of  the 
court,  be  allowed  the  sum  of  ten  dollars  as  costs  irrespective  of 
any  other  costs  which  she  may  recover:  provided,  however,  that 
if  the  amount  of  damages  recovered  is  less  than  ten  dollars,  she 
may  be  allowed  the  sum  of  five  dollars  as  such  additional  costs. 

Former  |  340  amended  and  the  words  "  other  than  a  domestic  servant  " 
in  th<-  nevoiiO  sentence  struck  out.  ft  340  amended  by  L.  1*12,  ch.  463; 
originally    revised    from    L.    18S2,    eh.    410,    i    1424. 

|  1(H),  Taxation  of  **o«ts  ms«l  <1 1 «bu momenta. 

Costs,  and  in  addition  thereto,  fees  paid  to  the  clerk  and  the 
prospective   fees   of   the   county    tlerk   and   the   sheriff,    must    be 
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taxed  by  the  clerk  forthwith  dpon  rendition  of  judgment  and  In- 
serted therein.  Other  taxable  disbursements  shall  be,  taxed  by 
the  clerk  on  two  days'  notice  to  be  given  by  the  party  entitled 
thereto  to  the  adverse  party.  The  clerk  shall  also  tax  costs 
allowed  by  the.  appellate  court  and  shall  enter  all  items  of  costs 
and  disbursements  in  the  docket  book.  All  disbursements  tax- 
able oh  notice  must  be  verified  by  affidavit.  The  clerk  must  ex- 
amine all  items  presented  to  him  for  taxation,  and,  before  allow- 
ing any  dishitrscriicnts,  must  be  satisfied  that  the  items  were 
necessarily  incurred  or  that  the  services  for  which  they  are 
charged  were  necessarily  performed. 

SupersedeH  fortner  ||  341.- 344. 

|  170.  Disbursement**   allowable. 

A  party  to  whom  costs  are  awarded  shall  be  allowed  his  neces- 
sary disbursements  as  follows: 

1,  All  fees  paid  to  the  clerk  or  a  marshal,  including  jury  fees. 

Z  The  legal  fees  of  witnesses. 

*?.  The  legal  fees  paici  for  a  certified  copy  of  a  deposition  or 
other  paper  recorded  or  tiled  in  any  public  office,  necessarily  used 
or  obtained  tor  use  on  the  trial, 

4.  The  reasonable  compensation  of  commissioners  for  taking 
depositions. 

5.  Prospective  charges  for  filing  a  transciipt  with  the  county 
clerk  and  the  sheriff's  fees  for  receiving  and  returning  an  exe- 
cution. 

0.  Such  other  reasonable  and  necessary  expenses  as  are  pre* 
scribed  by  law  or  taxable  by  express  provision  of  law. 

New.  Former  §  830  amplified,  ft  3.'M>  amended  by  L.  1907,  ch.  220; 
originally  revised  from  Code  of  Civ.   Pro.,  {  3074. 

|  171.  Review  of  taxation. 

Within  ten  djiys  the  clerk's  taxation  may  be  reviewed  by  the 
court  upon  two  days'  notice.  The  order  must  disallow  any  items 
wrongfully  Included  in  the  judgment  or  add  any  items  wrongfully 
omitted  therefrom,  ntid  direct  that  anj*  sum  so  disallowed  be  cred- 
ited upon  any  execution  or  other  mandate  jssued  to  enforce  the 
judgment.  Unless  a  motion  for  review  of  the  taxation  is  asked 
for,  the  clerk's  taxation  cannot  be  questioned  on  appeal. 

Former  I  342  amended.  I  342  n«»w  In  former  Municipal  Court  Act ;  see 
Code  of  Civ.   Pro..    H  .'i2U2-:{2»!5.     Taxation  now   reviewable  within   ten  dayti. 

|  172.   CoMtft  upon  appeal |  amount. 

Costs  upon  an  appeal  may  be  awarded  by  the  appellate  court 
in  Its  discretion,  and  if  awarded  shall  be  as  follows: 

To  the  appellant   upon  reversal,   not   more  than  thirty  dollars. 

To  the  respondent  upon  a  111  nuance,  not  more  than  twenty-five 
dollars. 

To  either  party  upon  modification,  not  more  than  twenty-five 
dollars. 

Former  fi  34fi  amended  in  form.  |  fllfl  originally  rovlwd  fronj  Code  of  Civ. 
Pro.,  §  'MUX.  $$  :;iS4.  :J4.1.  and  provisions  us  to  costs  In  §  310,  are  omitted 
becauae  they  relate   to  tut'  powers  of  the   Supreme  Court. 

|  17tt.   Fee*   payable    to   the   clerk. 

There  shall  be  paid  to  the  clerk  the  following  sums  as  court 
fees  in  an  action,  and  there  shnP  be  no  others: 

1.  lTpon  tiling  summons  with  proof  of  service  thereof,  one 
dollar. 
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2.  Before  or  at  the  beginning  of  the  trial,  as  a  trial  /fee,  one 
dollar. 

3.  On  filing  notice  of  appeal,  two  dollars. 

4.  For  issuing  an  order  of  arrest,  a  warrant  of  attachment,  a 
requisition  to  replevy,  or  a  warrant  of  seizure,  one  dollar. 

5.  For  entry  of  judgment  upon  confession,  one  dollar. 

6.  On  demanding  a  trial  by  a  jury  of  six,  three  dollars;  by  a 
jury  of  twelve,  six  dollars. 

7.  For  certifying  a  copy  of  a  paper  on  file  in  the  clerk's  office, 
ten  cents  for  each  folio  of  one  hundred  words,  except  a  return 
on  appeal. 

All  fees  shall  be  prepaid  before  the  service  shall  lie  performed. 

Former  f  347  amended  to  conform  to  new  practice.  |  347  originally  revised 
from  L.  18K2,  en.  410,  f|  141G,  1417.  The  words  ••  a  requisition  to  repJ<Tj 
or  a  warrant  of  seiaure*'   are  added  In  subd.  5. 

|  174.  Employee**  action;  no  fee*. 

When  the  action  is  brought  by  an  employee  against  an  em- 
ployer  for  services  performed  by  such  employee,  the  clerk  shall 
not  demand  or  receive  any  fees  whatsoever  from  the  plaintiff  or 
his  attorney,  if  the  plaintiff  shall  present  proof  by  his  own  affi- 
davit that  his  demand  is  less  than  fifty  dollars,  that  he  is  a  resi- 
dent of  the  city  of  New  York,- that  he  has  a  good  and  meritorious 
cause  of  action  against  the  defendant  and  the  nature  thereof, 
that  he  has  made  either  a  written  or  a  personal  demand  upon 
the  defendant  or  his  agent  for  payment  thereof  and  tha*  payment 
was  refused;  provided  that  if  the  plaintiff  shall'  demand  a  trial 
by  jury,  he  must  pay  to  the  clerk  the  fees  therefor. 

Former  If  44  and  348  amended  In  form:  words  "male  or  female  **  struck 
out.  |  44  originally  revised  frumL.  1882,  ch.  410.  |  1416;  U  1887,  ch,  387. 
|  348  originally  revised  from  I*    1882,  ch.  410,  f   1416. 

|  175.  No  fees  or  costs  in  state  and  city  actional. 

In  an  action  brought  in  the  name  of  the  people  of  the  state  of 
New  York  by  the  attorney-general,  or  iu  the  name  of  the  city  of 
New  York  or  of  auy  department,  board  or  officer  thereof,  by  the 
corporation  counsel  of  the  city  of  New  York,  for  the  recovery  of  a 
penalty,  no  fees  shall  be  required  to  be  paid  by  the  plaintiff  to  the 
clerk  and  no  costs  shall  be  taxed  against  the  plaintiff:  bat  in 
case  such  plaintiff  recovers  judgment,  the  costs  and  taxable  dis- 
bursements shall  be  included  therein,  and  if  collected  shall  be 
accounted   for. 

This  section  re-enacts  the  substance  of  former  |  29  and  Greater  New  York 
Charter,  f  1384.  f  29  amended  by  L.  1905,  eh.  73;  originally  revised  from 
Greater  New  York  (barter,   i  1384. 

Former  g  349  omitted  because  contained  In  Greater  New  York  Charter. 
S   l.ViO. 

Former  §  351.  relating  to  jurors'  fees,  omitted  because  Included  tn  new 
|  118,  subd,  1  and  f  121* 

|  176.  Witneawefl'  fees. 

Witnesses  in  an  action  or  a  special  proceeding  or  before  a  com- 
missioner or  justice  of  this  court  taking  a  deposition,  are  entitled 
to  a  fee  of  fifty  cents  for  each  day's  attendance. 

Former  I  352  amended,  f  352  originally  revised  from  Code  of  CIt.  Ft*.. 
8$  3318,  3327.  Fee  increased  to  fifty  cents  and  provisions  for  mileage  omitted. 
<Seo  new  |  98.) 

§  177.   Stenographer'*  fees. 

In  all  cases  of  appeal  from  an  order,  final  order  or  judgment, 
where  a  transcript  of  the  stenographer's  minutes  of  the  testimony 
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given  on  trial  or  hearing  becomes  a  necessary  -part  of  the  return 
on  appeal,  the  stenographer's  fees  for  making  up  such  transcript 
shall  be  ten  cents  for  every  one  hundred  words  actual  count,  and 
shall  be  paid  in  the  first  instance  by  the  appellant  and  be  taxable 
by  him  a*  a  disbursement  on  the  appeal. 

Former  |  358  amended  In  form.  |  353  originally  revised  from  Greater 
New  York  Charter,    |   1367. 

|  178.  Marshal*'  fees. 

Fees  shall  be  allowed  to  marshals  as  follows: 

For  serving  a  summons,  precept,  order  of  arrest,  requisition  to 
replevy,  warrant  of  seizure  or  warrant  of  attachment,  on  each 
defendant  served,  one  dollar. 

For  a  copy  of  a  warrant  of  attachment  served  on  a  person  other 
than  the  defendant  and  for  the  making  of  an  inventory  of  the 
property  attached,  fifty  cents. 

For  levying  an  execution  or  selling  under  an  attachment,  five 
cents  for  every  dollar  collected  to  the  amount  of  one  hundred 
dollars,  and  two  and  a  half  cents  for  every  dollar  collected  over 
one  hundred  dollars. 

For  every  mile,  over  one  mile,  one  way  only,  when  serving  an 
order  of  am»st,  requisition  to  replevy,  warrant  of  seizure,  warrant 
of  attachment  or  execution,  six  cents,  to  be  computed  from  the 
clerk's  office  of  the  court  out  of  which  the  mandate  was  issued 
to  the  place  where  it  was  executed: 

For  accompanying  a  party  to  obtain  security  ordered  by  the 
court,  one  dollar  for  each  hour  actually  consumed; 

For  taking  the  defendant  into  custody  on  an  order  of  arrest, 
execution  or  commitment,  two  dollars  aiid  fifty  cents; 

For  serving  a  subpoena,  fifty  cents; 

For  every  levy  actually  made  by  virtue  of  an  execution,  one 
dollar; 

For  executing  a  warrant  in  a  summary  proceeding  to  recover 
possession  of  real  property,  one  dollar,  and  the  same  fees  for 
traveling  to  execute  the  same  as  are  herein  allowed  for  execut- 
ing other  mandates; 

For  advertising  for  sale  any  property  by  virtue  of  an  execu- 
tion, one  dollar; 

For  each  day's  necessary  attendance  at  such  sale,  one  dollar. 

The  said  marshals  shall  perforin  all  other  services  required  of 
them  by  law,  without  any  fees  or  compensation,  and  no  other 
fees,  charges,  or  compensation  shall  be  allowed  to,  demanded  or 
charged  by  them. 

Former  f  354  revised  and  amended.  |  354  originally  revised  from  L.  1882, 
ch.  410,   |   1710.     Former  |f  355,   356  are  omitted. 
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TITUS  XT. 
Definitions;  construction  and  effect  of  act. 

Sec.  179.  Definitions. 

180.  Presumption  of  regularity. 

181.  Saving  clause. 

182.  Construction. 

183.  Sections  of  code,  not  applicable 

184.  Laws  repealed. 

185.  Short  title  of  act. 

186.  Wbcri   to  take  effect. 

f  17».  Definitions. 

The  following  words  used  in  this  act  shall  have  the  meaning 
attached  to  them  in  this  section,  unless  otherwise  apparent  in  the 
con lex t: 

t.  The  word  "  attorney  "  means  a  duly  licensed  attorney  of  the 
supreme  court  of  this  state. 

2.  The  word  "  district "  means  a  district  of  the  municipal 
court  of  the  city  of  New  York. 

3.  The  word  "  clerk  '*  means  the  clerk,  deputy  clerk  or  assist- 
ant clerk  or  their  successors. 

4.  The  word  u  rules "  means  the  rules  duly  adopted  by  the 
board  of  justices. 

Former  fi  36}  amended.  $  360  amended  by  L.  1907,  ch.  60S;  originally 
revised  fr«>m  L.  1K82,  ch.  410,  |"  1437.  Most  of  It  covered  by  Gvneral  O*- 
etroction  l.aw. 

f  180.  Presumption  of  nesalarity. 

The  provisions  of  thiB  act  shall  be  liberally  construed  in  further- 
ance of  justice.  The  presumption  of  regularity  shall  attach  to 
the  proceedings,  judgments,  orders  and  final  orders  of  this  court, 
and  every  fair  intendment  shall  be  made  in  favor  of  its  juris- 
diction. 
New. 

|  181.   Saving:  clause. 

This  net  shall  not  be  retroactive  nor  shall  it  create  a  vacancy 

in  any  office  or  employment. 

Former  f  361  amended.  |  301  originally  revised  from  L.  1882,  eta.  410. 
|  2143.     See  General  Construction  Law,  fi  93,  94. 

S  182.  Construction. 

A  reference,  in  laws  not  repealed,  to  provisions  of  law  ineor- 


Greater  New  York  charter  relating  to  this  court,  which^  are  un- 
repealed, the  reference  shall  be  deemed  to  extend  to  this  act. 
Former  fi   362  amended.     See  General  Construction  Law,   |  95. 

I  188.   Sections  of  the   code  not   applicable. 

The  provisions  of  sections  thirty-two  hundred  and  seven  to 
thirty-two  hundred  and  fourteen,  inclusive,  and  section  thirty- 
two  hundred  and  eighteen,  of  the  code  of  civil  procedure,  shall 
not  apply  to  actions  or  proceedings  in  this  court. 

Former   fi   363  amended   to   Include  Code  of  Civ.   Pro.,    fi   3218. 
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i  184.  Ll}wp  repealed. 

The  laws  or  parts  thereof  specified  In  the  schedule  hereto  an* 
iiextnl   and  all  acts  amendatory  thereof  or  supplemental  tbereto, 
in   force  when  this  act  takes  effect,  are  hereby  repealed. 
Former  }  364.     See  General  Construction  Law,   i  90. 

f  185.   Short  title,  of  act. 

The  short  title  of  this  act  shall  be  the  New  York  city  munici- 
pal   court   code. 

Former  }  365  amended. 

|  186.   When  to  take  effect. 

This* act  shall  take  effect  on  the  first  day  of  September,  nine- 
teen hundred  and  fifteen. 
Former  }  366  amended. 

SCHEDULE  OF  LAWS  REPEALED. 


Laws  of 

1902 ... 
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Chapter 

580 

144 
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All 
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93 
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025 
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AH 
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735 
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73 
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1900 
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All 
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1907 

451 
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1907 
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004 
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495 

AH 
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540 

541 
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All 

All 

1910 
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?V42 

73 

All 
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408 

380 

All 

All 
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All 

All 

THE  MUNICIPAL  COURT  CODE. 

OF  THE  GREATER  NEW  YORK  CHARTER. 
Section  Section  Section 

1350  1357 

1351  1358  1374 

1352  1359  1378 

1353  1360 

1354  1361  1384 

1355  1362  1425 

1356  1363  1427 
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IHIHHX  TO  THE  NEW  YOBK  CITY  MUNICIPAL  COUBT 

CODE. 

[References  are  to  sections.] 


A* 

Aban«onmeBt  Bond. 

jurisdiction  in  action  brought  by  commissioner  of  public  chari- 
ties or  overseer  of  the  poor 6 

Aceonnta. 

rules  relating  to. 8 

Actions. 

commencement 17,  18,  78 

dismissal  for  neglect  to  prosecute 126 

joinder  of  causes 79 

execution  against  person 137 

severance  of  causes 79 

transfer  to  another  district *  17 

venue   17 

Adjournment*. 

when    allowed    •• 96 

Administrators. 

actions  by  or  against  foreign 6 

Answer 

amendment    • 93 

contents    • 83 

objections  which  may  be  taken  by • 89 

requisites 78 

service    • • ••• • • 83 

Appeals. 

amendments  to  perfect , 158 

costs 172 

death  of  party,  effect 162 

execution,   stay    159 

filing  notice,   fees  .*.... 1 73 

intermediate  orders,  review. 155 

judgments 154 

notice   • 157 

orders 154 

remittitur  and  return  of  papers. 163 

return     161 

settlement   of   case ••  161 

sureties,  exception  to  and  justification  of ••.*•  160 

time  within  which  to  be  taken 156 

Arbitration^ 

jurisdiction 6 

rules  for  establishment  of  system. 8 

,  Arrest. 

adjournments •  82 

ball,  motion  to  reduce •••••  38 

notice  of  justification 86 

rejection    • 86 

qualifications    of    •  •  3$ 

detention  of  defendant 82 

discharge  on  giving  bail  or  making  deposit 34 

on   motion    # 37 

endorsement  of  summons  for  execution  against  the  person....  25 

execution  against  the  person  of  defendant 137 

of  judgment,  additional  to l*w 
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INDEX  TO  MUNICIPAL  OOUKT  CODE. 

—  Continued. 

grounds 29 

judgment  when  defendant  liable •  • ••••  128 

order,  directions  in • .•••..••........  31 

fees  on  issuing* • •••••  173 

issuance   • 6 

serving,  marshal's  fees ••••• ••  178 

papers  to  be  delivered  by  marshal » 36 

plaintiff  to  be  notified 33 

procedure •••••••••• 30 

proceedings  after 32 

return  of  summons • •••...  31 

security,  motion  to  increase 38 

taking  defendant  into  custody,  marshal's  fees 178 

time  limit • .....•••••...  140 

wage  earner,  judgment  and  execution  in  favor  of..... 139 

Assault. 

jurisdiction  •••••••••••••••••••«•••••••••••••«•••••••••  6 

Assignment!  of  Justice** 

now  made  •••••••••••••• •• •••••••••••••••••••••  7 

Attachment. 

bond,  judgment  on •••••• •••••••• 51 

claim  by  third  person •••••.•••••• •  50 

execution  of  judgment ...•• • 135 

generally   39-56 

interpleader ~ 68 

inventory  of  property  attached,  marshal's  fees 178 

inventory,  service 48 

1'udgment  when  summons  not  personally  served.  •• 55 

evy,  certificate  of  sale 45 

effect  of 45 

manner  of  making 45 

marshal,  actions  by 47 

property,  certificate  of  defendant's  interest 46 

inventory    • 43 

reclaimer  of • 56 

subject  to  levy 44 

return   by  marshal ••  53 

security,  motion  to  increase • 54 

summons,  judgment  when  not  personally  served 65 

service    48 

supreme  court,  practice  in  applicable 67 

sureties,  exception  to  and  justification  of •  56 

undertaking  by  defendant  to  reclaim  property 49 

by  plaintiff # 42 

when  warrant  vacated,  action  on 52 

warrant,  execution    43 

fees  on  issuing 173 

grounds  for  granting 40 

issuance    6 

issuance,  and   contents 41 

warrant,   service i 48 

marshal's   fees 178 

vacating   or   modifying 54 

when  granted • •••••••••••••••••  39 

Attendants. 

rules  for  duties •••••••••••••••••••••  8 

Attorney* 

defined   ......•••• •••..••••...•  179 

B. 
Bail. 

discharge  of  person  under  arrest 84-36,  38 


L- 


INDEX  TO  MUNICIPAL  COURT  CODE, 

Bankruptcy. 

no  coats  on  defense  of '. ...  165 

Bastardy. 

bond,  action  upon. •  ••• • 0 

Battery. 

jurisdiction  •• «••••••••••••• 6 

Bill*  of  Particulars). 

when  party  may  demand 78 

Bonds). 

jail    liberties • 84 

judgment  on  bond  given  in  case  of  attachment 51 

marshals' 146 

actions  on 147 

filing  transcript  of  judgment 148 

reduction  on  payment  of  judgment.  • 149 

renewal 150 

C. 
Calendar  Practice. 

rules 8 

Chattels). 

costs  on  recovery 164 

interpleader  in  action  to  recover  upon • 27 

issuance  of  warrant  to  seize ••  6 

i'urisdiction  in  action  for  recovery  of 6 

iens  on,  actions  to  foreclose. 70-77 

foreclosure,  affidavit 72 

application  of  article  4 77 

judgment 74 

marshal's    power    under    execution 75 

reclaimer  of  chattel •  76 

sureties,  exception  to  and  justification  of 76 

undertaking    72 

warrant  of  seizure , 71 

when  conversion  or  replevin  not  maintainable. . .  •  73 

what  deemed   70 

replevin    57-69 

Civil  Contempts). 

what    to    apply 13 

Clerk. 

defined   179 

Clerks). 

duties    143 

rules  for •  8 

fees  as  disbursements •  •  170 

generally    178 

legal    148 

property,  etc.,  to  deliver  to  successor 148 

records  and  papers,  destruction •••••••  144 

Code  of  Civil  Procedure. 

sections  not  applicable ••••••••••••  188 

Commencement  of  Action. 

commencement  of  action ...•••••••••••••••••••••••  18 

Commission  to  take  Testimony. 

See  M  Tnrrmomr." 

Complaint. 

requisites    .....•••• •••••••••••••••••••#•  71 
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Conciliation. 

rules  for  establishment  of  system 8 

Conciliation  and  Arbitration. 

jurisdiction     ••*..  6 

Contempts. 

criminal    and    civil IS 

Contracts. 

attachment  in  action  for  breach 40 

copy  when  deemed  part  of  pleading 78 

interpleader  in  action  to  recover  upon 27 

jurisdiction 6 

Corporations* 

actions  by  or  against 6 

foreign,  warrant  of  attachment  in  actions  against. 40 

order  that  issues  be  tried  unnecessary  in  action  against 94 

Coats. 

See  also  "  Disbursements." 

allowed  by  court 167 

appeal,   amount   upon 172 

bankruptcy,  not  allowed  on  defense  of 106 

guardian  ad  litem  not  responsible  for 26 

increased,   when   defendant  entitled 166 

state  and  city  action,  not  allowed 175 

sums  allowed 164 

taxation    169 

review 171 

working  woman,  in  action  by * -68 

Counterclaims. 

amount  recoverable   86 

governed  by  provisions  applicable  to  supreme  court 84 

joinder  and  severance 85 

reply  to    87 

Court. 

continued 1 

forms,   rules   for 8 

hours  when  open 8 

jurisdiction  of  actions  and  proceedings  had  August  31,  1915..  6 

officers,  rules  for  duties 8 

organization a 1—1 6 

parts,   assignment   of  justices 7 

establishment    7 

rules  for  designation 8 

practice,  rules  for 8 

rules,  adoption 8 

seals 11 

time  and  place  of  holding 10 

Court  Houses. 

equipment,   how  furnished 12 

justices  to  have  access  to 12 

Criminal  Contempts. 

what    to    apply ••.•••••••••••  18 

Criminal  Conversation. 

jurisdiction • •••••••••••  6 

Decision. 

time  for  rendering «....  119 

1584 
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Default*. 

jurisdiction , . .        6 

Definition*. 

words   used   ... .1 ..... .   179 

Depositions. 

See  also  "  Testimony  "   106-116 

of  parties  or  persons  expecting  to  be  parties  to  an  action....      27 
compensation   of   commissioners  as  disbursements............     170 

Disbursement*. 

See  also  "  Costs." 

allowable    170 

taxation    169 

review    171 

District. 

defined   179 

Districts. 

described    ' 5 

justices,  number  in  each  district 5 

E. 
Employees. 

rules   for   duties 8 

Employee's  Action. 

no  fees 174 

Evidence. 

See  "  Testimony." 


against  person  of  defendant 137 

appeal,  stay  pending 159 

arrest   of   defendant. 135 

attachment 135 

issuance,   effect    131 

joint  debtors,  proceedings  against 1 32 

judgment,  docketing  in  another  county 133 

levying,  marshal's  fees 178 

marshal,  authority 1 35 

liability  to  execution  creditor 141 

judgment  against 134 

mechanic's  lien,  authority  of  sheriff 130 

real  property,  advertising  for  sale,  marshal's  fees 178 

renewal     138 

requisites    135 

return    -. 1S5,  142 

time  limit 1 40 

transcript,  effect  of  filing 131 

wage  earner,  in  favor  of 139 

when  and  how  issued 130 

Executors. 

actions  by  or  against  foreign 0 

F. 
False  Imprisonment. 

Jurisdiction 3 

Fees. 

clerks  generally   173 

clerks  to  collect  and  pay  over 143 

employee's  action,   not   allowed 174 

marshals 178 

rtate  and  city  action,  not  allowed 175 

stenographers 177 

witnesses    176 


INDEX  TO  MUNICIPAL  COURT  CODE. 

Fine*. 

actions  to  recover,  venue.  .......... ••••••••••••••••        XT 

jurisdiction ...••.•••••••••••••••••••••  • 

Forms. 

summons    ......••••••••••••••••••«•       80 

Forms  and  Practices. 

rules • ....••••••••  8 

G. 
Guardian  ad   Litem. 

appointment,  when  and  how  to  be  made ••••••..••••        28 

H. 
Hours. 

when  court  to  be  open •••• 8 

Husband  or  Wife. 

jurisdiction  in  action  for  loss  of  society. •••••••••••••••••«•  6 

I, 
Incompetents. 

actions  by  or  against  committee •••••••••••••••••••••••••••  8 

Interpleader. 

generally    ••• •       27 

in  case  of  attachment ••••••••»••• ♦       68 


Interpreters. 

rules  for  duties .......••••.••.•••••         8 


»» 


joinder  of •••••••••••••••••••••••••••  78 

J. 
Jail  Escapes. 

jurisdiction  of  action  to  recover  damages  for. ••••••••••••••  6 

Judgments. 

amendment   . .  *   6,  93,  129,  158 

appeals   .«•••••••••••••■••••••«•«••••••••••••••••••###  154 

arrest,  when  defendant  liable  to 128 

by  default 80 

opening    129 

confession,  fee  for  entry 173 

docketing  in  another  county,  effect 133 

in  general 125 

offer  of 81 

presumption  of  regularity ISO 

satisfaction  . •••  142 

several    .••«..•••••  127 

time  for  rendering » ••••••••  119 

upon   pleadings •  • 91 

vacating    8,  129 

wage  earner,  in  favor  of • •••..  189 

Jurisdiction. 

abandonment  bond,  action  brought  by  commissioner  of  public 

charities,  or  overseer  of  the  poor 8 

actions  and  proceedings  of  municipal  court  had  on  August  81* 

1915 6 

actions  for  amounts  not  exceeding  (1,000 8 

included 6 

administrators,  actions  by  or  against  foreign 8 

arrest,   issuance  of  order 8 

assault 8 
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Jurisdiction  —  Continued. 

attachment,  issuance  of  warrant. 6 

bastardy  bond,  action  upon. 6 

battery 6 

chattel,  issuance  of  warrant  to  scire. 6 

hen  on,  foreclosure 0 

recovery  of   .  •  •  •  •  6 

city  of  New  York,  actions  by  or  against 6 

conciliation  and  arbitration. 6 

contracts ,. 6 

corporations,  actions  by  or  against.  •• 6 

criminal  conversation 6 

defaults,  to  open 6 

executors,  actions  by  or  against  foreign 6 

false  imprisonment   ••••• • •  6 

fines    f 1 6 

generally 1—16 

husband  or  wife,  action  for  loss  of  society 6 

incompetents,  actions  by  or  against  committee 6 

jail  escapes,  action  to  recover  damages  for 6 

judgment,  vacation  or  amendment 6 

libel    6 

malicious  prosecution 6 

marshal,  action  on  bond 6 

mechanic's  lien   • 6 

new  trial,  to  grant • 6 

objections  to   ..  • 88 

order,  vacation  or  amendment 6 

partners,  action  to  determine  accounts . 6 

penalties  .  .a •  •  •  6 

personal  injury   6 

process,  vacation  or  amendment. •• 6 

property,  injury  to. . . . .' ••  6 

replevy,  issuance  or  vacation  of  requisition •  6 

seduction    • 6 

slander 6 

stays,  granting  or  vacating . 8 

summary  proceeding  for  recovery  of  possession  of  real  property.  6 

verdicts,  to  direct  or  set  aside ••••  6 

Jurors. 

See  "Jury." 

Jury, 

See  also  "  Trial." 

fees,  as  disbursements •• • • 170 

for  jury  of  twelve 120 

on  demanding  jury  trial 173 

payment   «...  118 

jurors,  qualifications,  drawing,  compensation 121 

number 120 

special  list 122 

trials  by 123 

terms    121 

trial,  how  obtained ■ 118 

verdicts,  modifying  or  vacating • •••••••••  129 

Justices. 

acknowledgments,  power  to  take 2 

assignments    7 

board  of,  destruction  of  records  and  papers 144 

how  constituted 7 

meetings • 7 

powers 7 

president    • • 7 

powers    7 

quorum V 

rules  denned   179 

rules  of  court,  adoption * 8 

secretary    •«■•«.»••••• «•••«••••»•••••••••••»  • 

158* 
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Justices  —  Continued. 

continued 1 

court  houses,  access  to 12 

death  or  removal  not  to  affect  proceedings 9 

depositions,  power  to  take - 2 

number 5 

oath  of  office 2 

oaths,   power  to  administer 2 

qualifications    2 

salaries   3 

terms 1 

vacancies 4 

I* 
Laws  Repealed. 

schedule *    p  1579 

specified 134 

Libel. 

jurisdiction     6 

Liens. 

See  also  "  Chattels." 

foreclosure,  costs 164 


L* 


Malicious  Prosecution. 

jurisdiction •  6 

Marshal. 

action  on  bond , 6 

actions  by  in  case  of  attachment 47 

appointment  *. 145 

bonds    » 146 

actions  on 14? 

filing  transcript  of  judgment 148 

reduction  on  payment  of  judgment 149 

renewal     150 

continued    145 

duties  to  be  performed  without  fees 178  - 

execution  on  judgment  against 134 

fees  as  disbursements 170 

generally     \ 178 

liability  to  execution  creditor 141 

money  received,  payment  over 153 

power,  duties  and  liabilities 151 

removal    150,  152 

residence 145 

suspension    152 

terms    145 

vacancies    145 

Mechanic's  Lien. 

execution  upon  judgment 130 

jurisdiction 6 

Moneys. 

rules  for  collection  and  disposition 8 

Motion. 

time   for  deciding 119 

Municipal  Court  Code. 

construction     180.  182 

presumption  of  regularity  of  provisions 180 

sections  of  code  of  civil  procedure  not  applicable 183 

short   title    185 

when  to  take  effect : 186 


INDEX  TO  MUNICIPAL  COURT  CODE. 

N. 
New  Trial. 

granting   129 

jurisdiction 6 

New  York  City 

action  by  or  against . 6 

venue 17 

no  fees  or  costs  against  in  action  for  penalty 175 

New  York  State. 

no  fees  or  costs  against  in  action  for  penalty 175 

Notice  of  Triad. 

service    . 95 

O. 
Officers. 

rules  for  duties 8 

vacancies,  saving  clause . .  181 

Orders. 

appeals 154 

amendment    98,  129 

to  perfect  appeal 158 

intermediate,  review 155 

presumption  of  regularity 180 

vacating    129 

vacation  or  amendment 6 

Overseer  of  the  Poor. 

action  on  abandonment  bond 6 

P. 
Parties. 

death,  effect  on  appeal 102 

joinder    # 27 

depositions  of  parties  or  persons  expecting  to  be  parties 27 

Tartners. 

jurisdiction  in  action  to  determine  accounts 6 

Parts  of  Coart. 

assignment  of  justices 7 

establishment    7 

rules   for  designation 8 

Penalties. 

actions  to  recover,  venue 17 

endorsement  of  summons ,. .  24 

jurisdiction 6 

Personal  Injury* 

jurisdiction 6 

Physical  Examination. 

order  for 117 

how  made    117 

Place  of  Holding  Conrt. 

place  of  holding  court 10 

Pleadings. 

actions,  how  commenced 78 

amendment 93 

costs   167 

answer,  contents   83 

extension    78 

objections  which  may  be  taken  by 89 

requisites    78 
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Pleadlnsjs  —  Continued. 

bills  of  particulars 78 

construction 93 

contracts,  copy  deemed  part  of 78 

corporations,  order  that  issues  be  tried  unnecessary  in   action 

against    94 

costs  upon  amendment 167 

counterclaim  .  ♦ 84 

amount  recoverable 86 

joinder   and   severance 83 

reply  to    ...  * '. 87 

generally    t. 7S-94 

issue,   when  joined    78 

joinder  of  causes  of  action . .  „- 79 

judgment  by  default 80 

offer   of 81 

upon    pleadings    91 

jurisdiction,    objections    to '  88 

objections  to    88 

disposal  of ., 90 

severance  of  causes  of  action 79 

signature  when  deemed  genuine 92 

special  appearances 78 

statement  when  service  commenced  by  summons  only 78 

written,  court  may  direct  filing 78 

Poor  Person. 

prosecuting  or  defending  as,  when,  allowed 28 

Practice. 

supreme  court,  conformity  to 15 

Process. 

amendment 93 

service,  where  may  be  made 14 

vacation  or  amendment 6 

Procedure. 

cause,   how   brought   on   for  trial 95 

notice  of  trial 95 

Property,  Injury  to. 

jurisdiction 6 

Provisional  Remedies 29-38 

Pnblic  Charities,  Commilssloner  of. 

action  on  abondonment  bond 6 

R. 
Real   Property. 

jurisdiction  in  summary  proceeding  for  recovery  of 6 

Records. 

clerks  to  keep 143 

rules 8 

destruction    144 

Regularity  of  this  Act. 

presumption  of 180 

Repealer , 184 

Replevin 57-68 

affidavit 58 

chattels,  defendant  may  demand  judgment  for  return 69 

defendant's   reclaimer    63 

when   may  be   replevied 58 

foreclosure    of  lien    on    chattel,    when   not   mnintain»M*» T» 
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Replevin  —  Continued. 

requisition    50 

fees  on   issuing 173 

how  executed   and  served 60 

issuance 6 

return    to 61 

service,  marshal's  fees 178 

vacation    6 

sureties,  exception  to 62 

justification 62,  65 

qualification    64 

undertaking    . 58 

allowance 66 

to  indemnify  marshal 67 

when  action  will  lie 57 

Roles. 

defined    170 

Rale*  of  Court. 

adoption  by  board  of  justices 8 

subjects  of 8 

submission  to  and  approval  of  justices  of  supreme  court 8 

S. 

Saving  Clause „ 181 

Seal*. 

clerks  to  keep 143 

description  of  seal  for  each  district 11 

how  furnished 11 

Secretary  of  Board  of  Justices). 

appointment,  compensation,  duties 7,  8 

Seduction. 

jurisdiction 6 

Short  Title    185 

Signature. 

when   deemed   genuine 02 

Slander. 

jurisdiction ■     6 

Stars. 

granting  or  vacating 6 

Stenographers. 

fees 177 

rules  for  duties 8 

Submission  of  controversy  upon  agreed  facts. 

trial  upon 124 

Subpoena. 

attachment  against  defaulting  witness 00 

duces  tecum 07 

defaulting   witness,   liability •  •  •  •  100 

issuance    o>»r  qI 

service **1 ,  98 

marshal's  fees    1*8 

Summary  Proceedings. 

jurisdiction     _j[ 

marshal's  fees    1*° 

1KA1 
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nona. 

amendment ....................  93 

endorsement  in  action  for  penalty 24 

execution  against  the  person,  endorsement 25 

filing 22 

fees 173 

form  of 20 

requisites    19 

service  in  case  of  attachment 48 

method 21 

proof    22 

substitutes   for   personal 23 

who  may  serve 22 

Supreme  Court 

conformity  to  practice 15 

Sureties. 

exception  to  and  justification  on  appeal 160 

T. 
Testimony* 

commission  to  take 100—105 

execution  and  return  of  commission 105 

open  commission   103 

power   of    commissioner .* 104 

when  to  issue 102 

depositions   106-116 

adjournment  of  examination 112 

effect  of 116 

examination,  manner  of  taking 114 

order  and  affidavit,  service Ill 

order  for  examination 109 

punishment  for  disobeying  order 110 

refusal  to  answer 114 

return 114 

suppression 106 

to  perpetuate   107 

affidavit  on  application 108 

when  read  in  evidence 115 

witness  detained  in  prison,  examination 113 

witnesses'  fees 110 

physical  examination 117 

submission  of  controversy  upon  agreed  facts 124 

Time  of  Holding  Court 10 

Trial. 

See  also  "  Juby." 

adjournments ,96 

costs 167 

fee  at  beginning   173 

how   brought   on 93 

jury,  how  obtained 118 

new,   granting 129 

notice  of 95 

submission  of  controversy  upon  agreed  facts 124 

T. 

Venue. 

actions    N 17 

transfer    «■ 17 

New  York  city,  actions  by  or  against 17 

special  cases 17 

Verdict*. 

jurisdiction  to  direct  or  set  aside 6 
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Wage  Barn  era. 

judgment  and  execution  in  favor  of 139 

Witness. 

See  also  "  Testimony." 

attachment   against  defaulting < . . .  99 

defaulting,  liability   ...  100 

fees     ..*,*  176 

as  disbursements   , ,.  170 

Working*  Woman. 

costs  in  action  by •     168 
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